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I.  MUinOIPAL    OWHSBSHIP     AHD    Ck>VTBOL    07    WATEBWOBKS— 1. 

Power  to  Erect  and  Operate. — Unless  the  power  is  conferred  by  legis- 
lative authority,  a  municipal  corporation  has  no  right  to  incur  ex- 
penditures for  public  waterworks,  for,  as  a  creature  of  purely 
statutory  existence,  it  can  exercise  no  powers  or  rights  other  than 
39  C.  of  L. — I  1 


Mukipal  OwBcnhip.        WA  TER  WORKS  A  ND  Powtr  to  Bmt. 

those  conferred  by  statute,  either  expressly  or  by  fair  implica- 
tion.^ Waterworks  for  the  supplying  of  cities  and  towns  with 
water,  are  undoubtedly  for  public  and  municipal  purposes,  and 
the  legislature  may  confer  authority  upon  municipalities  to  erect 
and  operate  such  works,  or  to  purchase  works  already  established, 
and  to  that  end  incur  expenditures,  levy  taxes,  issue  bonds,  and 
exercise  the  right  of  eminent  domain.*  This  power  has  been  held 
to  be  implied  from  the  grant  to  a  municipal  corporation  of  the 
power  to  make  all  contracts  which  may  be  deemed  necessary  for 
the  general  welfare.' 


•  •   •  •    . 

•  •,••!   *!•*  Sec  ."Municipal  Corporation, 
In  Pcdrfel  v^  Ki^cm/73 '  Wk.  62a,  it 


Contraet  for  Ckmolnotlon  of  Woxkt 
Without  Ordlamaoo. — In  National  Tube- 
Works  Co.  V.  Chamberlain,  5  Dakota 

was  held  that  a  cbtLri  of  .^c|uif^'  rwcQid  54^  it  was  held  that  where  the  city  had 

not  interfere   to  prevent  thV  eoforce-  pov/er  to  construct  a  system  of  water- 

ment  of  a  resolution   to  contract  for  ^orks,  it  was  not  necessary  that  its  coun- 

waterworks,     although      wholly     un-  cil,  before  entering  into  a  contract  with 

authorized,  where  nothing  further  had  reference  to  it,  should  pass  an  ordinance 

been   done  than   the   adoption   of  the  authorizing  the  works  to  be  constructed, 

resolution.  or  the  contract  to  be  made,  when  the 

8.  Wi^rland  v.  Middlesex  County,  4  charter  did  not  require  it. 

Gray  (Mass.)  500;  Grant  v.  Davenport,  Umltatton  of  Tlmoln  Which  FarchaM 

36  Iowa  402  ;  Atty.  Gen'l  v,  Eau  Claire,  Kay  Bo  Mado^ — In  Ziegler  v.  Chapin, 

37  Wis.  400 ;  State  v.  Babcock,  19  Neb.  126  N.  Y.  342,  it  was  held  that  the 
230;  Reddall  z\  Bryan,  14  Md.  444;  74  power  of  a  city  to  purchase  the  franr 
Am.  Dec.  550.  chise  and  property  of  a   waterworks 

In  State  r.  Newark  (N.  }.  1891),  40  company  was  Umited  to  the  same  time 

Am.  &  Eng.  Corp.  Cas.  33,  under  an  allowed  for  its  acquirement  by  condem- 

act    authorizing    a    city    to    purchase  nation,  by  a  statute  which*  authorized 

waterworks,  it  was  held  that  the  pur-  the  city  to  purchase   it,  and  at  such 

chase  might  be  made  by  the  city  be-  price  as  might  be  agreed  upon ;  and.  In 

fore  the  completion  of  the  work   for  case  of  disagreement,  conferred  the  ex- 

which  it  provides.  press  power  to    proceed    within   two 

The  power  conferred  must  be  exer-  years  to  acquire  the  property  by  con- 

cised  within  the  limits  as  prescribed  by  demnation  proceedings, 

the  act  conferring  it.      In  Quincy  v.  Municipality  Opontlnc   Watorworka 

Boston,    148    Mass.    380,    the    statute  aa  a  PrlTato  Compaaj. — In   Wolver- 

authorizing  the  city  of  Boston  to  pro-  hampton  v,  Bilston  (1891),  i  Ch.  315, 

cure  and  distribute  a  supply  of  water,  where  the  undertaking  of  a  waterworks 

was  held  not  to  confer  the  right  upon  company  was  transferred  by  statute  to 

the   city    to    convey    water    to  Long  a  borough,  and  the  profits  of  the  water - 

Island,  a  small  island  situated   three  works  were,  under  a  subsequent  statute, 

miles  out  in  Boston  Harbor.  to  be  transferred  to  the   borough  im- 

Powor  of  Commlttoo  to  Introduce  Now  provement  fund,  or,  at  the  option  of  the 
and  BzpAnilTO  Works. — In  Nashville  v.  corporation,  to  be  applied  in  thereduc- 
Hagan,  9  Baxt.  (Tenn.)  495,  it  was  held  ing  of  prices  to  consumers,  it  was  held 
that  the  power  to  make  a  contract  for  that  the  corporation  was  a  water  com- 
the  introduction  of  a  new  and  expen-  pany  supplying  water  for  its  own  profit, 
sive  improvement  in  a  system  of  water-  8.  In  Rome  v,  Cabot,  28  Ga.  50, 
works,  being  equivalent  to  the  power  to  under  such  a  general  authority  to  make 
levy,  collect,  and  disburse  taxes,  must  contracts,  it  was  held  that  a  city  had 
be  exercised  in  the  same  manner  and  the  right  to  make  contracts  for  the  con- 
by  the  same  authority,  that  is,  by  a  cor-  struction  of  waterworks, 
porate  act ;  and,  in  the  absence  of  a  gen-  In  Livingston  v.  Pippin,  31  Ala.  542, 
eral  law  or  ordinance  modifying  this  it  was  held  that  a  city  council,  having 
rule,  a  waterworks  committee  has  no  power  to  provide  for  the  ordinary  ex- 
power  to  bind  the  corporation  by  a  con-  penses  of  the  town,  had  power  to  pro- 
tract of  this  character,  cure    a   supply   of   water  in   a   public 
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Under  authority  to  provide  for  a  supply  of  water,  a  city  may 
contract  with  a  company  for  that  purpose.^  But  an  act  author- 
izing a  municipal  corporation  to  enter  into  a  contract  with  a 
party  to  supply  the  city,  does  not  authorize  the  municipal  author- 
ities to  erect  works  to  be  owned  by  the  city .•  A  general  statute 
conferring  the  power  upon  "  all  cities  and  incorporated  towns" 
to  construct  waterworks,  has  been  held  to  apply  to  cities  acting 
under  special  charters,  as  well  as  to  those  under  the  general  incor- 
poration law.* 

The  proposition,  whether  or  not  the  city  shall  erect  a  system 
of  waterworks,  may  be  left  to  the  voters  of  the  community.* 
And  where  the  legislature  delegates  to  a  municipal  corporation 
the  power  "  without  limitation  '  to  supply  itself  with  water,  the 
power  rests  in  the  discretion  of  the  voters  in  respect  to  the  amount 
to  be  Expended  therefor,  if  exercised  in  good  faith  and  for  proper 
municipal  purposes.^ 

«|iuire,  and  were  themselvefli^he  judges  proposition  shall  be  approved  bj  a  ma- 
of  tihe  mode  best  calculated  to  accom-  jority  of  all  the  voters  of  the  citj,  but 
plish  that  object,  on  the  ground  that  only  by  a  majority  of  the  votes  cast, 
nothing  was  more  important  as  a  san-  Taj  lor  z\  McFi^dden,  84  Iowa  262 ; 
itary  and  police  regulation  than  an  Wheaton  v,  Wiant,  48  IH.  263 ;  People 
abundant  supply  of  water.  v.  Warfield,  20  111.  160 ;  Sanford  v. 
In  Hardj  v.  Waltham,  3  Met.  (Mass.)  Prentice,  28  Wis.  358.  See  also  Taxa- 
163,  it  was  held  that  towns  having,  in  tion,  vol.  25,  p.  600. 
their  corporate  capacity,  power  to  pro-  Where,  upon  the  approval  of  the 
vide  for  the  purchase  and  maintenance  voters  of  the  city,  authority  was  con- 
of  fire  engines  for  the  extinguishment  ferred  upon  the  city  to  erect  water- 
of  fires,  must  have  the  incidental  power  works  in  order  to  supply  the  city  with 
to  make  provision  by  reservoirs  or  other  water,  when  provision  should  be  made 
means  for  the  supply  of  water,  without  for  raising  the  sum  required  for  defray- 
which  the  engines  would  be  useless,  ing  the  expenses,  it  was  held  that  this 
But  in  National  Foundry,  etc..  Works  latter  provision  was  an  essential  pre- 
V.  Oconto  Water  Co.,  5a  Fed.  Rep.  33,  requisite,  and  that  the  work  could  not 
although  the  charter  of  the  city  con-  be  carried  on  merely  upon  the  con- 
ferred powers  belonging  to  inunic-  sent  of  the  voters.  Hornby  xk  Beverly , 
ipal  corporations  at  common  law  and  48  N.J.  L.  no. 

<^ntained  a  general  welfare  clause,  it  In  Yesler  v.   Seattle,  i    Wash.  308, 

vas  held  that  the  city  had  no  power  to  where  the  charter  of  a  city  granted  the 

confer  a  franchise  for  owning  and  op-  power  to  erect    and  maintain   water- 

€fgtia^  waterworks.    Jenkins,  J.,  said  :  works,  provided  a  majority  of  the  vot- 

fjf  /Tiaay  be  that,  by  virtue  of  its  duty  ers  at  a  general   election  of  the   city 

,      ^WLwe,    for   the    public    health    and  should  vote  upon  the  same,  but  where 

^ ^^JT  ^  a  city  has  the  power  to  contract  subsequently  a  general  law  was  passed 

^.  <L     «upply  of  water;  but  it  cannot,  authorizing  the  cities  to  extend  their 

Jj^,cl«om3t    express    legislative    author-  indebtedness  and  construct,  purchase, 

{tf*       cronstruct,    maintain,    or    operate  and  maintain   waterworks,  etc.,  upon 

t?**^*"'%work8."  the  approval  of  the   majority  of  the 

^-     ^^e  Municipal  Corporations,  voters  at  a  special  election  held  for 

^^^'  ^ 'S'PP*  1115*  1128.  that  purpose,  it  was  held  that  although 

^-     ^Sreen  v.  McClintock,  ^5  Cal.  11.  the  provision  of  the  charter  referred  to 

^~      errant  v.  Davenport,  36  Iowa  404.  was  not  repealed,  authority  could   be 

^     AA^here  it  is  provided  that  for  the  exercised    upon   compliance  with  the 

*^^^^*on  of  a  waterworks  company  by  general   law,    that    is,   upon    the   ap- 

*/^*^^,  the  proposition   must    be    ap-  proval  of  the  voters  at  a  special  elec- 

Jj^^^''^^  "by  a  majority  of  the  voters  of  tion. 

*  ^    ^^ty,"  it  is  not  necessary  that  the  5.  Lucia  v.  Montpelier,  60  Vt.  537. 
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In  accordance  with  the  fundamental  principle  that  an  agent 
employed  to  sell  cannot  himself  be  the  purchaser,  and  vice  versa^ 
it  has  been  held  that  an  ordinance  of  a  city  council  providing  for 
the  purchase  of  the  plant  of  a  water  company,  and  the  issuance 
of  bonds  in  payment  thereof,  was  illegal  and  void  where  it  ap- 
peared that  several  members  of  the  council  were  stockholders  in 
the  water  company.* 

Authority  given  to  a  city  to  erect  waterworks  impliedly  con- 
fers the  power  to  levy  a  tax  for  that  purpose.*  A  city  ordinance 
providing  for  the  establishment  of  a  system  of  waterworks,  and 
appropriating  a  specified  sum  of  money  for  sinking  an  artesian 
well,  is  not  invalid  on  the  ground  that  the  system  adopted  may 
prove  a  failure,  or  that  the  cost  cannot  be  ascertained  in  ad- 
vance.* 

8.  Taking  of  Private  Property — a.  In  General. — The  supplying 
of  water  to  a  large  number  of  the  inhabitants  in  a  city  or  town 
is  as  we  have  seen,  clearly  a  public  purpose,  to  accomplish  which 
the  legislature  may  confer  upon  a  city,  or  a  company  organized 
for  that  purpose,  the  right  to  condemif  private  property.*     To 

1.  State    r.  Consumers  Water  Co.  Gen'l  v,  Eau  Claire,  37  Wis.  425;  State 

(N.J.  1894),  45  Am.  &  Eng.  Corp.  Cas.  v.  Newark,  54  N.  }.  L.  62. 
655.     See  also  People  v,  Overjssel  Tp.        The  fact  that  the  water  supply  ia  not 

Board,  11  Mich.  222;  Smith  v,  Albany,  for  the  benefit  of  the  state,  does  not 

61  N.  Y.  444.  prevent  it  being  a  public  use.     It  is  suf- 

8.  Taylor i;.  McFadden,  84  Iowa  262.  ficient  if  it  benefit  a  large  portion  of 

See  also  Quincy  V.  Jackson,  113  U.  S.  the    inhabitants  of    a  particular  com- 

332;  RallsCounty Ct.t;.  U. S.,  105U.S.  munity.     In  Wayland  t;.  Middlesex,  4 

733;Parkerburgt'.  Brown,  106 U.S. 489.  Gray    (Mass.)    500,  Thomas,  J.,  said: 

As  was  said  in  U.  S.  v.  New  Orleans,  **The  petitioners  seek  to  take  the  case 

98  U.    S.  381,   the  general  principle  is  out  of  the  rule,  contending  that  in  this 

that  ^  when  authority  to  borrow  money  case    the    appropriation    of    property 

or  incur  an  obligation,  in  order  to  exe-  cannot  be  held  to  be  for  public  uses; 

cute  a  public  work,  is  conferred  upon  a  its  benefits  being  confined  to  one   city 

municipal  corporation,  the    power  to  alone  and   not  shared   by  the    whole 

levy  a  tax  for  its  payment,  or   the  dis-  public.     .     .     .     But  we  think  this  is 

charge  of  the  obligation,  accompanies  too  narrow  a  view  of  the  objects  and 

it,  and  this,  too,   without  any  special  purposes    of   the    act.      Many    public 

mention  that  such    power  is  granted,  works  would  perhaps  be  found  to  be 

This  arises  from  the  fact  that  such  cor-  peculiarly  beneficial  to  the  city  or  town 

porations  seldom    possess — so  seldom,  in  which  they  are  located,  though  the 

indeed,  as  to  be  exceptional — any  means  benefits  are  not  restricted  and  confined 

to  discharge  their  pecuniary  obligation  to  such  town  or  city.     In  the  present 

except  by  taxation."  case,  the  benefits  are  shared  by  a  large 

8.  Taylor  v.  McFadden,  84  Iowa  262.  portion  of  the  public  directly,  and  in- 

4.  Lumbard  v,  Stearns,  4  Cush.  directly  by  the  whole  commonwealth. 
(Mass.)  60;  Wayland  v,  Middlesex  It  would  be  difficult,  we  think,  to  find 
County,  4  Gray  (^ass.)  500;  Tyler  v.  any  class  of  cases  in  which  the  right  of 
Hudson,  147  Mass.  609;  Reddall  x\  eminent  domain  is  more  justly  or  wise- 
Bryan,  14  Md.  444;  74  Am.  Dec.  550;  ly  exercised  than  in  provisions  to 
Kane  7^  Baltimore,  15  Md.  240;  Graff  supply  our  crowded  towns  and  cities 
V.  Baltimore,  10  Md.  544;  Stein  v.  Bur-  with  pure  water,  provisions  equally 
den,  34  Ala.  130;  60  Am.  Dec.  453;  necessary- to  the  health  and  safety  of 
Thorn  v.  Sweeney,  12  Nev.  251;  Tide-  the  people." 

Water  Co.  v.  Coster,  18  N.  J.  L.  518;        Meaaure  of  Damagei. — In  Alloway  v. 

90  Am.  Dec.  634;  David  v.  Portland  Nashville,    88    Tenn.  510;  29  Am.   & 

Water  Committee,  14  Oregon  98;  Atty.  Eng.  Corp.  Cas.  372,  it  was  held  that, 
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subserve    such  a  purpose,   it  has  been    held    that    the    legis- 
lature may  authorize  the  erection  of  a  dam  in  a  navigable  river, 

provided    such   dam   does  not  materially  obstruct    navigation 
therein.* 

*.  Water  and  Water  Rights. — Not  only  may  a  city,  when 
authorized  to  exercise  the  power  of  eminent  domain,  condemn 

lands,  but  in  order  to  furnish  its  supply  of  water,  it  may  take 

water  from  public  streams  or  ponds,  provided  compensation  is 

made  to  the  riparian  owners.'  The  fact  that  the  municipality 

authorized  to  take  the  water  of  a  stream  is  a  riparian  owner,  will 

in   proceedings  bj  a  city  to  condemn  trolled  by  the  court,  and  there  should 

lands    for    a  reservoir  site,  while  the  be  satisfactory  evidence  of  the  need, 

adaptability  of  lands  for  such  a  site  Where  an  act  authorized  the  trustees 

must  be  considered   by  the  jury,  the  of  a  village  to  supply  the  village  with 

value  for  such  a   purpose  exclusively  water  by  means  of  conduits,   and,  for 

cannot  be  shown   and  made  the  sole  that  purpose,  to  enter  on  the  lands  of 

basis  of  a  recovery,  especially    when  other  persons,  make  reservoirs,  etc^  and 

the  property  possesses  other  capabili-  provide  compensation  for  the  owners 

ties    which    are    also    shown    by    the  of  such  land,  and  also  for  the  owner  of 

evidence.  the  land  on  which  the  spring  or  source 

1.  State  V,  Eau  Claire,  40  Wis.  533 ;  from  which  the  water  was  to  be  con- 
Pumpelly  v.  Green  Bay,  etc.,  Canal  ducted  was  situated,  but  made  no  pro- 
Co.,  13  Wall.  (U.  S.)  166.  vision  for  indemnifving  the  owners  of 

2.  Santa  Cruz  v,  Enrigbt,  95  Cal.  lands  throueh  which  the  stream  flowed, 
105;  Burden  v.  Stein,  27  Ala.  104;  62  though  such  spring  had  run  from  time 
Am.  Dec.  758;  Watuppa  Reservoir  Co.  immemorial,  for  the  injury  suffered 
V.  Fall  River,  147  Mass.  548;  134  Mass.  by  diverting  the  course  of  the  stream 
267;  Tileston  v.  Brookline,  134  Mass.  from  their  farms,  it  was  held  that  an 
438;  Tyler  v.  Hudson,  147  Mass.  609.  injunction   might  be  granted  to  pre- 

In  Springvillet;.  Fullmer,  7  Utah  450,  vent    any    proceeding    to    divert  the 

a  statute  authorizing  a  city  to  provide  stream   until  provision  was  made  for 

the  city  with  water  and  so  on,  and  pro-  compensation  to  those  injured  thereby, 

vidiog  that  the  city  council  should  have  Gardner  v.   Newburgb,  2   Johns.  Ch. 

power  to  make  such  ordinances  as  it  (N.  Y.)  162  ;  7  Am.  Dec.  526.     See  also 

might  deem  necessary,  was  held  to  give  Smith  v.  Rochester,  92  N.  Y.  463;  44 

the   city   power  to  acquire  all   water  Am.  Rep.  393. 

rights  necessary  to  supply  the  inhabit-  What  ConsUtnteB  Taking. — Under   a 

ants  of  the  city  vrith  water.  statute  authorizing  a  town  to  take  the 

The  riehts  of  riparian  owners  cannot  waters  of  a  certain  pond  for  the  pur- 
be  interfered  with  without  the  pay-  pose  of  supplying  the  inhabitants  there- 
ment  of  damages;  but  it  was  held  that  of  with  water,  the  town  accepted  the 
if  an  owner  of  a  water  power  stands  by,  act  and  took  land  on  the  shore  of  the 
and,  not  objecting,  permits  a  city,  with-  pond,  and  there  dug  a  water  gallery 
out  first  assessing  and  paying  him  dam-  and  pumping  well  and  made  connec- 
ages,  to  erect  works  for  a  water  supply,  tion  by  pipes  between  the  well  and 
by  drawing  water  from  the  stream  and  pond,  but  did  not  use  these  pipes,  all 
thus  diminishing  his  power,  he  creates  the  water  coming  into  the  well,  either 
an  equitable  estoppel  so  that  he  will  not  by  percolation  from  the  pond  or  from 
be  protected  by  injunction,  but  will  be  underground  streams ;  it  was  held  that 
left  to  assert  his  rights  at  law.     LfO-  there  had  been  a  taking  of  the  waters 

fmsport  V.  Uhl,  99  Ind.  531 ;  49  Am.  within  the  meaning  of  the  act.     Bailey 

ep.  109.  V.  Woburn,  126  Mass.  416. 

In  State  v.  Morris  Aqueduct,  46  N.  Pollution  of  Public  Bnpply. — After  the 

J.  L.  495,  it  was  said  that  the  diversion  taking  of  the  waters  of  a  stream  for  the 

of  the  waters  of  a   stream   or  spring  purpose  of  supplying  a  city  with  pure 

should  not  be  allowed,  unless  clearly  water,  a  presumptive  right  to  pollute 

necessary  for  the  public  good,  and  the  the  stream  cannot  be  acquired.    Martin 

question  of  necessity  should   be   con-  7;.  Gleason,  139  Mass.  183. 
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not  relieve  it  of  the  liability  in  damages  to  other  riparian  owners 
injured  by  the  taking,  for  such  use  of  the  waters  of  a  stream  can- 
not be  made  by  any  riparian  owner.^ 

Although  the  water  taken  must  be  for  a  public  purpose,  the  fact 
that,  as  an  incident  to  the  securing  of  a  public  supply  of  water  by 
the  city,  more  water  is  obtained  than  is  needed  for  present  public 
uses,  and  the  city  disposes  of  the  surplus  for  an  outside  use,  does 
not  divest  the  condemnation  of  land  for  the  water  supply  of  its 
public  character.* 

3.  Liability  of  Municipalities — a.  For  Failure  to  Supply 
Water. — A  city  has  undoubtedly  the  right  to  cut  off  the  water 
from  premises  for  the  non-payment  of  charges,  or  for  non-compli- 
ance with  its  reasonable  rules  and  regulations  provided  for  the  oper- 
ation of  the  waterworks,  and  may  keep  the  supply  shut  off  until  pay- 
ment or  compliance  with  such  rules.'  But  it  has  been  held  that 
where  a  householder  has  made  payment  in  advance  for  a  year's 
supply,  the  water  may  not  be  cut  off  from  his  premises  during 
the  year  for  the  reason  that  his  predecessor  in  title  did  not  pay 
the  rent  for  the  year  preceding.*  And  the  continuance  of  a  re- 
fusal to  supply  water  to  premises,  on  the  ground  that  the  tenant 

1.  Aetna     MiUs    x\    Waltham,    126  S.  Atlanta  v.   Burton,  90  Ga.    486; 

Mass.  422.    See  also  Watercourses,  Gtrard  L.  Ins.  Co.  v,  Philadelphia,  88 

vol.  28,  p.  943.  Pa.  St.  393;  Com.  v,  Philadelphia,  132 

a.  In  State  v,  Newark  (N.  J.  1891),  Pa.  St.  288. 

40  Am.  Bi  Eng.  Corp.  Cas.  33,  it  was  In  State  f.  Jersey  City,  45  N.  J.  L. 

objected    that   because    some    of  the  246,  it  was  held  that  a  failure  to  comply 

water  obtained  by   the  condemnation  with  a  regulation  providing  that  the 

proceedings  was  disposed  of  for  other  consumers  should  put  on  their  premises 

than  for  public  purposes,  the  proceed-  expensive    meters    at  their  own    cost, 

ings  were  illegal.    Dixon,  J.,  said  :  *'It  did  not  justify  cutting  off  the  water, 

would,   of  course,   be  absurd  for    the  4.  Merrimack   River   Sav.   Bank   v. 

city  to  construct  waterworks  adequate  Lowell,  152  Mass.  556. 

only  for  its  present    wants,  and  the  In   Stock   v,  Boston,  149   Mass.  41a, 

prosecutor    does    not  assert    that  the  the  city  was  held  liable  in  tort  for  in- 

works  now  contemplated  are  unreason-  juries  caused  by  the  negligence  of  the 

ably  large,  in  view  of  the  city's    pro-  city  employees  in  uncovering  pipes  con - 

spective  growth,  or  that  more  land  is  ducting  water  to  the  premises  of  the 

to  be  taken  than  is  necessary  for  their  plaintiff,  thereby  causing  the  water  to 

construction  and  maintenance.    Under  freeze  in  the  pipes,  and  his  supply  to 

these  circumstances  it  is  not  apparent  be  cut  off.  But  it  was  assumed,  both  by 

how  the  prosecutor  can  have  any  legal  the  counsel  and  the  court,  that  the  city, 

concern    with    the    quantity  of  water  having  complied  with  the  request  of  an 

drawn  through  the  aqueduct,  or  with  applicant  to  deliver  water  at  his  prem- 

the  use  made  of  so  mucn  of  it  as  the  pub-  ises,  was  under  a  contract  to  continue  the 

lie  does  not  need.    But,  at  any  rate,  the  delivery.    And  this  view  was  sustained 

mere  fact  that,  as  a  natural  Incident  to  in  Merrimack  River  Sav.  Bank  v.  Low- 

the  securing  of  public  water    supply,  ell,  152    Mass.  556.     But  in   Smith   7/. 

more  water   is  obtained  than   is  now  Philadelphia,  81    Pa.   Si.   7&\  22   Am. 

requisite  for  public  purposes,  and  that  Rep.  731,  where  the  water  froze  in  the 

the  city  disposes  of  the  surplus  for  an  mains  owing  to  the  negligent  laying  of 

outside  use,  does  not  deprive  the  con-  the  same,it  was  held  that  the  city  was  not 

demnation  of  its  public  character.  The  liable  for  the  damages  resulting  from 

power  to  construct  and  inaiatain  the  the  failure  to  obtain  a  water  supply,  but 

works  still  rests  on  the  municipal  pub-  that  the  recovery  could  be  for  the  back 

lie  use,  not  on  the  disposition  of  the  water  rents  only,  on  the  ground  that 

accidental  excess.*'  the  city  was  under  no   contract,   the 
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of  the  premises  was  in  arrears  for  water  furnished  him  while 
occupying  premises  owned  by  another  landlord,  has  been  en- 
joined.^ 

A  city  authorized  to  furnish  supply  of  water  for  the  extin- 
guishment of  fires,  and  which  has  undertaken  to  provide  such 
supply,  is  nevertheless  not  liable  to  its  citizens,  whose  property 
is  destroyed  by  fire,  for  failure  to  provi'de  an  adequate  supply  of 
water  even  though  an  annual  tax  is  levied  for  that  purpose.  This 
power  to  provide  for  a  supply  of  water  is  in  its  nature  legislative 
and  governmental,  requiring  the  exercise  of  judgment  and  dis- 
cretion, and  is  not  merely  a  ministerial. duty.*  Nor  is  the  city 
liable  on  the  ground  of  contract  arising  from  the  acceptance  of  a 
statute  granting  the  power  and  the  building  of  its  works  there- 
under, as  it  enters  into  no  contract  thereby  with  the  owners  of 
premises  to  furnish  them  with  water  for  the  extinguishment  of 

introduction  of  water  bj  the  citj  into  their  nature,  legislative  and  govern - 
private  houses  being  but  a  license  mental ;  the  extent  and  manner  of 
which  was  paid  for.  their  exercise,  within  the  sphere  pre- 
contract fur  Street  BprliiMliig. — In  scribed  by  statute,  are  necessarily  to  be 
McKnightr.  New  Orleans,  24  La.  Ann.  detennined  by  the  judgment  and  dis- 
412,  it  was  held  that  one  who  had  ex-  cretion  of  the  proper  municipal  au- 
clnsive  privilege  from  the  city,  of  using  thorities,  and  for  any  defect  in  the  exe- 
water  from  the  hydrants  for  the  pur-  cution  of  such  powers,  the  corporation 
pose  of  sprinkling  the  streets,  could  not  cannot  be  held  liable  to  individuals, 
complain  if  the  privilege  were  taken  .  .  .  The  power  of  the  city  over  the 
from  him  and  given  to  another,  who  subject  is  that  of  a  delegated  quasi 
paid  more  for  the  water  than  he  had  sovereignty,  which  excludes  responsi- 
paid,  because  it  was  within  the  power  bility  to  individuals,  for  the  neglect  or 
of  the  city  through  its  administrators  to  nonfeasance  of  an  officer  or  agent 
withhold  altogether,  and  from  all  per-  charged  with  the  performance  of  du- 
sont,  the  use  of  the  water  from  the  hv-  ties.  The  case  differs  from  that  where 
drants  for  the  purpose  of  street  sprink-  the  corporation  is  charged  by  law  with 
ling.  the  performance  of  a  duty  purely  min- 
1.  Dayton  v,  Quigley,  29  N.  J.  Eq.  77.  isterial  in  its  character."  And  in  Brink - 
S.  Wright  XK  Augusta,  78  Ga.  241 ;  meyer  v,  Evansville,  29  Ind.  187,  in 
Heller  v.  Sedalia,  53  Mo.  159;  14  Am.  speaking  of  the  exercise  of  these  pow- 
Rep.  444;  Wheeler  v,  Cincinnati,  19  ers,  Elliott,  T.,  said:  "They  are  legis- 
Ohio  St.  19;  2  Am.  Rep.  368;  Van-  lative  or  judicial  in  their  nature,  de- 
horn V,  Des  Moines,  63  Iowa  447 ;  50  pending  upon  the  wisdom  and  iudg- 
Am.  Rep.  750;  Brinkmeyer  r.  Evans-  ment  of  the  common  council,  and  can- 
aille, 29  Ind.  187;  Grant  v.  Erie,  69  not  be  the  subject  of  legal  liability  to 
Pa.  St.  420;  8  Am.  Rep.  372;  Mendel  individuals." 

T7.  Wheeling,  28  W.  Va.  333;  57  Am.  In  Grant  v.  Erie,  69  Pa.  St.  420;  8 

Rep.  665 ;  Foster  v.   Lookout  Water  Am.  Rep.  272,  the  owner  of  property 

Co.,  3  Lea  (Tenn.)  42.  destroyed    by    fire    claimed    damages 

In  Wheeler  v,  Cincinnati,   19  Ohio  against    the    city    on    the    ground  of 

St.   19;   2   Am.   Rep.  368,  where  the  negligence,    the    city    council    having 

plaintiff 's  house  was  destroyed  by  a  suffered  a  reservoir  hear  by  to  become 

fire,  and  he  sued  the  corporation  for  so  dilapidated  as  not  to  hold  water.    It 

damages  on  the  ground  that  they  had  was  held  that  the  city  was  not  liable, 

failed  to  provide    necessary   cisterns,  the  construction   and  maintenance  of 

etc.,  for  extinguishing  the  fire,  a  de-  the  city    reservoir  t>eing  merely  dis- 

murrer  by   the   corporation   was  sus-  cretionary  with  the  city, 

tained.    In  reference  to  the  power  con-  In  Patch  x\  Covington,  17  B.  Mon. 

ferred  to  make  provision  for  the  extin-  (Ky.)  722 ;  66  Am.  Dec.  x86,  the  city 

guiahment   of   fires,  the    court    said :  was  held  not  liable  on  the  ground  that 

^*The   powers   thus  conferred  are,  in  the  proximate  cauAe  of  the  Toss  was  not 
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fires.^  There  are  many  cases  where  actions  have  been  brought  to 
recover  damages  against  a  city  for  failure  to  supply  water  in  case 
of  fire,  but  none  have  been  found  in  which  any  recovery  has  been 
had. 

b.  For  Injuries  from  Negligent  Construction  and 
Operation. — A  municipal  corporation  operating  a  system  of 
waterworks  is,  quoad  hoc^  to  be  regarded  as  a  private  corporation, 
and  consequently  is  liable  for  injuries  resulting  from  the  negli- 
gent construction  and  operation  of  such  works  by  its  officers  and 
agents.'     But  the  municipality  does  not  insure  its  citizens  against 

the    insufficient  supply  of  water,  but  ofthecit^,  as  for  the  public  good.    The 

was  the  fire  which  was  communicated  state,  in  its  sovereign  character,  has  no 

to  the  plaintiff's  building  from  one  ad-  interest  in  it.    It  owns  no  part  of  the 

joining.  work.    The  whole  investment  under  the 

1.  Tainter  v,  Worcester,  123  Mass.  law,  and  the  revenue  and  profits  to  be 

IX ;  25  Am.  Rep.  90;  Vanhorn  v,  Des  derived   therefrom,  are  a  part  of  the 

oines,    63    Iowa  447;  50  Am.   Rep.  private  property  of  the  city  as  much  as 

750.  the  lands  and  houses  belonging  to  it 

In  State  t'.  Columbia,  16  S.  Car.  412 ;  situate  within  its  corporate  limits.**  In 
45  Am.  Rep.  785,  it  was  held  that  a  reference  to  the  liability  of  the  corpora- 
city  was  not  liable  for  the  destruction  tion,  on  the  ground  that  it  was  operat- 
of  the  plaintifiTs  property  by  fire,  ow-  ing  the  waterworks  at  a  private  advan- 
ing  to  an  inadequate  supply  of  water,  tage  and  emolument,  and  consequently 
although  he  was  taxed  for  water,  and  was  liable  as  a  private  corporation,  the 
there  was  an  understanding  that  there  judge  continued:  "The  distinction  is 
should  always  be  an  adequate  sup-  quite  clear  and  well  settled,  and  the 
ply  of  water  for  the  extinguishment  of  process  of  separation  practicable.  To 
fires.  this  end  regard  should  be  had,  not  so 

S.  Scott  r.  Manchester,  x  H.  &  N.  much  to  the  nature  and  character  of  the 
59;  White  V,  Hindley  Local  Board,  L.  various  powers  conferred  as  to  the  ob- 
R.,  ioQ^B.219;  McAvoy  V.  New  York,  ject  and  purpose  of  the  legislature  in 
54  How.  Pr.  (N.  Y.)  245;  Bailey  v.  conferring  them.  If  granted  for  pub- 
New  York,  3  Hill  (N.  Y.)  531 ;  38  Am.  lie  purposes  exclusively,  they  belong  to 
Dec.  669;  2  Den.  (N.  Y.)  433;  Levy  v,  the  corporate  body  in  its  public,  polit- 
Salt  Lake  City,  3  Utah  63;  Wilson  f.  ical,  or  municipal  character.  But  if  the 
New  Bedford,  108  Mass.  a6i ;  11  Am.  grant  was  for  the  purposes  of  private 
Rep.  352;  Mendel  v.  Wheeling,  28  W.  advantage  and  emolument,  though  the 
Va.  233;  57  Am.  Rep.  665.  public  may  derive  a  common   benefit 

In  New  York  v,  Bailey,  2  Den.  (N.  therefrom,  the  corporation  quoad  hoc  ia 

Y.)  433,  a  leading  case  on  the  subject  to  be  regarded  as  a  private  companj'." 

of  the  liability  of  municipal  corpora-  In  Stock  v,  Boston,  149  Mass.   410, 

tions,  and  frequently  cited  in  this  con-  where  the  owner  of  a  greenhouse  was 

nection,  the  city  of  New  York  was  held  deprived  of  his  water  supply  on  account 

liable  for  damages  inflicted  through  the  of  the  negligence  of  the  employees  of  the 

management  of  the  Croton  dam,  which  city  in  leaving  the  pipe  connected  with 

was,  under  the  laws  of  the  state,  under  the  greenhouse  exposed,  so  that    the 

the  management  of  commissioners  ap-  water  therein  froze  and  the  owner  suf- 

pointed  by  the  governor  and  the  senate  fered  considerable  damage,  the  city  was 

of  the  state.     In  the  lower  court,  in  the  held  liable  therefor, 

case  of  Bailey  v.  New  York,  3  Hill  (N.  Liability  for  IiOury  Oausad  byFlro  De- 

Y.)  531,  Nelson,  C.  J.,  said:  "The  pow-  partmant. — The  operation  by  a  city  of 

ers  conferred  by  the  several  acts  of  the  its   waterworks  in  connection   with  a 

legislature  authorizing  the  execution  of  fire  department,  is  the  exercise  of  a 

this  great  work  are  not,  strictly  and  le-  governmental  and  discretionary  power, 

tally  speaking,  conferred  for  the  bene-  and  the  liability  in  this  connection  is 

t  of  the  public.    The  grant  is  a  spe-  not  the  same  as  in  the  case  of  its  ordi- 

cial,  private  franchise,  made  as  well  for  nary  operation  and  management.     In 

the  private  emolument  and  advantage  Fisher  v.  Boston,   104  Mass.  87,  it  was 
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damage  from  the  construction  and  operation  of  its  works,  and 
liability  can  only  arise  from  a  failure  to  exercise  reasonable  care 
and  vigilance.' 

A  city  has  been  held  liable  for  injuries  to  travelers  resulting 
from  its  negligence  in  laying  and  maintaining  its  pipes  in  streets 
and  highways.' 

held   that  the  city  was  not  liable  for  of  the  right  of  the  owner  to  recover 

personal    injury    resulting    from    the  damages  against  the  town.'* 

bursting  of  a  hose  attached  to  a  fire  en-  In  Scranton  v.  Catterson,  94  Pa.  St. 

gine  while  the  department   was  extin-  ao2,  a  city    which    was  bound   by  its 

guishing  a  fire,  although  in  part  caused  charter  to  keep  its  streets  in  repair  was 

by  the   negligence  of  the  officers  and  held  liable  for  injury  caused  b^'  a  water 

members  of  the    department  in  per-  plug  which   had   projected  above  the 

forming  their  duties,  and  notwithstand-  street  and  was  placed  there  before  the 

ing    the  department  was    established  incorporation  of  the  city, 

under   a  special  statute,  and  was  ac-  Where    a    village    which    owns   an 

cepted  by  the  city  council.     And  in  Ekl-  aqueduct  for  the  supply  of  water  to  its 

ferly  v.  Concord,  62  N.  H.  8;  13  Am.  inhabitants,  permits  a  water-box  to 
t.  Kep.  533,  a  municipal  corporation,  project  beyond  the  surface  of  the  high- 
owning  and  operating  a  system  of  way,  it  is  liable  to  a  person  injured 
waterworks  for  supplying  water  for  ex-  thereby  while  driving  along  the  high- 
tinguishing  fires,  was  not  liable  for  an  way,  as  for  an  injury  caused  by  its 
injury  to  a  person  traveling  upon  the  failure  to  properly  maintain  its  aque- 
street,  causcKl  by  his  horse  takine  fright  duct,  even  though  the  water- box  was 
at  a  stream  of  water  thrown  from  a  properly  constructed  originally,  and 
hydrant  by  firemen  who  were  testing  the  obstruction  was  caused  by  the  earth 
the  hydrant  by  request  of  the  corpora-  wearing  down  or  washing  away  around 
tion.  See  j«/ra,  this  title,  J^or  Fail-  it.  Wilkins  r.  Rutland,  6x  Vt  336;  25 
ure  to  Supply  Water,  Am.  &  Eng.  Corp.  Cas.  49. 

Injury  Arliring  firom  Bnddan  Flood. —  In  Kent  v.  Worthing  Local  Board, 
In  Moore  v,  Los  Angeles,  72  Cal.  287,  10  Q^  B.  Div.  118,  where  an  iron  cover 
it  was  held  that  the  city  of  Los  An-  of  a  valve  connected  with  a  water 
geles,  although  the  owner  of  the  bed  main  was  properly  fixed  in  the  high- 
of  the  Los  Angeles  river,  and  hav-  way,  but  in  consequence  of  the  ordi- 
iog  the  right  to  divert  its  waters  and  nary  wearing  of  the  highway  pro- 
sell  them  to  its  citizens,  was  not  liable  jected  an  inch  above  it,  and  the  plain - 
for  damages  caused  to  private  property  tiff's  horse  stumbled  over  the  valve, 
situated  within  its  corporate  limits,  and  was  hurt,  it  was  held  that  it  was 
through  a  sudden  overflow  of  the  the  duty  of  the  defendants  to  make 
waters  of  the  river.  such  arrangements  that    their    works 

1.  Ring  V,  Cohoes,  77  N.  Y.  83;  33  under  proper  care  should  not  become 

Am.  Rep.  574;  Hunt  v.  New  York,  109  a  nuisance,  and  that  the  plaintiff  was 

N.  Y.  134;  Jenney  v.  Brooklyn,  120  N.  entitled  to  recover. 

Y.  164.  If  due  diligence,  however,  is  used  in 

S.  In  Hand  v.  Brookline,  126  Mass.  laying  and  maintaining  the  pipes,  no 
324,  the  town  was  held  liable  for  in-  one  can  be  held  liable  lot  injuries  re- 
juries  sustained  by  a  traveler  on  a  suiting  from  their  breaking.  Terr3'  v. 
street  which  had  been  undermined  by  New  York,  8  Bosw.  (N.  Y.)  504. 
water  escaping  from  the  mains  laid  In  Aldrich  v.  Tripp,  11  R.  I.  141 ;  23 
therein.  The  court,  by  Gray,  C.  J.,  Am.  Rep.  434,  which  was  an  action 
said:  '^For  neglect  in  the  manner  of  against  a  city  for  damages  resulting 
constructing  such  works  by  which  in-  from  an  unsafe  highway,  the  damage 
jury  is  caused  to  person  or  property,  a  being  caused  bv  a  stream  of  water 
town  is  just  as  liable  as  a  private  cor-  thrown  from  a  city  hydrant  across  the 
poration  or  an  individual.  ...  If  highway,  by  an  employee  of  the  water 
the  water  escaping  from  the  aqueduct,  commissioner,  it  was  held  that  the  city 
by  reason  of  its  negligent  and  imper-  was  liable,  the  water  commissioners 
feet  construction,  had  injured  build-  and  their  employees  being  servants  of 
ings  or  crops,  there  could  be  no  doubt  the  city. 
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4.  Water  Bents  and  Charges. — Water  rents  are  not  imposed  or 
collected  in  the  exercise  of  the  taxing  power,  but  the  obligation 
to  pay  for  the  use  of  water  rests  upon  an  implied  contract  on  the 
part  of  the  consumer  to  make  compensation  for  water  whi^h  he 
has  applied  for  and  received  on  the  terms  and  conditions  made 
public* 

Though  resting  upon  an  implied  contract,  the  legislature  may 
declare  water  rents  to  be  a  lien  upon  the  premises  supplied,  and 
that  such  lien  shall  be  paramount  to  any  subsequent  alienation 
or  incumbrance  thereon.* 

The  city  may  make  discrimination  in  its  rates  and  charges,  pro- 

1.  Provident  Sav.  Inst.  v.  Jersey  City,  the  city.  See  aUo  In  re  Union  College, 

113  U.  S.  514;  Vreeland  r.  O'Neil,  36  129  N.  Y.  308. 

N.  J.  Eq.  399;  37  N.  J.  Eq.  574;  Wag-  Secret  Um  of  Water.— In  St.  Louis  v. 

ner  v.  Rock  Island,  146  111.  139.  Arnot,  94  Mo.  275,  in  an  action  bj  the 

In  Baker  v,  Gartside,  86  Pa.  St.  A98,  city  for  the  value  of  water  used  through 

under  a  statute  authorizing  a  muntci-  a  secret   pipe    not    connected    with  a 

pality  to  erect  waterworks  and  lay  in  meter,  the  city  was  entitled  to  ascertain 

water  pipes,  the  cost  of  which  was  to  be  the  amount  used,  and  to  recover  the 

borne  by  the  property  owners  in  front  same.     Evidence  of  what  the  defend- 

of  whose  property  the  pipes  were  laid,  ant  said  with   reference  to  such  pipe 

and  who  applied  for  the  use  of  the  wa-  could  be  shown  by  anyone  who  had 

ter,  it  was  held  that  the  owner  of  a  cor-  heard  it. 

ner  lot,  who  applied  for  the  use  of  the  Water  ftor  **PriTateBeaidencea." — Un- 

water,  and  paid  for  the  pipe  laid  along  der  a  schedule  of  rates  fixing  the  maxi- 

one  front  of  his  property,  could  not  be  mum  charge  for  a  "residence  occupied 

compelled  to  pay  for  pipe  subsequently  by  one  family  for  domestic  purposes'* 

laid  along  the  other  front  of  his  prem-  and  further  specifying  a  tariff  for  a 

ises,  and  the  right  to  maintain  an  action  bath,  etc.,  and  water  basins,  and  pro- 

against  him  depended  upon  the  con-  viding  that  special    rates    should    be 

tract ;  and  as  he  had  only  applied  for  made    for   supplies    not    enumerated, 

the  water  on  one  front,  his  contract  it  was  held  that  the  tariff  fixed  for  pri- 

could  not  be  made  to  include  the  other  vate    residences    did    not    include   or 

front.  warrant  the  use  of  water  for  the  other 

In  Vreeland  v.  Jersey  City,  43  N.  J.  L.  purposes  enumerated,  for  which  special 

135,  a  statute  providing  that  the  board  charge    was    to   be  made.      Allen    v, 

of  public  works  should  regulate  the  dis-  Duluth,  Gas,  etc.,  Co.,  46  Minn.  290. 

tribution  of  water,  and  prices  to  be  paid  8.  Provident     Sav.    Inst,    v,    jersey 

for  the  use  of  the  same,  required  the  City,  113  U.  S.  506. 

board  to  fix  a  sum  to  be  annually  as-  Such  a  lien  for  water  has  priority 

sessed  upon  vacant  lots  abutting  upon  over  mortgages  on  the  premises  sup« 

streets  upon  which  water  mains  were  plied,  made  after  the  passage  of  the  act, 

laid,  and  lots  with  buildings  thereon  in  whether  the  water  was  introduced  on 

which   water  was  not  taken.     It  was  the  lot  mortgaged  before  or  after  the 

held  that  under  the  statute,  no  liability  giving  of  the  mortgage.     Vreeland  v. 

could   rest  upon  any  property  owners,  O'Neil,  36  N.  J.  Eq.  399. 

except  those  using  the  water,  to  pay  the  In  Hennessey   v.  Volkenfng  (Super, 

rents   imposed,  as   the  rates  imposed  Ct.),  22  N.  Y.  Supp.  ^28,    it  was  held 

upon  other  property  could  not  be  sus-  that  a  statutory  provision  authorizing 

tained  either  as  special  assessments  or  unpaid  water  rent   to  be  carried  into 

general  taxes,  upon  the  ground  that  as  the  tax  of  the  following  year,  and  its 

special  assessments,  there  was  no  limi-  payment  enforced  by  lien  and  sale  like 

tation  by  which  the  imposition  of  the  ordinary  taxes  and  assessments,    was 

board  was  restricted  to  an  amount  rep-  constitutional,   though   no  notice  was 

resenting  the  actual  benefits  to  the  lots ;  required  to  be  given  to  the  landowner, 

nor  was  it  valid  as  a  general  tax,  as  as  the  water  rates  were  published  and 

the  imposition  was  not  uniform  upon  all  an  opportunity  given  to  have  any  over- 

the  property  within  the  jurisdiction  of  charge  corrected. 
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vided  they  are  not  manifestly  unjust  or  unreasonable.^  But  it 
cannot  make  unwarranted  discrimination  in  particular  cases,  nor 
arbitrary  charges  with  the  penalty  of  forfeiture  of  the  right  to  use 
the  water.* 

n.    WATXB    Ck>MPAHIS8  OPEXATSD   AHD   Ck>HTBOLLSD    BT   PUYATS 

ISDIVIDUALS— 1.  Organisation  and  Character. — Water  companies 
differ  from  many  other  corporations,  whether  private  or  guast 
public,  in  this  particular  ;  while  they  may  be  brought  into  exist- 
ence, like  other  corporations,  by  complying  with  the  provisions 
of  general  laws,  or  in  whatever  other  legal  way  is  prescribed  for 
the  purpose,  they  cannot,  in  general,  become  active,  or  exercise 
the  functions  contemplated  by  their  organization  in  any  partic- 
ular locality,  except  after  special  and  direct  authority  to  that 
end  has  been  conferred  on  them  by  the  sovereign.  The  legisla- 
ture may  delegate  the  functions  of  supplying  water  for  any  par- 
ticular locality  to  an  individual  or  corporation,  unless  forbidden 
by  the  constitution  ;  it  may  confer  the  right  to  so  delegate  it  to 
the  extent  of  its  own  territory  upon  a  municipality,  or  it  may  dele- 
gate it  to  an  individual  or  corporation  subject  to  confirmatory 
action  on  the  part  of  the  municipality  in  which  the  individual  or 
corporation  proposes  to  operate.  But  a  water  company,  however 
organized  and  whether  possessed  of  the  right  of  eminent  domain 
or  not,  has  no  right  to  tear  up  the  public  streets  or  roads 
of  a  municipality  to  lay  water  pipes  or  mains  therein,  or  to 
do  business  as  such  water  company  in  any  particular  locality, 
except  by  express  permission  either  from  the  legislature  or  from 
the  municipality  properly  empowered  to  grant  such  permis- 
sion.' 

Water  companies,  when  actually  engaged  in  the  performance  of 

1.  Wagner  V.Rock  Island,  1 46 111.139.  ing  also  occupied   bj  other  families, 

8.  Parker  v,  Boston,  i  Allen  (Mass.)  who  had   separate  water  attachments 

361.  connected  with  a  pipe  which  supplied 

So  in  State  v.  Jersey  City,  45  N.  J.  the  whole  building,  and  on  which  pipe 

L.  346,  it  was  held  that  the  board  of  a  meter  was  fixed,  could  restrain  the 

public  works  could  not  charge  a  cer-  company,  by  injunction,  from  cutting 

tain  water  consumer  with  an  expensive  off    his    supply,    because  he   insisted 

meter,  put  in  by  them  to  regulate  the  upon  paying  for  water  used  by  himself, 

supply  and  rent  to  be  paid,  without  the  rather    than  have    the  owner    of  the 

consent  of  the  person  charged  ;  nor  im-  building  pay  therefor  under  a  regula- 

pose    the    penalty    of    cutting  off  the  tion  of  the  water  board, 

water  for  non-payment  of  the  price  of  Payment   Under  Compnlalon.  —  The 

the  meter.  payment  of  a  water  license  under  threat 

In  Holman  v.  Pleasant  Grove  City,  of  turning  off  the  water  in  case  of  con- 

8  Utah  78,  it  was  held  that  a  city  could  tinned  relusal,  is  payment  under  com- 

not,  after  it  had  taken  charge  of  the  pulsion ;  and  if  the  charge  is  excessive, 

water  supply,  and  for  many  years  had  the  excess  may  be  recovered,  and  that 

made  a  fro  rata  distribution,  divide  the  without  tendering  the  amount  really 

inhabitants  into  two  classes  and  restrict  due.     Westlake  v,  St.  Louis,  77  Mo. 

the  right  of  one  class  in  the-  supply,  47;  3  Am.  &  Eng.  Corp.  Cas.  581. 

when  the  supplywas  not  sufficient  for  all.  8.  Andrews  v.   National     Foundry, 

In  Young  v.  Boston,  104  Mass.  95,  it  etc.,  Works,  61    Fed.   Rep.   783;  New 

was  held  that  a  person  occupying  a  suite  Orleans  Waterworks  Co.  v.  Rivers,  115 

of  rooms  with  his  family  m  a  build-  U.  S.  674. 
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their  corporate  functions,  are  necessarily  the  beneficiaries  of  valu* 
able  privileges  from  the  state  and  subserve  a  public  purpose. 
They  are  to  be  classed  as  quasi  public  corporation^,  and  are  sub- 
ject in  their  operation  to  the  limitations  and  regulations  which 
the  law  imposes  upon  such  bodies,  in  order  that  the  public  inter- 
est may  not  suffer.* 

The  field  of  general  operation  of  a  water  company  is  not  neces- 
sarily confined  to  the  territorial  limits  of  the  state  in  which  it  is 
organized,  but  it  may  own  and  exercise  franchises  in  other  states, 
although  not  expressly  authorized  so  to  do  by  the  laws  of  the 
state  of  its  incorporation.* 

S.  Exclusive  Franchise— a.  Power  to  Grant. — Unless  re- 
strained by  the  constitution,  the  legislature  may  grant  to  a  pri- 
vate corporation  the  exclusive  right  to  lay  pipes  and  mains  through 
the  streets  of  a  municipality,  and  to  supply  it  and  its  inhabitants 
with  water  for  general  use  and  for  fire  protection.' 

In  one  instance  the  constitutional  inhibition  against  the  crea- 
tion of  '*  perpetuities  and  monopolies  *'  was  held  to  forbid  the 
grant  of  such  an  exclusive  privilege,  even  for  a  term  of  years  ;* 
in  another,  however,  the  contrary  was  held.* 

A  municipal  corporation  has  no  power  to  grant  an  exclusive 
right  of  this  character,  unless  authorized  to  do  so  in  express  terms 

The  principles  governing  this  branch  67  Tex.  542.     Here,  it  was  said  that  in 

of  the  subject  have  been  fully  treated  order  to  constitute  a  monopoly,  the 

elsewhere.    See  Gas  Companies,  vol.  right  to  exercise  the  exclusive  privilege 

8,  p.  1276;  Street  Railways,  vol.  23,  need  not  extend  to  all  places;  the  mo- 

p.  946;  Telegraph  and  Telephones,  nopolj  exists  if  it  operates  in  and  to 

vol.  25,  p.  752.  the  hurt  of  one  community;  and  that 

1.  Haugen  v,  Albina  Light,  etc.,  Co.,  it  need  not  continue  indefinitely  so  as  to 
21  Oregon  411;  Olmsted  v.  Morris  amount  to  a  perpetuity,  the  monopo- 
Aqueduct,  47  N.  J.  L.  333 ,  disapprove  \y  exists  if  the  privilege  is  exclusive 
ing  Paterson  Gaslight  Co.  v.  Brady,  27  for  a  term  of  years.  See  also  Daven- 
N.  J.  L.  245 ;  Price  r.  Riverside  Land,  port  v.  Kleinschmidt,  6  Mont.  502, 
etc.,  Co.,  56  Cal.  4^1.  See  also  Fran-  where  it  was  held  that  the  grant  by  the 
CHISES,  vol.  8,  p.  614.  common  council  of  the  exclusive  right 

2.  Dodge  V,  Council  Bluffs,  57  Iowa  of  selling  to  the  city  all  the  water  re- 
560.  See  also  Corporations,  vol.  4,  quired  by  it  for  sewerage  and  fire  pur- 
p.  206;  Foreign  Corporations,  vol.  poses  for  the  period  of  twenty  years,  at 
8,  p.  330.  a  minimum  rate  fixed  in  the  contract^ 

S.  New  Orleans  Waterworks  Co.  v,  was  a   monopoly,  and   this,   notwith- 

Rivers,  115    U.  S.  674;  St.  Tammany  standing    the  grant    did   not   prevent 

Waterworks  Co.  v.  New  Orleans  Wa-  other    people    from    selling   water   to 

terworks  Co..  120  U.  S.  64;  Atlantic  City  private  citizens. 

Waterworks  Co.  v,  Atlantic  City,  39  N.  6.  Memphis  x\  Memphis  Water  Co., 
J.  Eq.  367;  Atlantic  City  Waterworks  5  Heisk.  (Tenn.)  495.  Here  it  was 
Co.  -r.  Consumers  Water  Co.,  44  N.  J.  held  that  the  grant  of  the  privilege,  for- 
Eq.  427.  In  this  last  case,  however,  the  merly  enjoyed  by  a  city,  by  legisla- 
statute  granting  the  right  was  declared  tive  enactment,  to  a  private  corpora- 
void,  as  being  in  conflict  with  the  pro-  tion,  for  its  exclusive  use,  for  a  term  of 
vision  of  the  constitution  prohibiting  vears,  of  supplying  the  city  with  water 
the  legislature  from  passing  any  local  by  means  of  waterworks,  was  not  in 
or  special  laws  conferring  exclusive  cor-  conflict  with  section  22,  article  i,  of  the 
porate  franchises.  constitution    of    Tennessee    declaring 

4.  Brenham  v,  Brenham  Water  Co.,  that  *'  perpetuities  and  monopolies  are 
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by  the  legislature.^  But  it  is  held  that  the  validity  of  an  ordi- 
nance conferring  such  a  right  may  not  be  contested  by  a  mere 
taxpayer,  but  only  by  some  other  company  or  individual  after- 
ward claiming  a  similar  right.' 

b.  Construction  and  Nature  of  Grant. — It  is  a  well  set- 

tied  principle  of  construction,  applicable  alike  to  direct  legislative 
gprants  and  to  those  made  through  the  agency  of  municipal  cor- 
porations, that  exclusive  rights  of  the  character  in  question  are 
not  favored,  and  a  statute  which  thus  has  the  effect  to  impair  the 
power  of  the  legislature  for  future  action  should  be  construed 
most  strongly  in  favor  of  the  state.     If  there  is  any  ambiguity  or 
reasonable  doubt  arising  from  the  terms  employed  by  the  grant- 
ing body  as  to  whether  an  exclusive  privilege  has  been  conferred, 
or  authorized  to  be  conferred,  the  doubt  is  to  be  resolved  against 
the  corporation  or  individual  claiming  such  a  grant.'     But  when 
the  right  has  been  once  granted,  and  accepted  and  acted  upon 
by  the  grantee,  it  constitutes  a  contract  protected  by  the  federal 
constitution  against  impairment  by  state  legislation.^ 

contrary  to  the  genius  of  a  free  state  establishing  waterworks  and  a  system 

and  shall  not  be  allowed."  of  supply. 

1.  Brenham  v,  Brenham  Water  Co.,         In  Lehigh  Water  Co.'s  Appeal,  io3 
67  Tex.  542;   Altgelt  v,  San  Antonio,  Pa.  St.  515,  the  facts  were  as  follows  : 
81  Tex.  436;  Long  v,  Duluth,  49  Minn.  The  company  was  incorporated  in  i860 
280;  Syracuse  Water  Co.  v,  Syracuse,  to  supply  the  borough  of  Easton  with 
116  N.  Y.  167.                              '  water.     In  1867,  the   borough  was  au- 
In    Davenport    v.    Kleinschmidt,   6  thorized  to  construct  waterworks  and 
Mont.  502,  after  holding  that  the  grant  to  buy  the  works  of  any  existing  com- 
of  an  exclusive  privilege  of  the  kind  pany.  This  authority,  however,  did  not 
under  consideration,  constituted  a  mo-  become  effectual   until    1881,  when   it 
nopoly,  it  was  further  held  that  the  city  was  approved  by  popular  vote.    Mean- 
council   had   no  authority  to  grant  to  while  the  water  company,  as  it  was  au- 
&ny  person  a  monopoly,  even  when  no  thorized   to  do,  had  availed   itself,  by 
^^cpress  prohibition  was  found  in  the  acceptance,  of  the  benefits  of  an  act  of 
charter  or  other  acts  of  the  legislature.  1874,  providing  for  the  incorporation  of 
Chapter  78,  Iowa  Laws    1872,  em-  water  companies,  and  which  declared 
powering    cities    to    construct    water-  that  *'  the  right  to  have  and  enjoy  the 
^Ofh^^    or    to    procure    individuals    to  franchises  and  privileges  of  such  incor- 
I                  COH^^ftJct    and  maintain  them,  applies  poration  within  the  district  or  locality 
/                  .^  ^ctl  to  cities  acting  under  special  covered  by  its  charter  shall  be  an  ex* 
^^<ters  as  to  those  under  the  general  elusive  one,  and  no  other  company  shall 
.^^^^■'I>oration  law.    Grant  v.    Daven-  be  incorporated  for  that  purpose,"  until 
Lo^^t    36  Iowa  396.     See  also  Munici-  the  corporation  should   have  realized 
r^^  Corporations,  vol.  15,  p.  1055.  profits   to  a  specified  amount.    It  was 
^-    Grant  v,  Davenport,  36  Iowa  396;  held  that  the   franchise  was  exclusive 
«**^^  V.  Council  Bluffs,  57  Iowa  560.  only  so  far  as  other  companies  were 
J,*-    I-.ong  r.   Duluth,    49  Minn.    280.  concerned,  and  that  the  borough  was 
^.^'"^    it  was  held   that  legislative  au-  not  prohibited  from  supplying  water  by 
^^*"*^jr  to  a  city  to  provide  a  system  of  works  constructed  by  itself,  even  though 
pj.-  ^**>»vork8,    to    grant  the  right  to' a  that  might  impair  the  value  of  the  fran- 
g  ^^^«  corporation  to  establish  such  a  chise  of  the  water  company.  Followed 
^^^'^,   and    to  supply  the  city  with  in  Freeport  Water  Works  Co.  r.  Pra- 
gj^  ^*'»  and  to  contract  therefor,  did  not  grc,  129  Pa.  St.  605.     Compare  Mem- 
gj.^        the     municipality    authority    to  phis  v,  Memphis  Water  Co.,  5  Heisk. 
^^  *?^  an  exclusive  franchise  so  as  to  (Tenn.)  495. 

^^^J^  the  municipal  corporation  for        4.  New  Orleans  Water  Works  Co.  r. 

I^^riod  of  thirty  years,  from  itself  Rivers,  115   U.  S.  674;  St.  Tammany 
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An  exclusive  franchise  conferred  upon  a  corporation  to  supply 
water  to  the  inhabitants  of  a  city  by  means  of  pipes  and  mains 
laid  through  the  public  streets,  is  violated  by  a  grant  to  an  in- 
dividual in  the  city  of  the  right  to  supply  his  premises  with  water 
by  means  of  a  pipe  or  pipes  so  laid.^  But  the  grant  of  the  sole 
privilege  of  supplying  the  municipality  with  water  from  a  desig- 
nated source  for  a  term  of  years,  is  not  impaired,  within  the 
meaning  of  the  contract  clause  of  the  constitution,  by  a  grant  to 
another  party  of  a  privilege  to  supply  it  with  water  from  a  differ- 
ent source.* 

And,  of  course,  when  the  state  by  act  of  incorporation  grants 
no  exclusive  privileges  to  one  company,  it  impairs  no  contract  by 
incorporating  a  second  company  with  powers  and  privileges  which 
necessarily  operate  injuriously  to  the  first.' 

Water  Works  Co.  v.  New  Orleans  Wa-  had  entered  into  for  the  sole  use 
ter  Works  Co.,  120  U.  S.  64  ;  Rockland  of  its  streets  bj'  the  defendant  com- 
Water  Co.  z\  Camden,  etc.,  Water  Co.,  panj,  so  long  as  the  latter  should  sup- 
80  Me.  544.  ply  the  city  with  water,  and  which 
In  Citizens  Water  Co.  t*.  Bridgeport  the  charter  had  recognized  and  con- 
Hydraulic  Co.,  55  Conn,  i,  the  com-  firmed. 

mon  council  of  the  city  of  Bridgeport  Bzo1«i1t6  Franffhlso    Bffact  of  Annex- 

accepted  the  proposition  of  A  to  sup-  atlon  of  Town  Upon  BadfUngOoairaet. — 

ply  the  city  with  water,  and  granted  Under  ATpw  i^(i?r>  Laws  of  1873,  ch.  737, 

him,  with  the  right  of  assignment,  the  providing    that    whenever    a    certain 

sole  right  to  lay  pipes  in  the  streets,  so  number  of  persons  propose  to  organize 

long  as  a  full  supply  <K>f   pure  water  a  company  to  furnish  a  town  or  village 

should   be    furnished.     Subsequently,  with  water,  they  shall  present  to  cer- 

the    Bridgeport   Hydraulic   Company  tain  officers  of  the  town  or  village  an 

was  incorporated  with   power  to  ac-  application  containing  a  request  that 

quire,  and  which  did  acquire,  all  the  they  consider  the  application  to  supply 

rights  of  A  under  the  vote  of  the  city,  the' said  town  or  village,  or  the  inhabit- 

and  became  charged  with  all  his  duties,  ants  thereof,  with  water,  and  that  if  the 

and  the  company  soon  after  expended  application  is  granted  by  the  said  ofli- 

a  large  sum  of  money   in  acquiring  cers  the  persons  named   therein   may 

property  and  establishing  its  plant.    It  proceed  to  organize  the  company,  every 

was  held  that  so  long  as  this  company  company  organized  under  such  statute 

supplied  the  city  with  an  abundance  of  exists  by  virtue  of  a  contract  with  the 

pure    water,    the    legislature  had   no  town  or  village  and  possesses  an  ex- 

power  to  grant  to  another  corporation  elusive  franchfee,  for  which  compensa- 

the  right  to  lay  its  pipes  in  the  streets  tion  must  be  made  if  it  is  condemned 

of  the  city  for  the  purpose  of  supply-  for    public    uses.     And,    further,    the 

ing  the  city  with  water;  that  if  the  rights  of  such  water  company  are  not 

common  council  had  no  power  to  grant  anected  by  the  fact  that  the  town    to 

the  exclusive  use  of  the  streets,  yet,  as  which  it  supplies  water  is  annexed  to 

the  charter  of  the  defendant  company  an  adjoining  city.     In  re  Long  Island 

recognized  and  confirmed  the  grant  by  Water  Supply  (Supreme  Ct.),  24  N.  Y. 

the  city,  it  became  as  effective  as   if  Supp.  807.      See   also  Grand   Rapids 

the  city  had  the  power  to  make  it  in  v.  Grand    Rapids   Hydraulic   Co.,  66 

the  first  instance,  and  as  if  the  legisla-  Mich.  606. 

ture  had  made  it  in  the  most  direct  and  1.  New  Orleans  Water  Works  Co. 

explicit    terms.     By    a  clause   in   the  v.  Rivers,  1x5  U.  S.  674;  followed  in 

charter  of  the  defendant  company  the  St  Tammany  Water  Works  v.  New 

legislature  reserved  the  power  to   re-  Orleans  Water  Works,  120  U.  S.  64. 

call  the  franchise  at  its  pleasure.  It  was  S.  Stein  v,  Bienville   Water   Supply 

held    that  this  provision  did  not  au-  Co.,  141  U.S.  67. 

thorize  the  legislature  to  set  aside  or  8.  Rockland  Water  Co.  v.  Camden, 

impair  the    contract  which    the   city  etc..   Water  Co.,  80  Me.    544;    Syra- 
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3.  Szerdie  of  Bight  of  Eminent  Domain — (See  also  Eminent 
Domain,  vol.  6,  p.  509 ;  Streets  and  Sidewalks,  vol.  24,  p. 
1) — a.  In  GENERAL.-^The  supplying  of  a  municipality  and  its 
inhabitants  with  water  for  the  extinguishment  of  fires,  and  for 
domestic,  sanitary  and  other  purposes,  is  a  measure  of  public 
utility,  for  which  there  may  be  an  appropriation  of  private  prop- 
erty under  the  power  of  eminent  domain.' 

As  the  right  of  eminent  domain  is  restricted  to  the  taking  of 
private  property  for  public  uses,  it  may  not  be  exercised  in  favor 
of  the  owners  of  mining  claims  to  enable  them  to  obtain  water 
for  their  own  use  in  working  such  claims,  though  their  intention 
aiay  also  be  to  supply  water  to  others  for  mining  and  irrigating 
purposes.* 

And  where  the  company's  charter  authorizes  it  to  take  private 
waters  "  for  the  extinguishment  of  fires,  and  for  domestic,  sani- 
tary and  other  purposes,**  it  may  not  use  the  waters  of  a  private 
stream  for  private  manufacturing  purposes  against  the  objec- 
tion of  mill  owners  upon  such  stream  who  would  be  injured 
thereby.' 

A  water  company  having  contracts  to  furnish  a  city  and  a  rail- 
way company  with  water  for  its  own  profit  has  no  greater  power,  as 
a  riparian  proprietor,  to  take  water  from  an  unnavigable  stream 
than  a  private  individual  has.^ 

And  a  water  company,  by  the  mere  purchase  of    land  upon 
which  a  spring  issues,  creating  a  stream  which  flows  in  a  natural 

channel  and  through  the  land  of  others,  does  not  acquire  a  right 

to  divert  the  water  of  such  spring  into  another  channel  without 

<^€  Water  Co.   v.  Syracuse,  ii6  N.  case  of  land  taken  for  highwajrs,  was 

Y*  167.  not    unconstitutional,  on    the  alleged 

1'  •Lowell  V.  Boston,  1 1 1  Mass.  464 ;  ground  that  it  authorized  the  taking  of 

'5  Aid.  Rep.  39 ;  Opinion  of  Justices,  private  rights  of  property  for   a    use 

'50  Mass.  596;  Ingraham  v.  Camden,  which  was  not  public,  although  it  con- 

etc.,  Water  Co.,  83  Me.  335 ;  Riche  t».  tained  no  express  provision  requiring 

w  Harbor    Water  Co.,    75  Me.  91 ;  the  corporation  to  supply,  on  reasona- 

^urden  v.  Stein,  37  Ala.   104;  6a  Am.  ble    terms,    all    persons    applying  for 

*^  758;  Cummings  v,  Peters,  56  Cal.  water. 


!•     ,w~    '•-«•    ^^,^  ,     ^y     i-^»    J>  JUrf'^ii,    i^uiiiJ'  oiits     VI     ail     iii^vri  pvrim^u      »vjwu       With 

Y*"**  W^ter  Co.  r.  Stanley,  39  Hun  (N.  pure  fresh  water,  may    exercise    the 

Q*^  424;  Matter  of  New  Rochelle  Water  right  of  eminent  domain  for  the  ac- 

^  J.  46  Hun  (N.  Y.)  535;  Witcher  v,  quisition  of  land  needed  as  a  reservoir 

/j^  Mjp^   Water  Works  Co.,   66  Hun  in  connection  with  the  purpose  of  its 

I  ^0  619.  creation.  Lake  Pleasanton  Water  Co. 

(1^2    ^umbard    v.    Stearns,    4  Cush.  v.  Contra  Costa  Water  Co.,  67  Cal.  659. 

tii^  1*^*)  60,  it  was  held  that  an  act  of  S.  Lorenzr.  Jacob,  63  Cal.  73. 

^^^Sialature  by  which  certain  persons  8.  In  re  Barre  Water  Co.,  63  Vt.  27. 

coqT    incorporated    as    an     aqueduct  Here    the   court   said  that  the  words 

a  \i^^^y  ^or  the  purpose  of  furnishing  '*other  purposes*'  must  be  construed  to 

ity  ^^^Q  with  pure  water,  with  author-  mean    other    public   purposes  of    the 

ft^^l       take  springs,  lands,  and   rights  same  character. 


izJ^    to   the  payment  of    damages       4.  Saunders  t'.Bhiefield  Water  Works, 
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first  paying  or  securing  compensation  to  lower  riparian  own- 
ers. The  rights  of  the  company  in  such  a  case  are  those  of  a 
riparian  owner ;  neither  more  nor  less.* 

b.  Use  OF  Streets — (i)  Not  Additional  Servitude, — The  use  of 
the  streets  of  a  city,  under  legislative  or  municipal  sanction,  for  the 
purpose  of  laying  water  pipes  and  mains  therein,  does  not  constitute 
an  additional  burden  for  which  the  abutting  owner  is  entitled  to 
compensation.  This  use  of  streets  stands  upon  the  same  principle 
as  their  use  for  gas  pipes  and  sewers.*  But  it  seems  that  the 
laying  of  pipes  in  a  country  highway,  where  the  fee  is  in  the  ad- 
joining proprietor,  entitles  him  to  compensation.* 

The  erection  of  a  water  tank  in  the  center  of  the  street,  occupy- 
ing one-half  of  the  width  thereof,  and  the  erection  and  operation 
of  a  steam  engine  in  connection  therewith,  even  for  the  purpose 
of  supplying  the  city  and  its  inhabitants  with  water,  is  not  a  use 
to  which  the  street  can  appropriately  be  put ;  and  the  owner  of  a 
lot  adjoining  may  maintain  an  action  to  recover  for  any  dam- 
ages occasioned  thereby.* 

(2)  Subject  to  City  s  Right  to  Repair y  etc, — A  water  company  lay- 
ing its  pipes  in  the  public  streets,  under  a  contract  with  the  munic- 
ipality, does  so  subject  to  the  right  of  the  city  to  construct  sew- 
ers and  repair  the  streets,  whenever  and  wherever  the  public  in- 
terest demands,  and  if,  by  reason  of  the  exercise  of  this  right,  the 
company  is  compelled  to  relay  its  pipes,  it  can  maintain  no  claim 
therefor  against  the  city,  unless  the  latter's  action  is  unreasonable 
or  malicious.^ 

A  water  company  authorized  by  legislative  enactment  to  use 
the  soil  under  the  public  roads  for  the  purpose  of  constructing 
its  works,    having  laid    its  pipes   across   the    street    of   a   city, 

1.  Lord  V.  Meadville  Water  Co.,  135  it  was  further  held  that  an  allegation 
Pa.  St.  122;  20  Am.  St.  Rep.  864.  that  the  sewer  might   have  occupied 

2.  Wood  V,  National  Water  Works  other  space  in  the  street,  is  notequiva- 
Co.,  33  Kan.  590;  Crooke  v.  Flat-  lent  to  an  allegation  that  the  city  acted 
bush  Water  Works  Co.,  27  Hun   (N.  unreasonably  or  maliciously. 

Y.)  72;  39  Hun   (N.  Y.)   245;  Quincv  In  Rockland  Water  Co.  t'.  Rockland, 

V,  Bull,  106  111.  337.     See  also  Streets  83  Me.  267,  where  the  water  company 

AND  Sidewalks,  vol.  34,  p.  i;  Drains  had  a  right  under  its  charter  to  lay  its 

AND  Sewers,  vol.  6,  p.  2 ;  Gas  Com-  pipes  through  the   streets  of  the  city 

PANiES,  vol.  8,  p.  1268.  *'  in  such  manner  as  not  to  obstruct  or 

8.  Johnson  V.  Jaqui,  27  N.  J.  Eq.  552;  impede   travel    thereon,"  it    was   held 

Lewis  on  Eminent  Domain,  ^  129.  that  the  city  retained  the  right  to  re- 

4.  Morrison  v.  Hinkson,  87  111.  587.  pair  its  streets  in  the  ordinary  manner, 

In  West  V,  Bancroft,  32  Vt.  366,  it  although  in  so  doing  the  pipes  of  the 

was  held  that  the  proper  public  author-  company  might    thereby  become    cx- 

ities  of  the  town  or  village  have  a  right  posed  and  the  company  compelled  to 

to  place  a  reservoir  in  the  highway  for  sink  them  deeper  to  protect  them  from 

the  purpose  of   retaining    water    with  frost  and  other  dangers;  it  not  appear- 

which  to  sprinkle  the  highway  and  the  ing  that  the  repairs  of  its  streets  by  the 

owner  of  the  fee  of  the  land  may  not  municipality  were  made  in  an  improper 

maintain  an  action  against  such  author-  or  unusual  manner.  See  also  Montgom- 

ities   for  so  doing.  ery  v.  Capital  City  Water  Co.,  92  Ala. 

6.  National    Water   Works    Co.    v.  361;  New  Haven  v.  New  Haven  Water 

Kansas  City,  28  Fed.  Rep.  921.      Here,  Co.,  44  Conn.  105. 
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will  be  compelled  to  lower  them  so  as  to  conform  to  a  new  grade 
established  by  municipal  authority.^ 

Where  a  water  company  is  given  the  right  by  its  charter  to 
open  streets  for  the  purpose  of  laying  pipes,  etc.,  therein,  and 
the  only  limitation  annexed  thereto  is  that  the  streets  after  being 
opened  shall  be  repaired  by  the  company  at  its  own  expense  as 
soon  as  practicable,  and  subject  to  the  approval  of  the  city  au- 
thorities, the  company  is  not  bound  by  an  ordinance  of  the  city 
providing  that  no  person  shall  open  the  streets,  etc.,  without  pre- 
vious permission  from  the  mayor,  and  depositing  with  the  city 
treasurer  such  a  sum  as  the  committee  on  streets  should  deem 
sufficient  to  repair  the  street,  under  a  penalty.* 

4.  Contracts  with  Municipalities. — The  power  of  municipalities 
to  contract  for  water  supplies,  the  nature  of  the  obligations  under 
such  contracts,  and  kindred  topics,  have  already  been  fully 
treated.* 

1.  Jersey  Citj  v.   Hudson,    13  N.  J.  gether.     It    is   not   doubted   that   the 

£q.  420.  city  council  may  prescribe  regulations, 

S.  Wheat  v,  Alexandria,  88  Va.  742.  touching  as  well  the  opening  as  the  re- 
in this  case,  Lewis,?.,  delivering  the  pair  of  the  streets  by  the  water  corn- 
opinion  of  the  court,  said:  **The  prin-  pany,  which  are  not  inconsistent  with 
ciples  underlying  the  case  are  few  and  the  essential  rights  granted  by  the 
simple.  It  is  familiar  law  that  full  and  company's  charter.  Thus  it  may  re- 
paramount  authority  over  highway's,  quire  the  company,  in  opening  streets, 
including  streets,  belongs  to  the  legis-  to  take  due  precautions  against  acci- 
lature,  unless  restrained  by  the  con-  dents  to  persons  and  property,  as  by 
stitution.  The  right,  therefore,  to  dig  providing  suitable  safeguards  lor  that 
up  the  streets  of  a  city  for  the  purpose  purpose,  including  lights,  when  neces- 
of  laying  water  or  gas  pipes  therein,  is  sary,  at  night ;  that  it  give  reasonable 
a  franchise  which  can  be  granted  only  notice  to  the  proper  city  authorities 
by  the  legislature,  or  by  the  city  under  before  digging  up  the  streets,  etc.  But 
legislative  authority.  This  right  in  the  ordinance  complained  of  goes  be- 
the  present  case  has  been  granted  to  yond  this.  It  is  not  a  reasonable  regu- 
the  water  company,  and  in  very  com-  lation,  but  is  rather  an  illegal  re- 
prehensive  terms.  The  seventh  sec-  straint,  and  therefore  void.  Indeed,  if 
tion  of  the  charter  grants  it  uncondi-  sustained,  it  might  amount  to  an  ab- 
tionally — the  only  express  limitation  solute  prohibition ;  for  should  the 
annexed  to  the  right  being  that  the  mayor  in  any  case  arbitrarily  refuse  per- 
streets,  af^er  being  opened,  shall  be  re-  mission  to  the  company  to  proisecute 
paired  by  the  company  at  its  own  ex-  its  work  in  the  streets,  such  refusal 
pense,  as  soon  as  practicable,  and  sub-  would  not  only  impair  the  uncondi- 
ject  to  the  approval  of  the  city  author!-  tional  right  conferred  by  the  legisla- 
ties.  The  ordinance,  however,  not  ture,  but  would  virtually  destroy  it. 
only  assumes  to  regulate  the  repair  of  We  cannot  think  that  an  ordinance 
the'streets,  after  the  pii>es  have  been  which  is  capable  of  leading  to  such  re- 
laid,  but  it  goes  further,  and,  in  effect,  suits  can  be  sustained  consistently  with 
makes  the  statutory  right  to  open  the  any  fair  construction  of  the  company's 
streets  dependent  upon  the  vfWX  of  the  charter.  If  rights  and  privileges  have 
mayor  and  street  committee.  This  is  been  conferred  upon  the  water  com- 
ulira  vires.  It  conflicts  with  the  pany  which  are,  or  may  become,  in- 
seventb  section  of  the  company's  char-  jurious  to  the  public  health  or  the 
ter,  and  is,  therefore,  not  a  valid  exer-  public  safety,  it  is  competent  for  the 
cise  of  the  general  power  conferred  legislature  to  alter  the  charter.  We 
by  the  charter  of  the  city  to  keep  its  can  only  construe  it  as  it  is." 
streets  in  order;  for  there  is  no  con-  8.  See  Municipal  Corporations, 
flict  between  the  two  charters.  The  vol.  15,  pp.  11 15.  11 28.  See  also  the 
provisions  of  both  can  easily  stand  to-  following  cases,  wherein  particular  con - 
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5.  Power  to  Make  Enles  and  Begnlationft. — Water  companies  may 
make  reasonable  rules  for  the  government  of  their  customers  in 
the  use  of  the  water  supply,  and  enforce  the  same  by  stopping 
their  supply  as  a  penalty  for  violation  thereof.  In  such  cases, 
the  company  is  not  limited  to  an  action  for  damages.^  A  water 
company  has  also  the  right  to  stop  the  consumers'  supply  for 
non-payment  of  charges  for  the  water  consumed.* 

A  regulation  that  bills  shall  be  paid  quarterly,  and  in  case  of 
default  in  payment  for  ten  days  a  penalty  of  five  per  cent,  shall 
be  added,  and  that  the  water  shall  be  shut  off  from  the  premises 
after  a  default  for  fifteen  days,  is  reasonable  and  valid.'  But  a 
regulation  that  consumers  shall  be  liable  to  pay  rent  for  the 
whole  year,  whether  they  actually  use  the  water  for  that  length 
ef  time  or  not,  and  shall  make  payment  yearly  in  advance,  with- 
out special  agreement,  is  unreasonable.* 

tracts  are  construed:  National  Water  paratus  for  regulatiii}^  such  supply," 
Works  Co.  V,  School  Dist.  No.  7, 4  Mc-  and  that  in  case  any  such  person  neg- 
Crary  (U.  S.)  xq8;  U.  S.  v,  American  lected  to  provide  such  apparatus  after 
Water  Works  Co.,  37  Fed.  Rep.  747 ;  being  required  to  do  so,  the  company 
Los  Angeles  Water  Co.  i'.  Los  Angeles,  might  cut  off  the  water  from  his  prem- 
55  Cal.  178;  Spring  Valley  Water  ises.  At  the  date  of  that  act  the  sup- 
Works  V,  San  Francisco,  52  Cal.  112;  ply  of  water  provided  by  the  company 
Montgomery  v.  Capital  City  Water  was  intermittent.  By  another  act, 
X^o.,  92  Ala.  361;  Stillwater  Water  Co.  passed  in  1888,  the  company  were  re- 
V,  Stillwater,  50  Minn.  498.  quired  to  provide  a  constant  supply  of 

1.  Shiras  v.  Ewing,  48  Kan.  170  ;  water.  It  then,  for  the  first  time,  be- 
Sheward  v.  Citizens  Water  Co^  90  came  necessary,  for  the  prevention  of 
Cal.  635 ;  Thomas  v.  Peterson  (Tex.  waste,  that  a  system  should  be  adopted 
Civ.  App.  1804),  24  S.  W.  Rep.  XI 25.  of  inserting    in    each   communication 

2.  Sheward  t;.  Citizens  Water  Co.,  pipe  an  apparatus,  called  a  screw-down 
90  Cal.  635;  Brumm's  Appeal  (Pa.  valve,  whereby  the  water  could  be  shut 
1888),  12  Atl.  Rep.  855.  off  from  any  premises  in  which  there 

Where  a  water    company   makes  a  were  indications   of  the   water   being 

legal  extra  charge  for  water  wasted,  it  permitted  to  run  to  waste.    It  was  held 

is   not  restricted   to  an  action  at  law  that  such  a  screw*down  valve  was  not 

for  the  non-payment  thereof,  but  may  an  apparatus  for  regulating  the  supply 

shut    off    the    water.      McDaniel    v.  within  the  meaning  of  the  former  act, 

Springfield  Waterworks  Co.,   48  Mo.  and  that  the  company  could  not  jus- 

-^PP-  273.  tify  cutting    off    the  water  from    the 

8.  Tacoma    Hotel    Co.    v.   Tacoma  premises  of  a  person  who  neglected  to 

Light,  etc.,  Co.,  3  Wash.  316.  comply  with  the  notice  requiring  him 

4.  Rockland   Water  Co.  v.  Adams,  to  insert  such  a  valve  in  his  communi- 

84  Me.  472.     In  this  case,  it  was  further  cation  pipe.       Ward      v,     Folkestone 

adjudged  that  one  could  not  be  held  Waterworks  Co.,   24  Q^  B.  Div.  394. 

to  have  made  a  special  contract  to  pay  In  Franke  v.  Paducah  Water  Supply, 

according   to  such  regulation  merely  88  Ky.  467,  the  water  company   had  a 

by  showing  that  he  had  knowledge  of  contract    with    the     municipality     by 

the  regulation,  but  the  company  must  which  it  was  authorized  to  maintain 

show  that  he  expressly  assented  to  it  waterworks  and  to  lay  down  pipes  and 

and  agreed  to  be  bound  by  it.  mains  through  all  the  streets  and  alleys 

Unreasonable  Bnlea.  —  By  a  local  of  the  city,  for  the  purpose  of  furnish- 
waterworks  act,  passed  in  1858,  it  was  ing  water  for  domestic  and  other  pur- 
provided  that,  for  the  purpose  of  pre-  poses ;  but  those  taking  water  for  pri- 
venting  waste  of  the  water,  all  persons  vate  use  were  required  to  construct  and 
supplied  with  water  by  the  waterworks  keep  in  repair,  at  their  own  expense,  the 
company  should  provide  **  proper  ball  pipes  and  fixtures  on  their  premises 
or  stop-cocks  or  other  necessary  ap-  connecting  with  the  pipes  in  the  street. 
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6.  Dntiet— A.  Must  Not  Discriminate — Water  Rates.— 
The  acceptance  by  a  water  company  of  its  franchises  carries  with 
it  the  duty  of  supplying  all  persons  along  the  lines  of  its  mains, 
without  discrimination,  with  the  commodity  which  it  was  organ- 
ized to  furnish.^  All  persons  are  entitled  to  have  the  same  service 
on  equal  terms  and  at  uniform  rates.^ 

To  undertake  capriciously  and  oppressively  to  enhance  the 
value  of  certain  estates  by  furnishing  them  with  a  supply  of  water, 
and  to  depreciate  that  of  others  by  refusing  it  to  them,  would  be 
a  plain  abuse  of  its  franchise.'  Nor  does  it  make  any  difference 
that  the  pipe  from  which  a  supply  is  refused  was  laid  for  a  par- 
ticular individual  who  paid  for  it  himself.^ 

Mandamus  is  the  proper  remedy  for  enforcing  the  duty  of  sup- 
plying water  to  all  those  who  come  within  the  class  or  commu- 
nity for  whose  alleged  benefit  the  company  was  created.^ 

In  general,  in  the  absence  of  any  provision  of  the  company's 
charter  vesting  in  it  authority  over  these  matters,  the  price  at 
which  water  may  be  sold  is  a  thing  within  the  power  of  the  proper 
authorities  to  determine.*  But  a  company  may  be  protected  by 
the  terms  of  its  franchise  against  legislative  control  in  the  matter 
of  its  rates.'' 

And  where  this  is  not  so,  or  even  where  the  statutes  give  the 
municipality  the  absolute  right  to  readjust  the  rates  to  be  charged 
by  a  water  company  from  time  to  time,  this  power  is  not  a  power 
of  confiscation,  nor  a  power  to  be  exercised  arbitrarily,  and  where 
rates  are  fixed  so  low  that  the  water  cannot  be  furnished  without 
^oss,  the  courts  will  interfere  and  declare  such  action  void.* 

It  Mras  held  that  the  water  company  had  aventura,  56  Fed.  Rep.  339.  In  this  case 

Yio  power  to  prevent  a  plumber  from  it  was  held  that  art.  14,  <^  i,  California 

laying  connecting    pipes    on    private  Const.  (1879),  providing  that  thereafter 

premises  at  the  instance  of  the  owners,  the  rates  for  water  should  be  fixed  annu- 

oor  to  require  a  bond  for  the  paj'ment  ally  by  the  governing  board  of  the  city 

of  any  damages  occasioned  by  the  neg-  or  town  in  which  it  was  furnished,  and 

As^nce  of  the  plumber  in  his  work.  the  legislation  enacted  for  the  purpose 

^'  Haugen  v.  Albina  Light,  etc.,  Co.,  of  carrying  it  into  operation,  was  null 

^'    Oregon  411;   Olmsted    v.    Morris  and  void  as  to  a  contract,  made  before 

y^yeduct,  47   N.   J.   L.   311;    Spring  the  adoption  of  the  constitution,  which 

«iJey    Waterworks  v,  Schottler,  no  conferred  on  thewater  company  the  sole 

'^•347.  right   to  fix  the  rates  and  charges,  as 

-^  ^^'***"ice  V,  Riverside  Land,  etc.,- Co.,  they  impair  the  obligation  of  the  con- 

(>  I     **i-  431 ;  McCrary  r.  Beaudry,  67  tract.     In  Spring  Valley  Waterworks 

J  *    i^^'  *'•  Schottler,   no  U.  S.  347,  it  was  held 

/u'     '*~«'^mbard     v.    Stearns,    4    Cush.  that    laws    requiring    gas    companies, 

4    ^^  >  61.  water  companies,  and   other   corpora- 

2,  P^^~^^ugen  V.  Albina  Light,  etc.,  Co.,  tions  of  like  character,  to  furnish  their 

j^    ^5^on  411.  customers  at  prices  fixed  by  the  munic- 

2,  "^-^^^ugcn  T.  Albina  Light,  etc.,  Co.,  ipal  authorities  of    the    locality,    are 

Lif^T^^gon    411;    Price    v.    Riverside  within  the  scope  of  legislative   power, 

0^  ^»   ^tc.,  Co.,  56  Cal.  431.  unless  prohibited  by  constitutional  lim- 

PnJ^^liring  Valley  Waterworks  v.  San  itations  or  valid  contract  obligation. 

11$.    ^*«<»,82  Cal.  286;  16  Am.  St.  Rep.  8.  Spring  Valley  Waterworks  v,  San 

Scjj*-^^  Spring    Valley    Waterworks    v,  Francisco,  S2  Cal.  286;  16  Am.  St.  Rep. 

7_    ^^^«r,  no  U.  S.  347.  116;    Spring    Valley    Waterworks    v. 

^^uta  Ana  Water  Co.  r.  San  Buen-  Schottler,  no  U.  S.  347.  See  also  Dow 
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b.  As  TO  Quality  and  Quantity  of  Water. — Where  a 

water  company  contracts  to  supply  a  city  and  its  inhabitants  with 
"  well  settled  and  wholesome  water,**  the  city  is  not  bound  to  ac- 
cept and  pay  for  the  water  furnished  for  public  purposes,  unless  it 
IS  of  the  quality  called  for  by  the  contract.  And  the  mere  fact  of 
occasional  use  by  the  city  of  the  water  actually  furnished,  does  not 
necessarily  constitute  an  acceptance  ;  there  must  be  a  fair  oppor- 
tunity for  examination  and  rejection  before  an  acceptance  can  be 
inferred.^ 

And  when  such  a  contract  exists,  it  is  not  only  the  right  of  the 
municipality  in  its  corporate  capacity,  but  it  is  its  duty,  to  en- 
force the  terms  of  the  contract  as  to  the  quality  of  the  water  to 

V,  Beidelman,  125  U.  S.  680;  Chicago,  signed,  and  holders  of  bonds  issued  bj 

etc.,  R.  Co.  r.  Dey,  35  Fed.  Rep.  866;  such   corporation  who  had  purchased 

Chicago,    etc.,   R.  Co.  z'.   Minnesota,  after  the  passage  of  the  resolution  ;  but 

134  U.  S.  41S.  the  bondholders  are  entitled  to  a  fair 

1.  Winfield  Water  Co.  t*.  Winfield,  return  for  the  water  actually  furnished 

51  Kan.  X04.     Here  it  was  further  held  and  used. 

that  where  a  water  company  agrees  When  Defense  Ck>me8  too  Late. — In 
with  a  municipality  to  supply  it  and  Burlington  Water  Works  Co.  v.  Bur- 
its  inhabitants  with  well  settled  and  lington,43  Kan.  725,  it  was  held  that 
wholesome  water  for  domestic  pur-  where  a  water  company,  under  a  con- 
poses,  and,  also,  for  the  extinguish-  tract  with  a  city,  furnishes  water  to  the 
ment  of  fires  and  for  other  public  pur-  city  and  its  inhabitants,  and  to  the 
poses,  and  the  city,  in  consideration  city  the  use  of  certain  hydrants,  and 
thereof,  engages  to  pay  rentals  for  the  the  water  appears  to  be  good,  and  is 
use  of  certain  hydrants  for  the  extin-  believed  to  be  good,  and  is  received  by 
guishment  of  fires,  flushing  of  gutters,  the  city  and  its  inhabitants  without  ob- 
and  other  city  purposes,  in  an  action  jection  for  nearly  a  year,  when  the  city 
brought  to  recover  the  contract  price  is  sued  for  the  rent  of  the  hydrants,  it 
for  furnishing  water  to  the  city  at  the  cannot  then  set  up,  as  a  full,  complete, 
hydrants,  where  no  claim  to  recover  as  and  absolute  defense  to  the  plaintifT's 
upon  a  quantum  meruit  is  made  by  the  entire  action,  and  refuse  to  pay  any- 
plaintifl*,  he  must  prove  substantial  thing,  that  the  water  furnished  by  the 
compliance  with  the  contract,  not  only  company  was  not  good, 
with  reference  to  the  quantity  of  water  FUtered  Water — Specific  Performance, 
furnished,  but  the  quality  as' well,  be-  — In' Burlington  r.  Burlington  Water 
fore  he  can  recover  at  all.  See  also  Co.,  86  Iowa  266,  a  contract  between 
Adrian  Water  Works  r.  Adrian,  64  the  plaintiff  and  the  defendant  stipu- 
Mich.  584.  lated  that  all  the  water  admitted  into  the 

Effect  of  Resolution  of  Common  Council  company's  mains  should  be  properly 
as  Estoppel. — In  Galesburg  t-.  Gales-  filtered,  except  when  used  for  the  pur- 
burg  Water  Co.,  34  Fed.  Rep.  675  *,  af-  pose  of  extinguishing  fires.  Under  the 
/frwf</ in  Farmers  L.&  T.  Co.  f.  Gales-  contract,  the  defendant  held  an  exclu- 
Durg,  133  U.  S.  156,  it  was  held  that  a  sive  franchise,  had  established  its 
municipality  that  has  granted  a  party  works,  had  laid  its  pipes  in  the  streets 
the  privilege,  for  a  specified  time,  to  of  the  city  of  the  plaintiff,  and  private 
construct  waterworks  and  furnish  it  consumers  had,  at  considerable  expense, 
with  water  for  public  and  private  pur-  conducted  the  water  into  their  dwell- 
poses,  is  not  estopped,  by  a  resolution  ings  for  domestic  purposes.  Thecom- 
of  the  common  council  reciting  that  pany  having  failed  to  furnish  the  city 
the  waterworks  stood  the  test  required  with  filtered  water  according  to  the 
by  the  ordinance,  from  maintaining  an  terms  of  the  contract,  it  was  held  that 
action  to  rescind  the  contract,  the  equity  could  decree  the  specific  per- 
works  proving  inadequate  and  the  formance  of  the  contract,  as  an  action 
water  supplied  deficient,  both  in  quali-  for  damages  would  not  afford  adequate 
ty  and  quantity,  against  a  corporation,  relief,  and  a  degree  of  forfeiture  of  the 
to  whom   the  contract   had   been   as-  franchise  would  also  be    futile,   as    it 
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be  supplied,  not  only  to  the  municipality  for  public  purposes, 
but,  also,  to  private  consumers.^ 

It  has  been  held  that  the  word  **  pure,"  in  a  statute  requiring 
water  companies  to  supply  "  pure  water,"  should  be  construed  to 
mean  wholesome  or  ordinarily  pure,  and  not  pure  in  a  chemical 
or  abstract  sense.* 

A  stipulation  for  artesian  well  water  is  not  satisfied  by  supply- 
ing water  from  other  sources,  although  equally  good,  or  better.* 

7.  Liabilities— a.  For  Fire  Losses  Resulting  from  Inade- 
quate Water  Supply. — The  owner  of  property  which  is  de- 
stroyed  by  fire  may  not  maintain  an  action  for  damages,  for  its 
loss,  against  a  water  company,  on  the  ground  that  the  loss  was 
occasioned  by  the  failure  of  the  company  to  supply  water  as  re- 
quired by  the  terms  of  its  contract  with  the  city,  as  there  is  no 
privity  of  contract  between  the  parties  to  the  action.* 

would    involve   the    erection    of    new  kinson  t;.  Newcastle,  etc.,  Water  Works 

works.  Co.,  2  Exch.  Div.  441. 

1.  Win  field   v.  Winfield  Water  Co.,  In  Foster  v.  Lookout  Water  Co.,  3 
51  Kan.  70.     The   action  in   this  case  Lea  (Tenn.)  42,  the  plaintiff  sued  the 
was  brought  by  the  citj  to  have  can-  city  and  the  water  company   for  the 
celed  the    contract  between   the  city  loss  of  his  house  by  fire,  averring  in  his 
and  the  water  company.     It  was  not  declaration   that  the  company  owned 
shown  that  any  notice  or  demand  was  the    waterworks,  pipes,    etc.,  and  the 
ever  served  by  the  municipal  authori-  city  controlled  a  fire  department,  and 
ties,  on   the  defendant,  requiring  it  to  was  in  duty  bound  to  use  all  means  at 
so  perfect  its  system  as  to  be  able  to  command  to  put  out  fires;  that  by  con- 
alford  a    supply    of   well  settled  and  tract  with   the  city   the  company   en- 
wholesome  water,  as  provided  by  the  gaged  to  furnish  water  to  put  out  fires ; 
contract,  within  a  reasonable  time,  or  that  a  fire  occurred  near  the  plaintiff's 
informing  it  of  any  purpose  on  the  part  house  and  extended  to  and  consumed 
of  the  city  to  amend  the  contract.     It  it;  that  the  defendants  at  the  time  had 
J^»  held  that  before  a  court  of  equity  allowed  the  pipes  to  get  out  of  repair 
^  '  *   5*"cel  such   a  contract  after  the  and   become   full  of  mud  and  gravel, 
*^Ction  and  use,  for  a  long  time,  of  a  whereby  the  plaintiffs  house  was  de- 
*T8te^  of  waterworks,  it  must  appear  stroyed  by  fire.     It  was  held,  upon  de- 
thflt  ^he  defendant  has  been  fairly  noti-  murrer,  that  the  declaration  showed  no 
fied  ^^  ^^^  defects  in  the  system  and  the  cause  of  action  against  either  the  mu- 
^ctr^^^ds  of  the  city  for  the  improve-  nicipality  or  the  water  company, 
fljcr^t    thereof,  and   a  reasonable  time  In  Eaton  v,  Fairbury  Water  Works 
iTiust  bave  been  given  the  company   to  Co.,  37  Neb.  546,  the  ordinance  grant- 
comply     with    its  contract.      See   also  ing  a  franchise  to  supply  water  to  the 
jTj'^J^^kee  V.  Kankakee  Water  Co.,  38  city,  provided,  among  other  things,  that 
V  fV"Pp-  620;  Wilson  z'.  Charlotte,  no  *' the  grantee  shall  constantly,  day  and 
J    Jl^-   449.  night   (except  in  case  of  an   unavoid- 
o  •  Fz^'^^'  V-  Towanda  Water  Works  able  accident),  keep  all   fire    hydrants 
1    i**-  1888),  15  Atl.  Rep.  44P.  supplied  with  water  for  instant  service, 
/    "poster  V,  Joliet,  27  Fed.  Rep.  899.  and  shall  keep  them  in  good  order  and 
^^    ^avis   V.  Clinton    Water   Works  efficiency.'*     It  was  held  that  this  did 
^j  '*  -5^  Iowa  59;  Britton  v.  Green  Bay,  not  confer  upon  the  owner  of  property 
P ''  .  W'aler  Works  Co.,  81    Wis.  48;  destroyed   by    fire    a    right   of  action 
,..  *"'^  tf.  Carson  Water  Co.,    16   Nev.  against  the  company,  by  reason  of  its 
(Pa         ^^^    ^-    Kittanning    Water   Co.  failure  to  supply  water  as  stipulated,  al- 
P^  ^^^7)i  II  Atl.  Rep.  300;  Nickerson  though  thereby  the   loss   by  such  fire 
2'     ""j^geport  Hydraulic  Co.,  46  Conn,  would  have  been  obviated;  under  such 
^    ^o-wler   V,   Athens     City    Water  circumstances  the   company   was   not 
'"^^  Co.,  83  Ga.  219.     See  also  At-  liable  by  reason  of  assuming  the  func- 
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And  this  is  true,  even  though  a  special  fund  has  been  raised  by 
the  city  by  taxation  to  pay  for  a  sufficient  water  supply  for  use 
in  case  of  fire,  and  the  owner  has  contributed  thereto.  The  fact 
that  the  city  levies  and  collects  a  tax  to  be  paid  to  the  company 
creates  no  privity  of  interest  between  the  latter  and  the  tax- 
payer.* 

An  insurance  company  that  has  been  compelled  to  pay  a  fire 
loss  on  a  policy  issued  on  the  property  destroyed,  has  no  great- 
er rights  against  the  water  company  than  the  assured.*  Nor  has 
the  municipality  any  cause  of  action  in  such  cases.  The  right 
of  taxation  vested  in  it  does  not  create  an  interest  in  the  prop- 
erty, but  only  an  expectation  depending  upon  contingencies, 
which  is  altogether  too  remote  to  be  the  foundation  of  a  right  of 
action.* 

In  several  instances  it  has  been  held  that  the  statutes  authoriz- 
ing municipalities  to  contract  for  the  erection  and  operation  of 
waterworks  by  private  corporations,  conferred  no  power  upon  the 
municipality  to  contract  with  them  to  indemnify  citizens  and  tax- 
payers for  loss  by  fire,  sustained  by  reason  of  the  failure  to  supply 

tions  which  might  properly  belong  to  isfactory."     And  in  Fitch  v.  Seymour 

the   municipality,  for  the  reason  that  Water  Co.  (Ind.  1894),   37  N.  E.  Rep. 

under  the  facts  stated  the  municipality  982,  Howard,  J.,  for  the  court,  said,  in 

in    performing    the     same    functions  referring  to  the  same  decision:  **  While 

would  not  be  liable.  the  opinion  of  the  court  is  a  very  well- 

A  similar  conclusion  upon  a  similar  considered  one,  yet  we  do  not  feel  that 

state  of  facts  was  arrived  at  in  Fitch  v.  its  reasonings  are  sufficient  to  overcome 

Seymour  Water  Co.  (Ind.  1894),  37  N.  the  strong  current  of  reason  and  author- 

E.  Rep.  982.  ity  in  favor  of  the  view  which  we  have 

In  Paducah  Lumber  Co.  v.  Paducah  taken." 
Water  Supply  Co.,  89  Ky.  340,  a  con-  1.  Becker    v,   Keokuk   Waterworks, 
trary  view  was  taken  of  the  liabilit}'  of  79  Iowa  419;  Mott  i\  Cherryvale  Wa- 
water  companies.    There  it  was  held  ter,  etc.,  Co.,  48  Kan.  12;  Howsmon  v. 
that  where  a  water  company  has  con-  Trenton  Water  Co.,  119  Mo.  304. 
tracted  with   a  city   to  furnish,  at  all  S.  Phoenix  Ins.  Co.  v.  Trenton  Wa- 
times,  a  supply  of  water  sufficient  for  ter  Co.,  42  Mo.  App.  119. 
the  protection  of   the  inhabitants  and  8.  Theabovewas  held  where  the  own- 
property  of  the  city  against  fire,  the  er  of  the  property  destroyed,  upon  an 
company  must  answer  in  damages  for  assignment  of  the  supposed  demand  and 
loss  by  nre  resulting  from  its  failure  or  right  of  action  of  the  city,  sought  to  re- 
refusal  to  perform  its  contract.     In  an  cover  damages  upon  the  ground  that 
action  to  recover  for  such  loss,  the  in-  the  municipality  had  such  an  interest 
quiry  is  whether,  considering  the  pur-  in  the  property  as  to  give  it  a  right  of 
pose,  character,  and   capacity   of  the  action.     Ferris  v.  Carson   Water  Co., 
waterworks,  and  all  the  attending  cir-  16  Nev.'45. 

cumstances  and  agencies,  the  fire  which  In  Montgomery  v,  Montgomery  Wa- 

destroyed  the  plaintiff's  property  could  ter  Works  Co.,  79  Ala.  233,  it  was  held, 

and  would  have  been  prevented  or  ex-  in  a  suit  against  a  municipality  by  a 

tinffuished  before  doing  damage,  if  the  water  company  for  water  furnished  at 

defendant  had  performed  its  contract,  an  agreed    price,   that  the  defendant 

Referring  to  this  decision,  the  court,  in  could  not  set  off  or  recoup  damages  sus- 

Howsmon  v,  Trenton  Water  Co.,  1 19  tained  by  private  persons,  citizens,  and 

Mo.  315,  said  :  "Authority  for  this  prop-  property  owners,  on  account  of  proper- 

osition  is   not  therein  cited,  and   the  ty  destroyed  by  fires,  by  reason  of  the 

reasoning  upon  which   the  position  is  insufficiency  of  the  water  supplied  by 

rested  does  not  seem  to  us  entirely  sat-  the  plaintiff  to  extinguish  fires. 
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water  as  provided  in  the  contract,  so  as  to  enable  a  citizen  to 
maintain  an  action  therefor  in  his  own  name.^ 

Where  the  plaintiff  had  a  contract  with  a  water  company  for  a 
supply  of  water  for  use  about  his  brewery,  and  the  property  was 
destroyed  by  fire,  due,  as  the  plaintiff  claimed,  to  a  deficiency  of 
water,  it  was  held  that  the  company  was  not  liable  for  the  loss,  as 
under  the  contract  it  owed  him  no  duty  in  the  case  of  fires.^ 

*.  For  Death  Resulting  from  Impure  Water. — A  water 
company  is  not  liable  for  death  resulting  from  contaminated  wa- 
ter supplied  to  its  patrons,  in  the  absence  of  negligence  on  its 
part.' 

8.  Taxation. — The  subject  of  taxation  of  water  companies  has 
been  treated  elsewhere  in  this  work.* 

9.  Mechanios'  lieni — (See  also  Mechanics*  Liens,  vol.  15,  p.  1). 
— In  some  of  the  states,  on  account  of  the  quasi  public  charac- 
ter of  the  enterprise  and  its  intimate  connection  with  the  public 
convei\ience  and  welfare,  the  property  of  water  companies  neces- 
sary for  carrying  on  their  operations,  is  held  to  be  exempt  from 
the    general    lien    laws.*      In    other   states,   a    contrary    policy 

1.  Becker  7'.  Keokuk  Waterworks,  to  presumption  ofliability  to  taxation); 
79  Icwa  419  ;  Howsmon  v.  Trenton  p.  104  (as  to  the  character  of  the  prop- 
Water  Co.,  119  Mo.  304.  ertj  of  water  companies  for  purposes 

In  Mott  V.  Cherrrvalc  Water,  etc.,  of  taxation);  p.  156  (as  to  the  power  of 
Co.,  48  Kan.  12,  by  the  terms  of  the  the  legislature  to  grant  exemptions) ; 
city  ordinance,  which  the  water  com-  p.  606  (as  to  the  power  of  municipal - 
paiiy  accepted,  the  company  agreed  ities  to  grant  exemptions) ;  pp.  157  and 
**  that  it  will  pay  all  damages  that  may  i6a  (as  to  the  construction  of  exemp- 
accrue  to  anj*  citizen  of  the  city,  by  tion  statutes  and  ordinances).  See  also 
reason  of  a  failure  on  the  part  of  the  Taxation  (Corporate),  vol.  25,  p. 
company  to  supply  a  sufficient  amount  624;  Corporations,  vol.  4,  p.  372a. 
of  water,  or  a  failure  to  supply  the  same  5.  Foster  t».  Fowler,  60  Pa.  St.  27 ; 
at  the  proper  time,  or  by  reason  of  any  Guest  v.  Merion  Water  Co.,  142  Pa.  St. 
negligence  of  the  water  company."  It  6x0.  In  the  latter  case  it  was  further 
was  held  that  this  did  not  create  such  held  that  the  rule  in  Pennsylx>ania  was 
privity  of  contract  between  a  citizen  or  not  affected  by  the  provisions  of  sec- 
resident  and  the  water  company  as  tion  i,  Act  of  April  7th,  1870,  Pam- 
would  entitle  him  to  maintain  an  action  phlet  Laws  58,  of  that  state,  authorizing 
against  it  for  injury  or  destruction  of  the  personal,  mixed,  or  real  property, 
his  property  by  nre,  caused  by  the  franchise  and  rights  of  any  corporation 
failure  of  the  company  to  fulfill  its  con-  to  be  sold  on  a  fieri  facias^  such  pro- 
tract, cess  being  in  lieu  of,  and  on  the  footing 

S.  Beck    r.    Kittanning    Water   Co.  of,  a  sequestration  for  the  benefit  of  all 

(Pa.  1887),  II  Atl.  Rep.  300.  the  corporate  creditors.    McNeil  Pipe, 

8.  Buckingham  r.  Plymouth   Water  etc.,  Co.  v,  Bullock,  38  Fed.  Rep.  565 

Co.,  142  Pa.  St.  321.     And  here  it  was  {construing  i}[i^  Alahicirna  %\a\xiX^), 

held  further,  that  an  offer  to  show  that  A  water  company  incorporated  under 

prior  to  the  sickness  of  the  plaintiff  *s  i  Revised  Statutes  of /»</iai!iA  (1876),  p. 

children  there  were  cases  of  tj'phoid  329,  is  not  a  manufacturing  company 

fever  near  the  banks  of  small  streams  under  x  Revised  Statutes  (1876),  p.  619, 

flowing  into    a    river    some    distance  of  that  state,  and  its  buildings,  etc.,  are 

above  the  point  from  which  the  com-  not  subject  to  the  enforcement  of  a  me- 

pany  drew  a  part  of  its  water  supply,  chanic's  lien  for  materials  furnished  in 

did  not  tend  to  establish  negligence  on  constructing  its  pipes,  mains,  etc.  Ken- 

the  part  of  the  defendant.  tucky  Lead,  etc.,  Co.  v.  New  Albany 

4.  Sec  Taxation,  vol.  25,  p.  157  (as  Water  Works,  62  Ind.  63. 
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prevails,  and  the  lien  laws  are  held  to  comprehend  water  com- 
panies.^ 

10.  Forfeiture  of  Franchiies.  —  As  in  the  case  of  other  corporap 
tions,  the  rights  and  privileges  conferred  upon  water  companies 
are  dependent  upon  their  continued  compliance  with  the  duties 
and  obligations  imposed,  and  are  subject  to  forfeiture  for  nonuser 
or  misuser.* 

The  principles  governing  the  subject  of  forfeiture  of  corporate 
franchises,^  as  well  as  the  modes  of  enforcing  the  same,  have  been 
fully  treated  in  other  parts  of  this  work.* 

WATER  MASK. — The  term  "  water  mark  "  means  the  place 
where  the  water  ordinarily  flows  to  at  high  or  low  tide.* 

1.  National  Foundry,  etc.,  Works  r.        4.  See  Corporations    (Private), 

Oconto  Water  Co.,  52  Fed.  Rep.  43(c<?«-  vol.  4,  pp.  291,  302 ;  Forfeiture,  vol. 

struing  the   Wisconsin  statute);  Mc-  8,  p.  445;  Information  (Criminal), 

Neal  Pipe,  etc.,  Co.  v.  Howland,  11 1  N.  vol.  10,  p.  709 «/  seq.;  QjJO  Warranto, 

Car.  615.  vol.  19,  p.  660;  Scire  Facias,  ▼ol.  21, 

S.  See  Farmers  L.  &  T.  Co.  r.  Gales-  p.  879,  et  seq. 
burg,  133  U.  S.  156,  affirming  Gales-  5.  Gerrish  t'.  Union  Wharf  Co.,  26 
burg  V.  Galesburg  Water  Works  Co..  34  Me.  395 ;  46  Am.  Dec.  ^68.  In  this  case 
Fed.  Rep.  675;  Winfield  v,  Winfield  the  court,  by  Shepley,  J.,  said:  "The 
Water  Co.,  51  Kan.  70;  Foster  v.  counsel  for  the  plaintins  further  contend 
Joliet,  27  Fed.  Rep.  899.  In  this  last  that  the  jurv  were  erroneously  instruct- 
case,  it  was  held  that  a  contract  by  ed,  if  they  *  should  find  the  part  of  the^ 
which  A  agreed  with  a  city  to  construct  wharf,  where  the  plaintiffs'  western  line' 
and  operate  waterworks,  and  which  struck  it,  to  be  below  the  ordinary  line 
contained  the  provision  that  '*  in  case  of  low  water,  they  should  find  their  ver- 
of  failure  of  the  party  of  the  first  part  diet  for  the  defendants.*  These  instruc- 
to  construct  or  maintain  said  water-  tions  in  effect  declared,  that  the  plain- 
works  as  herein  agreed,  the  rights  and  tiffs'  title  to  the  flats  extended  by  the  or- 
franchises  hereby  granted  to  him  shall  dinance  only  to  the  ordinary  low  water 
cease  and  determine,''  was  not  rescinded  mark,  and  not  to  the  place  to  which  the 
by  ex  parte  action  of  the  city  ;  for  ex-  tide  ebbed,  when  from  natural  causes 
ample,  by  a  resolution  of  the  common  it  ebbed  the  lowest.  The  ordinance 
council,  without  judicial  proceedings,  declares  that  the  proprietors  of  lands 
And,  further,  that  where  A  and  his  as-  *  shall  have  propriety  to  the  low  water 
signees  erected  and  put  into  operation  mark.'  It  evidently  contemplates  and 
waterworks,  not  complying  with  the  refers  to  a  mark  which  could  be  readily 
contract,  and  the  non- performance  of  ascertained  and  established ;  and  that 
the  contract  was  due  largely  to  the  to  which  the  tide  on  its  ebb  usually 
acts  of  both  parties,  and  in  part  to  flows  out,  would  be  of  that  description, 
unsuccessful  experiments  authorized  That  place,  to  which  the  tide  might  ebb 
by  the  city,  under  the  forfeiture  clause  under  an  extraordinarj'  combination  of 
above  stated,  A  and  his  assignees  were  influences  and  of  favoring  winds,  a  few 
entitled,  before  being  liable  to  a  for-  times  during  one  generation,  could  not 
feiture  of  their  rights,  to  a  reasonable  form  such  a  known  boundary  as  would 
time  in  which  to  perform  the  contract ;  enable  the  owner  of  flats  to  ascertain 
and  that  an  injunction  would  lie  to  re-  satisfactorily  the  extent,  to  which  he 
strain  the  city  from  interfering  with  the  could  build  upon  them.  Much  less 
pipes  laid,  or  to  be  laid,  during  the  ex-  would  other  persons,  employed  in  the 
tension  of  time  granted  them.  business  of  commerce  and  navigation, 

8.  See  Corporations    (Private),  be  able  to  ascertain,  with  ease  and  accu- 

vol.  4,  p.  184;  Forfeiture,   vol.  8,   p.  rac}*,  whether  they  were  encroaching 

443;  Franchises,  vol.8,  p.   584;   In-  upon  private  rights  or  not,  by  sinking 

formation    (Criminal),  vol.  10,  p.  a    pier    or    placing    a  monument.     It 

702  ;  Quo  Warranto,  vol.  19,  p.  660;  would  seem  to  be  reasonable  that  high 

Ultra  Vires,  vol.  27,  p.  413.  and  low  water  marks  should  be   ascer- 
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tained  by  the  same  rule.    The  place  to  have  been  aggrieved  by  them  ;   for  the 
which  tides  ordinarily  flow  at  high  wa-  jury  found  that  the  defendants  did  not 
ter,  becomes  thereby  a  well  defined  line  occupy  the  flats  *which  were  above  low 
or  mark,  which  at  all  times  can  be  as-  water  mark,  when   the  tide  ebbs  the 
certained    without    diflSculty.     If    the  lowest  by  natural  causes.'  *' 
title  of  the  owner  of  the  adjoining  land  Blgh.  Water  Hark. — The  conveyance 
were  to  be  regarded  as  extending,  with-  of  a  mill  and  mill  privilege,  **  the  high- 
out  the  aid  of  the  ordinance,  to  the  place  water  mark  of  the  dam  or  pond  "  being 
to  which  the  lowest  neap  tides  flowed,  designated,  "  with  the  right  of  flowing'* 
there  would  be  found  no  certain  mark  the  grantor's  ^  meadows  above,"  does 
or  boundary  by  which  its  extent  could  not  convey  the  right  to  raise  the  dam 
be   determined.    The  result  would  be  to  the  designated  mark ;  and  the  dam 
the  same,  if  his  title  were  to  be  limited  must  be  so  maintained  that  the  water 
to  the  place  to  which  the  highest  spring  will  not  rise  above  the  mark  in  an  ordi- 
tides  might  be  found  to  flow.     It  is  still  nary  state  of  the  stream,  though  that 
necessary  to  ascertain  his  boundary  at  state  is  a  swollen  one,  caused  by  the 
high  water  mark,  in  all   those  places  letting  down  of  water  from  a  reservoir 
where  the  tide  ebbs  and  flows  more  than  above ;    but  the  conveyance  does   not 
one  hundred  rods,  for  the  purpose  of  as-  abridge  the  grantee's  right  under  Mas- 
certaining  the  extent  of  his  title  toward  sackusetis  Gen.  Stat.,  ch.  149,  to  raise  the 
low  watermark.    Itisonly  by  consider-  dam,  and  the  grantor's  remedy  in  such 
ingthe  ordinance  as  having  reference  to  case  is  under   the  statute,  and  not  at 
the  ordinary  high  and  low  water  marks,  common    law.     Brady  r.    Blackinton, 
that  a  line  of  boundary  at  low  water  113  Mass.  245.     In  this  case,  the  court, 
mark  becomes  known,  which  can  be  sat-  by  Morton ,  J.,  said :  "  The  *  high  waier 
isfactorily  proved,  and   which,  having  mark  '  means  the  highest  point  to  which 
been  once  ascertained,  will  remain  per-  the  dam   will   raise   the  water  in   the 
manently    established.      Sir    Matthew  ordinary  state  of  the  stream.     Wink- 
Hale,  in  his  treatise  de  yure  Maris^  ch.  ley   v,  Salisbury   Mfg.    Co.,  14   Gray 
4,  says :  *The  shore  is  that  ground  that  (Mass.)  443." 

is  between  the  ordinary  high  and  low  In  Howard  v.  Ingersoll,  13  How.  (U. 
water  mark.'     He  remarks  also:    'It  is  S.)  423,  the  court,  by  Nelson,  J.,  said  : 
certain  that,  that  which  the  sea  over-  "  The  term  high  water,  when  applied 
flows,  either  at  high  spring  tides  or  at  ex-  to  the  sea,  or  to  a  river  where  the  tide 
traordinary  low  tides,  comes  not  as  to  ebbs  and  flows,  has  a  definite  meaning, 
this  purpose,  under  the  denomination  of  The  line  is  marked  by  the  periodical 
/iV/irjA/ar/j  and  consequently  theking's  flow  of  the  tide,  excluding  the  advance 
title  is  not  of  that  large  extent,  but  only  of  waters  above  this  line,  in  the  one  case 
to  land  that  is  usually    overflowed  at  by  winds  and  storms,  and  in  the  other 
ordinary  tides.'    This  treatise  has  been  by  freshets  or  floods.    But  in  respect  to 
received  by  judicial  tribunals  and  by  dis-  freshwater  rivers,  the  term  is  altogether 
tinguished  jurists,  both  during  the  ear-  indefinite,  and  the  line  marked  uncer- 
lier  and  later  days  of  law,  with  unqual-  tain.     It  has   no  fixed  meaning  in  the 
ified  approbation    and   commendation,  sense  of  high-water  mark  when  applied 
Vide  the  note  to  the  case  of  E%  p,  Jen-  to  a  river  where  the  tide  ebbs  and  flows, 
nings,  6  Cow.  (N.  Y.)  536.    The  rule  as  and   should    never    be   adopted    as  a 
therein  stated,  appears  to  have  been  re-  boundary   in   the    case    of    freshwater 
ceived  with  approbation  in  the  cases  of  rivers,  by  intendment  or  construction, 
Storerf.Freeman,6  Mass.  43  c;,  and  Com.  whether  between   states  or  individuals. 
V.  Charlestown,  i    Pick.  (Mass.)   180;  It  may  mean   any  stage  of  the  water 
II  Am.  Dec.  161.    In  the  case  of  Spar-  above  its  ordinary  height,  and  the  line 
hawk   V.  Bullard,  i   Met.  (Mass.;   95,  will  fluctuate  with  every  varying  freshet 
low  water  mark  was  considered  to  be  or  flood  that  may  happen." 
at  that  place  to  which  the  tide  ebbed,  High-water    mark,    as   the   line   be- 
when  from  natural  causes  it  ebbed  the  tween  the  riparian  proprietor  and  the 
lowest.     No  authority  is  there  cited,  or  public,  is  coordinate  with    the   limit   of 
reason    stated,  for   this    difference   of  the  river  bed,  and  that  only  is  to  be  re- 
opinion.     The  former  conclusions  ap-  garded  as  river  bed   which  the  river 
pear  to  be   more  in   accordance  with  occupies  long  enough  to  wrest  it  from 
reason  and  authority.    The  instructions  vegetation,  so  as  to  destroy  its  value 
on  this  point  must  be  regarded  as  cor-  for  agricultural  purposes.      Houghton 
rect ;  but  if  they  could  be  otherwise  re-  r.    Chicago,    etc.,    R.    Co.,    47    Iowa 
garded,  the  plaintiffs  do  not  appear  to  370.  The  court,  in  this  case,  said:  **The 
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court  instructed  the  jury  in  these  words  ;  case  the  court,  by  Agnew,  J.,  said :  "The 
*  The    Mississippi     river     periodically  deed  is  not  before  us,  but  it  seems  the 
rises    and    falls,    and    these    rises,    as  title  of  the   plaintiff  extended  to   low 
shown  by  the  undisputed  evidence,   oc-  water  mark,  and  on  this   ground  he 
cur  usually  in   June,   September,   and  claimed  the  ownership  of  the  locus  in 
sometimes   October.     These  rises  are  quo  of  the  alleged  trespass.    The  de- 
characterized  as  high  water,  and  you  fendant  alleged  it  to  be  an  island  sur- 
are '  instructed  that  the  highest  point  to  rounded  bv  water,  except  at  very  low 
which    the    river    ordinarily   rises    at  stages.    Tfie  court  held  that  low  water, 
these  times  of  high  water  is  high-water-  as  contradistinguished  from  high  water, 
mark.*     The  giving  of  this  instruction  does   not   mean  the  lowest  water  the 
is  assigned  as  error.     It  is  insisted  that  stream  may  exhibit  under  special  and 
it  does  not  contain  the  true  definition  of  extraordinary  circumstances ;  and  that 
high -water  mark,  within   the  meaning  the  locus    in  quo  is   an   island   if  the 
of  the  law  which  makes  that  line  the  water  of  the  river  flows  around  it  at  its 
boundary  between  the  property   which  ordinary  stage,  unaffected  by  floods  or 
belongs  to  the  riparian   proprietor  and  drought.  This  is  assigned  for  error,  and 
that  which  belongs  to  the  public.     No  it  brings  up  for  decision  what  is  meant 
definition  of  high  water  mark  has,  we  by  low  water  mark   as  a   terminus  or 
think,  ever  been  given  by   this  court,  boundary.    I  have  found  no  case  d^fin- 
In   Musser  v.   Hershey,  42  Iowa  361,  ing  low  water  mark,  though  many  re- 
Day,  J.,  said:     *It  is  the  settled   doc-  fer  to  it  as  fixing  boundary  of  the  title 
trine  of  this  court  that  a  riparian  pro-  on  navigable  streams.     Its  definition, 
prietor  upon  a  navigable  stream  owns  however,  seems  to  grow  out  of  the  prin- 
only  to  high  water  mark,  that  is,  only  ciples   recognized  as  establishing   the 
to  the  edge  of  the  bank.'    This  is   un-  character  of    these   streams,   and   the 
doubtedly  correct,  and   there  only  re-  rights  of  riparian  owners.    The  ques- 
mains  to  be  determined  what,  precisely,  tion  is  one  to  be  decided  by  the  law  of 
is  the  bank.    The  ordinary  idea   of  a  this  state,  and  not  by  that   of  Great 
river  bank  is  that  portion  of  the  earth  Britain^  or  even   some  of  the   sister 
which  confines  the  water  in  its  chan-  states.      At    the    common    law  those 
nel.    It  adjoins  the  bed  of  the   river,  streams  only  are  considered  navigable 
and  belongs  to  the  riparian  proprietor,  in  which  the  tide  ebbs  and  flows.  High 
The  bed,  if  the  stream  is  navigable,  be-  or  low  water  mark  was,  therefore,  easi- 
longs  to  the  public.     While  the  banks  ly  determined,  the  ocean  maintaining  a 
are  supposed   to  confine  the  water  in  common   level,  and  the  ordinary  flow 
its    channel,   they    are    sometimes    in  and  ebb  of  tide  being  regular  in  their 
freshets  overflowed.     But  they  are  not  extent,  and  marking  the  limits  of  high 
the  less  defined  because  they  are  some-  and  low  water  with  great  uniformity, 
times  overflowed.     In  determining  the  But   in  this  state  its   large   navigable 
boundary  line  between  the  bank  and  streams  rise  and  flow  hundreds  of  miles 
bed  of  a  stream,  freshets  are  not   ac-  above  tide,  and  are  affected  by  floods 
counted.     Upon   this   point  there  has  and  droughts  to  extremes  that  surprise 
been    an   express     adjudication.      In  the  unaccustomed  eye,  sometimes  fill- 
Howard  V.  Ingersoll,  13  How.  (U.  S.)  ing  the  valleys  far  beyond  the  banks  of 
381,  a  question  arose  as   to  where  the  the   stream,   and-  at  others  shrinking 
boundary  line  was   between   Alabama  within   the  pebbly   bed    until    a   thin 
and  Georgia.    It  had  been  established  thread  only  marks  the  flow.   The  com- 
upon  the  western  bank  of  the  Chatta-  mon  law  being  inapplicable  to  the  cir- 
hoochee  river,  but  the  parties  were  not  cumstances,   has,  therefore,   not    been 
agreed     as    to   what    constituted    the  adopted.     For   this  reason  neither  the 
bank.     It  was  held  that   Georgia  did  control  of  the  waters  of  navigable  riv- 
not  include  land  on  the  Alabama  side  ers,  nor  of  the  soil  beneath,  has  been 
of  the  river  which  was  covered  with  parted   with    by   the  commonwealth ; 
water  only  in  time   of  freshets.    The  and   the  far-seeing  wisdom  of  our  an- 
correctness  of  the  decision  is  entirely  cestors  has  been,  in  this  respect,  amply 
obvious."  vindicated   by  the   results.    This   was 
Low  Water  Mark. — The  definition  of  soon  perceived  when  the  state  began  to 
**  low  water  mark  "  in  Pennsylvania\%  improve  the  navigation  of  her  rivers  by 
to  be  decided  by  the  law  of  that  state,  artificial  means.     Had  it  been   other- 
and  not  by  that' of  Great  Britain  or  of  wise,  many  noble  works  designed  to  en- 
the  sister  states.   Stover  v.  Jack,  60  Pa.  rich  and  benefit  her  citizens  must  have 
St.   339;  100  Am.    Dec.   566.     In   this  failed    in   an  encounter   with   private 
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WAYBILL — (See  also  Bill  of  Lading,  vol.  2,  p.  223 ;  Car- 
riers OF  Goods,  vol.  2,  p.  770 ;  Carriers  of  Passengers,  vol. 
2,  p.  738;  Express  Companies,  vol.  7,  p.  539;  Freight,  vol.  8. 
p.  900 ;  Railroads,  vol.  19,  p.  775). — A  waybill  is  a  list  of  the 
names  of  passengers  who  are  carried  in  a  public  conveyance,  or 
the  description  of  goods  sent  with  a  common  carrier  by  land.^ 
When  the  goods  are  transported  by  water  route,  such  list  is  usu- 
ally called  a  bill  of  lading.^ 

interests.  The  importance  of  the  rights  these  considerations  show  that  to  adopt 
thus  reserved  will  be  seen  in  the  follow-  any  other  rule  than  ordinary  low  water 
ing    casesr— others    might    be    added :  mark,   unaffected  by  drought,   as   the 
Shrunk  v.  SchujlkiU  Nav.Co.,  14  S.  &  limit  of  title,  would  carry  the  rights  of 
R.  (Pa.)  79;  Com.  V.  Fisher,  i  P.  &  W.  riparian  owners  far  beyond  boundaries 
(Pa.)  463;  Zimmerman  v.  Union  Ca-  consistent  with  the  interests  and  poll- 
nal  Co.,  I  W.  &  S.  (Pa.)  346;  McKeen  cy  of  the  state,  and  would  confer  title 
V.  Delaware  Div.  Canal  Co.,  49  Pa.  St.  where  heretofore  none  has  been  sup- 
424.     Owing  to  this  right  of  control  and  posed  to  exist.  No  one  has  ever  thought 
title  to  the  soil  itself  it  has  always  been  that  an  island  cut  off  from  the  mainland 
held  that   the  grants  of  the  state,  of  by  the  stream  in  ordinary  stages  of  low 
lands  bordering  on  navigable  streams,  water  could  be  added  to  the  land  of  an 
even  when  calling  for  the  river  as  a  adjacent  proprietor,  merely  because  in 
boundary,  do  not  extend  beyond  low  the  very  dry  season  of  the  year  the 
water   mark.    Hart  v.  Hill,    i    Whart.  stream  had  almost  disappeared,  and  no 
(Pa.)  137;  Ball  V.  Slack,  2  Whart.  (Pa.)  water  flowed  over  the  intervening  dry 
508;  30  Am.  Dec.  278;  Lehigh  Valley  and  sandy,  or  pebbly  bed.   The  doctrine 
R.  Co.  V,  Trone,  28  Pa.  St  206 ;  Jones  that  low  water  mark  is  the  extremest 
r.  Janney,  8  W.  &  S.  (Pa.)  436;  13  Am.  verge  to  which  a  long  drought  may  re- 
Dec.  309.     And  even  to  this  extent  the  duce   the  stream   would   lead   to  such 
grant  of  title  is  not  absolute,  except  to  results.     Ordinary  high  water  and  or- 
high  water  mark.    As  to  the  interven-  dinary  low  water  each  has  its  reason- 
ing space  between  high  and  low  water  ably  well  defined  marks,  so  nearly  cer- 
mark,  the  title  of  the  private  owner  is  tain  that  there  is  not  much  difficulty  in 
qualified.     The  right  of  passage  over  it  ascertaining  it.     The  ordinary  rise  and 
in  high  water  remains  in  the   public,  fall  of  the  stream  usually  finds  nearly 
The  state  may  use  it  for  purposes  con-  the  same  limits.     But  to  bound  title  by 
nected  with  the  navigation  of  the  stream  a  mark  which  is  set  by  an   extraordi- 
without  compensation,  and  may  protect  nary    flood,   or    an   extreme  drought, 
it  also  from  an  unauthorized  use  of  it  would  do  injustice  and  contravene  the 
even  by  the  owner  of  the  land  to  low  common  understanding  of  the  people, 
water    mark.     Shrunk    r.    Schuylkill  We  are  of  opinion,  therefore,  that  the 
Nav.  Co.,  14  S.  &  R.  (Pa.)- 70;  Com.  plaintiff's  title  was  bounded  by  ordinary 
r.  Fisher,  i   P.  &  W.  (Pa.)  462;  Zim-  low  water  mark,  where  that  was  prop- 
merman  T'.  Union  Canal  Co.,  i  W.  &  erly  submitted  to  the  jury." 
S.  (Pa.)  346,  ubi  supra;  Bailey  r.  Mil-  1.  Century  Diet, 
tenberger,  31  Pa.  St  43 ;  Flanagan  v,  2.  Webster's  Diet. 
Philadelphia,  42  Pa.  St.  219.     Another  Waybill  as  Bvideiica. — In  Coupland 
consequence  of  the  Pennsylvania  doc-  v.   Housatonic  R.  Co.,  61  Conn.  531, 
trine  as  to  navigable  streams  is  that  the  the  plaintiff  shipped  a  mare  and  colt 
islands  in  them  belong  to  the  state,  and  over  the  defendant's  line  from  B.  to  D. 
have  always  been  considered  as  except-  During   the    course  of  transportation 
ed  from  the  general  laws  for  the  sale  the  plaintiff's  agent  informed  the  con- 
and  settlement  of  the  vacant  lands  of  ductor    that  the  mare  was    becoming 
the    commonwealth.     They    have  al-  frightened  and  in  danger  of  being  killed 
wavs  been  granted  under  laws  of  spe-  by    further    transportation,     and    re- 
ciai  application  to  islands.     It  is  also  a  quested  hint  to  have  the  car  set  on  a 
well-known  fact  that  in  the  seasons  of  side  track  at  the  next  stopping  place. 
extreme  low  water  many  of  the  islands  The  defendant  offered  in    evidence  a 
of  the  principal  rivers  are  not  entirely  waybill,  in  the  ordinary  form,describ- 
surrounded   with   water,  but  may   be  ing  the  property  carried,  its  destina- 
reached  from  the  shore  dry-shod.     All  tion  and  value,  the  names  of  the  shipper 
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WAT-OOIHO  CEOPB—(See  also  Crops,  vol.  4,  p.  887 ;  Land- 
lord AND  Tenant,  vol,  12,  p.  658). — A  phrase  formed  by  elision 
from  ''away-going  crop,"  and  meaning  such  crops  as  the  tenant 
has  the  right  to  cut  and  carry  away  with  him,  after  the  end  of  his 
term.* 

WAYS. — (See  also  the  following  titles — each  title  indicates  the 

and  consignee,  and  the  rate  of  charge.  **N.  R.  R.  Co.,"  and  dated  *'Ogdens- 
It  was  for  the  convenience  of  the  com-  burgh  Depot,**  but  not  signed  by  anj 
panv  only,  and  had  not  been  brought  one,  reciting  that  the  said  company 
to  the  plaintiff's  knowledge.  This  was  had  received  the  flour  and  promising 
held  to  be  admissible  as  containing  to  deliver  it  to  the  consignees,  subject 
matter  to  be  considered  by  the  con-  to  the  charges  as  specified  ;  and,  at  the 
ductor  in  determining  whether  to  in-  same  time,  sent  a  duplicated  waybill 
terrupt  the  transportation  as  request-  to  the  N.  R.  R.  Co.,  which  was  entered 
ed.  as  it  showed  the  value  of  the  by  that  company  in  its  books.  The  N. 
freight,  and  how  much  further  it  was  T.  Company  also  drew  upon  the  con- 
to  be  carried,  and  was,  so  far  as  signees  for  freight  to  Ogdensburgh, 
appeared,  his  only  source  of  informa-  after  which  communications  were  had 
tion  concerning  the  property.  between  the  agents  of  the   N.    R.    R. 

A  carrier,  who  acts  as  the  forward-  Co.  and  the  consignees,  without  refer- 
ing  agent  of  the  owner  of  goods  in  ence  being  had  to  the  N.  T.  Co.  After 
giving  directions  by  waybills  or  other-  this  the  flour  was  destroyed  by  fire, 
wise  to  the  successive  lines  of  trans-  and  the  defendants,  who  were  trustees 
portation  over  which  they  are  to  be  of  the  railroad  company,  did  not  deny 
carried  beyond  the  termination  of  his  the  receipt  of  the  flour  until  after  the 
own  route,  is  responsible,  as  such  for-  suit  had  been  brought.  It  was  held: 
warding  agent,  only  for  the  want  of  i.  That  if  the  waybills  were  sent  to 
reasonable  care  and  diligence.  North-  the  consignees  with  the  knowledge  of 
ern  R.  Co.  v.  Fitch  burg  R.  Co.,  6  the  defendants  and  with  the  intention 
Allen  (Mass.)  254.  In  this  case  a  way-  on  their  part  that  they  should  be  re- 
bill  of  iron  rails,  to  be  transported  over  ceived  and  acted  upon  by  the  plaintiffs, 
several  successive  lines  of  railroad,  was  as  the  representations  and  undertakings 
made  out  by  the  agents  of  the  first  line  of  the  defendants,  and  they  were  so  re- 
in this  form  :  "  Waybill  of  merchan-  ceived  and  acted  upon  by  the  plaintiffs, 
dise  transported  by  the  F.  R.  R.  from  who  were  induced  thereby  to  make 
C.  to  B.  November  37, 1853.  (Consign-  the  claim  and  bring  the  suit,  the  de- 
ees)  Odgensburg  R.  R.  (Description  fendants  would  be  estopped  to  deny 
of  article)  Rails  part  lot."  This  was  that  they  had  so  received  the  flour,  a. 
held  to  be  suflicient  to  show  to  the  in-  That  upon  this  evidence  it  was  com- 
termediate  carriers  that  the  rails  were  petent  for  the  jury  to  find  all  the  facts 
to  be  carried  and  delivered  to  the  necessary  to  constitute  such  estoppel.  3. 
Ogdensburgh  Railroad  at  B.,  and  to  That  while  the  flour  was  held  at  Og- 
exonerate  the  first  carrier  from  liabil-  densburgh,  awaiting  the  means  to  fer- 
ity, although  the  rails  were  detained  ward  it,  the  defendants  held  it  as  com- 
and  used  by  one  of  the  intermediate  mon  carriers  and  not  as  warehousemen, 
companies  which  at  the  same  time  was  See  Livingston  v.  New  York  Cent., 
receiving  other  similar  rails  over  the  etc.,  R.  Co.,  76  N.  Y.  631,  where,  upon 
same  route  for  its  own  use.  the  facts  in  the  case,  the  sending  of 

In  Barter  p.  Wheeler,  49  N.  H.  9,  waybills  from  one  railway  company  lo 

flour  was  brought  to  Ogdensburgh  by  another  was  held  to  raise  a  question 

the  N.  T.  Company,  consigned  to  the  for  the  jury  as  to  whether  the  second 

plaintiffs  at  Concord,  and  to  go  over  carrier  had  become  charged  with   the 

the  road  of  the  N.  R.  R.  Co.,  and  was  duty  of  a  common  carrier  in  relation  to 

deposited    in    a  storehouse  under  the  the   goods  described  in    the  waybills, 

control  of  the  N.  T.  Company,  and,  and  the  responsibility  of  taking  charge 

according  to  the  course  of  business  for  of  the  goods  and  of  seeing  that  they 

six  or  seven  years,  a  clerk  of  that  com-  were  forwarded,  and  whether  there  had 

pany  forwarded  to  the  plaintifls  a  way-  been  unreasonable  delay  in  the  matter, 

bill' marked  "duplicate"  and  headed  1.  Abbott's  L.  Diet. 
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standpoint  from  which  the  subject  of  Ways  is  treated  therein : 

Abandonment,  vol.  i,  p.  i ;  Adverse  Possession,  vol.  i,p.297 ; 
Boundaries,  vol.  2,  p.  507 ;  Bridges,  vol.  2,  p.  540 ;  Counties, 
vol.  4,  p.  365 ;  County  Commissioners,  vol.  4,  p.  385  et  seg,; 
Crossings,  vol.  4,  p.  906;  Dedication,  vol.  5,  p.  395;  Ease- 
ments,  vol.  6,  p.  139;  Eminent  Domain,  vol.  6,  p.  509;  Evi- 
dence, vol.  7,  p.  98 ;  Ferries,  vol.  7,  p.  941 ;  Grade,  vol.  8,  p. 
1410;  Grants,  vol.  9,  p.  48  et  seq.;  Hereditaments,  vol.  9,  p. 
359 ;  Highway,  vol.  9,  p.  362 ;  Improvements,  vol.  10,  p.  242 ; 
Ingress,  vol.  10,  p.  770;  Lakes  and  Ponds,  vol.  12,  p.  610; 
Landlord  and  Tenant,  vol.  12,  p.  658;  Law  of  the  Road, 
vol.  12,  p.  957 ;  Lease,  vol.  12,  p.  974 ;  Mills,  vol.  15,  p.  492  et 

seq,;   MUNICIPAL   CORPORATIONS,   vol.    15,    p.   949;   NAVIGABLE 

Waters,  vol.  i6,  p.  259  et  seq.;  NONUSER,  vol.  16,  p.  750 ;  NUI- 
SANCES, vol.  16,  p.  922;  Parks  and  Public  Squares,  vol.  17, 
p.  407 ;  Prescription,  vol.  19,  p.  25  et  seq,;  Presumptions,  vol. 

19,  p.  41  et  seq,;  PRIVATE  Ways,  vol.  19,  p.  95  ;  PROPERTY,  vol. 

19,  p.  283 ;  Railroads,  vol.  19,  p.  841  etseq.;  Real  Covenants, 
vol.  19,  pp.  looi,  1004;  Right  of  Way,  vol.21,  p.  405  ;  Road, 
vol.  21,  p.  412;  Street  Railways,  vol.  23,  p.  940;  Streets 
and  Sidewalks,  vol.  24,  p.  i ;  Surveys,  vol.  24,  p.  1017  et  seq,; 
Taxation,  vol.  25,  p.  507  et  seq,;  Telegraphs  and  Tele- 
phones, vol.  25,  p.  752  et  seq,;  TOWNS  AND  TOWNSHIPS,  vol.  26, 

p.  98;  Turnpikes,  vol.  27,  p.  324 ;  User,  vol.  27,  p.  908.) 

The  term  way,  in  its  popular  sense,  signifies  a  passage,  path, 
road,  or  street ;  in  a  technical  sense,  a  right  of  passing  through  or 
pver  land  belonging  to  another.*  This  sense  of  the  word,  import- 
ing a  right  tQ  use  a  road  or  path,  instead  of  the  road  or  path  it- 
^^lf»  is  derived  from  the  civil  law. 

->y  •  2  Bl.  Com.  35;  3  Kent's  Com.  (13th  an  interest  and  a  right,  though  another 

^ J  4fQ.  person  is  the  owner  of  the  fee  of  the 

^  X^lit  of  way  means  a  right  to  pass  land  in  which  it  is  claimed."  Angell  on 

0'flf^  another's  land   more  or  less  fre-  Highways  i,  2.  Adopted  by  the  court 

<»tly,  according  to  the  nature  of  the  in  Wild  x\  Deig,  43  Ind.  458;    13  Am. 

Jg^  't^o    be  made  of  the  easement.    Bod-  Rep.  399. 

ftsV»     "r*.     Bodfish,    105   Mass.  319.     The  Ways  have  been  divided  as  follows: 

^fiv-ilcge  which   one  person  or  partic-  foot-ways;  foot-  and  horse-ways;  foot-, 

u^ar  description  of  persons  may  have  horse-,   and    carriage-ways:  and   drift- 

o»  passing  over  the  land  of  another  in  ways.      Co.    Litt.   56a;    Woolrych    oh 

sorne      particular    line.     It  denotes   an  Ways  i. 

I^^r^st  or  right  possessed  by  certain  Way — Road. — In     Wood  v,  Truckee 

F^fsons  onh',    as    distinguished  from  Turnpike  Co.,  24  Cal.  474,  the  terms 

,y  ^-P^^blic  generally.     Kripp  v.  Curtis,  "road"  and  "way"  were  declared  to  be 

tJjT*^*  63.  synonymous^  it   being  held  that  eject- 

jg  ^     ".  Angell  says  :  "  The  word  '  way  '  ment  would  not  lie  to  try  the  right  to  a 

j^  '7^*"*ved  from  the  Saxon,  and  means  road  or  right  of  way — a  road  or  right  of 

^j     Knt  of  use  for  passengers.     It  may  way    is   an   incorporeal  hereditament, 

« p.    P^'ivate  or   public.     By    the    term  and    ejectment  is   maintainable    only 

pf^^    oi  way'   is   generally    meant  a  for     corporeal      hereditaments.     The 

Ij^^^^^e  way  which  is  an   incorporeal  court  said:  "Road  is  a  legal  term,  and 

ijj    ^^itament    of    that    class  of   ease-  strictly    synonymous    with    the    term 

p^^5*   in  which  a  particular  person,  or  *way,'    and    in     the     complaint,    and 

«Cular  description  of  persons,  have  throughout  all  the  title  papers  of  the 
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A  way,  ex  vi  termini,  imports  a  right  of  passing  in  a  particular 
line.* 

A  way,  in  the  most  general  sense,  includes  public  ways  as  well 
as  private  ways.* 

A  right  of  way,  public  or  private,  is  an  incorporeal  heredita- 
ment.' 


plaintiffs,  their  identity  is  fully  recog-  where  used  or  defined,  save  in  the  opin- 
nized.  A  way  is  an  easement,  and  con-  ion  just  quoted,  as  being  synonymous 
sists  in  the  right  of  passing  over  an-  with  right  of  way.  In  fact,  we  feel  cer- 
other  man's  ground.  Washburn  on  tain  that  it  is  never  so  used  in  common 
Easements  i6i.  It  is  an  incorporeal  conversation,  in  ordinary  writing,  nor 
hereditament,  a  servitude  imposed  upon  in  legal  works.  Road  means  any  piece 
corporeal  property,  and  not  a  part  of  of  land  used  or  appropriated  for  travel, 
it.  .  .  .  The  authoritative  definition  It  may  be  so  appropriated  by  an  indi- 
which  we  have  given  of  the  term  'way'  vidua!,  a  corporation,  or  the  public, 
shows  that  neither  land,  nor  rents  of  Where  roads  are  constructed  by  turn- 
land,  nor  profits  of  land,  nor  any  pos-  pike  and  railroad  companies,  sometimes 
sessory  rights  in  land,  are  included  in  they  acquire  a  complete  title  to  the  land 
its  meaning.  If  the  plaintiffs  then  over  which  their  road  is  built,  and 
took  anything  by  force  of  the  term  sometimes  only  the  right  of  way.  So 
Voad,'  the^  took  nothing  but  a  right  of  the  public  may,  if  it  chooses,  buy  the 
way.*'  land  over  which  the  public  way  is  to  be 
But  in  C hollar- Potosi  Min.  Co.  r.  established  if  the  individual  owner  is 
Kennedy,  3  Nev.  361 ;  93  Am.  Dec.  409,  willing  to  sell  it,  or  may,  which  is  more 
the  court,  after  quoting  from  the  case  usual,  only  purchase,  or  procure  by  the 
just  cited,  and  referring  thereto,  said  :  proper  proceedings  the  right  of  way  for 
**The  main  point  here  is  that  the  word  such  road.  The  road,  however,  is  one 
'roadMs  exactly  synonymous  with  *way.'  thing,  the  right  of  way  is  another,  and 
This  proposition  we  conceive  to  be  ut-  very  different. " 

terly   untenable.     It  is   true   that   the  1.  Jones  t'.  Percival,  5  Pick.  (Mass.) 

term   *way'  is  sometimes  used   in   the  485;  16  Am.  Dec.  415  ;  Nichols  r.  Luce, 

same  sense  as  road.     Sometimes   we  24  Pick.  (Mass.)  104;  35  Am.  Dec.  302; 

call  a  road, a  street,  a  lane,  etc.,  away —  Chase  i\  Perry,  132  Mass.  582;  Starkie 

though  this  is,  perhaps,  an   improper  7*.  Richmond.  155  MaM.  196;  Jennison 

use  of  the  term  *way.'     But  Mr.  Wash-  v.  Walker,  11  Gray  (Mass.)  426. 

burn,  when  defining  *way'  as  an  ease-  2.  Co.  Litt.  56a. 

ment,  uses  the  word  in  its  strictly  legal  Public  ways,  as  applied  to  ways  by 
sense.  *Way,'  in  its  legal,  technical  land,  are  usually  termed  highways  or 
sense,  means  nearlv  the  same  thing  as  public  roads,  and  are  such  ways  as 
*right  of  way.'  (5r,  in  other  words,  every  citizen  has  a  right  to  use.  Kripp 
the  right  of  one  person,  or  of  several  r.  Curtis,  71  Cal.  6^. 
persons,  or  of  the  community  at  large,  S.  Gidney  v.  Earl,  12  Wend.  (N.  Y.) 
to  pass  over  the  land  of  another.  98;  Kripp  v.  Curtis,  71  Cal.  62. 
Webster,  among  other  definitions  of  a  A  way,  whether  public  or  private, 
road,  says  it  is  the  Aground  appropri-  whether  styled  a  road  or  a  street,  lead- 
ated  for  travel,  forming  a  communica-  ing  through  a  town  or  country,  is  an 
tion,'  etc.  Bouvier  defines  a  road  as  incorporeal  hereditament.  Conner  t\ 
^passage  through  the  country  for  the  New  Albany,  x  Blackf.  (Ind.)  45. 
use  of  the  people.'  He  also  says  :*  The  In  Willoughby  r.  Jenks,  20  Wend, 
public  have  the  use  of  roads;'  but  the  (N.  Y.)  99,  the  court,  by  Cowen,  J., 
owners  of  the  land  through  which  they  said  :  **  Whether  a  public  way  be  an 
are  made,  or  which  bounds  upon  the  hereditament  in  every  sense  or  not,  it 
roads,  htive  prima  facie  a  fee  in  such  is  certainly  a  quasi  hereditament:  it  is 
highway.'  Or,  in  plain  English,  the  an  incumbrance  on  land  which  serious - 
public  does  not  usually  own  the  soil  ly  affects  the  title  to  the  soil;  it  is  in  it- 
over  which  the  roads  are  constructed,  self  real  estate,  a  right  to  occupy  land 
but  only  a  perpetual  right  to  use  that  subject  to  a  control  in  the  owner  very 
soil  for  some  particular  purpose.  We  much  reduced,  and,  indeed,  destroyed 
cannot  find  that  the  word  *road'  is  any-  for  all  purposes  of  cultivation." 
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The  grantee  of  a  way  is  restricted  to  the  route  and  to  the  spe- 
cific use  set  forth  in  his  grant.^ 

But  the  grant  or  reservation  of  a  way,  without  limitation  or 
restriction,  is  understood  to  mean  a  general  way  for  any  purpose 
to  which  the  land  may  reasonably  and  naturally  be  devoted.* 

What  is  a  reasonable  use  of  a  way,  where  the  purposes  are  not 
defined  in  the  grant  or  reservation,  is  a  question  of  fact  to  be 
detemnined  upon  the  evidence.* 

The  obstruction  of  a  private  wsiv  is  a  disturbance ;  the  obstruc- 
tion of  a  public  way  is  a  nuisance.^ 

In  the  notes  will  be  found  cases  construing  the  term  "  ways," 
.  as  used  in  the  "  Employers*  Liability  Acts,"  extending  and  regu- 
lating the  liability  of  employers  to  make  compensation  for  per- 
sonal injuries  suffered  by  employees,  **  by  reason  of  any  defect  in 

1.  French  v.  Marstin,  24  N.  H.  440;  A  "war  on  foot, or  for  horses,  oxen, 

57  Am.  Dec.  294 ;  Abbott  7k  Butler,  59  cattle  and  sheep,"  has  been  held  not  to 

N.  H.  317.    See  also  Noyes  v.  Hemp-  include  the  right  to  carry  manure  in  a 

hill,  58  N.  H.  537.  wheelbarrow.    Brunton  v.  Hall,  i  Ad. 

But   while    the  terms  of  the  grant  &  El.  793;  41  E.  C.  L.  779. 

cannot  be  enlarged  beyond  their  nat-  A  right  **to  fetch  water  from  a  river" 

ural   meaning,   they   will     not   be  so  will  not  sustain  a  plea  for  a  right  "to 

narrowed  as  to  prevent  the  beneficial  fetch  both  water  and  goods. ''     Knight 

use  by  the  grantee  of  what  is  granted,  t'.  Moore,  3  Bing.  N.  Cas.  3;  32  E.  C. 

in  the  manner  and   for   the   purposes  L.  11.     And  a  right  to  cart  timber  vrill 

fairly  indicated  by  the  grant     Abbott  not  sustain  a  plea  of  a  general  right  of 

V,  Butler,  59  N.  H.  317;  Senhouse  v,  way    on    foot  and  with  horses,  carts, 

Christian,    i    T.   R.   560;    Russell   v.  wagons,  and  other  carriages.     Higham 

Jackson,  2  Pick.  (Mass.)  577;   Walker  r.  Rabbett,  5  Bing.  N.  Cas.  622;  35  E. 

V.  Pierce,  38  Vt.  94.  C.  L.  253. 

A  carriage-way  will  comprehend  a  A  right  of  way  to  repair  a  race  and 

foot- way,  Davies  v.  Stephens,  7  C.  &  dam  must  be  confined  to  such  use,  and 

P*  570 1  33  ^-  C'  ^'  ^34>  And  a  horse-  cannot  be  extended  to  mean  a  right  of 

way,  but  not  a  drift- way.     Heath,  J.,  way  for  ordinary  purposes.    McTavish 

in  Ballard  v.  Djson,  i  Taunt.  284.  v.  Carroll,  7  Md.  352;  61  Am.  Dec.  353. 

A  drift-way  is  a  common  way  for  A  way  over  another*s  estate,  used 
driving  cattle,  and  the  reservation  of  for  the  purpose  of  taking  away  wood 
such  a  way  has  been  held  to  intend  a  only,  cannot  be  extended  to  other  pur- 
way  for  the  passage  of  teams.  Smith  poses  when  the  dominant  estate  is 
r.  Ladd.  41  Me.  320.  occupied  by  dwellings  and  cultivated. 

In  Kaler  v.  Beaman,  49  Me.  207,  the  It  must  be  limited  to  the  use  for  which 

grant  of  a  right  of  way  from  the  high-  it  is  shown  by  the  evidence  to  have 

way  to  a  mill  privilege   was  held  to  been  originally  designed.     Atwater  ?'. 

carry  the  right  to  the  free  and  unob-  Bodfish,  11  Gray  (Mass.)  150. 

structed  use  of  the  road  as  a  way  for  the  2.  Abbott  r.  Butler,  59  N.  H.  317; 

accommodation  of  the  grantee's  mill  Rowell  v.  Doggett,  143  Mass.  487.  See 

privilege,  but  not  the  right  to  deposit  also  Whittier  v.  Winkley,62  N.  H.341. 

lumber   and    other    materials   on  the  S.  Rowell  v.  Doggett,  143  Mass.  487. 

sides  of  the  way.  4.  Sweet's  Law  Diet. 

In  Jackson    v.  Stacev,   Holt  N.  P.  Dliturbuioe  of  Ways. — This   occurs 

455>  ^e  grant  of  a  way  for  agricultural  where  a  person  who  has  a  right  of  way 

purposes  was  held  not  to  include  the  over  another's  land,  by  prescription  or 

right  to  carry  lime  from  a  quarry.  And  grant,   is  obstructed  by  inclosures  or 

in  Bradburn  v.  Morris,  3  Ch.  Div.  812,  other  obstacles,  or  by  plowing  across 

it  waa  held  not  to  embrace  a  right  of  it,  by  which  means  he  cannot  enjoy  his 

^^y  /or  mineral    purposes  generally,  right  of  way,  or,  at  least,  in  so  com- 

And  in  Cowling  v.  Higginson,  4  M.  &  modious  a  manner  as  he  might  have 

.    ^4S»  it  was  held  not  to  include  the  done.    3   Bl.    Com.    241;    Black's   L. 

f^ght  t^  convey  coals  over  the  way.  Diet. 
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the  condition  of  the  ways,  works,  or  machinery  connected  with,  or 
used  in,  the  business  of  the  employer."^ 

1.  Employers' LiabUlty  Acts — Owner-  cu  rely  fastened.  A  8  the  plaintiff  stepped 

Blilp  of  Ways  Not  Neceeaary — ^But  Con-  upon  the  stairs,  they  slipped  from  un- 

trol    of   Tliem    Is. — In  Coffee  v.  New  der  him  and  he  was  injured.     It  was 

York,  etc.,  R.  Co.,  155  Mass.  21,  the  held  that  the  defendants  did  not  adopt 

court  said  :    ^*  The  want  of  ownership  the  stairs  as  a  way  used  in  their  husi- 

by  the  defendant  is  not  of  much  signif-  ness,  within  the  meaning  of  the  term  in 

icance.     By  the  term,  *  ways,   works  or  the  statute. 

machinery  connected  with    or  used  in  A  track  in   the  yard  of  A,  owned, 

the     business    of     the  employer,'    we  maintained,  and  repaired  by  him,  and 

understand  something  in  the  place,  or  used   by  a   railroad  under  a  contract 

means,  appliances,    or    instrumental-  with  him  for  the  delivery  of  freight  in 

ities  provided  by  the  employer  for  do-  the  yard,  is  no  part  of  the   railroad's 

ing  or  carrying  on  the  work   which  is  ways,  within  the  meaning  of  the  statute, 

to  be  done.    The  use  of  other  words  and  if  an  employee  of  the  railroad  is 

may  not  make  the  meaning    clearer,  killed  by  a  defect  in  it,  an  action  will 

but  it  would  seem  that  there  must  be  a  not  lie  against  the  railroad  on  that  stat- 

defect  in  something  which  can  in  some  ute.     Knoy\'\ton,  J,,  dissrn/t'u^,     Engel 

sense  be  said   to  be  provided  by  the  t*.  New  York,  etc.,  R.  Co.,  160  Mass.  260. 

employer.'*     Here  it  was  held  that  if  a  Ways  Must  Be  of  a  Permanent  Cliarao- 

freightcar,  which  is  hauled  empty  by  a  ter. — The  statute  has  reference  to  ways 

railroad  company  to  the  terminus  of  and  works  of  a  permanent  character; 

its  road,   for  transfer  to  another  line  Kuch  as  are  connected  with  or  used  in 

where  it  belongs,  while  being  shifted  the  business  of    an  employer.    Thus, 

there  to  another  train  upon  a  connect-  the  liability  of  a   bank  of  earth,  upon 

ing  line,  occasions  an  injury  to  a  brake-  which    laborers  employed  by  a  person 

man  employed   by  such   company  by  are  at  work,  to  fall  when  undermined, 

reason  of  a  defect  in  the  brake  wheel,  if  not  shored  up,  is  not  a  defect  in   the 

such  car  is    not   part    of    the    *ways,  condition    of   the    ways,    works,  etc., 

works,  or  machinery  connected  with  or  when  the  work  on  the  bank   is  simply 

used  in  the  business  of  the  employer,'  the  leveling  of  it  for  the  purpose  of 

such    as    will    give    a  right  of   action  grading  the   land  of   a    third    person, 

against  the   company  under  the  stat-  Lynch  v.  Allvn,  160  Mass.  248. 

ute.  And  in    Howe  v.    Finch,  17   Q^,  B. 

In  Trask  v.  Old  Colony  R.  Co.,   156  Div.  187,  it  was  held  that  the  statute 

Mass.  298,  it  was  said  that  it  may   not  did  not  apply  to  ways  or  works  in  proc- 

be  necessary,  in  order  to  render  an  em-  ess  of  construction, 

plover  liable  for  an  injury  occurring  to  In  Willetts  v.  Watt  (1892),  2  Q^   B. 

an  employee  through  a  "defect  in   the  Div.  92.  where  a  workman  was  injured 

ways,  works,  or  machinery,"  within  the  by  falling  into  a  catch-pit  in  the  floor 

meaning  of  the  Massachusetts  Statute  of   a  workshop,   which   was  generally 

(1887)  ch.  270,  that  they  should  belong  kept  covered,  but  the  cover  of  which 

to  him,  but  it  should  at  least  appear  was  off  at  the  time  of  the  accident  for 

that  he  has  the  control  of  them,  and  a  temporary  purpose,  it   was  held    by 

that  they  are  used   in   his  business  by  the  court   of  appeal   that  there  could 

his  authority,  express  or  implied.  not  be  said  to  be  a  defect  in  the  condi- 

In  Regan  t-.  Donovan,  159  Mass.   i,  tion  of  the  way,  and  Lord  Justice   Fry 

the  plaintiff,   while  in   the  employ  of  said   that  the  language  of  this  section 

the  defendants,  was  ordered  by  them  to  pointed  to  a  defect  of  a  chronic  charac- 

carry  a  bar  of  iron  down  a   flijjht   of  ter.     All    the    members    of   the  court 

movable  stairs  leading  into,  and  intend-  concurred  in  saying  that  there  was  no 

ed  to  furnish  permanent  means  of  ac-  defect  in  the  condition  of  the  way,   but 

cess  to,  a  cellar,  in  whidh  the  defendants  merely  a  negligent  user  of  it  by  allow- 

were  making  some  alterations  for  the  ing   the   way   to  be  used  when  the  lid 

owner    of    the    building.     There    was  was  off  without  giving  warning.     So  it 

nothing   to  show  that  the  steps  were  has  been  held  that  rubbish  of  an  acci- 

not  suitable  to  be  placed  as  they  were,  dental  or  temporary  character,  on  the 

or  reasonably  expected   to  be  in  such  floor  of  a  room  where  an  employee  is 

position,  or   that  the  defendants  had  at  work,  cannot  be  said  to  be  a  defect 

reason  to  suppose  that  they  were  inse-  in   the    condition    of    the    ways,    etc. 
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WBAPOH.— (See  also  Assault,  vol.  i,  pp.  813,  816;  Con- 
cealed Weapons,  vol.  3,  p.  408.) 

This  term  occurs  in  a  number  of  phrases  used  in  criminal  law, 
as  in  the  statutory  provisions  against  "  carrying  concealed  weap- 
ons/' against  assaults  with  "  deadly  "  or  "  dangerous  weapons,'* 
etc.  Numerous  examples  of  the  meaning  of  these  expressions 
will  be  found  in  the  cross  references  given  above,  and  further 
illustrations  are  given  in  the  notes  below.* 

O'Connor    v.    Neal,    153    Mass.   281;  Code,  §  3590.     East  Tennessee,  etc.,  R. 

Maj    V,     Whittier    Mach.     Co.,    154  Co.  v.  Thompson,  94  Ala.  636. 

Mass.  29.  In  U.  S.  Rolling  Stock  Co.  v.  Weir, 

Again,  in  Burns  v.  Washburn,  160  96  Ala.  396,  the  complaint  alleged  that 
Mass.  457,  a  temporary  staging,  put  up  a  plank  upon  which  the  deceased  was 
by  masons  in  the  employ  of  a  contract-  required  to  walk,  in  the  discharge  of 
or,  for  the  purpose  of  erecting  a  build-  his  duties  as  a  watchman  at  the  defend- 
ing on  the  land  of  a  third  person,  was  ant's  works,  was  eight  inches  broad, 
held  to  be  not  a  part  of  the  employer's  was  laid  upon  rafters  three  feet  apart 
ways  or  works.  and  about  thirty  feet  from  the  floor  of 

In  McGiflfin  V.  Palmer's  Shipbuild-  a  building,  and  that  this  was  "an  un- 

ing,  etc ,  Co.,  10  C^  B.  Div.  5,  a  work-  safe  and  dangerous  appliance  for  the 

man  was  employed  in  the  defendant 's  purpose.''     It  was  held  that  the  com- 

iron  works,  and  part  of  his  duty  was  to  plaint  alleged  a  defect  in  the  condition 

take  iron  in  balls,  by  means  of  a  two-  of  the  ways  connected  with  or  used  in 

wheeled  car,  along  a  road-way  of  iron  the   business  of   the  employer,  within 

plates.     While  he  was  so  engaged,  the  the   meaning  of   section   2590  of  the 

car   struck  agahist  a   piece  of  a  sub-  Alabama  Code. 

stance    used    for    lining  the  furnaces.  See    generally,    upon    this    subject, 

which    had  been    negligently  placed  Fellow-Servants,  vol.  7,  p.  856. 

projecting  into  the  road- way,  and  a  ball  1.  Offensive    Weapon. — A    stick    has 

fell  on   him,  causing  personal  injuries  been  held  to  be  an  **  offensive  weapon  " 

which  resulted  in  his  death.     In  an  ac-  within  a  statute  against  assault.     Rex 

tion  against  the  employers,  it  was  held  v.  Johnson,   i   R.  &  R.  492.     See  also 

chat  the  obstruction  caused  by  the  sub-  Reg.  f.- Williams,  14  Cox  C.  C.  59. 

stance   projecting  into  the    road- way  Deadly  Weapon. — (See  also  Assault, 

Was  not  a  defect  in  the  condition  of  the  vol.  i,  pp.  813,  816;  Homicide,  vol.  9, 

way,  within  the  meaning  of  the  act,  pp.  545-548,  587,  5S8,  599.) 

and   the  defendants  were   not   liable.  The  trial  court  in  effect  instructed 

Compare      Brannigan     v.     Robinson  the  jury  that  a  deadly  weapon  was  any 

( 1892),  I  Q:,  B.  Div.  344.  weapon  or  instrument  by  which  death 

A  staging  fifteen  feet  high,  twenty  might  be  produced,  or  would  be  likely 
iiset  long,  and  five  feet  wide,  erected  to  be  produced,  when  used  in  the 
in  the  front  of  a  sawmill,  by  the  side  manner  in  which  it  was  used  in  the 
of  a  wood- pile,  for  the  purpose  of  en-  affray ;  that  the  jury  were  the  judges  as 
abling  the  workmen  to  pile  the  wood  to  whether  the  weapon  was  or  was  not 
higher,  and  which  is  taken  down  and  a  deadly  weapon.  And  on  appeal  the 
put  up  from  time  to  time  in  different  instruction  was  sustained.  People  f. 
places,  and  intended  -to  be  used  from  Rodrigo,  69  Cal.  601.  See  also  Doer- 
four  days  to  a  week  at  a  time  in  each  ing  t\  State,  49  Ind.  56;  19  Am.  Rep. 
place  where  it  is  erected,  has  been  held  669,  where  it  was  held  that  the  ques- 
to  constitute  a  part  of  the  *'  ways,  tion  whether  a  particular  weapon  is  or 
works,  or  machinery "  of  the  mill,  is  not  dangerous  is  one  of  fact,  and  not 
Prendible  xk  Connecticut  River  Mfg.  of  law,  and  should  be  submitted  to  the 
Co.,  160  Mass.  131.              '  jury  for  ascertainment. 

A  plpo  projecting  from  a  water- tank.  In  State  v,  Roberts,  39  Mo.  A  pp.  48, 
whereby  a  brakeman  is  knocked  off  a  the  court  said:  '*  A  pistol  is  a  dead- 
railroad  train  and  killed,  has  been  held  ly  weapon  only  when  carried  for  use, 
to  be  a  part  of  the  ways,  works,  ma-  and  all  that  can  be  said  is  that,  prima 
chinery,  etc.,  of  a  railroad  company,  facie^  the  fact  of  its  being  carried  is 
within  the    meaning  of  the  Alabama  evidence  that  it  is  carried  for  use ;  but 
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the  defendant  is  at  liberty  to  rebut  this  harm,  which  determines  its  character 

inference,  by  showing  that  he  carried  in  this  respect.   State  v,  Craton,  6  Ired. 

it  as  a  mere  article  of  merchandise,  or,  (N.  Car.)  164.     Hence,  it  is  clear  that  a 

as  in  this  case,  as  a  mere  messenger  gun,  sword,  large  knife,  or  bar  of  iron, 

for  transmission  to  a  third  party,  with-  or  any   other   heavy  instrument,  hy  a 

out     any    intention    to    use    it    as    a  blow  from  which  a  grievous  hurt  would 

weapon."  probably  be  inflicted,  are  deemed,   in 

A  Clnb  Is    a   Deadly    Weapon.  —  In  law,  deadly  instruments. '    The  instru- 

State  V,  Phillips,  104  N.  Car.  786,  the  ment  declared  to  be  deadly  in  that  case,. 

court  said :   '*  It  being  admitted   that  was  an  oaken  staff,  nearly  three  feet 

the  indictment  was  found    within  six  long,  and  of  the  diameter  of  an  inch 

months  after  the  offense  was  commit-  and  a  half  at  one  end  and  two  inches 

ted,  the  defendants  insist  that  the  su-  at  the  other  end.     It  was  manifestly  so 

perior  court  did  not  have  jurisdiction,  heavy  as  to  make  it  dangerous.  Green- 

because,  in  the  first  count,  the  descrip-  leaf  says  (Greenleaf  on  Evidence  (14th 

tion  of  the  instrument  used  is  not  such  ed.),   vol.   3,  ^  147)  tliat  malice   may 

that  the  court  can  determine  that  it  be  presumed  from  *  casting  stones  or 

was  a  deadly  weapon,  and  the  nature  other  heavy  bodies    .    <    .    over  a  wall, 

of  the  injury  is  not  set  forth  in  the  sec-  or  from  a  building,  with  intent  to  kill," 

ond  count.'  If  the   court  can  neither  etc.,  '  or  where  a  parent  or  master  cor- 

conclude,  upon  the  face  of  the  indict-  rects  a  child  with  an  instrument  likely 

ment,  that  the  weapon  described  in  the  to  cause  death,'  etc.  Wharton,  in  Prec'- 

first  count  was  one  that  would  proba-  edents  of  Indictments,  voL  i ,  p.  244,  ap- 

bly  produce  death  when  used  offensive-  proves  a  precedent  for  assault  with   *  a 

ly,  nor  that  the  injury,  as  charged  in  large  stick, '  when  it  was  necessary  to 

the  second  count,  was  of  a  serious  na-  allege  an  intent  to  kill,  and  a  charge 

ture,  then  there  was  a  want  of  jurisdic-  of  assault  w'ith  *a  large  knife'  has  been 

tion.     State  v.  Russell,  91  N.  Car.  624;  held  good  under    like  circumstances. 

State  V.  Porter,  loi  N.  Car.  713.     In  A  club  means  more,  not  only  a  large,, 

the  latter  case,  the  court  say:     *  The  but  a  heavy,  stick.     We  think  that  a 

present    indictment    manifestly    falls  club    is    such    an    instrument,    in    its 

short  of  this  requirement,    for,  while  weight,  dimensions,  and  character,  that 

called  a  deadly  weapon,  it  is   desig-  the  court  must  conclude  that  a  blow 

nated   simply  as  a  stick,  with  no  de-  stricken  with  it  by  a  man  would  prob- 

scrtption  of  its  size,  weight,  or  other  ably  produce    death,   or  g^eat  bodily 

qualities  or  proportions,  from  which  it  harm.     We  therefore    hold    that    the 

can  be  seen  to  be  a  deadly  or  danger-  superior  court  has  jurisdiction  of  the 

ous  implement,  calculated  in  its  use  to  offense  charged  in  the  first  count,  and 

put  in  peril  life  or  inflict  great  phys-  the    failure    to    prove    that  particular 

ical  injury  upon  the  assailed.'    This  charge  does  not  oust  the  jurisdiction 

indictment  is  defective,  upon  the  same  acquired  by  virtue  of  the  form  of  the 

reasoning,  unless    the   word  club,   ex  indictment.     State  v,  Ray,  89  N.  Car. 

vi  termini,   can  be  declared  such  an  587 ;  State  v»  Reaves,  85  N.  Car.  553. " 

instrument  as  would  probably  produce  A  pitchfork  Is  a  deadly  weapon,  vyith- 

death    or    great    bodily    harm    when  in  the  meaning  of  Kentucky  Gen.  Stat.,, 

used  to  strike  a  blow.     Worcester  de-  ch.  39,  art.  6,  ^  2,  prescribing  the  pun- 

fines  a  club  as  '  a  heavy  staff  or  stick,  ishment  for  willful  and  malicious  strik- 

fit  to  be  used  in  the  hand  as  a  weapon  ;  ing  with  a  deadly  weapon,  with  intent 

a  bludgeon.'    Bludgeon,  according  to  to  kill.     In  Evans  r^  Com.  (Ky.  1889)^ 

the  same   lexicographer,    is  ^a  short  13  S.  W.  Rep.  76S,  the  court  said:  '*  A 

stick    with    one  end   loaded,  used   as  pitchfork  is  an  instrument  with  which 

an    offensive    weapon. '      The    defini-  life  may  be  readily  taken,  and  there- 

tion  of  club  givpn  by   Webster  is  *  a  fore  a  deadly  weapon." 

heavy  staff  or  piece  of  wood. '    So  that  ▲  Hoe  Held  Per  Be  to  Be  a  Deadly 

the    court    can    declare    that    a  blow  Weapon. — In  Hamilton  ?'.  People,  113 

stricken  with  such  an  implement  would  111.  38 ;  55  Am.  Rep.  396,  the  court  said  : 

endanger    life.    In    State    v.   West,  6  "The  point  is  made  there  is  no  proof 

Jones  (N.  Car.)  509,  Judge  Ruffin  says:  that  the  hoe  with  which  the  assault  is 

'  Whether  an  instrument  or  weapon  be  alleged  to  have  been  made  is  a  deadly 

a  deadly    one    is,    at    least  generally  weapon.    The  indictment  alleges,  and 

speaking,  for  the  decision  of  the  court,  the  proofs  show,  that  an  assault  was 

because  it  is  a  matter  of  reason  that  it  made  upon  Parks  vrith  a  loaded  pistol 

is,  or  is  not,  likely  to  do  great  bodily  and  a  hoe.  Thi^,  we  think,  was  sufficient* 
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Conceding   it   was   necessary  that  the  (U.    S.)    244;  Skidmore  v.  State,   43 

deadly  character  of  the  weapons  with  Tex.  96. 

which  the  assault  was  made  should  haye  An  Axe. — In  State  v,  Hertzog,  41  La. 
been    established   before  the  jurj    (a  Ann.  777,  the  court, by  Fenner,  J., said: 
matter  not  necessary  to  be  determined),  "The  defendant  asked    the   judge    to 
we  are  of  opinion  that  was  sufiicientlj  charge  the  jury,  in  substance,  that,  in- 
done  by  proof  that  it  was  done  with  a  asmuch  as  the    wound    was    inflicted 
hoe  and  loaded  pistol.     A  hoe,  both  in  with    an    axe,    which  is  not  per  se  a 
popular  and  legal  signification,  is  per  dangerous  weapon  within  the  meaning 
.«tf  a  deadly  weapon,  fully  as  much  so  of  the  statute,  defendant  could  not  be 
as  a  loaded  pistol    or  an  axe.     Such  convicted  without  allegation  and  proof 
things  as  all  persons  of  ordinary  Intel-  that  the  wound  was  inflicted  *  with  in- 
ligence  are  presumed  to  know,  are  not  tent  to  kill.'     Exception  was  taken  to 
required  to  be  proved.     While  the  in-  the  refusal  of  the  judge  so  to  charge, 
dictment  is  somewhat  informal,  yet  we  The  contention  of  defendant  is  that  £he 
think  it  is  sufficient,  at  least  after  ver-  first   clause    of   the  statute  applies  to 
diet,  no  motion  having  been  made  to  weapons  technically  dangerous,    con- 
quash.    In  a  case  of  this  kind  the  gfst  structed     and    employed    for    use    as 
of  the  offense  is  the  assault  with  a  felo-  weapons;  and  that,  where  the  offense 
nious  intent,  hence  it  is  not  necessary  is  committed  with  instruments  intend- 
to  set  out  the  manner  of  the  assault  ed  and  employed  for  innocent  and  use- 
with  any  degree  of  particularity."  ful  purposes,  and  only  becoming  dan- 
piA  Tbmit  down  InfiUit'8  TlutMt. — In  gerous    weapons   when  diverted  from 
State  V.  Norwood  (N.  Car.  1894),  20  S.  their  proper  use  and  purpose,  the  case 
E.  Rep.  712,  it  was  held  that  the  pushing  falls  within  the  second  clause  and  re- 
ef a  pin  down  an  infant's  throat,  there-  quires  allegation  and  proof  of  the  in- 
by  causing  its  death,  was  killing  it  with  tent  to  kill ;  and  that  otherwise  such 
a  deadly  weapon.      The    court    said :  intent  would  be,  in  no  case,  essential, 
"  The  question  whether  an  instrument  and  that  clause  of  the  statute  would  be 
with  which  a  personal  injury  has  been  inoperative.    We  were  much  impressed 
inflicted  is  a  deadly  weapon  depends,  with    the    force    of    this     argument, 
not  infrequently,  more  upon  the  man-  though  its  strength  was  weakened  by  a 
ner  of  its  use  than  upon  the  intrinsic  consideration  of  the  difficulty  of  hold- 
character    of    the    instrument     itself,  ing  that  a   wound   inflicted    with    so 
(State  V.  Huntley, 91  N.  Car.  620.)  We  deadly  an  instrument  as  an  axe  used  as 
may  expect  death  to  ensue  from  push-  a  weapon,  is  not  inflicted  with  a  dan- 
ing  such  a  pin  down  the  throat  of  an  gerous  weapon  under  the  terms  of  the 
infant,  just  as  we  may  look  for  death  statute.    The  question,  however,  is  not 
or  serious    bodily   harm    as   a  conse-  res  nova^  and  our  doubts  are  resolved 
quence  of  firing  a  pistol  into  a  crowd  of  by  the  clear  authority  of  the  case  of 
human  beings,  or  at  a  particular  per-  Stater^.Jacob,  loLa.  Ann.  141,  inwhich 
son."  the  indictment    was    under  the  same 
AObia«l — *' Deadly  Weapona." — These  statute  and  the  instrument  used  was  a 
words,  as  used  in  Kentucky  Rev.  Stat.,  pocket-knife.     The    lower  judge  had 
ch.  28,  art. '6,  §  2,  i  Stanton  382,  are  been  asked  to  charge  that  *  if  the  knife 
not  restricted  to  such  weapons  or  in-  used  by  the  defendant  was  shown  by 
stmments  as  are  made  and   designed  the  evidence  to  be  an  ordinary  pocket- 
for  offensive  or  defensive  purposes,  or  knife,  such  as  is  commonly   used   by 
for  the  destruction  of  life  or  the  inflic-  planters  for  proper  purposes,  and  was 
tion  of  injury.     *'  Deadly  weapon, "  as  not  by  the  accused  specially  provided 
used   in  said    statute,    embraces    any  for  this  occasion,    then   it  was  not  a 
deadly  weapon  with  which  a   person  dangerous  weapon  within  the  meaning 
may  be  wounded  by  cutting  or  stabbing,  of  the  law. '  And  this  court  said  :  *  We 
A  chisel  is  held  to  be  a  deadly  weapon  are  of  opinion  the  judge  did  not  err  in 
in  this  case.     Com.  t;.  Branham,8Bush  refusing    to    give    such    instructions.' 
(XY')  3^7-  T^it.  case  is  directly  in  point,  rendered 
JuBMmvuM  Weapon — (See    also   As-  over  thirty  years  ago,  and  has  never 
Ku^',  vol,  1,  pp.  813,  816,  for  a  num-  been   overruled.     We    feel    bound    to 
t.f     of    instances,    and    see     supra,  follow  it. "    See  also  State  t^.  Scott,  39 

.  yA  -note,  Deadly  Weapon), — A  weapon  La.  Ann.  943. 

^tc^y  to  produce  death  or  great  bodi-  A  Knife. — -In  State  v.  Henn,  39  Minn. 

l»f   ViSLrm.     U.  S.  V.   Reeves,  38    Fed.  476,  GilfiUan,  C.  J.,  for  the  court,  said  : 

f  cP-    -404 ;  U.   S.  IK  Williams,  6  Sawy.  **  This  is  an  indictment  for  assault  in 
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the  second  degree.     One  of  the  kinds  according  to  the  part  of  the  body  at- 

of  assault  that  come  within  this  degree  tempted  to  be  struck,   I  think  a  more 

is  assault  *  with  a  weapon  or  other  in-  general  direction  must  be  given  to   the 

strument  or  thing   likelj   to   produce  jury ;  and  it  must  be  left  for  them  to 

grievous  bodily  harm. '    Penal   Code,  decide  whether  the  assault,  if  commit- 

^  187,  subsection   4.    This  indictment  ted,  was  with    a  dangerous    weapon, 

charges  the  assault  to  have  been  *  with  Rex  v,  Noakes,  5  C.  &  P.  326;  24  E.  C. 

a  weapon,   to   wit,   a  knife, '  '  the  said  L.  342.''    See  also  Barker  v.  State,  48 

knife  being  then  and  there  a  weapon  Ind.  163;  Doering  v.  State,  49  Ind.  58; 

and  instrument  likely  to  produce  griev-  19  Am.  Rep.  669;  and  suproy  this  note, 

ous  bodily  harm.  *     It  is  objected  that  Deadly  Weapon, 

as  a  knife  is  not  necessarily  a  weapon  Sharp     and     Dangerous    Weapon. — 

likely    to    do    grievous   bodily    harm,  Clubs,  sticks,  staves,  bricks,  stones,  and 

but  may  or  may  not  be  so,  this  knife  iron  bars   are  not  ''  sharp,  dangerous 

ought    to    be    more    particularly    de-  weapons,"within  3iVewi^(t?rit  Rev.  Stat, 

scribed  in  the  indictment,  so  that  from  (5th  ed.),  p-97o,  §  24,  respecting  assaults 

the  description  it  may  be  seen  whether  "  with   knife,    dirk,    dagger,  or  other 

it  was  such  a  weapon  or  instrument  or  sh'arp,  dangerous  weapon. "     People  t. 

not.     But  the  description  of  the  knife,  White,  55  Barb.  (N.  Y.)  606. 

to  wit,  as  *  a  weapon  and  instrument  Pitchfork. — A  blow  given    with    the 

likely    to    produce     grievous     bodily  handle  of  a  pitchfork,  without  pushing 

harm, '  is  sufficient  to  bring  the  case  or  thrusting  with  the  tines,  is  not  an 

within  the  definition  of  offense  cited,  assault  with  a  "  sharp,  dangerous  weap- 

In  State  v,  Dineen,  10  Minn.  407,  the  on,"  within  the  meaning  of  the  act  of 

description  was  *a  dangerous  weapon,  1854    {New  Tork    Laws  of  1854,    ch. 

to  wit,  a  large,  heavy  stone, '    and  it  74),  providing  for  the  punishment  of 

was  held  sufficient.     It  was  proper  to  assaults     with     dangerous      weapons, 

prove  the  previous  threats  of  defendant  Filkins  v.  People,  69  N.  Y.  104;  25  Am. 

lo  assault  the  complainant.    The  fact  Rep.  143.     Here  the  court  said:  **The 

of   the  assault    being    denied,    it  was  assault  was  by  a  blow,  as  with  a  stick 

proper  to  strengthen  the  direct  proof  or  club,  and  not  by  pushing  or  thrust- 

of  it  by  proving  the  threats  made  only  ing    with    the    tines.      As    used,    the 

a  few  hours  before,  showing  defendant  weapon  was  no  more  dangerous  than 

in  the  mood  and  temper  to  make  the  it  would  have  been  if  there  had  been 

assault,  and  intending  to  make  it.  *'  buttons  on  the  tines  to  prevent  their 

On  the  trial  of  an  indictment  for  an  puncturing    the    flesh,  or  than  would 

assault  with  a  dangerous  weapon,  to  have  been  a  knife  held  by  the  blade, 

wit,  with  a  knife,  there  was  evidence  the  holder  striking  with  the  handle.    A 

that  the  assault  was  with  a  jackknife.  blow  thus  given  with  the  handle  of  a 

The  judge  ruled  that  a  jackknife,  like  knife  would  not  be  an  assault  with  a 

that  exhibited  to  the  jury,  was  a  dan-  knife  or  sharp  instrument  within   the 

gerous  weapon.     It  was  held,  on  a  bill  statute,  any   more  than   would   an  at- 

of    exceptions,    which    did    not    more  tempt  to  discharge  a   loaded  gun,  the 

particularly  describe  the  knife,  that  the  touch -hole  of  which  was  plugged,   be 

court  could  not  saj',  as  matter  of  law,  an  offense  under  the    English  statute 

that   the    instruction    was    erroneous,  making  it  criminal  to  attempt  to  dis- 

Com.  V,  O'Brien,    119   Mass.  342;  ao  charge  a  loaded  j^n  at  another.     Rex 

Am.  Rep.  325.  v.  Harris,   5  C.  &  P.  159;  24  E.  C.  L. 

Qnestlon  of  Law  or  Fact. — In  U.  S.  x;.  254;    x    Russell  on   Crimes   (9th   ed.) 

Small,  2  Curt.  (U.  S.)  243,  the  court  979,  marg.  725.'* 

said:  **  In  many  cases,  it  is  practicable  Oonoealed  Weapon — (See  also  Coxf- 

f or  the  court  to  declare  that  a  partic-  cbalbd  Weapons,  vol.3,  p. 408,  where 

ular  weapon  was,  or  was  not,  a  danger-  the  subject    is    treated  at  large). — A 

ous  weapon,  within  the  meaning  of  the  pistol    with   the  tubes  '  imperfect  and 

law.     And  when  it  is  practicable,  it  is  battered    up,    and  the   locks  so  much 

matter    of    law,    and    the   court  must  out  of  order  that  it  could  not  be  dis- 

take  the  responsibility  of  so  declaring,  charged  by   the  trigger,  is  a  firearm, 

U.   S.   V.    Wilson,   Bald.   (U.    S.)    78.  the  carrying  of  which,    concealed,    is 

But  where  the  question  is  whether  an  prohibited.     Atwood  v.  State,  53  Ala. 

assault  with  a  dangerous  weapon  has  508;     overruling    Evins   r.    State,    46 

been  proved,  and  the  weapon  might  be  Ala.  88. 

dangerous  to  life,  or  not,  according  to  Georgia  Code,  ^  4527,  makes  it  penal 

the  manner  in  which  it  was  used,  or  to  carry   concealed   about  the   person 
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WSAB  ASB  TSAK— (See  also  Bailments,  vol.  2,  p.  52  ;  Lease, 
vol.  12,  p.  1019). — A  phrase  commonly  used  in  leases  and  con- 
tracts of  bailment  to  limit  liability  for  injury  to  the  subject  of  the 
contract.* 

any  pistol  except  a  horseman's  pistol,  within  reach  and  control  of  the  defend- 
The  mainspring  being  disabled  so  as  to  ant,  it  is  sufficient  to  bring  the  case 
render  a  discharge  of  the  weapon  im-  within    the    meaning    of    the  statute. 
possible  In  the  ordinary  mode  of  using  State    v.  McManus,   89  N.   Car.  558. 
firearms,  is  no  excuse  or  justification.  In  this    case,   the    court    said:  **  It  is 
Williams  v.  State,  61  Ga.  417;  34  Am.  insisted  that  the  pistol,  if  in  the  basket 
Rep.   102.  and  concealed,  was  not  about  the  per- 
In    Missouri  carrj^ing  a   pistol,  not  son  of  the  defendant,  though  upon  his 
for     use    as    a  weapon,  but    only  for  lap.     Such  is  not  the  meaning  of  the 
the  purpose  of  delivering  it  to  the  own-  statute.  The  language  is  not  ^concealed 
er,  is  not  criminal.     State  v.  Roberts,  on   his  person, '   but  '  concealed  about 
39  Mo.  App.  47.  his  person; '  that  is,  concealed  near,  in 
A     person    who    carries    concealed  close  proximity  to  him,  and  within  his 
about  his  person,  all  the  pieces  of  a  convenient  control  and  easy  reach,  so 
pistol,  which  could  readily  be  put  to-  that    he    could    promptly    use    it,    if 
getlier    so    as    to    make    an  effective  prompted  to  do  so  by  any  violent  mo- 
weapon,  is  guilty  of  carrying  concealed  tive.     If  the  pistol  was  concealed  in 
weapons,     though     at    the    time     he  the  basket,  and  that  was  in  the  defend - 
carried    them    concealed,    the    pieces  ant's  lap,  on  his  arm,  or  fastened  about 
were  separate  and  incapable  of  use  as  his  person,  or  if  placed  near  his  person, 
a  firearm  until  put  together.     Hutch-  though  not  touching  it,  this  would  be 
inson  v.  State,  62  Ala.  3;  34  Am.  Rep.  sufficient.    It  makes  no  difference  how 
1.     Compare    Coak    xk  State,  11  Tex.  it  is  concealed,  so  it  is  on  or  near  to 
App.  19.                        '  and  within  the  reach  and  control  of 

In  State  v,  Duzan,  6  Blatchf.  (Ind.)  the  person  charged.'* 

31,    carrying    concealed    an  unloaded  In   Alabama^  a  person  who,  in  the 

pistol  was  held  to  be  within  the  stat-  room  of  another  in  which  there  are 

ute.    But  in   Carr  v.   State,  34  Ark.  several  persons,  bears  in  his  vest  pock- 

450;  36  Am.  Rep.  15,  a  contrary  deci-  et  a  pistol,  which  is  willfully  or  know- 

sioD  was  reached.  The  court  said :  "  In  ingly  covered  or  kept  from  sight,    is 

this  case,  the  implements  found  on  de-  guilty  of  a    violation  of    the    statute 

fendant  were  pistols,  and  worn  con-  {Alabama  Code,  §  3274)  against  carry- 

cealed.    But  they  were  not,  either  of  ing  concealed  weapons.  Owen  v.  State, 

them,  loaded ;  and  one  was  wholly  un-  31  Ala.  387. 

fit  for  use,  if  it  had  been.  These  things,  1.  Reasonable   Wear    and    Tear. — In 

■fiirmatively    shown,    rebut    the   pre-  Manchester  Bonded  Warehouse  Co.  z\ 

sumption  that  the  pistols  were  worn  to  Carr,  5  C.  P.  Div.  507,  the  court  said: 

^  Used  as  weapons.    They  could  not  "  These   words  (*  reasonable  wear  and 

i^  s^  used.     If  the  state,  in   a  given  tear')  no  doubt,  include  destruction  to 

should    show  that  pistols  were  some  extent,  e.  ^.,  destruction  of  sur- 

concealed,  the  jury  might  well  face   by   ordinary  friction,  but  we   do 

me  that  they  were  loaded,    and  not  think  they  include  total  destruction 

as  weapons.     But  the  defendant  by  a  catastrophe  which  was  never  con- 

t    remove    the    presumption    by  tern  plated  by  either  party." 

'.  It  would  be  one  of  fact,  and  not  Fair  Wear  and  Tear,  etc. — In  Davis  v. 

w.    The  attention  of  his  honor,  Davis,  57  L.J.  Ch.  1095,  Kehewich,  J., 

ircuit  judge,  seems  to  have  been  said:  "If  those  words,  *  fair  wear  and 

ted  to  the  point  of  defense,  based  tear  and  damage  by  tempest  excepted,' 

the  journey,  which  he  correctly  were  not  there,  any  dilapidations  found 

ed.     For  want  of  sufficient  proof  at  any  time,  or  at  the  end  of  the  term,  by 

the  pistol  was  worn  as  a  weapon,  reason  of  the  wear  and  tear,  the  wear- 

'^  trial  should  have  been  granted. "  ing  out  of  the  walh  and  floors  of  a  public 

he  language  of  the  North  Carolina  house,  for  example,  from  the  constant 

te  is  not  '*  concealed  on  his  per-  traffic  and  so  forth — the  lessee  would 

'*  but  *' concealed  about  his  per-  be   liable    to  replace,  and  if,  unfortu- 

"  and  hence,  if    the    weapon    be  nately,  by  a  storm,  his  chimney  pot  was 

87 


Iltflnltioii.                        WEARING  APPAREL.                       JMaMnnL. 

WEABINO  APPAEBL— (See  also  Separate  Property  of 
Married  Women,  vol.  22,  p.  i). — This  phrase,  in  exemption  and 
revenue  laws,  has  its  popular  import.^ 

blown  dowtif  or  he  had  his  roof  broken,  possession  of  the  defendant.  But  how- 
he  would  be  bound  to  put  it  straight,  ever  this  may  be,  the  words  used  in  the 
and  restore  the  place  to  good  and  sub-  exception  are  to  be  interpreted  in  their 
stantial  repair/'  popular  and  usual  meaning,  and  as 
Natural  and  Beaaonable  Wear  and  they  are  understood  by  plain  practical 
Tear. — In  an  article  of  agreement  for  men ;  and  in  that  sense,  they  do  not 
the  sale  of  real  estate,  by  which  the  ven-  justify  the  construction  contended  for 
dor  stipulates  to  deliver  possession  of  by  the  defendant's  counsel.  The  in- 
the  premises,  at  a  future  day,  in  as  good  tention  of  the  parties  was,  that  upon 
repair  as  they  were  in  at  the  time  of  the  plaintiff's  performing  the  stipula- 
the  execution  of  the  contract, ''natural  tions  on  his  part,  possession  of  the 
and  reasonable  wear  and  tear  ex-  property  was.  to  be  delivered  to  him, 
cepted,"  the  exception  covers  only  such  in  as  good  condition  as  it  was  at  the 
decay  or  depreciation  in  value,  of  the  date  of  the  contract,  except  as  it  might 
property,  as  may  arise  from  ordinary  be  depreciated  in  value  by  the  ordinary 
and  reasonable  use;  and  injury  to  the  use  of  it  by  the  defendant.  The  word 
property  by  a  freshet  is  not  within  the  natural,  in  the  connection  in  which  it 
exception.  Green  v,  Kelly,  20  N.  }.  L.  is  here  used,  means  no  more  than  or- 
547.  Here  Whitehead,  J.,  said:  '*  The  dinary,  as  contradistinguished  from 
last  objection  made  by  the  defendant's  unnatural  or  extraordinary ;  and  the 
counsel,  is,  that  as  it  appears  by  the  whole  clause  refers  only  to  the  decay 
declaration,  the  injury  to  the  dam  arose .  or  depreciation  in  value  of  the  mill,  by 
from  a  freshet,  it  must  be  regarded  as  its  ordinary  and  reasonable  use  by  the 
only  natural  wear  and  tear,  and  there-  defendant.  The  destruction  of  the  dam 
fore  comes  within  the  exception  in  the  by  the  freshet  does  not,  in  my  opinion, 
article.  We  were  referred  to  Webster's  come  within  the  exception." 
dictionary  for  the  meaning  of  the  terms  Wear  and  Tear  Dtatlngnlihed. — The 
used  in  the  exception,  particularly  the  case  of  Bigge  v.  Btgge,  9  Jur.  192, 
words  natural  and  tear;  and  from  these  illustrates  the  distinction  between 
definitions  the  counsel  argues  that,  by  *'  wear  "  and  "  tear."  In  that  case  a 
the  use  of  these  terms,  the  parties  testator  had,  by  handling,  worn  his 
meant  more  than  the  ordinary  decay  will  in  two— a  very  different  thing 
of  the  property  by  reasonable  use.  It  from  his  having  torn  it  in  two— so 
Is  insisted  that  the  exception  provides,  there  was  no  revocation  by  **  tearing  " 
not  only  for  the  ordinary  decay  of  the  within  the  Statute  of  Wills, 
property,  by  the  use  of  the  term  wear;  1.  Anderson's  Law  Diet.,  **  Ap- 
but  also  by  the  use  of  the  other  terms,  parel." 

for  the  violent  rending  or  destruction  In  Freeman  on  Executions  (2d  ed.), 

of  the   same  by  natural  causes,  as   by  ^  232,  it  is  said  that  the  exemption  of 

freshets.     It  should  be  borne  in  mind,  wearing  apparel  from  execution    was 

that  the  agreement  was  to  be  executed  probably  confined   at  common  law  to 

by  payment  of  the  purchase-money  and  the  garments  in  which  the  debtor  was 

delivery  of  the  deed  and  possession  of  clad,  citing"  Cooke  v,  Gibbs,  3  Mass. 

the  premises,  at  a  future  day ;  and  until  193;    Sunbolf   r.    Alford,  3   M.  &   W. 

then  the  defendant  was  to  retain  the  240 ;  Wolf  v.  Summers,  2  Campb.  631 ; 

possession.    There    is  nothing  in  the  Bowne  v,  Witt,  19  Wend.  (N.  Y.)  475. 

agreement  from  which   it  can   be   in-  None  of    these  case^  are  directly   in 

ferred  that  the  sum  the  plaintiff  agreed  point,  and  an  examination  of  the  cases 

to  pay  was  not  a  full  and  fair  price  for  the  following  shows  no  such  interpretation 

property  in  the  condition  it  was  at  the  has  been  given  the  statutes, 

date  of  the  contract.    It  would  be  un-  BxempUona  —  Baga —  Bedding,  etc. — 

reasonable  to  suppose  that  the  plain-  Bags  are   not  articles  of  wearing  ap- 

tiff  would  covenant  to  pay  a  full  price  parel,   nor  bedding ;   nor  do  they  fall 

for  the  property  at  a  future  day,  and  in  within  the  statutory  designation  of  arti- 

the   meantime  run  the  hazard  of  its  cles  exempt  from   levy  and  sale  under 

destruction   by  the  elements,  or  of  its  execution ;  neither  are  they  necessary 

being  improperly   used   while  in    the  for  actual  use  in  the  preservation  of 
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articles  declared   by  statute  to  be  ex-  the  articles  needed  the  operation  of  the 

empt.    Shaw  v.   Davis,    55  Barb.  (N.  tailor,  and  they   were   placed  in    his 

Y.)  389.  hands,  to  be  made  into  a  coat.   Having 

Exemptions. — doth  purchased   for  a  been   thus  appropriated  and  used,   it 

coat,  carried  to  a  tailor  to  be  made  into  assumes  the   character  of  clothing  for 

one,  and  cut  out,  is  exempted  from  at-  the  party,  and  is  within  the  exemption 

tachment.    Ordway  v.  Wilbur,  16  Me.  given  by  the  statute." 

3^3 ;  33  ^^'  T>ec,  663.  Bxemptioni — trunk,    Jewelry,  etc. — 

The  provision  of  Massachusetts  Rev.  A  traveling  trunk,  mahogany  cabinet 
Stats.,  ch.  97,  §  22,  exempting  from  exe-  box,  and  breastpin,  are  not  articles  ex- 
cution    ^  the    necessary    wearing    ap-  empted  from  attachment  and  execution 
parel  "  of  a  debtor,  extends  to  cloth  and  under  the  provisions  of  chapter  184  of 
trimmings  put  into  the  hands  of  a  tailor  the  Revised   Statutes  of  New  Ham p- 
by  the  debtor,  to  be  made  into  clothes  shire^  as  wearing  apparel,   necessary 
necessary    for    him.       Richardson    v.  for  the  debtor  and  his  family,  nor  as 
Buswell,  10  Met.  (Mass.)  506.    Dewey,  household  furniture.    Towns  v.  Pratt, 
J.,  in  delivering  the  opinion    of    the  33  N.  H.  345;  66  Am.  Dec.  726. 
court  in  this  case,  said:  *' In  giving  a  Exemptions  —  Watch. — In   Re  Steele, 
-construction  to  a  remedial  statute,  we  2    Flipp.  (U.  S.)   325,  the  court  said  : 
are  to  bear  in  mind  the  great  object  "  It  would  not  be  doing  any  great  vio- 
and  purposes  which  apparently  led  to  lence    to    the    meaning  of    the   term 
its  enactment,  the  mischief  intended  *  wearing  apparel,' as  used  in  the  bank - 
to  be  avoided,  and  which  called  for  a  rupt  act,  to  include  in  it  a  gold  watch 
remedy.    By  the  general  law  of  attach-  of  moderate  value.    The  definition  of 
ment,  independent  of  the  exemption  the  word  *  apparel,'  as  given  by  lexicog- 
which  the  statutes  have   made    from  raphers,  is  not  confined  to  clothing; 
time  to  time,  everything  belonging  to  the  idea  of  ornamentation  seems  to  be 
the  debtor,  in  the  nature  of  property,  a    rather   prominent  element    in    the 
might  be  taken  on  execution  and  sold,  word,  and  it  is   not  improper  to  say 
The  law  interposed,  and,  to  secure  to  that  a  man  *•  wears  '  a  watch  or'  wears' 
the  debtor  the  absolute  necessaries  of  a  cane.    The  exemption  law  of  ylr^^aff- 
life,  exempted   from  attachment  and  sas  says  that  *  wearing  apparel  shall  be 
execution,  his  *  necessary  wearing  ap-  exempt,  except  watches.' -(4  r>fra»5<7j  Dig. 
parel.'   It  is  admitted  that  the  wearing  503,  504;  Tames'  Bankruptcy  58;  Avery 
apparel  which  was  about  to  be  made  &  Hobbs'  Bankrupt  Law,  68.     In  Pev- 
from  the  articles  seized  on  execution,  erly  v.  Sayles,  ioN.H.356,under  astat- 
was  necessary  to  the  plaintiff.     But  it  ute  which  exempted  *  wearing  apparel 
IS  said  that  it  is  not  exempted  from  exe-  necessary  for  immediate  use,'  it  washeld 
cntjon,  because  the  cloth    and    trim-  that  an  overcoat  and  a  suit  of  clothes 
mings  thus  seized  were  not  yet  fash-  *togo  to  meeting  in'  were  included, 
ioned  and  formed  into  a  coat;  and  it  In  Ordway  v.  Wilbur,  16  Me.  263;  33 
is   contended    that,    until   that    takes  Am.  Dec.  663,  cloth  sent  to  a  tailor  to 
place,  the  exemption   does  not  apply,  be  made  into  clothes  was  in  that  form 
The  counsel  for  the   defendant   asks,  held    to    be  exempt  as  *  apparel.'     In 
what  is  the  limit  to  the  exemption  of  Bumpus  v.  Maynard,  38  Barb.  (N.  Y.) 
articles  adapted  to  clothing,  if  not  that  626,  the  debtor  was  in  bed — his  clothes 
by  him  now  insisted  upon?     Is  the  ex-  were  on   a  chair,  and  his  watch  on  a 
emption  to  be  applied  to  the  earlier  table.    The  officer  was  sued  for  refus- 
stages  of  the  wool  unmanufactured,  or  ing  to  levy  on  them,  and  it  was  held 
the  flannel  before  it  is  fulled  and  dyed?  that  they  were  exempt  as  *  wearing  ap- 
Now   it  seems    to  us,  that  whatever  parel/  notwithstanding  they  were  not 
difficulties   might  exist  as  to  the  arti-  on  the  person.  There  are  some  expres- 
cles  in  these  earlier  stages  above  sup-  sions  in  the  case  which  indicate  that 
posed,  they   do  not  arise  here.     This  possibly  the  court  did  not  intend  to  in- 
cloth  was   not   merely  made,  or  pur-  elude  the  watch  as  *  wearing  apparel,' 
■chased  for  clothing,  but  was  actually  but  it  is  probable  they  did.     It  was  de- 
appropriated    to    that    purpose.    The  cided  in  Smith  v.  Rogers,  16  Ga.  479, 
-case  does  not,  therefore,  depend  upon  that  a  watch  was  not  wearing  apparel, 
the  mere   purpose    of   mind    of    the  But  in  Mack  r.  Parks,  8  Gray  (Mass.) 
debtor  to  make  such  use  of  it  at  a  future  517 ;  69  Am.  Dec.  269,  it  was  held,  in  a 
^y«  but  an  actual   appropriation  of  it  case  where  an  officer  with  an  attach- 
^0  the  purpose  of  wearing  apparel.   To  ment  asked  the  debtor  to  let  him  look 
^  useful  and  convenient  for  clothing,  at  his  watch,  and  being  permitted  tore  it 
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from  his  person  by  breaking  the  cord  to  the  watch  is  allowed  to  have  a  control- 
which  it  was  attached,  that  the  watch  ling  influence  in  determining  that  re- 
was  exempt  from  seizure  at  common  suit.  If  the  value  of  the  watch  be  un- 
law, because  by  that  law  wearing  ap-  reasonable,  or  too  much  money  be 
parel  on  the  person  was  exempt  from  invested  in  it,  the  law  regards  it,  as  jus- 
levy  or  distraint.  See  Freeman  on  Exe-  tice  to  the  creditors  would  require, 
cutions,  §  232.  We  have  no  state  statute  rather  as  a  luxury  than  a  necessity, 
in  Tennessee,  that  I  cab  find,  exempting  And  under  our  statute  this  element  of 
wearing  apparel,  and  we  depend  on  value  would  necessarily  become  an 
these  common-law  principles  for  im-  important  factor,  as  the  exemption  of 
munity  in  such  cases.  It  is  said  in  *  wearing  apparel'  is  limited  to  one 
Richardson  V.  Duncan,  2  Heisk.(Tenn.)  hundred  dollars.  But,  as  we  have  seen, 
220,  that  our  exemption  laws  are  to  be  upon  the  question  whether  a  watch  is  a 
liberally  construed,  and  this  is  the  uni-  necessary  article  of  wearing  apparel, 
versal  doctrine  of  modern  times.  In  the  authorities  are  conflicting.  Upon 
that  case  it  was  held  that  an  '  ass  '  is  the  whole,  our  own  judgment  inclines 
included  in  that  statute  which  exempts  us  to  the  opinion  that  the  phrase  *•  nee- 
*  a  horse,  mule,  or  yoke  of  ox^n;  *  and  in  essary  wearing  apparel,'  as  used  in  our 
Webb  V,  Brandon,  4  Heisk.  (Tenn.)  statute,*  may  include  in  it  a  watch  of 
285,  an  ox  wagon  is  included  in  the  moderate  value  without  doing  violence 
description  '  one  two-horse  wagon.'  to  its  meaning.  We  are  not,  therefore. 
But  whether  a  watch  may  be  included  prepared  to  say  that  a  watch  of  moder- 
in  the  statutory  exemption  of  *■  wearing  ate  value  is  not  a  necessary  article  of 
apparel '  or  not,  it  certainly  may  be  wearing  apparel,  and  as  such  exempt, 
allowed  as  *  other  necessaries '  under  when  it  is  made  to  appear  affirmatively 
certain  circumstances.'*  that  the  watch  and  other  articles  of  ap- 
A  watch  of  moderate  value  may  be  parel  selected  or  reserved  do  not  exceed 
exempt  from  execution  as  **  necessary  the  amount  limited  by  the  statute." 
wearing  apparel,"  when  it  is  made  to  See  also  Mack  v.  Parks,  8  Gray  (Mass.) 
appear  that  the  watch  and  other  arti-  520;  69  Am.  Dec.  269. 
cles  reserved  as  wearing  apparel  do  On  the  other  hand  in  Gooch  t<. 
not  exceed  the  amount  limited  by  the  Gooch,  33  Me.  535,  it  was  held  that  a 
statute.  But  in  such  case  it  lies  with  watch,  which  the  testator  had  been  in 
the  party  claiming  the  exemption  to  the  habit  of  carrying  upon  his  person, 
prove  affirmatively  the  facts  which  es-  did  not  pass  by  a  bequest  of  his  *'  wear- 
tablish  his  claim.  Stewart  v,  McClung,  ing  apparel ;  "  nor  by  a  bequest  of  his 
12  Oregon  431.  Here  the  court  said  :  **  house  furniture." 
"  The  question  whether  a  watch  is  a  A  silver  watch  and  chain,  worn  by 
necessary  article  of  wearing  apparel,  the  debtor,  is  not  exempt  under  Min- 
and  as  such,  exempt,  seems,  from  the  nesoia  Gen.  Stat.,  ch.  66,  §  279,  as 
decisions,  to  depend  upon  the  particular  **  wearing  apparel  of  the  debtor  and  his 
facts,  or  attendant  circumstances  of  family,"  nor  as  "household  furniture," 
each  case,  such  as  the  value  of  the  though  the  debtor  be  a  householder 
watch,  the  condition  and  business  of  with  a  family,  and  has  no  clock  or 
the  debtor,  etc.,  and  has  been  differently  other  watch  or  timekeeper  and  used  the 
decided  under  different  circumstances,  said  watch  to  keep  the  time  at  his  house. 
.  .  .  If  a  watch  is  in  no  sense '  wear-  In  Rothschild  v,  Boelter,  18  Minn.  332, 
ing  apparel,'  as  some  of  the  authorities  the  court  said :  '*  The  statute  in  ques- 
indicate,  the  judicial  construction  of  tion  exempts  (sub.  5)  *  all  wearing  ap- 
the  word  ^  necessary'  is  of  no  impor-  parel  of  the  debtor  and  his  family.'  It 
tance.  On  the  other  hand,  it  would  is  contended  that  a  watch  worn  by  a 
seem  that  if  a  watch  worn  by  a  person  debtor  is  wearing  apparel.  It  would 
may  be  considered  as  a  part  of  his  not  be  urged,  however,  that  a  watch 
dress  or  apparel,  the  word  ^  necessary,'  which  a  debtor  had  never  worn,  but 
as  judicially  construed,  would  not  so  which,  for  instance,  as  in  one  of  the 
materially  affect  the  meaning  of  the  New  Tork  cases  cited  by  defendant, 
phrase  *  wearing  apparel '  as  to  exclude  had  always  been  hung  up  m  the  house, 
it.  It  is  probably  true  that  a  watch  is  was  his  wearing  apparel.  If,  then,  this 
ordinarily  worn  more  for  convenience  watch  be  wearing  apparel,  it  must  be 
than  as  a  mere  luxurious  ornament.  But  the  circumstance  that  the  debtor  wears 
to  determine  whether  it  is  one  or  the  it,  that  makes  it  so.  In  a  certain  sense, 
other,  necessary  or  luxurious,  as  an  arti-  indeed,  he  may  be  said  to  'apparel  him- 
cle  of  dress  or  apparel,  the  value  of  self '  in  it,  as  he  might  be  said  to  do 
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with  respect  to  any  other  wearable  arti-  clothing  as  is  necessary  to  meet  the 
c\t  of  use  or  ornament,  e,  g^  a  diamond  varjing  changes  of  our  climate,  and  the 
ring.  But,  if  this  makes  it  wearing  ap-  customary  habits  and  ordinary  necessi- 
parel,  a  debtor  might,  as  suggested  by  ties  of  the  mass  of  the  people.  The 
the  respondent,  keep  any  number  of  clothing  worn  by  the  indiyidual  while 
such  articles,  whatever  their  value,  about  his  daily  toil  might  be  all  that 
from  his  creditors,  for  the  quantity  of  was  necessary  for  the  time,  but  be 
wearing  apparel  exempted  is  without  wholly  insumcient  when  such  labor 
limit  But  that  an  article  may  be  worn  ceased  ;  and  the  clothing  suitable  and 
does  not  make  it  wearing  apparel  proper  for  days  of  labor  might  not  be 
within  this  statute.  The  words  are  to  such  as  the  common  sentiment  of  the 
be  construed,  in  this  case,  according  to  community  would  deem  necessary  and 
the  common  and  approved  usage  of  proper  for  use  on  days  set  apart  for 
the  language  (Gen.  Stat.,  ch.  4,  §  i),  religious  assembling  and  worship;  a 
namely,  as  referring  to  garments  or  common  privilege,  which  our  laws  ac- 
clothing  generally  designed  for  wear  of  cord  to  all,  and  which  it  deems  neces- 
the  debtor  and  his  family."  sary  to  all.  A  suitable  overcoat,  also. 
Neither  the  watch,  nor  its  chain,  key,  is  no  luxury  but  a  necessity ;  always  re- 
and  seals,  nor  the  finger  ring  which  quired  to  be  on  hand,  as  a  protection 
were  usually  worn  by  a  person  when  against  the  frequent  changes  and  in- 
Hying,  are  to  be  deemed  a  part  of  his  clement  seasons  of  our  climate.  We  re- 
wearing  apparel,  which,  after  his  de-  gard,  then,  the  instructions  of  the  court 
cease,  are»  by  the  Vermont  Comp.  as  fully  within  the  requirements  of  the 
Stat.,  ch.  50,  ^  I,  to  go  to  his  widow,  statute;  and  that,  in  the  words  of  the 
Redl^eld,  Ch.  J.,  dissenting.  Other-  charge,  the  statute  is  designed  to  ex- 
wiae  of  a  bosom  pin.  The  court,  in  empt  from  attachment,  as  necessary 
Sawyer  v.  Sawyer,  28  Vt.  252,  said ;  wearing  apparel,  *■  an  outside,  or  great 
"The  county  court  held  that  the  coat,  at  all  seasons  of  the  year;  and,  in 
watch,  watch  key,  watch  chain,  cord  addition,  the  decent  and  comfortable 
and  seals,  and  the  finger  ring,  and  everyday  wearing  apparel,  a  full  suit, 
the  sword  and  sword  belt,  were  not  suitable  to  wear  abroad  or  to  meeting.' *' 
to  be  deemed  a  part  of  the  wearing  And  in  Towns  r.  Pratt,  33  N.  H.  349; 
apparel  of  the  deceased  husband,  and  66  Am.  Dec.  726,  it  was  said:  *'  The 
a  majority  of  the  court  think  this  exemption,  however,  under  the  statute 
was  a  sound  construction  of  the  stat-  is  limited  to  the  wearing  apparel  nee- 
ute.  They  seem  to  me  to  fall  clearly  essary  for  the  debtor  and  his  family, 
within  the  category  of  ornaments.  To  The  word  *  necessary,'  as  here  used,  is 
call  them  wearing  apparel  would  be,  as  not  to  be  understood  in  its  most  rigid 
it  appears  to  me,  to  give  a  latitudina-  sense,  implying  something  indispensa- 
rianmeaningtotheterm,  which  the  leg-  ble,  but  as  equivalent  to  convenient 
islature  never  intended  it  should  have,  and  comfortable.  Peverly  v,  Sayles, 
Though  a  watch  may  have  a  further  10  N.  H.  356.  It  would,  therefore,  in- 
use  than  mere  ornament,  yet  that  is  elude  such  articles  of  dress  or  clothing 
not  enough  to  make  it  and  its  incidents  as  might  properly  be  considered  among 
wearing  apparel.  The  finger  ring  is  the  necessaries  in  contradistinction  to 
peculiarly  matter  of  ornament;  and  the  luxuries  of  life.  Davlin  r .  Stone,  4 
we  are  disposed  to  consider  the  sword  Cush.  (Mass.)  359.  Whether  an  arti- 
and  sword  belt  the  emblems  of  distinc-  cle  attached  is  a  necessary  or  a  luxury, 
tion  worn  on  special  occasions,  and  may,  under  some  circumstances,  be  a 
which  were  in  no  way  attached  to  the  question  for  the  jury,  depending  upon 
wearing  apparel,  so  as  to  become  a  the  situation  of  the  debtor  and  the 
part  of  it"  character  and  uses,  and  perhaps  the 
Bxemptions— MeeesBary  Wearing  Ap-  cost,  of  the  article.  But  in  reference  to 
9tftL — The  Neiu  Hampshire  statute  trinkets,  like  a  breastpin,  we  think 
exempting  from  attachment  the  nee-  the  court  may  be  understood  to  know 
essary  wearing  apparel  for  immediate  so  much  of  their  nature  and  purposes 
use,  exempts  suitable  apparel  for  labor,  as  to  be  at  liberty  to  determine,  with- 
with  an  extra  suit  for  days  of  religious  out  the  intervention  of  a  jury,  that,  un- 
worship,  and  an  overcoat  at  all  seasons  der  no  circumstances,  can  they  be  held 
of  the  year.  In  Peverly  v,  Sayles,  to  be  requisite  for  the  comfort  or  con- 
10  N.  H.  357,  the  court  said:  "The  venienee  of  the  wearer,  as  apparel,  so 
wearing  apparel  necessary  for  immedi-  as  to  render  them  necessary  within  the 
ate  use  must   be  such  an  amount  of  meaning  of  the  statute." 
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In  Unttad  States  Eevenue  Laws. — As  and  grades  and  occupations— language, 

used  in  the  Tariff  Act  of  1883,  '*  wear-  the  meaning  of  which    is    impressed 

ing  apparel "  is  held  not  to  include  upon  all  by  the  daily  habits  and  neces- 

shoes.    Swayne  v,  Hager,  37  Fed.  Rep.  sities  of  all,  may  be  wrested  from  its 

782.    The  court    said :   '*  So,  also,  in  -established  and  popular  import  in  ref- 

my  opinion,  shoes  were  not  intended  erence  to  the  common  concerns  of  life, 

to  be  included  in  the  terms,  '  wearing  there  can  be  little  stability  or  safety  in 

apparel  of  every   description,*  in   the  the  regulations  of  society.    Perhaps, 

provisions  cited  from  schedule  K.     By  within  the  compass  of  the  English  lan- 

reading  it  with  the  context,  *  wearing  guage,  and  certainly  within  the  popular 

apparel    .    .    .    made  up  or  manufac-  comprehension  of  the  inhabitants   of 

tured  wholly  or  in  part  by  a  tailor,  this   country,  there    can    scarcely    be 

seamstress,  or  manufacturer,^  it  seems  found  terms  the  import  of  which  is  bel- 

«vident  that  Congress  intended  other  ter  understood  than  is  that  of  the  words 

manufacturers  of  a  class  similar  to  a  *  shawl  *  and  *  wearing  apparel,'  or  of 

*  tailor  or  seamstress  '  —  *  something  *  shawl '  as  a  familiar,  everyday  and  in- 
ejusdem  generis.^  The  principle  nos"  dispensable  part  of  wearing  apparel. 
citur  a  sociis  appears  to  me  to  be  ap-  And  it  would  seem  to  be  a  most  ex  tray- 
plicable.  A  shoemaker  is  not  in  any  agant  supposition  which  could  hold 
respect  similar  to  a  tailor,  or  seam-  that,  in  the  enactment  of  a  law  affect- 
stress.  In  ordinary  popular  use  of  Ian-  ing  the  interests  of  a  nation  at  large, 
guage,  no  one,  I  presume,  would  for  a  the  legislature  should  select  for 
moment  think  that  shoes  are  in-  that  purpose  language  by  which  the 
eluded  in  the  terms  *  wearing  apparel.'  nation  or  the  mass  of  the  people  must 
See  the  following  decisions  support-  necessarily  be  misled.  The  popular 
ing  and  illustrating  the  construction  or  received  import  of  words  furnishes 
adopted.  Oates  v.  National  Bank,  too  the  general  rule  for  the  interpretation 
U.  S.  244;  Bend  v.  Hoyt,  13  Pet.  (U.  of  public  laws  as  well  as  of  private  and 
S.)  270 ;  Adams  v.  Bancroft,  3  Sumn.  social  transactions ;  and  wherever  the 
<U.  S.)  386;  Reiche  v,  Smythe,  13  legislature  adopts  such  language  in  or- 
Wall.  (U.  S.)  162."  der  to  define  or  promulge  their  action 

Under  the  Tariff  Act  of  1846,  it  was  or  their  will,  the  just  conclusion  from 

held    that    shawls,    whether    worsted  such  a  course  must  be,  that  they  not 

shawls,  worsted  and  cotton  shawls,  silk  only    themselves    comprehended    the 

and  worsted  shawls,  barege  shawls,  me-  meaning  of  the  language  they  have  se- 

rino  shawls,  silk  shawls,  worsted  scarfs,  lected,  but  have  chosen  it  with  refer- 

silk  scarfs,   and    mousseline  de  .  laine  ence  to  the  known    apprehension    of 

shawls,  were  "  wearing  apparel,"  and  those    to    whom   the  legislative    lan- 

therefore  subject  to  a  duty  of  thirty  per  guage  is  addressed,  and  for  whom  it  is 

cent,  under  schedule  C.    In  Maillard  v.  designed  to  constitute  a  rule  of  conduct, 

Lawrence,  16  How.  (U.S.)  261,  the  court  namely,   the  community   at  large.     If, 

said:  '*  The  effort  has  been  made  to  sub-  therefore,  the  strange  concession  were 

stitute  for  the  literal  and  lexicograph-  admissible  that,  in  the  opinion  of  a  por- 

ical  and  popular  meaning  of  the  phrase  tion  of  the  mercantile  men,  shawls  were 

*  wearing  apparel,*  some  supposed  mer-  not  considered  wearing  apparel,  it . 
cantile  or  commercial  signification  of  would  still  remain  to  be  proved  that 
these  words,  and  to  render  subserv-  this  opinion  was  sustained  by  the  judg- 
ient  to  that  signification  what  was  ment  of  the  community  generally,  or 
clearly  accordant  with  the  etymology  that  the  legislature  designed  a  depar- 
of  the  language  of  the  statute,  with  the  ture  from  the  natural  and  popular  ac- 
essential  purposes  and  action  of  the  ceptation  of  language." 
government,  and  with  the  widespread,  A  citizen  of  the  United  States^hrriY- 
if  not  the  universal,  understanding,  of  ing  home  from  a  visit  to  Europe  with 
all  who  may  not  happen  to  fall  within  his  family,  at  the  end  of  September,  by 
the  range  of  a  limited  and  interested  a  vessel,  brought  with  him  wearing  ap- 
class.  In  instances  in  which  words  or  parel,  bought  there  for  his  and  their 
phrases  are  novel  or  obscure,  as  in  use,  to  be  worn  here  during  the  season 
terms  of  art,  where  they  are  peculiar  then  approaching,  **  not  excessive  in 
or  exclusive  in  their  signification,  it  quantity  for  persons  of  their  means, 
may  be  proper  to  explain  or  elucidate  habits,  and  station  in  life,"  and  their 
them  by  reference  to  the  art  or  science  ordinary  outfit  for  the  winter.  A  part 
to  which  they  are  appropriate ;  but  if  of  the  articles  had  not  been  worn,  and 
language  which  is  familiar  to  all  classes  on  these  duties  were  exacted  by  the  col- 
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WKBK— (See  also  Time,  Computation  of,  vol.  26,  p.  3  ; 
Statutes,  vol.  23,  p.  140;  Taxation,  vol.  25,  p.  372). — The 
word  "  week,"  both  in  law  and  in  common  conversation  or  writ- 
ing, has  two  separate  and  distinct  meanings.  Sometimes,  it 
means  a  period  of  time  commencing  on  Sunday  morning  and  end- 
ing Saturday  at  midnight ;  at  other  times  the  term  is  used  as 
signifying  a  period  of  time  of  seven  days*  duration,  without  any 
reference  to  when  that  period  commences,  whether  on  Sunday, 
Monday,  or  Saturday.* 

lector.    It  was  held  that,  under  the  stat-  open.*'  Grant  v,  Maddox,  i6  L.  J.  Exch. 

ute   exempting    from    duty   **  wearing  227. 

apparelin  actual  use  and  other  personal  **Wa«k  Nejct  PreoMllng." — The  word 

effects  (not  merchandise)     ...    of  'Veek"  in  the  provision  of  the  Nevada 

persons  arriving  in  the  United  States"  Act  of  1873,  for  the    removal  of  the 

the  proper  rule  to  be  applied  was  to  county  seat  of  Humboldt  County,  that 

exempt  from  duty  such  of  the  articles  all  the  offices  shall  be  removed  to  W. 

as  fulfilled  the  following  conditions:  (I )  "on  the  week  next  preceding  May  i, 

wearing  apparel  owned  by  the  passen-  1873/'  does  not  mean  the  week  ending 

ger,  and  in  a  condition  to  be  worn  at  at  12  o'clock  on  Saturday  night,  but  the 

once  without  further  manufacture;  (2)  seven  days  prior  to  May  i,  1873.  ^vans 

brought  with  him  as  a  passenger,  and  v.  Job,  8  Nev.  322. 

intended  for  the  use  or  wear  of  himself  Once  a  Week. — Where  a  statute  for 

or  his  family  who  accompanied  him  as  the    maintenance    of    public    schools 

passengers,  and   not   for  sale,  or  pur-  provided  that  to  impose  an  additional 

•chased  or  imported  for  other  persons,  school  tax,  an  election  should  be  called 

or  to  be  given  away;  (3)  suitable  for  by  posting  notices  for  twenty  days,  and 

the  season  of  the  year  which  was  im-  **  if  there  is  a  newspaper  in  the  county, 

mediately  approaching  at  the  time  of  by  advertisement  therein  once  a  week 

arrival;  (4)  not   exceeding  in  quantity,  for  three  weeks,*'  it  was  held,  that  it 

-or  quality,  or  value,  what  the  passenger  was   not  necessary  for  the  call  to  be 

was  in  the  habit  of  ordinarily  provid-  published  twenty- one  days  before  the 

ing  for  himself  and  his  family  at  that  day  of  election,  but  that  three  insertions 

time,  and  keeping  on  hand  for  his  and  upon  three  successive  weeks  and  at  any 

their  reasonable  wants,  in  view  of  their  time  in  any  of  such  weeks  before  the 

means  and  habits  in  life,  even  though  election  were  sufficient.     State  i\  Yel- 

such  articles  had    not  been    actually  low  Jacket  Silver  M in.  Co.,  5  Nev.  340. 

worn.    Astor  v.  Merritt,  11 1  U.  S.  202.  The  first  publication  of  a  notice  of  a 

1.  State    V.    Yellow   Jacket    Silver  sale  under  a  power  contained  in  a  mort- 

Min.  Co.,  5  Nev.  430.  g&ge*  which  requires  the  notice  to  be 

Though '*a  week'*  usually  means  any  published  ''once  each  week  for  three 

consecutive  seven  days,  it  will  some-  successive  weeks,'*  need  not  be  made 

times  be  interpreted  to  mean  the  ordi-  three  weeks  before  the  time  appointed 

nary  notion  of  a  week  reckoning  from  for  the  sale.     Dexter  v.  Shepard,  117 

Sunday    to     Sunday.       Bazalgette    v,  Mass.  480.     See  also  Frothingham  7*. 

Lowe,  24  L.  J.  Ch.  368,  416.  March,  i  Mass.  247. 

And,    probably,    a    "week"    usually  In  Ronkendorff  v.  Taylor,  4  Pet.  (U. 

means  seven  clear  days;  thus  where  a  S.)  361,  the  court  said:  "The  words  of 

statute  provided  that  notice  of  appeal  the  law  are,  'once  a  week.'     Does  this 

should  be  given  *'within  one  week''  be-  limit    the  publication  to  a  particular 

fore  such  appeal  was  to  be  heard,  and  day  of   the  week?     If    the    notice  be 

notice  was  given  on  the  twenty -second  published    on    Monday,    is  it  fatal  to 

for   the    twenty-ninth,     it     was    held  omit  the  publication  until  the  Tuesday 

that  the  notice  was  insufficient.    Reg.  week  succeeding?    The  object  of  the 

V.  Sweeney,  2  Ir.  L.  R.  278.  notice  is  as  well  answered  by  such  a 

*'Par  Weelc" — A    theatrical    engage-  publication,  as  if  it  had  been  made  on 

ment  at  so  much  **  per  week,"  may  be  the  following  Monday.     A   week  is  a 

shown,  by  usage,  to  mean,  "per  week  definite  period  of  time,  commencing  on 

during  every  week  that  the  theater  is  Sunday  and  ending  on  Saturday.     By 
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WEEKLY.— See  note  i. 

this  construction  the  notice  in  this  case  Bouvier's   Law    Diet.    The  word  was 

must  be  held  sufficient.     It  was  pub-  judicially  construed  in  accordance  with 

lished,  Monday,  January  the  6th,  and  the  foregoing  definitions  in  the  case 

omitted   until   Saturday^   January    the  of  Ronkendorff  v,  Taylor,  4  Pet.  (U. 

i8th,  leaving  an  interval  of  eleven  days;  S.)   361  (7   L.   Ed.  886),  where  it   is 

still  the  publication  on  Saturday  was  said:     'A    week    is   a  definite    period 

within  the  week  succeeding  the  notice  of  time,  commencing  on  Sunday  and 

of  the  sixth.     It  would  be  a  most  rig^id  ending  on  Saturday.'     It  follows  from 

construction  of  the  act  of  Congress,  this  construction   that  while   in    most 

justified  neither  by  its  spirit    nor   its  cases    more    than    two    full   calendar 

language,  to  say  that  this  notice  must  weeks  must   necessarily  elapse,  under 

be  published  on  any  particular  day  of  the  statute,  between  the  time  of   sen- 

a  week.     If  published  once  a  week,  for  tence  and    the  execution,  in   no   case 

three  months,  the  law  is  complied  with,  could  such  execution  take  place  within 

and  its  object  effectuated."  less  than  fifteen  days  from  the  date  of 

In  Steinle  v.  Bell,  12  Abb.  Pr.  N.  S.  sentence.     Sunday  being  a  non-jurid- 

(N.  Y.  C.  PI.)  172,  it  was  held  that  a  ical  day,  the  most  favorable  case  pos- 

week    is    a    definite  period    of    time,  sible  in  support  of  the  theory  advanced 

commencing    on     Sunday    and     end-  by  counsel  for  the  prisoner — ^that  the 

ing  on  Saturday;  and  under  the  rule  time  could  be  shortened  under  the  late 

requiring    service    by    publication   to  act — would  arise  if  a  defendant  should 

be    made,    by    publication   **  not    less  be  sentenced   upon  a  Saturday.     For 

than    once    a    week    for    six   weeks,"  convenience,  we  will  assume  that  such 

the  notice  need  not  be  published  on  Saturday  is  the  first  day  of  the  month, 

the  same  day  in  each  week,  but  may  be  The  week  of  execution  could  in  no  event 

on  any  day  in  each  week  during  the  commence  to  run  until  the  third  Sun- 

six  weeks.     Seven  days'    interval  be-  day  thereafter, — the  sixteenth  day  of 

tween  publications  is  not  essential.  the  month, — which  would  be  the  earliest 

Statute  Prescribing  Time  for  Capital  possible  day  for  the  sentence  to  be  exe- 
Bxeontlona. — A  '*  week  of  time,"  within  cuted,  under  the  terms  of  the  act.  And 
the  meaning  of  the  Colorado  statute  the  same  result  would  follow  under  the 
prescribing  that  such  week  shall  be  ap-  former  law,  requiring  at  least  fifteen 
pointed  within  which  a  condemned  days  from  the  time  of  sentence  to  the 
person  shall  be  executed,  means  a  pe-  execution ;  as  it  has  been  decided  in  this 
riod  beginning  and  ending  Saturday  at  state  that  when  time  is  to  be  computed, 
midnight.  In  re  Tyson,  13  Colo.  483.  either  prior  or  subsequent  to  a  day 
In  this  case  the  court  said  :  "  The  com-  named,  the  usual  rule  is  to  exclude  either 
mand  of  the  statute  is  that  a  week  of  the  first  or  last  day  of  the  designated 
time  shall  be  fixed  by  the  court  within  period,  and  include  the  other.  Steb- 
which  the  sentence  must  be  executed,  bins  v.  Anthony,  5  Colo.  348.  So,  under 
such  week  not  to  be  less  than  two  weeks,  either  law  in  the  case  supposed,  a  sen- 
nor  more  than  four  weeks,  from  the  tence  might  be  executed  upon  the  six- 
day  of  passing  sentence.  We  are  of  teenth  day,  for  aught  that  appears  in 
the  opinion  that  a  week  of  time  so  to  either  act  to  the  contrary.  We  are  not, 
be  fixed  must  be  held  to  be  calendar  on  account  of  the  illustration  given,  to 
week,  i.  e.j  a  period  of  time  extending  be  understood  as  sanctioning  the  exe- 
from  twelve  midnight,  Saturday,  until  cution  of  the  death  penalty  upon  the 
twelve  midnight  the  following  Satur-  Sabbath  day.  Such  a  course  would  be 
day.  By  consulting  lexicographers  of  highly  improper,  if  not  positively  ille- 
established  accuracy,  this  conclusion  gal.  If  the  latter,  an  additional  day 
will  be  found  to  be  m  accordance  with  would  be  gained  under  the  new  law.  In 
the  primary  and  usual  definition  g^ven  addition  to  the  authorities  herein  before 
to  the  word  *week.*  *  Week.  A  period  of  cited,  we  refer  to  the  following  in  sup- 
seven  days;  particularly  the  period  of  port  of  the  conclusion  reached  in  this 
seven  days  commencing  with  Sunday.'  opinion  :  i  Bishop's  Criminal  Law  (8th 
Worcester's  Diet.  ...  *  Seven  days  ed.),  §  280  el  seg,;  Wharton's  Crim- 
of  time.  The  week  commences  imme-  inal  Law  (8th  ed.),  §  31 ;  Wade  Retro- 
diately  after  twelve  o'clock  on  the  night  active  Laws,  §  383;  State  v.  Arlin,  39 
between  Saturday  and  Sunday,  and  N.  H.  179;  Marion  v.  State, '20  Neb.  233; 
ends  at  twelve  o'clock,  seven  days,  of  57  Am.  Rep.  825." 
twenty -four    hours    each,    thereafter.'  1.  Weekly  Paper. — Trustees,  in  selling 
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WXEKLT  PATKEHT  LAWS.— In  several  of  the  states  statutes 
have  been  recently  enacted  known  as  the  "  Weekly  Payment 
Laws,"  the  purpose  of  which  is  the  protection  of  the  employees 
of  corporations  from  what  has  been  termed  '*  the  greed  of  corpo- 
rate capital."  The  terms  of  the  Rhode  Island  statute,*  are  as  fol- 
lows :  Every  corporation,  other  than  religious,  literary,  or  charita- 
ble corporations,  and  every  incorporated  city,  but  not  including 
towns,  shall  pay  weekly  the  employees  engaged  in  its  business  the 
wages  earned  by  them  to  within  nine  days  of  the  date  of  such 
payment,  unless  prevented  by  inevitable  casualty;  provided, 
however,  that,  if  at  any  time  of  payment  any  employee  shall  be 
absent  from  his  place  of  labor,  he  shall  be  entitled  to  said  pay- 
ment at  any  time  thereafter  on  demand.  Any  corporation  violat- 
ing any  of  the  provisions  of  this  act  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars  and  not  more  than  one  thou- 
sand dollars.  The  constitutionality  of  this  statute  was  assailed 
upon  the  following  grounds :  First,  because  it  interfered  with  the 
liberty  of  the  individual  to  contract  for  the  sale  of  his  labor  to 
the  best  advantage,  as  he  deemed  fit,  and  also  with  the  liberty  of 
the  corporation  so  to  contract  with  the  individual ;  and  second, 
because  it  was  class  legislation,  in  that  it  applied  only  to  corpora- 
tions, and  further,  to  certain  classes  of  corporations  only.  The 
court  negatived  these  contentions  and  upheld  the  statute.* 

certain  church  property, under  Ontario  ell  v.  Com.,  7  Wall.  (U.  S.)  321 ;  Ex  p. 

Rev.  Stat.  (1887),  ch.  237,  §   13,  ad-  Spies,  123  U.  S.  131;  Cooler's  Const, 

▼ertised  on  the  same  day  of  the  week  for  Lim.  (6th  ed.)  29.    The  second  point 

four  successive  weeks  in  a  daily  paper,  urged  against  the  statute  was  that  it 

It  was  held  that  this  was  not  a  compli-  contravened  article  XIV.,  section  i,  of 

ance  with  the  provision  of  the  statute  the  amendments  to  the  United  States 

directing  publication  in  a  **  weekly  pa-  constitution,  but  it  was  held  that  an  in- 

per,"  to  make  a  proper  sale  of  the  lands,  corporated  company  was  neither  a  citi- 

and    that    the     purchaser    had   good  zen  of  the  United  States  nor  a  person 

grounds  for  refusing  to  accept  the  title  within  the  meaning  of  the  amendment, 

oiTered.    East  Presbyterian  Church  v,  and  therefore   could   not   be   included 

McKay,  16  Ont.  30.  within   its  provisions.     The  court  re- 

1.  Rhode  Island  Pub.  Laws,  ch.  918,  views   and   relies  upon   the  following 

^^  I,  2.  cases:    Insurance  Co.  v.  New  Orleans, 

8.  State  V.  Brown,  etc.,  Mfg.  Co.  (R.  i  Woods  (U.  S.)  Sq;  Bank  of  Augusta 

1. 1892),  39  Am.  &  Eng.  Corp.  Cas.  190.  v.  Earle,  13  Pet.  (U.  S.)  586;  Paul  v. 

In  this  case  it  was  urged  that  the  statute  Virginia,  8  Wall.  (U.  S.)  177. 

was  in  conflict  with  article  V  of  the  It  was  also  contended  that  the  stat- 

'  amendments    to     the    United    States  ute  violated  sections  2,   10,  and   16  of 

constitution,  but  the  question  was  dis-  article  i  of  the  constitution  of /?A0</^  Tf- 

missed  with  the  observation  that  "that  landy  relating,  respectively,  to  the  equal 

amendment,   like    all  the  rest  of  the  distribution,  among  the  citizens,  of  the 

first  ten  amendments,  is  intended  solely  burdens  of  the  state;  to  depriving  one 

as  a  limitation  on  the  exercise  of  power  of  property,  etc.,  except  by  the  judg- 

by  the    government   of    the    United  ment  of  his  peers  or  the  law  of  the 

Statesj  and  is  not  applicable  to  the  leg-  land ;  and  to  taking  private  property 

illation  of  the  states.''     Citing- "Bd^vToti  for  public  uses  without  just  compensa- 

V.Baltimore,  7  Pet.  (U.  S.)  247;  State  tion.     Upon  this  point,  the  court  said- 

V.  Paul,  5  R.  I.  185 ;    In  re  Liquors  of  <*It  seems  to  us  that  the  question  of 

I^itzpatrick,   16  R.  I.   60;    Holmes  v,  conflict  with  these  constitutional  provi- 

Jennison,  14  Pet.  (U.  S.)  540;  Withers  sions  may  be  determined  by  a  solution 

I'-  Buckley,  30  How.  (U.  S.)  84 ;  Twitch-  of  the  question  whether  chapter  918  is 
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a  valid  exercise  of  the  power  reserved  assembly  to  amend  charters.  As  this 
to  the  general  assembly  to  amend  or  act  applies  only  to  corporations  and  is, 
repeal  acts  of  incorporation.  If  it  is  a  therefore,  intended  to  remedy  evils 
valid  exercise  of  such  reserved  power,  presumably  attaching  to  them  only,  we 
then  these  constitutional  provisions,  as  do  not,  in  our  view  of  the  case,  con- 
to  so  much  thereof  as  it  is  claimed  sider  it  necessary  to  consider  that  point 
chapter    918    violates,  would  have  no  further." 

application  ;  for  as  the  defendant  is  an  The  point  was  made  by  counsel  that 
artificial  and  not  a  natural  body,  it  ac-  the  power  to  contract,  granted  in  the- 
cepted  its  charter — its  creation,  so  to  charter,  was  such  property  of  the  de> 
speak— on  such  conditions  as  its  crea-  fendant  that  modifying  or  limiting  it 
tor,  the  general  assembly,  either  orig-  by  the  general  assembly  was  taking 
inally  or  subsequently  imposed.'*  The  away  the  defendant's  property  without 
court,  relying  upon  Greenwood  v.  compensation.  In  negativing  this  posi- 
Union  Freight  R.  Co.,  105  U.  S.  13;  tion,  the  court  said:  *' The  property  of 
Dartmouth  College  v.  Woodward,  4  a  corporation  that  cannot  be  taken 
Wheat.  (U.  S.)  510;  Wales  v.  Stetson,  away  by  the  general  assembly  through 
2  Mass.  143;  3  Am.  Dec.  39;  Fletcher  the  exercise  of  its  reserved  *  power  is 
V,  Peck,  6  Cranch  (U.  S.)  87;  Miller  such  property  as,  upon  the  dissolution 
V.  New  York,  15  Wall.  (U.  S.)  478;  of  the  corporation,  would  belong  to  its 
Roxbury  v.  Boston,  etc.,  R.  Co.,  6  creditors  and  stockholders,  and  not  a 
Cush.  (Mass.)  424;  Bangor,  etc.,  R.  privilege  it  derived  from  the  creating 
Co.  V.  Smith,  47  Me.  34 ;  Inland  Fish-  power,  and  which  it  was  agreed,  upon 
eries  v.  Holyoke  Water  Power  Co.,  accepting  the  charter,  might  be  amend - 
104  Mass.  446;  Sherman  v.  Smith,  i  ed  at  will  by  the  general  assembly."  It 
Black  (U.  S.)  587;  Massachusetts  was  argued  that  the  statute  would 
General  Hospital  v.  State  Mut.  L.  prevent  contracts  for  payment  by  the 
Assur.  Co.,  4  Gray  (Mass.)  227;  Fitch-  piece  or  job,  but  the  court  construed  it 
burg  R.  Co.  V.  Grand  Junction  R.,  etc.,  dififerently,  saying :  *'  If  employees  are 
Co.,  4  Allen  (Mass.)  198;  Com.  v.  to  be  paid  by  a  time  standard,  then 
Eastern  R.  Co.,  103  Mass.  254;  4  Am.  they  must  be  paid  weekly ;  but  if  they 
Rep.  55^;  Albany  Northern  R.  Co.  xk  are* to  be  paid  by  the  piece,  then  wages 
Brownell,  24  N.  Y.  345,  overruling  are  not  *  earned  '  until  the  piece  is  done. 
Miller  v.  New  York,  etc.,  R.  Co.,  21  and  the  wages  to  be  paid  weekly  are 
Barb.  (N.  Y.)  513 ;  State  v.  Northern  the  wages  *  earned  '  to  within  nine  days 
Cent.  R.  Co.,  44  Md.  131 ;  Worcester  of  the  date  of  payment."  Continuing, 
V,  Norwich,  etc.,  R.  Co.,  109  Mass.  the  court  said :  '*  It  has  been  urged 
103;  Munn  V,  Illinois,  94  U.  S.  113,  that  chapter  918  is  unconstitutional,  be- 
an d  distinguishing  Shields  v,  Ohio,  95  cause  it  interferes  with  the  rights  of 
U.  S.  319,  determined  that  the  statute  employees  to  make  such  contracts  with 
in  question  operated  as  an  amendment  a  corporation  as  they  see  fit.  No  inhi- 
to  the  defendant's  charter,  and  was  of  bition  is  placed  upon  employees  to 
such  a  character  as  to  constitute  a  prop-  make  such  contracts  as  they  choose 
er  and  legal  exercise  of  the  state  s  re-  with  any  person  or  body,  natural  or 
served  power  to  amend  corporate  char-  artificial,  that  is  authorized  to  contract 
ters;  and  the  fact  that  a  penalty  was  with  them.  But  corporations  are  artifi- 
attached  to  the  requirement  contained  cial  bodies  and  possess  only  such  pow- 
in  the  statute,  did  not  in  any  wise  mill-  ers  as  are  granted  to  them,  and  natural 
tate  against  its  being  an  amendment  to  persons  dealing  with  them  have  no 
the  charter.  Citing^  with  approval  as  right  to  demand  that  greater  power 
to  this  last  point,  Shaffer  t'.  Union  should  be  granted  to  corporations  in 
Min.  Co.,  55  Md.  74.  order  that  they  may  make  other  con- 
A  question  was  made  upon  the  argu-  tracts  with  such  corporations  than  the 
ment  whether  the  statute  was  to  be  corporations  are  authorized  to  enter 
deemed  an  exercise  of  the  police  power  into.  Chapter  918  was  clearly  passed 
of  the  state.  In  regard  to  this,  the  in  the  interest  of  the  employee,  and  it 
court  said:  *' While,  ifit  were  a  police  is  not  easy  to  see  how  it  would  operate 
power,  there  can  be  no  question  of  the  to  his  disadvantage.  If  he  did  any  labor 
propriety  of  its  exercise,  yet  the  con-  under  a  time  contract  which  the  corpo- 
verse  is  not  true,  viz.,  that  if  it  is  not  ration  was  not  authorized  to  make,  he 
a  police  power,  it  would  necessarily  be  would  be  paid,  not  under  the  contract, 
unreasonable  and  an  invalid  exercise  but  under  a  quantum  meruit^  every 
of  the  power  reserved  to  the  general  week.     Stress  was  laid  upon  the  fact 
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But  in  Illinois^  a  somewhat  similar  statute  ^  was  declared  un- 
constitutional, as  constituting  a  taking  of  property  without  due 
process  of  law,  and  as  being  special  or  class  legislation.^ 

that  chapter  918  applied  only  to  certain  dustrial  pursuit  which  the  citizen  in  the 
kinds  of  corporations,  as  it  does  not  in-  exercise  of  the  liberty  guarantied,  may 
elude  religious,  literary,  or  charitable  choose  to  adopt.   Labor  is  the  primary 
corporations.*'  The  court  dismissed  this  foundation  of  all  wealth.  The  property 
question    with  the  following  observa-  which  each  one  has  in  his  own  labor  is 
tion:  '*  The  excepted  corporations  rare-  the  common  heritage.    And  as  an  inci- 
ly,  if  ever,  have  capital  stock;  rarely,  dent  to  the  right  to  acquire  other  prop- 
if  ever,  are  prosecuted  merely  for  pe-  erty,  the  liberty  to  enter  into  contracts 
cuniary  gain,and,  being  for  the  spiritual,  by  which  labor  may  be  employed  in 
mental,  and  physical  elevation  of  man-  such  way  as  the  laborer  shall   deem 
kind,  would  not  come  within  the  ends  most  beneficial,  and  of  others  to  employ 
to  be  subserved  by  the  act  as  to  other  such  labor,  is  necessarily  included  in 
corporations.  The  difTerent  aspect  from  the  constitutional  guaranty.    ...     It 
other  corporations    with   which    they  is  undoubtedly  true  that  the  people  in 
are  regarded  by  the  state  is  clearly  in-  their  representative  capacity  may  by 
dicated  by  the  constitutional  provision  general  law   render  that   unlawful   in 
regarding  petitions  for  acts  of  incorpo-  many  cases   which  had  hitherto  been 
ration  in  general,  presented  to  the  gen-  lawful.     But  laws   depriving  particu- 
eral  assembly,  to  be  continued    until  lar   persons  or  classes  of  persons  of 
another  election  of  members  shall  have  rights  enjoj'ed  by  the  community  at 
taken  place,  and  public  notice  thereof  large,  to  be  valid,  must  be  based  upon 
shall  have  been  given  ;  whereas,  peti-  some  existing  distinction  or  reason,  not 
tions  for  acts  of  incorporation  for  reli-  applicable  to  others  not  included  within 
gious,  literary,  or  charitable  purposes  its   provisions.     And  it  is  only  when 
may  be  acted  on  at  any  time  without  such  distinctions  exist  that  differentiate 
such  continuance  and   notice.     Rhode  in    important    particulars    persons  or 
/i/<i«</ constitution,  art.  4,  ^  7.    We  fail  classes  of  persons  from  the  body  of  the- 
tosee  any  force  in  the  objection  that  an  people,  that  laws  having  operation  only 
invidious  distinction  has  been  made  in  upon  such  particular  persons  or  classes 
favor  of  such  corporation.*'    The  cir-  of  persons  have  been  held   to  be  valid- 
camstance    of   the  inclusiqn   of  cities  enactments.     .      .     .     The  act  under 
in,  and  the  exclusion  of  towns  from,  consideration  applies  not  to  all  corpo- 
the  operation  of  chapter  918,  in  the  rations  existing  within  the  state,  nor  to- 
opinion  of  the  court,  required  no  con-  all  that  have  twen  or  may  be  organized' 
sidention,  for,  as  public  corporations,  for  pecuniary  profit  under  the  general 
they  are  governed  by  rules  of  law  not  incorporation  laws  of  the  state.  There 
applicable  to  the  corporation  in  quea-  is  no  attempt  to  make  a  distinction  be- 
tion,   and    the     only    inquiry     being  tween  corporations  and  individuals  who- 
whether  the  statute  was  constitutional  may  employ  labor.    The  slightest  con- 
so  far  as  related  to  the  latter.  sideration  of  the  act  will  demonstrate 
\,  Illinois   Act  approved  April   23,  that  many  corporations  that  may  be  and 
1891,  entitled  ^*  An  act  to  provide  for  the  are  organized  and  doing  business  under 
.  weekly  payment  of  wages  by  corpora-  the  laws  are  not  included  within  the 
tions."  designated  corporations.      No  reason 
S.  Braceville  Coal  Co.  v.  People,  147  can  be  found  that  would  require  weekly 
111.66;  44  Am.  &  Eng.  Corp.  Cas.  i.  payments  to  the  employees  of  an  electric 
lo  this  case  Shope,  J.,  for  the  court,  railway   that  would   not  require  like 
said:  "Property,  in  its  broader  sense,  payment  by  an   electric  light  or  gas 
is  not  the  visible  thing  which  may  be  company ;  to  a  corporation  engaged  in 
the  subject  of  ownership,  but  is  the  quarrying  or  lumbering  that  would  not 
right    of    dominion,    possession,    and  be  equally  applicable  to  a  corporation* 
power  of  disposition  which  may  be  ac-  engaged  in  erecting,  repairing,  or  re- 
quired over  it.    And  the  right  of  prop-  moving  buildings  or  other  structures ; 
erty  preserved  by  the  constitution  is  to  mining  that  would  not  exist  in  re- 
the  right  not  only  to  possess  and  enjoy  spect  to  corporations  engaged  in  mak- 
it,  but  also  to  acquire  it  in  any  lawful  ing  excavations  and  embankments  for 
mode,  or  by   following  any  lawful  in-  roads  and  canals,  or  other  public  or- 
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It  should  be  observed  that  in  the  first  case  all  ordinary  busi- 
ness corporations  are  within  the  purview  of  the  statute,  while  in 
the  other  case,  many  corporations  of  this  character  are  omitted 
from  the  statute.  This  explains  one  point  of  difference  between 
the  two  decisions. 

There  are  statutes  in  some  of  the  states  prohibiting  corpora- 
tions from  withholding,  under  certain  circumstances,  the  wages 
due  their  employees,  and  from  paying  them  by  orders  redeemable 
by  the  corporations  in  goods  or  truck,  in  lieu  of  cash  wages. 
These  statutes  have  been  discussed  in  other  parts  of  this  work, 
but  they  may  be  read  with  profit  in  connection  with  the  present 
subject,  and  reference  is  here  made  to  them.* 

WEIOHAOE. — A  duty  or  toll  imposed  by  the  English  law,  to  be 
paid  for  weighing  merchandise,  as  for  weighing  wool  at  the  king's 
beam,  or  for  weighing  other  avoirdupois  goods.* 

private  Improvements  of  like  character;  could  be  made.  The  employee  who 
that  will  apply  to  a  street  or  elevated  sought  to  work  for  one  of  the  corpora- 
railway  that  will  not  make  it  equally  tions  enumerated  in  the  act  would  find 
important  in  other  modes  of  transport  himself  incapable  of  contracting  as  all 
tation  of  freight  and  passengers.  The  other  laborers  in  the  state  might  do. 
public  records  of  the  state  will  show,  The  corporations  would  be  prohibited 
and  it  is  a  matter  of  common  knowl-  from  entering  into  such  a  contract,  and 
edge,  that  very  many  corporations  have  if  they  did  so,  the  contract  would  be 
been  organized  and  are  doing  business  voidable  at  the  will  of  the  employee, 
in  the  state  which  necessarilj'  employ  and  the  employer  subject  to  a  penalty 
large  numbers  of  men,  that  are  not  in-  for  making  it.  The  employee  would, 
eluded  within  the  act  under  considera-  therefore,  be  restricted  from  making 
tion.  The  restriction  of  the  right  to  such  a  contract  as  would  insure  to  him 
contract  affects  not  only  the  corpo-  support  during  the  unsettled  condition 
ration  and  restricts  its  right  to  con-  of  affairs,  and  the  residue  of  his  wages 
tract,  but  that  of  the  employee  as  well,  when  the  product  of  his  labor  could  be 
.  .  .  An  illustration  of  the  manner  sold.  The  employees  would,  by  the 
in  which  it  affects  the  employee,  out  act,  be  practically  under  guardianship ; 
of  many  that  might  be  given,  mav  be  their  contracts  voidable  as  if  they  were 
found  in  the  conditions  arising  from  minors;  their  right  to  freely  contract 
the  late  unsettled  financial  affairs  of  the  for,  and  to  receive  the  benefit  of  their 
country.  It  is  a  matter  of  common  labor,  as  others  might  do,  denied  them.*' 
knowledge  that  large  numbers  of  manu-  It  was  also  said  that  the  statute  un- 
factories  were  shut  down  because  of  the  der  consideration,  not  being  a  general 
stringency  in  the  money  market.  Em-  law,  was  in  conflict  with  the  Illinois 
ployers  of  labor  were  unable  to  con-  Constitution,  art.  xi,  ^  i,  providing 
tinue  production  for  the  reason  that  no  that  '*  no  corporation  shall  be  created 
sale  could  be  found  for  the  product.  It  by  special  law,  or  its  charter  ex- 
was  suggested  in  the  interest  of  em-  tended,  changed,  or  amended,  .  .  . 
ployees  and  employers  as  well  as  but  the  general  assembly  shall  provide 
in  the  public  interest  that  employees  by  general  laws  for  the  organization 
consent  to  accept  only  so  much  of  of  all  corporations  hereafter  to  be 
their  wages  as  was  actually  necessary  created." 

to    their    sustenance,   reserving    pay-        1.  Store  Ordbr  Acts,  vol.  23,  p. 

ment   of    the   balance    until   business  935;    Wages — Statutes    Regulat* 

should  revive,  and  thus  enable  the  fac-  ing  Payment  of,  vol.  28,  p.  517. 
tories  or  workshops  to  be  opened  and        2.  Hoffman  v,  Jersey  City,  34  N. }.  L. 

operated  with  less  present  expenditures  176.     Here  it  was  said  that  tliis  royal 

of  money.  Public  economists  and  lead-  duty  or  toll  had  never  been  conferred 

ers  in  the  interest  of  labor  suggested  upon   weigh-masters  and  measures  in 

and  advised  this  course.     In  this  state  any  of  the  charters  and  ordinances  of 

and  under  this  law  no  such  contract  our  cities. 
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W^OHTS    AHD    MBASFBBS.  — (See   False    Weights    and 
^*VSURES,  vol.  7,  p.  796.) 

I.  Definition,  49.  ^V.  Public  Weighers,  Surveyors,  etc., 

II.  Power  to  Regulate,  49.  y.  Contracts  and  Sales  by  Weight 

III.  Regulation  and  Inspection,  51.  and  Measure,  56. 

I.  DSFliriTloV. — A  weight  may  be  said  to  be  a  body  of  determi- 
nate mass,  intended  to  be  used  on  a  balance  or  scale  for  measur- 
ing the  weight  or  mass  of  the  body  in  the  other  pan  or  part  of  the 
scale  (as  the  platform  in  a  platform-scale).  A  measure  is  a  unit 
or  standard  adopted  to  determine  dimension,  volume,  or  other 
quantity  of  an  object.* 

n.  POWXB  TO  Begulatb. — Power  to  regulate  and  fix  a  stand- 
ard of  weights  and  measures  in  the  United  States  is  vested  by 
the  constitution*  in  Congress,  but  up  to  the  present  time  that 
body  has  not  availed  itself  of  the  authority  thus  conferred.' 
However,  a  mere  grant  of  power  to  Congress,  by  the  federal  con- 
stitution, to  regulate  weights  and  measures,  does  not  extinguish 
in  the  states  the  right  over  the  same  subject,  until  Congress  shall 
have  exercised  the  power  given  it,  and,  accordingly,  numerous 
statutes  have  been  passed  by  the  various  states  in  the  attempt  to 
reduce  their  weights  and  measures  to  a  uniform  system.*      In 

1.  Century  Diet.  given  by  the  constitution  to  Congress, 
t.  United  States  Const,  art.  i,  §  8.  it  is  doubtful  whether  the  enactment 
3.  The  Miantinomi,  3  Wall.  Jr.  (U.  of  any  state  on  the  subject  is  of  any 
S.)  46;  Caldwell   x\  Dawson,  4   Mete,  validity  whatever,  even  though  Con- 
(Ky.)  123.  gress  has  wholly  neglected  to  attend  to 
The  only   legislation  upon  the  sub-  thisregulation;*' but  the  rule  laid  down 
ject  of  weights  and  measures  has  been  in  the  text  is  sustained  by  a   number 
statutes  prescribing    the  weights  and  of  text  writers  and  decisions.    Stoir's 
measures  to  be  used  in  invoices.    Unit-  Const.,  ^  112a;  Cooley's Const.  Lim.(6th 
ed  States  Rev;  Stat.,  §  2837 ;  providing  ed.)  744;  Pomeroy  on  Const.  Law,  §  410 ; 
for  the  prescription  of  certain  weigh-  Weaver  v. Fegely,  39  Pa.  St.  27 ;  70  Am. 
ing  and    gauging  instruments  by  the  Dec.  151 ;  Harris  v.  Rutledge,  19  Iowa 
commissioner    of  internal   revenue,  §  388;  87  Am.  Dec.  441 ;  Farmers',  etc., 
3249;  providing  a   penalty  for  use  of  Bank  7/.  Smith,  3  S.    &  R.  (Pa.)   69; 
false  weights  and  measures  by  distil-  Caldwell  v.  Dawson, 4  Mete.  (Ky.)  123. 
^^^^  h  33061    providing  the    standard  See  Frazier  v,  Warfield,  13  Md.  279. 
troy  pound   for  the  regulation  of  coin-  In  Weaver  v,  Fegely,  29  Pa.  St.  27; 
age   and  providing  standard  weights  70  Am.  Dec.   151,  Lewis,  C.   J.,  said: 
for  mints    and  assay   offices,  ^§  3548*  '*In  every  state  in  the  Union  weights 
3549  i  sanctioning  the  use  of  the  met-  and    measures   have    been  constantly 
ric  system,  §  3569;    providing  for  the  governed  either   by  a    standard  estab- 
keeping    on   board    merchant  vessels  lished  by  a  state  statute,  or  by  the  corn- 
certain   weights  and  measures,  §  4571 ;  mon  law  of  the  state.    The  power  of 
and  providing  for  the  distribution  of  each  state  to  establish  its  own  common 
standards    amongst  the  several  states  law  on  this  subject  has  never  been  de- 
fer the  use  of  agricultural  colleges,  §  nied.    If  the  states  have  this  power, 
5460.  they  certainly  have  the  power  to  en- 
f.  This  view  is  opposed  in  The  Mi-  act  statutes.      The   power    being   ac- 
antinomi,  3  Wall.  Jr.  (U.S.)  46,  where  knowledged,  it  is  not  for  the  federal 
it  was    said   that   *'the   regulation   of  government    to    interfere     with    the 
weights    and    measures  having    been  manner  of  exercising  it.     To  deny  the 
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existence  of  that  authority  now  would  laws  come  into  collision  with  the  acts 

overturn  the  practice  which   has  uni-  of  Congress.     Bj    practical  construc- 

formly  been  acted  on  by  all  the  states  tion,  however,  I  do  not  mean  judicial 

during  the  whole  period  of  their  polit-  decision,   but   practice   sanctioned  \>y 

ical  existence.''  And  in  Harris  v.  Rut>  general  consent.    In  the  same  section 

ledge,  19  Iowa  388;  87  Am.  Dec.  441,  ofthe  constitution  from  which  Congress 

Judge  Dillon,  in  delivering  the  opinion  derives  its  power  to  establish  an  uni- 

of  the   court,  said:    *'Under  the  na-  form  system  on  the  subject  of  bank- 

tional  constitution  Congress  has  power  ruptcie's,  they  have  also  given  to  them 

to  'fix  the  standard  of  weights  and  the  power  to  fix  the  standard  of  weights 

measures.*    This  power  it  has  never  and  measures.     This  they  have  never 

exercised,  and  until  it  is  exercised,  the  done,    but    the  states  have  regulated 

respective  states  may,  for  themselves,  them  at  their  pleasure,  and,  I  believe^ 

regulate  weights  and  measures.'*  without  question." 

In  Caldwell    v.    Dawson,  4  Mete.  The  following  note  is  appended   to 

(Ky.)  121,  it  was  held  that  as  Congress  the    report    of    Mays   v,  Jennings,    4 

had  not  passed  a  law  fixing  the  stand-  Humph.    (Tenn.)  102:   '*By  an  order 

ard  of  weights  and  measures,  as  au-  of  Congress,    Tune  5.   1836,  a  set    of 

thorized  to  do  by  the  federal  constitu-  standard  weights  and   measures,  stmi- 

tion,  the  laws  of  the  state  must  govern  lar  to  those   in  use  in   England  an* 

the  subject.      And  in  State  v.   Peel  terior    to    the    passing    of   the    'Act 

Splint  Coal  Co.,  36  W.  Va.  819,  it  was  of    Uniformity,*    in    May,    1834,   was 

said  that  the  inspection  and  regulation  prepared  by  Mr.  Hassler,  for  the  use  of 

of    weights  and    measures    have   al-  each  customhouse,  and  for  each  state, 

ways  been  regarded  as  proper  subjects  Hence,  the  old  measures  of  England ^ 

of  police  supervision.  superseded  by  the  imperial  system,  with 

The   states    may    exercise    powers  such  modifications  as  local  customs  or 

granted  to  Congress  where  Congress  state  laws  have  inerafted  upon  it,  may 

foils  to  exercise  them,  save  where  the  be  regarded  as  the  general  standard 

grant  to  Congress  is  in  express  terms  adopted  in  this  countrj'.    Most  of  the 

exclusive,  or  the  states  are  expressly  states  of  the  Union  have  attempted  to 

prohibited  from  exercising  it,  or  where  reduce  their  standards  of  weights  and 

the  grant  to  one  would  make  the  exer-  measures  to  a  uniform  system,  and  nu- 

cise  by  the  other  absolutely  and  totally  merous  laws  have  been  enacted  with 

repugnant.    Thus,  it  is  held  that  states  that  view ;  but  so  far  from  succeeding 

may  pass  bankruptcy  laws  when  Con-  in  their  object,  they  have  had,  in  most 

gress  fails  to  exercise  its  power  on  the  instances,  an  opposite  effect.  There  are 

subject.     In    Farmers*,  etc..    Bank  v.  but  few  states  in  which  the  proportions 

Smith,  3  S.  &  R.  (Pa.)  68,  Tilghman,  of  their  measures  are  required  by  law 

J.,  said:   "The  states   are   not   to   be  to  be  the  same — lineal,  superficial,  and 

divested  of  their  power  by  inferences,  cubic    measures    excepted  —  although 

unless    the    inferences    be    inevitable,  they   may  bear  the  sanle  names;  and 

Now  that  is  not  the  case  here.    On  the  owing  to  the  difficulty  of  enforcing  new 

contrary  the  power  contended  for,  on  regulations,  strong  prejudices  against 

behalf  of  the  states,  is  in  perfect  har-  any  innovation,  and  a  constant  influx  of 

mony  with  the  power  granted  to  Con-  settlers  from  one  state  into  another,  and 

gress.    A  power  to  legislate  on  a  sub-  from  various  countries  of  Europe^  who 

ject  of  necessity  at  a  time  when  Con-  bring  their  own   accustomed  weights 

fress  does  not  think  it  expedient  to  act.  and  measures,  uniformity  cannot  be 
think  the  constitution  has  received  a  said  to  exist  in  any  state  of  the  Union, 
practical  construction  on  this  point,  al-  In  this  country,  as  in  England  and 
though  I  know  that  the  weighty  opin-  France  before  their  new  systems  were 
ion  of  Judge  Washington  has  lately  adopted,  local  consumers  do  not  feel  the 
been  pronounced  to  the  contrary,  but  whole  disadvantage  of  this  confusion ; 
to  that  opinion  is  opposed  the  strong  but  merchants  and  others,  who  make 
argument  of  the  supreme  court  of  large  sales  or  purchase  in  different 
New  Tork  in  Livingston  v.  Van  Ingen,  parts  of  the  country,  often  experience 
9  Johns.  (  N.  Y. )  507,  in  which  it  serious  difficulties  in  converting  to  their 
was  adopted  as  a  principle  that  in  own  local  standards  the  quantities  ex- 
cases  where  power  is  affirmatively  pressed  according  to  another  rate.  The 
vested  in  Congress,  and  not  express-  proportion  which  one  standard  bears  to 
ly  taken  away  from  the  states,  they  another  is  not  always  easily  obtained ; 
may    go   on   to    legislate    until    their  and  when  it  is,  the  calculations  to  be 
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England  the  subject  is  regulated  by  the  Weights  and  Measures 
Act  of  1878,  and  subsequent  statutes.^ 

m.  &B6ULATI0V  AVD  IVSPICTIOV. — Laws  and  ordinances  regu- 
lating the  character  of  weights  and  measures  to  be  used,^ 
and  making  provision  for  their  being  periodically  inspected 
and  stamped  by  a  duly  authorized  officer,  are  not  unreason- 
able.* The  test  is  usually  required  to  be  made  with  refer- 
ence to  the  standards  in  the  possession  of  the  proper  officer  of 

made  are  often  long  and  difficult,  and  every   six    months    hereafter,    and  as 

may  not  always  give  an  accurate  re-  much  oftener  as  he  thinks  proper,  all 

suit"     Hunt's  Merchants'  Magazine,  weights  and  measures  used  by  any  cor- 

vol.  IV.,  p.   344;    McCulloch's    Com-  poration,  merchant,  retailer,  trader,  or 

mercial  Diet.,  p.  370.  dealer  for  weighing  or  measuring,  such 

In  Alabama^  legal  weights  of  agri-  weights  and  measures  shall  be  inspected 

cultural  products  of  the  state  were  es-  at  the  place  or  places  where  the  same 

tablished  bj  Act  of  February  i8th,  1891.  are  kept  for  use,  but  if  such  weights  and 

Acts  1890-91,  No.  596,  p.  1353.     And  measures  shall  be  found  unconformable 

in  California,,  general  provisions  were  to  the  standard,  they  shall  be  sent  by 

enacteo  in  1891  establishing  a  standard  the  owner  or  owners  thereof  to  such 

of  weights  and  measures.     California  place  in  said  city  as  the  sealer  shall 

Stat.  i89X,ch.  263,  p.  487.    And  in  Idaho  direct,  for  the  purpose  of  being  sealed, 

a  uniform  standard  of  weights  and  meas-  within  three  days  after  such  owner  or 

ures  was  established  and  the  office  of  owners  shall  be  required  to  do  so  by 

state  sealer  and  inspector  created.  Idaho  said  sealer." 

Laws  1890-^1,  p.  204.      In  Massachu-        Under  the  general  law   relating  to 

i«//j,  standard  weights,  measures,  and  weights  and  measures,   and   the   city 

balances  are  provided    for,    and  also  charter  of  1834,  the  council  of  Cincin- 

the  testing  of  weights,  measures,  and  nati  had  the  power  to  appoint  an  in- 

balances  of  merchants.    Massachusetts  spector  or  sealer  of  weights  and  meas- 

Acts  1890,  ch.  426,  p.  325.  ures,  and  to  enforce  by  line  the  use  of 

1.  41  &42  Vict.,  ch.  49.     And  see  the  weights  and  measures  sealed  by  such 

Weights  and  Measures  Act  of  1889,  52  inspector.    Huddleson  r.  Ruffin,6  Ohio 

&  53  Vict.,  5  21.  St.  604. 

S.  Snell  V,  Bellville,  30  U.  C.  Q^  B.  By  Massachusetts  Gen.  Stat.,  ch.  51, 
81.  The  by-law  in  this  case  provided  ^  11^  it  is  provided  that  every  sealer  of 
that  every  person  selling  meat  or  ar-  weights  and  measures  shall  annually 
tides  of  provision  by  retail,  whether  by  in  May  advertise  in  some  newspaper, 
weight,  count,  or  measure,  should  pro-  or  put  up  notifications  in  different  parts 
vide  himself  with  scales,  weights  and  of  the  city  or  town,  for  every  inhab- 
measures,  but  that  no  spring  balance,  itant  who  uses  weights  and  measures 
spring  scale,  spring  steelyards,  or  for  the  purpose  of  buying  and  selling, 
spring  weighing  machine  should  be  and  for  public  weighers  who  have  the 
used  for  any  market  purpose.  Wilson,  same,  to  bring  in  their  weights,  meas- 
J.,  in  delivering  the  opinion  of  the  ures,  etc.,  to  be  sealed  and  adjusted,  and 
court,  said:  '^Nor  is  there  any  reason  to  who  shall  forthwith  adjust  and  seal  all 
say  that  the  prohibition  of  the  use  of  weights  and  measures  brought  to  him 
spring  balances,  etc.,  is  beyond  their  for  that  purpose.  Section  16  provides 
power  either.  It  is  well  known  that  that  any  person  who  sells  by  any  other 
these  springs  become  affected  by  use  and  weights  or  measures  than  those  which 
by  the  change  of  temperature  so  as  not  have  been  adjusted  as  before  provided, 
to  remain  true."  shall  forfeit  a  sum  not  exceeding  twenty 
S.  Peoples.  Rochester,  45  Hun  (N.  dollars  for  each  offense.  There  being  no 
Y.)  102.  In  this  case  it  was  held  that  other  provision  for  sealing  weights  and 
the  common  council  of  Rochester  was  measures  than  that  provided  in  section 
authorized  by  the  provisions  of  its  11,  the  necessary  construction  is  that 
charter  to  make  an  ordinance  provid-  persons  using  weights  and  measures 
ing  that  '*  it  shall  be  the  duty  of  the  must  have  them  sealed  by  the  sealer  of 
city  sealer,  and  he  is  hereby  authorized  the  town  in  which  he  lives,  and  there- 
to inspect  and  examine  at  feast  once  in  fore  it  was  held  that  where  a  plaintiff 
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was  an  inhabitant  of  Stow,  and  sold  The  customer  could  not  see  the  beer 

beef  by  weights  and  scales  which  had  drawn  and  never  saw  it  while   in  the 

been  tested  in  Boston,  the  sale  was  il-  measure.    It  was  held  that    the    sale 

legal.     Smith  T>.  Arnold,  io6  Mass.  269.  was  not  complete  until  the  beer   was 

Minnesota  Gen.  Stat.,  ch.  21,  §  11,  handed  to  the  customer,  that  the  beer 

contains  provisions  for  a  penalty  for  was  not  sold  by  a  marked  measure  aa 

selling  or  disposing  of  goods,  wares,  required  by  statute  and  that  the  pub- 

or  merchandise  by  unsealed  and   un-  lican  was  properly  convicted  of  an  of- 

proved  scales   or  measures,  and  such  fense  thereunder.    Addy  v.  Blake,  19 

provision  implies  a  prohibition.     Such  Q^B.  Div.  478. 

sales,  therefore,  are  illegal,  and  no  re-  The  English  statutes  usually  vest  the 
covery  can  be  had  for  the  price  against  power  of  appointing  inspectors  of 
the  purchaser.  Bisbee  t\  McAllen,  39  weights  and  measures  with  the  magis- 
Minn.  143.  trate  at  quarter  sessions.  Reg.  -r .  Jar- 
Under  Massachusetts  Stat.  1859,  ch.  vis,  3  £1.  &  Bl.  640.  In  counties  of 
206,  ^  4,  providing  that  milk  shall  be  cities  and  counties  of  towns,  to  which 
sold  in  wine  measure  and  that  all  per-  a  court  of  quarter  sessions  has  l>een 
sons  engaged  in  selling  milk,  shall  granted  under  5  &  6  Will.  IV.,  ch.  76, 
annually  cause  to  be  sealed  by  the  seal-  the  recorder  has  the  powers  relating^  to 
er  of  weights  and  measures,  all  cans  inspectors  of  weights  and  measures 
used  in  the  buying  or  selling  of  milk  usually  given  to  the  magistrates  in 
at  wholesale,  it  was  held  that  although  quarter  sessions  assembled.  Reg.  ik 
Uie  sealer  refused  to  seal  at  the  price  Hull,  8  Ad.  &  El.  638;  3  N.  &  P.  595; 
allowed  by  statute,  the  seller  could  not  i  W*.  W.  &  H.  385.  But  see  Duly  t^ 
recover  the  price.  Miller  r.  Post,  i  Al-  Sharwood,  6  El.  &B1.  830;  3  Jur.  N. 
len  (Mass.)  434.  S.  63. 

By  the  Georgia  Code,  ^  1592,  ordina-  The  Statute  of  37  Geo.  III.,  ch.  143, 

ries  are  required  to  give  notice  by  pub-  §  i,  bv  which  the  justices  at  their  re- 

lication   or  otherwise  when   standard  spective  petty  sessions  within  the  divi- 

weights  and  measures  are  obtained  by  sions,  districts,  and  other  places  of  the 

them,  and  under  the  general  rule  that  several  counties  of  England^  were  au- 

all  public  officers  are  presumed  to  do  thorized     to     appoint    examiners     of 

their  duty,  the  ordinaries  will  be  pre-  weights  and  balances,  extends  only  to 

sumed  to  have  given  such  notice.     But  such  divisions,  etc.,  as  were  known  and 

a  failure  to  give  such  notice  would  not  recognized  at  the  time  when  the  act  w^as 

relieve  one  selling  goods  by  weights  passed,  and  therefore  such  appointment 

and  measures  from  his  obligation   to  made  at  petty  sessions  by  two  justices 

have  them  duly  marked  as  required  by  for  a  district  which  they  had,  without 

section    1589.     Finch    z\    Barclay,    87  the  consent  of  the  other  magistrates, 

Ga.  393.  created  within  the  last  five  or  six  years. 

Where  the  weights  or  measures  have  was  held  illegal.     Rex  7'.  Devon,  i   B. 

once  been  stamped  or  sealed  as  required  &  Aid.  588. 

bylaw,  but  the  stamp  or  seal  has  be-  Scales  Kept  In  Stock  for  Bale. —  The 

come  obliterated   by  time  and  use,  the  Pennsylvania  Act  of  April  15th,  1845, 

person  using  them  is  not  liable  to  the  which  provided  for  the  inspection  and 

penalty  imposed   for  the  use   of  un-  sealingof  weights  and  measures,does  not 

stamped  weights  and  measures,  provided  require  the  maker,  vendor,  or  proprietor 

such  weights  or  measures  be  otherwise  of  beams,  scales,  weights  and  measures 

unobjectionable.     Starr  v.  Stringer,  L.  kept  in  stock  for  sale,  to  have  them 

R.,  7  C.  P.  383.  tested  and  sealed,  but  is  obligatory  and 

Under  the  English  Licensing  Act  of  penal  only  as  to  such  scales,  weights, 

1872,  §  8,  all  intoxicating  liquor  sold  etc.,  as  are  in  actual  use  for  the  measur- 

by  retail  and  not  in  a  cask  or  bottle,  ing    and    weighing    of     commodities 

and  not  sold  in  a  quantity'  less  than  bought  and  sold.     Stolle  v.  Gabel,   14 

half  a  pint,  is  required  to  be  sold  in  Phila.  (Pa.)  616. 

measures  marked  according  to  the  im-  Most  Act  Within  His  Dlitrtet. — ^The 

perial  standards.     A  publican  who  was  inspector,  in  the  performance  of  his  du- 

asked  for  a  pint  of  beer  by  a  customer  ties,  must  confine  himself  to  the  district 

went  into  an  inner  room  where  he  drew  for  which   he  is  -appointed,  and   if  he 

the  beer  into  a  marked  measure  and  knowingly  stamps  weights  sent  to  him 

poured  it  into  a  jug,  which  he  then  for  that    purpose  by  a  person  residing 

brought  into  the  room  where  the  cus-  within  a  district  for  which  another  in- 

toroer  was  sitting  and  handed  it  to  him.  spector  has  been  legally  appointed,  he 
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the  state,  ^  and  where  anyone  is  found  using  false  weights 
and  measures,  provision  is  usually  made  for  the  seizure  of 
such  false  instruments*  and   the   punishment  of  the  offender.' 

will,  under  some  statutes,  incur  a  pen-  al  parts  of  a  bushel  contained  in  each« 

altj  therefor.     Reg.  v,  Skelton,  i  £1.  &  marked  or  stamped  thereon,  or  else  to 

El.  8i6;  5  Jr.  N.  S.  1347.  be  forfeited   with   their  contents,   the 

Eartlien  VmmIb. — Earthenware  jugs,  clerk  of  the  city  market  seized  several 

or  drinking  cups  ordinarily  used  as  im-  baskets  of  apples  and  forfeited  them  as 

perial  measures  bj  a  publican  in  his  offered  for  sale  in  unmarked  baskets,  it 

business,  although  not  stamped  as  meas-  was  held  in  replevin  therefor  that  as  no 

ures  and  exempted  by  5  &  6  Wm.  IV.,  act  of  the  legislature  expressly  author- 

ch.  63,  $  31,  from  being  so  stamped,  ized  the  forfeiture,  the  city  council  had 

are,  nevertheless,  measures  within  sec-  no  power  to  inflict  that  penalty  for  the 

tlon  28.    Reg.  V,  Aulton,  3  El.  &  El.  violation  of  the  ordinance.     Phillips  v, 

568;  30  L.  J.  M.  C.  129.  Allen,  41  Pa.  St.  481 ;  82  Am.  Dec.  486. 

Panalty  for  Use  of  Unstamped  MeaauM.  Under  5  <&  6  Will.  IV.,  ch.  63,  §  28, 

—Where  goods  are  sold  in  improved  weighing  machines  are  not  forfeited, 

scales  or  measures  in  violation  of  law.  though  unjust,  although  weights  and 

no  recovery  can  be  had  for  the  price  measures  are ;  and  consequently  where 

against  the  purchaser.     Bisbee  v.  Mc-  a  jury  held  that  a  pair  of  scales  were  a 

Allen,  39  Minn.  143.  weighing  machine,  it  was  held  that  the 

Keaiarement  In   Bvldenco — Proof  of  inspector  was  not  authorized  in  seizinjr 

Ooofimntty     with    Standard. — By    the  them.    Thomas  v,  Stephenson,  2  El.  £ 

Ntw    Tork    Laws    1851,    ch.    134,    §  Bl.  108;  17  Jur.  597;  22  L.  J.  Q^  B.258; 

33,  it  is    prbvided    that    "  no  survey-  75  E.  C.  L.  107. 

or  shall  give  evidence   in  any  cause,  Where  a  spring  balance  ia  against 

pending  in  any  of  the  state  courts  or  the  seller  and  in  favor  of  the  buyer, 

before  arbitrators,  respecting  the  sur-  they  are  not  liable  to  seizure  as  being 

vey  and  measurement  of  lands  which  false  and  unjust.    Booth  v,  Shadgett,  8 

he  may  have  made,  unless  such  survey-  L.  R.  Q^  B.  352. 

or  shall  make  oath,  if  required,  that  the  9.  See  False  Weights  and  Meas- 

chain  or  measure  used  was  conforma-  urbs,  vol.  7,  p.  796. 

ble  to  the  standards    which  were  the  By  the  English  Weishts  and  Meas- 

standards  of  the  state  at  the  time  at  ures  Act  of  1889  (52  &  53  Vict.,  §  21) 

which  the  survey  was  made.''    It  was  it  is   provided   that  any   inspector  of 

held  that  this  applies  not  to  measure-  weights  and   measures,  or  officer  ap- 

ments  of  quantity  of  an  excavation,  but  pointed  for  the  purpose  by  the  local 

only  to  surface  surveys.    McManus  v.  authority,  may,  at  all  reasonable  times, 

Gavin,  77  N.  Y.  36.  enter  any  building  or  part  of  a  build - 

1.  According  to  HowelPs  Michigan  ing  or  other  place  in  which  coal  is  sold, 

Ann.  Stat.,  ch.  34,  it  is  unlawful  to  al-  or  kept,  or  exposed  for  sale,  and  may 

low  any  test  of  scales  or  weights  except  stop  any  vehicle  carrying  coal  for  sale 

by  reference  to  the  standards  in  the  and  for  delivery  to  a  purchaser,  and 

state  treasurer's  office.    McGeorge   v.  may  test  any  weights  and  weighing  in- 

Walker,  65  Mich.  5.    And  see  Finch  v,  struments  found  in  any  such  place  or 

Barclay,  87  Ga.  393.  vehicle,  and  may  weigh  any  load,  sack. 

An  inspector  is  not  authorized  in  or  other  less  quantity  of  coal  found  in 

seizing  any  weight  without  having  first  any  such  place  or  vehicle  which  is  in 

compared  it  with  the  standard,  in  order  the  course  of  delivery  to  any  purchaser^ 

to  ascertain  whether  it  is  Just  or  not.  and  that  if  it  appears  to  a  court  of  sum - 

Kershaw  t;.  Johnson,  i  C.  &  K.  329.  mary  jurisdiction  that  any  load,  sack, 

8.  Under  5   &  6  Wm.   IV.,  ch.  63,  or  less  quantity  so  weighed  is  of  lesa 

earthen  vessels  were  liable  to  seizure  weight  than  that  represented  by  the 

if  ordinarily  used   as  measures,  and  if  seller,  the  person  selling,  or  keeping,  or 

found   on  examination    to  be   unjust,  exposing  the  coal  for  sale,  or  the  per- 

Washington   v.   Young,  5   Exch.  401.  son  in  charge  of  the  vehicle,  as  the  case 

And  see  Reg.  v,  Aulton,  3  El.  &  £1.  568.  may  be,  shall  be  liable  to  a  fine  not  ex- 

But  where,  under  a  city  ordinance  re-  ceeding  five  pounds.     And  it  was  held 

quiring  baskets  used  for  the  sale  of  fruits  that  in  order  to  convict  the  seller  of 

and  vegetables  to  have  the  fraction-  coal  of  an  offense  under  this  act  there 
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The  inspector  may,  under  his  general  warrant  and  appointment, 
enter  any  shop  within  his  district  at  all  seasonable  times  to 
examine  and  seize  false  weights  and  measures,  and  need  not  have 
a  special  warrant  for  each  individual  case.^ 

By  custom  in  some  of  the  manors  in  England,  the  leet  jury 
had  authority  to  examine,  break,  and  destroy  all  weights  and 
measures  found  by  them  to  be  false.* 

IV.  Public  Wkohxbs^  Subystob^  etc. — A  state  or  municipality 
may,  in  the  exercise  of  its  police  power,  appoint  public  or  licensed 
weighers,  surveyors,  etc.,  and  provide  that  all  sales  of  cer- 
tain commodities,  such  as  hay,  grain,  etc.,  shall  be  upon  the 
weight  or  quantity  as  ascertained  by  such  weighers  or  surveyors,* 

must  be  an  actual  representation  by  him  peace.    Hutchings  v.  Reeves,  9  M .  &  W. 

as  to  the  weight  of  the  coal  sold,  and  747 ;  6  Jur.  439. 

that  a  representation  made  to  an  in-  2.  Wilcock  v,  Windsor,  3  B.  &  Ad.  43. 

spector  by  a  servant  in  charge  of  a  ve-  But  all  the  jury  must  be  sufficiently'  near 

hide  carrying  coal  for  delivery  to  a  to  concur  in  the  condemnation  of  the 

purchaser  was  not  of  itself  the  repre-  scales.     Holland  v.  Heath,  2  Jur.  234. 

sentation  of  the  master,  so  as  to  make  And  see  Sheppard  t*.  Hall,  3  B.  &  Ad. 

him  liable  under  this  section.    Roberts  433. 

V,  Woodward,  25  Q^B.  Div.  412.  A  custom  to  swear  the  jurors  at  one 

If  a  purchaser  knows  that  he  is  re-  court-leet  to  inquire  and  return  their 

ceiving  a  less  quantity  than  the  law  re-  presentments  at  the  next  court,  is  bad 

quires  the  measurement  to  contain,  and  in  law.  Davidson  v.  Moscrop,  2  East  56. 

consents  to  receive  it,  the  seller  cannot  Any  one  obstructing  the  jury  in  the 

be  convicted  of  selling  at  a  less  weight  execution  of  their  duties  in  examining 

and  measure  than  prescribed  by  law.  weights  and  measures,  may  be  amerced. 

In   Blanchard   v.  State,  3   Ind.  App.  but  the  presentment  should  state  what 

39S»   New,  J.,  in  delivering  the  opin-  the  act  of  obstruction  is.  Frost  r.  Lloyd, 

ion  of  the  court,  said:  "If  Keys,  the  L.  R,9Q2,B.  130;  11  Jur.  59;  16  L.J. 

purchaser    of    the     coal,    knew     that  Q^  B.  13. 

eighteen  hundred  pounds  was  all  he  S.  State  v.  Tyson,  11 1  N.  Car.  687; 
was  to  get  for  a  twenty-five  bushel  Johnson  v,  Martin,  75  Tex.  33. 
load,  was  not  deceived  in  the  weight,  Laws  requiring  articles  to  be  inspect- 
and  was  satisfied  with  the  amount  ed,  or  weighed  and  measured  before 
he  received,  we  do  not  see  how  it  being  sold,  are  in  the  nature  of  police 
can  be  said  that  he  was  cheated  or  regulations,and  valid.  Ordinances  regu- 
defrauded  by  the  appellant,  nor  does  latlng  the  traffic  in  all  kinds  of  prod- 
the  evidence  fairly  tend  to  show  that  ucts  and  prohibiting  their  sale  except 
it  was  the  purpose  of  the  appellant  to  upon  the  certificate  of  weight  accord- 
wrong  him.''  ing  to  public  scales,  are  common  to  all 

Penalties   imposed   on   the  seller  of  cities.    Gaines  v.  Coates,  51  Miss.  335; 

coal  for  ty^ry  sack  deficient  in  weight,  Yates  v,  Milwaukee,  12  Wis.  673.    But 

are  recoverable  by  action.     Collins  v,  municipalities  have  only  power  to  pass 

Hopwood,   15  M.  &   W.  459 ;  16  L.  J.  such  ordinances  when  the  authority  is 

Exch.  124.  specially  conferred  by  the  legislature. 

Proof  of  Meatnro. — The  contents  of  See  Municipal  Corporations,  vol. 

measures  are  not  to  be  proved  but  by  15,  p.  1175. 

a  production  in  court.     Chenie  r.  Wat-  An    ordinance   requiring  oats  to  be 

son,  Peake's  Add.  Cas.  123.  weighed  by  the  public  weighmaster  be- 

1.  Hutchings  t>.  Reeves,  9  M.  &  W.  fore  being  ofiered  for  sale,  and  impos- 

747 1  6  Jur.  439;  Kershawt;.  Johnson,  I  ing  a  penalty  for  its  violation,  is  not 

C.  &  K.  329.  And  the  same  privilege  ex-  unconstitutional.    Raleigh  v.  Sorrell,  i 

tends  to  a  servant  assisting  such  inspect-  Jones  (N.  Car.)  49.    And  so,  also,  are 

or  in  the  discharge  of   his   duty,  but  ordinances  requiring  all  hay  sold  with- 

who  has  not  himself  received  any  war-  in  the  municipality,  or  brought  there 

rant  or  authority  in   writing  from  the  to  be  used  therein,  to  be  weighed  upon 

quarter  sessions    or  a  justice  of  the  the  hay  scales  of  the  corporation.  Gass 
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V.   GreenvillCt   4    Sneed  (Tenn.)  62;  Y.)  87,  it  was  held  that  an  ordinance  of 

Yates  V.  Milwaukee,  12  Wis.  673.  the  city  of  New  York  requiring  anthra- 

A  city  ordinance  prohibiting  the  sale  cite  or  hard  coal  to  be  weighed  bj 

of  any  timber  brought  into  the  city  for  weighers  appointed  by  the  corpotation, 

sale  without  a  survey,  does  not  apply  was  a  valid  by-law,  not  unreasonable  or 

to  timber  delivered  there  to  be  used  for  in  restraint  of  trade,  and  that  a  penalty 

a  specific  purpose  under  a  special  con-  imposed  for  violation  of   it  could  t>e 

tract     made    elsewhere.    Briegs  v.  A  enforced  by  action.     And  see  State  v. 

Light  Boat,  7  Allen  (Mass.)  2S7.  Peel  Splint  Coal  Co.,  36  W.  Va.  819; 

Where  a  city  ordinance,  pasned  under  Charleston  v,  Rogers,  2    McCord  (S. 

due  authority  of    law,    provides   that  Car.)  495. 

every  person  who  shall  sell  or  purchase  Where  a  statute  requires  coal  deliv- 

any  lumber  not  surveyed,  marked,  or  ered  in  sacks  to  be  weighed  if  required, 

numbered    as    required   should  forfeit  each  sack  with  the^coal,  and  afterward 

and  pay  a  penalty    for  each    offense,  each  sack  without  the  coal,  it  was  held 

"  provided,  however,  that  lumber  may  that  a  weighing  by  putting  the  sacks  of 

be  sold  to,  or  purchased  by,  any  person  coal  successively  in  one  scale  against 

for  his  own  use,  not  intended   to   be  weights  equal  to  the  weight  of  which 

sold  a^ain  by  him,  without  being  sur-  each  sack  should  contain  and  an  empty 

veyed,  marked,  or  numbered  as  afore-  sack    in  the  other  scale,   was   not  a 

said,  and  that  in  such  case,  if  the  pur-  weighing     according    to    the    statute, 

chaser  so  request,    the  surveyor  shall  Meredith  v.  Holman,  16  M.  &  W.  798; 

not  be  required  to  number  and  mark  16  L.  J.  Exch.  126. 

such  lumber  but  only  to    survey    the  It  is  provided  by  the  MassachuseiU 

same,"  it   was  held  that  a  sale  of  lum-  Gen.  Stat.,  ch.  49,  kfy  187, 190,  that  coal 

ber  to  a  person  for  his  actual  use  with-  when  sold  in  quantities  of  five  hundred 

out  being  surveyed  was  not  in  violation  pounds  or  more,  except  by  the  cargo, 

of  the  city  ordinance,  and  that  the  sell-  shall  be  sold  by  weight,  and  that  on  or 

er  might  recover  the  price.     Howe  t;.  before  the  deli  very  of  such  coal  the  seller 

Norris,  12  Allen  (Mass.)  82.  shall  cause  the  same  to  be  weighed  by  a 

There  can  be  no  doubt  that  lumber  sworn  weighmaster,  and  a   certificate 

could  be  sold  in  the  bulk  or  lump,  so  of  the  weight  thereof  signed   by   the 

much    payable  for  the  whole,  and  no  weigher  shall  be  delivered  to  the  buyer, 

survey    would    be    necessary.      There  or  his  agent,  at  the  time  of  delivery  of 

would  be  no  need  of  the  statutory  pro-  the  coal,  a  violation  of  which  renders 

tectJon  in  such  case,  but  when  lumber  the  seller  liable  to  a  penalty.     It  was 

is  sold,  the  price  of  which  is  to  depend  held  that  no  action  would  He  to  recover 

upon  the  number  of  thousands  of  feet,  the  price  of  such  coal  unless  these  re- 

which   is  to  be  ascertained  by  the  sur-  quirements  are  complied  with.    Libbey 

vey  or  inspection  of  some  person,  the  v.  Downey,  5  Allen  (Mass.)  299. 

surveyor  must  be  an  official  surveyor,  The  statute  in  Maryland^  requiring 

or  the  sale  is  void  and  the  seller  can  grain  which  is  brought  to  the  city  of 

not   recover    the  price.     Richmond  v,  Baltimore  by  water,  to  be  weighed  by 

Foss,  77  Me.  590.  the  weigher  general,  does  not  apply  to 

J//7/»^  Rev.  Stat.,  ch.  41,  $  2,  provides  grain   brought   by  water  and    carried 

that  firewood  and  bark  are  to  be  meas-  through    elevators.    Gill    v,  Cacy,  49 

ured  by  a  sworn  measurer  before  being  Md.  243. 

sold,  but  this  does  not  apply  to  trim-  Under  an  act  to  provide  for  the  in- 

mings    of  lumber  consisting  of  small  spection.  measuring,  and  weighing  of 

pieces  when  they  are  sold  under  a  con-  grain  in  the  city  of  Baltimore,  it  was 

tract,  whereby  the  purchaser  agrees  to  held  that  the  weight  of  wheat  might  be 

take  all  that  should  be  made  at  the  ascertained  by  weighing  one  bushel  in 

seller's  mill  at  fifty  cents  per  cart  load,  every  sixty  according  to  the  long  estab- 

Duren  v.  Gage,  72  Me.  118.     And  a  lished  usage  of  the  city  of  Baltimorei 

statute  which   requires  lumber  of  any  notwithstanding  a  particular  section  of 

kind  to  be  surveyed  or  measured  to  as-  the  act   provided    that    the  inspector 

certain  its  quantity,  does  not  apply  to  should  "carefully  determine  the  weight 

laoor  in  any  way  expended  on  lumber,  of  all  wheat  *'  that  should  be  inspected 

though  to  be  paid  for  according  to  the  by  him.  Frazier  t;.  Warfield,  13  Md.  279. 

thousands  of  cords — ^it  only  applies  to  A  weighmaster  under  the  charter  and 

sales  of  lumber.     Bruce  v.  Sidelinger,  ordinances  of  Jersey  City  is  an  officer 

82  Me.  318.  apF»ointed  for  the  convenience  of  com- 

In  Stokes  v.  New  York,  14  Wend.  ( N.  merce  and  trading,  to  determine  weights 
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for  which  they  may  charge  a  reasonable  fee.*  Unless  pro- 
hibited by  statute,  a  person  not  a  public  weigher  may  keep  scales 
and  obtain  orders  for  weighing  produce,  without  becoming  liable 
to  the  public  weigher.* 

V.  C0VTBACT8  AUD  8ALB8  BT  WEIGHT  AHD  MlABUXB. — Unless  the 

contrary  appears,  contracts  and  sales  are  presumed  to  be  made 
with  reference  to  the  standards  of  weights  and  measures  as  fixed 
by  law,  and  local  custom  will  not  be  allowed  to  control  ;•  but  the 

and  measurements  when  called  upon  to  count  the  cost  and  expense  of  procur- 

do  so ;  and  a  conviction  against  a  person  ing    and    keeping    up    such     scales.*' 

who  was  em  ployed  by  the  seller  to  meas-  And  see  Goody  v.  Penny,  Q  M.  &  W. 

ure  plaster  as  it  was  taken  from  the  ves-  687 ;  Mills  v.  Furnell,  2.^.  dc  C.  899 ;  4 

sel  and  delivered  on  the  cars  because,  D.  &  R.  561. 

as  was  alleged,  he  was  exercising  the  In  State  v.  Tyson,  11 1  N.  Car.  687, 

office  of  weighmaster  without  appoint-  the  fee  was  eight  cents  for  weigfhing  a 

ment  by  the  common  council,  is  illegal,  bale  of  cotton,  one-half  to  be  paid  by 

Hoffman  v.  Jersey  City,  34  N.J.  L.  172.  the  buyer  and  one-half  by  the  seller. 

Weight  of  Bread. — A  cit}'  ordinance  and  it  was  held  a  valid  and  reasonable 
regulating  the  weight  of  loaves  of  bread  regulation, 
is  a  valid  police  regulation.     Paige  v,  3.  Watts  v.  State,  61  Tex.  184. 
Fazackerly,  36  Barb.  (N.  Y.)  394;  Tan-  But  one  who  is  not  in  a  public  posi- 
ner  T^.  Albion,  5  Hill  (N.  Y.)  121;  Peo*  tion   as  weighmaster,  bound  to  weigh 
plet/.  Wagner,  86  Mich.  594;  24  Am.  St.  for  all  persons,  but  who  has  scales  de- 
Rep.  141.  And  even,  it  seems,  the  price,  signed  for  weighing  heavy  articles,  and 
Guillotte  V,  New  Orleans,  12  La.  Ann.  does  such  weighing  for  a  fee,  is  bound 
432;  Mobile  V.  Yuille,  3  Ala.  137;  36  to  use  only    reasonable    diligence  to 
Am. Dec.  441.  And  see  Police  Power,  know  that  his  scales  are  correct,  and 
vol.  18,  p.  753.  reasonable  care  to  avoid   mistakes   in 

In  England^  statutes  have  been  fre-  using  them.    McGreorge  v.  Walker,  65 

quently  passed  regulating  the  sale  of  Mich.  5. 

bread  and  requiring  it  to  be  sold  by  8.  Custom,  Bto. — Where  a  covenant 

weight.    See  Williams  v,  Deggan,  16  L.  was  made  for  the  delivery  of  a  given 

T.  N.  S.  492 ;  Jones  v,  Huxtable,  8  B.  &  number  of  barrels  of  corn,  the  quantity 

S.  433;  L.  R.,  2  Q.  B.  460;  Mitton  v,  should  be  ascertained   by  the  bushel 

Troke,  20  L.  T.  nTs.  563 ;  Reg.  v.  Ken-  measure,   as   fixed    by    law,   and    not 

nett,  20  L.  T.  N.  S.  656;  L.  R.,  4  Q^B.  by   weight  and  neighborhood  custom, 

565;  Reg.  V.  Wood,  L.  R.,  4  Q.  B.  559;  which  cannot  be  permitted  to  control 

10  B.  &  S.  534;  Hill  f^.  Browning,   L.  law.      Mays   v.  Jennings,   4    Humph. 

R.,  sQ.  B.  453.  And  requiring  all  persons  (Tenn.)  102. 

selling  bread  from  any  cart  or  other  In /'^nnj^/i'aiir/a,  2,000 pounds  consti- 

carriage  to  be  provided  with  a  pair  of  tute  a  ton.     In  Evans  v,  Meyers,  25  Pa. 

scales.     Robinson  v.  Cliff,  i  Exch.  Div.  St.  114,  where  a  contract  was  made  for 

294;  45  L.  J.  M.  C.  109;  34  L.  T.  N.  S.  a  given  number  of  tons  of  iron,  it  must 

689;  Ridgway  v.  Ward,  14  Q^  B.  Div.  be  considered   to  have   been  made   in 

no;    Daniel  v,  Whitfield,   15   Q^    B.  reference   to    the   act    which   declares 

Div.  408.  a    ton    to  '  be    2,000    pounds,    and    it 

PresoTlptlTe    Bight    to    Weigh. — The  was   an  error  to  admit  evidence  of  a 

right  of  a  corporation   by  custom   to  local  custom  giving  2,268  pounds  to  a 

measure  all  coals  imported  into  the  port  ton,  which  existed  where  the  contract 

of  London  was  not  converted  by  the  was  made,  to  control  the  statute.    See 

act  of  5  &  6  Will.  IV.,  ch.  63,  into  a  also  Weaver  v,  Fegely,  39  Pa.  St.  27 ; 

right  to  weigh.     Smith  v,  Cartwright,  70  Am.  Dec.  151.    A  contrary  view  was 

6  Ezch.  927;  20  L.  J.  Exch.  401.  held  in  The  Miantinomi,  3  Wall.  Jr.  (U. 

1.  In  Yates  v.  Milwaukee,  12  Wis.  S.)  46,  where  the  court,  in  effect,  said  : 

676,  Cole  J.,  said :  **  We  do  not  think  that  When  parties  contract  for  any  mate- 

the  charge  for  weighing  a  load  of  hay  rial  by  weight,  using  terms  that  have 

and  giving  a  certificate  of  the  weight,  come  to  us  from  times  past  with  a  defi- 

was    exorbitant.      It  was   but  twelve  nite  meaning,  such  as  ton,  which  has 

cents— a  trifle,  when  we  take  into  ac-  commonly  been  regarded  as  meaning. 
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OoBCneuudfAlM.  WEIGHTS  AND  MEASURES.  OmtrMti ud  SaIm. 

parties  may  provide  in  the  contract  for  a  different  standard  and 
will  be  bound  by  such  agreement,^  unless  the  statute  forbids  the 
use  of  any  other  than  the  standard  fixed  by  law.' 

2,340  pounds,  the  mere  fact  that  a  state  sale  of  so  many  tons,  "2,340  pounds  to 
has  undertaken  to  regulate  weights  and  the  ton,"  the  seller  will  be  bound  to 
measures,  and  in  discharge  of  such  of-  furnish  tons  of  2,340  pounds.  Sise  v. 
fice,  has  fixed  the  ton  at  3,000  pounds,  Rockingham  County,  63  N.  H.  441 ;  Har- 
will  not  dispense  with  the  obligation  to  rison  v.  Mora,  8  Pa.  Co.  Ct.  Rep.  334. 
furnish  the  old  measure.  And  a  contract  for  the  sale  of  a  certain 
In  Harris  v.  Rutledge,  19  Iowa  388;  number  of  tons  of  iron  by  the  ton 
87  Am.  Dec.  441 ,  it  was  held  that  a  con-  " long  weight*'  is  not  in  contravention  of 
tract  for  masonry  at  so  much  per  perch  the  statutes  5  Geo.  IV.,  ch.  74,  and  5  &6 
should  be  construed  to  mean  the  stand-  Wm.  IV.,  ch.  63,  as  it  is  a  multiple  of  the 
ard  perch  as  fixed  by  the  statutes  of  standard  pound  and  consequently  such 
the  state,  and  that  no  implied  contract  contract  is  valid.  Giles  v.  Jones,  11 
to  the  contrary  was  competent.  And  Ezch.  393,  affirming  10  Exch.  119. 
see  Caldwell  v.  Dawson,  4  Mete.  S.  By  23  h,  33  Car.  II.,  ch.  I3,  the 
(Ky.)  131.  buyer  of  com  py  any  other  than  the 
A  custom  that  every  pound  of  butter  Winchester  measure  was  subject  to  the 
sold  in  a  particular  market  town  shall  penalty  of  forty  shillings  in  addition  to 
weigh  eighteen  ounces,  is  bad.  Noble  the  value  of  the  corn  so  bought.  Rex 
r.  Durel!,3  T.  R.  371.  t;.  Arnold,  5  T.  R.  353.  And  a  con- 
When  a  contract  was  made  to  deliver  tract  for  the  sale  of  corn  by  the  hobbet 
one  thousand  bushels  of  wheat,  it  was  ¥ras  held  to  be  in  contravention  of  32 
complied  with  {>t  the  vendor's  tender-  Car.  II.,  ch.  8,  §  2,  and,  therefore,  an 
ing  a  quantity  of  wheat,  equal  in  the  ag*  action  would  not  lie  for  the  breach  of  it. 
gregate  to  one  thousand  bushels  statute  Tyson  v.  Thomas,  M'Clel.  &  Y.  119. 
weight,  although  it  would  not  fill  the  But5&6  Wm. IV.,ch.53,§6,aboli8h- 
8tatute  measure  of  eight  gallons  to  the  ing  the  use  of  certain  weights  and  meas- 
bushel.  Generally  the  term  bushel  in  a  ures,  and  section  21  enacting  that  any 
contract  calls  for  a  quantity  equal  to  contract,  bargain,  or  sale  made  by  any 
cightgallonSfbut  in  respect  to  wheat,rye,  such  weights  and  measures  should  be 
and  Indian  corn  an  exception  is  made,  wholly  null  and  void,  do  not  render  void 
and  the  term  bushel  is  satisfied  by  a  a  contract  entered  into  in  the  United 
quantity  equal  in  weight  alone  to  the  Kingdom  for  the  sale  of  goods  to  be 
statute  requisition,  unless  the  parties  weighed  and  measured  by  the  weights 
have  otherwise  agreed.  Milk  v.  Chris-  and  measures  mentioned  in  section  6, 
tie,  X  Hill  (N.  Y.)  103.  unless  such  goods  are  also  weighed  and 
If  the  reddendum  in  an  hospital  re-  measured  In  England.  Rosseter  v. 
newed  lease  is  so  many  quarters  of  corn,  Cahlmann,  8  Exch.  361 ;  23  L.  J.  Exch» 
it  will  be  understood  to  mean  legal  138.  And  it  seems  that  5  Geo.  IV., ch.74« 
quarters.  St.  Cross  Hospital  v,  De  ^  15,  is  not  repealed  by  the  above  statute, 
Walden,  6  T.  R.  338.  And  a  contract  and  that  consequently  contracts  by  lo- 
described  as  having  been  made  for  a  cer-  cal  weights  may  be  lawfully  made,  if  the 
tain  number  of  bushels  of  corn  must  be  proportion  to  the  standard  is  expressed, 
considered  as  a  contract  for  that  num-  though  it  is  otherwise  with  respect  to 
ber  of  statute  bushels.  Hockin  t;.  Cooke,  measures,  all  local  measures  beine 
4  T.  R.  314.  abolished  by  5  &  6  Wm.  IV.,  ch.  53,  ^  6. 
Where  a  testator  devised  "forty-five  Giles  v,  Jones,  1 1  Exch.  393.  Hence, 
acres  of  the  lands  of  Dromquin,  known  the  sale  of  wheat  by  the  hobbet,  which 
as  the  house  division  "  to  A,  *'and  fifty  is  the  denomination  of  a  measure  in 
seres  of  the  same  lands  "  to  B,  it  was  Wales^  if  the  quantity  delivered  is  to  be 
held  that  extrinsic  evidence  was  inad-  determined  by  the  weight,  is  a  sale  by 
missible  to  show  that  he  meant  Irish,  weight  and  not  by  measure,  and  there- 
and  not  statute,  acres.  O'Donnell  v.  fore  not  contrary  to  this  last  section, 
O'Donnell,  L.  R.,  i  Ir.  Ch.  284.  which  applies  to  sales  by  measure  only, 
1.  Where  the  statute  fixes  the  ton  at  and  not  to  sales  by  weight.  Hughes  v, 
2,000  pounds,  contracts  of  sale  by  the  Humphreys,  3  El.  &  Bl.  954;  33  L.  J. 
ton  will  be  held  to  be  for  a  ton  of  3,000  Q^  B.  360. 
pounds,  but  if  the  parties  agree  for  the        Where  malt  was  sold  by  a  measure 
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BefloitloBf.                              WEIR—  WELL.                            Mbdtlani. 

WSIB. — A  dam  across  a  river.* 

WELL— (See  also  Underground  Waters,  vol.  27,  p.  425).— 

See  note  2. 

called  a  hobbet,  being  a  measure  estab-  2.  Agreement  to  Dig  a  Well. — An 
lished  by  local  custom,  without  specify-  agreement  to  dig  a  well  does  not  implj 
ing  what  proportion  that  measure  bore  that  water  other  than  surface  water 
to  the  standard  as  directed  by  5  Geo.  IV.,  shall  be  obtained.  Littrell  v.  Wilcox, 
ch.  74,  §  15,  and  the  parties  afterwards  11  Mont  83.  The  court  said:  **Now, 
settled  their  accounts  inter  alia  as  to  as  to  the  special  contract  to  reach 
the  malt,  it  was  held  in  an  action  by  the  water.  It  cannot  be  seriously  contend- 
plaintiff  against  the  defendant  that  he  ed  that  it  appears  from  the  evidence 
might  prove  the  settlement  of  accounts  that  the  plaintiffs  ever  agreed,  in  terms, 
as  a  payment  of  the  demand.  Owens  v,  to  sink  to  water.  But  defendant  founds 
Denton,  i  C.  M.  <&  R.  711 ;  5  Tyr.  359.  his  argument  upon  his  construction  of 
1.  Arnold  v,  Mundy,  6  N.  J.  L.  55.  the  word  *well;'  that  plaintiffs  agreed 
Connecticut  Gen.  Stat.,  tit.  23,  §  2,  to  drill  a  'well ;'  that  a  .'weir  is  a  hole 
provides  that  "whoever  shall  first  make  in  the  ground,  containing  water  other 
a  weir  for  catching  fish  on  any  fiat  with-  than  surface  water ;  that  when  plaintiffs 
in  any  river,  cove,creek,  or  harbor,shall  agreed  to  drill  a  *weir  they  contracted 
not  be  interrupted  in  the  enjoyment  of  to  furnish  an  article  meeting  that  def- 
it  by  any  other  person,  etc.'*  This  inition,  and  that,  if  they  did  not  pro- 
statute  is  an  ancient  one  and  was  passed  duce  a  hole  in  the  ground  containing 
before  modern  fishing  pounds  were  water  other  than  surface  water,  they 
used.  It  was  held, however,  that  these  did  not  drill  a  'well,'  and  cannot  re- 
pounds,  being  used  for  the  same  pur-  cover.  I^et  it  be  observed  here  that 
pose  as  weirs  and  in  substantially  the  nothing  was  said  about  price  when  the 
same  way,  are  to  be  regarded  as  weirs  work  was  commenced  and  the  contract 
within  the  statute.  Stannard  v.  Hub-  made.  The  defendant  himself  selected 
bard,  34  Conn.  375.  The  court,  in  this  the  site  for  the  proposed  well.  Noth- 
case,  said  :  ''  The  statute  on  which  this  ing  was  said  about  plaintiffs  undertak- 
claim  is  founded  is  an  ancient  one,  passed  ing  to  reach  water.  All  that  can  be 
atatimewhen,in  this  country, structures  gleaned  from  the  conversations  of  the 
like  the  modern  fishing  pound  were  un-  parties  is  that  plaintiffs  were  to  dig  a 
known.  Still,  as  the  structures  of  the  well.  From  this  contract,  and  the  cir- 
petitioner  and  the  respondents  are  cumstances,  to  construe  an  undertaking 
used  for  the  same  purpose  as  the  weirs  on  the  part  of  the  plaintiffs  to  reach 
in  use  at  the  time  of  the  passing  of  the  water  or  receive  no  pay,  seems  to  us  to 
statute,  and  operate  in  the  same  way  by  do  great  violence  to  language,  and  to 
leading  the  fish  into  an  inclosure  where  the  ordinary  transactions  of  sane  men. 
they  are  retained  until  taken  out  of  it  It  appears  that  the  services  of  plaintiffs 
by  the  fishermen,  we  are  of  opinion  were  worth  what  they  charged.  When 
that  they  come  within  the  meaning  of  plaintiffs  went  to  dig  a  well,  when  they 
the  statute,  and  are  weirs  within  any  took  a  site  selected  by  defendants, 
proper  definition  of  the  term  ;  so  that  when  no  guaranty  of  reaching  water 
the  question  fairly  arises  whether  the  was  made,  when  no  price  was  &ed  for 
respondents'  weir  was  an  unlawful  in-  performing  the  services  or  reaching 
terruption  of  the  one  previously  erected  water,  can  a  court  for  a  moment  regard 
by  the  petitioner.  And  as  they  were  it  as  within  the  contemplation  of  the 
both  in  the  same  harbor,  and  within  parties,  as  shown  from  their  words  or 
the  distance  within  which  a  second  one  their  acts,  that  they  used  the  word 
cannot  lawfully  be  erected  so  as  to  *weir  as  meaning  a  hole  in  the  ground, 
intercept  the  fish  in  their  course  to  the  containing  water  other  than  surface 
first,  and  as  the  one  last  built  did  in  water?  We  think  not.  Bouvier's  Law 
fact  to  some  extent  thus  interfere  with  Dictionary  defines  a  '  well '  as  *  a  hole 
and  prevent  the  fish  going  to  the  peti-  dug  in  the  ground  in  order  to  obtain 
tioner's  weir,  the  lawfulness  of  the  last  water.'  This  is,  to  our  mind,  the  only 
erection  must,  of  course,  turn  upon  practical  view.  The  object  of  a  well  is 
whether  the  petitioner's  weir  was  upon  to  obtain  water.  The  well  may  be 
a  *flat'  within  the  meaning  of  the  unsuccessful.  The  object  of  a  mining 
statute."  shaft  is  to  develop  a  mine  that  will  pay 
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iMaitioii.  WELSH  MOR  TGA  GE,  OtAaidoB. 

WELSH  MOSTOAOE — (See  also  MORTGAGES,  vol.  15,  p.  729).— 
The  Welsh  mortgages,  which  are  mentioned  in  the  English  books, 
though  they  have  now  gone  out  of  use,  resembled  the  vivum  vadium 
of  Coke,  or  the  mortuum  vadium  of  Glanville  ;  for  though  in  them 
the  rents  and  profits  were  a  substitute  for  the  interest,  and  the 
land  was  to  be  held  until  the  mortgagor  refunded  the  principal, 
yet,  if  the  value  of  the  rents  and  profits  was  excessive,  equity 
would,  notwithstanding  any  agreement  to  the  contrary,  decree  an 
account.* 

— an  object  not  always  attained.  Under  might  conclude,  perhaps,  that  a  well 
the  circumstances  of  the  case,  we  can-  |>o8sibly  might  import  land  rather  more 
not  construe  the  word  'well*  as  defend-  distinctly  than  *  a  well  of  water ; '  for  we 
ant  insists;  and  he  must  depend  wholly  use  the  expression  *a  dry  well,'  which 
upon  the  construction  of  that  word,  for  is  probably  as  much  of  a  solecism  as  a 
he  utterly  failed  to  prove  any  special  dry  spring.    The  question,  after  all,  re- 
contract  in   terms,    and    the    jury    so  turns,  whether  a  well  imports  the  land 
found.'*  in  which  it  is  dug  and  erected.     We 
Whether  Well  Ineludes  the  Land. — In  think  it  does,as  much  as  stagnuniy  which 
Johnson  f.  Rayner,  6  Gray  (Mass.)  no,  is  usually  rendered  pool,  which  is  noth- 
the  court  said  :  "The  single  question  ing  more  than  a  large  spring,  or  stand - 
arising  on  the  construction  of  this  deed  ing  water,  or  as  gurges^  which  is  ordi- 
is,  whether  these  words  convey  a  fee  in  narily  rendered  a  whirlpool,  or  a  deep 
the  premises  occupied  and    used  as  a  spring,  or  pool,  as  it  is  translated  in  the 
well,  or  whether  they  purport  to  grant  notes  of  Coke,  Litt.  i,  ch.  i,  §  i.     And 
merely  an  easement  or  right  to  use  them  this  writer,  and  all  the  writers  on  this 
for  a  particular  designated  purpose ;  and  subject,   regard    these  words  as  con- 
it  seems  to  us  entirely  clear  that  it  is  a  veying  the  land,    covered  with  water, 
grant  of  a  fee.    The  deed  conveys  a  The  well  included,  ex  vi  termini^  not 
certain,  definite  and  specific  parcel  of  only  the  orifice  which  reached  down  to 
land,  describing  it,  not  by  metes  and  the  water,  but  the  whole  opening  in  the 
bounds,  but  by  the  use  of  a  term  which  earth,  before  it  was  stoned,  and  the 
indicated  the  purpose  to  which  it  was  stone,  and  the  stone  laid  into  the  wall, 
then  appropriated  and  the  structure  by  and  the  water  therein.     And   this,  we 
which  it  was  occupied.  The  term*  well*  think,  must  be  regarded  as  the  thing 
aptly  designates  the  soil  covered  by  and  intended  to  be  conveyed,  and  not  the 
used  with  it.     It  is  an  artificial  excava-  water  merely,  which  only  imports  the 
tion  and  erection   in  and  upon  land,  right  to  use  the  water,   and  by  which 
which  necessarily,  from  its  nature  and  term  nothing  passes  but  the  easement, 
the  mode  of  its  use,  includes  and  com-  or  right  to  take  the  water." 
prebends  the  substantial  occupation  and  1.  4  Kent's  Com.  (13th  ed.),  p.  137. 
beneficial  enjoyment  of  the  whole  prem-  A  Welsh  mortgage  is  where  the  mort- 
ises on  which  it  is  situated."  gagee  enters  at  once  and  takes  the  rents 
In  Mixer  v.  Reed,  25  Vt.  257,  the  instead  of  interest,  and  is  by  agreement, 
court,  by  Redfield,  C.  J.,  said:  '*The  or  distinct  understanding,  to  have  no 
principalquestion  in  this  case  is,  whether  remedy  for  the  principal, 
the  defendant  owned  the  land  in  which  "  It  is  true  likewise,  that  it  must  have 
the  well  was,  or  only  the  right  to  use  been  a  mortgage  at  first,  or  ab  initiOy 
the  water.    John  H.  King,  before  his  and  not  by  any  subsequent  parol  agree- 
deed  to  Blodgett,  seems  to  have  owned  ment. 

the  land  and  well.  In  that  deed,  he  re-  "  This  case  was  of  that  character,  con- 
served it  by  the  terms  *  two-thirds  of  fessedlv  on  both  sides  at  first,  in  1834. 
the  well,  on  the  above  described  prem-  And  if  once  a  mortgage  in  any  way, 
iBes,  in  common' with  the  grantee.  This  no  subsequent  or  collateral  agreement 
he  conveys  to  defendant  by  the  terms  to  prevent  a  redemption  is  allowed  to 
*  spring  or  well,  situate,'  etc.  These  bar  it;  as  once  a  mortgage,  it  is  always 
terms  all  evidently  mean  the  same  thing,  a  mortgage  until  a  foreclosure,  regular 
80  that  we  can  gather  very  little,  prop-  and  designed  as  one.  3  Vern.  520;!  Eden 
erly,  from  any  supposed  difference  be-  R.  59 ;  7  Ves.  273 ;  4  Ves.  350."  Bentley 
tween  *  well '  and  *  well  of  water.'    One  v,  Phelps,  2  Woodb.  &  M.  (U.  S.)  444. 
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WHARVES. 


Ddbdtioa. 


WHARVES ;  WHARFAGE ;  WHABFINOEES.— (See  also  Bound- 
ARIES,  vol.  2,  p.  495 ;  Carriers  of  Goods,  vol.  2,  p.  770 ;  Dock- 
AGE,  vol.  5,  p.  848;  Docks,  vol.  5,  p.  851 ;  Eminent  Domain,vo1. 
6,  p.  509;  Liens,  vol.  13,  p.  574;  Maritime  Liens,  vol.  14,  p. 
410 ;  Navigable  Waters,  vol.  16,  p.  236 ;  Navigation,  vol.  16, 
p.  270 ;  Negligence,  vol.  16,  p.  386;  Pilots,  vol.  18,  p.  443; 
Riparian  Rights,  vol.  21,  p.  411 ;  Ships  and  Shipping,  vol.  22, 
p.  710;  Stoppage  in  Transitu,  vol.  23,  p.  903 ;  Watercourses, 
vol.  28,  p.  943.) 


I.  Definition,  60. 
II.  In  General,  6[. 

III.  Kinds  of  Wharves,  63. 

1.  Public  or  Private^  63. 

2.  Private^  64. 

3.  Public y  64. 

4.  Right     to   Erect     Public 
Wharves  a  Franchise,  65. 

IV.  Right  of  a  Riparian  Owner,  65. 
I.    To  Erect  Wharves^  6$. 

a.  Extent  of  Riparian   O-wnrr's 

Right,  6(5. 
3.  /^imitations   on    Riparia  1 

Rights^  69. 
V.  Rights  and  Duties  of  Munici- 
palities Over  Wharves,  72. 

1.  Right  to  Erect,  72. 

2.  Power  Over  Wharves ^  73. 

3.  Limitations  on  Rights  of  Mu- 
nicipalities, 77. 

4.  Duties  of  Municipalities.  7S. 
VI.  Right  to  Access  to  Wharves,  79. 

VII.  Remedies  of  Owners  of 

Wharves,  82. 
VIII.  Obligations     and       Duties     of 
Wharf  Owners,  83. 

1 .  To  Keep  in  Repair,  83. 

2.  Degree  of  Care,  84. 

3.  Extent  of  Duty,  85. 

4.  Notice  of  Defects,  85. 

5.  Concealed  Obstructions,  86. 

6.  As  to  Depth  of  Water,  86. 

7.  Duty  of  Lessee  of  Wharf,  87. 

8.  Damage    to   Vessel   on   Sun- 
day, 88. 

IX.  Wharfage,  89. 
1.   Drfnition,  89. 


2.  Right  to  Charge,  89. 

3.  Liability  for  Wharfage,  90. 

4.  Improvements    Necessary    to 
Create  Liability,  92. 

5.  Rights  of  Lessee  of  Wharf,  92 . 

6.  Rates  of  Wharfage — Regula* 
tion  of,  93. 

7.  Right  to  Distrain  for  Wharf- 

<if»,  95- 
X.  Vvharfinger  (See  Carriers  op 

Goods,   vol.  2,  p.  770;    Ware- 
houseman, vol.  28,  p.  636),  95. 
I.  Definition,  95. 
3.  Nature  of  Liability,  96. 

3.  When  Responsibility  Begins, 
96. 

4.  When    Responsibility    Ends, 

97. 

5.  Duty    to    Deliver    Goods    to 

Owner,  07. 

6.  Estoppel    to    Deny    Bailor  s 
Title,  98. 

7.  Wharfinger'* s  Lien,  98. 

a.  On  Goods,  98. 

(i )  Extent  of  Lien,  98. 

(2)  Advances  for  Freight, 

99- 

(3)  Termination   of  Bail- 
or's Liability,  100. 

b.  On  Vessel^  100. 

(1)  For  Wharfage  Charg- 
es, 100. 

(2)  Priority,  loi. 

(3)  Enforcement,  102. 

c.  Lien  Under  Statute,  102. 

8.  Wharfinger's  Interest  an  In- 
surable One,  102. 


I.  Detutitioh. — A  wharf  is  a  structure  on  the  shore  of  a  harbor, 
river,  or  other  navigable  water,  for  the  convenience  of  loading  or 
unloading  vessels,  and  receiving  and  landing  passengers.^ 


1.  Ex  p.  Easton,  95  U.  S.  68;  Geiger  Any   construction  of  timber  or  stone 

V,  Filor,  8  Fla.  325.     When  the  struc-  upon  the  bank  of  a  nontidal  stream,  of 

ture  projects  into  the  water  it  is  a  pier,  such  shape  that  a  vessel  maj  lay  along- 

and  when  there  is  no  particular  arttfi-  side  of  it  with  its  broad  side  to  the  shore, 

cial  structure,  but  the  mere  natural  bank,  is  a  wharf.  Keokuk  v,  Keokuk  Northern 

it  is  generally    known    as  a  landing.  Line  Packet  Co.,  45  Iowa  196.     But  a 

60 


iiOMmd.  WHARVES.  Ib  e«Mna. 

n.  Iv  Obsxxal. — One  of  the  special  powers  conferred  by  the 
legislature  upon  municipalities  bordering  upon  navigable  waters, 
is  the  authority  to  erect  wharves  and  charge  compensation  for 
keeping  them  and  their  approaches  in  a  safe  condition.^  But  the 
authority  of  the  states  over  such  waters  and  their  shores  is  of 
course  subject  to  the  constitution  of  the  United  States,  and  acts 
of  Congress  made  in  regulation  of  commerce.* 

structure  erected  for  ferry  purposes,  on  S.)  737  ;  Keokuk  Northern  Line  Packet 

a  river  bank,bj  permission  of  the  com-  Co.  v,  Keokuk,  95  U.  S.  80;  Municipal- 

mon  council  of  the  city  of  New  York,  ity  v.  Pease,  2   La.  Ann.  538;  Worslcy 

consisting  of  piles  covered  with  floor-  r;.  Municipality,  9  Rob.  (La.)  324;  41 

ing,is  not  a  "pier"  within  the  meaning  Am.  Dec.  333;  i  Dillon  on  Mun.  Corp. 

of   yew   York    Laws   1857,   ch.    563.  (4th  ed,),  §  X03. 

Stevens  v.  Rhinelander,   5  Robt.  (N.        That  such  power  does  not  violate  the 

Y.)  285.  Also,  a  paved  street  extending  constitution   of  the  United  States^  see 

to  the  water's  edge  and  used  by  vessels  Cincinnati  Packet  Co.  t.  Catlettsburg, 

as  a  place  for  receiving  and  discharg-  105  U.  S.  559. 

ing  freight   is    a  wharf.     Keokuk    v.        Partiovlar  ICanlclpalitieB.  —  For  the 

Keokuk  Northern  Line  Packet  Co.  45  rights  and  powers  of  the  city  of  New 

Iowa  196;  Geiger  v.  Filor,  8   Fla.  325.  York  in  respect  to  wharves,  see  Hill  v. 

**  A  wharf  is  a  structure,  on  the  mar-  New  York(SupremeCt.),i8N.  Y.Supp. 

gin  of  navigable  waters,  alongside  of  399;   Kingsland  v.  New  York,   no  N. 

which  vessels  can  be  brought  for  the  Y.   569;   Williams  v.  New  York,  105 

sake  of  being  conveniently  loaded  or  N.  Y.  419;  Langdon  v.  New  York,  93 

unloaded,  and  wharfage  is  the  fee  paid  N.  Y.  129;  Walsh  v.  New  York  Float- 

for  tying  vessels  to  a  wharf,  or  for  load-  ing  Dry  Dock  Co.,  77  N.  Y.  448 ;  Peo- 

\ng  goods  on  a  wharf  or  shipping  them  pie  v.  Green,  65  Barb.    (N.  Y.)  505; 

therefrom."     Langdon  v.  New  York  People  v.  Mallory,  2  Thomp.  &  C.  (N. 

93  N.  Y.  129.  Y.)  76;  New  York  v,  Huntington,  114 

The  Charlestown   Wharf  Company  N.  Y.  631;    Hoeft  v.  Seaman,   38   N. 

were  authorized  to  extend  and  main-  Y.  Super.  Ct.  62;  Bigler  v.  New  York, 

tain  their  several  wharves,   into  the  9  Hun  (N,  Y.)  253;  Turner  v.  People's 

channel,  as  far  as  the  line  established  Ferry     Co.,    21    Fed.    Rep.    90;    The 

for  the  harbor  of  Boston,  with  the  right  Craigendoran,  31  Fed.  Rep.  87;  Crocker 

and  privilege  to  lay  vessels  at  the  sides  v.  New  York,  15  Fed.  Rep.  405. 

Md  ends  of  such  wharves,  and  to  re-         Brooklyn, — Brooklyn   v.  New  York 

«ei?e  wharfage  and  dockage  therefor.  Ferry  Co.,  87  N.  Y.  204 ;  Atlantic  Dock 

At  the  passing  of  this  act,  the  Charles-  Co.  f.   Brooklyn,    i  Al)b.  App.   Dec. 

town  Wharf  Company  were  the  pro-  (N.  Y.)  242.  New  Orleans, — The  Liz- 

prietorsof  several  wharves  within  the  zie  E.,  30  Fed.  Rep.  876;   Silver  v,  To- 

limits  mentioned   in  the  act,  and  of  a  bin,  28  Fed.  Rep.  545 ;  New  Orleans  v, 

«ea  wall  built  below  high-water  mark,  Wilmot,  31  La.  Ann.  65;  New  Orleans, 

and  filled   up    behind    to  high-water  etc.,  R.  Co.  v.  Ellerman,  105  U.  S.  166. 

^ark,  and  used  for  the  purpose  of  land-  Baltimore. — Hazlehurst  v.   Baltimore, 

ing  lumber    and  other   things    upon,  37  Md.  199. 

with  pier  or  pile  wharves  about  eighty         For   the  right    to   collect    wharfage 

feet  in  width,  projecting    therefrom,  for  the   use  of  certain  wharves,  con- 

toward  the  channel.     It  was  held  that  structed  under  a  peculiar  arrangement 

the  sea  wall   was  a  wharf  within  the  between  the  town  commissioners  and 

meaning  of  the  act,  and  that  the  pro-  private  parties,  see  Dugan  v,  Baltimore, 

prictors  were  thereby    authorized    to  5  Gill  &  J.  (Md.)  357.  Mobile, — Mobile 

extend  the  same  along  their  whole  front  v,  Moog,  53  Ala.  561.     Philadelphia, — 

to  the  line  of  the  harbor.     Fitchburg  The  Volusia,  3  Wall.  Jr.  (C.  C.)  375. 

R.  Co.  V.  Boston,  etc.,  R.  Co.,  3  Cush.        2.  Cooley  v.  Philadelphia  Port  War- 

(Mass.)  58.  dens,  12    How.  (U.  S.)  296;   Pollard  v, 

1.  Com.   V.   Alger,  7  Cush.  (Mass.)  Hagan,  3  How.   (U.S.)    212;  Cisis  v, 

82;  The  Wharf  Case,  3  Bland  Ch.  (Md.)  Roberts,  36  N.  Y.  292  ;  New   Orleans 

fil\  Pollard  vl  Hagan,  3  How.  (U.  S.)  Port  Wardens  v.  Ship,  etc.,  14  La.  Ann. 

212;  New  Orleans  v.  U.  S.,  10  Pet.  (U.  289-  Port   Wardens  v.  Prats,  10   Rob. 
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And  the  legislature  in  conferring  these  powers  may  make  the 
cities  repositories  of  them  in  such  a  manner  as  it  deems  expe- 
dient.*    It  may  modify  them  or  revoke  them  altogether,  if  in  so 

(La.)  4^9;  Chapman  v.  Miller,  2  Spears  tonnage  or  an  impediment  to  naviga- 

(S.  Car.)  769;  Com.  v,  Alger,  7  Cush.  tion.*'    The  Barge  John  M.  Welch,  9 

(Mass.)     82  ;    JeflPersonville  v,   Louis-  Ben.  (U.  S.)  507. 

ville,etc.,  Ferrjr  Co.,  35  Ind.  19;  Mobile  But  a  state  statute  which  authorizes 
Harbormaster,  etc.  v.  Southerland,  47  the  levyofa  tonnage  tax  on  vessels  owned 
Ala.  511.  in  foreign  ports,  and  entering  its  ports 
A  state  government  may  authorize  in  pursuit  of  commerce,  in  order  ta  de- 
the  construction  of  wharves  on  naviga-  fray  the  expenses  of  her  quarandne 
ble  streams,  within  its  own  territorial  regulations,  is  in  violation  of  the  feder- 
limits,  even  below  low-  water  mark,  al  constitution  and  void.  Peete  v.  Mor- 
where  the  power  of  the  Congress  of  the  gan,  19  Wall.  (U.  S.)  581. 
United  States  has  not  been  exercised  in  A  statute  of  a  state  which  enacts  that 
the  premises.  Savannah  v.  State,  4  the  masters  and  wardens  of  a  port  with- 
Ga.  26.  in  the  state  shall  be  entitled  to  de- 
Local  Ordlnancas.  —  An  ordinance  mand  and  receive,  in  addition  to  other 
which  demands  of  all  steamboats  which  fees,  the  sum  of  five  dollars,  whether 
shall  moor  or  land  in  a  particular  port,  called  on  to  perform  any  service  or  not, 
a  sum  measured  hy  the  tonnage  of  the  for  everj  vessel  arriving  in  port,  is- 
vessel  is  in  violation  of  the  federal  con-  unconstitutional  and  void.  Southern 
stitution,  and  void,  and  cannot  be  justi-  Steamship  Co.  v.  New  Orleans  Port 
fied  under  the  plea  that  it  is  intended  as  Wardens,  6  Wall.  (U.  S.)  31. 
a  compensation  for  the  use  of  wharves  In  Transp.  Co.  v.  Parkersburg,  107 
built  by  the  city.  Cannon  i'.  New  Or-  U.  S.  691,  Bradley,  J.,  said:  "A  duty 
leans,  20  Wall.  (U.  S.)  577.  on  tonnage  is  a  charge  for  the  priv- 
An  ordinance  which  provides  that  ilege  of  entering,  or  trading,  or  ly- 
"  steam  packets  and  other  vessels  ing  in  a  port  or  harbor.  Wharfage  is  a 
trading  steadily  and  periorming  regular  charge  for  the  use  of  a  wharf.  Exor- 
successive  voyages  from  adjoining  states  bitant  whariage  may  have  a  similar 
of  the  Union,  shall  pay  to  the  harbor  effect  as  a  burden  on  commerce  as  a 
master  one  cent  per  ton  every  three  duty  of  tonnage  has ;  but  it  is  exorbi- 
months,''  is  void,  as  being  a  dut}'  on  tant  wharfage,  and  not  a  duty  of  ton- 
lonnage.      Alexander  v.   Wilmington,  nage." 

etc.,  R.  Co.,  3  Strobh.  (S.  Car.)  594.  A  city  ordinance  which  compels  ves- 
But  a  city  ordinance  which  authorizes  sels  laden  with  the  products  of  other 
the  collection  of  a  wharfage  rate  to  be  states  to  pay,  for  the  use  of  the  public 
measured  by  the  tonnage  of  the  vessels  wharves  of  the  city,  fees  which  are  not 
which  use  the  wharves,  and  estimated  exacted  from  vessels  laden  with  the 
to  be  sufficient  to  light  the  wharves  and  products  of  its  own  state,  is  void.  Guy 
to  keep  them  in  repair,and  which  may  be  v,  Baltimore,  100  U.  S.  434. 
in  excessof  theirexpense6,isnot  incon-  1.  Waddingham  v,  St.  Louis,  14  Mo. 
fiict  with  the  constitution  or  with  any  190;  Baltimore  v.  White,  2  Gill  (Md.) 
law  of  the  United  States,  Ouachita  444;  Wilson  v.  Inloes,  11  Gill  &  ]. 
Packet  Co.  v.  Aiken,  121  U.  S.  444.  (Md.)  351 ;  Ravenswood  v,  Flemings,  22 
Nor  is  an  ordinance  which  provides  W.  Va.  52 ;  46  Am.  Rep.  485 ;  Weber 
for  the  levying  of  a  tax  on  **  money  or  v.  State  Harbor  Com'rs,  10  Wall.  (U. 
capital  invested  in  shipping"  in  contra-  S.)  57;  New  Orleans,  etc.,  R.  Co.  r. 
vention  of  the  federal  constitution,  as  EUerman,  105  U.  S.  166. 
being  a  regulation  of  commerce  or  a  It  was  held  in  Fuller  v.  Edings,  11 
duty  on  tonnage  or  even  as  a  preference  Rich.  (S.  Car.)  239,  that  where  the 
of  the  ports  of  one  state  over  the  ports  owner  of  a  plantation  owned  a  private 
of  another.  State  v.  Charleston,  4  Rich,  wharf  which  yielded  him  a  considerable 
(S.  Car.)  286.  income,  and  the  legislature  authorized 
*'  In  view  of  the  decisions  there  is  no  a  public  wharf  to  be  made  near  the  pri- 
room  to  contend  that  a  state  statute  vate  one,  on  the  same  plantation,  and 
fixing  rates  of  compensation  to  be  paid  directed  the  appointment  of  commis- 
to  a  wharfinger  for  the  use  of  his  wharf  sioners  to  estimate  the  amount  of  dam- 
by  a  vessel  moored  thereat,  is  a  tax  upon  age  which  should  be  made  to  the  owner 
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doing  it  does  not  deprive  the  cities  of  property  actually  acquired 
under  the  exercise  of  the  power.* 

m.  KnriM  07  WSABVI8.— 1.  Public  or  Priyate.— Wharves  may 
be  either  public  or  private.  Whether  the  one  or  the  other  depends, 
in  case  of  dispute,  upon  the  purpose  for  which  they  are  built,  the 
uses  to  which  they  have  been  applied,  the  place  where  located,  and 
the  character  of  the  structure.* 

**for  the  value  of  the  premises  taken  etc.,  R.  &  Canal  Co.  v.  St.  Louis,  etc., 

for  public  use  as  well  as  for  the  dam-  Elevator  Co.,  2  Dill.  (U.  S.)  70. 

ages  generally  to  the  same,'*  the  owner  Notwithstanding  a  city  has  the  right 

was  not  entitled  to  compensation  for  the  to   erect  and  maintain    wharves,   the 

damages  he  might  sustain  for  the  loss  legislature    may  grant   lawfully   to   a 

of  income  from  his  private  wharf.  railroad  company    a    portion    of    the 

A  grant  of  a  right  to  erect  a  public  waterfront  for  its  own  wharf  purposes, 

toll  wharf  is  not  a  contravention  of  the  free  from  the  control  of  the  city.     New 

Mississippi  Constitution,  art   i,  ^  i,  Orleans,  etc.,  R.  Co.  v.  Ellerman,  105 

which  provides  that  no  one  shall  have  ex-  U.S.  166. 

elusive  public  emoluments  or  privileges  In   respect  to  wharves,  see  George- 

from  the  community  but  in  considera-  town  v.  Chew,  5  Cranch  (C.  C.)  508. 

tion  of  public  service;  such  a  grant  is  2.  Dutton   v.    Strong,    i  Black  (U. 

presumed  to  be  for  the  public  good.  S.)  23. 

Martin  v.  O'Brien,  34  Miss.  21.  But  it  does  not  always  follow  because 
Unless  clearly  intended,  no  exclusive  an  individual  owns  a  wharf  that  he  al- 
right of  wharfage  passes  as  incident  to  ways  has  a  right  to  the  exclusive  enjoy- 
a  grant,  by  the  state,  of  land  under  ment  of  it,  for  he  may  at  the  same  time 
water,  below  high-water  mark,  in  a  har-  be  obliged  to  let  others  use  it  upon  the 
bor  or  navigable  stream.  Turner  v.  payment  to  him  of  a  reasonable  com- 
People^a  Ferry  Co.,  21  Fed.  Rep.  90.  pensation  as  wharfage.  Dutton  v. 
See  also  Charles  River  Bridge  Co.  v.  Strong,  i  Black  (U.  S.)  23. 
Warren  Bridge,  11  Pet.  (U.  S.)  420.  In  Horn  v.  People,  26  Mich.  222, 
For  effect  of  the  fourteenth  amend-  Campbell,  J.,  said:*' There  is  no  in- 
ment  to  the  federal  constitution  on  the  stance  in  which  the  term '  public  wharf  * 
power  of  the  legislature  to  grant  exclu-  has  been  used  in  our  legislation  to  indi- 
kve  privileges,  see  Siauehter  House  cate  anything  analogous  to  a  dedication 
Cases,  16  Wall.  (U.  S.)  36.  to  any  public  use,  like  that  of  highways. 
1.  In  New  Orleans,  etc.,  Co.  v,  Eller-  Such  a  public  right  is  unknown  to  the 
man,  105  U.  S.  172,  Mattliews,  J.,  said  :  common  law.  Wharfage  includes  exclu- 
**  Whatever  powers  the  municipal  body  sive  use,  for  longer  or  shorter  periods, 
rightfully  enjoys  over  the  subject  are  by  each  vessel,  depending  on  the  nature 
derived  from  the  legislature  .  .  .  of  its  business,  and  the  extent  of  its 
and  may  be  revoked  at  any  time,  not  cargo.  All  that  is  meant  in  the  char- 
touching,  of  course,  any  property  of  ter  by  a  public  wharf  is  a  wharf  belong- 
the  city  actually  acquired  in  the  course  ing  to  the  city  and  to  be  used  like  any 
of  administration.*'  See  i  Dillon  on  other  wharf  property.  The  term  is  ap- 
Mun.  Corp.  (4th  ed.),  (  103.  plied  as  well  to  wharves  on  city  prop- 
That  a  municipal  corporation  may  erty  away  from  streets,  as  to  wharves 
be  authorized  to  establish  a  public  at  the  ends  of  streets."  Compare  Scott 
wharf  upon  private  property  on  mak-  v,  Layng,  59  Mich.  43. 
ing  compensation  to  the  owner  of  the  A  private  wharf  projecting  into  a 
land,  see  Waddingham  r>,  St.  Louis,  navigable  river  is  not  private  property 
14  Mo.  190;  Iron  R.  Co.  r.  Ironton,  19  to  such  an  extent,  that  a  person  who 
Ohio  St.  399 ;  Page  v.  Baltimore,  34  temporarily  goes  upon  it  or  fastens  his 
Md.  558 ;  State  v.  Jersey  City,  34  N.  J.  vessel  to  it  becomes  thereby  a  trespasser. 
1^.  390.  Degan  v.  Dunlap,  15  Phila.  (Pa.)  69. 
Cities,  when  authorized  by  the  legis-  Wharves  and  piers  of  the  cttj*  of  New 
lature,  may  build  wharves  on  streets  York  are  streets  of  the  city,  for  the  free 
bordering  on  the  Mississippi  river,  and  passage  of  all  citizens.  Taylor  v.  At- 
make  other  improvements  thereon,  lantic  Mut.  Ins.  Co.,  37  N.  Y.  275. 
Barney  V.  Keokuk,  94  U.  S.  334;  Illinois,  When  the  grantees  of  a  wharf  have 
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2.  Private. — If  private,  the  public  have  no  right  to  use  them 
withoat  the  owner's  consent,  express  or  implied.* 

3.  Public. — When,  however,  they  are  thrown  open  to  the  use  of 
the  public,  a  general  license  is  conferred  upon  anybody  to  use 
them  for  all  lawful  purposes,  and  this  license  can  be  terminated 
only  by  notice  and  request  to  discontinue  such  use.  The  pre- 
sumption is  that  the  owner  consents  to  such  use.^ 

been  in   possession  of  it  as  originally  claimant  upon  proof  of  a  title  as  good  as 

built  for  fifty  years,  it  is  too  late  for  any-  that  of  the  person  in  possession.   Lin- 

one  to   dispute  their  title   to  it  as  built,  thicum  v,  Ray, 9  Wall  (U.  S.)  241. 

Bedlow  V,  New   York   Floating  Dry  1.  PubUe  Wluunres.— Christie  v.  Mal- 

Dock  Co.,  112   N.  Y.   263;  Chicago  v»  den,  23  W.  Va.  667. 

Laflin,  49  III.  172.     See  also  New  Or-  The  owner  of  a  private  wharf,  by 

leans,  etc.,  R.  Co.  r;.  Hanning,  15  Wall,  permitting  others  to  use  it,  does  not 

(U.  S.)  649.  dedicate  it  thereby  to  the  public,  or  give 

A  right  in  private  individuals  to  soil  the  right  to  use  it  without  his  permis- 

on  a  channel  may  be  devoted  to  wharves  sion.     Whether  one  has  an  exclusive 

and  the  like  without  being  subject  to  use  of  his  own  wharf  depends,  not  upon 

the  control  of  the  public.    Galveston  v.  whether  it  be  erected  above  or  below 

Menard,  23  Tex.  349.  low- water  mark,  but  solely  upon  the 

A  legislative  grant  authorizing  the  question  in  whom  the  title  to  the  prop- 
grantee  to  erect  a  wharf,  and  conveying  erty  is  vested.  O'Neill  v.  Annett,  27 
the  right ''  to  the  use  and  occupancy  of  N.  J.  L.  290;  72  Am.  Dec.  364. 
the  adjoining  land,"  with  a  provision  The  fact  that  the  expense  incurred  by 
that  '*  it  shall  be  used  for  none  other  a  city  in  filling  up  a  dock  was  raised  in 
than  wharf  purposes,"  for  a  specified  the  same  manner  as  if  it  were  for  pav- 
time,  confers  an  interestin  the  land  suf-  ing  and  regulating  the  streets,  will  not 
ficient  to  entitle  the  grantee  to  recover  have  the  effect  of  a  dedication  of  the 
possession  from  a  party  who  has  de-  land  so  made  to  the  public.  Schermer- 
prived  him  of  it.  Frisbie  v.  McClernin,  horn  xf.  New  York,  3  Edw.  Ch.  (N.  Y.) 
38Cal.568.  119. 

Where  the  structure  is  not  erected  in  2.  Use  of   PuUle    Wluunres.  —  NicoU 

any  harbor  or  place  where  vessels  are  v.  Gardner,   13   Wend.    (N.  Y.)   289; 

in  the  habit  of  resting,  but  is  confined  Lansing  v.  Smith,  4  Wend.  (N.  Y.)  9; 

within  the  shore  of  the  sea  or  the  nav-  21  Am.  Dec.  89;  Dutton  v.  Strong,  i 

igable  waters  of  a  lake,' and  has  never  Black  (U.  S.)  23. 

been  held  as  intended  for  such  use  by  There  is  an  implied  license  to  vessels 

the  public,  no  implication  arises  that  upon  navigable  waters  to  enter  and  oc- 

the  owner  of  the  structure  has  consent-  cupy  docks  adjacent  to  such  waters,  in 

ed  that  the  public  may  use  it.     Dutton  the  manner  and  for  the  purpose  con- 

V,  Strong,  I  Black  (U.  S.)  23.  templated  by  their  erection;  but  such 

Thepresumptionis  that  a  wharf  erect-  license  maybe  revoked  by  reasonable 
ed  by  a  city  is  for  public  use ;  and  in  notice  given  by  the  owner  of  the  dock 
the  absence  of  an  ordinance  prescribing  to  persons  having  vessels  lying  therein ; 
wharfage  dues,  a  vessel  is  not  liable  to  and  if  the  owner  of  such  dock  unfas- 
make  payment  to  the  city  for  using  tens  and  casts  loose  a  vessel  lawfully 
such  wharf.  Muscatine  v.  Keokuk  moored  at  the  same,  without  such  no- 
Northern  Line  Packet  Co.,  45  Iowa  185.  tice,  he  is  liable  for  the  injury  which 

The  right  to  erect  a  wharf  is  founded  may  be  occasioned  to  such  vessel  there- 

either  in   the  ownership  of  the  soil,  or  by.     Heaney  t/.   Heaney,  2    Den.  (N. 

the  right  of  eminent  domain.  Jefferson-  Y.)  625. 

ville  V.  Louisville,  etc..   Steam    Ferry  The  owner  of  a  wharf  or  landing  on 

Co.,  27  Ind.  100;  89  Am.  Dec.  495.  a  navigable  river  has  the  right  to  pro- 

That  compensation  is  received  for  the  hibit  its  being  used  for  unusual  and  un- 

use  of  a  public  wharf  does  not  deprive  accustomed     purposes,     such     as    the 

it  of  its  public  character.     See  Galves-  storage  of  lumber  in  such  a  way  as  to 

ton  Wharf  Co.  v.  Galveston,  63  Tex.  14.  obstruct  the  free  access  to  and  from  the 

The  possession  of  a  wharf,  under  col-  vessels.     Compton  v.  Hawkins,  90  Ala. 

or  of  title,  is  sufficient  to  put  another  411;    24   Am.  St.  Rep.  833. 
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4.  Bight  to  Erect  Public  Wharves  a  Franchiae. — While  the  pub- 
lic may  make  use  of  a  private  wharf ,  with  the  consent  of  the  owner, 
the  right  to  erect  public  wharves  and  to  demand  wharfage  there- 
from is  a  franchise  derived  only  from  legislative  grant.^ 

IV.  Eight  07  a  Eipabiait  Owhsb— 1.  To  Erect  Wharves.— The 
right  of  a  riparian  owner  to  construct  wharves  upon  his  own  land 
bordering  on  navigable  waters  is  generally  recognized.  This  right, 
however,  terminates  at  the  point  of  navigability,  unless  special 
authority  be  granted,  and  is  subject  to  the  condition  that  its  ex- 
ercise does  not  obstruct  or  impede  the  paramount  right  of  naviga- 
tion.* 

But   the  proprietor  of  a  wharf  who  the  like;  or  in  consideration  of  a  right 

is  obliged    to  permit  the  use  of  his  of  wajr  given  to  the   public  over  the 

wharves  for  the  loading  and  unloading  property  of  the  individual  to  whom  the 

of  vessels,  cannot  make  a  rule  that  no  toll  was  granted.'*  Wiswall  v.  Hall,  3 

steam  engines,  except  his  own,  shall  use  Paige  (N.  Y.)  313. 

them  for  that  purpose.  Lincoln!;.  Pen  n-  The  general  assembly  has  authority 

syivania  Warehousing    Co.,  8  Pa.  Co.  to  grant  to  corporations  the  right  to 

Ct.  Rep.  195.     See  further,  on  the  same  make  and  maintain  wharves,  and  the 

subject,  Taylor  v,  Atlantic  Mutual  Ins.  corporations,  or  their  lessees,  can  build 

Co,  37  N.  Y.  275;   Schermerhorn  v,  wharves  with  inclines  or  aprons.     De 

New  York  3  £dw.  Ch.  (N.  Y.)  119.  Gruy  v.  Aiken,  43  La.  Ann.  798. 

Where  a  city,  having  rights  in  any  2.  Simons  v.  French,  25  Conn.  346 ; 

premises,  has  parted  with  those  rights,  Kean  v.  Stetson,  5  Pick.  (Mass.)  492; 

by  her  own  repeated  voluntary  acts,  any  State  f.  Wilson,  42  Me.  9;  Wetmore  v, 

attempt  to  assume  them,  by  depriving  Atlantic  White  Lead  Co.,  37  Barb.  (N. 

the  public  of  the  easement  which  they  Y.)  70;  Rice  v.   Ruddiman,  10  Mich, 

had  acquired,  or  denying  the  purchasers  125;  Lorman  f .  Benson,  8  Mich.   18; 

of  the  lots  the  right  of  way,  or  the  Ensminger  v.  People,  47  III.  384;  95 

privilege  of  improving  their  property,  Am.  Dec.  495;  Chicago  t;.  Lafiin,  49 

except  on  the  payment  of  wharfage  or  111.  172;  Bell  v.  Gough,  23   N.  J.   L. 

tolls,  is  illegal.    Breed  v,  Cunningham,  624 ;  Stevens  v.  Paterson,  etc.,  R.  Co., 

3  Cal.  361.  34  N.  J.  L.  532 ;  3  Am.  Rep.  269;  Dut- 

1.  Bigbt  to  Ereet  Public  Wharyes. —  ton  v.  Strong,  i  Black  (U.  S.)  23 ;  St. 

People   V.Broadway   Wharf    Co.,  31  Paul,  etc.,  R.  Co.  v.  Schurmeir,  7  Wall. 

Cal.  34;  Wharf  Case,  3  Bland   (Md).  (U.   S.)  272;  Weber  v.  State  Harbor 

383;  The  Geneva,  16  Fed. Rep. 874;  Car-  Com'rs,  18  Wall.  (U.  S.)  57  ;  Irwin  v. 

rollton  R.  Co.  v,  Winthrop,  5  La.  Ann.  Dixion,  9  How.  (U.  S.)    10.    And  see 

36;  Municipality  v.  Pease,  2  La.  Ann.  generally',  Lay  r;.  King,  5  Day  (Conn.) 

538;  Worsley  v.  Municipality,  9  Rob.  72;  Com.  v,  Shaw,  14  S.  &  R.  (Pa.)  9; 

(La.)  324;  41  Am.  Dec.  333;  St.  Mar-  Wilson  v.  Inloes,  11  Gill  &  J.  (Md.) 

tinsville  v.  Steamer  **Mary  Lewis,"  32  351;  Fleet  v.  Hbgeman,  14  Wend.  (N. 

La.  Ann.  1293 ;  State  v,  Jersey  City,  25  Y.)  42  ;  Pennsylvania  v.  Wheeling,  etc., 

N.  J.  L.  525;  Pollard  v,  Hagan,  3  Howe  Bridge  Co.,   13  How.  (U.  S.)  519;  Gil- 

(U.  S.)  212;  New  Orleans  v.  U.  S.,  10  man  v.  Philadelphia,  3  Wall.  (U.  S.) 

Pet.  (U.  S.)  7J5 ;  Weber  v.  State  Har-  713;  O'Neill  v,  Annett,  27  N.  J.  L.  290; 

bor  Com'rs,  18  Wall.  (U.  S.)  57.  72  Am.  Dec.  364;  Key  port  Steamboat 

The  right  to  erect  public  wharves  ^  is  Co.  v.  Farmers' Transp.  Co.,  18  N.J. 

a  franchise,  and  cannot  be  exercised  by  Eq.  ^16;  Fitchburg  R.  Co.  v.  Boston  etc., 

an  individual  except  by  a  grant  for  that  R.  Co.,  3  Cush.  (Mass.)  58;  Storer  v, 

purpose  by  the  sovereign  power,  or  by  Freeman,  6  Mass.  435;  4  Am.  Dec.  155; 

prescription.    .    .    .    llie  right  to  take  Sale  v.   Pratt,   19   Pick.  (Mass.)    191 ; 

wharfage  or  tollsbeingachargeupon  the  Bell  v,   Hull,   etc.,    R.   Co.,  6  M.  & 
public  and  against  common  right,  could  .  W.  699. 

not  be  granted,  even  by  the  crown,  ex-  "By  the  common   law,  the  riparian 

cept  upon  some  consideration  of  benefit  owner  has  the  right  to  establish  a  wharf 

to  the   public — as    the  erection  of  a  on  his  own  soil,  this  being  a  lawful  use 

wharf,  the  keeping  of  it  in  repair  and  of  the  land.     The  right  is  judicially 
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2.  Extent  of  Siparian  Owner's  Sight. — Any  interference  with  the 

right  of  navigation  constitutes  a  nuisance,  the  existence  of  which, 

recognized  in  this  country,  and  riparian  109  U.  S.  672.  Compare  Turner  v.  Peo- 
proprietors  on  ocean,  lake,  or  naviga-  pie's  Ferry  Co.,  21  Fed.  Rep.  90;  also 
ble  river  have,  in  virtue  of  their  pro-  Langdon  v.  New  York,  93  N.  Y.  129. 
pnetorship,  and  without  special  legis-  As  to  the  general  power  of  legisla- 
lative  authority,  the  right  to  erect  ture  in  making  grants  under  water, 
wharves,  quays,  piers,  and  landing  see  Gould  v,  Hudson  River  R.  Co..  6 
places  on  the  shore,  if  these  conform  to  N.  Y.  522;  New  York  v.  Hart,  95  N. 
the  regulations  of  the  state  for  the  pro-  Y.  443;  Davenport,  etc.,  R.  Co.  v. 
tection  of  the  public,  and  do  not  become  Ren  wick,  102  U.  S.  180;  Backus  v.  De- 
a  nuisance  by  obstructing  the  para-  troit,  49  Mich,  no;  43  Am.  Rep.  447. 
mount  right  of  navigation.  This  right  In  Grant  v,  Davenport,  18  Iowa  179, 
has  been  exercised  by  the  owners  of  the  the  court  said:  *' In  thus  holding,  it 
adjacent  land  from  the  first  settlement  must  be  borne  in  mind  that  this  wharf 
of  the  country.  The  right  terminates  does  not  interrupt  or  interfere  with  the 
at  the  point  of  navigability,  unless  spe-  free  navigation  of  the  river.  On  the 
cial  authority  be  conferred,  because  at  contrary,  it  rather  assists  than  obstructs, 
this  point  the  necessity  for  such  erec-  .  .  .  We  entertain  no  doubt  as  to  the 
tions  ordinarilv  ceases.  Such  structures  right  of  the  riparian  proprietor  (outside 
are  presumptively  lawful  where  they  of  any  incorporated  city  or  town),  to 
are  confined  to  the  shore,  and  no  posi-  erect  wharves  or  landing  places  on  the 
tive  law  is  violated  in  their  erection.'*  shores  of  navigable  rivers,  if  they  con- 
Dillon  Mun.  Corp.  (4th  ed.),  $  106.  form  to  state  legislations  (if  any),  and 

The  owner  of  land  on  a  navigable  river  do  not  obstruct  the  paramount  right  of 

has  certain  riparian  rights,  whether  his  navigation.  The  right  is  expressly  recog- 

rights  extend  to    the    middle  of  the  nized  in  Dutton  v.  Strong,  i  Black  (U. 

stream  or  not,  and  these  rights,  though  S.)  23,  and  we  find  no  case  to  the  con- 

they  must  be  enjoyed  subject  to  general  trary.  If  the  proprietor's  land  is  within 

rules  and   laws  of  the  legislature,  are  the  limits  of  an  incorporated  town  or 

valuable    and  cannot  be  taken  away  cit^',  his  right  must  yield  to  the  par- 

without  compensation.     Yates  v.  Mil-  amount  right  (when  the  right  is  given 

waukee,  10  Wall.  (U.  S.)  497.  by  the  law  of  its  creation)  of  the  corpo- 

In   East    Haven   v,   Hemingway,  7  ration  to  build,  erect,  and  regulate  the 

Conn.  186,  Hosmer,  C.  J.,  said:  **Pro-  wharves  and  landings."   See  also  Atty. 

prietors  on  navigable  rivers  have  a  right  GenM  v,  Richards,  2  Anstr.  603 ;  Atty. 

to  the  soil  covered  by  the  water  so  far  Gen*l  v.   Philpot,  2  Anstr.  607 ;  Atty. 

as  they  can  occupy  it ;  1.  *.,  to  the  chan-  GenM  v.  Cleaver,  18  Ves.  Jr.  218 ;  Rex 

nel,  with  the  exclusive    privilege    of  v.  Ward,  4  Ad.  &  £1.  384;  31   E.  C.  L. 

wharfing  and  erecting  piers  in  front  of  92  ;  Rex  v.  Russell,  6  B.  &  C.  566;  13 

their  land,  but  with  this  qualification  E.  C.  L.  254;  Atty.  Gen*l  v,  Parmeter, 

that  they  do  not  impede  the  navigation  10  Price  379;  Atty.  Gen*l  v.  Burridge, 

of  the  water.'*  10  Price  350;  Atty.  Gen'l  v,  Forbes,  2 

The  owner  of  a  lo^  upon  the  "  water  Myl.  &   C.  123;  Ripon  v,   Hobart,  3 

front "  of  San  Francisco,  as  established  Myl.  &  K.  169;  Mohawk  Bridge  Co.  v. 

bpr  the  Act  of  March  5,  1851,  is  not  a  Utica, etc.,  R. Co.,6  Paige  (N.  Y.)  554; 

riparian  proprietor    in    the    sense    in  Atty.  Gen'l  v,  Cohoes  Co.,  6  Paige  (N. 

which  that  term  is  used  in  the  law  of  Y.)    133;   Com'rs  v.   Wright,  6    Am. 

tide  waters,  and  he  has  not  such  a  right  Jur.  185. 

of  entry  upon  a  wharf  erected  by  a  In  Groton  v,  Hurlbut,  22   Conn.  178, 

stranger  adjoining  his  lot,  when  his  lot  Ellsworth,  J.,  said  :  '*  It  is  time  the  public 

extends  below  low- water  mark,  that  he  should  understand  that  not  every  ditch 

can  maintain  ejectment  for  it.     Dana  in  which  the  tide  ebbs  and  fiows,  through 

V.Jackson  Street  Wharf  Co.,  31  Cal.  the   extensive  salt  marshes  along  the 

118;  89  Am.  Dec.  164.  coast,  and  which  serve  to  admit  and 

That  rights  of  wharfage  do  not  attach  drain  off  the  salt  water  from  the  marshes, 

necessarily  to  grants  of  land   by  the  can  be  considered  a  navigable  stream, 

state    beyond    low-water     mark,    see  Nor  is  every  small  creek  in  which  a 

Weber  v.    State    Harbor  ComVs,    18  fishing  skifi"  or  gunning  canoe  can  be 

Ware  (U.  S.)  57;  Potomac  Steamboat  made  to  fioat,  deemed  navigable;  but  in 

Co.  V.  Upper  Potomac  Steamboat  Co.,  order  to  have  this  character,  it  must  be 
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however,  must  be  proved  and  not  presumed.  A  wharf  even  in  nav- 
igable water  is  not  a  nuisance /^r  se.^ 

No  consideration  of  convenience  or  utility  will   justify  such 

unlawful  obstructions. '    It   is  not  enough  that   a  city  council 

oarigable  for  some    general    purpose  2.  Wisconsin  River  Imp.  Co.  v.  Ly- 

useful  to  trade  or  business.**    Approved  ons,  30  Wis.  61. 

in  Burrows   v.  Gallup,  32  Conn.  493;  In  ^tlee  v.  Northwestern  Union  Pac 

87  Am.  I>ec.  186.  ket  Co.,  21  Wall.  (U.  S.)  389,  the  court, 

1.  Wharf  as  Knlsanoe.  ^  Dutton  v,  hy  Miller,  J.,  said  :**  In  all  incorporated 
Strong,  1  Black  (U.  S.)  23;  Rex  v.  towns  or  cities  located  on  navigable 
Grosvenor,  2  Stark.  511;  Rex  v.  Rus-  waters,  there  is  in  their  charters,  or  in 
sell,  6  B.  &  C.  566;  13  E.  C.  L.  some  general  statute  of  the  state,  either 
354;  Rex  V.  Tindall,  6  Ad.  &  £1. 143 ;  express  or  implied  power  for  the 
33  E.  C.  L.  26;  Reg.  V.  Russell,  3  El.  &  establishment  and  regulation  of  these 
Bl.  942;  77  E.  C.  L.  942 ;  Com*rs  v.  landings.  This  may  be  done  by  the  leg- 
Wright,  6  Am.  Jur.  185 ;  Colchester  v,  islature  of  the  state,  or  by  authority  ex- 
Brooke,  7  Qj,  B.  339 ;  Gann  v.  Free  pressly  or  impliedly  delegated  to  the  lo- 
Fisheries,  11  H.  L.  Cas.  192;  Atty.  cal  municipal  government.  In  all  such 
Gen*l  V,  Cohoes  Co.,  6  Paige  (N.  Y.)  cases  there  is  exercised  a  control  over 
133.  the  location,  erection,  and  use  of  such 

In  Reg.  V.  Betts,  16  Q^  B.  1022,  the  wharvesorlandings,  which  will  prevent 
defendant  was  indicted  for  maintain-  their  being  made  obstructions  to  navi- 
ing  a  nuisance  by  building  a  bridge  gation  and  standing  menaces  of  danger, 
partly  in  the  bed  of  a  navigable  river.  The  wharves  or  piers  are  generally  lo- 
The  court  said:  *' According  to  the  cated  by  lines  bearing  such  relation  to 
authority  of  Lord  Tenterden  in  Rex  v.  the  shore  and  to  the  navigable  waters 
Russell,  6  B.  &  C.  566;  13  E.  C.  L.  254,  as  to  present  no  danger  to  vessels  using 
and  to  the  opinion  of  this  court  in  Rex  the  river,  and  the  control  which  the 
V.  Ward,  4  Ad.  &  El.  384;  31  E.  C.  L.  state  exercises  over  them  is  such  as  to 
93,  it  is  for  the  jury  to  say  whether  an  secure  at  once  their  usefulness  and  safe- 
erection  of  this  kind  is  a  damage  to  the  ty.  These  structures  are  also  allowable 
navigation  or  not.  .  .  .  The  true  in  a  part  of  the  water  which  can  be 
question  is  whether  a  damage  accrues  used  for  navigation,  on  the  ground  that 
to  the  navigation  in  the  particular  lo-  they  are  essential  aids  to  navigation  it- 
cality,  and  that  is  a  question  for  the  self  The  navigable  streams  of  the 
jury!"  country  would  be  of  Httle  value  for  that 

In  Mohawk  Bridge  Co.  v.  Utica,  etc.,  purpose  if  they  had  no  places  where  the 
R.  Co.,  6  Paige  (N.  Y.)  554,  where  an  vessels  which  they  floated  could  land, 
injunction  was  sought  to  prevent  a  with  conveniences  for  receiving  and 
bridge  being  erected  across  the  Mo-  discharging  cargoes,  for  laying  by  safe- 
hawk  river  at  the  city  of  Schenectady,  ly  until  this  is  done,  and  then  departing 
New  Tork^  the  court  said :  "The  prin-  with  ease  and  security  in  the  further 
ciples  upon  which  this  court  should  prosecution  of  their  voyage.  Wharves 
proceed  in  granting  or  refusing  relief  and  piers  are  as  necessary  almost  to  the 
by  injunction  in  cases  of  this  kind  are  successful  use  of  the  stream  in  naviga- 
correctly  laid  down  by  Lord  Brougham  tion  as  the  vessels  themselves,  and  are 
in  the  recent  case  of  Ripon  v.  Ho-  to  be  considered  as  an  important  part 
bart,  3  Myl.  &  K.  169.  If  the  thing  of  the  instrumentalities  of  this  branch 
sought  to  be  prohibited  is  in  itself  a  of  commerce.  But  to  be  of  any  value  in 
nuisance,  the  court  will  interfere  to  this  respect  they  must  reach  so  far  into 
stay  irreparable  mischief,  when  the  deep  water  as  to  enable  the  vessels  used 
complainants'  right  is  not  doubtful,  in  ordinary  navigation  to  float  while 
without  waiting  for  the  result  of  a  trial,  they  touch  them,  and  are  lashed  to  their 
But  where  the  thing  sought  to  be  re-  sides.  They  must  of  necessity  occupy 
strained  is  not  in  itself  noxious,  but  only  a  part  of  the  stream  over  which  a  vessel 
something  which  may,  according  to  could  float  if  the}'  were  not  there." 
circumstances,  prove  to  be  so,  the  court  Where  the  owners  of  lots  bordering  on 
will  refuse  to  interfere  until  the  xiiat-  the  Chicago  river  had  erected  docks 
ter  has  been  tried  at  law  by  an  ac-  thereon,  and  enjoyed  the  use  of  the 
tion."  same  for  a  period  of  over  twenty -five 
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declares  an  obstruction  to  be  a  nuisance ;  it  must  be  proved  to  be 
one  in  fact.* 

A  riparian  proprietor  has  an  exclusive  right  to  the  use  and 
improvement  of  his  own  water  front  between  high  and  low-water 
mark ;  and  the  erection  of  wharves  or  other  improvements  upon 
the  same  by  others,  is  an  infringement  of  his  rights  as  such  owner.^ 

years,  without  complaint  or  interrup-  prevent  encroachments  upon  the  river 

tion  from  any  source,  the  court  held  and  obstructions  thereto,  pass  an  ordi- 

that  even  if  they  were  not  riparian  pro-  nance  declaring  the  wharf  to  be  an  ob- 

prietors,  and  their  boundaries  did  not  struction  to  navigation,  and  a  nuisance, 

extend   beyond   the  water's  edge,  the  and  ordering  it  to  be  summarily  abated." 

corporate  authorities  could  not  declare  i  Dillon  Mun.  Corp.  (4th  ed.),  (  iii. 

the  docks  a  nuisance.     If  a  nuisance,  2.  People  v.  Davidson,  70  Cal.  379. 

they  had  become  so  by  the  act  of  the  In  Hagan  v,  Campbell,  o  Port.  (Ala.) 

city,  and  it  had  no  power  to  require  9,  the  court  said  :  ^'  It  is  clear  that  no 

their    removal  without  first    making  part  of   such  erections  can  be  rested 

compensation  to  the  owners.    Chicago  upon  the  lands  of  the  riparian  propri- 

V,  Laflin,  49  111.  172.  etor,  nor  can  he  be  excluded  from  the  use 

In  an  indictment  for  building  a  wharf  of  the  water,  or  denied  other  riparian 

in  a    navigable    river,   the    defendant  rights.'* 

showed  that  the  wharf  was  a  conven-  If  a  private  person  constructs  a  wharf 
ience  to  the  public,  as  by  its  erection  upon  land  belonging  to  a  city,  he  ac- 
the  channel  of  the  river  was  kept  clear,  quires  no  rights  in  it  apart  from  what 
The  court  held  that  the  question  for  the  belongs  to  the  public  at  large,  and  in 
jury  was  whether  the  wharf  occasioned  such  an  event,  possession  of  the  wharf 
any  hindrance  to  the  navigation  of  the  could  be  recovered  by  the  city  in  eject- 
river  by  vessels  of  any  description,  and  ment,  and  afterwara  used  as  the  city 
not  whether  the  erecting  of  the  wharf  thought  expedient.  Walker  v.  State 
had  caused  a  benefit  to  the  navigation  in  Harbor  Com'rs,  17  Wall.  (U.  S.)  648; 
general.  Reg.  r.  Randall,  i  C.  &  M.  Northwestern  Union  Packet  Co.  v.  At- 
496;  41  E.  C.  L.  272,  lee,  2  Dill.  (U.  S.)  479;  People  v.  Da- 
is In  Yates  t*.  Milwaukee,  10  Wall,  vidson,  30  Cal.  379, 
(U.  S.)  497,  the  court  said:  "It  is  a  doc-  In  Steers  v.  Brooklyn,  loi  N.  Y.  51, 
trine  not  to  be  tolerated  in  this  country  the  plaintiff  owned  the  fee  of  the  street 
that  a  municipal  corporation,  without  extending  to  the  river.  He  constructed 
any  general  laws  either  of  the  city  or  of  a  wharf  on  the  water  line  and  had  the 
the  state  within  which  a  givien  structure  right  to  collect  wharfage.  The  ctty,with- 
can  be  shown  to  be  a  nuisance,  can,  by  out  his  consent,  built  a  pier  at  the  end  of 
its  mere  declaration  that  it  is  one,  sub-  the  street,  shutting  the  plaintiff's  wharf 
ject  it  to  removal  by  any  person  sup-  off  from  the  water.  The  court  held 
posed  to  be  aggrieved,  or  even  by  the  that  the  pier  belonged  to  the  plaintiff 
city  itself.  This  would  place  every  by  accretion,  and  that  the  city  must 
house,  every  place  of  business,  and  all  account  to  him  for  all  wharfage  col- 
the  property  of  the  city,  at  the  uncon-  lected  without  allowing  expense  of  col- 
trolled  will  of  the  temporary  local  au-  lecting  the  same. 

thorities."  See  also  Atlee  v.  North-  A  steamboat  company  owning  a 
western  Union  Packet  Co.,  21  Wall,  wharf  adjacent  to  the  slips  of  a  f ernr 
(U.  S.)  389;  Bainbridge  v,  Sherlock,  company,  has  the  same  right  of  navt- 
39  Ind.  364;  41  Ind.  35.  gation  in  front  of  the  slips  as  in  any 
'*  So  where  a  riparian  proprietor  had  part  of  the  river,  but  has  no  right  will- 
constructed  a  wharf  which  extended  fully  to  obstruct  the  ferry  company  in 
tOf  but  did  not  encroach  upon,  the  navi-  the  use  of  their  slips.  Delaware  River 
gable  part  of  the  river,  and  which  was  Steamboat  Co.  v,  Burlington,  etc., 
not  shown  to  be  a  nuisance  in  fact,  it  Steam  Ferry  Co.,  81  Pa.  St.  103. 
was  held  by  the  supreme  court  of  the  There  is  much  conflict  among  the 
United  States  that  the  city  within  decisions  as  to  the  extent  of  the  rights 
which  the  wharf  was  situated  could  not,  of  a  riparian  proprietor.  In  some  states 
under  the  charter  power  to  establish  he  is  regarded  as  owning  to  low-water 
docks  and  wharf  lines,  and  restrain  and  mark;    in  others  only  to  high-water 
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3.  IdmitatioxLa  on  Biparian  Sights. — The  rights  of  riparian  pro- 
prietors in  respect  to  the  erection  of  wharves  are  subject  to  such 
Vimitations  as  the  legislature  may  see  fit  to  impose.  It  is  there- 
'we  competent  for  the  legislature  to  pass  acts  establishing  harbor 
^nd  dock  lines,  and  to  take  away,  without  making  compensation, 
the  rights  of  proprietors  to  build  wharves  on  their  own  land 
beyond  the  lines,  even  when  such  wharves  would  occasion  no 
actual  injury  to  navigation.*     But  a  right  of  wharfage  acquired 

nark;  while  in  others  a  still  different  said:  **  We  are  of  opinion  that  the  citj 

rule  prevails.   What  the  rule  is  in  such  of  Milwaukee  cannot,  hj  creating    a 

s\Ai^  must  be  determined  by  consult-  mere  artificial  and  imaginary  dock  line, 

log  the  statutes  of  that  state.     Even  hundreds  of  feet  away  from  the  nayiga- 

when  the  right  extends  only  to  high-  ble  parts  of  the  river,  and  without  mak- 

water  mark,  the  owner  clearly  has  an  ing  the  river  navigable  up  to  that  line. 

Inchoate  right  to  use  the  lowland  for  deprive  riparian  owners  of  the  right  to 

improving  his  property  and  construct-  avail  themselves  of  the  advantage  of 

ing  wharves  upon  the  same.    But  such  the    navigable     channel    by    building 

a  use  gives  him  no  property  in  the  land  wharves  and  docks  to  it  for  that  pur- 

under  the  water,  and  the  st  ate  can  tra  ns-  pose." 

fer  its  right  in  such  land  to  a  stranger  Clileago  Lake    Front    CaM. — An    act 
at  any  time  before  it  is  reclaimed  by  the  passed  by  the  legislature  of  the  State  of 
owner.     Wetmore    v,  Brooklyn    Gas  Illinois  in  1869,  granted  to  the  Illinois 
Light  Co.,  42  N.  Y.  384;  Ledyard  v.  Central  Railroad  Company,  certain  sub- 
Ten  Eyck,  36  Barb.  (N.  Y.)  102;  State  merged  land  in  the  harbor  of  Chicago 
V.  Jersey  City,  25  N.  J.  L.  530.    See  also  in  fee,  with  a  proviso  that  the  defendant 
Simpson  v.  Neill,  89  Pa.  St.  183.  should  not  have  power  to  alienate  such 
1.  In  re  Port  Wardens  Line,  13  Phila.  lands,  and  that  the  gross  receipts  from 
(Pa.)  453;  Hart  v,  Albany,  9  Wend.  (N.  the  use,  profits,  and  lease  of  the  lands, 
Y.)57i,  affirming  3  Paige  (N.  Y.)  213 ;  or  improvements  thereon  should  be  a 
Hagan  v.  Campbell,  8  Port.  (Ala.)  9  ;  part  of  the  gross  receipts  of  the  com- 
Mobile  V.  E6lava,9  Port.  (Ala.)  577;  33  pany,  for  the  purpose  of  taxation ;  and 
Am.  Dec.  325 ;   Carrollton   R.  Co.  v,  provided  also  that  the   harbor  should 
Winthrop,5  La.  Ann.  36.  not  be  obstructed  or  the  right  of  navi- 
As  to  the   power  oif  the  legislature  gation  impaired,  and  that  the  legisla- 
in  respect  to  making  grants  of  lands  ture  might  regulate  the  rates  of  wharf- 
under  navigable  waters,  see    Hoboken  age  and  dockage.     It  was  held  that  the 
T'.  Pennsylvania  R.  Co.,  124  U.S.  656,  grant  was  in  trust  only,  with  the  addi- 
distinguisking  Hoboken  Land,  etc.,  Co.  tional   privilege  to   make  certain  im- 
I'.  Hoboken,  36  N.  J.  L.  540.      For  the  provements  in  the  harbor,  and  was  rev- 
leading  case    in   New    Tork  on   this  ocable  except  as  to  such  lands  as,  at  the 
point,  see  Langdon  v.  New  York,  93  time  of  the  repeal  thereof,  had  already 
N.  Y.  129.  been  improved  and  reclaimed  upon  the 
In  Com.  V.  Alger,  7  Cush.  (Mass.)  53,  faith  of  the  grant.     Illinois    v.    Illinois 
the  court  said :    **  On  the  whole  the  Cent.  R.  Co.,  33  Fed.  Rep.  730. 
court    are    of    opinion    that    the    act  This  case  was  carried  on  appeal  to 
fixing  a  line  within  the  harbor  of  Bos-  the  supreme  court  of  the  United  States^ 
ton,  beyond  which  no  riparian  propne-  where  the  decision  of  the  court  below 
tor  should  erect  a  wharf  or  other  per-  was  affirmed.      The   material  part   of 
manent    structure,   although  to  some  the  statute  embodying  the  grant  was 
extent  it  prohibited  him  from  building  as  follows: 

such   structure  on  flats  of  which  he  *'Sec.  3.  The    right  of   the   Illinois 

owned  the  fee,  was  a  constitutional  law,  Central  Railroad  Company  under  the 

and  one  which  it  was  competent  for  the  grant    from   the  state   in   its  charter, 

legislature  to  make;  that  it  was  binding  which  said  grant  constitutes  a  part  of 

on  the  defendant  and  rendered  him  ob-  the  consideration  for  which  the  said 

noxious  to  its  penalties  if  he  violated  company   pays  to  the    state  at    least 

its  provisions."  seven  per  cent,  of  its  gross  earning^, 

But  in  Yates  v.  Milwaukee,  10  Wall,  and  under  and  by  virtue  of  its  appro- 

(U.  S.)  498,  the  court,  by   Miller,   J.,  priation,  occupancy,  use,  and  control, 
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and  the  riparian  ownership  incident  to  power  over  them  by  the  state.  That 
such  grant,  appropriation,  occupancy,  the  state  holds  the  title  to  the  lands  un* 
use,  and  control,  in  and  to  the  lands  der  the  navigable  waters  of  Lake  Michi- 
submerged  or  otherwise  lying  east  of  gan,  within  its  limits,  in  the  same  man- 
the  said  line  running  parallel  with  and  ner  that  the  state  holds  title  to  soils 
four  hundred  feet  east  of  the  west  line  of  under  tide  water,  by  the  common  law, 
Michigan  avenue,  in  fractional  sections  we  have  already  shown ;  and  that  title 
ten  and  fifteen,  township  and  range  as  necessarily  carries  with  it  control  over 
aforesaid,  is  hereby  confirmed;  and  all  the  waters  above  them,  whenever  the 
the  right  and  title  of  the  State  of  flit-  lands  are  subjected  to  use.  But  it  is  a 
j»0f  J  in  and  to  the  submerged  lands  con-  title  different  in  character  from  that 
stituting  the  bed  of  Lake  Michigan,  which  the  state  holds  in  lands  intended 
and  lying  east  of  the  tracks  and  break-  for  sale.  It  is  different  from  the  title 
water  of  the  Illinois  Central  Railroad  which  the  United  States  hold  in  the 
Company,  for  a  distance  of  one  mile,  public  lands  which  are  open  to  pre- 
and  between  the  south  line  of  the  south  emption  and  sale.  It  is  a  title  held  in 
pier  extended  eastwardly  and  a  line  trust  for  the  people  of  the  state,  that 
extended  eastward  from  the  south  line  they  may  enjoy  the  navigation  of  the 
of  lot  twenty-one,  south  of  and  near  to  waters,  carry  on  commerce  over  them, 
the  roundhouse  and  machine  shops  of  and  have  liberty  of  fishing  therein, 
said  company,  in  the  south  division  of  freed  from  the  obstruction  or  interfer- 
the  said  city  of  Chicago,  are  thereby  ence  of  private  parties.  The  interest 
granted  in  tee  to  the  said  Illinois  Cen-  of  the  people  in  the  navigation  of  the 
tral  Railroad  Company,  its  successors  waters  and  in  commerce  over  them  may 
and  assigns;  provided,  however,  that  be  improved  in  many  instances  by  the 
the  fee  to  said  lands  shall  be  held  by  erection  of  wharves,  docks,  and  piers 
said  company  in  perpetuity,  and  that  therein,  for  which  purpose  the  state 
the  said  company  shall  not  have  power  may  grant  parcels  of  the  submerged 
to  grant,  sell,  or  convey  the  fee  to  the  lands;  and,  so  long  as  their  disposition 
same,  and  that  all  gross  receipts  from  is  made  for  such  purpose,  no  valid  ob- 
use,  profits,  leases  or  otherwise,  of  said  jections  can  be  made  to  the  grants.  It 
lands,  or  the  improvements  thereon,  is  grants  of  parcels  of  lands  under  navi* 
or  that  may  hereafter  be  made  thereon,  gable  waters  that  may  afford  foundation 
shall. form  a  part  of  the  gross  proceeds,  for  wharves,  piers,  docks,  and  other 
receipts,  and  income  of  the  said  Illinois  structures  in  aid  of  commerce,  and 
Central  Railroad  Company,  upon  which  grants  of  parcels  which,  being  occupied, 
said  company  shall  forever  pay  into  the  do  not  substantially  impair  the  public 
state  treasury,  semi-annually,  the  per  interest  in  the  lands  and  waters  re- 
centum  provided  for  in  its  charter,  in  maining, that  are  chiefly  considered  and 
accordance  with  the  requirements  of  sustained  in  the  adjudged  cases  as  a 
said  charter ;  and  provided ,  also,  that  valid  exercise  of  legislative  power  con- 
nothing  herein  contained  shall  author-  sistently  with  the  trust  to  the  public 
ize  obstructions  to  the  Chicago  harbor,  upon  which  such  lands  are  held  by  the 
or  impair  the  public  right  of  naviga-  state.  But  that  is  a  very  different  doc- 
tion,  nor  shall  this  act  be  construed  to  trine  from  the  one  which  would  sane- 
exempt  the  Illinois  Central  Railroad  tion  the  abdication  of  the  general  con- 
Company,  its  lessees  or  assigns,  from  trol  of  the  state  over  lands  under  the 
any  act  of  the  general  assembly  which  navigable  waters  of  an  entire  harbor  or 
may  be  hereafter  passed,  regulating  the  bay,  or  of  a  sea  or  lake.  Such  abdica- 
rates  of  wharfage  and  dockage  to  be  tion  is  not  consistent  with  the  exercise 
charged  in  said  harbor."  of  that  trust  which  requires  the  gov- 
Field,  J.,  rested  the  conclusion  of  the  ernment  of  the  state  to  preserve  such 
majority  of  the  court  upon  the  follow-  waters  for  the  use  of  the  public.  The 
ing  reasoning :  *'  The  question,  there-  trust  devolving  upon  the  state  for  the 
fore,  to  be  considered,  is  whether  the  public,  and  which  can  only  be  dis- 
legislature  was  competent  to  thus  de-  charged  by  the  management  and  con- 
prive  the  state  of  its  ownership  of  the  trol  of  property  in  which  the  public  has 
submerged  lands  in  the  harbor  of  Chi-  an  interest,  cannot  be  relinquished  by 
cago,  and  of  the  consequent  control  of  a  transfer  of  the  property.  The  control 
its  waters;  or,  in  other  words,  whether  of  the  state  for  the  purposes  of  the 
the  railroad  corporation  can  hold  the  trust  can  never  be  lost, except  as  to  such 
lands  and  control  the  waters  by  the  parcels  as  are  used  in  promoting  the  in - 
grant,  against  any  future  exercise  of  terests  of  the  public  therein,  or  can  be 
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of  witl)out  any  substantial  im-  distant  points  and  the  city — is  a  propo- 
painnent  of  the  public  interest  in  the  sition  that  cannot  be  defended.    .    .    . 
lands  and  waters  remaining.   It  is  only  It  is  hardly  conceivable  that  the  leg- 
by  observing  the  distinction  between  a  islature    can  divest  the  state    of   the 
grant  of  such  parcels  for  the  improve-  control  and  management  of  this  harbor 
meot  of  the  public  interest,  or  which  and  vest  it  absolutely  in  a  private  cor- 
when  occupied  do  not  substantially  im-  poration.    Surely  an  act  of  the  legis- 
pair  the  public  interest  in  the  lands  and  lature,  transferring  the  title  to  its  sub- 
inters  remaining,  and  a  grant  of  the  merged  lands  and  the  power  claimed 
whole  property  in  which  the  public  is  by  the  railroad  company  to  a  foreign 
interested,  that  the  language  of  the  ad-  state  or   nation  would    be  repudiated 
judged  cases  can  be  reconciled.    Gen-  without  hesitation  as  a  gross  perver- 
eral  language  sometimes  found  in  opin-  sion  of  the  trust  over   the  property 
ionsof  the  courts,  expressive  of  absolute  under  which   it  is  held.    So  would  a 
ownership  and  control  by  the  state  of  similar  transfer  to  a  corporation  of  an- 
lands  under  navigable  waters,  irrespec-  other  state.    It  would  not  be  listened 
tive  of  any  trust  as  to  their  use  and  dis-  to  that  the  control  and  management  of 
position,  must  be  read  and  construed  the  harbor  of  that  great  city — a  subject 
with  reference  to  the  special  facts  of  of  concern  to  the  whole  people  of  the 
the  particular  cases.  A  grant  of  all  the  state — should  thus  be  placed  elsewhere 
lands  under  the  navigable  waters  of  a  than  in  the  state  itself.    All  the  objec- 
state  has  never  been  adjudged   to  be  tions  which  can  be  urged  to  such  at- 
within  the  legislative  power ;  and  any  tempted  transfer  may  be  urged   to  a 
attempted  grant  of  the  kind  would  be  transfer  to  a  private  corporation  like 
held,  if  not  absolutely  void  on  its  face,  the  railroad  company  in  this  case.  Any 
as  subject  to  revocation.   The  state  can  grant  of  the  kind  is  necessarily  revoca- 
no  more  abdicate  its  trust  over  property  ble,  and   the  exercise  of  the  trust   by 
in  which  the  whole  people  are  inter-  which  the  property  was  held   by  the 
ested,  like  navigable  waters  and  soils  state  can  be  resumed  at  any  time.   Un- 
underthem,  so  as  to  leave  them  entirely  doubtedly  there  may  be  expenses  in- 
under  the  use  and  control  of  private  curred   in  improvements  made  under 
parties,  except  in  the  instance  of  par-  such  a  grant  which  the  state  ought  to 
eels  mentioned  for  the  improvement  of  pay ;  but,  be  that  as  it  may,  the  power 
the  navigation  and  use  of  the  waters,  to  resume  the  trust  whenever  the  state 
or  when  parcels  can  be  disposed  of  with-  judges  best  is,  we  think,  incontroverti- 
out  impairment  of  the  public  interest  ble.    The   position    advanced   by  the 
in  what  remains  than  it  can  abdicate  railroad    company  in  support    of   its 
the  police  powers  in  the  administration  claims  to  the  ownership  of  the  sub- 
of  government  and   the  preservation  merged  lands,  and  the  right  to  the  erec- 
of  the  peace.    In  the   administration  tion  of  wharves,  piers,  and  docks  at  its 
of  government  the  use  of  such  pow-  pleasure,  or  for  its  business  in  the  har- 
ers  may  for  a  limited  period  be  del-  bor    of    Chicago,  would    place  every 
egated    to    a    municipality    or    other  harbor  in  the  countir  at  the  mercy  of 
Irady;  but  there  always  remains  with  a  majority   of  the    legislature  of   the 
the  state    the    right  to  revoke  those  state  in  which  the  harbor  is  situated, 
powers  and  exercise  them  in  a  more  We  cannot,  it  is  true,  cite  any  author- 
direct  manner  and  one  more  conform-  ity  where  a  grant  of  this  kind  has  been 
able  to  its  wishes.     So  with  trusts  con-  held  invalid,  for  we  believe  that  no  in- 
nected  with  public  property  or  prop-  stance  exists    when    the  harbor  of  a 
crty  of  a  special  character,  like  lands  great  city,  and  its  commerce,  have  been 
under  navigable  waters,  they  cannot  be  allowed  to  pass  into  the  control  of  any 
placed  entirely    beyond  the   direction  private  corporation.    But  the  decisions 
and  control  of  the  state.    The  harbor  are  numerous  which  declare  that  such 
of  Chicago  is  of  immense  value  to  the  property  is  held  by  the  state  by  virtue 
people  of  the  State  of  Illinois  in  the  of  its  sovereignty,  in  trust  for  the  pub- 
facilities  it  affords  to  its  vast  and  con-  lie.    The  ownership  of  the  navigable 
stantly  increasing  commerce ;  and  the  waters  of  the  harbor,  and  of  the  land 
idea  that  its  legislation  can  deprive  the  under  them,  is  a  subject  of  public  con- 
state of  control  over  its  bed  and  waters  cern  to  the  whole  people  of  the  state, 
and  place  the  same  in  the  hands  of  a  The  trust  with   which  they  are  held, 
private  corporation  created  for  a  differ-  therefore,  is  governmental  and    can- 
not purpose — one  limited  to  transporta-  not  be  alienated,  except  in   those  in- 
tion  of  passengers  and  freight  between  stances    mentioned,   of    parcels  used 
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under  a  valid  city  grant  is  a  property  right,  which  cannot  be 
taken  away  by  the  legislature  without  first  compensating  the 
owner  thereof.* 

v.  Sights  akd  Duties  07   Muvicipalities   Oveb  Wsabyes — 

1.  Sight  to  Erect. — If  a  city  is  itself  a  riparian  owner,  this 
probably,  in  the  absence  of  any  restrictive  provision  in  its 
charter,  will  give  to  it  an  impHed  authority  to  erect  wharves 
thereon  and  to  charge  compensation  for  their  use,*  and  it  will 
not  be  presumed,  because  the  city  merely  has  abstained  from  con- 
trol of  them,  that  it  has  dedicated  them  thereby  to  any  other 
public  use.* 

in  the    improvement   of    the    interest  A  public  wharf  maj  be  established 

thus    held,   or  when    parcels   can    be  bjr  a  city  where  anj  public  street  abuts 

disposed  of  without  detriment  to  the  upon  a  navigable  stream,  whether  the 

public  interest  in  the  lands  and  waters  riparian  owner  has  or  has  not  title  to 

remaining.    This  follows    necessarily  the  land  under  the  water  to  the  middle 

from  the  public  character  of  the  prop-  of  the  stream.     Backus  v.  Detroit,  49 

erty,  being  held  by  the  whole  people  Mich;  no;  43  Am.  Rep.  447. 

for' purposes  in  which  the  whole  peo-  Where  a  city  government  has  author- 

ple  are  interested."     Illinois  Cent.  R.  ity  and  proposes  to  erect  a  wharf  for 

Co.  V.  Illinois,  146  U.  S.  387.  public  convenience,  it  is  not  bound  to 

In  Baltimore  v.  White,  2  Gill  (Md.)  accept  the  offer  of  the  owners  of  the 

444,  it  was  held  that  under  an  act  of  land  on  which  it  is  proposed  to  erect  it, 

the  legislature  prohibiting  any  person  to  build  the  wharf  at  their  own  expense, 

from  making  or  extending  any  wharf  to  be   under  the  control  of  the  city, 

in  the  city  of  Baltimore,  without   the  Waddingham  v.  St.  Louis,  14  Mo.  190. 

consent  of  the  city,  the  city  might  refuse  A  bona  fide  purchaser  of  a   wharf, 

its  assent  to  the  erection  of  a  wharf  ex-  erected  under  contract  with  a  city  and 

cept  upon  condition  thatitsexteriormar-  in  which  the  city  had  certain  rights,  is 

gin  should  constitute  a  public  wharf,  affected   with    notice  of  these   rights. 

If  individuals  act  upon  the  city's  assent  Baltimore  v.  White,  2  Gill  (Md.)  444. 

thus  conditioned,  they  consent  to  the  A  private  wharf  erected  upon  land 

dedication  of  the  exterior  margin  of  the  within  the  limits  of  a  municipal  corpo- 

wharves  for  that  purpose,  and  in  the  ration,  but  not  dedicated  to  the  public, 

absence  of  any  contract  or  legislative  cannot   be  taken    by  the  city  without 

provision  as  to  wharfage,  the  city  is  en-  compensation,  nor  can  the  authorities 

titled  to  collect  it  and  not  the  owner  collect   wharfage  at  the  same.     Such 

and  builder  of  the  wharf.  right  is  not  conferred  by  a  clause  in  the 

1.  Langdon  v.  New  York,  93  N.  Y.  city  charter  authorizing  the  city  to  reg- 
129;  Williams  v.  New  York,  105  N.  ulate  the  erection  and  repair  of  pri- 
Y.  419.  vate  wharves,  and  the  rate  of  wharfage 

2.  Com.  V,  Roxbury,  9  Gray  (Mass.)  thereat.  Grant  v,  Davenport,  18  Iowa 
519,  and   note;   New  Orleans,  etc.,  R.  179. 

Co.  V,  Ellerman,  105  U.  S.  166.  A  city  authorized  by  its  charter  to 
In  Murphy  v.  Montgomery,  11  Ala.  erect  wharves  on  its  own  property,  to 
586,  Ormund,  ].,  said:  **The  title  to  the  obtain  control  over  other  wharves  in 
wharf  is  in  the  city,  and  such  being  the  the  city,  and  to  raise  a  revenue  there- 
fact,  it  had  the  same  right  as  any  from,  has  no  power  to  take  a  lease  of  a 
other  proprietor  to  collect  wharfage  wharf  containing  a  provision  that  it 
from  those  landing  goods  there.  The  should  be  kept  as  a  free  wharf.  Mobile 
right,  resulting  from  its  proprietary  v,  Moog,  53  Ala.  561. 
interest,  is  not  a  franchise,  but  a  right  Wharves,  whether  terminating  streets 
of  property."  or  not,  are  not  streets.  If  owned  by 
Wharves  maybe  constructed  by  a  a  city  they  may  be  leased  to  private  in - 
city  either  by  direct  construction  on  its  dividiials.  The  interest  in  such  a  case 
own  part  or  by  contract  with  others,  is  not  in  the  nature  of  an  easement,  but 
giving  them  the  revenue  for  a  period  proprietary'.  Horn  v.  People,  26  Mich, 
of  time  to  compensate  for  the  erection.  221. 
Geiger  v,  Filor,  8  Fla.  325.  8.  In  Boston  xk  Lecraw,  17  How.  (U. 
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8.  Power  Orer  Wluurrea. — Except  where  a  city  is  itself  a 
riparian  owner,  all  of  its  power  in  respect  to  wharves  must 
be  derived    from    the   legislature.^      Being  thus    derived,   the 

S.)  426,  the  court,  bjr  Grier,  ].,  said:  of  Boston,  bejrond  which  no  wharf  shall 
"  The  people  o!  Boston,  who  owned  this  be  extended  or  maintained,  and  to  de- 
land  as  their  common  and  private  prop-  clare  any  wharf  extended  or  maintained 
ertj,  acted  through  a  corporation,  whose  beyond  such  lines  a  public  nuisance; 
corporate  grants  and  licenses  are  mat-  and  statutes  establishing  such  lines  take 
ters  of  record.  Their  own  use  of  their  away  the  right  of  the  proprietors  of  flats 
own  property  for  their  own  benefit  in  the  harbor  beyond  the  lines,  to  build 
cannot  be  called  a  dedication  of  it  to  wharves  thereon,  even  when  they 
any  other  public  or  wider  extent,  would  be  no  actual  injury  to  naviga- 
Whetherit  was  called  *  town  dock 'or  tion;  and  such  statutes,  although  they 
'public  dock  '  (which  were  used  as  provide  for  no  compensation  to  such 
synonymous  terms),  it  would  furnish  no  proprietors,  are  not  unconstitutional, 
ground  to  presume  that  they  had  parted  as  taking  private  property  and  appro- 
with  tlieir  right  to  govern  and  use  it  in  priating  it  to  public  uses  without  com- 
the  manner  most  beneficial  to  the  peo-  pensation,  within  the  meaning  of  article 
pie  or  public  of  the  town  or  city."  10,  of  the  Declaration  of  Rights ;  nor 

1.  Soorea   of  Poirar. — Carrollton   R.  as  impairing  the  obligation  of  the  ^rant 

Co.  V.  Winthrop,  5  La.  Ann.  36;  State  made  by  the  colony  ordinance,  and  thus 

T'.  Jersey  City,  2$  N.  ].  L.  525;  Munic-  transgressing  the  prohibition  of  United 

ipalitv  V,  Pease,  2  La.  Ann.  538;  St«  States  Const.,  art.  i,  ^  10,  against  pass- 

Martinsville  v.  Steamer  Mary  Lewis,  ing  laws    impairing  the  obligation  of 

3a  La.  Ann.  1293;  Snyder  v.  Rockport,  contracts.  But  such  statutes  do  not  affect 

6  Ind.  237.  the  right  to  maintain  wharves  erected 

Cities  having  legislative  authority  to  before  their  passage.    Com.  v,  Alger,  7 

establish  and   regulate  wharves,  may  Cush.  (Mass.)  82. 

cause  public  wharves  to  be  constructed  It  was  held  that  the  power  given  to 

at  the  ends  or  in  front  of  streets  termi-  San  Francisco  to  erect,  repair,  and  reg- 

nating  or  fronting. on  navigable  waters,  ulate   public  wharves,  to  regulate  the 

without    invading    the    rights  of    the  erection  and  repairs  of  private  wharves, 

owner  of  private  property  abutting  on  and  to  fix  the  rate  of  wharfage,  did  not 

such  streets,  or   the   rights  of  the  ad-  vest  in  the  city  any  property  interest  in 

joining  riparian   proprietor — and  this,  the    wharves.      People    v,    Broadway 

irrespective  of  whether  the  fee  in  the  Wharf  Co.,  ji  Cal.  33. 

street  is  in  the  city  or  in  the  adjoining  The  legislature  may  confer  its  au- 

proprietor.  McMurray  v.  Baltimore,  54  thority  as  it  deems  fit.    Fuller   r^  Ed- 

Md.  104;  Dugan  v.  Baltimore,  5  Gill  i  ings,  11  Rich.  (S.  Car.)  239;  Weber  v. 

1.  (Md.)   375;   Haight  v.   Keokuk,  4  State  Harbor  Com.,  18  Wall.  (U.  S.)  57. 

Iowa  199;  Barney  v,  Keokuk,  94  U.  S.  A  city  authorized  by  its   charter  to 

321.  erect  a  public  wharf  on  the   land  of  a 

Where  a  city  in  ^/ffdama  constructed  private   citizen,  is  not  bound  to  select, 

a  wharf  at  the  end  of  a  dedicated  street  as  agent  for  the  accomplishment  of  the 

leading  to  the  water,  it  was  held   that  work,  the  owner  of  the  land  upon  which 

the  adjoining  proprietor  was  not  the  the  erection  is  proposed.  Waddingham 

owner  of  the  wharf,  and  could  not  eject  v.  St.   Louis,  14  Mo.  190.    But  unless 

the  city  therefrom.    Doe  v.  Jones,  11  expressly   empowered  by  its  charter  to 

Ala.  63.  erect  wharves,  a  city  has  no  right  to  do 

An  ordinance  by  which  municipal  it  as  a  distinct  and  independent  under- 
authorities  undertake,  without  express  taking,  though  a  city  will  not  be  re- 
legislative  authority  therefor,  to  give  to  strained  from  grading  a  street  to  the 
private  persons  the  right  to  occupy  a  river,  merely  because  a  wharf  may  be 
portion  of  the  public  wharf  with  a  grain  incidentally  formed  thereby.  Snyder 
elevator  for  fifty  years,  without  reserv-  v,  Rockport,  6  Ind.  237. 
ing  the  right  to  resume  possession  and  The  power  to  prohibit  the  establish- 
regulate  the  charges,  is  void.  Illinois,  ment  of  other  wharves  and  landings  is 
etCfR.,  etc.,  Co.  v.  St.  Louis,  2  Dill.  (U.  a  necessary  part  of  the  power  to  erect 
S.)  70.  and   regulate.    Muscatine    xk  Keokuk 

The  legislature  of  Massachusetts  has  Northern  Line  Packet  Co.,  45  Iowa  185. 

power  to  establish  lines  in  the  harbor  Where  a  city  is  authorized  by   its 
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charter  to  establish  and  regulate  the  use  the  circumstances  ivas  not  affected  bj 

of  wharves,  fix  the   rates  of  wharfage,  the  question  whether   the   street   had 

and  regulate  the  anchorage  and  moor-  been  regularly  opened  and  condemned 

ing  of  boats  and  rafts,  it  possesses,  and  as  a  highway,  or  its  use  as  such  had 

by  ordinance  may  exercise,  the  inciden-  been  acquired  by  dedication,  McMurraj 

tal  power  of  prohibiting  any  and  all  v.  Baltimore,  54  Md.  103. 

persons,  including  those  owning  lots  It  was  held  in  Horn  v.  People,  26 

abutting  on  the  stream  navigated,  from  Mich.  222,  that  wharves  constructed  by 

using  any  other  place  than  the  wharf  as  the  city  under  this  power,  whether  at  the 

established  by  the  city  authorities,  with-  end  of  highways  or  on  its  property,  are 

out  permission  of  the  city  and  payment  thepropertyofthecity,andmay  be  leased 

of  the  ordinary  wharfage  fee.  This  grant  as  such.  In  this  case,  Campbell,  J.,  said : 

of  power  necessarily  confers  the  au-  **There  is  no  instance  in  which  the  term 

thority  to  fix  the  location  and  limits  of  'public  wharf '  has  been  used  in  our  leg- 

the  wharves  and  landings,  and  to  pro-  islation  to  indicate  anything  analogous 

hibit  the  use  of  any  other  place  for  that  to  a  dedication  to  any  public  use,  like 

purpose.    The  mere  power  to  establish  that  of  highways.    .    .     .     The  term 

wharves  and   regulate    them   and   the  is  applied  as  well  to  wharves  on  city 

boats  and  rafts  choosing  to  land  there  property  away  from  streets  as  to  wharves 

instead  of  elsewhere,  would  be  idle  and  at  the  end  of  streets." 

useless.  The  power  to  prohibit  the  land-  When  a  city  has  acquired  the  right 

ing  of  boats  or  rafts  at  other  places  of  extending  streets  over  the  flats  to 

than  the  public  wharves  is  necessary  in  the   channel,  it  has  the  like  right  to 

order  to  the  full  exercise  of  the  power  erect  wharves  in  front  of  the  streets, 

granted,  and  is  necessary  also  in  order  Galveston  xt,  Menard,  23  Tex.  349. 

to    protect  the    city    in    its   revenues  An  ordinance  of  a  city  provided  that 

granted   by  the  charter.     Dubuque  v.  the  wharf  company    might  have  and 

tout,  32   Iowa  80;  7  Am.   Rep.   171.  exercise  all  the  rights,  privileges,  and 

Compare  Dubuque  r.  Stout,  32  Iowa  47.  powers  conferred  by  the  charter,  pro- 

The   authority  to  erect  wharves  in-  vided  the  wharf  company  so  used  the 

eludes  the  power  to  condemn  private  privileges  ''as  not  to  obstruct  the  free 

property  for  that  purpose,  upon  making  passage  of  the  streets  on  land  south  of" 

proper  compensation  to  the  owner,  and  the  street  named.    It  was  held  that  the 

also  the  power  to  extend  or  diminish  company  had    no  right    to    construct 

those   already  in  existence.     Hannibal  switches  on  the  south  side  of  its  main 

V.  Winchell,  54  Mo.  172.  track  on  such  street,  and  that  the  fact 

A  city  may  authorize   a   steamboat  that  the  wharf  company  improved  and 

company  to  erect  a  building  on  or  near  reclaimed  the  street  did  not  give  the 

the  banks  of  a  river  in  front  of  land  be-  company  any  privileges  not  granted, 

longing  to  a  private  owner,  reserving,  nor  deprive  the  city  of  its  power  over 

however,  public  control  over  the  struc-  such  street.    Galveston   Wharf  Co.  v. 

ture.  Barney  v.  Keokuk,  4  Dill.  (U.  S.)  Gulf,  etc.,  R.  Co.,  81  Tex.  494. 

593,  affirming'  04  U.  S.  324.  Where  a  proprietor  of  lands  laid  out 

But  a  grant  of  a  privilege  to  construct  a  town  on  a  navigable  river,  and  ded- 

a  wharf  or  dock  in  a  public  highway  does  icated  the  land  along  it  for  a  common, 

not  authorize  the  erection  of  a  ware-  it  was  held  that  the  town  authorities 

house.  Bingham  v.  Doane,  9  Ohio  165.  had  thereby  the  right  to  build  wharves 

Wliaryes  at  Ends  of  Streets. — A  city  upon  it.     r>f  ewport   v.   Taylor,  x6  B. 

cannot  erect  a  wharf  at  the  foot  of  a  Mon.  (Ky.)  699. 

street,  if  the  fee  within  the  lines  of  the  Wharves  and  the  franchise  of  collect- 
street  be  in  a  private  owner.  In  re  ing  wharfage  may  be  leased  by  the  cor- 
Cramp,  13  Phila.  (Pa.)  16;  People  v,  poration.  Farnum  v.  Johnson, 62  Wis. 
Pacific  Rolling  Mills  Co.,  60  Cal.  323 ;  620. 

People  V.  San  Francisco   Gas   Light  For  construction  of  ordinances  of  the 

Co.,  60  Cal.  349 ;  though  it  may  estab-  city  in  respect  to   obstructing   public 

lish  a  wharf  where  any  street  duly  ded-  piers  and  wharves,  see  Vandewater  v. 

icated  to  the  public  abuts  on  a  n'aviga-  New  York,  2  Sandf.  (N.  Y.)  258 ;  Com* 

ble  river,  irrespective    of   whether  or  of  Pilots  v,  Erie  R.  Co.,  5  Robt.  (N. 

not  the  riparian  owner's  title  runs  to  Y.)  366. 

the  middle  of  the  stream ;  Backus  v.  For  validity  and  effect  of  acts  and 
Detroit,  49  Mich,  no;  43  Am.  Rep.  ordinances  regulating  the  cording  of 
447;  and  it  has  been  held  that  the  wood,  as  to  private  wharves  and  land- 
right  of  a  city  to  erect  wharves  under  ings,  see  Com.  v.  Gillam,  8  Serg.  &  R. 
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legislature  may  revoke  such  powers  at  its  will,  provided  that 
in  doing  so,  it  does  not  deprive  the  city  of  property  acquired 
under  legislative  grant.^  In  regard  to  private  wharves  lawfully 
erected,  cities  have  only  such  power  of  regulation  and  control  as 
is  conferred  directly  or  indirectly  upon  them  by  their  charters.* 
Even  when  conferred  in  terms,  the  power  must  be  strictly  con- 
strued when  it  affects  private  rights ;  not  so  strictly,  however, 
as  to  defeat  the  purpose  of  the  grant.' 
On  the  other  hand,  as  cities  are  incorporated  for  the  promotion 

(Pa.)  50;  Southwark  v.  Neil,  3  Yeates  destroy;  maj  exercise  control,  as  over 

(Pa.)  54.  other  private  property'  within  its  limits, 

For  effect  of  the  ordinance  of  1852,  but  not  to  the  extent  of  appropriating 

passed  by  the  city  council,  setting  apart  the  use  and  enjoyment  thereof  to  the 

one  of  its  water  lots  to  the  public  as  a  public  without  compensation." 

free  dock,  see  San  Francisco  v.  Calder-  For  power  of  the  corporation  to  reg- 

wood,  31  Cal.  585 ;  91  Am.  Dec.  542.  ulate  the  use  of  the  docks  and  basins  of 

For  powers  of  the  corporation,  under  the  city,  and  to  direct  what  class  of  ves- 

Tarious  statutes,  to  construct  and  extend  sels  shall  resort  to  certain  slips  or  docks, 

piers  abutting  on  the  wharf  or  street  see  Hecker  v.  New  York  Balance  Dock 

called  '*  South  street,"  or  to  require  pro-  Co.,  24  Barb.  (N.  Y.)  215. 

prietors  of  adjacent  lots  to  do  so,  and  For  what  constitutes  a  violation  of  the 

rights    to  wharfage,  see  Marshall    v.  by-law  of  the  village,  which  provides 

Guion,  4  Den«  <N.  Y.)  581 ;  New  York  that  no  boat  shall  *'  lay  against  or  near  to 

V.  Whitney,    7    Barb.    (N.   Y.)   485;  the  south  bank  of  the  basin  in  the  public 

Thompson  v.  New  York,  3  Sandf.  (N.  square  for  more  than  twenty-four  hours 

Y.)487;  Murray  V.  Sharp,  I  Bosw.(N.  during  anyone  week,"  see  Lamed  v. 

Y.)  539.  Syracuse,  5  Wend.  (N.  Y.)  166. 

For  jurisdiction  of  harbor  masters  For  the  power  of  the  city  council  to 
and  dock  masters,  see  Hecker  v.  New  establish  and  enforce  by-laws,  etc.,  re- 
York  Balance  Dock  Co.,  24  Barb.  (N.  spectine  the  harbor  and  wharves,  and 
Y.  Supreme  Ct.)  215 ;  Adams  v.  Farm-  regulation  for  the  security,  welfare,  and 
er,  I  E.  D.  Smith  ( N.  Y.)  588.  convenience  of  the  city,  see  Dubois  v. 

Action  by  the  city  to  set  aside  a  lease  Augusta,  Dudley  (Ga.)  30. 
made  by  corporate  officers  of  wharves  An  ordinance  of  the  city  of  Musca* 
and  piers,  is  maintainable.  See  New  tine,  passed  under  section  18,  clause  5, 
York  V.  Union  Ferry  Co.,  55  How.  Pr.  of  the  charter,  prescribing  that  rafts  of 
(N.  Y.  Supreme  Ct.)  138;  New  York  lumber  'Manded  and  sold  or  drawn  out 
V.  North  Shore  Staten  Island  Ferry  within  the  city  limits,  shall  pay  a  wharf- 
Co.,  55  How.  Pr.  (N.  Y.)  154.  age,"  does  not  entitle  the  city  to  charge 

1.  ReToeatlon  of  Fever. — Whatever  the  wharfage  upon  a  raft  still  in  the 
powers  the  municipal  body  rightfully  water,  and  not  sold.  Muscatine  v, 
enjoys  over  the  subject  are  derived  from  Hershey,  x8  Iowa  39. 
the  legislature,  and  may  be  revoked  at  8.  ConBtmctlon  of  Povers.  —  A  city 
any  time,  not  touching,  of  course,  any  charter  provided  for  regulating  wharf- 
property  of  the  city  actually  acquired  age  '*of  all  articles  brought  to  public 
in  the  course  of  administration.  New  landings  in  said  district"  A  by-law 
Orleans,  etc.,  R.  Co.  v,  EUerman,  105  was  enacted  imposing  a  fine  on  any 
U.  S.  166.  person    ^who    shall    sell    on    any    of 

S.  Mnnleipal  OontniL  —  McLaughlin  the  wharves  or  landings,  within  the 

V.  Stevens,  18  Ohio  94;  Martin  v.  Ev-  said  district,  any  cord  wood,  unless  the 

ansville,  32  Ind.  8s;  Brooklyn  v.  New  same  shall  have  been  corded  or  meas- 

York  Ferry  Co.,  S7  N.  Y.  304.  ured  by  the  proper  corder,"     This  was 

Where  the  charter  of  a  city  author-  held  not  to  affect  private  wharves.  The 
izes  it  to  r^ulate  the  erection  and  re-  court  said:  '*  Their  powers  in  this  par- 
pair  of  private  wharves  and  the  rates  of  ticular  are  limited  by  the  act  of  incor- 
wharfage  thereat,  '*the  city,"  said  poration  to  public  landings  and  their 
^^ht,  C.  J^  in  Grant  v,  Davenport,  public  estate.  Their  special  authority 
18  Iowa  179,   **  may  regulate  but  not  respecting  the  authority  of  individuals 
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of  the  public  good,  the  erection  of  a  wharf,  like  the  paving  of  a 
street  or  other  public  improvement,  will  be  presumed  to  be  for 
the  benefit  of  the  public ;  and,  in  the  absence  of  any  express 
intention  to  require  compensation  for  the  use  of  its  wharves,  the 
presumption  is  that  none  was  intended.^  But  cities  which  have 
authority  to  regulate  and  control  wharves  within  their  corporate 
limits,  may  refuse  to  allow  a  wharf  to  be  built,  or  may  impose 
such  limitations,  restrictions,  and  conditions  upon  the  construc- 
tion of  them  as  they  may  deem  most  beneficial  for  the  navigation 
and  commerce  of  the  city.*    They   cannot,   however,  under   a 

must  appear  on  the  face  of  the  proceed-  2.  A  citj  may  refuse  its  assent  to  the 

ings  to  be  strictly  pursued.''  South-wark  erection  of  a  wharf  except  upon    the 

V,  Neil,  3  Yeates  (Pa.)   54.    See  also  condition  that  its  exterior  margin  shall 

Muscatine  v,   Hershey,   18   Iowa    39;  constitute  a  public  wharf.     Baltimore 

Martin  v,  Evansville,  32  Ind.  85.  v.  White,  2  Gill  (Md.)  444. 

The  Georgia  Act  of  1841,  requiring  Limitations  on  Unnlolpal  Ck>ntrtil. — 

the  mayor  and  aldermen  of  the  city  of  Illinois  Cent.  R.  Co.  v.  Illinois,  146  U. 

Savannah,  the  commissioners  of  pilot-  S.  387;  Illinois,  etc.,  R.,  etc.,  Co.  v.  St. 

age  for  the  bar  of  Tybee  and  river  Sa-  Louis,  2   Dill.  (U.  S.)  70;  Goszler  v. 

vannah,  and  the  proprietors  and  owners  Georgetown,  6   Wheat.  (U.  S.)    593; 

of  wharves  and  lands  on  the  shore  of  People's  R.  Co.  v.  Memphis  R.  Co.,  10 

Hutchinson's  Island,  to  appoint  com-  Wall.  (U.S.)  380;  Gale  v.  Kalamazoo, 

missioners  to  determine  the  proper  line  23  Mich.  344;  9  Am.  Rep.  80;  Brook- 

of  wharf  heads  along  the  shore  of  said  lyn  v,  Brooklyn  Citj'  R.  Co.,  47  N.  Y. 

island,  is  mandatory   in  its  language,  475;  7  Am.  Rep.  469;  Milhau  v.  Sharp, 

and  not  permissive  m'erely;  and  the  serv-  27  N.  Y.  611  ;  84  Am.  Dec.  314;  Pres- 

ice  therein  enjoined  not  being  foreign  byterian  Church  v.  New  York,  5  Cow. 

to  the  official  duties  of  the  appointees,  (N.  Y.)  538;  Stuyvesant  v.  New  York, 

its  performance  is  obligatory  on  them;  7  Cow.  (N,  Y.)   588;  Bx  f,  Albany, 

and  it  is  no  sufficient  excuse  for  their  23  Wend.  (N.  Y.)  277;  New  York,etc., 

refusal,  that  in  their  own  opinion,  or  R.  Co.  t*.  New   York,  i    Hill  (N.  Y.) 

that  of  others,  it  will  injure  the  naviga-  (;68;  Martin  v.  Brooklyn,  i   Hill.   (N. 

tion  of  the   river  Savannah,  the  com-  Y.)  548;  Johnson  v,  Philadelphia,  60 

merce  of  the  city,  and  the  public  gencr-  Pa.   St.  445;  Western   Sav.    Fund  v. 

ally.     Savannah  t;.  State,  4  Ga.  26.  Philadelphia,  31  Pa.  St.  175;  72  Am. 

An  act  authorizing  a  tax  **for  build-  Dec.  730;  Dingman  v.  People,  51  111. 
ing,rebuilding,andrepairingsuch  wharf  277;  Brimmer  t;.  Boston,  102  Mass.  19; 
as  "  the  township  owns,  authorizes  no  Jackson  v»  Bowman,  39  Miss.  671 ;  Oak- 
assessment  unless  the  township  owns  land  v,  Carpentier,  13  Cal.  540 ;  Smith 
a  wharf.  Bacon  v.  Mulford,  41  N.  }.  r.  Morse,  2  Cal.  524;  Cooley's  Const. 
L.  59.  Lim.  (4th  ed.)  *206. 

1.  In  Muscatine  t'.  Keokuk  Northern  A  grant  by  a  common  council  by 

Line  Packet  Co.,  45  Iowa  185.  the  court  deed,  of  the  exclusive  use  of  a  public 

said:  "The  erection  of  a  wharf  by  a  slip,  cannot  affect  in  any  way  the  right 

city  is  and  must  be  presumed  to  have  of  the  corporation  to  enforce  the  ordi- 

been  made  for  the  use  and  benefit  of  nances  which  apply  to  the  public  slips 

the  public,  like  the  paving  of  a  street  of  a  city.    New  York  v.  Rice,  4  E.  D. 

or  other  improvement,  unless  the  con-  Smith  (N.  Y.)  604. 

trary  is  shown.    Such  use  to  be  free,  The  mayor  and  city  council  are  but 

unless  an  intent  to  charge  therefor  is  trustees  of  the  public;  the  tenure  of 

provided   by  ordinance,  or  possibly  in  their  office  impressed  their  ordinances 

some  other  mamier,  so  as  to  clearly  with  liability  to  change.    They  could 

indicate  such  intent."  not,  if  they  would,  pass  an  irrevocable 

Where  a  wharf,  in  a  public  port,  has  ordinance.     The    corporation  cannot 

been  dedicated  to  the  public  use,  a  toll  abridge    its    own    legislative    powers, 

cannot  afterward  be 'imposed  for  the  Their  contracts,  when   consummated 

use  of  it.     Wharf  Case,  3  Bland  (Md.)  and  within  their  chartered  powers,  must 

361.  bind  them  and  their  successors,  what- 
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power  to  regulate,  surrender  to  private  individuals  the  exclusive 
use  of  a  wharf  for  a  fixed  period.  They  have  no  power  to  pass 
ordinarices  which  shall  cede  away,  control,  or  embarrass  their  legis- 
lative powers,  or  which  shall  disable  them  from  performing  at  any 
time  their  public  duties. 

3.  IdmitatioBS  on  Sights  of  Honicipalitiea.  —  A  city  cannot 
condemn  private  property  for  use  as  a  wharf,  and  use  it 
for  ariy  other  purpose.^  Nor  can  it,  under  a  power  to  regulate, 
grant   to  an  individual  the  exclusive  use  of  a  wharf  for  a  definite 

ever  be    the  consequences.      State  v,  J.,  said:  '*A    wharf  differs    in    many 
Gnves,  19  Md.  373.  material  respects  from  a  street.    The 
A  city   cannot,  by  contract,  deprive  latter  is  primarily  intended  for  the  pur* 
itself  of  the  power  to  regulate  the  re-  poses  of  passage  or  travel,  and  any  erec< 
construction  of  railways,  made  neces-  tion  in  it,  without  legislative  author- 
nxj  hy  the  changes  in  the  character  of  ity,  is  a  nuisance;  but  a  wharf  is  intend- 
ptTeinents  used  upon  the  streets  of  the  ed  to  afford  conveniences  for  the  land- 
citj;  neither  can  it  embarrass  or  clog  its  ing  of  vessels,  the  loading  or  unloading 
rixht  to  exercise  such  power  by  under-  of  their  cargoes,  and  to  supply  a  place 
^"^St  cither  expressly  or  by  implica-  on  which  the  waresdischarged  from  ves- 
tion,   to  pay  the  expenses  necessarily  sels  or  awaiting  shipment  may  be  laid 
incurred  by  the  company  in  complying  or  deposited ;  and  it  would  seem  that 
with  the  reasonable  and  proper  regula-  structures  or  appliances  of  any  kind  in- 
tions  made  by  the  city  on  this  subject,  tended,  and  which  have  the  effect  to 
^tkisvUle  City  R.  Co.  v.  Louisville,  8  facilitate  the  handling  and  preservation 
Bosh  (Ky.)  415.  of  merchandise  arriving  at  the  wharf, 
A  license  granted  by  a  city  to  an  in-  erected  upon  it  under  municipal  author- 
^J^dual,  to  connect  his  property  with  ity,  and  remaining  at  all  times  subject 
w  city  railroad  by  a  turn-out  track.  Is  to  municipal  control,  would  be  lawful 
^ot  such  a  contract  as  will  prevent  the  and  within  the  purposes  for  which  the 
^'^^y   from    abandoning   said    railroad  wharf  property  was  acquired  or  dedi- 
^henever  it  deems  expedient  for  the  cated.     We  do  not  say  that  the  munict- 
public  good.     Branson  v.  Philadelphia,  pal   authorities    could    use    the  wharf 
47  Pa*  St.  329.     In  this  case  the  court  property  for  mere  warehouse  purposes, 
said:  "Perhaps' it  might  be  sufficient  to  though  we  have  no  doubt  that  it  would 
ttj  that  he  took  the  license  subject  to  be  competent  for    them    to    erect,  or 
'all  other  ordinances  relating  to  the  rail-  authorize  the  erection  thereon,  of  such 
road  in  the  city  of  Philadelphia.'  "  structures,  for  the  receipt  and  shipment 
The  city  council  of  Cincinnati  under-  of  goods  by  water,  as  they  might  deem 
took  to  grant  away  an  exclusive  right  expedient    in    order    to    promote   the 
to  ase  the  streets  of  the  city  for  the  pur-  trade  and  commerce  of  the  city.    And 
pose  of  laying  gta  pipes  for  conveying  we  are  clearly  of  opinion  that  the  erec- 
gu  to  be  used  tor  lighting  the  city,  for  tion,  under  the  sanction  of  the  city,  of 
a  term  of  twenty- five  years,  and  there-  an  elevator  to  be  used  in  handling  grain 
after,  until  the  gas  works'  pipes,  etc.,  at  the  wharf,  and  at  all  times  under  the 
were  purchased  by  the  city.  To  enable  direction  and  control  of  the  municipal 
the  city  council  to  grant  such  an  ex-  authorities,  is  such  a  use  of  wharf  prop- 
elusive  right  by  ordinance  in  the  nature  erty  as  does  not  fall  without  the  scope 
of  a  contract,  the  power  must  be  shown  of    dedication,    and    such    a  structure 
to  have  been  expressly  g^nted  or  to  be  would  not,  therefore,  be  a  public  nui- 
80  far  necessary  to  the  proper  execution  sance.    We  have  not  met  with,  nor  have 
of  the   powers    which   are    expressly  counsel  cited,   any  adjudication    upon 
granted,  as  to  make  its  existence  free  the  precise  point ;  and  we  have  there- 
irom  doubt.     State  v.  Cincinnati  Gas  fore  been  compelled  to  decide  it  upon 
Light,  etc.,  Co.,   18  Ohio  St.  262.  principle,  and  have  felt  that  it  was  due 
People    V.  Baltimore,   etc.,    R.  Co.  to  the  importance  of  the  question  to 
(Supreme  Ct.),  3  N.  Y.  Supp.  29.  set  forth  our  views,  as  we  have  done, 

1.  In  Illinois  R.,etc.,  Co.  v,  St.  Louis,  with  considerable  fullness." 

3  Dill.  (U.  S.)  70,  the  court,  by  Dillon,  In   Belcher  Sugar   Refining  Co.  r. 
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period.  It  has  no  power  to  pass  ordinances  or  make  contracts 
that  will  destroy  or  abridge  its  legislative  powers  or  embarrass  it 
in  the  performance  of  its  public  duties.^ 

4.  Duties  of  Mnnicipalitiei. — Municipalities  like  individuals  are 
bound,  in  assuming  control  of  their  wharves  and  landings,  to  pro- 
vide safe  wharves  for  the  landing  of  goods,  and  are  liable  for 
whatever  damages  are  occasioned  by  any  neglect  in  this  respect.* 

St.  Louis  Grain  Elevator  Co.,  lo  Mo.  Gale  v.  Kalamazoo,  23  Mich.  344;  9 
App.  401,  the  court  held  that  a  city  Am.  Rep.  80;  Dingman  v.  People,  51 
which  had  condemned  property  for  111.  377;  Brimmer  v.  Boston,  loa  Mass. 
use  as  a  wharf, under  legislative  author-  19;  Johnson  v.  Philadelphia,  60  Pa.  St. 
ity,  might  have,  for  a  limited  time,  445;  Jackson  v.  Bowman,  39  Miss.  671. 
a  portion  thereof  for  the  erection  of  an  A  board  of  trustees  of  a  city  gave 
elevator  warehouse;  but  on  appeal  to  the  defendants  the  exclusive  privilege 
the  supreme  court  in  82  Mo.  121,  the  of  laying  out,  establishing,  and  con- 
court  held  that  while  the  city,  in  structing  wharves,  etc.,  in  the  city  for  a 
order  to  meet  the  demands  of  com-  term  of  thirty- seven  years.  It  was  held 
merce  and  the  changed  methods  of  that  the  ordinance' under  which  the 
handling  grain,  might  license  the  erec-  grant  was  made  was  void  as  being  a 
tion  of  elevators  and  warehouses  to  be  transfer  of  the  corporate  powers  of  the 
used  in  connection  with  the  wharves  board,  and  that  the  powers  delegated 
without  violating  the  rights  of  the  by  the  government  to  municipal  corpo- 
owners  of  the  land,  it  had  no  right  to  rations  were  trusts  not  subject  to  be  del - 
lease  any  portion  of  it  for  a  term  of  egated  by  the  corporations.  Oakland 
years  without  a  reservation  of  the  right  v.  Carpentier,  13  Cal.  540. 
to  cancel  the  lease — that  without  such  A  grant  of  the  right  to  use  a  portion 
a  reservation  it  was  but  a  lease  of  a  of  a  pier  for  ferry  purposes,  does  not 
portion  of  land  condemned  solely  for  include  the  right  to  erect  and  maintain 
public  use  for  wharf  purposes,  for  the  sheds  suitable  for  running  the  ferry, 
private  use  and  private  gain  of  the  Cunard  Steamship  Co.  v.  Voorhies,  50 
lessee.  N.  Y.  Super.  Ct.  253. 

In  Belcher  Sugar  Refining  Co.  v,  St.  2.  McGuiness  v.  New  York,  52  How. 
Louis  Grain  Elevator  Co.,  10  Mo.  App.  Pr.  (N.  Y.  Supreme  Ct.)  450;  JefPerson- 
401;  82  Mo.  I2X,  it  was  held  that  the  ville  v,  Louisville,  etc..  Steam  Ferry 
legislature  had  the  power  to  give  to  mu-  Co.,  27  Ind.  100;  89  Am.  Dec.  495. 
nicipal  authorities  portions  of  a  public  A  city^  keeping  a  wharf  and  charg- 
wharf  for  wharf  purposes,  and  that  ing  for  the  anchoring  of  boats,  is  bound 
where  property  was  condemned  as  "  a  to  protect  the  boats  against  the  dangers 
public  highway  for  wharf  purposes,"  its  of  ordinary  floods.  Shinkle  v.  Coving- 
use  for  grain  elevators  was  not  incon-  ton,  i  Bush  (Ky.)  617. 
sistent  with  such  a  purpose.  If  a  city   owns  a  river  wharf  and 

A  lease  of  a  wharf  and  landing  from  charges  toll  to  those  using  the  wharf  as 

the  city  of  Philadelphia,  does  not  give  a  landing,  it  is  bound  to  use  the  precau- 

the  tenant  a  right  to  store  street  dirt  on  tions  and  appliances  for  securing  and 

its  whole  length,  the  wharf  being  part  holding  boats  and  rafts  that  a  diligent 

of  the  street.     Struthers  v.  Bickley,  9  man  ordinarily  would  employ  for  the 

Phila.  (Pa.)  539.  protection  of  his  own  boat  at  his  own 

It  would  not  do  to  permit  property  wharf.     Willey  v.  Allegheny,  118  Pa. 

condemned  for  one  purpose  to  be  used  St.  490;  4  Am.  St.  Rep.  608. 

for  another  and  different   purpose,  or  The  obligations  assumed  by  a  city, 

property  condemned  for  public  use  to  upon  taking  charge  of  its  wharves  and 

be  used  for  a  private  use.     Belcher  Su-  landings,  and  by  charging  and  receiv- 

gar   Refining  Co.  v.  St.  Louis  Grain  ing  wharfage  dues,  are  to  provide  a  good 

Elevator  Co.,  82  Mo.  121.  and  safe  wharf  for  the  landing  of  goods, 

1.  Milhau  V.  Sharp,  27  N.  Y.  611 ;  84  and  to  keep  it  in  repair.    Fennimore  v. 

Am.  Dec.  314;   New  York  v.  Cunard  New  Orleans,  20  La.  Ann.  124. 

Steamship  Co.  (Supreme  Ct.),  15  N.  Y.  The  libelant  occupied  a  portion  of  a 

Supp.  904 ;  Brooklyn  v.  Brooklyn  City  public  wharf,  under  a  lease  from  the 

R.  Co.,  47  N.  Y.  475 ;  7  Am.  Rep.  469;  city,  with  floats  used  by  him  as  a  coal 
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So   municipalities  which  assume  the   function   of    maintaining 
wharves  may  be  compelled  to  keep  the  same  in  repair.* 

VL  KiGHT  TO  A0GE88  TO  Whabybs. — The  owner  of  a  wharf  on 
a  navigable  river  is  entitled  to  free  access  to  it  at  all  times,'  and 

jard.    In  a  sudden  flood,  the  chains  bj  them  to  do  so.    Grant  v.  Sligo  Harbor 

which  his  floats  were  held  to  a  mooring  Com'rs,  11  Ir.  R.  C.  L.  190. 

post  on  the  wharf  broke,  and  his  floats  A  city  is  liable  for  injury  to  boats 

were  swept  away,  the  mooring  post  re*  occasioned  bj  its  failure  to  remove  at 

mainin^  firm.   He  sought  to  recover  of  reasonable  intervals  the  accumulations 

the  city  on  the  ground  of  its  negligence  from  drains  at  public  wharves  to  which 

in  not  replacing  posts  which  were  cut  boats  are  invited,  and  at  which  the  city 

down  bj  a  railroad  company,  to  which  collects  wharfage.    The  Dave  &  Mose, 

it  had  granted  a  right  of  way  along  the  49  Fed.  Rep.  389. 

wharf,  and  which  he  might  have  used  A  city  maintaining  a  wharf,  is  liable 

in  time  of  flood  for  additional  moorings,  to  the  owner  of  a  boat,  who  has  paid 

It  was  held  that  the  city  was  not  liable,  the  wharfage,  for  the  loss  of  the  boat 

in  the  absence  of  any  evidence  that  the  while  fastened  to  the  wharf,  if  such  loss 

libelant  complained  of  the  cutting  of  was    occasioned  by  its  negligence  in 

the  posts,  or  notified  the  city  to  replace  not  furnishing  proper  fastenings.  Shin- 

them ;  he  not  being  entitled  to  the  same  kle   v.  Covington,  i  Bush  (Ky.)   617. 

degree  of  care  due  from  a  wharfinger  See  also  People  v,  Albany,  1 1  Wend, 

to  navigators  using  its  wharf.    Jackson  (N.Y.)  539;  27  Am.  Rep.  95;  Buckbee 

V.  Allegheny,  41  Fed.  Rep.  886.  v.  Brown,  ai  Wend.  (N.  Y.)  no. 

But  a  city  is  not  liable  to  an  indi-  In  order  to  establish  the  liability  of  a 

▼idual  because  its  common  council  re-  city   for  negligence  in  maintaining  a 

fuses  to  repair  certain  docks  which  it  is  wharf,  it  is  not  necessary  to  show  title 

directed   to  repair.     For  this  purpose  in  the  city,  and  that  it  is  impowered  to 

the  common  council  is  an  agent  of  the  exercise  control  over  the  wharf.    It  is 

state  and  not  of  the  city.     New  York,  enough  if  it  can  be  shown  that  it  is  in 

etc..  Saw  Mill,  etc.,  Co.  v.  Brooklyn,  8  possession  of   the    wharf,  controlling 

Hun  (N.  Y.)  37.  and  charging  toll  for  its  use,  and  it  is 

When,  however,  it  is  made  by  stat-  not  material  whether  the  city  has  adopt- 

nte  the  duty  of  the  department  of  docks  ed  ordinances  for  the  regulation  of  the 

of  a  city  to  keep  a  wharf  belonging  to  wharf  or  having  such,  neglected  to  en- 

the  city  in  repair,  although  the  use  of  force  them.    Pittsburg  v,  Grier,  2a  Pa. 

the  dock  is  solely  ifor  the  benefit  of  the  St.  54. 

department  of  charities,  but  in  its  cus-  1.  When  a  charter  of  a  city  imposes 

tody,   the  city  is  liable  for  damages  upon    it    the    duty     of   repairing    its 

caused  to  a  vessel  rightfully  using  the  wharves,  an  indictment  will  lie  for  a 

dock,  bj  the  failure  of  the  department  failure  to  do  so.     Lyme  Regis  v.  Hen- 

of  docks,  as  its  agent,  to  keep  the  dock  ley,  3  B.  &  Ad.  77 ;  23  £.  C.  L.  32.  See 

in  repair.     Philadelphia,  etc.,  R.  Co.  v.  also  People  v.  Albany,  11  Wend.  (N. 

New  York,  38  Fed.  Rep.  159.  Y.)  539. 

The  liability  of  public  trustees  who  A  wharf  built  by  individuals  is  private 

have  been  vested  by  statute  with  the  property.    One  built  by  a  citvj  under 

control  of  wharves  and  docks,  differs  the  general   law,  is   under  the  juris- 

in  no  way  from  that  of  absolute  owners  diction  and  control  of  the  city  authori- 

levying    tolls    for  their  own    benefit,  tie's.     In  the  latter  case  the  city  can  be 

Mersey    Docks    v.    Gibbs,    11    H.    L.  compelled  to  repair  it,  and  is  liable  for 

Cas.  6^6.  damages  occasioned  by  the  neglect  to 

But  when  trustees  are  not  vested  with  repair.  Jeffersonville  v.  Louisville,  etc., 

any  such  control,  and  the  duty  of  re-  Steam  Ferry  Co.,  27  Ind.  100;  88  Am. 

moving  obstructions  imposed  by  statute  Dec.  495. 

is  discretionary  and   not  compulsory.  For  effect  of  a  grant  of  the  wharf  age 

no  liability   attaches.     Forbes  t^.  Lee  to  be  collected  at  a  public  pier  upon  the 

Conservancy  Board,  4  Exch.  Div.  116.  obligation  of  the  corporation  to  repair, 

And  harbor  trustees  cannot  be   held  see  Taylor  v.  New  York,  4  £.  D.  Smith 

liable  for  failing  to  cleanse,  deepen,  or  (N.  Y.)  559. 

remove     obstructions     from    harbors,  2.  Delaware  River  Steamboat  Co.  v, 

when   they  have  no  funds  to  enable  Burlington  Steam  Ferry  Co.,   81   Pa. 

79 


Bight  to  AoMM  to  WhAnrM.         WHARVES.        Bight  to  Amon  to  WharrM. 


any  unauthorized  obstruction  which  materially  interferes  with 
this  right  is  unlawful  and  constitutes  a  nuisance.^     He,  however, 

St.  103 ;  Stetson   v.    Faxon,    19  Pick,  of  this  benefit  and  profit  by  this  filling 

(Mass.)  147 ;  Thayer  v.  Boston,  19  Pick,  up  of  the  navigable  stream  opposite  to 

(Mass.)  511;  31  Am.  Dec.  157;  Simp-  his  land,  he  has  been  deprived  of  an 

son's  Appeal,  77  Pa.  St.  370.  important  privilege  and  been  compelled 

The  defendant,  owning  a  vessel  and  to  surrender  it  for  the  public  benefit, 
a  wharf  upon  a  navigable  stream,  and  He  has  been  disseised,  or  more  prop- 
finding  a  raft  of  lumber  belonging  to  erlj  speaking,  deprived,  of  an  easement 
the  plaintiff  fastened  in  the  stream  so  appurtenant  to  his  land,  which  con- 
as  to  obstruct  the  approach  of  his  ves-  stitutes  a  great  portion  of  its  value.  It 
sel  to  his  wharf,  untied  the  raft,  doing  would  be  in  vain  to  guard  with  such 
no  unnecessary  damage;  and,  not  be-  vigilance  the  freehold  itself,  if  the  liber- 
ing  in  charge  of  any  person,  it  floated  ties  and  privilege  appurtenant  to  it  were 
away.  It  was  held  that  he  was  not  lia*  not  also  subject  to  constitutional  guard- 
ble  for  the  loss  of  the  lumber,  as  rafts-  ianship.  Over  the  soil  covered  by  the 
men  on  navigable  streams  have  no  water,  over  the  water  itself  which  be- 
right  to  moor  their  rafts  in  such  a  man-  longs  to  the  state,  I  need  not  say  he 
ner  as  to  deprive  wharf  owners  of  has  no  right ;  but  he  has  a  perfect  right 
access  to  their  wharves.  Harrington  xf,  to  the  soil  of  the  wharf  itself,  to  the 
Edwards,  17  Wis.  586;  84  Am.  Dec.  768.  profits  growing  out  of  the  depth  of  the 
The  situation  and  customary  use  of  a  navigable  water  attached  to  it  which 
pier  may  be  such  as  to  impliedly  license  are  incident  to  the  soil  itself* 
(authorize)  any  vessel  to  moor  to  it,  A  and  B  were  adjoining  dock  owners, 
subject  to  a  charge  for  wharfage.  Where  A  sought  to  restrain  B  from  erecting  a 
the  pier  is  built  in  the  shallow  waters  wooden  platform  alongside  of  his  wharf, 
of  a  lake,  out  to,  but  not  into,  naviga-  whereby  the  water  space  between- the 
ble  waters,  and  on  the  open  shore,  and  two  docks  would  be  diminished  materi- 
not  in  any  harbor,  and  has  been  used  ally.  Peirce,  J.,  said:  ** These  wharf 
only  for  the  private  business  of  the  owners  have  concurrent  rights  in  the 
owner,  no  implied  license  can  arise,  dock,  and  to  deprive  one  of  the  lawful 
Dutton  V.  Strong,  i  Black  (U.  S.)  23.  use  of  the  dock  and  wharf  that  another 

One  who  uses  a  pier  which  projects  may  have  more  room  for  the  storage  of 

from  a  bulkhead  near  a  wharf  in  such  a  cargo,  seems  so  inequitable,  if  not  il- 

way  as  to  prevent  the  owner  of  the  legal,    that    it    cannot    be    justified." 

wharf  from  using  it  as  he  had  a  right,  Bailey's  Appeal,  9  Phila.  (Pa.)  506. 

is  liable  for  whatever  damages  the  own-  The  riparian  proprietor,  as  proprietor 

er  sustains  on  account  of  such  obstruc-  of  the  adjoining  land  and  as  connected 

tions.     Camden,  etc.,  R.  Co.  v.  Finch,  with    it,    has   the    right    of    exclusive 

5  Sandf.  (N.  Y.)  48.  access  to  and  from  the  waters  of  the  lake 

Where  a  city   obstructed  a  private  at   that   particular  point;   he  has   the 

wharf  by  turning  the  course  of  a  stream  right  to   build   piers  and   wharves  in 

so  as  to  cause  sand  to  form  an  embank-  front  of  his  land  out  to  navigable  waters 

ment  in  front  of  it,  thus  obstructing  the  in  aid  of   navigation,   not  interfering 

approach  of  vessels.  Archer,  C.  J.,  in  with    the  public   use.      Delaplaine   v. 

Barrow  r.  Baltimore,  2  Am.  Jur.   204  Chicago,  etc.,  R.  Co.,  42   Wis.  215;  24 

observed    as  follows :    "  I  cannot  per-  Am.  Rep.  386. 

mit  myself  to  doubt  but  that  the  In  Railway  Co.  t;.  Ren  wick,  102  U.  S. 
character  of  the  plaintiff's  rights  were  180,  the  better  and  more  substantial  doc- 
such  that  he  might  well  complain  of  trine  is  laid  down,  that  the  land  under 
any  injury  to  them.  He  had  the  right  the  water  in  front  of  a  riparian  proprie- 
which  every  man  has  to  the  benefits  tor,  though  beyond  the  line  of  private 
flowingfromanavigablestreamcontigu-  ownership,  cannot  be  taken  and  ap- 
0U8  to  his  land.  He  had  a  right  to  pass  propriated  to  a  public  use  by  a  railway 
and  repass  with  his  vessels.  No  man  company  under  its  right  of  eminent 
has  a  right  to  moor  a  vessel  to  his  land  domain,'  without  making  compensation 
without  his  consent,  and  if  he  was  in  to  the  riparian  proprietor.  But  see 
the  habit  of  asking  and  receiving  a  Langdon  v.  New  York,  93  N.  Y.  129. 
compensation  from  owners  of  vessels  1.  In  Northwestern  Union  Packet 
for  such  consent,  and  has  been  deprived  Co.  v.  Atlee,  2  Dill.  (U.)  S.  479,  the 
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annot  maintain  a  private  action  for  a  public  nuisance  by  reason 
of  any  injury  which  he  suffers  in  common  with  the  public,  al- 
though, if  by  reason  of  such  a  nuisance  he  sustains  a  peculiar  in- 
jury differing  in  kind  and  not  merely  in  degree  and  extent  from 
that  which  the  general  public  sustains  from  the  same  cause,  he 
may  recover  damages  in  a  private  suit  for  such  peculiar  injury.^ 

court,  bj  Dillon,  J.,  said :  **  Any  erec-  his  wharf  is  the  only  one  above  the 
tion  or  obstruction  not  authorise)  by  bridge  used  for  business  purposes,  and 
competent  legislative  enactment,  which  he  is  compelled  thereby  to  abandon  the 
materiallj  interferes  with  the  para-  use  of  his  wharf  for  such  purposes  and 
mount  right  of  navigation,  is  unlawful,  to  transport  his  goods  by  land  at  an 
and  comes  within  the  legal  notion  of  a  enhanced  expense.  Dougherty  v.  Bunt- 
nuisance.  .  .  .  The  river  is  a  high-  ing,  i  Sandf.  (N.  Y.)  i. 
way,  or  water  way,  for  the  use  of  the  In  Blackwell  v.  Old  Colony  R.  Co^ 
public,  just  the  same  as  a  street  or  high-  122  Mass.  i,  the  court,  by  Graj',  C.  J., 
way;  and  individuals,  for  their  own  said:  *' The  fact  that  the  plaintiff  alone 
convenience,  have  no  more  right,  with-  now  navigates  the  stream,  or  has  a 
out  legislative  authority,  to  obstruct  wharf  thereon  at  which  he  carries  on 
the  one  than  they  have  to  incumber  his  business,  only  shows  that  the  pres- 
or  obstruct  the  other.  ...  A  pier  ent  consequential  damage  to  him  may 
built  within  the  navigable  channel,  that  be  greater  in  degree  to  him  than  to 
is  at  point  in  the  river  where  vessels  others;  but  does  not  show  that  the  in- 
may  go,  and  where  they  have  a  right  jury  is  different  in  kind,  or  that  other 
to  go,  is  an  unlawful  structure  in  the  riparian  proprietors  and  the  rest  of  the 
eyes  of  the  law.  Indeed,  any  perma-  public  may  not,  whenever  they  use  the 
nent  structure  which  interferes  with,  or  stream,  suffer  in  the  same  way." 
which  may  endanger  or  obstruct  navi-  The  owner  of  a  wharf  and  dock,  who 
gation,  is  unlawful,  and  cannot  be  dredges  out  a  channel  from  his  dock 
legalized  by  any  considerations  of  utility,  over  flats  belonging  to  other  persons 
or  otherwise,  except  by  direct  legisla-  and  lying  between  high  and  low-water 
tive  authority."  mark,  cannot  recover  damages,  in  a  pri- 

1.  Suit  for  Frlrate  Injury. — Haskell  vate  suit,  from  a  city  for  an  injury  to 

V.  New  Bedford,  108  Mass.  208 ;  Bright-  the  channel  by  the  discharge  of  sewage 

man 7\  Fair  Haven,  7  Gray  (Mass.)  271;  from  a  common  sewer  into  the  dock, 

Smith  V.  Boston,  7  Cush.  (Mass.)  255;  whereby   the  channel  is   partly  filled 

Franklin   Wharf  Co.  v.  Portland,  46  up,  and  the  owner  put  to  additional  ex- 

Me.  42 ;  Wilkes  v.  Hungerford  Market  pense  in  getting  vessels  to  his  wharf ; 

Co.,  2  Bing.   N.   Cas.  281 ;  29  £.  C.  although  he  dredged  out  the  channel 

L-  336.  openly  and  with  a  claim  of  right.   Breed 

The  owner  of  a  wharf  on  public  v.  Lynn,  126  Mass.  367. 
navigable  waters  cannot  maintain  a  The  owner  of  a  wharf  upon  a  tide- 
private  action  for  illegally  filling  up  water  creek  cannot  maintain  an  action 
such  waters  and  thereby  obstructing  for  an  illegal  obstruction  to  the  creek 
his  access  to  his  wharf.  Harvard  Col-  occasioned  by  emptying  into  the  same, 
lege z;.  Stearns,  15  Gray  (Mass.)  i.  a  short  distance  above  the   plaintiff's 

In  Greasly  v.  Codling,  2  Bing.  263;  dock,  a  large  quantity  of  gravel,  sand, 

qE-C.  L. 407, Burrough,  J.,  said:  **The  stones,  etc.,  to  such  an   extent  as  to 

question  in  all  these  cases  is,  whether  damage  the  plaintiff  seriously  in  the 

the  inconvenience    complained    of   is  conduct  of   his   business;  but  he  can 

general,  or  a  particular  inconvenience  maintain  an  action  for  an  obstruction 

of  the  party  complaining;  that  is  the  adjoining  the  wharf,  which  prevents 

point  of    the   decisions  and  who  can  vessels  from  lying  at   it  in  the  accus- 

doubt  about   the  particular  injury   in  tomed  manner,  this  being  a  particular 

the  present  case."  damage.     Brayton  v.   Fall  River,    113 

No  action  lies  for  the  obstruction  of  Mass.  218;  18  Am.  Rep.  470.     In  this 

a  navigable  stream  by  the  building  of  case  the  court  said  : ''An  individual  can- 

a  bridge,  whereby  the  owner  of  a  par-  not  maintain   a    private  action   for  a 

^\  of  land    and    a  wharf  above  the  public  nuisance  by  reason  of   any  in- 

bridge  is  prevented  from  coming  to  the  jury  which  he  sufTers  in  common  with 

^harf  from  the  sea  in  vessels,  although  the   public.     The  only   remedy  is  by 
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Nor  is  he  entitled  to  the  exclusive  use  of  the  water  adjacent 
to  his  wharf  as  against  the  parties  temporarily  occupying  the 
same  in  the  due  course  of  navigation  of  the  river.^ 

Vn.  Bemebies  of  Owhsbb  of  Whabyss. — The  owner  of  a  wharf 
not  only  has  the  right  to  recover  damages  in  an  action  at  law  for 
any  injury  actually  done  to  his  wharf,  but  he  is  entitled  also  to 
the  benefit  of  equitable  remedies  for  the  prevention  of  injuries  to 
his  rights  by  injunction  to  prevent  the  erection  of  obstructions  or 
otherwise.* 

indictment,  or  other  public  prosecution,  the  river  not  then  occupied  by  other 

But,  if  by  reason  of  a  public  nuisance,  boats  navigating  the  river,  and  to  stop 

an  individual  sustains  peculiar  injury,  at  any  wharf  which  their  business  might 

differing  in  kind,  and  not  merely  in  de-  require.  In  this  case  the  court,  by  Wor- 

gree  or  extent  from  that  which  the  gen-  den,  J.,  said  :   ^*The  appellants  had  the 

eral  public  sustains  from  the  same  cause,  right  to  land  at  such  wharf  or  wharves 

he  may  recover  damages  in  a  private  as  suited  their  convenience ;  and  if  in 

suit  for  such  peculiar  injury.  doing  so  the  current  of  the   river  or 

Where  the  plaintiff  had  a  right  to  other  circumstances  carried  the  stern 

erect  wharves,  and  artificially  deepen  of  their  boat  down  stream  so  that  a  por- 

its  docks,  it  is  not  barred  from  recoverv  tion  of  the  boat's  length  lay  in  front  of 

from  the  city  for  filling  up  its  dock  with  the   appellee's  wharf,  but  still  in   the 

sewage,  because  such  use  of  its  prop-  navigable  waters  of  the  river,  they  were 

erty  changed  somewhat  the  currents  of  but  in  the  exercise  of  a  legal  right,  and 

the  tide,  and  made  the  matter  negli-  cannot  be  responsible  to  the  appellee 

gently    discharged   by    the    defendant  for  any  consequential  damages  which 

accumulate  in  larger  quantities  than  it  he  may  have  sustained  by  other  boats 

otherwise  would  have  done.    Constitu-  being  prevented  from   landing  at  his 

tion  Wharf  Co.  v.  Boston,  156  Mass.  397.  wharf,  provided  that  the  appellants,  in 

While  A  was  the  owner  of  a  dock,  a  thus  exercising  their  rights,  exercised 
railroad  company  erected  a  pier  in  the  due  care,  skill,  and  dispatch,  and  sub- 
river  for  a  bridge,  whereby  A's  property  jected  the  appellee  to  as  little  incon- 
was  injured  for  dock  purposes.  A  sold  venience  as  possible,  consistently  with 
the  property  to  his  wife,  who  sued  the  the  exercise  of  their  own  rights.  Doubt- 
company.  It  was  held  that  A  had  a  less  unreasonable  and  vexatious  delays, 
right  of  action  for  damages,  but  that  it  thus  wrongfully  preventing  ingress  to 
did  not  pass  to  his  wife  by  the  convey-  and  egress  from  the  appellee's  wharf, 
ance.  Chicago,  etc.,  R.  Co.  v.  Maher,  91  would  subject  the  appellants  to  liability 
III.  312.  for  the  damages  consequent  thereon." 

For  the  power  of  city  authorities  to  2.  People  v.  Davidson,   30  Cal.  379; 

construct  a  certain  sewer,  with  an  out-  Crocker  v.  New  York,  15  F«i.  Rep.  405. 

fall  in  a  public  dock,  and  how  much  Thus  where  a    shore    owner   has  a 

power  should  be  exercised  to  avoid  ere-  right  to  erect  wharves  on   the   water 

ating  a  nuisance  in  the  dock,  see  Frank-  front  adjacent  to  his  land,  an  injunction 

lin  Wharf  Co.  r.  Portland,  67  Me.  46;  will   issue  to  restrain   the  erection  of 

24  Am.  Rep.  i.  obstructions  to  such  wharves.     Parker 

1.  In  Bainbridge  v.  Sherlock,  29  Ind.  v.  Taylor,  7  Oregon  435. 

364 ;  95  Am.  Dec.  644,  it  was  held  that  a  In  Penniman  v.  New  York  Balance 

navigator  landing  at  one  wharf  is  not  Co.,  13  How.  Pr.  (N.  Y.  Supreme  Ct.) 

justified  by  any  public  right  in  the  river  40,  a  bill  in  equity  was  brought  to  pre- 

in   so   mooring   his  vessel  that,  while  vent  an  injury  to  a  private  wharf  by 

moored,  its  side  and  stern  will  be  carried  the  erection  of  permanent  obstructions 

by  the  current  against  the  wharf  boat  which,  if  erected,  would  interfere  with 

of  a  contiguous  wharfinger  lower  down  the  ingress  to  and  egress  from  a  wharf, 

the  river,  thus  obstructing  access  to  the  The  court,  in  this  case,  said  :  "It  is  a 

lower  wharf.     But  this  case  was  again  familiar  rule  that  an  injunction  will  l>e 

considered   in  41   Ind.  35,  and  a  some-  granted  to  prevent  and  restrain  a  nui- 

what  modified  conclusion  reached.    It  sance,  and  it  will  be  allowed   at   the 

was  there  held  that  the  appellee  had  a  instance  of  any  private  individual,  who 

right  to  run  their  boat  in  any  part  of  sustains  a  special  injury  from  it.     The 
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Yin.  QBueATion  AHD  dttths  of  Whasf  Owvbbb— 1.  To  Keep 
in  Repair. — The  owner  or  occupant  of  a  wharf  who  has  the  right 
to  collect  wharfage  for  the  use  of  it  is  bound  to  keep  it  in 
repair.^     This  duty  arises  by  implication  of  law,  and  is  a  natural 

plaintiffs'  right  to  the  wharfage  and  to  mistaken    his  remedy,   his    right    be- 

the  gains  from  the  pier,  and  the  gains  ing  to  resist  the  payment  of  excessive 

which  they  made  from  vessels  lying  in  wharfage,  should  such  be  demanded  of 

the  basin,  were  rights  peculiar  to  them,  him. 

the  loss  of  which  constitutes  an  injury  Where  a  city  conveyed  land  under 

special  to  them/'  water,  the  grantee  covenanted  to  build 

In  Murray  v.  Sharp,  i  Bosw.  (N.  Y.)  and  maintain  wharves  thereon,  and  the 

539,  equity  interfered  to  prevent  a  city  city  covenanted  that  the  grantee  should 

from  interfering  with  the  rights  of  the  have  the  right  to  all  wharfage  which 

owner  of  a  private  wharf  by  appropriat-  accrued  therefrom,  it  was  held  that  the 

ing  an  adjoining  slip  for  the  purposes  city  could  not  be  enjoined  form  bull  ding 

of  a  public  wharf.  wharves  outside  of  those  of  the  grantee. 

The  owner  of  a  private  wharf  is  en-  thereby    preventing    the    use    of    the 

titled  to  an  injunction  restraining  the  wharves    of   the   latter.    Langdon    v. 

construction  of  another  wharf  in  front  New  York,  6  Abb.  N.  Cas.  (N.  Y.  Su- 

of  his,  which  would  interfere  with  his  preme  Ct.)  314. 

ingress  to  and  egress  from  the  same,  In  an  action  brought  to  abate  a  wharf 
unless  competent  authority  to  erect  the  built  within  eight  hundred  feet  of  the 
proposed  wharf  be  first  shown.  Cowell  plaintiff 's  wharf,  which  he  had  erected 
V.  Martin,  43  Cal.  605.  On  the  other  under  an  act  of  the  legislature  author- 
hand  equity  will  not  interfere  to  com-  izing  him  to  build  it  '*  as  long  as  i,300 
pel  the  owners  of  a  private  wharf  to  feet,"  and  granting  him  the  use  of  the 
allow  a  particular  person  to  use  it,  when  overflowed  land  for  one  hundred  feet 
the  reason  for  excluding  him  is  on  ac-  on  each  side  of  his  wharf,  the  court 
count  of  the  extent  of  their  business,  held  that  the  plaintifTs  privilege  of 
Audenried  v,  Philadelphia,  etc.,  R.  Co.,  building  was  to  build  at  right  angles  to 
68  Pa.  St.  370.  the  bank,  directly  into  the  slough,  and 

Where  it  had  been  agreed  that  a  cer-  not  along  the  bank;  and  that  the  defend- 

tain  part  of    the    dock  between   two  ant's  wharf  did  not  interfere  with  the 

wharves  should  be  kept  open  for  a  pas-  right  of  the  plaintiff.    Rush  v,  Jackson, 

sage  way  for  vessels  going  to  and  from  24  Cal.  308. 

the  wharves,  it  appeared  that  it  was  the  1.  In  Swords  v.  Edgar,  59  N.  Y.  38; 

custom  of  the  defendant  to  moor  his  17  Am.  Rep.  295,  while  the  plaintiff  was 
▼essels  in  that  part  of  the  lock,  and  to  re- .  assisting  in  the  discharge  of  a  cargo 

ceive  wharfage  from  vessels  so  moored ;  from  a  steamer,  the   defendant's  pier, 

it  was  held    that     the    plaintiff   was  where  the  steamer  was,  fell  and  injured 

entitled  to  an  injunction  to  vindicate  its  him.     The  court  said:   **  Though  the 

rights.     Commercial    Wharf    Co.    v,  pier  be  private  property,  and  though  it 

Winsor,  146  Mass.  559.  be  granted  that  the  owner  or  occupant 

Where  it  was  not  shown  clearly  that  thereof  might  at  any  time  close  it  and 

the  contemplated  wharf  would   be   a  refuse  entrance  upon  it  to  any  and  all 

public  nuisance,  an  injunction  was  not  persons,  yet  so  long  as  it  was  kept  open 

granted.    Harlan   v.  Paschall,  5   Del.  ...  to  the  public   for  the  profit  of 

Ch.  435.  defendant's   lessees,  there    was,  upon 

For  the  remedy  of  an  owner  who  de-  such  lessees  primarily,  the  duty  of  tak- 

sired  to  build  a  wharf,  upon  the  refusal  ing  care,  so  long  as  it  was  thus  kept 

of  the  board  of  wardens  to  define  the  open,  that  those  who  had  a  lawful  right 

line  of  low- water  mark,  on  his  appli-  to  go  there,  could  do  so  without  incur- 

cation,  see    Tatham    v.  Philadelphia  ring  danger  to  their  persons." 

Wardens,  2  Phila.  (Pa.)  246.  In  an  action  against  the  proprietors 

In  Silver  v.  Tobin,  28  Fed.  Rep.  545,  of  a  wharf  for  injuries,  occasioned  by  a 

the  plaintiff  sought  by  injunction  to  defect  therein,  to  a  person  upon  it  in  the 

attack  a  contract  whereby  the  city  of  employment  of  a  party  to  whom  the 

New  Orleans  had  farmed  out  the  right  wharf  was  let,  the  jury  were  instructed 

to  collect    wharfage    on    the    public  that  if  the  defendants  had  established 

wharves.    The  court  held  that  he  had  the  wharf  for  the  use  of  the  public  for 
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and  obvious  duty  under  the  circumstances,  and  so  cannot  be  said 
to  rest  in  or  be  founded  on  contract.* 

2.  Degree  of  Care. — The  decisions  do  not  seem  to  be  unanimous 
in  regard  to  the  degree  of  care  to  be  exercised  by  the  owner  of  a 
wharf.  According  to  the  weight  of  authority,  however,  such 
owner  or  occupant   is  required  to   use  only  ordinary  care   in 

keeping   his   wharf  in    repair,^  though    in    some    jurisdictions 

a  reasonable  compensation,  they  were  In  an  action  for  negligence  in  al- 
bound  to  keep  it  safe  for  such  use ;  that  lowing  a  wharf  to  get  out  of  repair,  the 
if  the  plaintiff,  when  properly  on  the  fact  that  the  door  and  fastening  were 
wharf  in  the  exercise  of  reasonable  in  good  repair  when  the  defendant  as- 
care  and  diligence,  sustained  injury  signed  the  right  to  collect  wharfage, 
through  a  defect  in  the  wharf,  he  was  does  not  relieve  the  defendant  from  its 
entitled  to  recover,  unless  the  defect  duty  to  keep  the  wharf  in  a  safe  condi- 
was  so  hidden  and  concealed  that  it  tion.  Cleary  v.  Oceanic  Steam  Nav. 
could  not  be  discovered  by  such  exam-  Co.,  40  Peel.  Rep.  908.  See  Hall  v. 
ination  and  inspection  as  the  construe-  Tillson,  8z  Me.  362. 
tion,  use,  and  exposure  of  the  wharf  The  corporation  of  Pittsburg,  which 
reasonably  required ;  and  if  the  defend- '  had  charge  of  a  wharf  therein,  and  re- 
ants  knew  that  causes  rendering  the  ceived  tolls  for  its  use,  permitted  piles  of 
wharf  insecure  were  constantly  or  oc-  iron  to  remain  thereon  for  a  longer  time, 
casionally  in  operation  which  they  and  nearer  the  water's  edge,  than  was 
could  by  the  exercise  of  ordinary  dili-  allowed  by  the  city  ordinances.  A  boat 
gence  and  care  provide  against,  they  was  anchored  at  the  wharf .  Soon  after, 
ought  to  do  so.  It  was  held  that  the  the  water  rose  rapidly  and  high,  and  car- 
defendants  had  no  ground  of  excep-  ried  the  boat  further  inland  and  up  the 
tion.  Wendell  v,  Baxter,  13  Gray  bank;  the  water  then  fell,  and  the  boat, 
(Mass.)  494.  to  avoid  one  of  the  piles  of  iron,  was 

But  the  owner  of  a  wharf  boat,  who  necessarily  conducted  further  into  the 

is  not  a  common  carrier  of  passengers,  stream  than  the  line  of  boats  at  the 

and    who    receives    no   compensation  wharf,  above  and  below ;  while  in  this 

from  passengers  for  the  use  of  his  boat,  position  in  the  night,  it  struck  on  one 

while  he  is  required  to  keep  the  pass-  of  the  piles  of  iron  and  was  struck  by 

way  safe  which  he  permits  the  public  some    floating  bodj'  and  sunk.      The 

to  use,  is  not  bound  to  maintain  pass-  court  held  that  the  owners  could  sus- 

ways  for  passengers  over  and  around  tain  an  action  on  the  case  against  the 

every  part  of  his  wharf  boat.    Grand  city  for  their  loss.     Pittsburg  v,  Grier, 

Tower  Mfg.  etc.,  Co.,  v.  Hawkins,  72  22  Pa.  St.  54, 

111.  386.  Nickerson  v.  Tirrell,  127  Mass.  236; 

In  Parnaby  v.  Lancaster  Coal  Co.,  Carleton  v.  Pranconia  Iron,  etc.,  Co., 

II  Ad.  &  El.  223;  39  E.C.L.  54,  the  court,  99   Mass.    216;    Thompson    v.  North 

by   Tindal,  C.  J.,  said:    "'*The  canal  Eastern  R.  Co.,  2  B.  &  S.  106;  Mersey 

company  made  the  canal  for  their  profit.  Docks,  etc..  Board  v,  Gibbs,  L.  R.,  i 

and  opened  it  to  the  public  upon  pay-  H.  L.  Cas.  93. 

ment  of  tolls  to  the  company;  and  the  1.  CoUett  v,  London,  etc.,  R.  Co., 

common  law  in  such  a  case  imposes  a  16  Q^,  B.  989;  Wendell  v.  Baxter,    13 

duty  upon  the  proprietors,  not  perhaps  Gray   (Mass.)    494 ;    Lyme    Regis    v. 

to  repair  the  canal  or  absolutely  to  free  Henley,  3  B.  &  Ad.  92;  23  £.  C.  L.  3a. 

it  from  obstructions,  but  to  take  reason-  In  Eastman  v.  Meredith,  36  N.   H. 

able  care  so  long  as  they  keep  it  open  295 ;  72  Am.  Dec.  302,  Perley,  C.  J., 

for  public  use  oiall  who  may  choose  to  said:  *'The  case  is  put  distinctly  upKin  the 

navigate  it,   that  they  may    navigate  ground  that  the  public  duty,  which  was 

without  danger  to  their  lives  or  prop-  the  foundation  of  the  action,  arose  out 

crtv."  of  the  control  which  the  city  exercised 

A  pier,  like  any  other  public  place,  over  the  wharf,  and  the  income  re- 
must  be  kept  in  repair,  and  if  it  is  not,  ceived  for  the  use  of  it." 
and  damage  ensues,  the  party  who  2.  In  Nickerson  v,  Tirrell,  127  Mass. 
should  keep  it  in  repair  is  liable  for  his  236,  Morton,  J.,  said:'*  The  owner 
negligence.  Claway  v,  Byrne,  58  Barb,  or  occupant  of  a  dock  is  liable  in  dam- 
(N.  Y.)  449.  ages  to  a  person  who,  by  his  invitation, 
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he  is  required  to  exercise  the  utmost  degree  of  care  in  this  re- 
spect.* 

8.  Extent  of  Duty. — His  duty  is  not  limited  to  persons  who 
come  on  the  wharf  to  transact  business  for  which  it  is  adapted, 
but  extends  to  all  who  come  there  for  legitimate  purposes,  as  a 
customhouse  officer,  who  comes  to  prevent  smuggling,*  or  the 
agents  of  the  post  office,^  or  the  vendors  of  goods  to  persons  upon 
a  vessel  lying  at  a  dock,^  or  hackmen  carrying  passengers,'  or 
those  who  go  there  to  make  inquiries.* 

4.  Votiee  of  Defeots. — If  a  wharf  or  its  approaches  are  known  to 
be  in  a  dangerous  condition,  it  is  the  duty  of  those  having  control 
of  them  either  to  close  them  or  to  give  conspicuous  notice  to  the 
public  of  the  existence  of  the  danger.'' 

express  or  implied,  makes  use  of  it,  for  on  the  part  of  the  customs  officers  it 

an  injurj  caused  hy  any  defect  or  un-  was  sure  to  be  misused." 

safe  condition  of  the  dock  which  the  S.  Wendell  v.  Baxter,  i a  Gray  (Mass.) 

occupant  negligently  causes  or  permits  494.   See  also  infra ^  this  title,  Duty  of 

to  exist,  if  such  person  was  himself  in  a  Lessee  of  Wharf, 

the  exercise  of  due.  care.     Such  occu-  4.  Smith  v.  London,  etc..  Dock  Co., 

pant  is  not  an  insurer  of  the  safety  of  3  L.  R.  C.  P.  326. 

his  dock,  but  he  is  required  to  use  rea-  0.  Tobin  v.  Portland,  etc.,  R.  Co.,  59 

sonable  care  to  keep  his  dock  in  such  a  Me.  183 ;  8  Am.  Rep.  415. 

state  as  to  be  reasonably  safe  for  use  by  6.  Stratton  v.  Staples,  59  Me.  94. 

vessels  which  he  invites  to  enter  it,  or  7.  Thompson  v.  North   Eastern   R. 

for  which  he  holds  it  out  as  fit  and  Co.,  2  B.  &  S.  106;  Ulricbs  i;.  Phoenix 

ready.  If  he  fails  to  use  such  due  care —  Horseshoe  Co.,  35  Fed.  Rep.  308. 

if  there  is  a  defect  which  is  known  to  Owners  of  wharves  and   slips  who 

him,  or  which  by  the  use  of  ordinary  know  them  to  be  dangerous  for  public 

care  and  diligence  should  be  known  to  use,  are  bound  to  close  them,  or  to  give 

bim,  he  is  guilty  of  negligence  and  lia-  and  maintain  some  conspicuous  notice 

ble  to  the  person  who,  using  due  care,  of  the  danger.    This  applies  to  a  new 

is  injured  thereby."  Pittsburg  v.  Grier,  landing  until  fit  for  use.     Heissenbuttel 

22  Pa.  St.  54.  V.  New  York,  30  Fed.  Rep.  456.     See 

1.  The  owner  of  a  public  wharf  is  also  Gibbs  r.  Liverpool  Docks,  3  H.  & 

held  to  the  utmost  care  in  keeping  it  N.  164. 

safe  for  vessels  having  a  right  to  use  it;  Where  dock  owners  have  knowledge 
and  an  instruction  asked  to  this  effect  of  the  existence  and  dangerous  char- 
should  not  be  modified  by  adding  that  acter  of  a  bar  in  their  dock,  which  they 
**utmost  care"  must  be  understood  as  had  ample  opportunity  to  remove,  they 
"only  reasonable  and  proper  care,  in  are  liable  to  a  vessel  which  entered  the 
view  of  the  safe  mooring  of  floats  and  dock  on  their  invitation,  for  damages 
rafts  under  ordinary  circumstances,  caused  by  the  bar.  The  Calvin  P.  Har- 
and  floods  which  could  and  should  have  ris,  33  Fed.  Rep.  295. 
been  anticipated."  Willey  v,  Allegheny,  The  owners  of  a  wharf  are  liable  for 
118  Pa.  St.  490;  4  Am.  St.  Rep.  608.  damages  suffered  by  a  vessel  lawfully 

S.  In  Low  V,  Grand  Trunk  R.  Co.,  72  using  it, caused  by  an  obstruction  known 

^'^-  313  i  ^  Am.  Rep.  331,  the  court,  by  the  owners  to  exist,  but  not  by  the 

by  Barrows,  said :  **  The  company  owes  master  of  the  vessel.     Barber  v.  Aben- 

a  duty  to  all  public  officers  whose  at-  droth,  102  N.  Y.  406;  55  Am.  Rep.821. 

tendance  there  is  made  necessary  by  A  wharfinger  is  not  liable  for  injuries 

the  business  carried  on  at  their  wharf,  sustained  by  a  vessel  by  reason  of  ob- 

•    .    .    It  avails  nothing  to  say  that  the  structions  in  the  water  alongside  of  a 

owners  had  not  dedicated  their  wharf  to  dock  when   their  existence  is  as  well 

smuggling  and  did  not  invite  the  plain-  known  to  the  agents  of  the  vessel  as  to 

tiff  to  come  there  to  prevent  it.    They  the  wharfinger.    The  Stroma,  42  Fed. 

had  dedicated  their  wharf  to  the  use  of  Rep.  922. 

vessels  bringing  merchandise  from  for-  The  master  of  a  vessel  cannot  recover 

cign  ports,  and  without  watchfulness  damages  for  injuries  sustained  by  his 
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5.  Concealed  Obstmctions. — A  wharf  owner  is  liable  for  injuries 
sustained  by  a  vessel  coming  in  contact  with  concealed  obstruc- 
tions, the  existence  of  which  he  might  have  known  by  the  exer- 
cise  of  reasonable  diligence ;  ^  and  this  whether  he  owns  the  soil  of 
the  dock  or  not,  and  regardless  of  whether  the  wharf  be  public 
or  private.* 

6.  Ab  to  Depth  of  Water. — Although  the  owner  of  a  wharf  is 
under  no  obligation  to  keep  at  any  time  a  sufficient  depth  of  wa- 
ter to  accommodate  vessels  of  all  sizes,  it  is  his  duty  to  give  infor- 
mation of  inequalities  of  depth  when  necessary  to  protect  vessels 
about  to  land,^  and  he  is  responsible  for  all  injuries  sustained  by 
vessels  lawfully  at  his  wharf,  and  in  the  exercise  of  due  care  on 
account  of  such  inequalities,^  but  he  is  not  required  to  dredge 

vessel  while  attempting  to  enter  a  dock  loss  of  a  steamer  wrecked  by  striking 

in  the  night  time  against  the  advice  of  upon  an  iron  cylinder  negligently  per- 

the  dock  stevedore.    Phillips  v.  Schles-  mitted  to  lie  on  the  wharf,  and  con - 

inger,  137  Mass.  338.  cealed  at  the  time  by  the  water.     Con- 

A  person  having  the  exclusive  privi-  structive  possession  of  the  cylinder  by 

lege  of  using  a  pier  and  its  adjoining  the  United  States  marshal  at  the  time 

slip  for  shipping  coal,  is  not  liable  to  was  no  excuse;  the  libel  not  preventing 

the  owner  of  a  barge  loaded  there  with  the  city  authorities  from  removing  it 

coal,    for  damages    sustained    by   the  above  high-water  mark.    Memphis  v, 

barge   by  reason  of   its  settling  down  Kimbrough,  12  Heisk.  (Tenn.)  133. 

on  a  spile  at  the  bottom  of  the  slip,  The  occupants  of  a  pier  which  has 

although  such  person  knew  of  the  ex-  a  spike  projecting  from  it  below  the 

istence  of  the  spile,  where  the  barge  of  water  are  liable  for  the  injury  caused 

her  own  accord  remained   at  the  pier  by  the  spike,  where,  by  the  exercise  of 

longer  than  it  needed  after  being  loaded,  due  care,  they  might  have  discovered 

Onderdonk  v.  Smith,  23   Blatchf.  (U.  the  dangerous  character  of  it,  and  this, 

S.)  562.  too,  although  the  pier  had  been  used 

1.  The  owner  of  a  wharf  procured  a  with  safety  for  years.  Smith  v.  Have- 
vessel  to  bring  a  cargo  to  it,  to  be  there  mej'er,  36  Fed.  Rep.  927. 
discharged,  and  sunered  her  to  be  2.  Carleton  v.  Franconia  Iron,  etc., 
placed  there  at  high  water  over  a  rock  Co.,  99  Mass.  216. 
sunk  and  concealed  in  the  adjoining  8.  In  Nelson  v.  Phoenix  Chemical 
dock.  Of  the  position  of  the  rock  and  Works,  7  Ben.  (U.  S.)  37,  the  court,  by 
its  dangers  to  vessels  he  had  long  been  Benedict,  J.,  said  :  **A  wharfinger  is 
aware,  but  gave  no  notice  thereof  to  not  bound  to  maintain  a  depth  of  water 
the  owners  of  the  vessel  or  to  anyone  in  the  berth  at  his  wharf  sufficient  for 
in  the  employment.  Without  negli-  all  vessels  at  all  tides.  The  proposition, 
gence  on  their  part,  the  vessel  settled  that  it  is  the  duty  of  a  wharfinger  to  give 
down  upon  the  rock,  with  the  ebb  of  the  information  as  to  inequalities  in  the  sur- 
tide,  and  was  bilged  by  it.  It  was  held  face  of  the  bottom  when  it  is  material  to 
that  the  wharf  owner  was  liable  in  dam-  the  safety  of  a  vessel  about  to  moor  at  his 
ages,  whether  he  owned  the  soil  of  the  wharf  (Sawyer  v.  Oakman,  7  Blatchf. 
dockor  not,andwhetheror  not  his  wharf  (U.  S.)  290),  is  entirely  consistent  with 
was  a  public  wharf.  Carleton  v.  Fran-  the  other  proposition,  that  it  is  the 
conia  Iron,  etc.,  Co.,  99  Mass.  216.  duty  of  the  shipmaster,  before  placing 

A  wharf  owner  is  liable  for  damage  his  vessel   in   the   berth,  to  ascertain 

sustained    by  a  vessel   on  account  of  whether  the  depth  of  water  in  the  dock 

concealed    obstructions,   the  existence  is  sufficient    for  the    draught  of    his 

of  which   he  might  have  ascertained  vessel." 

with  reasonable  diligence.    Manhattan  4.  Barrett  v.  Black,  56  Me.  498;  96 

Transp.  Co.   v.   Mayor,   etc.,  37  Fed.  Am.  Dec.  497 ;  Carleton  v.  Franconia 

Rep.  160.  Iron,  etc.,  Co.,  99  Mass.  216;  Wendell 

Although  the  city  charter  prescribed  v.  Baxter,  12  Gray  (Mass.)  294;  Swee- 

the  election  of  a  wharfmaster,  it  was  ney  v.  Old   Colony,  etc.,  R.   Co.,   10 

held  that  the  city  was  liable  for  the  Allen  (Mass.)  368;  87  Am.  Dec.  644; 
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and  keep  even  the  bed  of  the  stream  in  the  vicinity  of  his 
wharf.  ^  He  is  not  liable  for  injuries  caused  by  delay  occa- 
sioned by  an  insufficiency  of  water  at  his  wharf.* 

7.  Duty  of  Lenee  et  Wharf. — The  lessee  of  a  wharf,  like  the 
owner,  must  keep  it  in  repair.*     The  lessor,  however,  is  liable  for 

Elliott  V.  Pray,  lo  Allen  (Mass.)  378;  fact  of  insufficient  water  depth  at  the 

87  Am.  Dec.  053 ;  Parnaby  v.  Lancas-  wharf,  does  not  show  fault  on  the  part 

ter  Canal  Co.,  11  Ad.  &  El.  223 ;  39  E.  of  the  wharfinger  that  renders  him  lia- 

C.   L.   54;  Gibbs  V.  Liverpool  Docks,  ble.    The  Bark  Francesca,  9  Ben.  (U. 

3H,  &N.  164.  S.)34- 

The  owner  of  a  wharf  who  makes  use  In  Nickerson  v.  Tirrell,  127  Mass. 
of  it  for  gain  in  the  course  of  his  busi-  236,  the  court,  by  Morton,  J.,  said :  **The 
ness,  is  liable  for  the  damage  to  a  ves-  general  rules  of  law  applicable  in  cases 
8cl  using  the  wharf  and  in  the  exercise  of  this  character  ^re  well  settled.    The 
of  due  care,  caused  by  inequalities  in  owner  or  occupant  of  a  dock  is  liable  in 
the  bottom    alongside  of   the    wharf,  damages  to  a  person  who,  by  his  invita- 
Sawjer    v,  Oakman,   7  Blatchf.   (  U.  tion,  express  or  implied,  makes  use  of 
S.)  29a                                       ^  it,  for  an  injury  caused  by  any  defect 
1.  The  respondent,  a  town)  owned  a  or  unsafe  condition  of  the  dock  which 
wharf  on  public  lands  on  a  navigable  the  occupant  negligently  causes  or  per- 
itream  about  one  hundred  and  fifty  feet  mits  to  exist,  if  such  person  was  him- 
wide,  and  kept  the  usual  berths  safe,  self  in  the  exercise  of  due  care.    Such 
for  which  wharfage  was  charged.   The  occupant  is  not  an  insurer  of  the  safety 
libelant  moored  his  canal  boat  at  high  of  his  dock,  but  he  is  required  to  use 
waternearlytn  the  middle  of  the  stream,  ordinary  care  to  keep  his  dock  in  such 
outside  of    three  other  boats  at    the  a  state  as  to  be  reasonably  safe  for  use 
wharf,  without  directions  from  respond-  by  vessels  which  he  invites  to  enter  it, 
ent,  and  without  paying,  or  being  liable  or  for  which  he  holds  it  out  as  fit  and 
to  pay,  any  wharfage.    The  person  in  ready.    If  he  fails  to  use  such  due  care 
charge  of  the  boat  ascertained  soon  aft-  — if  there  is  a  defect  which  is  known  to 
er  her  arrival,  and  before  the  tide  fell,  him,  or  which  by  the  use  of  ordinary 
that  the  bottom  was  uneven,  and  knew  care  and  diligence  should  be  known  to 
that  he  would  be  aground  at  low  water,  him,  he  is  guilty  of  negligence  and  lia- 
The  boat  did  ground,  and  was  injured,  ble  to  the  person,  who,  using  due  care, 
It  was  held  that  the  respondent  was  is  injured  thereby." 
not  required  to  dredge  and  keep  even  8.  In  Barrett  v.  Black,  56  Me.  498 ; 
the  bed  of  the  stream  abreast  of  the  96  Am.  Dec.  497,  the  lessee  of  a  private 
wharf,  so  that  vessels  against  which  no  wharf  through   whose    procuration  a 
wharfage  was  chargeable  might  moor  vessel    was    hauled    alongside  of    his 
and  lie  there  safely   until  they  could  wharf,  to  be  there  loaded  by  him  with 
come  to  the  wharf ;  and  that  the  vessel  his  cargo,  in  accordance  with  a  con- 
took  the  risk  arising  from  the  uneven  tract  ot  affreightment,  was  held  liable 
nature  of  the  bottom,  and  could  not  re-  to  the  owners  for  an  injury  occasioned 
cover  for  her  injury.     Elting  v.  East  to  the  vessel  while  loading,  by  ground- 
Chester,  50  Fed.  Rep.  11  a.  ing  at  low  tide  on  rocks  in  the  berth, 
In  Carleton  v,  Franconia  Iron,  etc.,  which  was  represented  by  the  occupant 
Co.,  99  Mass.  2  x6,  the  court,  by  Gray,  of  the  wharf  to  be  safe  and  not  known 
J.,  said :  "  The  owner  or  occupant  of  by  the  owners  of  the  vessel  to  be  other- 
land  is  liable  in  damages  to  those  com-  wise.    The  right  of  the  corporation  of 
ing  to  it,  using  due  care,  at  his  in  vita-  the  city  of  New  York  to  collect  wharf- 
tion  or  inducement,  express  or  implied,  age  on  one  of  the  public  piers  of  that 
on  any  business  to  be  transacted  with  city,  carries  with  it  the  correlative  duty 
or  permitted  by  him,  for  an  injury  oc-  of  keeping  the  same  in  repair.    And 
casioned  by  the  unsafe  condition  of  the  this  right,  duly  transferred  to  another 
land  or  of  the  access  to  it,  which  is  party,  invests  him  with  all  the  rights 
^own  to  htm  and  not  to  them,  and  and  subjects  him  to  all  the  duties  of 
which  he  has  negligently  suffered  to  the  assignor;  so  that  the  lessee  of  a 
exist  and  has  given  them  no  notice  of.*'  pier  is  liable  for  the  value  of  property 
t  I&iQjiictonoy  of  Water. — The  mere  lost  by  reason  of  the  want  of  a  suitable 
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any  damage  caused  by  a  defect  in  existence  at  the  time  the  lease 
was  made.* 

8.  Damage  to  Yesflel  on  Sunday. — The  fact  that  a  vessel  is  for- 
bidden by  statute  to  enter  a  berth  at  a  wharf  on  Sunday,  does 
not  prevent  the  owner  of  a  vessel  hauled  in  on  that  day  from  re- 
covering in  admiralty  for  injuries  sustained  by  her  through  the 
wrongful  act  or  omission  of  another.* 

guard  to  the  pier.  Radway  v\  Brings,  ages  caused  by  its  defective  construe- 
37  N.  Y.  256.  The  lessee  and  occupant  tion  and  dangerous  condition,  although 
of  a  public  pier  who  is  required  by  the  it  is  in  the  possession  of  a  tenant,  if  it 
terms  of  the  lease  to  keep  the  pier  in  was  let  in  sucha  defective  and  danger- 
repair,  is  liable  for  the  death  of  a  ous  state.  Moody  v.  New  York,  43 
stranger  caused  by  a  hole  which  was  Barb.  (N.  Y.)  282.  See  also  Lyme 
permitted  to  exist  in  the  pier  for  a  long  Regis  v,  Henley,  3  B.  &  Ad.  92  ;  23  E. 
time.  Gluck  v.  Ridgewood  Ice  Co.  C.  L.  32. 
(Supreme  Ct),  9  N.  Y.  Supp.  254.  2.  In  Sawyer  v.  Oakman,  7  Blatchf. 

The  lessee  of  a  wharf  is  liable  for  (U.S.)  290,  the  court  said :  "I  deem  it 

damage  arising  from  its  unusual  and  unnecessary  to  enlarge  upon  the  ques- 

dangerous    condition,    unless    he    can  tion  whether  the  supposed  violation  of 

show  reasonable  care  and  examination  the  laws  of  Massachusetts  in  hauling 

in  regard  to  it.     Smith  v,  Havemeyer,  into  the  dock  on  Sunday,  is  a  bar  to  a 

32  Fed.  Rep.  844.  recovery  for  the  injury  sustained  after- 

A  covenant  in  a  lease  to  make  such  wards,  when  the  vessel  had  grounded, 

repairs  to  a    dock    and    bulkhead    as  The  view  taken  by  Judge  Lowell  of  the 

'Hhey"  require,    includes  the  clearing  decision  in  Philadelphia,  etc.,  R.  Co. 

out    of    accumulations    in    the    river-  v,  Philadelphia,  etc.,  Steam  Towboat 

bottom.    O'Rourke  v.  Peck,   29  Fed.  Co.,  23  How.  (U.  S.)  209,  is  entirely 

Rep.  223.  satisfactory  to  my  mind." 

1.  Wendell     v.     Baxter,     12     Gray        In  Philadelphia,  etc.,  R.  Co.  t^.  Phila- 

( Mass.)  494,  was  a  case  where  the  plain-  delphia,  etc.,  Steam  Towboat  Co.,  23 

tiff  was  injured  while  in  the  employ  of  How.  (U.  S.)  209,  the  court,  by  Grier, 

a  lessee  of  a  wharf,  and  the  following  J.,  said :    "  The  appellants  urge,  as  a 

instruction  to  the  jury  wasupheld:  "That  further  ground  of  defense,  that  the  col- 

if  they  were  satisfied  that  the  defend-  Hsion  took   place  on    Sunday,  shortly 

ants  had  established  the  wharf  for  the-  after  the  steamboat  had  commenced  her 

use  of  the  public,  and  invited  the  pub-  voyage  from  a  wharfs  parcel  of  the 

lie  to  use  it  for  a  reasonable  compensa-  territory    of    Hartford   county  in  the 

tion,  they  were    bound    to    keep    the  state  of  Maryland;  that  the  boat  was 

wharf  safe  for  the  use  for  which  it  was  used  and  employed  by  her  owners  in 

made  and  erected  at  that  place ;  that  if  towing  canal  boats ;  and  that  when  en- 

the  plaintiff,   being   properly    on    the  tering  on   her  voj^ag^,  those    who  had 

wharf,  in  the  prosecution  of  his  busi-  her  control  and  management  were  en- 

ness,  and  in  the  exercise  of  reasonable  gaged  in  their  usual  and  ordinary  work 

care  and  diligence,  sustained  the  injury  and  labor — the  same  not  being  a  work 

alleged  through  a  defect  in  the  wharf,  of  necessity  or  charity — contrary  to  the 

he  was  entitled  to  recover,  unless  the  laws  of  the  state  of  Maryland,     .     .     . 

defect  was  latent,  and  so  hidden  and  The  law  relating  to  the  observance  of 

concealed  that  it  could  not  be  discovered  Sunday  defines  a  duty  of  a  citizen  to 

by    such  examination    and  inspection  the  state  and  the  state  only.      For  a 

as  the  construction,  use,  and  exposure  breach  of  this  duty  he  is  liable  to  the 

of  the  wharf  reasonably  required;  that  fine  or  penalty  imposed  by  the  statute, 

if  the    defendants    knew    that   causes  and  nothing  more.     Courts  of  justice 

rendering    the    wharf    insecure    were  have  no  power  to  add  to  this  penalty 

constantly  or  occasionally  in  operation,  the    loss   of  a  ship,   by  the    tortious 

which  they  could,  by  the  exercise  of  conduct  of  another,  against  whom  the 

ordinary  diligence  and  care,  anticipate  owner  has  committed  no  offense."    See 

and  provide  against,  they  were  required  also  Powhatan  Steamboat  Co.  v.  Ap- 

to  do  so."  pomattox  R.  Co.,  24  How.  (U.  S.)  247, 

The  owner  of  a  pier  is  liable  for  dam?  where  it  was  held  that  placing  goods 
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EL  Whabpaos — 1.  Deflnitioii. — Wharfage  is  the  fee  paid  for 
tying  vessels  to  a  wharf  or  for  loading  goods  upon  a  wharf  or 
shipping  them  from  it.* 

8.  Sight  to  Charge. — The  right  to  charge  wharfage  belongs  to 
whomsoever  has  the  right  to  erect  a  wharf.^  And  this  is  true  of 
both  public  and  private  wharves.* 

in  a  warehouse  on  Sunday  did  not  bar  built  and  maintained  by  the  city;  and 

an  action  to  recover  therefor,  although  rating  wharf  age  by  the  size  of  the  ves- 

destroyed  by  fire  on  that  same  day.  8el,tb  be  ascertained  by  its  tonnage, does 

1.  Langdon  v.  Mayor,  etc.,  of  New  not  necessarily  render  the  enactment 

York,  93  N.  Y.   129;  Geiger  v.  Filor,  void.     'Northwestern    Union    Packet 

8  Fla.  325 ;  Bx  p.  Easton,  95  U.  S.  68.  Co.  v.  St.  Louis,  4  Dill.  (U.  S.)  10, 17,  n. 

Wharfage  is  a  charge  for  the  use  of  a  For  the  right  of  the  corporation,  un- 

wharf.    Parkersburg,  etc.,  Transp.  Co.  der  the  charter,  to  collect  wharfage  for 

V.  Parkersburg,  107  U.  S.  691.  a  certain  space  in  front  of  the  city  and 

WharCage  Not  a  Tax. — In  Keokuk  v.  along  the  banks  of  the  river,  dedicated 
Keokuk  Northern  Line  Packet  Co.,  45  to  the  public,  see  Sacramento  v,  Steam- 
Iowa  196,  the  court,  by  Beck,  J.,  said :  er  New  World,  4  Cal.  41. 
^  The  wharfage  fee  charged  under  the  In  an  action  to  recover  the  wharfage 
city  ordinances  in  question  is  in  no  sense  of .  a  public  wharf  leased  to  the  plain- 
atax.  It  is  a  charge  made  as  compensa-  tiff  by  the  agent  of  a  city  corporation, 
tion  for  the  use  of  the  wharves  built  the  plaintiff  must  show  that  the  lease 
and  maintained  for  the  benefit  of  ves-  was  made  in  the  mode  designated  bv 
sels  engaged  in  commerce."  See  also  law,  or  the  complaint  will  be  dismissed. 
Schwartz  v.  Flatboats,  14  La.  Ann.  243.  Taylor  v.  Beebe,  3  Robt.  (N.  Y.)  262. 

Qnutnated  cnuurges. — That  wharfage  Where  a  tug  agreed  to  tow  a  barge 
charges  may  be  graduated  by  the  ton-  to  a  particular  place  and  the  barge  was 
nage  of  vessels  without  thereby  becom-  left  temporarily  at  a  wharf  to  await  the 
ing  a  duty  of  tonnage  within  the  mean-  arrival  of  another  section  of  the  tug's 
ing  of  the  federal  constitution,  see  tow,  the  court  held  that  the  owner  of 
Ouachita  Packet  Co.  t;.  Aiken,  xai  U.S.  the  wharf  could  charge  and  collect 
444;  Cincinnati,  etCM  Packet  Co.  v.  Cat-  wharfage  from  either  the  barge  or  the 
lettsburg,  105  U.S.  559;  Packet  Co.  v.  St.  tug  for  such  use  of  his  wharf.  Birch- 
Louis,  xoo  U.  S.  423;  Keokuk  Northern  all  v.  Barge  No.  6,  27  Fed.  Rep.  472. 
Line  Packet  Co.  v.  Keokuk,  59  U.  S.  80 ;  S.  Northwestern  Union  Packet  Co.  v. 
45lowai96;  U.  S.v.  Duluth,!  Dill.  (U.  St  Louis,  100  U.  S.  423;  Keokuk 
S.)  469;  Northwestern  Union  Packet  Northern  Line  Packet  Co.  v,  Keokuk, 
Co.t;.Atlee,3Dill.(U.S.)479;  21  Wall.  95  U.  S.80;  De  Bary  Baya  Merchants' 
(U.  S.)  389;  Ellerman  v.  McMains,  30  Line  v.  Jacksonville,  etc.,  R.  Co.,  40 
La.  Ann.  190.  Fed.  Rep.  393. 

t.  Chicago  V.  Laflin,  49  111.  173 ;  The  In  Aiken  v.  Eager,  35  La.  Ann.  567, 

Kate  Tremaine,  5  Ben.  (U.  S.)  60;  Rad-  the  court  held  that  a  custom  to  present 

way  tj.  Briggs,  37  N.  Y.  256 ;  Muller  v,  bills  for  wharfage  as  soon  as  the  vessel 

Spreckels,  48  Fed.  Rep.  574 ;  People  v,  arrived  at  the  wharf  was  conclusive 

Robevts, 92  Cal.  659;  Lesesnet;.  Young,  evidence  of  an  understanding  between 

33  S.  Car.  543.  the  parties  that  the  bills  were  then  due. 

In  Ensminger  v.  People,  47  111.  384 ;  An  ordinance  establishing  the  rates  of 
95  Am.  Dec.  495,  the  court  said:  *'It  wharfage  to  be  collected  from  vessels 
then  follows  that  owners  of  the  land  using  the  wharves  of  the  city,  does  not 
on  a  stream  have  the  right  between  conflict  with  any  provision  of  the  fed- 
high  and  low-water  mark,  to  establish  eral  constitution.  Vicksburg  v,  Tobin, 
a  private  wharf  and  charge  reasonable  100  U.  S.  430. 

compensation  for  its  use,  but,  like  the  But  a  regulation  by  which  vessels 

use  of  other  property  or  services,  the  from  another  state  are  required  to  pay 

charges  must  not  be  unreasonable  or  fees  not  exacted  from  domestic  vessels 

exorbitantly  high."  is  invalid,  such  fees  being  regarded  as  a 

A  city,  though  it  cannot  lay  tonnage  mere  expedient  to  foster  domestic  corn- 
duties,  may  exact  wharfage  compensa-  merce  at  the  expense  of  other  states, 
tion  for  the  use,  by  vessels,  of  wharves  Guy  v.  Baltimore,  xoo  U.S.  434. 
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3.  Liability  for  Wharfage.— No  use  can  be   made  of  a  wharf, 

even  for  a  few  minutes,  without  incurring  a  liability  for  wharf- 
age.^ But  the  question  is  constantly  arising  as  to  whether  the 
use  made  of  a  wharf  is  of  a  kind  to  subject  one  to  liability  for 
wharfage.* 

Wharfage  dues  charged  bj  a  corpora-  of  its  business.  As,  therefore,  the  citr 
tion,  are  not,  properly  speaking,  a  tax,  is  compelled  to  incur  a  large  ezpendf- 
like  that  which  is  levied  for  the  sup-  ture,  to  enable  her  to  have  the  full  en- 
port  of  the  government.  Schwartz  v.  joyment  of  her  rights  in  the  common 
Flatboats,  14  La.  Ann.  343.  property,  and  as  it  operates  to  the  ad- 

1.  In  Easby  v.  The  Whitburn,  14  vantage  of  both  parties,  every  principle 
Phila.  (Pa.)  600,  the  libeled  steamer  of  equity  and  justice  requires  that  the 
in  distress  was  obliged  to  make  fast  to  a  owners  of  the  ferry,  if  they  use  the 
wharf.  She  made  fast  to  piers  41  and  improvement,  should  be  made  liable, 
39  and  thus  lay  across  pier  40,  though  in  some  form  or  other,  to  contribute 
a  few  feet  out  in  the  stream.  In  en-  their  ratable  proportion  to  the  cost  of 
deavoring  to  come  to  pier  41  a  line  was  the  construction.  This  liability  can- 
made  fast  to  pier  40  for  a  few  minutes,  not,  however,  authorize  the  city  to 
The  owner  of  pier  40  made  a  claim  for  subject  them  to  the  payment  of  regu- 
wharfage.  The  court  said:  **  The  re-  lar  wharfage.  Such  a  charge  might 
spondent  could  make  no  use  of  the  materially  diminish  the  value  of  the 
wharf  without  incurring  liability  to  pay  ferry  franchise.'' 

for  it."  But  a    city     authorized     to    collect 

2.  Where  the  defendant  was  the  wharfage  "for  any  vessel  lying  at  an- 
owner  of  a  ferry,  with  the  right  to  land  chor  within  any  slip  ^  has  no  right  to 
his  boats  at  any  point  within  the  city  wharfage  against  a  vessel  that  is 
limits,  and  the  wharves  of  the  city  were  fastened  to  an  adjacent  pier,  although 
used  by  the  ferry,  it  was  held,  in  an  in  lying  at  the  pier  it  occupies  the 
action  by  the  city  against  the  defend-  greater  part  of  the  slip.  Walsh  v.  New 
ant,  that  the  latter  was  not  liable  for  York  F.  &  D.  Co.,  77  N.  Y.  448. 
wharfage,  but  that  he  was  liable  for  a  A  badly  burned  vessel,  if  fastened  to 
proportion  of  the  cost  of  improving  the  a  wharf,  maj"  be  liable  for  wharfage, 
landing  and  the  wharf.  Kennedy  v.  The  George  E.  Berry,  25  Fed.  Rep.  780. 
Covington,  17  B.  Mon.  (  Ky.  )  567.  Accidental  Use.  —  When  a  vessel 
In  this  case  the  court,  by  Simpson,  J.,  alongside  of  a  public  pier  is  accidentally, 
said :  **  It  is  a  well  settled  principle  of  and  without  the  fault  of  the  owner, 
law  that  every  owner  of  property  shall  burned  and  sinks  to  the  bottom  near 
use  and  exercise  the  rights  incident  the  mouth  of  the  slip,  thereby  so  ob- 
thereto  so  as  not  to  interfere  with  the  structing  the  slip  as  to  prevent  other 
rights  and  privileges  which  belong  to  vessels  from  entering  therein,  those  en- 
other  persons.  Now,  in  this  case,  both  titled  to  wharfage  cannot  recover  for 
parties  have  rights  which  attach  to  the  the  loss  thereof  caused  by  such  obstruc- 
same  property,  one  of  them  the  right  tion,  without  first  showing:  that  the 
to  use  it  as  a  ferry  landing,  the  other  owner,  by  due  care  and  attention,  could 
to  use  it  for  the  benefit  of  the  city  and  have  removed  the  wreck,  or  at  least 
the  convenience  of  its  inhabitants.  To  have  shifted  its  position  so  as  to  prevent 
the  full  enjoyment  of  the  right  which  its  being  a  cause  of  injury,  and  that  he 
belongs  to  the  city,  the  grading  and  is  in  default  for  not  having  done  so. 
paving  of  the  lancling,  and  the  con-  Hancock  v.  York,  etc.,  R.  Co.,  10 
struction  of  wharves,  is  indispensably  C.  B.  349 ;  70  E.  C.  L.  347. 
necessary.  For  the  accomplishment  of  A  vessel  lying  at  a  public  pier  in 
this  object  a  considerable  expenditure  New  York  was  burned  without  fault 
of  money  is  required,  and  by  its  ac-  of  the  owner,  and  sank  at  or  near 
complishment,  the  interest  of  both'par-  the  mouth  of  the  slip,  so  as  to  prevent 
ties  is  evidently  promoted.  The  con-  other  vessels  coming  in.  It  did  not  ap- 
struction  of  wharves  increases  the  busi-  pear  that  the  owner,  by  any  care,  could 
ness,  the  prosperity,  and  the  growth  of  have  removed  the  wreck  or  made  it  less 
the  city,  and  thereby  contributes  to  the  in  the  way  of  other  vessels.  It  was  held 
enhancement  of  the  value  of  the  ferry  that  under  these  circumstances  the 
privilege,  by  a  corresponding  increase  parties  entitled  to  wharfage  could  main- 
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tain  no  action  for  the  loss  bjr  the  ob-  these:  The  Cornwall  was  a  large  steam- 
struction.  Nor  was  an  insurance  com-  ship  which  had  a  regular  berth  at  a 
pan  J,  which  had  insured  an  undivided  pier,  but  which  she  could  enter  with 
Interest  in  the  vessel,  and  had  accepted  safety  only  at  slack  water.  At  the 
an  abandonment  after  she  sank,  liable  time  in  question  she  arrived  at  her  pier 
for  the  loss  of  wharfage,  there  being  at  lo  a.  m.,  but  the  tide  did  not  serve 
no  want  of  due  care  and  attention  on  until  i  p.  m.  She  accordingly  waited 
their  part.  Taylor  v.  Atlantic  Mutual  for  the  tide  and  made  fast  at  the  end  of 
Ins.  Co.,  2  Bosw.  (N.  Y.)  io6;  9  Bosw.  the  pier.  When  so  made  fast  her  length 
(N.  Y.)  369;  affirmed  in  37  N.  Y.  375.  was  such  that  she  overlapped  an  ad  join- 
Where  one  person  owns  a  wharf,  and  ing  pier  on  either  side.  To  the  pier 
another  uses  a  pier  which  projects  from  thus  overlapped  by  her  stem  a  line  was 
a  bulkhead  near  the  said  wharf,  so  as  to  run  from  the  steamship,  for  her  better 
prevent  the  owner  of  the  wharf  from  security,  while  so  waiting  for  the  tide, 
using  it,  the  said  owner  cannot  claim  It  was  held  that  the  steamship  did  not 
wharf ag^e.  Such  use  of  the  pier  may  "  make  fast  to "  such  pier  within  the 
be  an  obstruction  for  which  the  owner  meaning  of  the  New  Tork  Wharfage 
of  the  wharf  may  recover  damages.  Act,  and  that  the  owner  of  the  pier  was 
Camden,  etc^  R.  Co.  v.  Finch,  5  Sandf.  not  entitled  to  recover  wharfage  of  her. 
<N.  Y.)  48.  The  Cornwall,  10  Ben.  (U.  S.)  108. 
It  has  been  held  that  the  city  of  New  See  also  Ellwell  v,  Fabre,  5  N.  Y. 
Orleans  cannot,  by  ordinance,  exact  Supp.  60 ;  Demopolis  v.  Webb,  87 
wharfage  dues  from  vessels  landing  or  Ala.  659. 

making  fast  to  the  batture  of  the  Mis-  A  schooner  from  ten  to  fifteen  feet 
tissippi  river  in  front  of  the  city,  at  from  the  dock,  aground,  scuttled,  and 
places  where  no  artificial  facilities  are  entirely  out  of  water  at  low  tide,  fas- 
xumished.  The  Lizzie  £.,  30  Fed.  tened  in  part  by  lines  connected  with 
Rep.  876.  an  anchor  on  shore,  and  in  part  by 
Where  the  defendant,  who  had  a  right  lines  or  chains  fastened  to  some  part 
to  use  a  berth  at  a  wharf  for  a  certain  of  the  pier,  is  not  subject  to  wharfage, 
specified  time  and  in  a  specified  manner,  using  that  term  in  its  ordinary  accep- 
but  not  during  a  gale,  ran  his  vessel  tation.  The  court  observed :  "  t  do  not 
alongside,  etc.,  in  a  gale,  it  was  held  think  the  mere  stretching  of  a  line  to 
that  an  action  ex  contractu  for  use  and  the  dock,  under  these  circumstances, 
occupation  would  not  lie.  Hathaway  v.  constitutes  such  wharfage  as  is  referred 
Ryan,  35  Cat  188.  to  or  intended  in  the  resolution,  and  it 
A  vessel  compelled  by  stress  of  should  not  be  charged  for  as  such.*' 
weather  to  moor  to  a  wharf  for  safety,  Pelham  v.  Woolsey,  16  Fed.  Rep.  418. 
is  bound  to  pay  wharfage  for  such  use  ▲  Float  Is  a  Wharf. — In  Woodruff  v, 
of  the  -wharf,  and  the  amount  of  wharf-  One  Covered  Scow,  30  Fed.  Rep.  269, 
age  due  in  such  a  case  is  the  customary  wharfage  was  held  to  attach  to  a  struc- 
charge  for  wharfage.  Heron  v.  The  ture  consisting  of  a  float  made  of  tim- 
Marchioness,  40  Fed.  Rep.  330.  hers,  in  width  some  eleven  feet,  and  in 
The  owner  of  a  vessel  lying  at  one  length  some  twenty-three  feet,  con- 
wharf  and  overlapping  onto  an  ad-  structed  to  float  in  the  water,  and  to 
joining  wharf  is  liable,  after  notice,  to  support  above  the  surface  of  the  water 
wharfage,  for  the  use  made  of  the  a  floor  and  a  house  nearly  the  size  of 
wharf  by  the  overlapping  portion  of  the  float.  One  use  of  the  structure 
the  vessel.  The  Wm.  H.  Brinsfield,  was  to  store  within  the  house  the  oars 
39  Fed.  Rep.  315.  and  sails  of  small  boats  landing  at  the 
Under  the  Michigan  statute  defining  fioat,  and  to  afford  persons  means  of 
*Srharfage"  as  the  **lying  immediately  egress  from  small  boats  coming  to  the 
in  front  of,  or  attached  to,  any  wharf  ship  to  the  adjoining  wharf,  and  thence 
.  .  •  so  as  to  prevent  the  use  of  any  to  the  shore.  But  it  was  never  used  as  a 
portion  of  such  wharf  .  .  .  with  or  means  for  transporting  upon  it  from 
without  the  discharge  of  freight,  or  place  to  place  either  passengers  or 
passengers  across  such  wharf,'*  the  freight.  It  remained  moored  to  a 
mere  lapping-over  of  a  vessel  lying  at  wharf,  beine  attached  to  it  by  lines, 
an  adjoining  wharf  was  held  to  come  and  then  safely  rising  and  falling  with 
within  the  statute.  The  Hercules,  28  the  tide.  A  lien  was  enforced  for  this 
Fed.    Rep.    475.      But    compare    The  use  of  the  wharf. 

Steamship  Cornwall,  10  Ben.  (U.  S.)  Where,  under  the  port  regulations 

108.      Here    the    circumstances    were  of  Savannah,  two  vessels  were  allowed 
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4.  Improvementi  HecesMxy  to  Create  Liability. — Though  in  some 
cases  wharfage  has  been  allowed  when  no  artificial  improvements 
were  made,^  it  may  be  considered  now  as  settled  that  the  owner 
of  a  wharf  privilege  must  improve  his  shore  so  as  to  facilitate  the 
receiving  and  discharging  of  cargoes,  and  to  afford  a  secure  moor- 
ing to  vessels,  before  he  can  collect  wharfage.* 

6.  Bights  of  Lenee  of  Whar£ — The  lessee  of  a  public  wharf  is 
entitled  to  the  wharfage  accruing  at  it,  and  all  vessels  using  it 
are  subject  to  the  same  rules  and  regulations  which  govern 
the  use  of  public  wharves.'     But  a  diminution  of  wharfage   busi- 

to   lie  abreast  at  the  wharf,  and  the  wharf,    certainly    not    in    its  prtmarj 

cargo    of    one    was   carried    directly  sense.     We  would  not  say  that  there 

to   the   other,  it    was    held    that  the  may  not  be  a  landing  so  sufficient  for 

wharf  owner  could,  in  the  absence  of  all  needful  purposes  m  its  natural  state 

any  contrary  contract,  charge  the  rates  as  to  obviate  the   necessity  of  further 

allowed    for    landing    and     shipping,  guards  or  securities.  But  we  suggest  that 

Robertson  v.  Wilder,  69  Ga.  340.  it  should  be  known  and  designated  as  a 

1.  In    Sacramento  v.  Steamer   New  wharf,. whether  made  or  existing  in  its 

World,  4  Cal.  41,  Heydenfeldt,  T.,  said  :  natural  state,  and  that  the  city  should 

**  A  wharf  is  properly  an  artificial  con-  at  least  provide  the  means  for  cabling 

struction,  and  to  such  its  meaning  must  and  securing  the  craft  and  rafts  landing 

be  limited;  but  it  does  not  follow  that  at  such  points,  before  making  the  owner 

the  definition  of  wharfage  is  to  be  con-  of  the  property,  which  has  never  been 

fined  to  the  charge  for  landing  at  a  wharf,  dedicated  to  the  public  use,  liable  for 

Words  must  be  taken  according  to  their  landing  and  drawing  out  his  lumber 

most  universal  acceptation  in  common  thereon." 

use,  and  so  we  find  the  term  wharfage  A  vessel  cannot  be  charged  wharfage 

generally  applied  to  a  charge  for  land-  for  landing  on  the  natural   bank  of  a 

ing  goods,  whether  upon  an  artificial  river,  though  the  landing  be  made  with- 

or  a  natural  landing.''     See  also  Du-  in  the  wharf  limits  established  by  or- 

buque  v.   Stout,  33   Iowa  80;  7  Am.  dinance.   Cape  Girardeau  v.  Campbell, 

Rep.  171.  36  Mo.  App.  12. 

8.  The  Lizzie  E.,  30  Fed.  Rep.  876;  In  Columbus  v.  Grey,  3  Bush  <Ky.) 
Shreveport  v.  Red  River,  etc.,  Line,  37  476,  the  court,  by  Peters,  C.  J.,  said: 
La.  Ann.  563;  55  Am.  Rep.  504;  New  *' Notwithstanding  the  right  was  re- 
Orleans,  etc.,  R.  Co.  t'.  Ellerman,  105  served  by  appellee,  it  does  not  appear 
U.  S.  x66;  Keokuk  Northern  Line  that  he  had  built  wharves,  improved 
Packet  Co.  v.  Keokuk,  95  U.  S.  80;  theshore,or  had  made  any  preparations 
St.  Martinsville  v.  Steamer  Mary  for  the  reception  or  delivery  of  goods, 
Lewis,  32  La.  Ann.  1293.  or  the  accommodation  of  vessels.    And 

In  New  Orleans  v,  Wilmot,  31  La.  therefor,  it  does  not  appear  that  he  was 
Ann.  65,  the  court  said:  "The  only  entitled  to  the  tolls  and  wharfage  col- 
ground  on  which  any  sum  can  be  lected  by  appellant  from  steamboats  or 
claimed  by  the  front  proprietors  from  other  vessels  landing  at  the  banks." 
the  owners  of  vessels  for  mooring  at  the  A  municipal  corporation  has  no 
banks  of  public  navigable  waters,  and  power  to  impose  a  tax  for  the  mere 
their  discharging  and  receiving  cargoes,  privilege  of  using  the  banks  of  navigable 
is  that  such  proprietor,  by  the  expend-  waters  for  purposes  of  navigation, 
iture  of  money  and  labor,  has  con-  Cannon  v.  New  Orleans,  30  Wall.  (U. 
structed   and  maintains   works   which  S.)  577. 

facilitate  the  discharging  and  receiving  8.  A  lease  of  a  public  wharf  only  en- 

of  cargoes,  and  afford   to  vessels  the  titles  the  lessee  to  the  wharfage  accru- 

means  of  mooring  and  remaining  in  se-  ing  thereat;  the  wharf  still  continues  a 

curitj'."  public  wharf,  and  all  vessels,  including 

In  Muscatine  v,  Herchey,   18  Iowa  those  of  the  lessee,  resorting  to  it,  are 

39,  Wright,  C.  J.,  said:  **  A  wharf  im-  subject  to  the  general  rules  of  law  reg- 

plies  a  structure  artificial  in  its  charac-  ulating  the  use  of  wharves,  slips,  and 

ter.     A  landing  without  more  is  not  a  piers,  and  the  mooring  and  stationing 
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ness  resulting  from  a  cause  over  which  the  lessor  has  no  control, 
gives  no  right  of  action  against  the  lessor.^ 

6.  Eates  of  Whai&ge — Begulation  of. — The  erection  of  a  wharf 
by  a  city  is  presumed  to  be  for  the  public  benefit,  rather  than  for 
revenue,  and  in  the  absence  of  an  ordinance  fixing  the  wharfage 
dues,  or  providing  for  the  payment  of  a  compensation  for  the  use 
of  the  wharf,  no  charges  can  be  collected  by  the  city.*  When 
chargeable,  however,  such  rates  must  in  any  event  be  reasonable.* 
If  the  right  to  charge  wharfage  be  not  expressly  restricted,  the 
rate  is  discretionary  and  cannot  be  interfered  with,  unless  it  be 
clearly  unreasonable.^ 

of  vessels.    Com'rs  of  Pilots  v»  Clark,  Parkersburg,  107  U.  S.  691,  the  court 

33  N.  Y.  251.  said:  **It  is  an  undoubted  rule,  of  uni- 

L  Thus  where  A  leased  from  a  city  versal  application,  that  wharfage   for 

a  wharf  for  a  certain  period,  the  city  the  use  of  all  public  wharves  must  be 

agreeing  to  indemnify  the  lessee  if  the  reasonable.      But    then    the   question 

**rigbttocollect  wharfage  was  suspend-  arises,  by  what  law  is  this  rule  estab- 

ed  for  any  period  by  the  intervention  lished,  and  by  what  law  can  it  be  en- 

of  third  parties,"    it  was  held  that  a  forced  P    By  what  law  is  it  to  be  decided 

diminution     of    trade     on    the    river  whether  the  charges  imposed  are,  or 

caused  by  the  rebellion  did  not  inter-  are  not,  extortionate?    There  caxi  be 

fere  with  the  right  "to  collect,"  and  but  one   answer   to    these    questions. 

hence  there  could  be  do  claim  for  in-  Clearly  it  must  be  by  the  local  muntc- 

demnity    from    the  city.    Marshall  v.  ipal  law,  at  least  until  some  superior 

Vicksburg,   15  Wall.  (U.  S.)   146.    In  or  paramount  law  has  been  prescribed. 

this  case  it  was  further  held  that  un-  .    .    .    The     courts    of   the     United 

der  the  clause  providing  that  '*  in  case  States  do  not  enforce  the  common  law 

the  right  to  collect  wharfage  or  rents  in  municipal  matters  in  the  states  be- 

shall  be  interrupted  or  defeated  per  ma-  cause  it  is  federal  law,  but  because  it  is 

nently  through  the  instrumentality  or  the  law  of  the  state." 

with  the  aid  of  the  mayor  and  council  4.  i  Dillon  on  Mun.  Corp.  (4th  ed.), 

of  the  city,  the  city  should  grant  cer-  $  112 ;  Muscatine  v,  Hershey,i8  Iowa  39. 

tain  indemnity,"  this  right  was  not  de-  In  Keokuk  v.  Keokuk  Northern  Line 

feated  by  an  ordinance  reducing  wharf  Packet  Co.,  45  Iowa  196,  it  is  held  that 

chargeswhich  the  lessee  himself  caused  a  city  may    prescribe,  by  ordinance, 

to  be  passed,  nor  by  a  tax  other  than  fees  not  unreasonable,  which  must  be 

'wharfage  which  the  city  had  a  right  paid  for  the  use  of  wharves ;  and  such 

to  lay,  nor  by  a  quarantine  embargo  laid  an   ordinance  is  not  unconstitutional, 

with  the  lessee's  consent.  even  though  it  exacts  a  payment  from 

The  occupantsof  a  wharf  under  a  lease  vessels    moored  at    places  where    no 

which  reserved  the  use  of  the  premises  wharves  have  been  provided.     See  also 

for  the  purpose  of  loading  and  unload-  Dubuque  v.  Stout,  32  Iowa  80 ;  7  Am. 

ing  coal,  are  liable  for  the  sinking  of  a  Rep.  171. 

canal  boat  occasioned  by  the  danger-  As  between  the  lessor  of  a  bulkhead 

0U8  condition  of  the  bottom  alongside  and  the   lessor  of  the   adjoining  pier, 

the  wharf,  though  coming  to  the  wharf  evidence  of  the  custom  of  the  port  is 

for  the  purpose  of  unloading  coal  for  admissible  to  show  how  far  wharfage 

puties  authorized  to  use  the  premises  is  collectible  for  the  use  of  the  bulk- 

for  that  purpose.    O'Rourke  v.  Peck,  head,  and  to  what  extent  for  the  use  of 

4®  Fed.  Rep.  907.  the  pier.     A  written  contract  may  be 

}'  Muscatine    v,   Keokuk    Northern  interpreted  by  the  local  customs  in  ref- 

I'ine  Packet  Co.,  45  Iowa  185.  erence  to  which  it  was  made,  and  it  is 

B.  Bstaonable    Bate.  —  Muscatine   v.  error  to  exclude  evidence  of  such  cus- 

pokuk  Northern  Line  Packet  Co.,  45  toms.     Mangum  v.  Farrington,  i  Daly 

Iowa  185;  Kennedy  v.  Covington,  17  (N.  Y.)  236. 

^-  Mon.  (Ky.)  585 ;  x  Dillon  on  Mun.  In  Municipality  v.  Pease,  2  La.  Ann. 

^*^'P«(4th  ed.),  §  112.  538,  the  court  said  :  "The  government 

'Q  Parkersburg,  etc.,  Transp.  Co.  v,  of  the  municipality  has  determined  that 
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Though  the  amount  of  wharfage  may  be  regulated  by  the  legis- 
lature,^ such  regulation  of  rates  does  not  confer  upon  the  owners 
of  them  the  public  wharf  franchise. 

Extortionate  wharfage  charges  can  be  prevented  only  by  an  act 
of  legislature.^  It  has  been  held  that  if  a  wharfinger  gives  notice 
of  his  rates  to  a  customer  in  advance,  the  latter,  by  making  use  of 
his  wharf,  impliedly  contracts  to  pay  such  charges,  and  may  not 
afterward  disafHrm  his  contract  or  refuse  payment  upon  the 
ground  that  the  charges  are  unreasonable.'     And  where  one  is 

the  rates  of  wharfage  are  due,  as  such ;  Waite,  C.  J.,  said :  "There  is  no  attempt 

from  this  the  state  has  not  dissented,  to  compel   these  owners  to  grant  the 

The  responsibility  of  the  act  rests  with  public  an  interest  in  their  property,  but 

the  municipal  government.     The  con-  to  declare  their  obligations,  if  they  use 

sequence  of  the  interference  of  the  ju-  it  in  this  particular  manner.  It  matters 

dicial  power  in  the  details  of  its  finances  not  in  this  case  that  these  plaintiffs  in 

can  be  readily  foreseen.    .    .    .    If  this  error  had  built  their  warehouses  and 

wharfage  is  a  tax  on  commerce,  or  on  established  their  business  before   the 

imports  or  exports,  it  is  unconstitu-  regulations  complained  of  were  adopt- 

tionai  however  small  the  amount    If  ed.    What  they  did  was  from  the  begin- 

it  be  not  per  se  unconstitutional,  the  ning  subject  to  the  power  of  the  body 

unconstitutionality  depending,  accord-  politic  to  require  them  to  conform  to 

ing  to  the  argument,  on  the  unreason-  such  regulations  as  might  be  established 

ableness  of  the  amount,  the  action  of  by  the  proper  authorities  for  the  com- 

the  judiciary  is  brought  directly  in  con-  mon  good." 

flict  with  the  municipal  administrative  In  Murphy  v.  Montgomery,  ii  Ala. 
power  on  an  administrative  question,  586,  Ormond,  J.,  said :  "  It  is  further 
over  which,  it  must  be  conceded,  that  urged  that  the  city  council  has  no  right 
the  city  government  is  called  upon  to  to  collect  toll  at  this  wharf,  because 
exercise,  to  a  certain  extent,  discretion-  there  is  no  provision  in  its  charter  au* 
ary  power.''  thorizing  it  to  do  so.  We  infer  from 
In  A  Coal  Floatt;.  Jeffersonville,  112  the  deed  found  in  the  record  leasing 
Ind.  15,  the  court  said :  **  While  the  this  wharf  to  those  under  whom  the 
reasonableness  of  an  ordinance  is  a  defendant  claims,  that  the  title  to  the 
question  of  law  for  the  decision  of  the  wharf  is  in  the  city,  and  such  being  the 
court,  an  ordinance  cannot  be  held  to  fact,  it  has  the  same  right  as  any  other 
be  unreasonable  which  is  expressly  au-  proprietor  to  collect  wharfage  from 
thorized  by  the  legislature.  The  power  those  landing  goods  there.  This  right, 
of  a  court  to  delare  an  ordinance  un-  resulting  from  its  proprietary  interest, 
reasonable  and  therefore  void,  is  prac-  is  not  a  franchise,  but  a  right  of  prop- 
tically  restricted  to  cases  in  which  the  erty.  It  is  true  that  as  this  is  a  matter 
legislature  has  enacted  nothing  on  the  which  affects  the  public,  the  legislature 
subject-matter  of  the  ordinance,  and,  may  regulate  its  exercise,  by  declaring 
consequently,  to  cases  in  which  the  or-  what  tolls  or  wharfage  an  individual 
dinance  was  passed  under  the  supposed  shall  be  allowed  to  receive ;  but  this 
incidental  power  of  the  corporation  does  not  make  the  right  a  franchise, 
merely."  but  is  merely  a  restraint  upon  the  ex- 
Voluntary  Payment.  —  Where  the  ercise  of  one  of  the  rights  of  property." 
owners  of  boats  have  paid  wharfage  fees  See  also  Munn  v.  Illinois,  94  U.  S.  113. 
collected  without  any  authority,  under  2.  De  Bary  Baya  Merchants'  Line 
protest,  they  cannot  be  recovered  back  v,  Jacksonville,  etc.,  R.  Co.,  40  Fed. 
in  an  action  against  the  city.  Muscatine  Rep.  393. 

z\  Keokuk  Northern  Line  Packet  Co.,  S.   Southern     Steam     Ship    Co.    v, 

45  Iowa  185.     See  also,  on  this  point,  Sparks,  22    Tex.  657;    75   Am.    Dec. 

Northwestern  Union  Packet  Co.  v.  St.  793.     See  also  Jeffersonville  v.  Loois- 

Louis,  4  Dill.  (U.  S.)  10;  Murphy  v.  ville,  etc.,  Steam  Ferry  Co.,  27  Ind.  100; 

Montgomery,  11  Ala.  586;  AUnutt  v.  35   Ind.   19;   89   Am.  Dec.  495;    Win- 

Inglis,  13  East  527;  Baltimore  V.White,  penny  V.Philadelphia,  65  Pa.  St  135. 

2  Gill  (Md.)  444.  In  Woodruff  v.  Havemeyer,  106  N.  Y. 

1.  In  Munn  v.  Illinois,  94  U.  S.  113,  129,  referring  to  a  statute  which  made 
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authorized  by  law  to  establish,  improve,  and  regulate  a  wharf,  and 
to  coUect.from  boats  using  it  a  moderate  wharfage  to  defray  the 
expenses  incurred,  and  has  accordingly  expended  money  in  such 
improvement,  one  using  the  wharf  may  not  resist  payment  of 
wharfage  on  the  ground  that  it  had  not  been  well  built,  or  that  it 
needed  further  improvements.* 

7.  Sight  to  Distrain  for  Wharfiige. — The  owner  of  a  wharf  may 
distrain  for  wharfage  any  goods  or  chattels  on  board  a  ship  or 
vessel  which  has  used  his  wharf,  although  the  vessel  has  removed 
from  the  wharf.* 

X  Whabtdiges — 1.  Definition. — A  wharfinger  is  one  who  main- 
tains for  hire  a  wharf  for  receiving  goods.* 

it  lawful  for  the  owners  or   lessees  of  been  at  his  wharf.    The  ].   H.  Starin, 

wharves  to  charge  and  collect  a  cer-  icBIatchf.  (U.S.)  473-  See  also  Union 

tain  sum  per  ton  on  all  goods  remain-  Wharf  Co.  v.  Hemingway,  12  Conn, 

ing  on  the  same,  for  every  daj  after  293.    Though  in  London  it  has  been 

the  expiration    of   twentj-four    hours  held  that  a  wharfinger  cannot  claim 

from  the  time  such  goods  were  depos-  wharfage  for  freight  loaded  into  light- 

ited  thereon,  Andrews,  J.,  said :  "  But  ers    from   barges    tied    to    a     wharf, 

however  this   maj  be,  we  think  the  Stephen  v.  Castor,  3  Burr.  1408. 

statute  cannot  be  construed  to  prohibit  Wharfage  may  include  the  transpor- 

the  owner  of  a  private  wharf  from  en-  tation  of  goods  over  a  wharf,  as  well 

tering  into  a  contract  for  the  landing  as  the  privilege  of  landing  them  up- 

and  deposit  of    goods  upon  his  whaH"  on  it.    £x  /.  Cass  (  Cal.  1887  ),  13  Pac. 

upon  such  terms  as  may  be  agreed  upon  Rep.  169. 

beween  himself  and  the  owner  of  the  That  a  higher  rate  of  wharfage  may 

goods,  nor  can  it  be  construed  as  requir-  be  charged  when  freight  is  removed 

ing  him  to  store  goods  for  any  period  from  a  wharf  by  means  of  drays,  carts, 

of  time  without  compensation."    See  or  cars  than  if  removed  by  lighters  or 

also  Bain  v.  The  Minnie  L.  Gerow,  48  other  vessels,  in  order  to  compensate 

Fed.  Rep.  836.  the  proprietor  for  extra  wear  and  tear 

1.  In  Prescott  v.  Duquesne,  48  Pa.  of  his  wharf,  see  Soule  v.  San  Francisco 
St.  1x8,  the  court,  by  Woodward,  C.  ].,  Gas  Light  Co.,  54  Cal.  341. 
said :  '*This  is  not  the  way  to  try  the  There  is  no  doubt  that,  in  the  ab- 
question  whether  municipal  corpora-  sence  of  statute,  a  wharfinger  has  a 
tions  have  performed  public  duties.  A  right  to  make  such  contract  as  he  sees 
mandamus  would,  perhaps,  lie  to  com-  fit  with  his  customers  as  to  his  com- 
pel the  borough  to  provide  adequate  pensation.  In  Southern  Steamship 
facilities  of  wharfage,  or  an  injunction,  Co.  v.  Sparks,  22  Tex.  657;  75  Am. 
at  the  suit  of  some  agent  of  the  public,  Dec.  793,  Wheeler,  C.  J.,  said:  **  It  can- 
to restrain  them  from  collecting  fees  not  be  doubted  that  a  wharfinger,  no 
for  inadequate  performance.  In  either  less  than  a  common  carrier,  may  make 
of  these  modes,  the  question  would  be  what  contract  he  pleases  as  to  his 
tried  once  for  all   parties    interested,  compensation." 

But  each  individual  customer  cannot  2.  Brad  by  on  Distress  133;  Hale  de 

raise   the    question    as    a    defense  to  Port  Maris  77. 

charges  he  has  voluntarily    incurred.  In  JVew  Tork,  a  distress  for  wharfage 

If  he  does  not  like  the  facilities  fur-  may  be  made  at  a  place  different  from 

nished,he  need  not  use  them,  but  if  he  that  where  the  wharfage  accrued,  pro- 

Qses  them  he  must  pay  for  them,  so  vided  such  place  is  within  the  jurisdic- 

long  as  the  power  of  assessment  vested  tion   authorizing  the  process.    Nicoll 

in  the  borough  is  not  abused.'*  v.  Gardner,  13  Wend.  (N.  Y.)  288. 

The    delivery  of  freight,    however.  The  right  to  distrain  for  wharfage 

from  one  wharf  to  another,  is  such  a  was  not  taken  away  by  the  Act  of  1846, 

use  of   the    wharf    upon  which    the  abolishing  distress  for  rent,  nor  by  the 

freight  is  finally  deposited,  as  to  entitle  Act  of  i860,  '*  in  relation  to  the  rates  of 

the  proprietor  of  said  wharf  to  claim  wharfage,"  etc.    Mangum  v.  Farring- 

the  same   wharfage,  which  he  might  ton,  i  Daly  (N.  Y.)  236. 

bave claimed  had  the  original  delivery  8.  Rodgers  v.  Stophel, 33  Pa.  St  iii; 
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2.  Hature  of  Liability. — It  is  now  well  settled  that  the  liability 
of  a  wharfinger  for  goods  deposited  on  his  wharf  does  jiot  differ 
materially  from  that  of  a  warehouseman.  He  is  responsible 
only  for  losses  which  happen  through  his  neglect  to  exercise  reason- 
able and  ordinary  care  and  diligence.*  The  burden  of  proving 
negligence  on  the  part  of  the  wharfinger  is  upon  the  owner  of 
the  goods.^  The  old  doctrine  of  Lord  Mansfield,  which  sub- 
jected a  wharfinger  to  the  same  liability  as  a  common  carrier,  has 
been  discarded  in  both  the  United  States  and  in  England,^  But 
if  a  wharfinger  undertakes  to  convey  goods  from  his  wharf  to  a 
vessel  by  his  own  lighter,  he  assumes  thereby  the  responsibility 
of  a  common  carrier,  and  will  be  held  liable  as  such  in  case  of 
loss  or  injury  to  the  goods.* 

3.  When  Besponsibility  Begins. — The  responsibility  of  a  wharfinger 
begins  when  the  goods  are  delivered  at,  or  rather  on,  the  wharf,  and 
he  has  expressly  or  impliedly  received  them  into  his  care  and  cus- 
tody.*   A  delivery  of  goods  at  a  wharf  is  not  necessarily  a  deliv- 

72  Am.  Dec.  775;  The  Bark  Francesco,  In  Brown  v.  Denison,  2  Wend.  (N. 

9  Ben.  (U.  S.)  34;  Story  on  Bailments  Y.)  593,  Savage,  C.  J.,  said :  *•  The  main 

(9th  ed.),  §§  45i>  453<  question  in  the  case  is,  whether  the  de- 

1.  Schmidt  v.  Blood, 9  Wend.  (N.  Y.)  fendants  are  liable  in  this  action  for  the 

368;  34  Am.  Dec.  143;  Blin  v.  Mayo,  10  safe  transportation  of  the  flour  after  it 

Vt.  56;  33  Am,  Dec.  175;  Sidaways  v,  went  out  of  their  possession.     I  am  of 

Todd,  2  Stark.  400;  Story  on  Bailments  the  opinion  that  simply  as  depositaries 

(9th  ed.),  ^  452.  or  forwarders  they  are  not  liable,  hav- 

The  liability  of  a  wharfinger  is  not  ing    used   ordinary    diligence    in    for- 

distinguishable  from   that  of  a  ware-  warding  the  property  by  responsible 

houseman.    Both    are   bound   only  to  persons." 

take  common  and   reasonable  care  of  In    Ross  v.  Johnson,  5    Burr.   2825, 

the     commodity    intrusted     to    them.  Lord  Mansfield  said:  ^  It  is  impossible 

Foote  V,  Storrs,  2  Barb.  (N.  Y.)  326.  to  make  a  distinction  between  a  wharf- 

In  Cox  V.  O'Riley,  4  Ind.  368;  58  inger  and  a  common  carrier.  They  both 

Am.  Dec.  633,  the  court,  by  Perkins,  J.,  receive  the  goodsupon  a  contract.  Every 

said:  '*  Wharfingers  are  not,  like  com-  case  against  a  carrier  is  like  the  same 

mon  carriers,  answerable  for  all  goods  case  against  a  wharfinger." 

that  may  be  intrusted  to  them  in  their  4.  The  liability  of  a  wharfinger  who 

line  of  business,  except  such  as  may  be  undertakes  to  carry  goods  from  his  wharf 

lost  by  the  act  of  God  or  the  public  to  the  vessel  in   his  own   lighters  is 

enemy.    They  are  responsible  for  losses  similar  to  that  of  a  carrier.     Mavingr. 

only  which  happen  through  a  neglect  Todd,  i  Stark.  72. 

to    exercise   reasonable    and   ordinary  In  Buckman  v.  Levi,  3  Camp.  4x4, 

care  and  diligence.    They  are  in   the  Lord  Ellenborough  said :  "  Before  the 

same  category,  in  this  particular,  with  defendant  can  be  charged  in  the  present 

warehousemen."  instance,  he  must  be  put  into  a  situation 

8.  In  an  action  against  a  wharfinger  to  resort  to  the  wharfinger  for  his  in- 
for  the  loss  of  goods  intrusted  to  him,  demnity.  But  no  receipt  was  taken  for 
the  burden  is  on  the  plaintift'  to  prove  the  chairs ;  they  were  not  booked ;  and 
a  want  of  care,  and  it  is  not  sufficient  to  no  person  belonging  to  the  wharf  is 
show  a  loss  of  the  goods  merely.  Foote  fixed  with  a  privity  of  their  being  left 
V,  Storrs,  2  Barb.  (N.  Y.)  328;  Blin  v,  there.  The  plaintiff  was  bound  to  pro- 
Mayo,  10  Vt.  56;  33  Am.  Dec.  175.  cure  them  to  be  booked,  or  to  deliver 

8.  Piatt  V.  Hibbard,  7  Cow.  (N.  Y.)  themtothe  wharfinger  himself, or  some 

497;  Roberts  v.  Turner,  12  Johns.  (N.  person  who  can  be  proved  to  be  his 

Y.)  232;  7  Am.  Dec.  311;  Garside  v,  agentfor  the  purpose  of  receiving  them." 

Trent  Nav.  Co.,  4  T.  R.  581;    In  re  5.  Quiggin  v.  Duff,  i  M.  &  W.  174; 

Webb,  8  Taunt.  443;  Sidaways  v.  Todd,  Rodgers  v,  Stophel,  32  Pa.  St.  iii ;  72 

2  Stark.  400.  Am.  Dec.  775. 
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^ry  to  the  wharfinger.^  Such  a  delivery,  in  order  to  be  effectual^ 
V^^^  be  accompanied  by  notice  to  him,  or  his  agent,  before  he  can 
"^  presumed  to  have  assumed  charge  of  them.* 

^  Wlien  Sefponiibility  Ends. — The  responsibility  of  a  wharfinger 
^nds  when  he  ceases  to  have  control  of  the  goods  intrusted  to  him, 

*  ^  soon  as  that  of  the  vessel  begins.*     His  control  over  the  goods 


vel^s  when  he  has  delivered  them  to  the  proper  officers  of  the 
►/^^U.*     Actual  delivery  need  not  be  proved  where  by  usage  the 


//w  ^Cers  are  regarded  as  receiving  goods  when  assuming  control  of 
C^^ftm  on   the  wharf.*     Delivery  to  be  ' 
r\^ptaiTi  or   to    someone  having  authoi 
>Jelivery  to  one  of  the  crew  will  not  be  sufficient.*  Usages  in  the 


valid  must  be  made  to  the 
ptain  or   to    someone  having  authority  to  receive  the  goods.* 

elivery  to  one  of  the  crew  will  not  be  sufficient.*  Usages  in  the 
cintty  may  have  a  good  deal  to  do  with  determining  when  the 

^^•^sponsibility  begins  and  ends.* 

6.  Saty  to  DeUver  Ooods  to  Owtier. — Where  the  goods  are  de- 

>c^nanded  of  a  wharfinger  by  the  proper  owner,  with  ail  charges 

1.  In  Blin  xr.  Majro,  lo  Vt.  56;  33  Am.  usage,  the  goods  are  delivered  hy  the 

^ec.  175,  the  court,  by  Williams,  C.  J.,  wharfinger  to  the  mate  and  crew  of  the 

^^id:  **A  mere  delivery  of  goods  at  the  vessel   which  is  to  carry  them;   from 

^hsrf  is  not  necessarily  a  delivery  to  which  time  it  has  been  considered  that 

the  owners  as  ^wharfingers.    The  usages  their  responsibility  is  then  at  an  end.'* 

of  bttsine8««  in  the  vicinity,  are  of  im-  •.  In  Leigh  v.  Smith,  i  C.  &  P.  638; 

portance  to   sho'w  when  a  wharfinger  11  E.  C.  L.  506,  the  court  by  Best,  C.  J., 

acquires  and   wrhen  he  ceases  to  have  said:  "A    wharfinger   must  prove  by 

the  custody  of  g^oods  in  that  capacity,  distinct  evidence  that  he  delivered  to 

as  in  the  case  of  common  carriers."  the  mate  or  an  officer  of  the  ship." 

%.  Gihson  v.  Inglis,  4  Camp.  73.  7.  The  goods  may  not  be  delivered 

In  Packard   t/.  Getman,  6  Cow.  (N.  to  the  crew  at    random.     Cobban  v, 

Y.)  757;  16  Am.  Dec.  475,  the  court,  by  Downe,  ^  Esp.  41. 

Woodworth,  J.,  said :  ''Admitting  that,  8.  In  Blin  t;.   Mayo,   10   Vt.  56;  33 

according    to    the    usual    custom  and  Am.  Dec.  175,  the  court,  by  Williams, 

understanding  of  parties,  a  delivery  on  C.  J.,  said:  "By  the  usages  and  customs 

the  dock,  near  a  boat,  is  a  good  delivenr  of    business  is   not  understood   to  be 

so  as  to  charge  the  carrier,  it  must  al-  meant  such  customs  as,  from  their  long 

ways  be  accompanied  with  express  no-  continuance,  have  become  part  of  the 

tice;  otherwise,  he  is  not  answerable."  common  law,   but  such   customs  and 

%.  Merritt  t;.  Old  Colony,  etc.,  R.  Co.,  usages  as  are  generally  regarded  and 

II  Allen  (Mass.)   80;    Gass    v.    New  adopted  by  the  persons  doing  business 

York,  etc.,  R.  Co.,  99  Mass.  220;  96  in  the  vicinity,  and  with  reference  to 

Am.  Dec.  742.  which  contracts  are  made.    The  evi- 

In  Cobban   v,   Downe,   5    Esp.  41 ,  dence  of  the  customs  and  usages  of  the 

Lord  EUenborough  said :  **Undoubted -  merchants,  in  the  vicinity  of  the  defend- 

Ijy  where  the  responsibility  of  the  ship  ant's  wharf,  was  properly  received,  to 

Ixegins,  that  of  the    wharfinger   ends;  show  that  goods  landed  on  the  wharf 

and  a  deliveir  to  the  ship  creates  a  lia-  .    .    .    were  not  considered  as  in  their 

bility  there;  but  the  delivery  must  be  custody  and  that  they  did  not  receive 

to  an  officer  or  person  accredited  on  and  take  care  of  them  as  wharfingers." 

hoard  the  ship ;  it  cannot  be  delivered  A  usage  of  trade  may  be  proved  to 

to  the  crew  at  random ;  but  the  mate  is  aid,  in  case  of  doubt,  in  construing  a 

atich  a  recognised  officer  on  board  the  contract,  or  in  determining  upon  the 

ship,  that  delivery  to  him  is  a  good  manner  of  discharging  some  duty  or 

deAWery."  performing  some  act;    but  to  g^ive  it 

4.  Cobban  v.  Downe,  5  Esp.  41.  controlling  effect,  it  must  be  shown  to 

5.  In  Cobban  v,  Downe,  5  Esp.  41,  be  a  long  continued,  uniform,  and  gen- 
Lord  EUenborough  said:  "The  defend-  erally  known  usage.  It  must  also  be  a 
silt  hai  proved   that,   by   established  usage  relating  to  matters  of  fact,  and 
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paid  or  tendered,  they  must  be  delivered,*  although  he  may  with- 
hold the  goods  when  notified  that  they  bear  spurious  trade-marks, 
and  that  the  sale  of  them  will  be  enjoined.  But  a  wharfinger  who 
has  illegally  detained  goods,  which  the  owner  has  afterward  agreed 
to  accept  and  send  for,  is  not  liable  for  their  destruction  by  fire 
without  his  fault,  after  the  owner  has  had  a  reasonable  time  in 
which  to  recover  them.* 

6.  Estoppel  to  Deny  Bailor's  Titte. — It  has  been  held  that  a  whar* 
finger  is  not  estopped  to  denying  his  bailor's  title.'  But  where 
he  once  acknowledges  the  title  of  the  person  for  whom  he  holds, 
he  cannot  afterward  dispute  it.  * 

7.  Whaiflnger's  Lien — a.  On  Goods — (i)  Extent  of  Lien.^K 
wharfinger  has  a  lien  on  goods  intrusted  to  his  keeping  to  the 
amount  of  his  wharfage  charges  ;^  but  no  lien  attaches  until  the 
goods  are  actually  landed  at  the  wharf.*  The  lien  extends  to  a 
general  balance  of  accounts.^     But  the  wharfinger  has  no  lien  for 

not  to  modes  of  thinking  as  to  law.  cess  against  the  owner  of  goods,  if  it 
Cox  V.  O* Riley,  4  Ind.  368;  58  Am.  attaches  prior  to  the  teste  of  such  pro- 
Dec.  633.  cess.    Rex  v.  Humphrey,  i  McCiel.  & 

1.  Hunt  V.  Maniere,  34  Beav.  157.  Y.  173.     Here  the  Crown  obtained  exe- 

2.  Carnes     z\    Nichols,     10     Gray  cution  against  one  Emerson.    The  only 
(Mass.)  369.  goods  Emerson  had  were  in  theposses- 

S.  In  Thorne  v.  Tilbury,  3   H.  &  N.  sion  of  one  Humphrey,  a  wharfinger, 

534,  Brammell,  B.,  said :  *'  The  case  is  who  had   a  lien  on  the  goods  for  his 

analogous  to  one  where  a  tenant  says  charges.    The  lien  was  prior  in  time  to 

to  his  landlord  *you  had  a  title  at  the  the  date  of  the  execution.    The  court, 

time  when  you  let  me  into  possession,  in  this  case,  said  :  **  It  is  plain  he  has  a 

but  have  not  now.'  "  double  security :  the  personal  security 

In  Biddle  v.  Bond,  34  L.  J.  Q^  B.  137,  against  the  bankrupt  and  the  moresub- 

the  court  said:  '*  We  think  that  the  true  stantial  security  of  actual  possession  of 

ground  upon  which  a  bailee  may  set  up  the  g^ods.     Shall  it  be  said  then  that 

the  jus  tertii  is  that  indicated  in  Shel-  the  Crown,  by  virtue  of  any  privilege, 

bury  V.  Scotsford,  viz.,  that  the  estoppel  shall  be  enabled  to  take  from  this  man 

ceases  when  the  bailment  upon  which  his  better  security,  namely,  the  goods.'" 

it  is  founded  is  determined  by  what  is  The  lien  holds  although  the  Statute 

equivalent  to  a  title  paramount."  of  Limitations  has  run  against  the  de- 

4.  Holl  V,  Griffin,  3  M.  &  S.  732.  mand.   Thus,  in  Spears  v.  Hartly.3  Esp. 
In  Gosling  v.  Birnie,  7  Bing.  339;  20  81,  Lord  Eldonsaid:  **Iam  of  theopin- 

E.  C.  L.  153.  the  court  said :  ^\  think  ion  that  though  the  Statute  of  Limita- 
the  plaintiff  is  entitled  to  recover ;  and  tions  has  run  against  a  demand,  if  the 
if  we  were  to  hold  otherwise,  we  should  creditor  obtains  possession  of  goods  on 
throw  doubt  on  the  principle  by  which  which  he  has  a  lien  for  a  general  hal* 
a  large  portion  of  the  trade  of  London  ance,  he  may  hold  them  for  that  demand 
is  regulated;  namelj',  that  if  a  wharf-  by  virtue  of  the  lien." 
inger  acknowledges  the  title  of  the  •.  Syeds  v.  Hay,  4  T.  R.  260. 
person  for  whom  he  holds,  he  cannot  In  Stephen  v.  Castor,  3  Burr.  1408, 
afterward  dispute  it,  and  it  is  not  Lord  Mansfield  said :  "  We  are  all  of 
material  whether  the  acknowledgment  us  clear  that  the  plaintiffs  are  not  en- 
be  oral  or  written."  titled  to  recover  the  wharfage  or  cran- 

5.  Spears  v,  Hartlj',  3  Esp.  81 ;  Hoi-  age  duty  for  such  part  of  the  goods  as 
derness  v.  Collinson,  7  B.  &  C.  212 ;  14  were  not  unloaded  upon  their  wharf." 
E.  C.  L.  30;  Steinman  V.  Wilkins,  7  W.  7.2  Kent's  Com.  (12th  ed.)  642; 
&  S.  (Pa.)  466;  42  Am.  Dec.  254;  Scott  Spears  v,  Hartly,  3  Esp.  81;  Holdcr- 
V,  Jester,  13  Ark.  437;  Story  on  Bail-  ness  v,  Collinson,  7  B.  &  C.  212;  14  E. 
ments  (8th  ed.),  ^  453.  C.  L.  30. 

This  lien  will  prevail  over  legal  pro-        In  Naylor  v.  Mangles,  i  Esp.  109, 
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warehouse  rents  or  for  labor  in  landing  and  weighing  goods  in  the 
absence  of  an  expressed  or  implied  agreement  to  that  effect, 
though  a  continued  and  undisputed  usage  is  evidence  of  such  an 
agreement.* 

(2)  Advances  for  Freight. — A  wharfinger  has  a  lien  for  advances 
made  for  freight.* 

an  owner    of    twenty- five    hogsheads  the  wharfage  charges  due  on  all  the 

of  sugar  stored  with  a  wharfinger,  sold  oil  was  paid.    The  court  said:  "The 

them,  but  the  wharfinger  refused  to  de-  lien  would  be  on  all  the  oil,  and  they 

liver  them  until  his  account  against  the  would  have  a  right  to  detain  all ;  or,  as 

seller  for  wharfage  and   advances  on  to  each  portion  of  it,  they  could  claim 

other  goods  had  been  settled.      Lord  the  lien  fro  raiOy  but  they  could  not 

Kenyon  said:   "A  lien  from  usage  was  let  all  the  rest  go  free,  and  then  claim 

matter  of  evidence.    The  usage  in  the  the  lien,  as  to  this  last  lot,  for  the  charge 

present  case  has  been  proved  so  often,  on  all  the  rest.*' 

it  should  be  considered  as  a  settled  point  1.  In   Holderness  v.  Collinson,  7  B. 

that  wharfingers  had  the  lien  contended  &  C.  213,  Bailey,  J.,  said  :  **  There  may 

for.'*  be  an  usaee  in  one  place  varying  from 

Lenckhart  v.  Cooper,  3  Bing.   (N.  that  which  prevails  in  another.  Where 

Cas.)  99;  33  E.  C.  L.  55,  turns  upon  the  usage   is  general,  and   prevails  to 

the  invalidity  of  a  custom   to  extend  such  an  extent  that  a  party  contracting 

the  lien  of  a  wharfinger  to  all  claims  with  a  wharfinger  must  be  supposed 

he  may  have  against  the  bailor  other  conusant  of  it,  then  he  will  be  bound 

than  for  mere   wharfage.    Dresser  v,  by  terms  of  that  usage.    But  then  it 

Bosanquet,  4  B.  &  S.  460,  involves  the  should  be  generally  known  to  prevail 

question  of  the  construction  and  effect  at  that  place.     If   there  be  any  ques- 

of  certain  statutes    claimed  to  give  a  tion   as  to   the  usage,  the  wharfinger 

Hen.  should    protect   himself    by  imposing 

In  Richardson  v,  Goss,  3  B.  &  P.  119,  special  terms,  and  he  should  give  no- 

R.  shipped   goods   to  W.'s  order.  Be-  tice   to  his  employer  of  the  extent  to 

fore  the  arrival  of  the  goods  W.  coun-  which  he  claims  a  lien.     If  he  neglects 

termanded  the   order.      Subsequently  to  do  so,  he  cannot  insist  upon  a  right 

the  goods  arrived  and  were  cared  for  of  general  lien  for  anything  beyond  the 

by  W.'s  wharfinger.    R.  demanded  the  mere  wharfage.'*     In  this  case  the  court 

goods  upon  payment  of  the   wharfage  sustained  the  claim  of  general  lien  for 

charge,  but  the  wharfinger  refused  to  wharfage,  but  refused  to  allow  the  lien 

give  them  up  unless  R.  paid  a  general  for  warehouse  rent  and  labor  in  landing 

account  which  existed  between  him  and  and  weighing,  as  the  custom  to  allow  a 

W.  The  court,  in  this  case,  said :  *^  Here  Hen   for  these   matters   was  not  suffi- 

the  wharfinger  had  no  right  todetain  the  ciently  proved.     As  to  such  charges, 

goods  against  R.,  who  was  no  creditor  the  lien  is  specific,  apph'ing  only  to  the 

in  respect  of  anything  but  what  had  particular  goods  on  which  the  services 

been  laid  out  upon  them,  though  if  W.  were  rendered. 

had  demanded   the  goods,  the  wharf*  8.  In  Sage  i^.Gittner,  11  Barb.  (N.Y.) 

inger  would  have  had  a  right  founded  120,  the  court,  by  Shankland,  J.,  ^id  : 

on  custom   to  retain  for   his  general  "  By  the    custom    of    warehousemen, 

balance.**  known  and  established,  they  have  a  right 

In  Grant  v,  Humphrey,  3  F.  &  F.  163,  to  receive  goods  from  the  carrier,  if  in 
a  lien  was  held  not  to  exist  under  apparently  good  order,  and  advance  to 
the  following  circumstances:  Certain  the  latter  his  reasonable  charges  for  car- 
oil,  while  under  the  care  of  a  wharf-  riage  of  them,  and  to  hold  them  sub- 
inger,  took  fire,  part  being  entirely  ject  to  the  lien  of  the  carrier  for  the 
consumed  and  the  remainder  only  amount  thus  advanced.** 
partially  so.  But  the  identity  of  all  but  But  no  lien  exists  under  the  follow- 
a  small  part  was  lost  in  the  fire.  The  Ing  circumstances :  A  imported  certain 
unidentified  oil  had  been  delivered  iron  which  upon  its  arrival  was  landed 
without  payment  of  wharfage  charge  at  B*s  wharf.  On  the  day  after  its 
upon  the  same.  When  the  owner  of  arrival  it  was  sold  to  C.  The  greater 
the  identified  oil  demanded  it,  the  part  of  it  was  delivered  to  C  when  A 
wharfinger  refused  to  give  it  up  unless  became  bankrupt.     It  was  understood 
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(3)  Termination  of  Bailor's  Liability, — If  the  owner  of  goods 
deposited  at  a  wharf  sells  them,  and  gives  notice  to  the  wharfinger 
of  such  sale,  on  tendering  the  wharfage  then  due,  he  is  discharged 
from  liability  for  future  wharfage.^  Such  notice  may  be  given 
either  verbally  or  by  a  delivery  order.* 

b.  On  Vessel  — (i)  Far  Wharfage  Charges.  — Qovitx^tt&  for 
wharfage  are  recognized  both  in  England  and  the  United  States 
as  maritime  contracts,*  and  as  such  are  cognizable  in  admiralty  *  By 
virtue  of  such  contracts,  a  maritime  lien  arises  in  favor  of  the  propri- 
etors of  a  wharf  against  the  vessel  using  it  for  the  payment  of  rea- 
sonable wharfage  charges,^  and  no  distinction  is  made  in  this  respect 

between     A    and     B     that    wharfage  court,  by  Clifford,  J., said:  ^'Viewed  in 

charges  should  not  be  payable  until  the  light  of  these  considerations,  it  is 

some  future  date.    B  refused  to  deliver  clear  that  a  contract  for  the  use  of  a 

to  C  the  remainder  of  the  iron,  unless  wharf    by  the  master  or  owner  of  a 

he  paid  A*s  wharfage  charges,  which  ship  or  vessel,  is  a  maritime  contract 

C  refused  to  do.    The  court  observed:  and,  as  such,  that  it  is  cognizable  in 

**  There  was,  therefore,  in  this  case,  no  admiralty." 

original  right  of  lien  in  respect  of  these  4.  Ex  f,   Easton,  95   U.  S.  68;  and 

charges,  and  I  am   not  aware  of  any  cases  cited  in  preceding  note, 

case  where  it  has  been  decided  that  a  5.  In  Ex  p,  Easton,  95  U.  S.  68,  a 

subsequent  default  in  payment  can  give  question  arose  whether  a  maritime  lien 

such  a  right  where  it  did  not  originally  existed  for  wharfage  charges.     In  the 

exist."     Crawshav  v,  Homfray,  4  B.  &  course  of  the  decision  the  court  said : 

Aid.  50;  6  E.  C.  L.  385.  **  Wharf  accommodation  is  a  necessity 

1.  In  Wooster  v.  Blossom,  5  Jones  of  navigation,  and  such  accommoda- 
(N.  Car.)  244;  73  Am.  Dec.  549,  the  tions  are  indispensable  for  ships  and 
court,  by  Pearson,  J.,  said:  '*  If  the  owner  vessels  and  water  craft  of  every  name 
sells  and  a  delivery  order  is  handed  to  and  description,  whether  employed  in 
the  wharfinger,  with  a  tender  of  the  carrying  freight  or  passengers,  or  en- 
wharfage,  there  is  no  further  claim  on  gaged  in  the  fisheries.  Erections  of  the 
the  vendor,  and  the  personal  lien  at-  kind  are  constructed  to  enable  ships, ves- 
taches  to  the  vendor,  on  the  ground  sels  and  all  sorts  of  water  craft  to  lie  in 
that  the  wharfinger  is  no  longer  liable  port  in  safety,  and  to  facilitate  their  op- 
to  the  vendor  for  the  safe-keeping  of  eration  in  loading  and  unloading  cargo, 
the  article,  and,  of  course,  has  no  fur-  and  in  receiving  and  landing  passengers, 
ther  claim  on  him,  but  the  wharfinger's  Piers  or  wharves  are  a  necessary  inct- 
liability,  and  his  corresponding  claim  dent  to  every  well-regulated  port,  with- 
passes  over  to  the  vendee."  out  which   commerce  and   navigation 

In  Barry  i\  Longmore,  12  A.  &  E.  would  be  subjected  to  great  inconven- 

639;  40  E.  C.  L.   144,  the  court  said:  ience,  and  be  exposed  to  vexatious  de- 

'*The  defendant  could  not  claim  more ;  linr  and  constant  peril.    Conveniences 

for,  ^although  no    delivery  order  had  of  the  kind  are  wanted  both  at  the  port 

been  served,  yet,  as  the  rate  had  been  of  departure  and  at  the  place  of  desti- 

notified  to  the  defendant,  he  had  notice  nation,  and  the  expenses  paid  at  both 

of  the  change  of  property,  and  could  are  everywhere  regarded  as  properly 

not  allege  any  further  lien."  chargeable  as  expenses  of  the  voyage. 

2.  Wooster  v.  Blossom,  5  Jones  (N.  .  .  .  Such  erections  are  indispensa- 
Car.)  244 ;  72  Am.  Dec.  549.  bly  necessary  for  the  safety  and  con- 

S.  The  Canal  Boat  Kate  Tremaine,  5  venience  of  commerce  and  navigation, 
Ben.  (U.  S.)  60;  Johnson  v,  McDon-  andthose  who  take  berth  alongside  them 
ough,  Gilp.  (U.S.)  loi;  The  Maggie  to  secure  those  objects  derive  great  ben- 
Hammond,  9  Wall.  (U.  S.)  435;  De  efit  from  their  use.  All  experience 
Lovio  V.  Boit,  2  Gall.  (U.  S.)  39S;  supports  the  proposition,  and  shows  to 
The  Robert  ].  Mercer,  i  Sprague  a  demonstration,  that  the  contract  of 
(U.  S.)  284;  Gardiner  v.  Ship  New  the  wharfinger  appertains  to  the  pur- 
Jersey,  I  Pet.  Adm.  223.  suit    of    commerce    and     navigation. 

In  Exp,  Easton,  95  U.  S.  68,  the  .    .     .     Standard  authorities,  as  well  as 

100 


WlMiii««.                                   WHARVES.  Wharittfir*!  Um. 

between  a  foreign  and  domestic  vessel.^  But  the  contract  must 
be  made  by  some  person  having  authority  to  pledge  the  vessel 
to  the  performance  of  it,  before  a  lien  can  be  created.^ 

(2)  Priority. — ^A  maritime  lien  for  dockage  has  been  given 
priority  over  a  bottomry  lien  ;^  but  a  mortgage  placed  on  a  vessel 

reason,  principle,  and  the  necessities  of  but  dependent  on  towing,  docs  not  pre- 

commerce,  support  the  theory  that  the  vent  a  lien  from  attachtii^.  Ex  p,  Eabton, 

contract  for   wharfage   is   a  maritime  95  U.  S.  6$.    'A  J ien  i^lso  attaches  for 

contract,  which,  in  the  case  supposed,  th^  wharfage  ^i,.*a :  floacing  boathouse, 

gives  to  the  proprietor  of  the  wharf  a  altho)ijp;a  never  used  in  the  transporta- 

maritime   lien   on  the  ship  or    vessel  tioia. oT  pa*ssengers  or  freight.     Wood- 

for   his   security.    .     .    .     Viewed    in  ruff  v.   One   Covered   Scow,   30   Fed. 

the  light  of  tliese  considerations,  it  is  Rep.  369. 

clear  that  a  contract  for  the  use  of  But  a  libel  for  a  balance  of  an  account 
a  wharf,  by  the  master  or  owner  of  a  between  a  wharfinger  and  a  steamboat, 
ship  or  vessel,  is  a  maritime  con-  most  of  the  items  of  which  were  not 
tract,  and,  as  such,  that  it  is  cognizable  maritime,  was  held  not  to  be  maintain- 
in  the  admiralty ;  that  such  a  contract,  able.  The  Saginaw,  33  Fed.  Rep.  176. 
being  one  made  exclusively  for  the  Where  a  marshal,  however,  levied 
benefit  of  the  ship  or  vessel,  a  man*  on,  but  did  not  keep  actual  possession 
time  lien  in  the  case  supposed  arises  in  of,  a  vessel  which  had  been  removed 
favor  of  the  proprietor  of  the  wharf  from  a  wharf  without  the  knowledge  of 
against  the  vessel  for  payment  of  rea-  the  wharfinger,  and  which  was  idter- 
sonabie  and  customary  charges  in  that  ward  returned  to  the  same  wharf,  it 
behalf  for  the  use  of  the  wharf,  and  was  held  that  the  lien  of  the  wharfinger 
that  the  same  may  be  enforced  by  a  was  revived,  and  that  he  was  to  be  paid 
proceeding  in  rem  against  the  vessel,  his  previous  wharfage  out  of  the  pro- 
or  by  a  suit  in  personam  against  the  ceeds  of  a  sale  under  the  execution 
owner."  made  after  her  return.      Johnson   xk 

But  when  a  vessel  is  under  arrest  on  Schooner  M'Donough,Gilp.  (U.S.)ioi. 

legal  process,  and  in  the  custody  of  the  A  floating  structure  moored  along- 

law,  a  wharfinger  cannot  enforce   his  side  a  wharf,  so  that  carts  containing 

lien  by  a  detention  of  the  vessel ;  he  refuse  to  be  dumped  into  boats  can  be 

must  apply  to  the  court  for  its  allow-  driven  over  it  from  the  wharf,  is  not  a 

ance,  and  it  will  be  ordered  to  be  paid  vessel  within  the  meaning  of  the  mari- 

in  concurrence  with  other  liens  stand-  time  law,  and  no  lien  for  wharfage  at- 

ing  in  the  same  rank  of  privilege.    The  taches  to  it  under  that  law.     Ruddiman 

Phebe,  Ware  (U.  S.)  354.  v.  A  Scow  Platform,  38  Fed.  Rep.  158. 

In  an  action   by  a  lessee  of  public  A  steamboat  owned   by  a  city  and 

wharves  for  the  wharfage  of  a  boat,  employed  in  the  transportation  of  the 

constructed  simply  as  a  depository  for  harbor  police,  is  exempt  from  liabili^ 

ojsters  brought  to  the  city  for  sale,  to  seizure  to  enforce  a  claim  in  admi- 

being  mostly  boarded  up  at  the  sides,  ralty  for  wharfaee.    The  Police  Boat 

and  square  at   both  ends,  with  one  end  Seneca,  8  Ben.  (U.  S.)  509. 

made  fast  to  the  bulkhead,  midway  be-  1.  In  respect  to  awarding  a  maritime 

tween  two  piers  which  formed  a  slip,  and  lien  upon   a  vessel   for  wharfage,  no 

connected  with  the  bulkhead  by  gang  distinction   should  be   made  between 

planks,  over  which  oysters  received  at  foreign    and    domestic    vessels.     The 

the  other  end  were  generally  discharged  Canal  Boat  Kate  Tremaine,  5  Ben.  (U. 

directly  upon  the  wharf  or  street,  the  S.)  60.    See  also  Banta  v,  McNeil,  5 

court  held  that,  under  the  act  of  the  Ben.  (U.  S.)  74. 

legislature  and  the  ordinances  of  the  8.  The  Mary  K.  Campbell,  31  Fed. 

corporation  of  New  Tork^  the  boat  was  Rep.  840. 

liable  for  full  wharfage,  it  being  con-  8.  In  Ex  p,  Lewis,  2   Gall.  (U.  S.) 

ceded  that  the  bulkhead  was  a  **wharf,"  483,  the  court,  by  Story,  ].,  said  :  '4f 

sod  the  boat   a  *' vessel."    Decker  v.  the  dockage  be  a  lien,  is  it  a  privileged 

Jaques,  i  E.  D.  Smith  (N.  Y.)  80.  lien,  having  priority  over  a  bottomry 

The  fact  that  a  vessel  is  a  mere  barge,  interest?     It    being    indispensable  for 

not  fitted  with  any  means  of  propulsion,  the  preservation  of  the  vessel,  it  seems 
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prior  to  its  arrival  at  the  wharf  under  an  attachment,  may  take 
precedence  of  the  wharfinger's  lien.* 

(3)  Enforcement, — A  wharfinger  may  enforce  his  lien  either  by 

a  proceeding  in  rem  against  the  vessel,  or  by  a  suit  in  personam 

against  the  owner.* 

/;  /*•   .••  ^^     c.  Lien  Under  Statute. — All  questions  affecting  liens  under 

•*•*':  ^r*; /-.statutes  can  be  determined  only  by  referring  in  each  case  to  the 

*  '••Skt^tiites]?qff*.tl)e  state  under  which  the  question  arises.* 

&*.  WAM^ig^r^iy  Iiiterejit  an  InBnrable  One. — A  wharfinger  has  an 
insurable  interest  .4^;aU:g^o^s  intrusted  to  his  care,  and  such  in- 
terest will  be  included 'ihiifWlicy  covering  "goods  in  trust."*    In 

to  me  that  it  must  necessarily  be  so  fixing  the  rates  of  wharfage,  a  vessel 

considered."  which  makes  fast  to  two  distinct  land- 

1.  The  Marjr   K.  Campbell,  31  Fed.  ing  places  must  pay  accordingly.     If 

Rep.  840.  she  leaves  a  wharf  without  paying  the 

3.  Ex  p.  Easton,  95  U.  S.  68.  wharfage  due,  she  becomes  liable,  un- 

An  action  to  recover  wharfaee  is  not  der  the  said  statute,  to  pay  double  the 

an  action  for  the   recovery  of  real  or  rates  established  by  the  statute.    The 

personal  property ;  and  persons  claim-  added  amount  is  not  a  penalty,  but  is  a 

ing  to  own  the  wharf  are  not  neces-  wharfage  rate ;  and  the  statute  gives  a 

sary  parties  to  an  action  for  wharfage,  lien  on  the  vessel   for  the  entire  sum. 

Kelsey  v,  Murray,  18  Abb.  Pr.  (N.  Y.  The  Virginia  Rulon,    13    Blatchf.  (U. 

Supreme  Ct.)  294;  28  How.  Pr.  243.  S.)  519. 

A   wharfinger  cannot    maintain   an  Indiana  Rev.  Stat.,  ^  3106,  provides 

action    in   his  own   name   to   recover  that  a  city  may  have  a  lien  against  a 

money  due  for  dockage  and  wharfage,  boat,  vessel,  or  water  craft  for  landing, 

although   by   statute   the  dockage  and  wharfage,  or  dockage,  where  the  claim 

wharfage  is  directed  to  be  paid  to  him,  has  been  contracted  on  behalf  of  the 

and  he  is  required  to  collect  the  tame,  boat,  vessel,  or  water  craft  by  the  own- 

Buckbee    v.    Brown,    21     Wend.    (N.  er,   master,  clerk,  or  consignee;  it  is 

Y.)  no.  not  necessary  that  an  ordinance  regu- 

Distress,  and  not  an  action,  is  the  lating  the  rates  of  wharfage  shall  de- 
proper  remedy  for  the  collection  of  clare  the  claim  therefor  to  be  a  lien  on 
wharfage  under  the  Ne-w  Tork  Laws  the  vessel  "contracting  the  same,"  as 
i860,  ch.  254,  ^  7.  Warren  v,  McDiar-  such  lien  attaches  by  operation  of  law. 
mid,  34  How.  Pr.  (N.  Y.  Supreme  A  Coal-Float  v,  Jeffersonville,  112 
Ct.)  304.  Ind.  15. 

A  wharfinger  in  Charleston  may  re-  For  the  statutes  of  various  states  up- 

cover    wharfage    from   the    owner  of  on  this  subject,  see  Stimson's  American 

goods  shipped  by  a  factor  to  his  cus-  Statute  Law,  ^  4643. 

tomer  in  the  country,  if  it  is  not  paid  4.  See    Warehouseman,    vol.    28, 

by  the  factor,  although  it  is  shown  to  p.  636 ;  Ex  p.  Bateman,  8  De  G.  M.  & 

be  the    custom    in  that  city   for  the  G.  263. 

factors  to  pay  the  wharfage   in   such  In  Waters  t;.  Monarch  F.,  etc.,  Assur. 

cases.    Fitzsimons  v.  Milner,  2  Rich.  Co.,  5   El.  &    Bl.    870;    85   £.   C.  L. 

(S.  Car.)  370.  868,  Lord  Campbell,  C.  J.,  said:  "The 

Where  a  city  ordinance  fixed  wharf-  first  question  is  whether,  upon  the  con- 

age  rates,  it  was  held  that  it  was  not  struction  of  the  contract,  these  goods 

necessary,  in  order  to  enforce  a  lien  for  were  intended  to   be  covered  by  the 

delinquent    wharfage,    that   the  ordi-  policy.     I  think  in   either  policy  the 

nance  should  provide  for  such  enforce-  description  is  such  as  to  include  them, 

ment,  as  the  provisions  of  the  general  What  is  meant  in  those  policies  by  the 

statute    might   be  invoked.    A   Coal-  words  *goods  in  trust?'     I   think  that 

Float  V,  Jeffersonville,  112  Ind.  15.  means  goods  with  which  the  assured 

S.  The  Lotta wanna,  21  Wall.  (U.  S.)  were  intrusted ;  not  goods  held  in  trust 

^58;  The    Steamer    St.  Lawrence,    x  in  the  strict    technical    sense    •    .    . 

Black  (U.  S.)  529.  but  goods  with   which  they  were  in- 

Under  New  Tork  Laws  1875,  p.  482,  trusted  in   the  ordinary  sense  of  the 

102 


OiialttiA.  WHEN.  IMaitton. 

case  of  loss  he  can  recover  the  full  amount  of  the  insurance ;  but 
is  liable  to  pay  over  to  the  owner  all  in  excess  of  his  charges.^  He 
may,  at  his  own  expense  and  without  notice  to  the  owner,  keep  a 
floating  policy  for  the  benefit  of  all  who  may  become  his  cus- 
tomers.* 

WHEH. — The  ordinary  meaning  of  the  adverb  "  when  '*  is  at 
that  time.* 

word.    They   were  8o  intrusted    with  ing  words  of  the  mayor's  message  to 

the  goods  deposited  on  their  wharves,  the  special  session : '  I  am  not  adverse  to 

I    cannot    doubt  the  policy  was    in-  submitting  for  your  consideration  any 

tended  to  protect  such  goods;  and  it  measure,  if  satisfied  that  the  public  in- 

would  be  very  inconvenient  if  wharf-  terests  demand  it  shall  be  heard.'    Be- 

ingers  could  not  protect  such  goods  by  cause  the  mayor,  being  required  by  the 

a  floating  policy."  charter  to  specially  state  to  the  munic- 

1.  In  Waters  v.  Monarch  F.,  etc.,  ipal  assembly  the  objects  for  which 
Assur.  Co.,  5  El.  &  Bl.  870;  85  £.  they  have  been  convened,  could  not 
C.  L.  868,  Lord  Campbell,  C.  J.,  said:  *  reserve  the  right  to  submit  other 
'*The  last  point  that  arises  is,  to  what  measures  if  the  public  interest  de- 
extent  does  the  policy  protect  those  manded  a  hearing  for  them.'  Such  a 
goods.  The  defendants  say  that  it  was  reservation  is  unknown  to  the  charter, 
only  the  plaintiffs'  personal  interest,  and,  besides,  does  not  *  specially  state  ' 
But  the  policies  are  in  terms  contracts  the  objects  for  which  the  assembly  have 
to  make  good  'all  such  damage  and  been  convened.  A  special  statement 
loss  as  may  happen  by  fire  to  the  prop-  is  a  very  different  sort  of  thing  from  a 
erty  hereinbefore  mentioned.'  That  is  a  right  reserved  to  make  a  special  state- 
valid  contract ;  and,  as  the  property  is  ment  at  some  subsequent  period." 
wholly  destroyed,  the  value  of  the  ''When^lntheBenfeof  **If."— In  State 
whole  must  be  made  good,  not  merely  v.  Haberle,  72  Iowa  140,  the  court  held 
the  particular  interest  of  the  plaintiffs.''  it  to  be  no  error  in  an  instruction  that 

2.  In  Waters  v.  Monarch  F.,  etc.,  "  when  "  was  used  in  the  sense  of  **  if." 
Assur.  Co.,  5  El.  &  Bl.  870 ;  85  E.  C.  L.  The  court  said :  "  The  court  further 
868,  the  court  said :  **And  I  think  that  instructed  the  jury  as  follows  :  *•  When 
a  person  intrusted  with  goods  can  io-  it  is  successfully  proven  that  thegener- 
sure  them  without  orders  from  the  al  reputation  of  a  witness  for  general 
owner,  and  even  without  informing  moral  character  is  bad,  the  witness  is 
him  that  there  was  such  a  policy."  impeached,  and  the  jury  will  be  war- 

8.  Webster's  Diet.  This  definition  ranted  in  disregarding  the  testimony  of 
was  adopted  in  St.  Louis  v,  Withams,  such  witness,  as  unworthy  of  belief. 
90  Mo.  646,  where  it  was  held  that,  in  The  defendants  have  been  witnesses  in 
the  construction  of  a  city  ordinance,  their  own  behalf,  and  are  subject  to  be 
words  are  to  be  taken  in  their  ordinary  impeached,  the  same  as  any  other  wit- 
sense;  hence,  the  word  "  when  "  can-  ness.'  This  instruction  is  claimed  to  be 
not  be  converted  into  **  while  "  where  erroneous,  because  it  assumes  that  the 
the  effect  would  be  to  turn  special  ses-  defendants  were  impeached.  We  do 
sions  into  general  ones,  as  in  the  phrase  not  think  it  is  vulnerable  to  this  objec* 
^  when  assembled."  The  court  said :  tion.  The  use  of  the  expression,  *  when 
"  The  case  hinges  on  the  proper  inter-  it  is  successfully  proven,'  etc.,  is  equiva- 
pretation  of  uie  words  *  when  assem-  lent  to  saying,  *  If  it  be  successfully 
bled.*    Words  are  to  be  taken  in  their  proven,'  etc." 

ordinary  sense.    The  ordinary  mean-        Agreament   to    Dlteharge    DefendAiit 

ing  of  the  adverb  'when'  is  'at  the  time  "  When  "  a  Oertaln  Bum  Shall  Be  Paid. — 

that'  f  Webst  Diet.)  The  meaning  for  In  such  an  agreement  "when"  was  held 

which  the  city  contends  would  convert  to  be  equivalent  to  "at  a  time  after." 

•when'    into    'while,'    the    effect    of  Kirtz  v.   Peck,   113  N.  Y.  222.    The 

which  would  be  to  turn  special  sessions  court  said  :  '*There  is  no  language  in 

into  general  ones  in  open  repugnance  the  contract  providing  for  any  specific 

to  charter  provisions.    If  this  conclu-  time  for  the  delivery  of  the  release  and 

sion  is  correct,  then  such  conclusion  is  discharge,  but  it  may  be  required  at  any 

not  in  the  least  affected  by  the  conclud-  time  after  payment.    Its  language  is, 
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WHEHSTBK.— The  word '' whenever/'  though  often  used  as 
equivalent  to  **  as  soon  as/*  is  sometimes  used  where  the  time  in- 
tended by  it  is,  and  will  be,  until  its  arrival,  or  for  some  uncertain 
period  at  least,  indeterminate.^ 

WHISKY.— See  note  2. 


*  when  *  the  money  is  paid,  the  said  Jane  rule  (nearly  uniyersally  applied)  is  to 

A.  Bush  and  her  husband  shall  release  regard  the   attainment  of   the  age  as 

and  discharge  the  party  of  the  first  part  part  of  the  description  of  the  bcne- 

from    all   claims,   dues,  and  demands  ficiary,  and    to    construe  the  gift  as 

which  they  or  either  of  them  may  have  contingent,   *'  upon    the  ground    that 

against  him.     Morris  v.  Sliter,  i  Den.  no  one  could    claim  who  could  not 

(N.  Y.)  59.    The  word  *  when  *  is  used  predicate  of  himself  that  he  was  of  the 

in  the  sense  ascribed  to  it  by  lexicogra-  age  required."    Per  Wigram,  V.  C,  in 

phers,  as  *  at  a  time  after/  and  as  thus  Bull   v.  Pritchard,  16   L.  }.  Ch.  186;  5 

used   the  case  of  Morris   v,  Sliter,  i  Hare  567.  Seealsoijarm.  on  Wills (6th 

Den.  (N.  Y.)  59,  is  precisely  in  point."  ed.)  8*17,  818,  854,  860.    But  even  this 

In  a  WiU. — **  When  "   in  a  testamen-  construction  may  yield   to  a  context 

tary  gift  usually  has  the  sense  of  '*if "  Muskett  v,  Eaton,  45  L.  J.  Ch.  22;  i  Ch. 

and  implies  a  condition.    Guyther  v.  Div.  435;  i  ]arm.  on  Wilb  (6thed.)8i9, 

Taylor,  3  Med.  £q.  323 ;  Jolly  v.  Han-  855-860. 

cock,  22  L.  J.  Ezch.  38;    7Exch.  820;  The  word  **when/'  like  the  words 

Hanson  v.  (jraham,  6  Ves.  Jr.  239.  **  at "  and  '*  if,"  applied  to  a  bequest  of 

Butcircumstances,even  though  slight  personalty,  makes  the  gift  contingent; 

in  the    context,  may  be  sufficient  to  but  the  addition  of  the  words  "  equally 

show  that  a  condition  was  not  intended,  to  be  divided,"  in  a  case  where  there 

and  in  such  cases  the  gift  will  be  held  are    several    legatees,  shows  that  the 

vested.    Fisher  v.  Johnson,  38  N.  J.  Eq.  words  "  when, "  etc.,  were  only  used  to 

47;  Mennig  v.  Batdorff,  5  ra.  St.  503;  designate  the  time  when  the  enjoyment 

Letchworth's  Appeal,  30  Pa.  St.  175.  of  the  legacy  was  to  commence,  and 

**  When "  usually  creates  a  condition  would   not    prevent    it  from   vesting, 

precedent.    Jolly  v.  Hancock,  22  L.  J.  Sims  v.  Smith,  6  Jones  Eq.(N.Car.)34L7. 

Exch.  38;  7  Exch.  820.  1.  Robinson  t^  Greene,  14  R.  I.  188. 

Where  there  is  a  testamentary  gift  The  word  ''whenever"  and  its  syno- 
to  A,  *Mf,"  or  '*  when,"  or  **  provided,"  nyms,  referring  to  the  time  when  prop- 
or  "  in  case,"  or  ''so  soon  as"  (phrases  erty  is  to  be  enjoyed,  are  among  the 
which  are  synonvmous,  Shrimpton  v.  most  ordinary  words  used  in  creating 
Shrimpton,  31  6eav.  425),  a  certain  a  vested  remainder,  and  cannot  be  re- 
event  happens  — e.  g.^  attaining  a  stated  lied  on  as  a  test  of  a  contingent  one. 
age —  such  a  gift,  standing  una£Fected  Manderson  v,  Lukens,  23  Pa.  St.  31. 
by  the  context,  confers  only  a  contin-  2.  The  selling  of  a  compound  in 
gent  interest,  and  requires  the  happen-  which  whisky  is  the  predominant  in- 
ing  of  the  event  to  give  it  validity.  But  gredient  is  selling  whisky.  Thus,  in 
with  the  aid  of  a  context  such  words  Galloway  v.  State,  23  Tex.  A  pp.  398^ 
may,  without  difficulty,  not  defer  the  where  an  indictment  charged  the 
vestingof  the  subject-matter  of  the  g^ft,  offense  as  selling  "whisky,"  and  the 
butmerelyrefertothefuturityof  itspos-  evidence  showed  that  the  article  sold 
session,  i  Jarm.  on  Wills  (6th  ed.)  805,  was  ''whisky  cocktail,"  it  was  held 
809,816,842, 854-960;  Boraston'sCase^  that  there  was  no  variation  between 
Rep.  19  a;  Phipps  v.  Ackers,  3  C.  &  Y,  the  allegation  and  proof.  The  court 
703;  nom.  Phipps  v.  Williams, 5  Sim.  44;  said :  "It  is  in  proof  that  what  is  called 
Scotney  v,  Lomer,  54  L.  J.  Ch.  558;  C5  'whisky  cocktail,*  is  only  a  mode  of 
L.  J.  Ch.  443;  29  Ch.  Div.  535;  31  Ch.  preparing  whisky  as  a  beverage. 
Div.  380 ;  In  re  Wrey,  54  L.  J.  Ch.  1098 ;  Whisky  is  the  predominant  ingredient. 
30  Ch.  Div.  507.  It  has  also  been  said  In  selling  the  compound,  the  accused 
that  '*  'when '  cannot  be  considered  as  undoubtedly  sold  whisky,  which  was  a 
so  strongly  indicating  contingency  as  component  part  of  the  article  sold,  and 
'  provid^,*  and  *  if.'  "  Watson  Eq.  12 17.  the  main  ingredient  designed  and  de- 

Where  the  gift  is  to  a  class "  who,"  sired    in    the    sale    and   purchase.    If 

or  "  as,"  shall  attain  a  certain  age.  the  whisky  be  present  as  the  predominant 
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WHZBTLniO. — See  note  i. 

WHTTB.— See  note  2. 

WHTTS  PEBSOH — (See  also  Mulatto,  vol.  15.  p.  946 ;  Negro, 

vol.  16,  p.  484). — These  words,  as  ordinarily  used  in  the  United 
States  and  in  their  well  settled  and  popular  meaning,  include  only 
persons  of  the  Caucasian  race,  so  the  words  used  in  the  naturali- 
zation laws  of  the  United  States  do  not  include  individuals  of 
the  Mongolian  race ;'  nor  persons  of  half  white  and  half  Indian 

element  in  the  mixture,  it  is  immaterial  two  preceding  questions  tlie  witness  had 
that  bitters  and  tonics  be  used  to  quali-  been  particularly  caUed  upon  to  state 
f?  or  render  it  more  palatable  as  a  whether  during  the  summer  of  1886,  at 
beverage.  (Wall  v.  State  (Ala.  1886)  any  time  while  he  knew  the  horse, there 
8  Crim.  L.  Mag.  202).  Mr.  Wharton  had  been  any  defect  about  his  breath- 
says:  *If  pretexts  such  as  these  are  sua-  ing,  or  if  he  had  noticed  any  inclina- 
tained,  the  worst  vendors  of  the  worst  tion  or  appearance  of  his  being  what  is 
liquors  would  be  the  best  protected  by  called  a  *  whistler.'  These  questions  the 
law.'  (3  Whart.  Crim.  L.  (8th  ed.,)  witness  had  answered  in  the  negative. 
k  1507*)  ^^  have  found  no  error  They  covered  fully  the  only  point  in 
in  the  conviction  in  this  case,  and  the  issue  on  this  subject  between  the  par- 
judgment  is  affirmed."  See  also  In*  ties.  In  this  state  of  the  witness's  testi- 
ToxiCATiNG  LiqjLJORS,  vol.  XI,  p.  583.  mouy,  interrogatory  8  and  its  answer 
1.  In  Moore  v.  Haviland,  6i  Vt.  58,  were  wholly  immaterial.  They  added 
the  court  said :  ''  The  plaintiff  was  al-  nothing  to  the  force  of  the  witness's 
lowed  to  show  by  expert  witnesses  what  testimony,  properly  drawn  out,  in  the 
whistling  in  horses  is,  and  how  it  af -  case.  It'  would  have  been  wiser,  per- 
fects them,  but  was  precluded  from  haps,  to  have  excluded  the  interroga- 
showing  by  this  class  of  witnesses  that  tory  and  its  answer ;  yet  it  is  quite 
whistline  in  horses  was  an  unsound-  manifest  that,  following  the  witness's 
ness,  and  that  it  was  so  universally  con-  testimony,  properly  drawn  out  on  the 
sidered  among  horsemen.  The  court  vital  question  in  the  case,  it  added  noth- 
instructed  the  jury  in  a  manner  not  ex-  ing  to  the  force  of  that  testimony,  and 
oepted  to  in  regard  to  what  facts  would  was  directed  to  a  phase  of  the  case 
amount  to  a  legal  unsoundness  in  a  which  might  have  been,  but  was  not,  in 
horse,  and  submitted  to  the  jury  to  de-  issue,  and  so  it  was  wholly  irrelevant  and 
termine  whether  thev  found  such  facts  immaterial,  and  could  have  wrought  the 
established.  We  think  there  was  no  plaintiff  no  injury."  See  also  H  or  ass, 
error  in  the  action  of  the  county  court  vol.  9.  p.  766. 

on  this  subject.  The  proposition  of  the  2.  WlUte  Paper  Balloii. — Ballots  upon 

plaintiff  would  substitute  the  expert  paper  tinged    with    blue,   which    ha# 

witnesses  in  the  place  of  the  court  and  ruled  lines,  not  placed  there  as  marks 

jury  to  determine  what  constitutes  an  to  distinguish   the  ballots,   are    upon 

unsoundness.    This  is  never  allowable,  white  paper  within  the  meaning  of  a 

Witnesses,  expert  or  non- expert,  are  statute  providing  "  that  no  ballot  shall 

never  legally  allowed   to  assume  the  be  received,    or    counted,   unless  the 

province  of  both  the  court  and  jury,  same  is  written  or  printed  upon  white 

Interrogatory  8,  in  the  deposition  of  paper,  without  any  marks  or   figures 

Albert  Way,  was : '  State  whether  there  thereon,   intended  to   distinguish    one 

was  any  unsoundness  of  any  kind  about  ballot  from   another."     People  v.  Kil- 

the  horse,'  and  the  answer:  *  He  was  duff,  15  111.  493. 

perfectly   sound,   with   the    exception  3.  /m  re  Ah  Yup,  5Sawy.  (U.  S.)  1^5. 

that  he  was  inclined  to  be  flat-footed.'  In  this  case  Sawyer,  J.,  reviewing  the 

This  question  and  answer,  if  they  stand  history  of  the  legislation,  said :  **  Neither 

alone,  were  a  clear  invasion  of  the  prin-  in  popular  language,  in  literature,  nor 

ciple  which  we  have  just  laid  down,  in  scientific  nomenclature,  do  we  ordi- 

that  a  witness,  expert  or  non-expert,  is  narily,  if  ever,  find   the  words  *  white 

never  allowed  to  assume  the  office  of  person '  used  in  a  sense  so  comprehen- 

both  the  court  and  jury  in  determining  sive  as  to  include  an  individual  of  the 

the  vital  question  in  issue.     But  by  the  Mongolian    race.     Yet,  in  all,  color, 
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blood ;  who  are  therefore  not  entitled  to  be  admitted  to  citizen- 
ship.* 

The  distinction  between  white  persons  and  persons  not  white 
does  not  depend  upon  the  predomination  of  white  blood  over 

negro  blood.  The  classes  are  to  be  understood  as  embracing 
those  persons  commonly  understood  to  belong  to  the  white  or 
colored   population  respectively.*     So  the  words  "  white  "  and 

notwithstanding  its  indefiniteness  as  a  The  court  said:  "There  is  a  general 
word  of  description,  is  made  an  impor-  rule  of  construction  of  statutes  that  if 
tant  factor  in  the  basis  adopted  for  the  a  portion  of  a  number  of  classes  are  in- 
distinction  and  classification  of  races,  eluded  by  name  such  a  rule  of  con- 
I  am  not  aware  that  the  term  '  white  struction  for  this  section  would  admit 
person/  as  used  in  the  statutes  as  they  to  citizenship  the  aliens  of  all  other 
have  stood  from  1802  till  the  late  revi-  races,  an  effect  that  Congress  unques- 
sion,  was  ever  supposed  to  include  a  tionablj  never  intended.  Some  courts 
Mongolian.  While  I  find  nothing  in  had  admitted  Chinese  to  citizenship, 
the  history  of  the  country,  in  common  and  this  section  was  evidently  made  to 
or  scientinc  usage,  or  in  legislative  pro-  prevent  such  naturalization  and  to  re- 
ceedings,  to  indicate  that  Congress  in-  move  all  doubt.  We  are  of  opinion 
tended  to  include  in  the  term  *  white  that  the  laws  authorize  the  naturaliza- 
person  *  any  other  than  an  individual  tion  of  aliens  of  the  Caucasian  or  white 
of  the  Caucasian  race,  I  do  find  much  races  and  of  the  African  races  only, 
in  the  proceedings  of  Congress  to  show  and  all  other  races,  among  which  are 
that  it  was  universally  understood  in  the  Hawaiians,  are  excluded.*' 
that  body,  in  its  recent  legislation,  that  LiabUlty  of  United  Btatea  for  Prop- 
it  excluded  Mongolians.  At  the  time  arty  of  Friendly  Indians  Destroyed  by  a 
of  the  amendment,  in  1870,  extending  "  Wliite  Person.''  —  U.  S.  Rev.  Stat,,  ^ 
the  naturalization  laws  to  the  African  2154,  making  the  Untied  States  liable, 
race,  Mr.  Sumner  made  repeated  and  under  certain  circumstances,  for  the 
strenuous  efforts  to  strike  the  word  property  of  friendly  Indians,  which  is 
'  white '  from  the  naturalization  laws,  taken,  injured  or  destroyed  by  a  **  white 
or  to  accomplish  the  same  object  by  person,"  does  not  apply  where  the  of- 
other  language.  It  was  opposed  on  the  fender  is  a  negro.  U.  S.  v.  Pretty  man, 
sole  ground  that  the  effect  would  be  to  zoo  U.  S.  235. 

authorize  the  admission  of  Chinese  to  1.  In  re  Camille,  6  Fed.  Rep.  256. 

citizenship.    Every  Senator,  who  spoke  2.  Duval  v,  Johnson,  39  Ark.  182. 

upon  the  subject,  assumed   that  they  In    People  v.  Dean,  14  Mich.  406, 

were  then  excluded  by  the  term  *  white  Campbell,  J.,  said  :  **  As  the  decisions 

person,' and  that  the  amendment  would  now  stand,  so  far  as  I  have  been  able 

admit  them,  and  the  amendment  was  to  follow  them  out,  there  is  not  a  court 

advocated  on  the  one  hand,  and  op-  in  the  United  States  which  holds  that 

posed  on  the  other,  upon  that  single  a  'colored  person,'  in  th'e  popular  ac- 

idea."  ceptation,  although  lighter  than  a  mu- 

Hawalians.— U.  S.  Rev.  Stat.  1878,  latto,   can    be    called  "white'  without 

^  2169,  allowing  only   persons  of  the  doing  violence  to  language.     In  this 

white    and   African   races   to  become  state,  both  before  and  since  the  const!- 

citizens,    is    not    modified    by   22    U.  tution   now   under  consideration,   the 

S.  Stat,  at  L.,  p.  61,  §  14,  which  pro-  population    of    African    descent     has 

vides  that "  hereafter  no  state  court,  or  always  been  divided  into  black,  mulatto, 

court  of  the  United  States  shall  admit  and   *other    persons    of  color,'    under 

Chinese  to  citizenship,  and  all  laws  in  statutes  designed  to  protect  them  from 

conflict  with  this  act  are  hereby  re-  illegal  bondage;  and   every   one   must 

pealed,"  as  the  purpose  of  the  latter  act  admit   that    statutes  which   protected 

was  to  remove  all  doubt  as  to  the  eli-  none  of  a  lighter  shade  than  mulatto 

gibility  of  Chinese  to  citizenship,  and  would   have     been    of    comparatively 

therefore  a   native  of   the    Hawaiian  small  service  in  that  direction.  (See  Rev. 

Islands  may  not  be  naturalized,  as  he  Stat.  1838,  p.  624;  2  Comp.  L.,  ^  5735; 

belongs   to  neither  of  the  races  men-  L.  1859,  p.  526.)     The  term, 'persons  of 

tioned.  In  re  Kanaka  Nian,  6  Utah  259.  color,**  was  used  in  a  very  broad  sense, 
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''  colored/'  as  used  in  statutes  providing  for  the  maintenance  of 
schools,  are  held  to  be  used  in  their  ordinary  acceptation.^ 

WHOSYSB. — See  note  2. 

WHOLESALE— (See  also  INTOXICATING  LIQUORS,  vol.  ii,  pp. 

and  in  conformity  with  popular  usage,  precision  is  desired,    they  are  some- 

or  it  was  senseless  altogether.*'  times  called  *  light  colored,  'or  *  dark 

The  division  line  is  generally  recog-  colored, '  as  the  case  may  be.    If  we 

nized  to  be  that  of  one-quarter  blood,  look  at  the  evils  the  law  was  intended 

as  in  KiV^/Mf'a,  see  Dean  v.  Com.,  4  to  remedy,  we  shall  arrive  at  the  same 

Gratt.    (Va.)    541;    and  in  Kentucky ^  result.    One  of  the  evils  undoubtedly 

Gentry  f.  Mc Minis,  3  Dana  (Ky.)  382.  was  the  repugnance    felt  by  many  of 

In  Louisiana^  if  the  proportion  of  the  white  youths  and  their  parents  to 

African    blood    did    not    exceed  one-  mingling,  socially  and  on  equal  terms, 

eighth  the  person  was  deemed  white ;  with  those   who  had  any  perceptible 

as  was  the  rule  in  the  colonial  code  noir  admixture  of  African  blood.  This  feel- 

of  France,    2  Kent's  Com.  72.  ing  or  prejudice,  if  it  be  one,  had  been 

1.  Van  Camp  v.  Board  of  Education,  fostered  by  long  years  of  hostile  legis- 

9  Ohio  St  407.     In  this  case  Peck,  T.,  lation  and  social  exclusion.  The  gener- 

said :  '*  In  determining  what  is  to  be  al  assembly,  legislating  for  the  people 

understood  by  the  terms  *  white '  and  as  they  were,  rather  than  as,  perhaps, 

'colored,*  as  used  in  this  act,  we  may  they  ought  to  have  been,  while  provid- 

look  to  the  state  of  things  existing  at  ing  for  the  education  and  consequent 

the  time,  the  evils  complained  of,  and  ultimate  elevation  of  a  long  degraded 

the  remedies  sought  to  be  applied.  For  class,  yielded  for  the  time  to  a  deep- 

nearly   two    generations,    blacks    and  seated  prejudice,  which  could  not  be 

mulattoes  had  been  a  proscribed  and  eradicated  suddenly,  if  at  ail.     Such  an 

degraded    race    in    Okio.    They  were  arrangement,    in   the  present  state  of 

debarred    from   the  elective  franchise  public    feeling,    is  far  better  for  both 

and  prohibited  from  immigration  and  parties — for  the  colored  youth  as  well 

settlement  within  our  borders,  except  as  those  entirely    white.     If   those   a 

nnder  severe  restrictions.    They  were  shade  more  white  than  black  were  to 

also  excluded  from  our  common  schools  be  forced  upon  the  white  youth  against 

and  all  means  of  public  instruction —  their  consent,  the  whole  policy  of  the 

incapacitated  from  serving  upon  juries,  law  would  be  defeated.    The  prejudice 

and  denied  the  privilege  of  testifying  and  antagonism  of  the  whites  would  be 

in  cases  where  a  white  person  was  a  aroused,    bickerings    and  contentions 

party.     It  would  be  strange.  Indeed,  if  become  the  order  of  the  day,  and  the 

such  a  state  of  things  had  not  increased,  moral  and  mental  improvement  of  both 

in  the  present  generation,  the  natural  classes  retarded.    It  would  seem,  then, 

repugnance    of    the    white    race    to  from   this   examination  of  the  law  of 

communion  and  fellowship  with  them.  1853,    and    the    circumstances    under 

Whether  consistent  with  true  phikm-  which  it  was  passed,  that    the  words 

thropy  or  not,  it  is  nevertheless  true,  *  white'  and  *  colored,'  as  used  in  that 

that  in  many  portions,  if  not  through-  act,  were  both  used  in  their  ordinary 

out  the  state,  there  was  and  still  is  an  and  common  acceptation,  and  that  any 

almost  invincible  repugnance  to  such  other  construction  would  do  violence 

communion     and     fellowship.    ...  to  the  legislative  intent,  and  perpetuate 

Our  standard  philologist,  Webster,  de-  the  very  evils  that  act  was  intended  to 

fines* colored  people'  to  be* black  peo-  remedy."     See  also  Schools,  vol.  21, 

pie,    Africans    or    their    descendants,  p.  766. 

mixed  or  unmixed.'  Such  is  also  the  2.  In  Palmer  v.  Wakefield,  102 
common  understanding  of  the  term.  A  Mass.  214,  it  was  held  that  the  pro- 
person  who  has  any  perceptible  ad-  vision  of  a  statute  subjecting  to  a  pen- 
mixture  of  African  blood,  is  generally  alty  "*  whoever "  brings  a  pauper  into 
called  a  colored  person.  In  affixing  the  any  town  in  the  state  where  he  is  not 
epithet '  colored,'  we  do  not  ordinarily  lawfully  settled,  knowing  him  to  be 
stop  to  estimate  the  precise  shade,  poor  and  indigent,  etc.,  applies  to  pub- 
whether  light  or  dark,  though,  where  lie  officers  as  well  as  to  private  persons. 
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669-670;  Retail,  vol.  21,  p.  296). — ^A  term  frequently  used  in 
statutes  regulating  the  sale  of  intoxicating  liquors.^ 

1.  Oommitiloii  Mereliaat. — Under  the  Diet,  vol.  3,  p.  473),  defines  retail*  to 

seventy-ninth  section  of  the  Internal  sell  bj  small  parcels,  and  not  in  gross/ 

Revenue  Act  of  1864,  as  amended  by  Retailer  of  merchandise  as  'one  who 

the  act  of  July  13th,  1866  (14   Stat,  at  deals  in  merchandise  in  smaller  quan- 

L.)>   persons   who  sell  goods  in  their  titles  than  he  buys — generally  with  a 

own  name  at  their  own  store,  on  com-  view  to  profit/    These  definitions  are 

mission,    and  have  possession  of  the  not  clear  nor  full,  and  do  not  add  much 

goods  as  soon  as  the  sales  are  made,  and  to  a  distinct  conception  of  the  things 

who  deliver  and  send  them  off  to  their  attempted  to  be  defined.     We  take  it, 

customers — such  sales  being  to  an  ex-  what  is  meant  by  retailing  is  selling  by 

tent    exceeding  twenty- five    thousand  small    quantities,    to    suit    customers, 

dollars  per  annum — are  to  be  taxed  as  articles   which   are    bought  in   larger 

*'  wholesale  dealers,''  not  less  than  per-  amounts  generally.   Now  one  who  sells 

sons  who  sell  to  that  amount  on  their  in  this  way,  or  whose  business  is  so  to 

own    account.      Slack   v.  Tucker,   33  sell,  is  a  retail  dealer;  one  who  sells  by 

Wall.  (U.  S.)  331.  the  nature  of  his  business  in  gross,  and 

Intozloatiiig  Liquors. — By  Wisconsin  not  by  the  small  quantity  or  parcel  to 

Session   Laws  (1850)  ch.  139,  ^5,  all  consumers,is  a  wholesale  dealer.  While 

notes    or    accounts    or    evidences    of  these  definitions  may  not  include  all  the 

debt  given  for  retail  liquor  bills  are  elements  in  detail  of  either  character  of 

absolutely   void.     The  term   **  whole-  dealer,  they  go  far  enough  for  the  deci- 

sale "    implies   the    selling    in    or  by  sion  of  this  case.    It  is  not  averred  that 

unbroken    parcels,  as    by  the    barrel,  the  defendant  is  a  wholesale  dealer,  or 

pipe,  or  cask,  etc.,  while  the  term  **  re-  that  he  sells  or  did  sell  to  this  party  by 

tail "  implies  the  cutting  up  or  dividing  the  wholesale,  to  be  by  him  retailed,  or 

such  pieces,  or  parcels,  or  casks,  into  as  a  retail  dealer,  nor  in  fact  is  there 

smaller  quantities,  and  selling  to  cus-  any  fact  averred  from  which  the  party's 

tomers  in  such  manner.    The  purchase  character  as  wholesale  dealer  can  be 

of  liquors  from  time  to  time,  in  six  or  made  out  except  that  he  *sold  by  the 

ten  gallon  kegs  of  different  kinds,  can-  quart  and  in  larger  quantities,  not  drunk 

not,  in  any  proper  use  of  language,  be  or  intended  to  be  drunk  on  the  prem- 

called   "selling  hy  wholesale,"  if  the  ises.'    It  may  have  been  a  gallon  sold 

casks  are  taken    from  a  large    bulk,  in  a  jug  on  the  order  of  a  customer.   It 

Gorsuth  V,  Butterfield,  3  Wis.  237.  would  be  an  abuse  of  language  to  lu>ld 

WluAaaala  Ltqnor  Dealer. — A  manu-  this  would  constitute  a  wholesale  deal- 

facturer  of  liquor,  selling  in  unbroken  er  in  liquors,  intended  to  be  provided 

packages  at  his  place  of  business  to  for  by  the  statute." 

dealers,  is  not  a  **  wholesale  liquor  deal-  The  board  of  aldermen  of  P.  granted 

er,"  liable  to  taxation  as  other  mer-  a  license  to  H.  to  sell  liquor  at   retail 

chants.     Taylor  v.   Vincent,   13    Lea  only,  and  H.  gave  bond  to  comply  with 

(Tenn.)  382 ;  47  Am.  Rep.  338;  Pearce  the  conditions  of  the  license.    Before  it 

V.  Com.,  6  Ky.  113.  was  granted,  the  board  had  passed  a 

The  mere  fact  that  a  liquor  dealer  resolution  that  a  sale  of  liquor  in  quan- 
aold  by  the  quart,  and  in  larger  quan-  titles  over  three  gallons  should  be  a 
titles,  not  drunk  or  intended  to  be  drunk  sale  at  wholesale;  but  this  resolution 
on  the  premises,  is  not  enough  to  con-  was  not  stated  in  the  license,  or  recit- 
stitute  him  a  "  wholesale  dealer."  State  ed  or  referred  to  in  the  bond,  or  stated 
V.  Lowenhaught,  11  Lea  (Tenn.)  14.  or  referred  to  in  the  grant  of  license,  as 
Here  the  court  said :  *'  We  have  no  recorded.  In  an  action  on  H.'s  bond 
definition  in  terms  in  any  of  our  stat-  for  a  breach  thereof,  in  selling  ten  gal- 
utes  of  a  wholesale  dealer  in  liquor,  Ions  of  liquor,  drawn  from  a  cask  con- 
nor  of  a  retail  dealer.  It  is  clear  taining  a  much  larger  quantity,  it  was 
that  the  occupation  and  business  of  a  held  that  the  sale,  being  in  the  ordina- 
wholesale  dealer  by  46th  section  of  Act  ry  sense  a  sale  at  retail,  was  not  affect- 
of  18B3,  is  a  privilege  and  is  forbid-  ed  by  the  resolution  of  the  board,  and 
den  to  be  followed  without  a  license;  was  no  breach  of  the  condition  of  the 
but  does  this  presentment  charge  the  bond.  Tripp  v,  Hennessy,  lo  R.  I. 
party  guilty  of  doing  this?  We  cannot  131.  In  this  case  the  court,  by  Bray- 
so  understand  it«     Mr.  Bouvier  (Law  ton,  C.  J.,  said:  "It  is  not  seriously 
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contended   that  a    sale  in  thU  quan-  Is  equWalent  to  total  loss;  and  total 
tity  is,  according  to  the  common  and  loss,  as  applicable  to  a  building  (for 
popular  import   of    the  term,   a    sale  this  statute  relates  only  to  real  prop- 
at  wholesale.     In    that  common  and  ertj),  means,  not  that  the  materials  of 
popular  sense  the  words  wholesale  and  which  it  is  composed  were  all  utterlj 
retail  must  be  taken  to  have  been  used  destroyed  or  obliterated,  but  that  the 
in  the  statute.    The  sale  here  involves  building,  though  some  part  of  it  may 
the  idea  of  breaking  up  and  dividing,  remain  standing,  has   lost  its  identity 
and  parceling  out  the  goods  which  are  and  specified  character  as  a  building, 
held  by  the  seller  in  larger  parcels  or  and   instead    thereof    has    become    a 
packages  in  which  he  has  purchased,  broken  mass,  or  so  far  in  that  condi- 
and  excludes  the  idea  of  selling  a  thing  tion   that  it  cannot   be  properly  any 
whole  and  unbroken.     It  Is  not  insisted  longer  designated  a  building.     When 
that,  within  the  meaning  of  the  act  as  It  that  has  occurred,  then  there  is  a  total 
stands,  the  sale  made  by  the  defendant,  destruction  or  loss.    May,  Ins.,  §  431a. 
Hennessy,  is  one  at  wholesale.    It  has  Or,  as  it  is  said  in  one  of  the  authori- 
been  decided  that  such  a  sale  is  not  one  ties  which  treats  of  this  question,  a 
at  wholesale,  but  is  such  as  a  retailer  total  loss  does  not  mean  an  absolute 
may  and  does  make.    State  v.  Wilson,  extinction.  The  question  is  not  whether 
3  Wis.  337.    But  it  is  claimed  that  it  is  all  the  parts  and  material  composing 
such  by  irirtue  of  a  resolution  of  the  the   building  are  absolutely  or  physic- 
board  of  aldermen.    Before  granting  ally  destroyed,  but  whether,  after  the 
any  licenses  under  chapter  757,  which  fire,  the  thing  insured  still  exists  as  a 
requires  the  licensees  to  state  whether  building,     i  Wood,  Ins.,  ^  107." 
the  licensee  should  sell  br  wholesale  or  The  words  **wholIy   destroyed,'*  as 
at  retail,  the  board  of  aldermen,  in  or-  used   in  the  statute,  are  equivalent  to 
der  to  define  the  meaning  of  those  terms  **total  loss,"  and  mean  that  the  build- 
and  to  settle  the  line  of  distinction  be*  ing,  though  some  part  of  it  may  remain 
tween  them,  resolved,  that  a  sale  at  re-  standing,  has  lost  its  identity  and  spe- 
tail  should  be  a  sale  in  quantities  not  cific  character  as  a  building,  and  has 
exceeding  three  gallons;  asaleinquan-  become  a  disintegrated  mass  that  can- 
titles  greater  than  three  gallons,  a  sale  not  be  properly  designated  as  a  build - 
at   wholesale.     This    resolution     was,  ing,  and  the  court  properly  instructed 
however,  not  stated  in  the  license  which  the  jury  that,  in  order  to  aid  the  de- 
was  required  to  be  given  the  person  11-  fendant,  the  standing  wall  must  be  be- 
censed,  and   was  also  requited  to  t>e  lieved  to  be  of  material   value  **a8  a 
posted  up  in  the  place  licensed.    The  building  or  a  part  of  a  building,"  and 
license  was  simply  to  sell  at  retail;  also  properly  refused  to  instruct  that, 
neither  was  the  resolution  recited  or  re-  if  such* wall  were  of  any  material  value, 
ferred  to  in  the  bond,  nor  was  it  stated  it  would  avail  the  defendant.  Barnard  v. 
or  referred  to  in  the  grant  of  the  license  National  F.  Ins.  Co.,  38  Mo.  App.  107. 
as  recorded.    The  grant  did  not  limit  The  words  *'wholly  destroyed,*'  as 
or  define  the  term  *  at  retail.' '*  used  in   the  statute,  have  a  technical 
1.  Fire  fnmrfl nee. — In  Oshkosh  Pack-  meaning,  different  from  their  ordinary 
ing,  etc,  Co.  v.  Mercantile  Ins.  Co.,  31  meaning    in    common    usage,    which 
¥td.  Rep.  204,  the  court,  by  Dyer,  J.,  would  apply  the  words  to  any  material 
said :  **  In   Ais  state,    Wisconsin ^    we  change  of  form  or  substance.      But, 
have  a  statute  which    provides    that  under  the  statute,  a  building  is  wholly 
*  whenever    any  policy    of    insurance  destroyed,  only  when  no  part  of  it  re- 
shall  be    written    to  insure  any   real  mains  intact  or  substantially  uninjured, 
property,  and    the    property    insured  so  that  it  can  be  utilized  in  effectually 
shailbewholly  destroyed  without  crim-  restoring  the  structure  to  its  entirety. 
in^f  ikult  on  the  part  of  the  insured  or  The  trial  court  erred  in  submitting  to 
lA  aasigns,  the  amount  of  the  insur*  the  jur}',  without  proper  definition,  the 
^    wrritteB  in  such   policy  shall  be  meaning  of  the  words,  as  well  as  their 
W^T\  conclusively  to  be  the  true  value  application  to  the  facts  in  evidence. 
\y^^^  property  when  insured,  and  the  Ampleman  v.  Citizens  Ins.  Co.,  35  Mo. 
^^    amount  of  loss  and  measure  of  App.  308. 

^am^g^  when  destroyed.'  The  expres-  In  Seyk  v.  Millers  Nat.  Ins.  Co.,  74 

f^*^  '  wholly  destroyed '  in  this  statute  Wis.  67,  the  court  said:  ''  Were  the 
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neflnitloii.                                         WIDO IV.  BttflnitioA. 

WIDOW— (See  also  DowER,  vol.  5,  p.  884;  Husband  and 
Wife,  vol.  9,  p.  789). — ^^In  technical  as  well  as  ordinary  use,  the 
term  widow  has  reference  to  a  woman  who  has  lost  her  husband 
by  death,*  the  condition  of  widowhood  being  terminated  by  sub- 
sequent marriage.^  A  divorced  woman  is  not  a  widow  upon  the 
death  of  her  former  husband,  and  can  claim  no  rights  as  such.' 

insured    buildings    whoUj    destroyed  subsequent  marriage.   Georgia  R.,  etc., 

within  the  meaning  of  section   1943?  Co.  v.  Garr,  57  Ga.  377. 

The  evidence  is  that  all  the  combusti-  3.  Claim  of  Burr,  11  Op.  Atty.  Gen'l 

ble  material  in  the  structures  was  des-  i;    Whitsell    v.    Mills,    6    Ind.    229; 

trbyed,  and,  although  portions  of  the  Schonfield  v.  Turner,  75  Tex.  324.      In 

brick  walls  were  left  standing,  yet  they  Matter  of  Ensign's  Estate,  103  N.  Y. 

were  useless  as  walls,  and  many,  per-  284,  Finch,  }.,  said:  ^The  divorced  wife 

haps  most,  of  the  bricks  therein  were  is   not  '  the  widow.*     She  may  be  the 

spoiled    by    the  heat.    It  cannot    be  lawful  wife  of  another  man,  and  the 

doubted  that  the  identity  and  specific  deceased  may  have  lawfully  remarried 

character  of  the  insured  buildings  were  in  another  state,  or  by  permission  of 

destroyed  by  the  fire,  although  there  the  court  in  this,  and  it  would  follow, 

was  not  an  absolute  extinction  of  all  if  the  appellant  is  right,  that  a  woman 

the  parts  thereof.    This  was  an  entire  may  be  a  w^idow  although  her  lawful 

destruction  of  the  buildings,  within  the  husband  is  living,  and  that  an  intestate 

meaning  of  the  statute,  i  Wood,  Ins.,  may    leave    two  widows    with    equal 

^   107."    See  also   Fire   Insurance,  rights  to  administration  and  distribu- 

vol.  7.  p.  1003.  tion.     Suppose  that,  with  unusual  ac- 

1.  Webster's  Diet.;  Whitsell  v.  Mills,  tivity,  he  should  leave  four,  how  would 
6  Ind.  329.  each  get  one-third  of  the  personalty? 

2.  Alexandria  Bank  V.  Hoof,  4  Cranch  and  were  the  children  of  any  account 
(C.  C.)  323;  Cooper  v,  Pogue,  93  Pa.  in  the  scheme  of  distribution  ?  In  one 
St.  254.  event  *the  widow'   is  entitled  to  the 

In  Com.  V,  Powell,  51  Pa.  St.  440,  whole  surplus.  The  appellant's  coun- 
Thompson,  J.,  said:  '*In  con>mon  sel  solves  the  struggle  for  priority  by 
parlance,  we  know  the  term  *  widow '  applying  to  the  later  wives,  with  a 
means  an  unmarried  woman,  and  un-  sort  of  grim  humor,  the  maxim  caveat 
less  it  be  shown,  which  has  not  been  emftor^  but  the  suggestion  is  not  quite 
attempted,  that  there  is  a  technical  adequate  to  unsettle  the  law  and  unite 
sense  to  which  it  is  to  be  referred  for  at  desired  points  a  severed  bond.  When 
exposition,  this  is  the  sense  in  which  the  court  dissolves  the  marriage  con- 
we  must  regard  it  as  used  by  the  legis-  tract  at  the  suit  of  the  innocent  wife,  it 
lature.  Our  law  dictionaries  agree  in  is  authorized  to  decree  the  payment  to 
their  definitions  of  the  usual  accepta-  her  of  a  suitable  allowance.  And  why 
tion  of  the  meaning  of  the  word  is  that?  If  any  marital  right  continues 
*  widow':  A  woman  whose  husband  is  afler  the  divorce,  the  wife  remains  en- 
dead.  Whart.  'Widow,'  an  unmar-  titled  to  her  support  and  may  enforce  it 
ried  woman  whose  husband  is  dead,  in  the  ordinary  way.  On  the  contrary, 
Bouvier.  Worcester  defines  the  word  the  statute  recognizes  that  when  the 
thus,  *  A  woman  whose  husband  is  dead  marriage  tie  is  broken,  and  the  relation 
and  who  remains  unmarried;'  and  ended,  no  future  rights  will  remain  to 
Webster,  in  the  unabridged  edition  of  the  wife,  and  no  future  obligations 
1844,  *  A  woman  who  has  lost  her  bus-  bind  the  husband  which  have  their 
band  by  death  and  has  not  taken  an-  root  in  the  marriage  relation." 
other  —  one  long  bereaved  of  a  bus-  *' Widow  "  mterpreted  **  HnsbaiUUeu." 
band.'  The  word  is  so  entirely  and  — In  Rittenhouse  v.  Hicks,  23  Wkly.  L. 
exclusively  descriptive  of  an  unmar-  Bull.  (Ohio)  269,  under  the  circum- 
ried  condition,  having  once  been  mar-  stances  recited,  the  word  widow  as 
ried,  that  any  other  sense  would  be  used  in  a  will  was  held  to  mean  hus- 
figurative."  bandless.  By  a  will  property  was  left  in 

The  right,  however,   which  is  given  trustfortheplaintiff,  who  was  to  receive 

to  a  widow  to  sue  for  the  homicide  of  the  income  during  her  natural  life  and 

her  husband,  is  not  divested  by  her  after  her  death  the  trust  to  end  and 
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MaitloA.                                         WIDOW.  JMaiMfm, 

The  word  widow,  as  used  in  the  insurance  policy  in  a  beneficial 
society,  was  held  to  mean  only  the  legal  widow,  and  not  the  puta- 
tive wife  of  the  deceased  husband.^ 

A  devise  or  bequest  to  the  widow  of  a  certain  person  is  held 
to  have  reference  not  necessarily  to  the  wife  at  the  time  of  the 
making  of  the  will,  but  to  the  wife  who  might  survive  the  person 
designated.  * 

the  property  to  belong  to  her  children,  husband  insured  his  life,  payable  to  his 
At  the  time  of  the  will  the  plaintiff  widow,  while  living  with  a  woman  who 
had  s  husband  whose  habits  were  dis*  for  years  had  passed  as  his  wife.  Upon 
sipated.  It  was  further  provided  that  his  death  the  money  was  passed  to  his 
ifthe  plaintiff ''should  become  a  widow''  supposed  widow,  but,  afterward,  upon 
the  trust  should  cease  and  the  property  his  lawful  widow  appearing  and  claim- 
be  turned  over  to  her  absolutely  after  ing  the  insurance,  tlie  court  held  that 
the  death.  After  the  death  of  testator,  the  latter  was  properly  entitled  thereto, 
the  plaintiff  procured  a  divorce  and  And  in  Grand  Lodge,  etc.  v.  Eisner, 
claimed  that  she  was  a  widow  within  a6  Mo.  App.  io8,  it  was  held  that  the 
the  terms  of  the  will.  The  court  said :  deceased  having  been  lawfully  married, 
^  While  technically  the  word  widow  in  a  foreign  country,  his  abandonment 
means  a  woman  whose  husband  has  of  his  wife,  without  a  legal  severance 
died  while  she  was  still  married  to  him,  of  the  marital  bond,  his  cohabitation, 
jet,  as  in  construing  wills,  the  courts  in  this  state,  with  another  woman,  as 
will  always  disregard  the  technical  his  wife,  and  rearing  a  large  family  by 
meaning  of  a  word  in  the  face  of  a  her,  does  not  entitle  the  latter  woman, 
plain  intention  on  the  part  of  a  testa-  as  against  the  former,  to  the  benefits 
tor  to  use  the  word  in  a  different  of  the  fund,  and  his  intention  in  effect- 
and  n«ore  liberal  sense.  The  question  ing  the  insurance,  and  her  good  faith 
here  i)re8ented  is  whether  this  testa-  in  considering  herself  his  wife,  are  im- 
trix  meant  the    word    widow  to     be  material. 

understood   in    its  technical  sense  or  2.  Widow  Not  Neceasarlly  Wife  at  Time 

not.     From  a  careful  consideration  of  of  Making  Will. — Under  a  testamentary 

the  whole  context  of  the  will,  as  well  direction '^that  if  either  of  testator's  sons 

as  the  evidence  furnished  by  the  cir-  should  die  without  leaving  lawful  issue, 

cum^tances  which  surrounded  the  testa-  thewidowof  the  decedent  should  receive 

triz  at  the  time  of  its  execution,  it  is  one- third  of  the  rents  of  the  real  estate 

certain  that  the  only  object  of  the  crea-  devised  to  him  by  the  will,''  it  was  held 

tion  of  the  trust  was  to  keep  this  prop-  that  the  benefit  of  the  provision  not 

ertj  from  the  control  of  this  particular  being  restricted  to  a  wife  living  at  the 

husband,  and   that    the  testatrix  used  time  of  the  making  of  the  will,  or  at 

the  word    widow   simply   as    a    term  the  testator's  death,  the  person  who  was 

designating  a   husbandless  condition;  the  wife  at  the  time  of  the  son's  death 

wherefore,  the  divorce  having  had  the  was  entitled  to  the  rents.     Swallow  v. 

effect  of  severing  the  daughter's  mar-  Swallow,  27  N.  J.  Eq.  278.     So  in  Schet- 

ried  relation  with  this  husband  and  of  tier  v.  Smith,  41  N.  Y.  328,  the  court 

putting  her  property  as  completely  be-  held  that  the  word  "  widow,"  as  used 

jond  his  control  as   his  death  would  in  the  will,  plainly  included  any  wife 

have  done,   the  conclusion,  the  court  who  might  survive  him. 

thought,  was  inevitable  that  the  event  But  in  Van  Brunt  v.  Van  Brunt,  11 1 

named  for  terminating  the  trust  oc-  N.    Y.   178,    affirming-  48    Hun    ( N, 

curred  by  the  granting  of  the  divorce.  Y.)   614,   where  the    testatrix,  at  the 

Anthority  for  this  conclusion  is  found  time  of  the  making  of  her  will  and  at 

in  numerous  cases    where    the    word  her  death,  had  eight  children,  seven  of 

'unmarried,'  which  technically  means  whom  were  married  and  had  issue,  and 

*  never  having  been  married,'  has  been  she  devised  the  residuum  of  her  estate 

decided  to  mean  'wifeless'  as  coming  to  her  executors,  in  trust,  to  pay  the  in- 

within  the  testator 's  intention."  come  to  her  children  in  equal  portions 

.1*  Schnook  v.  Independent  Order,  during  their   lives,    and    "after  their 

^^•>  53  N.  Y.  Super.  Ct.  i8x.  deaths  to  their  respective  husbands  or 

In  Bolton  v.  Bolton,  73  Me.  399,  the  wives,"  and  provided  that  if  a  child 
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DiflBldM.                                     WIFE.  iMiritte. 

WIPB— (See  also  HUSBAND  AND  Wife,  vol.  9,  pp.  789,  790 ; 
Widow  ;  Wills). — ^The  correlative  of  husband ;  a  woman  who  is 
united  to  a  man  in  the  lawful  bonds  of  wedlock.^  The  word  wife 
has  been  held  to  include  widow.* 

A  devise  or  bequest  to  the  wife  of  the  testator,  or  the  wife  of 
some  other  person,  is  held  to  be  confined  to  the  wife  at  the  date 
of  the  will,  if  there  be  one  at  that  time.' 

should  die  without  issue,  **  or  without  there   must  be  a  person  to  whom  the 

leaving  a  husband  or  wife/'  his  or  her  corresponding  term  is  applicable.     If, 

share  was  to  go  to  the  survivors  **  after  therefore,  the  defendant  is  no  longer 

the  decease  or  remarriage  of  said  hus-  the  husband  of  his  former  wife,  then 

band  ot  wife,"  it  was  held    that   the  she  is  no  longer  his  wife." 

husband  or  wife  intended  was  one  Ut-  ''Wilis"  1a  StatntM  AUowlng  AUauniy. 

ing  at  testatrix's  death,  and  not  one  be-  —Where  the  words  of  the  statute  were 

coming  such  by  a  marriage  thereafter,  "  the  wife  may  file  her  petition  for  ali- 

and  that,  therefore,  the  devise  did  not  mony  alone,"  it  was  held  that  the  word 

restrain  alienation  for  more  than  two  *'  wi&,"  as    used,  included  a  divorced 

liyea  in  being  at  the  testatrix's  death.  woman.     Woods  v.  Waddles,  44  Ohio 

1.  Webst.  Diet.  St.  449;  McGill  v,  Deming,  44  Ohio 

In  People  v,  Hovej,  5  Barb.  (N.  Y.)  St.  645. 

118,  the  court  said:  "The  terms  hus-  S.  Guardians,  etc.,  of  Reigate  Union 

band    and  wife  have   a  very  definite  v.  Guardians  of  Croyden,  ox  L.  T.  N. 

and  precise  meaning.  They  are  descrip-  S.  733;  Medway  v,  Bedminster,  53  }. 

tive  of  persons  who  are  connec^d  to-  P.  500. 

gether  by  the  marriage  tie,  and  are  t!  Garratt  v,  Niblock,  i  Russ.  &  M. 
significant  of  those  mutual  rights  and  629;  Bryan's  Trust,  a  Sim.  N.  S.  103. 
obligations  which  flow  from  the  mar-  In  Johnson  v.  Johnson,  i  Tenn.  Ch. 
riage  contract.  Until  those  obligations  621,  it  was  held  that  a  devise  by  a  hus- 
are  assumed  there  is  no  wife,  and  the  band  to  his  "  dear  wife,"  not  mention- 
term  is  then  applied,  not  merely  to  de-  ing  her  name,  applied  exclusively  to 
scribe  a  woman  who  has  been  married,  the  individual  who  answers  the  descrip- 
but  as  expressive  of  the  relations  exist-  tion  at  the  date  of  the  will,  and  not  to 
ing  between  her  and  her  husband.  So  an  after-taken  wife.  The  Chancellor 
long  as  that  relation  continues,  she  is  said:  '*The  original  intent  of  the  tes- 
p roper ly  a  wife ;  when  that  ceases,  the  tator,  every  one  will  concede  at  once, 
term  is  no  longer  applicable.  The  was  to  give  the  property  devised  to  his 
decree  dissolves  the  marriage,  and  de-  then  existing  wife.  The  words  *  my 
clares  that  each  party  is  freed  from  its  dear  wife '  point  to  a  person  then  exist- 
obligations.  The  marriage  contract  ing,the  qualifying  adjective  necessarily 
therefore  is  at  an  end ;  not  only  the  implying  affection  for  an  individual, 
complainant  in  the  chancery  suit  but  Such  affection  being,  of  course,  incon- 
the  defendant,  also,  is  absolved  from  all  ceivable  of  a  person  not  then  occupying 
the  obligations  arising  out  of  that  con-  the  designated  relation.  To  substitute 
tract.  The  relation  of  the  parties,  another  object  of  the  testa tor*s  bounty, 
consisting  in  their  mutual  rights  and  would  be  to  violate  his  intent  and  to 
duties,  no  longer  exists ;  and  it  would  make  a  will  for  him.  In  the  absence  of 
seem  to  follow  that  tlie  words  husband  all  authority,  I  should  consider  it  too 
and  wife,  used  to  describe  that  relation,  plain  for  argument  that  the  will  does 
have  ceased  to  be  applicable.  Cer-  effectually  designate  the  wife  existing 
tainly  the  former  wife,  as  to  whom  the  at  the  date  of  the  will  as  the  object  of 
dissolution  of  the  marriage  is  entirely  the  testator's  bounty  as  if  she  had  been 
unlimited,  cannot  be  said  after  this  mentioned  by  her  Christian  name." 
decree  to  have  had  a  husband  living;  In  Borcham  t/.  Bagnall,  8  Hare  131, 
for  she  might  marry  again,  and  thus,  if  a  devise  to  the  testator's  wife  and 
that  were  so,  have  two  lawful  husbands  nephew  and  to  the  survivor,  was  held 
at  the  same  time.  The  husband  and  to  apply  exclusively  to  the  wife  living 
wife  are  correlative  terms,  so  defined  at  the  date  of  the  will  and  death  of  the 
by  lexicographers,  which  implies  that  testator,  and  not  to  a  subsequently  mar- 
whenever  one  can  be  properly  applied,  ried  wife. 
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WILLFUL.  iMaltioii. 

• 

A  divorced  wife  is  not  a  wife,  within  a  general  bequest  or  limi* 
tation '}  nor  is  a  woman  who  through  bigamy  becomes  a  supposed 

wife.* 

WHLETJL — (See  also  KNOW,  vol.  12,  p.  522,  and  references  in 
note  below). — *•  Willful  is  a  word  of  familiar  use  in  every  branch 
of  law,  and  although  in  some  branches  of  law  it  may  have  a  spe- 
cial meaning,  it  generally,  as  used  in  courts  of  law,  implies  noth- 
ing blamable,  but  merely  that  the  person  of  whose  action  or  de- 

*'  The  distinctions  upon  the  subject  child,  but  the  wife  died  before  the  tes- 

deducible    from    general     principles,  tator ;  and  after  the  testator's  death  his 

and    the  authorities  just  referred  to,  son  married  again  and  died,  leaving  a 

appear   to    be    the    following:     First,  widow,  who  now  claimed  to  be  entitled 

that  a  devise  or  bequest  to  the  wife  of  to  a  moietj  of  the  fund  equallj  with 

A,  who  has  a  wife  at  the  date  of  the  the   only    child    of   the    son,    it    was 

will,  relates  to  that  person,  notwith-  held  that  the  gift  was  to  a  class,  con- 

ttanding  any  change  of  circumstances  sisting  of   all    the  children    and   any 

which  may  render  the  description  inap-  wife  of    the  son   who  survived    him. 

plicable  at  a  subsequent  period,  and,  Sir  R.  Malins,  V.  C,  said :  **It  is  im- 

bj  parity  of   reasoning,  is  under  all  possible  to  say  what  the  testator  would 

circumstances  confined  to  her ;  but  that,  have  done  if  he  had  been  asked  whether 

secondly,  if    A   have    no  wife   at  the  he  intended  any  future  wife  to  take.     It 

date  of  the  will,  the  gift  embraces  the  is  said  that  the  intention  was  to  bene- 

individual  sustaining  that  character  at  fit  the  wife  of  the  son  who  was  known 

the  death  of  the  testator ;  and,  thirdly,  to  the  testator,  and  not  a  stranger  who 

if  there  be  no  such  person  either  at  the  was  unknown  to  him ;  but,  on  the  other 

date  of  the  will  or  at  the  death  of  the  hand,   the  children  of   the    son    who 

testator,  it  applies  to  the  woman  who  should  come  into  esse  after  the  death 

shall  first  answer    the  description    of  of  the  testator,  and  whom  he  could  not 

wife,  at  any  subsequent  period."    Jarm.  know,   were  intended  to  take  equally 

on  Wills  (6th  ed),  vol.  i,  p.  303.  with  the  child  whom   he    did    know. 

At  DaaerlptlTe. — When  the  word  wife  Then  the  gift  is  to  the  children  because 

is  used  as  a  mere  word  of  description,  they  are  the  children  of  his  son  and  his 

the  rights   of    the  claimant    are    not  own   grandchildren,   and  why   should 

affected  by  divorce.    Bullock  v.  Zilley,  not  the  gift  to  the  son's  wife  be  equally 

I  N.  J.  Eq.  492.     So  in   Anshutz  v,  a  gifl  to  her  because  she  was  the  wife 

Miller,  81  Pa.  St  212,  it  was  held  that  of  his  son,  and  because  she  might  be 

where  an  estate  is  given   to  a  person  the  mother  of  those  children  who  were 

described  by  relation  either  to  the  tes-  to  take?     I  think  he  meant  to  constitute 

tator  or  other  devisees,  on  a  contingency  a  class — that  is,  children  of  his  son  and 

which  may  or  may  not  happen,  and  at  wife  of  his  son,  if  a  wife  should  survive 

the  execution  of   the   will   there  is  a  him.    The  only  condition  is,  that  the 

person  to  whom,  upon  the  happening  of  wife  should  survive  the  son,  and  the 

the  contingency,  the  description  would  class  must  be  ascertained  at  one  and 

apply,  as  a  general  rule  such  person  is  the  same  time,  which  is  the  death  of 

intended  to  be  the  devisee.  the  son.    Considering,  therefore,  that 

Son's  SnrvlTliig  Wife. — In  Re  Lyne's  the  second  wife  might  have  been  the 

Trust,  L.  R.,  8  £q.  Cas.  67,  where  a  mother  of  the  son's  children  who  were 

testator  gave  £Soo  to  trustees  to  pay  to  take,  and  that  she  would  equally  re* 

the  dividends  to  his  son   for  life,  and  quire    a    provision   for    her    support, 

after  his  decease  to  transfer  the  capital  whether  she  was  the  wife  existing  at 

unto  and  equally  between  and  amongst  the  date  of  his  will,  or  a  future  wife,  I 

the  wife  of  his  son  (in  case  she  should  think  there  is  quite  as  much  to  be  said 

survive  him)  and  all  and  every  the  child  in  favor  of  the  intention  being  to  bene* 

and  children  of  his  son  equally  upon  fit  a  future  wife  as  an  existing  wife.'* 
tikeir  attaining  twenty -one,  at  which        1.  Hutchins  v.   Morrison,   58  L.  }. 

penod  the  shares  of  such  children  were  Ch.  80. 

to  be  vested  in  them ;  and  at  the  date  of       S.  Wilkinson    v.  Joughin,  35  L.  J. 

the  will  the  son  had  a  wife  and  one  Ch.  684. 
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fault  the  expression  is  used  is  a  free  agent,  and  that  what  has  been 
done  arises  from  the  spontaneous  action  of  his  will.     It  amounts 

to  nothing  more  than  this,  that  he  knows  what  he  is  doing,  and 
intends  to  do  what  he  is  doing,  and  is  a  free  agent."^ 

But  in  penal  statutes,  the  word,  as  ordinarily  used,  means  not 
merely  voluntarily,  but  with  a  bad  purpose.^ 

1.  In  re  Young,  31  Ch.  Div.  174;  shall  forfeit  for  such  offense  a  sum  not 
State  V,  Clark,  29  N.  J.  L.  98;  Hleh-  exceeding  twenty-five  dollars;  and  the 
way  ComVs  v,  Ely,  54  Mich.  i8x ;  overseer  of  the  proper  district  shall 
Newell  x\  Whitlngham,  58  Vt.  341.  cause  such  obstruction  immediately  to 

In  Fuller  v.  Chicago,  etc^  R.  Co.,  31  be  removed.*  The  principal  question 
Iowa  204,  the  court  said:  '*  It  is  said  by  to  be  considered  in  the  case  is  as  to 
defendant's  counsel  that  the  word 'will-  the  meaning  and  effect  of  the  word 
fully  *  implies  the  idea  of  malice  of  a  *  willfully  '  above  used,  and  arises  upon 
mild  kind,  an  evil  intent  without  ex-  an  offer  of  proof  made  by  the  defend- 
cuse.  Such  may  be  its  meaning  in  in-  ant  on  the  trial,  which  was  rejected  by 
dictments  and  criminal  statutes,  but  it  the  court.  Having  shown  by  the  wit- 
is  not  to  be  so  understood  here.  The  ness,  one  of  the  super^'isors,  that  an 
word  means  'obstinately,  stubbornly;  application  was  made  to  the  supervis- 
with  design ;  with  a  set  purpose,*  and  ors  to  take  up  the  road  in  question, 
this  definition  must  be  applied  to  it  the  defendant  then  offered  to  prove  by 
where  it  occurs  in  the  statute  under  him  *  that  the  supervisors  of  the  town 
consideration.'*  of  Koshkonong,  in  the  year  187 1,  and 

It  is  not  error  to  instruct  the  jury  prior  to  the  alleged  act  of  the  defend- 
that  an  act  is  willful  when  done  with  ant  in  obstructing  this  road,  upon 
deliberation,  and  not  through  surprise  proper  application  made  to  them  to 
or  confusion,  or  a  bona  fide  mistake,  take  up  and  discontinue  the  same,  upon 
People  V,  Sheldon,  68  Cal.  434.  due  notice  given,  met  to  decide  such 

2.  Felton  7^  U.  S.,  96  U.  S.  699;  application,  viewed  the  premises  in 
North  Carolina  v,  Vanderford,  35  Fed.  question  and  determined  that  there 
Rep.  287 ;  Com.  v.  Kneeland,  20  Pick,  was  no  highway  there,  and  so  informed 
(Mass.)  220;  Com.  V.  Bradford,  9  Met.  the  defendant,  and  instructed  him  to 
(Mass.)  270;  State  I'.  Clark,  39  N.  }.  L.  place  the  fence  where  he  did.'  The 
98;  Savage  v,  Tullar,  Brayt.  (Vt.)  223;  offer  was  objected  to  by  the  plaintiff. 
State  V,  Preston, 34  Wis.  675;  Chicago,  and  rejected  by  the  court;  and  excep- 
etc.,  R.  Co.  V,  Nash  (Ind.  1890),  24  N.  tion  was  taken  by  the  defendant.  The 
£.  Rep.  884;  Wales  v.  Miner,  89  Ind.  question  thus  presented  might  have 
118;  State  V.  Abram,  10  Ala.  928;  been  considered  in  other  cases  which 
McManus  v.  State,  36  Ala.  285 ;  U.S.  have  come  before  this  court,  and  par- 
V.  Three  Railroad  Cars,  i  Abb.  (U.  S.)  ticularly  in  State  v.  Hayden,  32  Wis. 
196;  Yoakum  t;.  State,  21  Tex.  App.  663,  but  as  the  point  has  never  been 
260 ;  Thomas  v.  State,  14  Tex.  App.  200.  taken,  it  has  not  hitherto  been  consid> 

A  willful  act  is  one  committed  with  ered   or  decided.     It  is  still   an  open 

an  evil  intent,  with  a    legal    malice,  question,  and  is  now  to  be  determined 

without  reasonable  ground  for  believ-  for  the  first  time.     For  the  plaintiff  it 

ing  the  act  to  be  lawful,  and  without  is  contended  that  the  term  willfully,  aa 

legal  justification.     Bowers  v.  State,  24  here  used,  signifies  no  more  than  vol- 

Tex.  App.  542 ;  Chicago,  etc.,  R.  Co.  untarily   or    purposely  —  thus   distin- 

V,  Nash  (Ind.  1890),  24  N.  E.  Rep.  884.  guishing  the  act  of  obstructing  made 

In   State  v,  Preston,   34   Wis.  682,  penal,  from  one  which  may  be  said  to 

Dixon,  C.  J.,  said :   *'  This  is  an  action  have  been  accidental,  which  last  alone 

to  recover  a  penalty  alleged   to   have  it  was  the  design  of  the  statute  not  to 

been  incurred  by  the  defendant  under  punish.    The   word  willfully,- as  used 

section  loi,  ch.  19,  Rev.  Stat,  (i  Tay.  to  denote  the  intent  with  which  an  act 

Stats.,  508,^1 37),  which  reads  asfollows:  is  done,  is  undoubtedly  susceptible  of 

'  Whoever  shall  willfully  obstruct  any  different  shades  of  meaning  or  degrees 

highway,  or  fill   up,  or  place  any  ob-  of  intensity  according  to  the  context 

•tructio'n  in,  any  ditch  constructed  for  and  evident  purpose  of  the  writer.    It 

draining  the  water  from  any  highway,  is  sometimes  so  modified  and  reduced 
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as  to  mean  little  more  than  plain  in-  counsel  as  to  his  right  to  vote,  and  sub- 
tentionalljr,  or  designedly.  Such  is  mltted  to  them  the  facts  of  his  case, 
Dot,  however,  its  ordinary  signification  and  was  advised  bj  them  that  he  had 
when  used  in  criminal  law  and  penal  the  right,  was  admissible  in  his  favor 
statutes.  It  is  there  most  frequently  as  tending  to  show  that  he  did  not 
understood  not  in  so  mild  a  sense,  but  know  that  he  was  not  a  qualified  voter. 
as  conveying  the  idea  of  legal  malice  But  the  fullest  and  most  satisfactory 
in  greater  or  less  degree,  that  is,  as  discussion  we  have  found  in  any  case 
implying  an  evil  intent  without  just-  is  in  U.  S.  v.  Three  Railroad  Cars,  i 
ifiable  excuse,  i  Bishop  on  Criminal  Abb.  (U.  S.)  196,  which  arose  in  the 
Law,  ^  421.  Thus,  in  State  v,  Ab-  district  court  of  the  United  States  iov 
ram,  10  Ala.  928,  where  the  mutila-  the  northern  district  of  New  Tork, 
tion,  by  a  slave,  of  any  of  the  mem-  The  question  there  was  as  to  the  proof 
bers  of  a  white  person,  when  ^willfully'  necessary  to  authorize  a  conviction 
committed,  was  declared  by  the  statutes  under  a  penal  statute  oi  the  United 
to  be  mayhem,  and  so  punishable,  it  was  States  prescribing  a  punishment  for 
held  that  a  mutilation  could  not  be  re-  'willfully'  removing  an  ofiicial  seal  from 
garded  as  willfully  done,  unless  under  property  which  had  been  sealed  up  by 
the  circumstances  it  could  be  consid-  officers  of  the  customs ;  and  the  court 
ered  as  having  been  wantonly  done,  decided  that  it  must  appear  that  the 
when  it  would  be  deemed  willful  within  party  not  only  intended  to  remove  the 
the  meaning  of  the  act.  The  court  say  seal,  but  that  he  had  at  the  time  a 
*  that  it  was  not  intended  by  the  term  knowledge  of  its  character.  One  who 
willful  to  exclude  those  acts  only  which  removed  such  a  seal  in  ignorance  of  its 
were  purely  accidental  and  without  character,  and  in  the  honest  execution 
blame  of  any  kind.'  In  McManus  v.  of  a  supposed  duty  in  the  care  and 
State,  36  Ala.  285,  speaking  of  the  transportation  of  the  property,  was 
word  willful  as  employed  in  statutory  held  not  liable  to  punishment  under 
murder,  the  court  say :  'Willful  is  not  the  statute,  for  the  reason  that  he  could 
the  synonym  of  voluntary.  In  truth,  not  be  deemed  to  have  acted  willfully, 
they  express  no  idea  which  is  common  Speaking  of  the  words  knowingly,  wifl- 
to  both.  The  former  is  a  word  of  much  fully  and  maliciously,  as  used  in  crim- 
freater  strength  than  the  latter.  Will-  inal  and  penal  statutes,  the  court  says: 
nil,  in  this  connection,  denotes  "  gov-  The  first  of  these  words  does  not,  in 
erned  by  the  will ;  witliout  yielding  to  common  parlance,  or  in  legal  construe- 
reason ;  obstinate ;  stubborn ;  perverse ;  tion,  necessarily  and  per  se^  imply  a 
inflexible."  Voluntary,  in  this  connec-  wicked  purpose  or  perverse  disposi- 
tion means  "  willing ;  acting  with  will-  tion,  or  indeed  any  evil  or  improper 
ingness."  It  is  the  antithesis  of  invol-  motive,  intent  or  feeling;  but  the  sec- 
untary.'  And  see  also  Harrison  v,  ond  is  ordinarily  used  in  a  bad  sense,  to 
State,  37  Ala.  154,  where  the  word  will-  express  something  of  that  kind,  or  to 
ful,  employed  in  a  statute  imposing  a  characterize  an  act  done  wantonly,  or 
penalty  for  the  disturbance  of  religious  one  which  a  man  of  reasonable  knowl- 
worship,  was  understood  in  a  milder  edge  and  ability'  must  know  to  be  con- 
sense.  And  in  Com.  v,  Kneeland,  20  trary  to  his  duty.^  Further  citations 
Pick.  (Mass.)  220,  indictment  under  might  be  made,  but  the  foregoing  are 
the  statute  against  blasphemy.  Chief  enough,  we  think,  to  justify  the  con- 
Justice  Shaw  says :  *  The  statute  makes  elusion  at  which  we  have  arrived, 
it  penal  willfully  to  blaspheme  the  holv  which  is,  that  the  evidence  offered 
nanie  of  God,  etc.  The  word  "willfully^*  should  have  been  received  for  the  pur- 
in  the  ordinary  sense  in  which  it  is  pose  of  showing  that  the  obstruction 
used  in  statutes,  means  not  merely  in  question  was  not  willful.  Assuming 
**volQntarily"  but  with  a  bad  purpose,  the  facts  to  have  been  as  stated  in 
and  in  this  statute  must  be  construed  to  the  offer,  it  is  clear  that  the  defend- 
imply  an  intended  design  to  calumniate  ant  was  not  guilty  of  the  offense 
and  disparage  the  Supreme  Being,  and  charged,  and  for  which  a  penalty  has 
to  destroy  the  veneration  due  to  Him.'  been  assessed  against  him  in  this  action. 
In  Com.  V.  Bradford,  9  Met,  (Mass.)  The  word  willfully,  employed  in  the 
268,  where  the  defendant  was  indicted  statute  to  characterize  the  offense,  can- 
on the  statute  for  willfully  giving  in  a  not  be  construed,  as  counsel  for  the 
▼ote  at  an  election,  knowing  himself  plaintiff  contends,  so  as  to  embrace  an 
not  to  be  a  qualified  voter,  it  was  held  obstruction  erected  in  the  most  perfect 
that  evidence  that   he  had  consulted  good  faith  by  the  landowner,  beliering 
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that  no  highway  existed  at  the  place,  disturbance  was  willfully  or.  reck- 
and  acting  under  the  advice  and  di-  lessly  done.  We  decided  that  there 
rectlon  of  the  proper  public  officers  might  be  recklessness  without  willful- 
charged  bj  law  with  the  general  super-  ness.  We  are  now  asked  to  declare 
vision  and  control  of  all  the  roads  and  that,  if  there  is  recklessness,  there  can- 
highways  in  the  town.*'  Com  fart  not  be  willfulness.  We  cannot  as- 
State  V,  Smith,  5a  Wis.  136.  sent  to  this.  An  act  may  be  careless, 
WlUfU  and  RaoMtai  Dtsttngnlahed.—  heedless,  rash,  reckless,  and  still  be 
On  a  prosecution  for  disturbing  reli-  willful." 

gious  worship  {Alabama  Code,  §  4038),  WUlftil  Dlatlngalilied  firom  Mallolmu. 
the  evidence  showing  that  the  defend-  —In  Anderson  t*.  How,  116  N.  Y.  336, 
ant,  while  under  the  influence  of  liquor,  the  court  said  :  "  Bishop,  in  his  work 
went  into  a  church  after  the  services  upon  Criminal  Law,  says:  'A  Masta- 
had  begun,  talked  loud  enough  to  at-  ckusetts  case  decicles  that  the  word 
tract  attention,  used  profane  language,  '^maliciously**  in  the  statute  against 
and  said  that  he  could  pray  as  well  as  malicious  mischief,  is  not  sufficiently 
the  preacher  and  would  do  it,  a  charge  defined  as  ''the  willfully  doing  of  any 
instructing  the  jury  that  they  must  find  act  prohibited  by  law,  and  for  whicn 
him  not  guilty,  "  if  they  believe  from  the  defendant  has  no  lawful  excuse,** 
the  evidence  that  what  he  said  and  did  but  it  means  more.'  Com.  v.  Walden, 
was  said  and  done  heedlessly,  or  reck-  3  Cush.  (Mass.)  558.  The  f^ame  author 
lessly — that  is,  carelessly,  without  think-  says: '  The  words  * ''  willful  **  and  "  mail- 
ing of  the  probable  consequences** — is  cious**cover  together  a  broader  meaning 
properly  refused.  Johnson  v.  State,  92  than  the  word  "willful**  alone.*  Sec- 
Ala.  83.  The  court  in  this  case  said:  tion429.  '**  Willfully  "sometimes  means 
'*  Defendant  requested  the  court  to  little  more  than  plain  ^  intentional- 
charge  the  jury, '  that  if  they  believed  ly,'*  or  "designedly.***  Section  428. 
from  the  evidence  that  what  the  de-  Colt,  J.,  in  Com.  v.  Williams,  no 
fendant  did  and  said  in  the  church,  on  Mass.  401,  in  discussing  the  differ- 
the  night  on  which  he  is  charged  with  ence  in  the  meaning  of  '  willful  *  and 
having  disturbed  religious  worship,  'malicious,*  says:  'The  injury  must 
was  done  and  said  heedlessly,  or  reck-  not  only  be  willful— that  is,  intentional 
lessly — that  is,  carelessly — without  and  by  design,  as  distinguished  from 
thinking  of  the  probable  consequences  that  which  is  thoughtless  or  accidental, 
of  what  he  said  and  did,  they  will  find  but  it  must,  in  addition,  be  malicious 
the  defendant  not  guilty.'  This  charge  in  the  sense  above  given,  that  it,  an 
was  refused,  and  defendant  excepted,  act  or  injury  done,  either  out  of  a 
We  suspect  this  charge  was  asked  on  spirit  of  wanton  cruelty,  or  black  or 
the  supposed  authority  of  Harrison  v,  diabolical  revenge.*  Willfulness  is  im- 
State,  37  Ala.  154,  and  the  note  ap-  plied  in  maliciousness,  but  m'alicious- 
pended  to  section  4033  of  the  Code,  ness  is  not  implied  in  willfulness.  *To 
This  is  a  misapprehension  of  this  make  '* willful**  imply  both  a  wrong  and 
court's  ruling.  The  trial  court,  in  that  malice  is  to  give  to  it  a  force  and  efiect 
case,  had  instructed  the  jury  that  they  beyond  what  it  will  bear,  or  what  can 
could  convict,  if  the  disturbance  was  be  maintained,  either  in  common  ac- 
either  willfully  or  recklessly  done,  ceptance  or  its  legal  import.*  Com.  v. 
This  court  ruled  that  the  circuit  court  Kneeland,  20  Pick.  (Mass.)  245.**  State 
erred  in  givine  that  charge,  because  v,  Massey,  97  N.  Car.  465. 
the  statute  punished  only  a  willful  dis-  In  a  prosecution  for  obstructing  a 
turbance.  We  drew  a  distinction  be-  street,  the  court  instructed  the  jury 
tween  the  words  willful  and  reckless,  that  it  was  not  necessary  that  they 
and  held  that  recklessness  did  not  nee-  should  find  that  the  defendant  or  its 
essarily  imply  willfulness.  A  grossly  employees  acted  maliciously,  in  order  to 
careless  act  may  be  characterized  as  find  the  defendant  guilty,  but  that  it 
reckless,  and  serious  consequences  may  was  sufficient  if  the  street  was  **  will- 
result  from  it.  Yet,  such  consequences  fully  '*  obstructed ;  and  that  to  act 
would  not  necessarily  be  willfully  willfully  means  to  act  "  intentionally  or 
brought  about  We,  in  Harrison^s  knowingly."  This  was  held  to  be  not 
case,  simply  asserted  that  the  word  objectionable  when  considered  in  con- 
reckless  is  not  the  synonym  of  the  nection  with  another  portion  of  the 
statutory  word  willful,  and  therefore,  charge,  which  expressly  directed  that 
the  circuit  court  erred  in  asserting  dis-  to  justify  a  conviction  they  must  find 
junctively  that  it  was  enough  if  the  that  the  obstruction  complained  of  was 
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**  unreasonable."  State  v.  Chicago,  etc.,  willfully  taken.  The  court  being  of  the 

R.  Co.,  77  Iowa  442.  opinion  that  willfulness  is  an  essential 

Malice     UniOlM     WUlltilnefs.  —  See  ingredient  for  the  offense  of  perjurj, 

Malice,  vol.  14,  p.  5 ;   Maliciously,  under  section  5392,  of  the  United  States 

vol.  14,  p.  8;    State    v.   Robbins,  66  Revised  Statutes,  it  must  be  charged  in 

Me.  324.  the  indictment,  or  the  indictment  will  be 

IMittngnlalMd  firom  Oormptly — ^Per-  bad.  The  first  count  in  the  indictment 
Jury. — An  indictment  for  perjurj  under  under  consideration  does  not  aver  with 
United  States  Rev.  Stat,  ^  5392,  must  distinctness  before  what  tribunal,  of- 
allege,among  other  things,  that  the  false  ficer,  or  person  the  oath  was  made,  or 
oath  was  taken  willfully,  and  an  allega-  by  whom  it  was  administered ;  and  it 
tion  that  it  was  corruptly  taken  does  not  fails  to  aver  that  the  matter  subscribed 
embrace  the  element  of  willfulness.  U.  and  stated  by  the  defendant  was  so 
S.  V,  Edwards,  43  Fed.  Rep.  67.  The  subscribed  and  stated  by  him  willfully, 
court  said:  '*  To  constitute  perjury  it  is  and  contrary  to  such  oath.  And  the 
essential  that  the  oath  was  administered  second  count  in  the  indictment  also 
in  the  manner  prescribed  by  law,  and  fails  to  aver  that  the  defendant  will- 
by  some  person  duly  authorized  to  ad-  fully,  and  contrary  to  the  oath  taken  by 
minister  the  same,  in  the  matter  where-  him,  stated  and  testified  to  matter 
in  it  was  taken.  The  false  statement  which  he  did  not  believe  to  be  true, 
must  be  material  to  the  issue  in  the  case  The  demurrers  to  the  indictment  on  the 
in  which  it  was  made,  and  it  must  be  grounds  stated  are  well  taken,  and  they 
willfully   made.     U.   S.  z»,  Stanley,  6  are  sustained." 

McLean  (U.  S.)  409.    Perjury  cannot  In   Indlotment.— See    Indictment, 

be  committed  unless  the  person  taking  vol.  10,  p.  597~99- 

the  oath  not  only  swears  to  what  is  false  Bmbanlement — ^WlUftilly  Mlaapplled. 

or  what  he  does  not  believe  to  be  true,  — See  Embezzlement,  vol.  6,  p.  498^. 

but  does  so  willfully.  U.  S.  v.  Dennee,  3  WlUfal    Negligence.  —  See     Negli- 

Woods  (U.  S.)  39;    U.   S.  V.   Evans,  gence,  vol.  16,  p.  394. 

19  Fed.  Rep.  912;  3  Greenl.  Ev.  (14th  In  the  Law  of  Mayhem.— See   May- 

ed.),  (  189;  2    Bish.  Crim.  Law  (8th  hem,  vol.  14,  p.  995. 

ed.),   §$   1017-1046;    U.   S.   r.   Hear-  WiUfiilllalpractioe. — SeeMALPRAC- 

ing,  26  Fed.  Rep.  744.    Rash  or  reckless  tice,  vol.  14,  p.  77. 

statements  on  oath  are  not  perjury,  but  UnlawAil  Dlatlngnlslidd  ftom  WUlftd. 

the  oath   must    be    willfully    corrupt.  — Many  of  the  statutes  provide  that  if 

Authorities  JM/ra  and  U.  S.  v,  Moore,  anyone   ** willfully"  beats  or  kills  (or 

3  Low.    (U.   S.)   232.      The    Revised  the  like)  a  dumb  animal,  he  may  be 

Statutes  of  the    United  States^  §  5392,  punished.     When  the  word   "  willful  " 

under  which  this  indictment  is  found,  is  thus  used,  it  means  more  than  its 

makes  out  of  the  essence  of  the  offense  import  in  common  parlance.   It  means 

of  perjury  that  it  be  committed  will-  with    evil    intent    or  legal   malice,  or 

fully,     u .  S.  V.  Shellmire,  Baldw.  (U.  without  reasonable  ground  to  believe 

S.)  378.    But  it  is  contended  by   the  the  act  to  be  lawful.     Where   such  a 

district  attorney  that  the  word  '  cor-  statute  is  in  force,  it  should  be  defined 

ruptly,'  used  in  the  indictment,  is  the  in  instructions  to  the  jury.    Thomas  v. 

equivalent  of  '  willfully.'    The  under-  State,  14  Tex.  App.  200.     But  in  such 

standing  of  the  court  is  that  the  two-  an  instance  it  is  error  to  say  that  the 

words  luive  an  entirely  different  mean-  jury  may  convict  if  the  killing  or  in- 

ing.      *  Corruptly '     means    viciously,  jury   was  **  unlawful, ''  for  many  acts 

wickedly. 'Willfully*  means  with  design,  are  unlawful  in  a  civil  that  are  not  so 

with  some  degree  of  deliberation.    To  in  a  criminal  sense.    The  court  said : 

tay  that  testimony   was  corrupt  is  to  **  The  indictment   sufficiently  charges 

say   that    it    was    wicked  or   vicious,  the  offense  of  willfully  and  wantonly 

whereas,  to  say  that  it  was  willful  is  to  killing  a  dumb  animal,  but  an  inspec- 

aver  that  it  was  given  with  some  degree  tion  of  the  charge  of  the  court  reveals 

of  deliberation ;  that  it  was  not  due  to  a  fundamental  error.    The  jury  were 

surprise,  inadvertence,  or  mistake,  but  instructed  that  if  they  believed  that  the 

to  design.    The  statute  used  the  word  defendant  unlawfully  killed  the  animal 

'  willfully '  and  makes  it  of  the  essence  as  charged,  they  should  convict.    The 

of  the  offense ;   and  the  court  is  not  killing  might  have  been  unlawful,  and 

persuaded  that  the    averment  that  a  yet  not  willful  and  wanton."     Tones  v. 

false  oath  waa  corruptly  taken  is  of  the  State,  9  Tex.  App.  178.    See  also  Un- 

same  import  as  the  averment  that  it  was  lawfully,  vol.  27,  p.  696. 
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I.  Definition,  124. 
II.  History  and  Origin,  125. 

III.  By  What  Law  Regulated,  127. 

IV.  Classification,  127. 

1.  Written   Testaments  or  Or- 
_  dinar y  Wills,  127. 

2.  Nuncupative  Wills,  127. 

3.  Mystic  Testaments,  127. 

4.  Holographic  or  Olographic 
Testaments,  127. 

5.  Contingent  Wills,  130. 

6.  Alternative  Wills,  135. 

7.  Wills  Operative  at  the  Elec- 
tion of  a  Third  Person,  135. 

8.  Wills  Intended  toTahe  Effect 
in  Execution  of  a  Power,  137. 

9.  Joint  and  Mutual  Wills,  137. 
V.  What  Constitutes  a  WUl,  138. 

1.  Distinguishing  Characteris- 
tics, 138. 

2.  Informal  Instruments,  141. 

a.  English  Cases,  141. 

b.  American  Cases,  142. 

3.  Deeds    Distinguished  from 

Wills,  145. 

4.  Whether  an  Instrument  May 
Operate  Partly  as  a  Deed 
and  Partly  as  a  Will,  150. 

5.  Wills  Distinguished  from 
Gifts  Mortis  Causa,  150. 

6.  Jl/emorandum  of  Instruc- 
tions, 151. 

7.  Extraneous  Papers — Incor- 
poration by  Reference,  X54. 

8.  Wills  Written  on  Several 
Sheets  of  Paper,  158. 

9.  Evidence  of  Testamentary 
Intention,  158. 

VI.  Formal  Requisites,  159. 

1.  Signature^  159. 

a.  English  Rule,  159. 

b.  American  Rule^  160. 

c.  Construction  of  English 
and  A  merican  Statutes, 
161. 

d.  Signature    Distinguished 
from  Execution,  i&. 

e.  Requisites  of  Valid  Sig- 
nature, 168. 

2.  Publication^  176. 

3.  Achnowledgment,  183. 

4.  Sealing,  193. 

5.  Attestation  and  Subscription, 

a.  Distinguished,  194. 

b.  In  the  Absence  of  Legis- 
lation, 194. 

f.  Effect  of  Legislation,  195. 
</.  Effect  of  Unsigned  Attes- 
tation Clause  in  Jurisdic- 
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tions  in   Which  Subscrip- 
tion Is  Unnecessary,  197. 

e.  Essentiality  of  Attesta- 
tion Clause,  198. 

/.  Attestation  Clause,  Fol- 
lowing or  Preceding  Sig- 
nature, 199. 

g.  Value  of  A  ttestation  Clause 
as  Evidence,  199. 

h.  Value  of  Testimony  of  Sub- 
scribing Witnesses^  203. 

«.  Knowledge  of  Witnesses 
as  to  Contents  or  Nature 
of  Paper,  205. 

/'.  Attestation  as  to  Sanity^ 
205. 

h.  Request  to  Witnesses  to 
Sigu,  20$, 

I.   Testator    Must  Sign     or 
Acknowledge  Before  Wit- 
nesses Subscribe,  209. 
m.  Subscribing    in    Presence 
of  Testator — Acknowleiig' 
ment  in  Presence  of^  Sub- 
scription in  Absence,  210. 
Simultaneous  Presence  oj 
Witnesses,  223. 
What    Is     Subscription — 
A  nim  us  A  ttestandi — Sub^ 
scribing  by  Mark,  Initial^ 
Seal,  Stamp — Subscribing 
by  Another,  225. 

/.  Where  Witnesses  Should 
Subscribe  —  Position  of 
Signature,  227. 

q.  Subscribing  on  Different 
Paper  from  Will,  229. 

r.  Attestation  of  Will  Con- 
sisting of  Several  Sheets 
— Additions  Subsequent  to 
Attestation^  229. 

s.  Noting  interlineations, 
230. 

/.  Certificate  of  Acknowl- 
edgment, 230. 

u.  Re-execution,  231. 

t».  Qualifications  of  Attesting 
IVitnesses,  231. 

(1)  '* Credible''    Witnesses 

Construed  t  o  Mean 
''Competent"  Witness- 
es, 231. 

(2)  Who  Are  Competent 
Attesting  Witnesses, 
231. 

a)  Examples--  Chil- 
dren as  Attesting 
Witnesses,  232. 
(b)  Legatees  and  Dev- 
isees, 233. 


WILLS. 


^jBopsii. 


(c)  Husband     and 

IVife,  236. 
{d)  Executors y  236. 
{e)  Heirs,  2yj. 
(/)  y»dge  of  Probate, 

(3)    Time  When  Competen- 
cy Must  Bxist,  238. 
6.  What  Is  Writing  Within  the 
Statute  of  Frauds,  240. 
VII.  Who  May  Make  a  WUl—Per-      IX. 
sonal  Disabilities,  241. 

1.  Testamentary  Capacity — In 
What  It  Consists  (See  Tes- 
tamentary Capacity, 
vol.  25,  p.  970;  Insanity, 
vol.  II,  p.  105),  241. 

2.  Aliens  (See  Conflict  of 
Laws,  vol.  3,  p.  630 ;  Aliens, 
vol.  I,  p.  45^),  241. 

3.  Infants  (See  Infants,  vol. 
10,  p.  618),  241. 

4.  Married  Women  (See  Hus- 
band AND  Wife,  vol.  9,  p. 
797 ;  Married  Women,  vol. 

H>PP-  594-^3)»  241- 

5.  Idiots    and    Lunatics    (See 

Insanity,  vol.  11,  p.  105; 
Testamentary  Capacity, 
vol.  25,  pp.  974,  977),  241. 

6.  Persons  of  Unsound  Mind 
(See  Insanity,  vol.  11,  p.  105; 
Testamentary  Capacity, 
vol.  25,  p.  970),  241. 
Traitors  and  Felons,  241. 
Persons  Deaf  Dumb,  and 
Blind  (See  also  Tes- 
tamentary Capacity,  vol. 

25,  p.  975).  242.  [244. 

9.  Persons    Who  Cannot  Read, 

VIII.  Restraints     on     Testamentary 

Power — ^Who  May  Be  Devisee 

or  Legatee,  245. 

1.  Gifts  to  Aliens  (See 
Aliens,  vol.  i,  p.  630),  245. 

2.  Gifts  to  Charitable  Uses 
(See  Charities,  vol.  3,  p. 

137).  245.  X. 

3.  Gifts  to   Corporations  (See 
Corporations,  vol.  4,  p. 

235).  245-  ^ 

^  Gifts   for   Accumulation        XI. 

(See  Perpetuities  and 
Trusts  for  Accumula- 
tion, vol.  18,  p.  335),  245. 

5.  Whether  Devisee  or  Legatee 
Who  Has  Murdered  Testa- 
tor May  Tahe,  245. 

^.  Gifts  Contrary  to  Public 
Policy  or  Good  Morals 
(See  Remainders  and  Ex- 
ecutory Interests,  ▼0I.20, 
p.  875,  246. 
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r.  Gifts  to  Bastards,  247. 
I.  Gifts  to  Mistress  or  Para- 
mour, 249. 

9.  Gifts  to  Subscribing  Wit- 
nesses, 250.  [250. 

10.  Disinheritance  of  Children, 

1 1 .  Wills  Between  Husband  and 
Wife  (See  Husband  and 
Wife,  vol.  9,  p.  797),  250. 

12.  Gifts  to  Scrivener,  250. 
What  May  Be  Devised  or  Be- 
queathed, 250. 

1.  General  Principles,  2^0, 

2.  Transmissible  Interests  in 
Personalty  (See  Execu- 
tors and  Administra- 
tors, vol.  7,  p.  238  et  seq.; 
Remainders  and  Execu- 
tory Interests,  vol.  20,  p. 

87s),  251. 

3.  Transmissible  Interests  in 
Real  Estate  (See  Estates, 
vol.  6,  p.  875;  Remainders 
and  Executory  Inter- 
ests, vol.  20,  p.  875),  251. 

4.  Lauds  out  of  Testator* s  Pos- 
session —  Rights  of  Entry 
and  Action,  251. 

5.  Devise  of  Lands  Occupied 
by  Testator   Without    Title, 

353. 

6.  Equitable  Rights  to  Recon- 
veyance, 254. 

7.  Devise  of  Land  Contracted 
for  by  "testator,  255. 

8.  After  Acquired  Personalty, 
256. 

9.  -After  Acquired  Lands,  357. 

10.  yoint  Interests,  258. 

11.  Remainders  and  Executory 
Interests  (See  Remain- 
ders AND  Executory  In- 
terests, vol.  20,  pp.  838, 
968),  259. 

12.  Community  Property  (See 
Community  Property, 


vol-  3»  P-  35o)>  259- 
Probate  and  Its  Effects    (See 

Probate  and  Letters  of 
Administration,  vol.  19,  p. 
161),  259. 

Alterations,  Erasures,  and  In- 
terlineations, 259. 

1.  Whether  Presumed  to  Have 
Been  Made  Before  or  Aft- 
er Execution,  259. 

2.  Admissibility  of  Extrinsic 
Evidence  as  to  Date  of  Al- 
terations, 260. 

3.  Alterations  Dated  Prior  to 
Execution,  261. 

4.  Distinctions  Between  Inh 
and  Pencil  Alterations^  262. 
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5.  Mode  0/ Making  Alterations,    XIV. 
264. 

6.  Alterations  by  a  Stranger^ 
265. 

7.  Alterations  by  a  Legatee, 
266. 

XII.  Revocation,  266. 

1.  Testator's  Right  to  Alter  or 
Revoke^  266. 

2.  Revocation  Defined^  266. 

3.  Presumption  of  Revocation 
(See  Lost  Papers,  vol. 
13,  p.  1091 ),  266. 

4.  Parol  Revocation,  266. 

5.  Revocation       by      Burning, 

Tearing^    Canceling,  Oblit- 
erating, or  Destroying,  267. 

6.  Dependent  Relative  Revoca- 
tion, or  Revocation  with  a 
View  to  Another  Disposi- 
tion, 284. 

7.  Whether  an  Earlier  Will  Is 
Revived     by     Revoking    a       XV. 
Later  One,  288. 

8.  Will  Executed  in  Duplicate- 
Destruction    or    Alteration 

of  One  Part,  292.  XVI. 

9.  Where  Same  Expressions 
Occur  in  Both  Will  and 
Codicil,  and  Testator  Can* 
eels  or  Obliterates  Them 
in  One  Only,  293. 

10.  Effect  of  Destroying  Will 
and  Leaving  Codicil  In- 
tact —  Revocation  of  Codi- 
cil by  Destruction  of  Will, 

293- 
LI.  Revocation     by     Subsequent 

Will,     Codicil,     or      Other 

Writing,  294, 

12.  Revocation  by  Alteration  of 
,  Estate  (See  Legaciks  and 

Devises,  vol.  13,  p.  100),  308. 

13.  Change  of  Condition  and 
Circumstances  ( See  Leg- 
acies AND  Devises,  vol.  13, 
p.  loi),  313. 

14.  Revocation  by  Void  Convey- 
ance, 316. 

15.  Revocation  by  Marriage  and 
Birth  of  Issue,  316. 

16.  Extrinsic  Evidence,  126. 
XIII.  Revival  and  Republication, 327. 

1.  At  Common  Law,  327. 

2.  Under  English  and  A  merican 
Statutes,  329. 

3.  Republication    by     Codicil 
(See  Codicil,  vol.  3,  p.  301), 

333. 

4.  Wills  Retfohed  by  Operation 

of  Law,  333. 

5.  Consequences    of   Republica- 
tion, 333. 
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General  Principles  of  Interpreta- 
tion (See   Intent,  vol.    11,  p. 
372;  Interpretation,  vol.  11, 
p.  507),  ^36. 

1.  Intention  o^  the  Testator, '^^ 

2.  Surrounding  Circumstances, 

340. 

3.  All   Parts  of  a    Will  Con- 
strued Together y  341. 

4.  In  What  Sense  Words  Are  to 
Be  Understood,  345. 

5.  Some  Effect  Given  to  a  WiU 
Rather  Than  None,  350. 

6.  Effect  Given  to  Every  Part  of 
a   Will  if  Possible,  350. 

7.  Presumption  in  Favor  of 
Construction  Consistent  with 
Law,  353. 

8.  Favor  Shown  by  Law  to  Heir 
or  Next  of  Kin,  3^2. 

9.  Presumption  Against  Partial 
Intestacy,  354. 

Admissibility  of  Extrinsic  Evi- 
dence (See  Ambiguity,  vol.  i, 
p.  525 ;  Evidence,  vol.  7,  p.  92), 

355- 

Details  of  Testamentary  Con- 
struction, 355. 

1 .  Words  Descriptive  of  the  Ob- 
jects of  the  Gift-^To  What 
Period  Referred,  355. 

2.  Words  Descriptive  of  Prop- 
erty—To What  Period  Re- 
ferred, 359. 

3.  Inconsistency  and  Repug- 
nance, 363. 

4.  Rule  as  to  the  General  and 
Particular  Intent,  367. 

5.  A  Clear  Gift  Not  to  Be  Cut 
Down  by  Doubtful  Expres- 
sions, 369. 

6.  Rejecting  Words,  371. 

7.  Supplying  Words,  37a. 

8.  Changing  Words,  575. 

9.  Transposing  Words,  378. 

10.  Uncertainty^  379. 

11.  Implication ^^ Estates    Aris- 
ing Therefrom,  382. 

a.  General  Principles,  382. 

b.  Implication  from  Recitals, 

383- 

c.  Gifts  Implied  to  Effectu- 
ate the  Intent,  384. 

d.  Intent  to  Charge  the  Real- 
ty with  Debts  and  Lega- 
cies in  Exoneration  of  the 
Personalty  When  Implied 
(See  Legacies  and  De- 
vises, vol.  13,  p.  lao),  385. 

e.  Implication  of  Estates  Tail 
'-'Gifts  Over  in  DefanU 
of  Issue,  385. 

/.  Gift  t0  Issue  Not  Implied 


WILLS. 


from   Gift   Over  in  De- 
fault of  Issue^  386. 
gr.  Gift  to  Children  Not  Im- 
flied  from  Gift  Over  in 
Default  of  Issue ^  387. 

k.  Implication  of  Life  Rs- 
tates,  387. 

f .  Gift  to  A  till  Twenty-one.^ 
tuttk  a  Gift  Over  in  Case 
of  Death  Under  Age^  391. 

/.  Absolute  Interest  Not  Im- 
plied from  Gift  till  Twen- 
ty-one^ 393. 

h.  No  Implication  that  Equi- 
table Dispositions  Coincide 
with  Legale  393. 

/.  Gifts  Implied  from  Pow- 
ers of  Appointment^^  393. 
m.  Implication  of  Cross- Re- 
mainders (See  Remain- 
ders AND  Executory 
Interests,  vol.  20,  p.  868), 

s.  Implication  of  Cross  Ex- 
ecutory Limitations^  398. 

12.  What  Passes  Under  a  Gener- 
al or  Residuary  Bequest  (Sec 
Legacies  and  Devises,  vol. 

13.  P-  45).  399- 

13.  What  Passes  Under  a  General 

or  Residuary  Devise  (See 
Legacies  and  Devises,  vol. 
13,  p.  51 ;  see  also  supra.,  this 
title,  Words  Descriptive  of 
Property-^To  What  Period 
Referred;  infra.,  this  title, 
'^Lands'*  — ''Real  Estate''), 

399- 
'4-    Cinder  What  Circumstances  a 

Cteneral  Devise  or  Bequest 
Operates  as  a  Good  Execution 
oy  a  Power  (See  Powers, 
vol.  19,  pp.  929-936)*  399- 
*5-  C4)nstruction  of  Words  De- 
scriptive of  Property  J  399. 
«  -  ''Lands  "  —  "  Real  Estate;' 

399- 

(i)  Rex^ersionary     Inter - 

"'^1 399- 
(3)  Leaseholds  for  Lives ^ 

400. 

(3)  Leaseholds  for  Tears., 
^00. 

(4)  Beneficial  Interest  in 
Mortgages.,  401. 

(5)  Trust  and  Mortgage 
Estates^  401. 

(6)  Lands  Contracted  for ^ 

403- 

(7)  Lands    Contracted    to 

Be  Sold  J  403. 

(8)  * '  Lands  * '       Includes 
Houses,  Mines,  Wells 


(See  Land,  vol.  la,  p. 
655),  403. 

b.  Te n  emen  t s — Heredita- 
ments^ 403. 

c.  Messuage  (See  Mes- 
suage, vol.  15,  p.  386),  403. 

d.  Premises  (See  Premises, 
vol.  19,  p.  4),  403. 

e.  House  (See  House,  vol.  9, 

p.  777).  403. 

/.  Curtilage  ( See  Curti- 
lage, vol.  I,  p.  968),  403. 

g.  Appurtenances  (See  Ap- 
purtenances, vol.   I,  p. 

644)*  403- 
h.  Farm  (See  Farm,  vol.  7, 

p.  811),  403. 

I.  Devise  of  Free  Use —  Use 
and  Occupation.,  403. 

/,  Devise  of  "  Rents  and 
Profits  "  or  "  Income  "  of 
Land.,  404. 

h.  Estate,  406. 

/.  Property  (See Property, 

vol.  19,  p.  283),  408. 
m.  Effects      (  See    Effects, 

vol.  6,  p.  174),  408. 
n.  Mortgages — Securities  for 
Money — Money  on    Secu- 
rity^ 408. 

o.  Ground  Rents,  409. 

/.  Money  or  Moneys  (See 
Money,  vol.  15,  p.  702), 
409. 

q,  "Money  Due  and  Owing," 
409. 

r.  Ready  Money  —  Cash 
(See  Ready  Money,  vol. 
19,  p.  970,409. 

s.  Goods  and  Chattels  (See 
Chattels,  vol.  3,  p.  163 ; 
Goods,  vol.  8,  p.  1362),  410. 

/.  Things  (  See  Things,  vol. 
35,  p.  1058),  410. 

u.  Possessions  (See  Pos- 
session, vol.  18,  p.  842,  n.) 
410. 

V.  Household  Effects — Fur- 
niture —  Goods      (See 
Household,  vol.  9,  p.  782, 
note  3),  410. 
16.  Meaning  of  Certain  Words 

Descriptiite  of  Objects^  410. 

a.  Children  (bee  Children, 
voL3,p.  229),4io. 

b.  Grandchildren  (See 
Grandchildren,  vol.  8, 
p.  1413),  410. 

c.  Cousins  (See  Cousins, 
vol.  4,  p.  462),  410. 

d.  Nephews,  Nieces  (See 
Nephews,  vol.  16,  p.  485), 
410. 
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e.  Family  (See  Family, 
vol.  7,  p.  807),  410. 

/.  Next  of  Kin  (See  Next 
OF  Kin,  vol.  16,  p.  703; 
Kindred,  vol.  12,  p.  531), 
410. 

gr.  Issue  (See  Issue,  vol. 
II,  p.  868),  410. 

h.  Descendants  (See  De- 
scendants, vol.  5,  p.  641 ; 
Issue,  vol.  11,  p.  ^68),  410. 

I.  Relations      (See     Rela- 
tions,   vol,  20,    p.    728), 
410. 
17,  Construction     of    Gifts     to 

Classes^  410. 

a.  Distinguishing'  Charac- 
teristics of  Such  Gifts 
(See  Legacies  and  De- 
vises, vol.  13,  p.  60),  41a 

b.  Time  of  Ascertaining  the 
Class^  410.  [410. 

(1)  /«  Gifts  to  Children, 

(2)  Gifts  to  Other  Classes 
of  Relatives — Grand- 
children^  Great- 
Grand-children, 
Brothers^  Nephetos, 
Niece\g  Cousins,  418. 

(3)  Gifts  to  Relations,  41S. 

(4)  Gifts  to  Heirs  or 
Next  of  Kin,  419. 

c.  Tahing  per  Capita  or 
per  Stirpes,  420. 

d.  Rule  Where  the  Number 
of  Objects  Is  Erroneously 
Referred  to,  428.  [430. 

iS.  Estates  in  Fee  and  in   Tail, 

a.  What  Sufficient  to  Pass 
the  Fee,  430. 

b.  Expressions  Which  Pass 
an  Estate  Tail,  434. 

(i)  Devise  to  A,  and  the 
Heirs  of   His   Body, 

434- 

(2)  Devise  to  A,  and  His 

Issue  (See  Issue,  vol. 
II,  p.  879),  434. 

(3)  Devise  to  A  for  Life 
and  After  His  Decease 
to  His  Issue  (See  Is- 
sue,  vol.    II,  p.  886), 

434- 

(4)  Devise  to  A,  or  to  A 

for  Life,  or  to  A  and 
His  Heirs,  and  if  He 
Die  Without  Issue 
Over  (See  Issue, 
vol.  II,  pp.  899,  921), 

434. 

(5)  Devise  to  A  and  His 

Children  —  Rule  in 
WiltTs  Case,  434. 
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(6)  Devise  to  A  and  His 
Sons  in  Tail  Male, 
and  for  Want  of  Such 
Issue  Over,  435. 

c.  Devise  to  -A  for  Life,  and 
After  His  Decease  to  His 
Iieirs  or  the  Heirs  of  His 
Body^Rule  in  Shelley's 
Case,  436. 

d.  Effect  of  a  General  Pow- 
er  of  Disposition  After  a 
Prior  Life  Estate  (See 
Remainders,  vol.  20,  p. 

958),  436- 
19.  Absolute  Interests   in    Per- 
sonalty, 436. 

a.  Gift  to  A  and  His  ExecU' 
tors    or    Representatives, 

^   436. 

b.  Gift  to  A  and  His  Heirs, 

437. 

c.  Gift  to  A  and  the  Heirs 
of  His  Body,  439. 

d.  Gift  to  A  and  His  Issue 
(See  Issue,  vol.  11,  p.  879), 

439. 

e.  Gift  to   A  for  Life,  and 

After  His  Decease  to  His 
Issue  (See  Issue,  vol.  11, 
p.  890),  439. 
/.  Gift  to  A,  as  to  A  for 
Life,  or  to  A  for  Life  and 
After  His  Decease  to  Mis 
Issue,  with  Gift  Over  in 
Default  of  Issue  (See 
Issue,    vol.    11,  p.    923), 

439- 
g.  Gift  to  A  and  His  Ch  i  Idren 

— Rule  in  Wildes  Case,  439. 
h.  Rule  That  Words  Wkich 
Create  an  Estate  Tail  in 
Realty,  Create  an  Absolute 
Interest     in    Personalty, 
440. 
I.  Subsequent  Restrictions — 
Gifts  for    a    Particular 
Purpose,  440. 
/.  Effect  of  General  Power 
of  Disposition  After  Prior 
Gift  ( See    Remainders. 
vol.  20,  p.  95c),  441. 
h.  Gift    of   Income     Indef- 
initely, 441. 
30.    Vesting^Whethera  Gift  Is 
Vested  or  Contingent,  441. 

a.  Of  Construing  an  Inter- 
est to  Be  Vested  Rather 
than  Contingent,  441. 

b.  Vesting  of  Realty,  447. 
(i)   General     Principles, 

447- 
(2)  Devise    to    Testator^ s 

Heir,  449. 
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(3)  Devis9  to  Toungest 
or  Only  Surviving 
Ckild^  or  Person* 
Sustaining  a  PartiC' 
ular  Character^  449. 

(4)  Devise  to  A  At ^  Wken^ 
If,  Or  Provided  He 
Attains     Twenty-one^ 

450- 

(5)  Gifts  to  Classes     (See 

Rkmainders,  vol.  30, 

p.  854)*  453- 

(6)  An  Estate  to  Com- 
mence on  Certain 
Specified  Events yFails 
Unless  All  the  Events 
Happen,  454. 

(7)  Devise  After  Pay- 
ment of  Debts,  454. 

c.   Vesting  of  Legacies  Pay- 
able out  of  Personalty,  454. 

(1)  When  tke  Gift  and 
Time  of  Payment  A  re 
Distinct,  454. 

(2)  When  tke  Only  Gift 
Is  Founded  in  the  2/i- 
rection  to  Pay — Gift  to 
One  At,  If,  On,  Upon^ 
When,  and  After 
Twenty-one,  457. 

(3)  PaymentPostponedfor 
Convenience  of  Tes- 
tator, or  to  Let  In 
Some  Other  Interest, 

458- 

(4)  Effect    of   Severance, 

458. 

(5)  Gift  of  Intermediate 
Interest,  458. 

(6)  Efect  of  Gift   Over 

Upon   Vesting,  460. 

(7)  Gifts  to  Classes,  460. 
(o)  Residuary     Bequests, 

461. 
(9)  Foreg oin g     Rules 
field  to  a  Clear  Con- 
trary Intent,  461. 
<io)  Gift  of  Interest  to  A 
for  Life  and  at  His 
Death    the    Principal 
to  B^  462. 
(11)  Direction   to    Pay   at 
Specified  Time,  463. 
*'-    Vesting    of   L  ega  c  ies 

Charged  on  Land,  463. 
««  Legacies    Charged    Upon 
Both  Real  and  Personal 
Estate^  464. 
y*-  Legacies    Charged    Upon 
Proceeds     of     Converted 
Land,  464. 
g.   Vesting  of  Mixed  Funds, 

465- 

12a 


A.  Whether  a  Contingency 
Affecting  One  of  the  Series 
of  Limitations  Affects  All, 

465. 

21.  Divesting,  467. 

a.  DivestingClauses  Strictly 
Construed —  Vested  Gift 
Not  Divested  Unless  Exact 
Contingency  Happens  — 
Failure  of  Gift  Over, 
467. 

b.  Of  Construing  an  Inter^ 
est  to  Be  Absolute  Rather 
Than  Defeasible,  468. 

c.  Contingent  Interests  Sub- 
ject to  a  Condition  Subse- 
quent, 468. 

22.  Conditions,  468. 

a.  By  What  Words  Created 
^^Gifts  to  Executors  and 
Testamentary  Trustees — 
Conditions,  Limitations, 
Conditional  Limitations, 
468. 

b.  Conditions  Precedent  and 
Subsequent  Distinguished, 

473- 

c.  Time    of   Performance — 

Ignorance  of  the  Existence 
of  Condition  as  an  Excuse 
for  Non-Performance,$f*j^. 

d.  Impossible,  impolitic^  Im- 
moral, or  Iltegal  Condi- 
tions^ 475. 

C.  Conditions  in  Restraint  of 
Marriage,  476. 

( 1 )  As  to  Real  Estate,^*j6, 

(2)  Personalty,  477. 

(3)  Legacies  Charged  on 
Land,  481. 

(4)  Legacies    Charged  on 


Proceeds  of  Converted 

I— Mix. 
481. 


Land — Mixed  Funds, 


(5)  Restraints  Upon  Sec- 
ond Marriage  ,481. 

(6)  Performance  and 
Waiver^  482. 

f.  Condition  Not  to  Contest 
Will,  483. 

g.  Assuming  Testator'* s 
Name,  484. 

h.  Residence,  484. 
I.  Repugnant        Conditions, 
484. 

23.  Survivorship,  486. 

a.  Words  of  Survivorship — 
To  What  Period  Referred, 
486. 

b,  "" Survivor^' --When Read 
"  Others;'  490. 

r.  Accrued  Shares,  493. 

24.  Substitution,  494. 
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a.  Definition^  494. 

b.  Gifts  Over  on  Death  Un- 
der Specified  Circuni' 
stances^  494. 

c.  Gifts  Over  to  Executors^ 
AaministratorSfOr  Repre- 
sentatives^ 495. 

d.  Gifts  to  Classes  y  Substitu^ 
tional     and     Independent 

GifiSy  495- 
25.   Words   Importing  Death — 

To  What  Period  Referred, 

502. 

ff.  Words  Referring  to 
Death  Simply  —  D eath 
Treated  as  a  Contingent 
Evenly  502. 

(1)  When  the  Gift  Is  Im- 
mediate, <;02. 

(2)  When     the     Gift     Is 
Postponed,  504. 

b.   Words  R  efe  r  r  i  n  g  to 
Death     Coupled    with     a 
Contingency,  504. 
36.  Successive    and    Concurrent 

Interests,  507. 

a.  Devise  to  a  Class  in  Tail, 

507. 

b.  Gifts  to  Parent  and  Chil- 
dren ( Compare  supra,  this 
title  Devise  to  A  or  to  A 
Jor  Life,  or  to  A  and  His 
Heirs,  and  if  He  Die 
Without  Issue  Over;  also 
Gift  to  A  and  His  Chil- 
dren —  Rule  in  WilcTs 
Case),  508. 

c.  Gifts  to  Parent  and  Issue 
(See   Issue,    vol.    11,    p. 

879)*  509- 
27.  yoint   Tenants  and  Tenants 

in     Common       (See    Joint 


Tenants,  vol.  11,  p.  1057), 

509. 

28.  Tenants  by  Entireties  (See 

Joint  Tenants,  vol.  11,  p. 
1069),  510. 

29.  Interests  Undisposed  of,  510. 

a.  Title  of  Heirs  ana  Next 
of  Kin,  510. 

b.  Title  of  Executor  to  Resi- 
due Undisposed  of  (See 
Executors  and  Admin- 
istrators, vol.  7,  p.  236), 
5". 

c.  Unexhausted  Interest  in 
Lands  Devised  for  Spe- 
cial Purposes,  512. 

d.  Charges  on  Realty — Pro- 
ceeds of  Land  Directed  to 
Be  Sold  (See  Legacies, 
vol.  13,  p.  43),  512. 

e.  Charges  on  Mixed  Pnnds 
(See  Legacies,  vol.  13,  p. 
45).  5»2. 

f.  Devolution  of  Increase  in 
Rentals  Devised  to  Char^ 
ity  —  Thetford  School 
Case,  513. 

30.  Doctrine  of  Lapse  (See  Leg- 
acies AND  Devises,  vol.  13, 

P-  34),  515. 

31.  Administration  (See  Debts 

OP  Decedents,  vol.  5,  p.  306; 
Executors  and  Adminis- 
trators, vol.  7,  p.  165),  515. 

32.  Election  (See  Election,  vol. 

6,  p.  247),  515. 

33.  Conversion  (See  Ec^jita- 
BLE  Conversion,  vol.  6,  p. 
664),  515. 

34.  Executor'^s  Trusts  (See 
Trusts  and  Trustees,  vol. 

27.  P-i),  5^S- 


I.  Defihitioh. — A  **will,"  "last  will,'*  or  more  accurately,  "last 
will  and  testament,"  may  be  defined,  in  the  present  condition  of 
the  common  and  statute  law,  as  the  legal  declaration  of  a  man  s 
intention  which  he  wills  to  be  performed  after  his  death,  touching 
either  the  disposition  of  his  property,  the  guardianship  of  his  chil- 
dren, or  the  administration  of  his  estate.* 


1.  A  will  is  defined  by  Blackstone  to  laration  must  be   legal,    t.  e.,   if  oral 

be  '*  the  legal  declaration  of  a  man's  it  must  be  as  prescribed  by  the  rules 

intention  which  he  wills  to  be  per-  regulating    nuncupative    wills,    as    to 

formed   after  his  death."    3  Bl.  Com.  which  see  Nuncupative  Wills,  vol. 

499,  cited  with  approval  in  Col  ton  v,  16,  p.  1006 ;  and  that  if  written  it  must 

Colton,  127  U.  S.  309 ;  Frew  v.  Clarke,  conform  to  the  requirements  of  the  gov- 

80    Pa.    St.    178.    The    characteristic  erning  statute.     Hence,  it  has  been  said 

features  of  this,  as  well  as  of  the  defi-  that  the  word  **will"  has  a  technical 

nition  in   the  text,  are,  that  the  dec-  meaning    and   implies  an   instrument 
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ailQry  aad  Origin.                            WILLS.  HIttory  aad  Origlm. 

n.  HiBTOBT  AVD  OueDT. — The  right  of  testamentary  disposition, 
as  an  incident  of  the  right  of  property,  seems  to  have  been  recog- 
nized in   some   form   or  other,  by  almost  all  races  who  have 

executed  with  prescribed  formalities,  to  an  informal  writing,  letter  or  memo- 
take  effect  after  death,  subject  to  altera-  randum,  which  merely  revokes  a 
tioD,  cancellation,  or  revocation  at  the  former  testamentary  disposition,  is  not 
volition  of  the  maker.  See  i  Jarm.  on  entitled  to  probate.  Goods  of  Fraser, 
Wills  (5th  ed. )  16,  notes  by  Randolph  &  L.  R.,  2  P.  &  M.  40.  But  compare  Groods 
Talcott.  See  infra,  this  title,  What  of  Hicks,  L.  R.,  i  P.  A  M.683;  Laugh- 
Constitutes  a  Will — Distinguishing  ton  v,  Atkins,  I  Pick.  (Mass.)  535; 
Ckar^icteristics.  Goods  of  Durance,  L.  R.,  2  P.  db  M. 

A  ^11  has  also  been  defined  to  be  406;  Brenchley  v.  Still,  2  Rob.  162. 
^  any  instrument  whereby  a  person  On  the  other  hand,  a  codicil  not  con- 
makes  a  disposition  of  his  property  to  taining  any  disposition  of  property  has 
take  effect  after  his  death."  Cover  v,  been  held  entitled  to  probate.  Brench- 
Stem.,  67  Md.  449;  Carey  v.  Dennis,  13  ley  v.  Still,  2  Rob.  162. 
Md.  £.  Bynonymlty  of ''  WIU,"  **  Teatament," 
This  view  is  also  adopted  by  Red-  '*  Last  WIU  and  Testament."— At  the 
field,  who  says  that  testamentary  power  present  day  these  terms  are  practically 
for  all  practical  purposes  is  confined  in  synonymous.  Schouler  on  Wills  (2d 
most  American  states  to  the  disposi-  ed.),  §  2. 

tion  of  property  and   the    accidental  Distinction    Between     "Testament" 

control  of  the  donees,  consequent  upon  and"  DsTlse." — '*  Testament"  has  some- 

the  conditions  and  limitations  annexed  times  been  confined  to  dispositions  of 

to  the  bequest,     i  Redf.  on  Wills  (4th  personalty  by  will  ;  while  *'  devise  "  has 

ed.)  5.    Now  while  it  is  undoubtedly  been   the  attributed   denomination   of 

true  that  any  instrument  intended  to  similar    dispositions    of    realty.    This 

dispose  of  the  testator's  property  after  distinction,    however,   might    now    be 

death,  provided  the  statutory  formali-  ignored,  without  serious  lack  of  pre- 

ities  are  observed,  may  operate  as  a  cision.     See  4  Kent's  Com.  (X3th  ed.) 

will  (Lawson's  Rights,  Remedies  and  501 ;  Redf.  on  Wills  (4th  ed.),  p*  6. 

PracUce  3139,  citing  "WM  v.  Wall,  30  **wm"  Includes '•CodlcUs.''— The  word 

Miss.  91 ;  64  Am.  f>ec.  147 ;   Babb  v,  '*will,"  in  modem  legislation,  includes 

Harrison,  9  Rich.  Eq.  (S.  Car.)  iii ;  70  codicils  as  the  generic  term,  the  specific 

Am.  Dec.  203),  yet  it  seems  clear  that  and  statutory  provisions  in  regard  to  the 

the  term  today  applies  equally  to  in-  mode  of  executing  wills,  and  personal 

struments  framed  exclusively  with  a  capacity  of  testator,  apply  to  codicils, 

view  to  appointing  executors,  leaving  Schouler  on  Wills  (2d  ed.),  §8;  Bay  ley 

the  property  to  pass  under  the  Statute  v,  Bailey,  5  Cush.  (Mass.)  245;  Deer- 

of  Distributions  as  though  no  will  had  lug's  Pol.  Code  Cal.,  §  17,  p.  5;  Cali- 

been  made,  l^chouler  on  Wills  (ad  ed.),  fornia  Civ.  Code,  §  14,  p.  5. 

k  It  note  2 ;  Barber  v.  Barber,  17  Hun  (N.  Second  Will  Destroyed  by  mstake. — 

Y.)  72 ;  Miller  v.  Miller,  3a  La.  Ann.  Where  the  subsequent  will  is  destroyed 

437 ;  as  well  as  to  testamentary  instru-  under  a  mistaken  impression  that  the 

ments  appointing   guardians.    Ward-  former  will  is  thereby  revived,  it  would 

vellv.  Wardwell,  9  Allen(Mas8.)  518;  seem  that  the  contents  of  the  second 

E*  p.  Ilchester,  7  Yes.  367.    Such  also  will  might  be  proved,  and   as  proved 

seems  to  be  the  meaning  of  the  term  have  effect.    Powell  v,  Powell,  L.  R.,  i 

under  I  Vict.,  ch.  26.    See  Schouler  on  P.  &  M.  209;  Brown  v,  Bro¥m,  8  £1.  & 

Wills  (2d  ed.),^  8,note  3, and  appendix.  Bl.  876;  Wood  v.  Wood,  L.  R.,  x  P.  & 

Ibrsiy  Dlslnliertttng  Bon. — An  instru-  M.  309. 

ment  which  appoints  no  executor,  and  It  is  held  that  the  contents  of  such 

merely  excludes  one  of  testator's  sons  will,  destroyed  under  the  misconception 

from  participation  in  the  estate,  with-  that  a  former  will  is  revived  by  the  act 

out  making  any  other  disposition  of  of  destruction,  as  established  by  evi- 

the  property,  has  been  held  not  en-  dence,  must  show  clearly  that  the  first 

titled  to  probate.    Coffman   v.  Coff-  will  was  thereby  revoked.    See  Cutto 

man,  85  Va.  459.  v,  Gilbert,  9  M!oo.  P.  C.  C.  131.    This 

Infinnial  Beyocatlon. — It  should  also  seems  slightly  inconsistent    with  the 

be  observed  that  it  has  been  held  that  principle  of  *Mntent." 
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advanced  above  the  savage  stage  of  development.^  In  England^ 
the  right  of  bequeathing  chattels,  real  and  personal,  seems  to 
have  existed  from  the  earliest  times,^  although  the  power,  unless 
the  testator  died  without  either  wife  or  issue,  was  subject  to  their 
right  to  ''  reasonable  parts ;  '*  for  by  the  common  law,  as  it  stood 
according  to  Glanvil  in  the  reign  of  Henry  II.,  a  man's  goods  were 
divided  into  three  equal  parts ;  one  of  which  went  to  his  issue  or 
lineal  descendants,  another  to  his  wife,  and  the  third  was  at  his 
own  disposal ;  if  he  died  without  a  wife  he  might  then  dispose  of 
one  moiety  and  the  other  went  to  his  children,  and  so  e  converso; 
if  he  had  no  children,  the  wife  was  entitled  to  one  moiety  and  he 
might  bequeath  the  other ;  but  if  he  died  without  either  wife  or 
issue,  the  whole  was  at  his  own  disposal.  The  shares  of  the  wife 
and  issue  wjere  called  "reasonable  parts,"  and  the  writ  de  rattona- 
bill  parte  bonorum  was  given  to  recover  them  from  the  executors.* 
Early  legislation  led  gradually  to  the  abolition  of  the  doctrine  of 
reasonable  parts  in  various  countries,*  until  finally  the  Statute  of 

1  Vict.,  ch.  26  (A.  D.  1837),  removed  all  restraints  from  the  testa- 
mentary disposition  of  personalty.^ 

After  the  introduction  of  feuds  into  England,  and  prior  to  the 
passage  of  the  Statute  of  Wills,  32  Hen.  VIII.,  there  was  no 
power,  but  in  a  few  exceptional  cases,  to  devise  real  estate  save 
through  the  medium  of  a  devise  to  uses  enforced  in  chancery,® 
and  hence  when  the  Statute  of  Uses  was  passed,  27  Hen.  VIII., 
ch.  10,  which  converted  all  uses  into  legal  estates,  real  estate  became 
again  incapable  of  being  devised.  To  remedy  this  the  Statute  of 
Wills,  32   Hen.  VIII.,  ch.  i  (explained  by  32   Hen.  VIII.,  ch.  5), 

1.  See  Schouier  on  Wills  (2d  ed.)f  ^^     Charles  I.,  to  be  the  general  law  of  the 
12, 13.  land.     But,  on  the  other  hand.  Lord 

2.  2  Bl.  Com.  491.  Coke  says  that  it  appears  by  the  Re^is- 
8.  I  Wm.  on  Exrs.  (9th  ed.)  2  ;  2  Bl.     ter,  and  many  of  our  books,  that  there 

Com.  491,492;  Schouier  on  Wills  (2d  roust   be   a   custom,   alleged  in    some 

ed.),  §  14.  county,  etc.,  to  entitle   the  wife   and 

*'It  must  indeed  be  remarked    that  childTen  to  t\ie  ynit  de  raiionabili parte 

there  has  been  a  controversy  whether  bonorum,  and  that  so  it  had  been  re- 

this  was  the  general  law  of  the  land,  solved  in  Parliament."  i  Wms.  on  Exrs. 

or  only  such  as  obtained  by  custom  in  (8th  ed.),  bk.  i,  ch.  i. 

particular  places.     Fitzherbert,  in  his  4.  2  Bl.  Com.  492, 493. 

commentary  on  the  writ  de  rationabili  5.  *'  And  be  it  further  enacted,  that 

parte  bonorum,  contends  that  the  dis-  it  shall  be  lawful  for  every  person  to 

tribution,    which   excludes   the   testa-  devise,  bequeath,  or  dispose  of,  by  his 

mentary  power  from  a  certain  portion  will,  executed  in   manner  hereinafter 

of  the  personal  estate,   was  in  his  time  required,  all   real  estate  and  all   per- 

the  common  law  of  the  land,  and  there-  sonal  estate  which  he  shall  be  entitled 

fore  needed  not  a  special  custom  to  sup-  to,  either  at  law  or  in  equity,  at  the  time 

port  it.     Co.  Litt.  176  b,  note  (6),  by  of  his  death,  and  which,  if  not  so  de- 

Hargrave.  And  Mr.  Justice  Blackstone,  vised,  bequeathed,  or  disposed  of,  would 

2  Bl.  Com.  492,  expresses  a  strong  devolve  upon  the  heir-at-law,  or  custo- 
opinion  to  the  same  effect,  citing  Glan-  mary  heir  of  him,  or  if  he  became  en- 
vil,  Bractpn,  Magna  Charta,  the  Year  titled  by  descent,  of  his  ancestor,  or 
Books,  and  a  passage  from  Sir  Henry  upon  his  executor  or  administrator." 
Finch ;  the  last  of  which  authorities  i  Vict,  ch.  26. 

expressly  lays  it  down,  in  the  reign  of        6.  Rbmaindbrs,  vol.  20,  p.  908. 
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was  passed,  which  enabled  a  testator  to  devise  all  his  lands  held 
in  free  and  common  socage  and  two-thirds  of  that  held  in  Knight's 
Service;  and  by  the  passage  of  Statute  12  Car.  2,  ch.  24,  which 
converted  nearly  all  lands  into  free  and  common  socage  tenure, 
lands  held  in  Knight's  Servicebecamedevisable  without  restriction.^ 

In  the  United  States^  as  neither  feudal  tenure  nor  the  doctrine 
of  reasonable  parts  has  ever  distinctly  obtained,  the  rule  is  that 
one  may  dispose  of  all  his  real  and  personal  property  by  will  duly 
executed  with  prescribed  formalities.* 

nL  By  What  Law  BxeuLATSD. — See  Conflict  of  Laws,  vol. 
3,  p.  630. 

IV.  CLA8BIFIGATIOH. — All  testamentary  dispositions  may  be  classi- 
fied as  follows : 

1.  Written  Testaments  or  Ordinary  Wills. — These  present  the  char- 
acteristics  of  the  above  definition  and  no  others. 

2.  Nnncupatiye  Wills. — See  Nuncupative  Wills,  vol.  16,  p. 
1006. 

3.  Mystic  Testaments. — A  mystic  testament  consists  of  a  written 
testament  inclosed  and  sealed  in  the  presence  of  witnesses.  Un- 
der the  law  of  Louisiana^  much  of  which  is  derived  from  the  civil 
law  from  French  and  Spanish  sources,  such  instruments  have 
peculiar  efficacy.* 

4.  Holographic  or  Olographic  Testaments. — A  holographic  or  olo- 
graphic will  is  one  written,  dated,  and  signed  entirely  by  the  tes- 
tator's own  hand,  and,  for  this  reason,  certain  formalities  which 
must  attend  the  execution  of  a  will  not  so  prepared,  the  chief  of 
which  is  attestation  by  witness,  are  dispensed  with.*     The  attes- 


1.  Bl.  Com.  152;  Schouler  on  Wills  tlie  sheet  that  serves  as  its  envelope, 
(2d  ed.),  k  15-  Aiid  that  act  shall  be  signed  by  the  tes- 
S.  Schouler  on  Wills  (2d  ed.)*  k  16.  tator  and  by  the  notary  and  the  wtt- 
S.  The  following  are  the  provisions  of  nesses.  All  that  is  above  prescribed 
the  Louisiana  Civil  Code  on  the  subject,  shall  be  done  without  interruption  or 
*'The  mystic  or  secret  testament,  turning  aside  to  other  acts;  and  in  case 
otherwise  called  the  close  testament,  is  the  testator,  by  reason  of  any  hindrance 
made  in  the  following  manner :  The  that  has  happened  since  the  signing  of 
testator  must  sign  his  dispositions,  the  testament,  cannot  sign  the  act  of 
whether  he  has  written  them  himself,  superscription,  mention  shall  be  made 
or  has  caused  them  to  be  written  by  of  the  declaration  made  by  him  thereof, 
another  person.  The  paper  containing  without  its  being  necessary  in  that  case 
these  dispositions,  or  the  paper  serving  to  increase  the  number  of  witnesses, 
as  their  envelope,  must  be  closed  and  Those  who  know  not  how  or  are  not 
scaled.  The  testator  shall  present  it  able  to  write,  and  those  who  know  not 
thus  closed  and  sealed  to  the  notary  how,  or  are  not  able  to  sign  their 
and  to  seven  witnesses,  or  he  shall  names,  cannot  make  dispositions  in 
cause  it  to  be  closed  and  sealed  in  their  the  form  of  the  mystic  will.  If  any  one 
presence ;  then  he  shall  declare  to  the  of  the  witnesses  to  the  act  of  super- 
notary  in  the  presence  of  the  witnesses  scription  knows  not  how  to  sign,  ex- 
that  that  paper  contains  his  testament  press  mention  shall  be  made  thereof, 
written  by  himself,  or  by  another  by  In  all  cases  the  act  must  be  signed  by 
his  direction,  and  signed  by  him,  the  at  least  two  witnesses.''  Louisiana 
testator.  The  notary  shall  then  draw  Civ.  Code,  art  1584- 1588. 
up  the  act  of  superscription,  which  4.  3  Bouv.  Law  Diet.  "Testament*' 
shall  be  written  on  that  paper,  or  on  (15th  ed.)  722;  Louisiana  Civ.  Code, 
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art.   1581,  1588;  4  Kent*s  Com.   (13th  shows  a  testamentary  intent,  and  such 

^)  5i9>  S^^i  Williams  v.  Hardy,   15  document,    If   wholly    written,   dated, 

Lfa.  Ann.  286.    See  Wilbourn  v.  Shell,  and  signed  by  the  testator,  is  entitled  to 

59  Miss.  305 ;   42   Am.  Rep.  363 ;  In  probate  as  an  olographic  will.  Mitchell 

re  Soher's  Estate,  78  Cal.  477 ;  Toebbe  v,  Donohue,  xoo  Cal.  302. 

v.  Williams,  80  Ky.  664.  Presumption  Against  Doenmamt's  Ba- 

Instance  of  Document  Held  to  Be  a  Ing  a  Holographic  Will. — In  Crutcher  v. 

Holographic  Will. — The  following  docu-  Crutcher,  11  Humph.  (Tenn.)  377,  it  is 

ment,  written,  signed,  and  dated,  in  the  held  that  the  Act  of  1784,  ch.  io,provid- 

hand  of  J.  M.,  was  held  to  be  valid  as  ing  that  when  any  will  may  be  found 

his  holographic   will,  or  as  a  codicil  amongst  the  valuable  papers  or  eflfects 

thereto :  **  f  100,000.   New  Orleans,  Jan.  of  a  person    deceased,  and  it  shall  be 

25,  1848.     Four  years   from  and   after  in  the  handwriting  of  such  person,  and 

my  death,  I  hereby  authorize  and  di-  his  name  subscribed  thereto,  or  inserted 

rect  (and  will)    my  executors  to  pay  in  some  part  of  such  will,  it  shall  be 

unto  F.  one  hundred  thousand  dollars,  sufficient  to  convey  an  estate  in  lands, 

John  McDonogh.'*     Pena  v.  New  Or-  prescribes  a  special  case,  which,  being 

leans,  13  La.  Ann.  86;  71  Am.  Dec.  506.  complied  with,  will  make  a  will  valid 

Instances  of  Documents  Held  Not  to  Be  without  a  signature  or  attesting  wit- 
Holograpliic  Wills. — A  decedent  had  two  nesses,  so  far  as  authentication  is  con- 
drawers,  in  one  of  which  he  kept  his  cemed ;  that  the  mode  of  authentica- 
notes,  deeds,  and  other  valuable  papers,  tion  being  complied  with,  the  question 
carefully  arranged,  together  with  his  arises  whether  the  paper  propounded 
money  and  other  valuable  effects ;  and  was  intended  by  the  par^  to  be  his 
in  the  other  he  kept  some  papers  of  will;  and  the  absence  of  the  testator's 
little  value,  carelessly  deposited  with  signature,  or  if  there  is  an  attesting 
some  effects  of  very  small  value.  It  clause,  and  no  attesting  witnesses,  if  it 
was  held  that  a  holograph  script,  found  does  not  contain  a  disposition  of  all  the 
in  the  latter  place,  could  not  be  proved  estate  of  the  party,  or  if  he  made  from 
as  a  will,  under  the  statute,  for  the  ar-  time  to  time  alterations  without  appoint- 
ticles  found  with  the  script  could  not  ing  executors  or  coming  to  a  conclu- 
justly  be  called  **  the  valuable  papers  sion,  or  if  the  paper  appears  in  the  form 
or  effects "  of  the  decedent.  Little  v,  of  loose  memoranda  or  notes,  a  pre- 
Lockman,  4  Jones  (N.  Car.)  494.  sumption  arises  from  any  of  these  cir- 

An  instrument  in  the  handwriting  of  cumstances  that  the  writer  did  not  in- 
a  decedent,  written  on  a  sheet  of  letter  tend  the  paper  to  be  and  operate  as  his 
paper,  the  body  of  the  writing  com-  last  will;  but  such  presumption  may  be 
mencing  with  the  decedent's  name  on  removed  by  satisfactory  proof, 
the  first  page  and  ending  about  the  In  Virginia,  West  Virg-iniay  North 
middle  of  the  next,  the  paper  being  Carolina^ Kentucky ^TennesseeyArkan- 
folded  so  that  the  third  page  was  out>  sas^  Texiis^  California^  Dakota^  M'on- 
side,  with  the  words  ^  I.'s  will "  indorsed  iana^  Utah^  andf  Mississippi^  a  holo- 
on  the  back,  at  about  the  middle  of  the  graphic  will,  wholly  written  and  sub- 
third  page  when  the  paper  was  unfolded,  scribed  by  testator,  need  not  be  attested 
in  the  handwriting  of  the  deceased,  by  witnesses.  Virginia  Code  (1873), 
with  the  name  of  the  deceased  not  ch.  xi8,  §  4;  West  Virginia  Laws 
signed  at  the  end  of  the  writing,  but  (1883),  ch.  84,  §  3;  North  Carolina 
with  a  date  attached,  and  after  the  date  Code  (1883),  ^  2136;  Kentucky  Gen. 
a  clause  appointing  an  executor,  the  Stat.  (1883),  ch.  113,  §  5;  Baker  v. 
instrument  not  professing  to  dispose  of  Dobyns,  4  Dana  (Ky.)  220;  Tennessee 
the  entire  estate  of  the  decedent,  is  Code  (1884),  §  3004;  Arkansas  Gen. 
not  a  good  holographic  will,  and  can-  Stat.  (1884),  ^  6492;  Texas  Rev.  Stat, 
not  be  admitted  to  probate.  Roy  v.  (1879),  §§  1847,  4859,  4860;  California 
Roy,  16  Gratt.  (Va.)  418;  84  Am.  Dec.  Civ.  Code,  §  6377;  Dakota  Prob.  Code, 
690.  §  21,  Civ.  Code,  §  691;  Montana  Prob. 

A  written  document  providing  that  Code,  ^  439;  J/f>5rj5r^/f  Code  (1880), 

"this  is  to  serifey  that  ie  levet  to  mey  $1262;  Idaho  Kev.  Stat.  (1887),  §  5728: 

wife  Real  and  persnal  and  she  to  dis-  ^rizoMa  Rev.  Stat  (1887),  ^$3234, 3335. 

pose  for  them  as  she  wis"  is  properlpr  Bsqnisites  of  Holographic    Will. — In 

construed  as  if  it  read  :  This  is  to  certi-  North    Carolina    and    Tennessee^  the 

fy  that  I  leave  to  my  wife  real  and  per-  will  is  not  good  unless  the  name  of  the 

sonal  property,  and  she  to  dispose  of  testator  is  subscribed  or  inserted,  and 

them  as  she  wishes ;  and  as  thus  read  the  instrument  found  among  valuable 
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tation  of  subscribing  witnesses  at  the  bottom,  however,  does  not 
mar  it,  as  their  signatures  form  no  part  of  the  will.*  For  the 
same  reason  an  unsigned  attestation  clause  may  be  disregarded.* 
The  name  of  the  testator  at  the  commencement  of  the  paper  has 
been  held  an  equivocal  act,  and  insufficient  as  a  signature,  unless 
it  appears  affirmatively  from  something  on  the  face  of  the  paper 
that  it  was  so  meant,^  nor  is  the  fact  that  the  paper  is  indorsed 
in  the  testator's  handwriting  as  his  will — as  "  Roy's  Will,"  that  be- 
ing the  testator's  name — sufficient.*  A  will  consisting  of  a  printed 
form,  with  the  blanks  filled  in  with  the  testator's  handwriting,  has 
been  held  not  a  holographic  will  and  no  part  of  it  good.^     The 

papers  or  effects  of  the  deceased,  or  Andrews  v,  Andrews,  12  Martin  (La.) 

lodged  in  the  house  of  another  for  safe  713;  Knight  v.  Smith,  3  Martin  (La.) 

keeping.  iWrM  Caro/i«fl  Code  (1883),  163;   Langley  v.  Langley,  12  La.  114; 

^  2136;  Tennessee  Code  ( 1884),  §  3004.  Brown  v.  Beaver,  3  Jones  (N.  Car.)  516 ; 

Sec  Sawyer    v.   Sawyer,  7  Jones  (N.  67  Am.  Dec.  255;  Roth's  Succession, 

Car.)  134;  Hughes  V.  Smith,  64  N.  Car.  31    La.   Ann.  315.    See  In  re  Soher's 

493;  Hill  V,  Bell,  Phill.  (N.  Car.)  122;  Estate,  78  Cal.477;  Perkins  t'.  Jones,  84 

93 Ann.Dec.  583;  Winstead i>. Bowman,  Va.  358. 

68  N.  Car.  170;  Marr  v.  Marr,  2  Head.  2.  Hill  v.  Bell,  Phill,  (N.  Car.)  122; 

(Tenn.)  303;    Hooper  v.  McQuary,  5  93  Am.  Dec.  583 ;  Guthrie  v.  Owen,  36 

Coldw.  (Tenn.)  136.  Am.  Dec.  318,  n.    See  Allen  v.  Jeter,  6 

Proof  of  Teitator^i  Oblrography. — In  Lea  (Tenn.)  672. 

NortA  Carolina^  Tennessee,  and ^  rkan-  8.  Position  of  Testator'!  Name. — Ram- 

j«j,  the  handwriting  must  be  proved  to  sey  v.  Ramsey,  13  Gratt.  ( Va.)  664;  70 

be  that  of  the  testator  by  three  credible  Am.  Dec.  438;  Roy  v.  Roy,  16  Gratt. 

witnesses  who   believe  such  will   and  (Va.)  418;  84  Am.  Dec.  696.    But  see 

every   part  of  it,  to   be  in   his  hand-  Johnson's  Estate,  Myr.  Prob.   (Cal.)  5. 

writing.   North  Carolina  Code  (1883),  Thus  in  Ramsey  v.  Ramsey,  13  Gratt. 

^2136;  Tennessee  Code  (1884),  ^  3004.  (Va.)  664;  70  Am.  Dec.  438,  where  a 

See  Outlaw  v.  Hurdle,    i    Jones   (N.  holograph  will  commenced ''I,  Thomas 

Car.)  150.  Ramsey,  of  Charlotte,  do  hereby  make 

In  Texas,  two   are   enough.     Texas  my  last  will  and  testament  in  manner 

Rev.  Stat.,  §§  1847,  4859,  4860.  and  form  following,"  but  the  testator's 

BeTOldng  Power — ^Azicansas. — In  this  signature  did  not  appear  elsewhere,  the 

state  it  is  provided  that  no  holographic  court   in  refusing  probate  used  much 

will  is  good,  in    bar  of  a  will  in  ordi-  the  same  language  as  appears  in  the 

nary  form ;    that    is,   a    will    executed  text. 

and  attested  as   prescribed.     Arkansas  In  North   Carolina  and   Tennessee^ 

Dig.   (1884),  ^    6492.     See  Rogers    v.  the  name  may  be  either  subscribed  or 

Diamond,  13   Ark.    474;  Abraham    v.  inserted.  A^<>VM  C«ro//»a  Code  (1883), 

Wilkins,  17  Ark.  292;  Vines   t'.  Cling-  §  2136;  Tennessee  Code  (1884),  ^3004; 

fost,  21  Ark.    309;  Ex  p.    Horner,  27  Tate  t'.  Tate,  11  Humph.  (Tenn.)  465, 

Ark.  443.  Position  of  Date. — The  date  may  be 

In  other  states    such  wills  may  be  placed  below  the   signature.     Succes- 

proved  in   the  same   manner  as  other  sion  of  Fuqua,  27  La.  Ann.  273. 

private    writing^.     Montana     Probate  The  date  may,  in  the  absence  of  any 

Code,  §19;  /^a>(<7  Rev.  Stat.  (1887),  ^  designation   by  law  of  the   particular 

5728;  Arizona  Rev.  Stat.  (1887),  §  979.  place  in  which  it  is  to  be  put  on  a  hol- 

In  California  and    Idaho,  such    will  ographic  will,  be  placed  at  the  head  or 

may  be  made  either  in  or  out  of  the  foot,  or  in  the  body  of  the  instrument, 

state.  California   Civ.  Code,  §   6277;  Zerega  v.  Percival,  46  La.  Ann.  590. 

Idako  Rev.  Stat.  (1887),  §  5728.  4.  Roy  v.  Roy,  16  Gratt.  ( Va.)  418; 

It  has  been  held  in  Louisiana  that  84  Am.  Dec.  696;  Plumstead's  Appeal, 

a  person   who  is   blind    may  make  a  4  S.  &  R.  (Pa.)  545. 

valid  olographic  testament.'  State  v.  5.  In  re  Rand's  Estate,  61  Cal.  468 ; 

Martin,  2  La.  Ann.  667.  44  Am.  Rep.  555;  In  re  Billing's  Es- 

1. 4  Kent's  Com.  (13th  ed.)  519,  520;  tate,  64  Cal.  427. 
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date  is  an  important  part  of  every  holographic  will  and  consists 
of  the  year,  month,  and  day,  the  omission  of  any  one  of  which  is 
fatal.  1 

5.  Contiiigent  WilLi. — A  contingent  or  conditional  will  is  one  so 
drawn  as  to  become  operative  only  upon  the  happening  or  not 
happening,  or  upon  the  existence  or  non-existence,  of  a  certain  set 
of  circumstances  during  a  certain  period  of  time,  so  that  if  the 
contingency  fails  or  occurs  the  will  is  or  is  not  entitled  to  probate 
as  the  case  may  be.*  But  there  are  two  points  to  be  settled  be- 
fore any  will  can  be  refused  probate  upon  the  ground  that  it  is 

In  McMichael  v,  Bankston,  24  La.  aid,  2  Har.  <&  }.  (Md.)  346;  Maxwell  v. 
Ann.  451;  however,  an  holographic  Maxwell,  3  Mete.  (Ky.)  loi.  See  aUo 
will  in  which  two  words  appeared  not  Dougherty  v,  Dougherty',  4  Mete 
to  be  in  the  testator's  handwriting,  was  (Kj.)25;  Jacks  v.  Henderson,  i  De- 
sustained  on  the  ground  that  their  saus.  (S.  Car.)  543. 
presence  or  absence  could  have  no  In  Todd's  Will,  2  W.  A  S.  (Pa.  )i45, 
material  effect  upon  its  meaning.  it  appeared  that  the  testator,  in  con- 

OlograpUo  Will  in  Pencil.  —  It  was  temptation  of  a  journey,  began  an  in- 
held  in  Philbrick  v,  Spangler,  15  La.  formal  testamentary  paper  thus  :  *'  My 
Ann.  46,  that  an  olographic  will  in  wish,  desire,  and  intention  now  is,  that 
pencil  is  valid.  if  I  should  not  return  (which  I  will^ 

1.  Fuentes  t;.  Gaines,  25  La.  Ann.  85;  no  preventing  Providence)  what  I 
In  re  Martin's  Estate,  58  Cal.  530.  See  own  shall  be  divided  as  follows,"  etc. 
Clarke  v.  Ransom,  50  Cal.  595 ;  In  re  It  was  held  in  this  case  that  an  instru- 
Billing's  Estate,  64  Cal.  427.  But  see  ment  limited  by  a  condition  as  to  its 
Clark's  Succession,  11  La.  Ann.  125;  operation  could  not  be  admitted  to 
Gaines  v,  Lizardi,  3  Woods  (U.  S.)  77.  probate  as  a  will,  after  the  failure  of 

Where  an  olographic  will  was  dated  the    contingency    on    the    happening 

at  the  commencement,  and,  after  mak-  of   which   it  was  to  take  effect,  and 

ing  various  dispositions,  was  signed  by  hence  that  where  the  testator  returned 

the  testator,  and  he  subsequently  added  from  his  journey  (no  Providence  pre - 

another  clause  and  again  signed  it,  the  venting)   and  subsequently  died,   that 

instrument  appearing  to  be  congruous  the  instrument  should  not' be  admitted 

and  continuous,  it  will  be  presumed,  in  to  probate. 

the  absence  of  proof  to  the  contrary,  An  absent  husband  wrote  to  his  wife 

that  it  was  finished  at  one  time,  and  is  expressing  uncertainty  as  to  whether 

clothed  with  the  forms  required  for  its  he  should  survive  the  dangers  of  his 

validity.  Lagrave  v.  Merle,  5  La.  Ann.  journey,  concluding :  "  If  I  never  get 

278;  52  Am.  Dec.  589.  back   home,    I  leave   you    everything 

2.  I  Jarm.  on  Wills  (5th  Am.  ed.)  17;  I  have  in  the  world.  The  property  I 
Theobald  on  Wills  (2d  ed.)  11;  Redf.on  got  by  my  first  wife,  I  wish  you  to  re- 
Wills  (4th  ed.)  177;  Schouler  on  Wills  turn  everj'thing  to  her  father."  It  was 
(2d  ed.)  285;  Lugg  V.  Lugg,  2  Salk.  held  that  this  was  a  contingent  will, 
592  ;  S.  C,  I  Ld.  Raym.  441 ;  Parsons  v.  which  would  become  a  will  by  the 
Lanoe,  i  Ves.  190;  Sinclair  v.  Hone,  6  happening  of  the  condition,  but  that, 
Ves.  607 ;  Roberts  v,  Roberts,  2  S.  A  in  the  entire  failure  of  such  condition, 
T«  337;  In  re  Porter,  L.  R.,  2  P.  &  M.  the  document  would  never  become  a 
22 ;  In  re  Robinson,  L.  R.,  2  P.  &  M.  will.  Maxwell  v.  Maxwell,  3  Mete. 
171 ;  Lindsay  v.  Lindsay,  L.  R.,  2  P.  <fe  (Kv.)  loi. 

M.  459;  In  re  Thorne,  4  S.  A  T.  36;  A  paper  was  exhibited  for  record  as 

Tarver  v.  Tarver,  9  Pet.  (U.  S.)  174;  the  last  will  of  C.  W,,  proved  to  have 

Damon   v.   Damon,  8   Allen  (Mass.),  been  signed  by  him  at  a  time  when  he 

192 ;  Ex  p.  Lindsay,  2  Bradf.  (N.  Y.)  was  about  to  leave  the  state  of  his  resi- 

204;  Thompson  7;.  Connor,  3   Bradf.  dence.     It  was  written   somewhat  in 

(N.  Y.)   366;   Frederick's  Appeal,  52  the  form  of  a  letter  and  said:  "If  I 

Pa.  St.  338;  gi  Am.  Dec.  159;  Turner  should  not  come  to  you  again,  my  son 

V.  Scott,  51  Pa.  St.  126;  Todd's  Will,  2  M.  shall  pay,  etc."    Evidence  was  given 

W.  &  S.  (Pa.)  145;  Wagner  v.  M'Don-  that  C.  W.  went  to  Kentucky  and  re- 
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contingent  or  conditional  and  the  condition  has  failed:  First, 
whether  the  contingency  is  referred  to  as  the  occasion  of  making 
the  will  or  as  the  condition  upon  which  the  instrument  is  to  be- 
come operative,*  or  in  other  words,  whether  the  intention  of  the 
testator  is  to  make  the  validity  of  the  will  dependent  upon  the 
condition,  or  merely  to  state  the  circumstances  and  inducements 
which  led  him  to  make  a  testamentary  provision  ;*  and  secondly, 
if  the  language  clearly  imports  a  condition,  whether  it  applies  to 

turned,    and  that  he  lived  for  several  me,  being  about  to  travel  by  railway,  I 

weeks  thereafter.    The  writing  was  re-  hereby  leave."     In  re  Dobson,  L.  R.^ 

fused  probate.    Wagner  v.  McDonald,  i  P.  &  M.  88.  **  In  case  of  my  death  on 

3  Har.  &  J.  (Md.)  346.  the  way."     In  re  Mayd,  6  Prob.  Div, 

Will  Operating  as  Escrow. — In  Sewell  17.  "  Being  about  to  take  a  long  jour- 
r.  Slingluff,  57  Md.  538,  evidence  of  ney,  and  knowing  the  uncertainty  of 
the  alleged  parol  declarations  of  the  life."  Tarver  r.  Tarver^  9  Pet.  (U.  S.) 
testatrix  at  the  time  of  the  execution  174.  *'  To  provide  for  possible  contin- 
of  her  will,  that  it  should  become  in-  gencies."  Kelleher  v.  Keman,  60 
operative  on  the  happening  of  certain  Md.  440.  **  Let  all  men  know  here- 
events,  was  held  inadmissible.  The  by,  if  I  get  drowned  this  morning, 
court  observed  that  the  reasons  which  March  7,  1872,  that  I  bequeath,"  etc. 
apply  to  other  instruments  as  escrows,  French  v.  French,  14  W.  Va.  458.  "Ac- 
had  no  applicability  to  wills.  cording  to  my  present  intention,  should 

1.  Redf.on  Wills  (4th  ed.)  177;  Like-  anything  happen  to  me  l^efore  I  reach 

field  7*.  Likefield,  82  Ky.  591;  56  Am.  my  friends  in  St.  Louis."    Bx  f,  Lind- 

Rcp.  908;   Tarver  v.  'tarver,  9  Pet.  say,  a  Bradf.    (N.  Y.)  204.     So,  also, 

(U.  S.)  174;  Damon  v,  Damon,  8  Allen  where  the  will  began  :  **  Being  physic- 

(Mass.)  192.  ally  weak  in  health,  have  obtained  per- 

%.  Hoar,  J.,  in  Damon  v.  Damon,  8  mission  to  cease  from  all  duty  for  a  few 

Allen  (Mass.)  194;  French  V.French,  days,  etc.,"  and  then  proceeded, '*and  in 

14  W.  Va.  458;  Kelleher  r.  Kernan,  the  event  of  my  death  occurring  dur- 

60  Md.  440;  In  re  Barton's  Estate,  52  ing  such  time,  I  do  hereby  will  andbe- 

Cal.  538.      Thus  if  the  testator  makes  queath."    Goods  of  Martin,  L.  R.,  i  P. 

his  will  conditional  upon  his  death  dur-  Si  M.  380. 

ing  a  particular  period  which  he  sur-  Language  Importing  aCondltlon. — The 
vives,  the  will  does  not  take  effect.  In  following  expressions  have  been  held 
re  Porter,  L.  R.,  3  P.  &  M.  22  ;  In  re  to  create  a  condition  upon  the  failure 
Robinson,  2  P.  &  M.  171;  Lindsay  v,  of  which  the  will  is  not  entitled  to  pro- 
Lindsay,  L. R., 2  P.  &  M.  459.  See  In  bate:  Where  a  mariner  heads  his  will 
re  Thome,  4  S.  &  T.  36 ;  34  L.  J.  P.  131.  with  the  caption,  "  Instructions  to  be 

**  On  the  other  hand,  if  the  possibility  followed   if   I  die  at  sea  or  abroad," 

of  death  during  a  particular  period  is  Lindsay  v,  Lindsay,  L.  R.,  2  P.  &  M. 

given  as  the  reason  or  motive  why  the  ^59;  or  where  one  writes,  "  If  I  die  be- 

testator  makes  his  will,  it  is  not  con-  /ore    my    return    from    I r eland ^^  see 

tingent  upon    the   happening    of    the  Parsons  v,  Lanoe,  i  Ves.  189 ;  or,  *'  If  I 

death  during  that  period.     In  re  Dob-  never  get  back  home,  I  leave  you  every- 

son,  L.  R.,  I  P.  &  M.  88;  /«  re  Martin,  thing  I  have  in  the  world."     Maxwell 

L.  R.,  I  P.  &  M.  380;  In  re  Mayd,  29  v.  Maxwell,  3  Mete.  (Ky.)  loi. 
W.  R.214."  Theobald  on  Wills  (2d  ed.)         So   in  Kentucky,  where    a  will   de- 

II,  12.  vising  real  estate  read  :  *'  As   I  intend 

Language  Merely  EzpresslTe  of  Olr-  starting  in  a  few  days  for  the  State  of 

enmstances  Under  WUcli  Will  Was  Made.  Missouri^  and  should  anything  happen 

— ^The  following  expressions  have  been  that  I  should  not  return  alive,  my  wish 

held  merely  expressive  of  the  circum-  is,"  etc.     Dougherty  v,   Dougherty,   4 

stances  uncler  which  the  will  was  made.  Mete.  (Ky.)  25. 

and  not  conditional :  "  In  the  event  of        And   in   Missouri,  w^here    the    will 

m^  death  whilst  serving  in  this  horrid  read  :  **  I  this  day  start  for  Kentucky;  I 

climate,  or  any  accident  happening  to  may  never  get  back.     If  it  should  be 

me."  In  re  Thorne,  4  S.  &  T.  36.    '*  In  m^''  misfortune,   I   give   my   property, 

case  of  any  fatal  accident  happening  to  etc."     Robnett  r.  Ashlock,'49  Mo.  I7'i. 
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and  affects  the  whole  will  or  only  some  of  its  provisions.*  The 
tendency  of  the  later  and  better  considered  cases  is  to  construe 
the  language,  if  possible,  as  merely  setting  forth  the  circumstances 

which  induced  the  testator  to  make  a  testamentary  provision, 
rather  than  as  creating  a  condition  upon  which  alone  it  is  to  be- 
come operative,*  and  even  where  the  language  clearly  imports  a 
condition,  the  tendency  is  to  restrain  its  operation  to  particular 
provisions,  rather  than  to  allow  it  to  affect  the  entire  instrument.* 

In  both  instances  the  testator  survived  my  friends  in  St.  Louis,  I  wish  to  make 
the  journey  between  the  two  states  and  a  correct  disposal  of  the  three  hundred 
his  will  failed  in  consequence.  dollars  in  the  hands  of  Mr.  Harrison/ 
Again,  where  the  will  began:  **  I  am  may  express  rather  the  occasion  of 
going  to  town  with  my  drill,  and  am  making  the  instrument  than  a  clear 
not  feeling  good,  and  in  case  I  should  condition  on  which  the  disposition  was 
not  get  back,  do  as  I  say  on  this  to  take  effect.  She  does  not  say  that 
paper,"  and  the  testator  went  to  town,  she  gives  only  in  case  anything  should 
became  very  ill  there  but  was  brought  happen,  but  expresses  a  general  desire 
home,  where  he  soon  died  of  the  same  to  make  *  a  correct  disposal '  of  her 
illness,  it  was  held  that  the  paper  property,  naturally  introducing  the  rea- 
could  not  be  admitted  to  probate,  son  or  motive  operating.  The  term 
Morrow's  Appeal,  Ii6  Pa.  St.  440.  'should'  in  this  connection,  does  not 
See  further  Broadus  r*.  Rosson,  3  necessarily  import  condition  or  con- 
Leigh  ( Va.)  12  ;  Wagner  r.  M'Donald,  tingency  a«i  to  the  subject-matter  of  the 
3  Har.  &  J.  (Md.)  346;  French  t».  instrument,  but  may  have  been  designed 
French,  14  W.  Va.  45S,  and  cases  to  express  the  idea  that  lest  or  for 
cited.  fear    *  anything    should    happen,*  etc., 

1.  Damon  r.  Damon,  8  Allen  (Mass.)  she  proposed  to  make  a  will.  It  is 
194;  Ex  p.  Lindsay,  2  Bradf.  (N.  Y.)  used  by  way  of  introduction,  and  not 
204.  in  the  clause  of  gift.     The  will   is  in- 

2.  Strauss  v.  Schmidt,  3  Ph.  309;  Bx  artificially  drawn;  and  where  language 
f,  Lindsay,  2  Bradf.  (N,  Y.)  206;  is  employed  without  exactness  or  preci- 
French  i'.  French,  14  W.  Va.  458;  Kel-  sion,  close  and  literal  interpretation 
leher  v.  Kernan,  60  Md.  440;  In  re  may  very  easily  carry  us  wide  of  the 
Barton's  Estate,  52  Cal.  538.  See  cases  intention.  I  am,  therefore,  of  opinion 
-collected  in  two  preceding  notes.  that   the   will   should    be   admitted  to 

Probate  of  Will  Doubtftl  In  Terms —  proof,  and  its  construction  be  left  for 

Sabsequent    Constmctlon.  —  In    Ex    p,  future  consideration." 

Lindsay,  2  Bradf.  (N.  Y.)  209,  the  court  8.  Schouler  on  Wills  (2d  ed.),  ^§  285, 

said  :  "  If  the  will  be  admitted  to  pro-  286;  Damon  v.  Damon,  8  Allen  (Mass.) 

bate,   it  will   still    remain  a  matter  of  192;    Ex  p.    Lindsay,    2    Bradf.*    (N. 

construction  whether  the  bequests  are  Y.)  204. 

made  dependent   upon  a  condition  or  Condition  Restricted  to  a  Portion  Only, 

contingency.     If  it  be  denied  probate,  — In  Damon  v.  Damon,  8  Allen  (Mass.) 

Ihat  question  cannot  be  brought  before  192,  a  testator  commenced  his  will  as 

a  court  of  construction.     If,  therefore,  follows:  "I,  J.  W.  Damon,  beingabout 

in  a  case  of  this  kind,  there  be  room  to  go  to  Cuha^  and  knowing  the  danger 

for  reasonable  doubt  as  to  the  contin-  of  voyages,  do  make  this  as  my  last 

gent   character  of  the  instrument,  if  will    and    testament,    in   manner  and 

there  are  not  clear  and  unquestionable  form  following :  "  First,  if  by  casualty 

terms     of    contingency,    the    probate  or  otherwise  I  should  lose  my  life  dur- 

judge  is  justified  in  a  sentence  of  pro-  ing  this  voyage,  1   give  and  bequeath 

bate  on    the    formal    proof,   so   as  to  to  my  wife,"  etc.,  and  afterwards  gave 

leave  the  determination  of  its  condi-  independent    bequests,   and    spoke    of 

tional     nature     for     subsequent     con-  the  instrument  as  his  last  will  and  tes- 

struction   and    interpretation.     In   this  tament.     He    made    the    voyage    and 

instance,  to  say  the  least,  there  is  room  returned  in  safety,  and  afterward  died, 

for  reasonable  doubt.     The  words  *Ac-  It  was  held  that  the  will  should  be  ad- 

•cording  to  my  present  intention,  should  mitted  to  probate,  the  court,  by   Hoar, 

anything  happen  to  me  before  I  reach  J.,  who  said:   "There  seems  to  be  no 
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reason  upon  principle  why  an  instru-  was  made,  and  the  repetition  of  the 
ment  cannot  be  made  which  is  to  take  phrase  *  this  my  last  will  and  testa- 
effect  as  a  will  only  on  the  happening  of  ment/  whatever  weight  might  be  given 
a  contingency  named  in  it.  As  every  de-  to  them  if  the  sole  question  were 
vise  or  legacy,  and  the  appointment  of  whether  the  whole  will  must  fail  if 
an  executor  may  be  made  conditional,  if  he  accomplished  the  voyage  in  safety^ 
the  same  condition  applies  to  all,  it  are  deprived  of  all  force  if  the  con- 
may  be  as  well  annexed  to  the  entire  dition  affects  but  a  single  clause, 
instrument  as  to  a  single  provision;  "And  upon  the  second  question  pro- 
and  the  happening  of  the  condition  posed,  we  are  of  opinion  that  the  con^ 
can  then  be  ascertained  when  the  will  dition  does  not  affect  any  other  thar\ 
is  offered  for  probate.  And  so  it  has  the  first  clause  of  the  will,  and  that  the 
been  held  in  various  cases  which  have  will  is  therefore  entitled  to  probate^ 
been  cited  at  the  bar.  .  .  .  We  are  having  been  duly  executed, 
unable  to  see  that,  on  any  sound  princi-  *'The  case  most  nearly  analogous,  to 
pleof  construction,  the  language  used  in  be  found  among  the  adjudged  cases,  is. 
this  will  can  betaken  to  express  merely  that  of  Parsons  i*.  Lanoe,  cited  from 
the  cause  and  inducement  of  making  it.  i  Ves.  189,  but  also  to  be  found  in 
The  introductory  clause  is  complete  in  Ambl.  557.  Each  of  these  reports  ia 
itself,  in  a  form  quite  common,  and  apparently  imperfect  and  fragmentary; 
states  distinctly  the  motive  of  the  tes-  but,  by  taking  both,  a  pretty  correct 
tator  in  making  the  will.  'I,  J.  W.  idea  of  the  case  can  be  obtained.  The 
Damon,  of  .  .  .  being  in  sound  report  in  Ambler  is  the  best,  so  far  as. 
mind  and  body,  and  being  about  to  it  gives  the  will  itself  more  at  length  ; 
go  to  Cubti^  and  knowing  the  dangers  and  some  of  the  expressions  attributed 
of  voyages,  do  hereby  make  this  as  my  to  Lord  Hardwicke  in  Vesey,  to  which 
last  will  and  testament,  in  manner  anci  it  is  hard  to  g^ve  a  sensible  meanings 
form  following.'  So  far,  what  is  said  are  not  found  in  it.  As  there  recited^ 
applies  to  the  whole  instrument.  Then  the  will  began  thus :  'I,  Charles  De 
come  the  particular  dispositions:  Lanoe,  of  ...  do  make  and  ap- 
'  First,  If  by  casualty  or  otherwise  I  point  this  to  be  my  last  will  and  testa* 
should  lose  my  life  during  this  voyage,  ment,  in  manner  following:  i.e,  Impri- 
I  give  and  bequeath  to  my  wife  Ann,*  wi5,  In  case  I  should  die  before  I  re- 
etc.  The  condition  is  thus  grammat-  turn  from  the  journey  I  intend,  God 
ically,  and  according  to  the  common  willing,  shortly  to  undertake  for  Ire^ 
use  of  phraseology,  attached  to  and  land,  my  will  and  desire  is,  that  my* 
qualifies  the  particular  bequest.  He  house  and  lands  at  Farley  Hill  .  .  > 
gives  a  certain  piece  of  property  to  his  be  all  sold,'  etc.  Each  subsequent 
wife,  if  he  loses  his  life  during  the  clause  containing  a  bequest  referred 
voyage.  There  is  no  gift  to  her  with-  expressly  to  this  sale,  and  provided  for 
out  that  qualification.  Suppose  any  a  payment  out  of  it;  the  final  bequest 
other  condition  had  been  expressed —  being  of  the  residue  of  the  money  aris- 
*  If  I  die  before  I  reach  a  certain  age,'  ing  from  the  sale,  with  all  the  re- 
or  *  before  a  certain  house  is  finished,'  mainder  of  his  estate,  real  and  personal^ 
or  *  if  the  legatee  survives  A  ;'  could  it  to  his  wife,  whom  he  appointed  exec- 
be  doubted  that  it  would  make  the  utrix.  The  suit  was  a  bill  in  equity 
bequest  conditional?  The  word  *  first,'  for  the  payment  of  one  of  the  legacies, 
preceding  the  condition  and  the  gift,  has  and  to  procure  a  sale  of  the  real  estate 
a  tendency  to  show  that  the  testator  is  for  that  purpose.  The  testator  was 
expressing  a  particular  qualification  and  childless  when  the  will  was  made,  and 
not  a  general  purpose.  To  change  the  returned  from  Ireland^  and  had  chil- 
word  *  if  into  *  lest'  would  be  to  make  dren  born  to  him  afterward.  Accord- 
a  change  in  the  meaning  on  grounds  ing  to  the  report  in  Ambler,  Lord 
purely  conjectural.  The  other  reasons  Hardwicke  decided  that  the  condition 
urged  for  the  opinion  that  the  whole  was  not  so  inserted  as  in  express 
will  was  made  *  lest  the  testator  should  terms  to  make  the  whole  will  con- 
die  during  the  voyage,'  namely,  the  ditional ;  but  that  beyond  all  contro- 
appointment  of  his  wife  as  accountant  versy  it  made  the  devise  as  to  the  sale 
to  settle  his  affairs  in  C«^a,  '  and  all  conditional;  and  that  all  the  subse- 
oiher  places  where  I  may  have  busi-  quent  dispositions  were  made  to  de- 
ness  at  the  time  of  my  decease,'  he  pend  upon  the  sale,  and  so  were  con- 
having  no  business  elsewhere  than  in  nected  with  the  condition.  He  did 
Cuba  and  Charlestown  when  the  will  not  advert  to  the  appointment  of  ai\ 
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If,  however,  the  testator  has  married  since  the  will  was  made,  or 
has  had  children  born  thereafter,  for  whom  the  will  makes  no  pro- 
vision, the  rule  of  construction  is  reversed  in  equity  and  any  words 
are  laid  hold  of  which  will  make  the  instrument  contingent  and 
conditional.^  The  better  opinion  seems  to  be  that  parol  evidence 
that  the  testator  has  recognized  the  will  as  valid  and  subsisting 
after  the  condition  has  failed,  should  be  excluded  unless  the  act 
of  recognition  amounts  to  a  re-execution  or  republication  within 
the  meaning  of  the  Statute  of  Wills.*     But  when  a  will  written  as 

executrix ;    and   all  that  was  essential  which  would  justify  us  in  rejecting  this 

to  the  decision   was,  that   the  legacy  will   as  wholly  conditional." 
to  the   plaintifT  was  upon  a  condition        R  resided  and  owned  some  estate  in 

which   had   failed.     He   proceeded  to  A  county,  Kentucky.    While  on  a  visit 

discuss  the  effect  of  the   birth  of  the  to  Missouri  he  made  a  will,  a  portion 

children  as  a  revocation  of  the  will,  of  which  was  as  follows:  "  It  is  my  wish 

but  gave  no  opinion   upon  it,  though  that  all   the  notes  and  accounts  found 

intimating  some  views  of  his  own  re-  among  my  papers  {vs.)  my  brothers, 

specting  it.     And   it  is  manifest  from  should  be  destroyed  or  handed  over  to 

the  context  that    the    remark    which  them.     Should  I   never  return,  I   also 

Vesey  attributes  to  him,  that  his  con-  desire  that  each  of  them  should  have 

elusion  on  the  second  question  'great-  two  hundred  dollars  in  addition,  and  the 

ly  strengthens  the   construction  upon  remainder    of     my    property    divided 

the  first,*  was    misunderstood  by   the  equally  between  the  heirs  of  F  and  J, 

reporter;     and    that    he    could    have  at  their  respective  ages  of  1 8,  should  it 

only  referred  to  the  satisfaction  which  be  deemed  judicious  to  do  so."     The 

the  court  felt  in  coming  to  the  decision  remainder  of  the  paper  provides  that 

which  was  made  upon  the  construction  M    should     have    indulgence    on    the 

of  the  will,  in  view  of  the  result  which  amount  due  for  a  farm,  and  that  two 

a  different  decision  would  have  caused,  persons,  naming  them,  should  attend  to 

by   disinheriting  the  children.    Lord  his  affairs.     It  was  held  that  the  words 

Hardwicke  further  held  that  no  col-  "should   I  never  return,**  are  confined 

lateral  proof  of  declarations  of  the  tes-  to  the    disposition    of  the   notes  and 

tator  respecting  the  will,  not  amounting  accounts.     Massie  v.  Griffin,  3    Mete, 

to  a  republication,  were  admissible  to  (Ky.)  364. 
control  the  effect  of  the  condition.  1.  Lord    Hardwicke,  in   Parsons    v. 

"In  the  case  at  bar,  the  condition  Lanoe,3  Ambl.563;  i  Ves.  193  ;  Jacks  t^. 
stands  very  much  as  in  Parsons  v.  Henderson,  i  Desaus.  (S.  Car.)  556.  But 
Lanoe,  Ambl.  557.  But  the  second  and  see  observations  of  Hoar,  J.,  in  Damon 
third  clauses  in  the  will  are  entirely  r.Damon,SAllen( Mass.)  196, upon  Par- 
independent  of  the  first,  and  do  not  re-  sons  v.  Lanoe,  i  Ves.  193  ;  Ambl.  561. 
fer  to  it  in  any  manner.  They  con-  2.  Parsons  v.  Lanoe,  2  Ambl.  560 ; 
tain  distinct  legacies  to  collateral  rela-  Goods  of  Winn,  2  S.  &  T.  147;  Roberts 
tives.  The  will  does  not  purport  to  v.  Roberts,  3  S.  &  T.  337;  Goods  of 
make  any  disposition  of  personal  prop-  Cawthron,  3  S.  &  T.  417;  Dougherty 
erty,  unless  the  property  referred  to  i-.  Dougherty,  4  Mete.  (Ky.)  35. 
*on  the  island  of  Cuba''  may  be  con-  In  England^  before  the  modern  wills 
strued  as  including  some.  act  of  1S37,  which  provides  that  no  will 

"The  cases  cited  at  the  argument,  or  codicil  or  any  part  thereof,  which 
with  the  exception  of  Parsons  7*.  Lanoe,  shall  be  in  any  manner  revoked,  shall 
Ambl.  557,  afford  but  little  aid  in  com-  be  revived  otherwise  than  by  the  re- 
ing  to  the  decision  at  which  we  have  execution  thereof,  or  by  a  codicil  exe- 
arrived,  and  are  chiefly  valuable  as  cuted  in  manner  hereinbefore  required, 
showing  that  courts  do  not  incline  to  and  showing  an  intention  to  revive  the 
regard  a  will  as  conditional  where  it  same,  the  principle  in  the  text  was  ap- 
can  be  reasonably  held  that  the  testator  plied  only  to  devises  of  realty,  in  re- 
was  merely  expressing  his  inducement  gard  to  which  Lord  Hardwicke  said,  in 
to  make  it,  however  inaccurate  his  use  Parsons  v.  Lanoe,  i  Ves.  191  :  **  The 
of  language  might  be,  if  strictly  con-  penning  of  the  will  then  being  so, 
strued.  But  no  authority  has  been  found  collateral  or  parol    proof   cannot    be 
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if  conditional  upon  a  journey  is  re-executed,  after  the  tes- 
tator's return,  the  condition  ceases,  and  the  will  may  oper- 
ate fully  by  remaining  uncanceled.^  It  need  hardly  be  observed 
that  an  absolute  will  duly  executed  animo  testandi  cannot  be 
shown  by  extrinsic  evidence  to  have  been  intended  by  the  testator 
to  take  effect  only  upon  a  contingency  which  has  failed.*  When 
on  the  death  of  the  testator  the  event  is  still  in  suspense,  gen- 
eral probate  will  at  once  be  granted.* 

6.  Alternative  Wills. — Alternative  wills  are  instruments  so  ex- 
pressed that  the  contingency  upon  which  each  is  to  become  opera- 
tive is  the  alternative  of  that  upon  which  the  other  is  to  become 
operative.  As  if  a  testator,  after  executing  two  wills  of  different 
dates,  should  declare  by  a  codicil  to  the  second  will,  that  if  he 
died  before  a  certain  date  the  earlier  instrument  should  be  taken 
as  his  last  will  and  testament ;  otherwise,  the  later.* 

7.  Willfl  Operative  at  the  Election  of  a  Third  Person. — Although  a 

taken  into  consideration,  which  would  trix  to  be  probated  only  in  case  she 

be  dangerous ;   and,   what  the    court,  died  without  issue,  was  excluded, 

since    the    Statute    of    Frauds,  is  not  8.  In  re  Cooper,  i  Deane  9.     See  In 

warranted  to  do ;  for  nothing  will  set  it  re  Bangham,  1  Pro.  Div.  429. 

up  but  some  act  done  bjr  him  (testator)  4.  Thus,  in  Hamilton's  Estate,  74  Pa. 

after  that  event  (the  failure  of  the  con-  St.  69,    a  testator  made  a  will  dated 

dition)  to  republish  the  will  or  defeat  November  30,  1871;  he  made  another 

the  condition.*'     But  as  the  statute  did  dated  January  13,    1873;    he   made    a 

not  prevent  parol  republication  of  be-  "codicil  to  mj  last  will  and  testament," 

quests  of  personalty,  evidence  of  sub-     dated  "  this day  of  January,  1873.  *' 

sequent  recognition  and  adherence  was  By  the  codicil,  after  referring  to  the 

admissible.       Strauss    v,    Schmidt,    3  law  relating  to  bequests  to  charities, 

Ph.  ai8  ;   Burton   v.   CoUingwood,   4  he  provided,  '*  Now  I  declare  said  will 

Hagg.  176.  of  20th    November,    187 1,    to    be    my 

But  under  the  statute  i  Vict.,  ch.  26,  ^  last  will  should  I  die  before  the  ist  of 

93,  the   doctrine    laid  down   by  Lord  March,  1873,    otherwise,    the    will  of 

Hard wicke,  in  Parsons  f.  Lanoe,  I  Ves.  13th    January,    1873,  shall   be  my  last 

193,  is   equally   applicable  to  all  wills  will."     He  died  on  the  23d  of  January, 

executed  since  its   passage.     Goods  of  1873.     It  was  held  that  the  paper  of 

Winn,    2    S.    &    T.    147;    Roberts  v.  November,  1871,  was  his  will;  Williams, 

Roberts,  2  S.  &  T.  337.  J.,  in  delivering  the  opinion  of  the  court, 

Similar  provisions  exist  in  many  of  said:   "It  is  clear  that  the  testamen- 

the   United  States.     Virginia   Code,  tary  paper  of  January  13, 1873,  admitted 

ch.  118,   §  9;     West    Virginia    Laws  to    probate    by    the    register,    cannot 

(1882),  ch.  84,$  8;  Kentucky  Gen.  Stat.,  be  regarded  as  the  will  of  James  Hamil- 

ch.  113,  §  II.  ton.     It  is  not  his  will,  for  the   contin- 

In  Georgia^  a  parol  republication  in  gency  upon  which  it  was  to  take  effect 

the  presence  of  the  original  witnesses  never  happened.    Todd's  Will,  2  W.  & 

is  good.     Ge<7r^a  Code,  §  2478.  S.  (Pa.)  145.     It  was  a  provisional  will. 

See  further,  on  the  subject,  French  and  was  only  to  become  operative  if  he 

V.  French,  14  W.  Va.  460;  Kelleher  v.  did  not  die  before  the  1st  of  March, 

Kernan,  60  Md.  440.  1873 ;  if  he  did,  it  was  to  have  no  force 

1.  Schouler  on  Wills  (2d  ed.),  §  287;  or  effect.     He  died  on  the  23d  of  Janu- 

Goods  of  Cawthron,  3  S.  &  T.  417.  ary,  1873,  and  therefore,  by  the  express 

On  the  other  hand,  the  due  execution  provisions  of  the  codicil  to  which  it  is 

of  a  new  and  inconsistent  will  would  subject,  it  did  not  take  effect   as   his 

supersede    the   prior  contingent    will.  will.     If,  then,  it  never  had  any  force 

Goods  of  Ward,  4  Hagg.  179.  or  validitj'  as  a  will,  did  it  revoke  the 

1  Sewell  V,  Slingluff.  57  Md.   537.  will   of  the  20th   of  November,    1871, 

In  this  case,  evidence  offered  to  show  which  was  also  admitted  to  probate  by 

that  the  will  was  intended  by  a  testa-  the  register?     It  did  not  revoke  it  in 
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testator  cannot  delegate  to  another  power  either  to  make  or  to  re- 
voke his  will  after  his  death,  yet  he  may  provide  that  a  paper  in 

form  testamentary  shall  become  operative  or  not,  at  the  election 

of  a  third  person.  In  such  case  the  testamentary  character  of  the 
paper  is  dependent  upon  the  election  of  the  third  person,  and  it 
is  not  entitled  to  probate  without  his  assent.^ 

express  terms,  for  it  contains  no  revok-  codicil  was  intended  as  an  addition  or 
ing  clause.     It  did  not  revoke  it  by  im-  supplement  to  the  prior  will.     It   was 
plication,    for    the    contingency   upon  manifestly  intended  to  be  a  part  of  the 
which    it    was    to    lake    effect     never  latter  will,  and  the  sole  purpose  of  its 
happened.     If  it  did  not  take  effect  as  a  sixth  item  was  to  convert  what  would 
will,  it  did  not  take  effect  at  all,  and  otherwise  have  been  an  absolute  into  a 
was  as  powerless  to  revoke  the  prior  conditional  will.     It  chrnged  the  char- 
will,    as    if    it    had  never  been  made,  acter  of  the  instrument  and  prevented 
But  if  it   had   contained    a    revoking  it  from  operating  as  a  revocation  of  the 
clause,  it  does  not  follow  that  it  would  former  will.     What  rule  or  policy  of 
have  repealed  the    former    will.     The  law,  then,  prevents  us  from  giving  to  it 
fair  construction  in  such  case  would  be  the  effect  which  the  testator  intended 
that  the  clause  was  intended  only  to  that  it  should  have?   Why  should  it  be 
operate  if  the  paper  took  effect  as  a  so  construed  as  to  defeat  the  end  for 
will;  but  if  not,  then  it  was  to  have  no  which  it  was  designed?     Whether  the 
effect.     Rudy  v.  Ulrich,  69  Pa.  St.  177;  testator^s  gifts  of  charity  stand  or  fall, 
8  Am.  Rep.   238.     If  at  the  time  the  it  is  clear  that  the  will  of  the  20th  of 
testator  executed  the  paper  of  the  13th  November,  1871,  must  be  regarded  as 
of  January,  1873,  he  did  not  intend  that  his  will.     If  not,  then  he  left  no  will; 
it  should  be  his  will  if  he  died  before  but  so  to  hold  would  shock  all  sense  of 
the   I  St  of  March,  then  it  is  clear  that  right  and   justice.     From    what    time, 
it    did    not    revoke    the    will  of    the  then,  does  it  speak  ?    It  was  never  re- 
20th  of  November,   1871.     The  codicil  published,  for  it  was  never  revoked; 
shows  that  he  did  not  intend  that  it  and,  therefore,  it  speaks  from  its  date. 
should  be   his  will   if  he  died  before  And,  if  so,  its  bequests  of  charity  are  not 
that  time.     It  is  true  that  the  codicil  avoided  by  the  statute  of  26th    April, 
has   no  other  date   than   that  of   the  1855,  which  forbids  such  gifts    within 
month  and  year;  but,  in  the  absence  of  one  month  of  the  testator's  decease.'* 
all  evidence  as  to  the  precise  time  of  its        1.  In  Goods  of  Smith,  L.  R.,  i  P.  & 
execution,   the  presumption  is  that  it  M.  717,  the  testator  wrote  a  codicil  with 
was   executed   at  the  same  time  with  his  own  hand,  which  concluded  as  fol- 
the  paper  of  which  it  was  intended  to  lows :  "  I  give  my  wife  the  option  of 
be  part.     But  whether  it  was  executed  adding  this  codicil  to  my  will  or  not,  as 
at  that  time  or  on  a  subsequent  day,  its  she  may  think   proper  or  necessary." 
effect  on  the  paper  is  the  same.     It  is  It   was  held  that  the   validity  of  tliis 
an  addition  or  supplement  to  it,  and  paper  was  conditional  on  the  assent  of 
the  whole  must  be  construed  together  the  wife,  and  that  as  she  elected  not  to 
as   one   instrument.     Thus   construed,  avail  herself  of  its  provisions,  it  ought 
can  there  be  a  doubt  that  the  will  of  not  to  be  included  in  the  probate ;  Lord 
the  13th  of  January,  1873,  was  intended  Penzance  said:  "The  codicil  in  ques- 
to  be  provisional,  and  that  it  was  not  to  tion  contains  this  clause:  *  I  give  to  my 
take  effect  if  the  testator  died  before  wife  the  option  of  adding  this  codicil 
the  ist  of  March  following?    The  fal-  to  my   will   or  not,  as  she  may  think 
lacy  of  the  appellants'  argument  lies  in  proper  or  necessary.'     Now  the  propo- 
the  assumption  that  the  will  of  the  20th  sition  is  clear  that  the  mere  fact  that  a 
of   November,  1871,  was  revoked  ipso  paper  is  in  the  form  of  a  will,  will  not 
facto  by  the  execution  of  the  will  of  necessarily  show  that  it  is  testamentary, 
the  13th  of  January,  1873.     But  it  was  There  must  have  been  in  the  execution 
not  revoked  unless  the  testator  intended  of  it  an  animus  testandi;  the  testator 
to  revoke  it,  and  in  the  face  of  the  dec-  must  have  intended  that  the  paper  shall 
laration  in  the  codicil,  no  inference  that  operate   as   a   will.    There   have  been 
he  intended  to  revoke  it  can   possibly  cases  in  which  persons  have  signed  and 
arise.    There   is  no  pretense  that  the  executed,  with  the  formalities  required 
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8.  Wills  Intended  to  Take  Effect  in  Execution  of  a  Power— (See 

Powers,  vol.  i8,  p.  877).  A  testamentary  disposition,  intended 
to  operate  as  the  exercise  of  a  power,  is  not  necessarily  dependent 
on  the  existence  of  the  power,  if  the  testator  has  a  sufficient 
authority  over  the  subject-matter,  independent  of  the  power,^  or 
a  power  not  expressly  referred  to.*  If  an  intention  to  dispose 
of  the  property  coexists  with  sufficient  power  to  do  so,  which 
is  actually  exercised,  the  source  or  nature  of  the  dispositive  power 
is  immaterial.' 

0.  Joint  and  Mutual  Willfl. — A  joint  will  is,  as  the  name  implies, 
one  single  instrument  made  by  two  or  more  testators,  and,  if 
properly  executed  by  each,  and  intended  to  take  effect  upon  the 
death  of  each,  is  as  much  entitled  to  probate  upon  the  death  of 
each  as  if  each  had  made  a  separate  will.*  But  a  joint  will  made 
by  two  persons  to  take  effect  after  the  death  of  both  will  not  be 
admitted  to  probate  during  the  life  of  either.* 

bv  law,  papers  in  all  outward  respects  1.  Southall  v»  Jones,  i  S.   &  T.   298; 

wills,  but  which,  it  has  afterward  been  Sing  v.  Leslie,  2  H.  &  M.  68;  Waldron 

proved  to  the  satisfaction  of  the  court,  v,  Chasteney,  2  Blatchf.  (U.  S.)  62.    A 

were  executed  in  joke  or  for  some  col-  will  made  by  a  married  woman  under 

lateral  object.     What  the  testator  has  a  power  need  not  refer  to   it.     Heyer 

tried  to  do  in  this  case  is,  he  has  en-  v.  Burger,  i  HofFm.  Ch.  (N.  Y.)  i. 

deavored  to  leave  it  to  his  wife  to  say  2.  In  re  Wilmot,  29  Beav.644;  Bruce 

whether  or  not  this  testamentary  paper  v,  Bruce,  L.  R.,  11  Eq.  371. 

shall  be  operative.     He  has  declared  it  8.  i  Jarm.  on    Wills    (5th  ed.)  *i7. 

to  be  operative  or  not,  according  to  a  Compare  Beauclerk  v.  James,   34   Ch. 

certain  event,  namely,  his  wife's  deter-  Div.  160. 

mination.    The   court  will  be  anxious  4.  Flood  on    Wills   431;    Goods    of 

to  carry  out  his  wishes,  if  it  be  able  to  Stracy.  Deane  6;  Goods  of  Miskelly,  4 

do  80  within  the  provisions  of  the  law ;  Ir.  R.  Eq.  62  ;  Goods  of  Lovegrove,  2  S. 

and  the  question  is,  whether  the  object  &T.  453;  Matter  of  Diez's  Will,  50  N. 

of  the  testator  is  illegal.     I  think  not.  Y.  88;   Dufour  v.  Pereira,  i  Dick.  419; 

It  is  true  that  a  testator  cannot  confide  Ex   p,   ^^y»    '    Bradf.   (N.    Y.)   476; 

to  another  the  right  to  make  a  will  for  Evans   v.  Smith,  28  Ga.  98 ;   73  Am. 

him,  and  it  is  equally  true  that  hecannot  Rep.  751 ;  Betts  v.  Harper,  39  Ohio  St. 

leave  to  another  a  power  to  revoke  his  641 ;  48  Am.  Rep.  477;  Hill  v,  Harding, 

will  after  his  death,  because  the  statute  92   Ky.  76;  Schumaker  v.  Schmidt,  44 

says  that  wills  shall  be  revoked  only  in  Ala.  454;  4   Am.    Rep.    135 ;  Lewis  v, 

the  manner  prescribed  by  it,  and  if  a  Scofield,  26  Conn.  452 ;  68  Am.  Dec. 

will  be  destroyed  bj' some  person  other  404;  Mosser  v.  Mosser,   32    Ala.   551; 

than  the  testator,  it"^  must  be  destroyed  Black  v.  Richards,  95  Ind.  184;  Wyche 

in  the  presence  of  the  testator,  and   by  v.  Clapp,  43  Tex.  544.  Compare  Clay- 

his  direction,  but  there  is  nothing  in  ton  r.  Liverman,  2  Dev.  &  B.  (N.  Car.) 

the  statute  to  prevent  a  man  from  say-  558;  Walker   v.    Walker,    14  Ohio  St. 

ing  that  the  question  whether  a  paper  157;  82  Am.  Dec.  474. 

shall  be  operative  or  otherwise   shall  Joint  Wills  by  Husband  and  Wife. — 

depend  upon  an  event  to  happen  after  As  to  the  execution  of  joint  wills  by 

his  death.     Neither  common  sense  nor  husband  and  wife,  see  Allen  v.  Allen, 

the  words  of  the  statute  are  opposed  to  28  Kan.  18;   March  v.  Huyter,  50  Tex. 

such  a  proposition.    ...     I   think  243;  Rogers,   Appellant,    11    Me.  303; 

the  intention  of  the  testator  in  this  case  Matter  of  Diez's  Will,  50  N.  Y.  88. 

was  lawful,  and  as  his  wife  has  exercised  6.  In  re  Raine,  i   S.  &  T.  144.    See 

her  option  by  refusing  to  recognize  the  Schumaker  r.   Schmidt,  44  Ala.  454; 

second  codicil  as  testamentary,  I  decree  4  Am.   Rep.  135;    Betts  r.  Harper,  39 

probate  of   the  will   and  first  codicil  Ohio  St.  639;  48  Am.  Rep.  477. 

only."  In    Arkansas^  a  joint  will,  to   take 
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A  joint  and  mutual  or  reciprocal  will  is  an  instrument  by  which 
each  testator  bequeaths  his  property  to  the  other.^  Where  a 
joint  will  is  expressed  to  take  effect  conditionally  or  upon  a  con- 
tingency, and  the  contingency  does  not  happen,  the  joint  will  is 
inoperative  even  to  revoke  a  previous  will.*  A  joint  will  is  revo- 
cable at  any  time  by  either  testator  or  by  the  survivor.' 

A  joint  and  mutual  or  reciprocal  will  is  revocable  during  the 
joint  lives  by  either  testator,  so  far  as  relates  to  his  own  disposi- 
tion, upon  giving  notice  to  the  other,  but  becomes  irrevocable  after 
the  death  of  one  of  them  if  the  survivor  takes  advantage  of  the 
provisions  made  by  the  other.* 

V.  What  Constitutes  A  Will — 1.  Bistingmshing  Characteristics. — 
The  distinguishing  features  of  all  genuine  testamentary  instru- 
ments, whatever  their  form,  are,  first,  that  they  are  written  aninto 
testandiy  and  second,  are  of  their  own  nature  ambulatory  or  revo- 
cable during  the  testator's  life.  The  requisite  that  the  instrument 
be  written  aninto  testandi  does  not  mean  that  the  testator  meant 
to  write  his  will  when  he  sat  down  to  write  it,  but  that  he  in- 
tended the  instrument  to  be  operative,  as  distinguished  from  a 
paper  written  in  jest,  or  from  a  mere  memorandum  of  instructions, 
and  to  effect  by  it  such  a  disposition  of  his  property  as  would  be 
in  its  legal  effect  testamentary.*  A  will  differs  from  other  instru- 
ments in  that  it  is  of  itself  ambulatory  or  revocable  ;  for  though  a 

effect  upon  the  death  of  both   testators,  Dufour  v.  Pereira,  i   Dick.  419;  3  Ves. 

is  invalid.     Hershy  f.  Clark,  35   Ark.  416;  Walpole  v.  Oxford,  3  Ves.  403; 

17;  37  Am.  Rep.  i.  Denyssen  v,  Mostert,  L.  R.,4P.  C.  236; 

1.  Dufour  V.    Pereira,  i   Dick.  4x9;  Diasf.  DeLivera,  L.  R.,  5  App.Cas.  12^ 

Walpole  t'.  Oxford,  3  Ves.  401  ;  Den-  And  see,  in  this  connection,  the  Ameri- 

yssen  v,  Mostert,  L.  R.,  4  P.  C.  236;  can  cases  of  Schouler  on  Wills  (2d  ed.), 

Dias  V,  DeLivera,  L.  R.,  5  App.  Cas.  §  456;  Wyche  v,  Clapp,  43  Tex.   543; 

123 ;  Evans  v.  Smith,  28  Ga.  98;  73  Am.  Cawley's  Estate,  136  Pa.  St.  628;  Izard 

Dec.  751;  Lewis  v,  Scofield,  26  Conn.  v.  Middleton,  1   Desaus.  Eq.  (S.  Car.) 

452;    SS   Am.    Dec.  404;    Matter    of  116  ;  Breathilt  t;.  Whittaker,  8  B.  Men. 

Diez's  Will,   50   N.   Y.  88;   Cawley's  (Ky.)    534;    Gould   v,   Mansfield,    103 

Estate,  136  Pa.  St.  628.  Mass.  408;  4  Am.  Rep.  573;  Schuma- 

Where  two  sisters,  M.  and  G.,  exe-  ker   r.   Schmidt,  44  Ala.  454 ;  4  Am. 

cuted  a  duly  attested  instrument,  sub-  Rep.  135. 

stantially  as  follows:  **  Know  all  men  Persons   may,  however,  make  joint 

that  we,  M.  and  G.,  do  covenant  and  wills  which  are  revocable  at  any  time 

agree,  that  for  the  love  we  bear  to  each  by  either  of  them,  or  by  the  survivor, 

other,  whichever  of  us  shall  be  the  long-  Hobson    v.    Blackburn,    i   Add.    274; 

est  lived,  shall  be  the  heir  of  the  other,"  Goods  of  Stracy,  Deane  6;  Goods  of 

it  was  held  that  this  was  a  good  will.  Lovegrove,  2    S.    <&   T.  453;    Hill   v, 

Evans  v.  Smith,  28  Ga.  98;   73   Am.  Harding,  92  Ky.  76. 

Dec.  751.  As  to  enforcmg  agreements  to  make 

Under  the  Louisiana  Code,  "unity  joint  wills,  see  Sherman  v,  Scott,   27 

of  confection"  is  prohibited,  but  as  to  Hun  (N.  Y.)  331;  Towle  v.  Wood,  60 

how   far    this    applies,    see    Wood   v,  N.  H.  434;  49  Am.  Rep.  326. 

Roane,  35  La.  Ann.  865.  6.  Schouler    on    Wills    (2d  ed.),    § 

3.  Goods  of  Hugo,  2  Pro.  Div.  73.  272;  Redf.  on  Wills  (4th  ed.)  171;  Dunn 
8.  Theobald   on  Wills   (2d  ed.)    12;  t;.  Mobile  Bank,  2  Ala.  152 ;  Walker  v. 

citing   Hobson   v,  Blackburn,  i    Add.  Jones,  23  Ala.  44S;  Mosser  v,  Mosser, 

274;     Goods    of     Stracy,     Deane    6;  32   Ala.  551;  Hester  r.  Young,  2  Ga. 

Goods  of  Lovegrove,  2  S.  <fe  T.  453.  31 ;  Jackson  v,  Culpepper,  3  Ga.  569; 

4.  Theobald  on  Wills  (2d  ed.)    12;  Symmes  t'.  Arnold,   10  Ga.  506;  John- 
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son  V,  Yancey,  20  Ga.  707;  65  Am.  of  the  signature  is  denied,  but  the  jury 
Dec.  646;  Hall  f.  Bragg,  28  Ga.  330 ;  have  found  that  it  is  in  the  decedent  s 
Swett  V.  Boardman,  i  Mass.  25S;  2  own  proper  handwriting.  Did  the  de- 
Am.  Dec.  16;  Plater  v.  Groome,  3  Md.  ceased,  then,  in  writing  down  these  de- 
134;  Clagett  V.  Hawkins,  11  Md.  381;  tached  items,  and  signing  them  in  the 
Carey  v.  Dennis,  13  Md.  i ;  Boofter  v.  manner  he  did,  intend  them  to  be  his 
Rogers,  9  Gill  (Md.)  44;  52  Am.  Dec.  will,  and  to  takeei¥ect  as  such  after  his 
680;  Combs  T'.  Jolly,  3  N.  J.  Eq.  625;  death  .^  They  are  not  in  the  form  of  a 
Allison  V,  Allison,  4  Hawks  (N.  Car.)  will,and  he  nowhere  declares  them  to  be 
141 ;  Frederick 's  Appeal,  52  Pa.  St.  his  will.  They  are  not  preceded  or  fol- 
338;  91  Am.  Dec.  159;  Singleton  f.  lowed  by  the  usual  formalities  of  a  will. 
Bremar,  4  McCord  (S.  Car.)  12  ;  17  Am.  There  are  no  words  of  gift  or  bequest 
Rep.  699;  Ingram  v.  Porter,  4  McCord  in  either  of  the  items,  nor  do  any  such 
<S.  Car.)  198;  Lyles  v.  Lyles,  2  Nott  &  words  precede  or  follow  them.  What 
M.  (S.  Car.)  531 ;  Babb  v.  Harrison,  9  intrinsic  evidence  is  there,  then,  arising 
Rich.  Eq.  (S.  Car.)  11 1;  70  Am.  Dec.  from  the  face  of  the  paper,  or  the 
203;  Ragsdale  v.  Booker,  2  Strobh.  Eq.  words  themselves,  that  the  decedent 
<S.  Car.)  348;  Watkins  r.  Dean,  10  wrote  and  intended  them  as  his  will  ? 
Yerg.  (Tenn.)  321 ;  31  Am.  Dec.  583;  If  a  will  is  an  instrument  by  which  a 
Millican  v,  Millican,  24  Tex.  426;  person  makes  a  disposition  of  his  prop- 
Plumstead 's  Appeal,  4  S.  &  R.  (Pa.)  erty,  to  take  effect  after  his  decease, 
545;  Houser  v,  Moore,  31  Pa.  St.  346;  what  is  there  in  these  disconnected 
Morsell  v.  Ogden,  24  Md.  377 ;  Crutch-  memoranda  evincive  of  the  decedent's 
er  i>.  Crutcher,  11  Humph.  (Tenn.)  377.  intention  to  make  such  a  disposition  of 
See  also  Murry  r.  Murry,  6  Watts  his  property?  It  is  true  that  no  formal 
(Pa.)  353 ;  Hocker  v,  Hocker,  4  Gratt.  words  are  necessary  in  order  to  make  a 
(Va.)  277;  Fort  v.  Fort,  3  Dev.  (N.  valid  will;  the  form  of  the  instrument 
Car.)  19;  Blocher  v.  Hostetter,  2  Grant  is  immaterial,  if  its  substance  is  testa- 
Cas.  (Pa.)  288.  mentary.     But  if  the  instrument  is  not 

In  Habergham   v,  Vincent,   2  Ves.  testamentary  in  form  or  substance,  what 
Jr.  231,  BuUer,  J.,  said:  "Whether  the  ,  intrinsic  evidence  is  there  that  it  was 

testator  would  have  called  this  a  deed  intended  as  a  will  ?     A  gift  or  bequest 

or  will,  is  one   question ;  whether   it  after  death  is  of  the  very  essence  of  a 

shall  operate  in  law  as  a  deed  or  will,  is  will,  and  determines  a  writing,  what- 

a  distinct  question    .     .     .     that   is  to  ever    its    form,    to    be    testamentary, 

be  governed  by  the  provisions  in  the  Whether  a  writing  is  a  will  or  not,  does 

instrument."  not  depend  upon  the  maker's  declaring 

Wliftt  Coxutitntes  ft  Will. — In  Patter-  it  to  be  a  will  at  the  time  he  executes  it, 
son  V.  English,  71  Pa.  St.  458,  the  court,  but  upon  its  contents.  But  how  can  an 
bj  Williams,  }.,  said :  *'The  main  ques-  instrument  or  writing  be  regarded  as  a 
tion  in  this  case  is,  should  the  writing  will  if  the  maker  does  not  declare  it  to 
in  controversy  have  been  submitted  to  be,  and  the  contents  do  not  show  that 
the  jury  to  determine  whether  or  not  it  is,  his  will?  To  constitute  a  valid  will 
it  is  the  will  of  Collins  E.  Patterson,  of  personalty  the  writing  must  be  either 
deceased.  "  It  consists  of  six  different  complete  on  its  face,  or,  if  incomplete 
items  written  with  a  lead  pencil,  under  or  defective,  it  must  appear  that  it  was 
the  date  of  January  12, 1871,  on  thelast  intended  by  the  writer  to  operate  as  his 
four  pages  of  the  decedent's  memoran-  will  in  its  unfinished  and  incomplete 
dum  book,  entitled  'Merchant's  Ac-  state.  But  how  does  it  appear  that  the 
count  Book  and  Buyer's  Guide,'  found  incomplete  memoranda  in  this  case 
the  next  day  after  he  died,  iYi  his  pri-  were  intended  to  operate  as  a  will? 
vate  drawer,  in  a  desk  belonging  to  the  There  is  nothing  on  the  face  of  the  pa- 
plaintiff,  David  M.  Rickabaugh,  with  per  or  in  the  words  themselves  to  indi- 
whom  he  lived.  These  items  are  cate  such  intent,  nor  is  there  anything 
wholly  disconnected  and  separated  from  which  it  can  be  inferred  that  any 
from  each  other  by  spaces  of  greater  gift  was  intended  except  the  words  *  to 
or  less  width,  and  a  line  drawn  be-  be  paid,*  in  the  first,  second  and  fourth 
tween  them,  with  the  name  of  C.  E.  items.  But  when  were  the  amounts 
Patterson,  written  with  a  lead  pencil,  specified  in  these  items  to  be  paid?  In 
immediately  below  the  last  item.  They  the  lifetime  of  the  writer  or  after  his 
are  all  in  the  decedent's  handwriting,  decease?  There  is  nothing  in  the  lan- 
butthe  date  is  not,  nor  does  it  appear  by  guage  to  show  when  they  were  to  be- 
whom  it  was  written.  The  genuineness  paid.    These    items    may   have    been 
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disposition  by  deed  may  postpone  the  possession  or  enjoyment, 
or  even  the  vesting,  until  the  death  of  the  grantor  or  settlor,  yet 

the  postponement  in  such  case  is  produced  by  express  terms,  and 
does  not  result  from  the  nature  of  the  instrument.* 

intended  as  instructions  for  his  will  or  the  value  assigned  to  each  purpart, 
as  memoranda  of  gifts  he  intended  On  the  diagram  was  laid  out  a  lot 
to  make  in  his  lifetime.  The  mere  marked  A*s,  which  was  not  included  in 
words'  *  to  be  paid'  do  not  amount  the  lines  of  any  of  the  purparts  devised 
to  a  testamentary  bequest  of  the  sums  to  the  other  children  It  was  held  that 
mentioned,  nor  show  that  they  were  to  this  was  not  a  devise  of  the  lot  in  ques- 
be  paid  after  his  death.  But  how  is  it  tion  to  A,  but  that  the  testator  died 
with  regard  to  the  items  which  the  intestate  in  respect  thereof.  Houser  v. 
plaintiffs  allege  were  intended  as  be-  Moore,  31  Pa.  St.  346. 
quests  to  them }  They  may  have  been  "  Scienter." — In  some  cases  it  has 
memoranda  of  the  amounts  which  the  been  laid  down  that  an  instrument  can- 
decedent  had  paid,  or  which  he  intended  not  be  admitted  to  probate  as  a  will 
to  pay,  the  plaintiffs  for  the  services  unless  the  testator  knew  the  instrument 
which  they  had  rendered  him  while  he  to  be  his  will,  and  intended  it  as  such, 
was  sick.  There  is  not  one  word  in  Swett  x).  Boardman,  i  Mass.  262;  2  Am. 
either  of  them  which  clearly  indicates  Dec.  16;  Combs  v.  Jolly,  3  N.  J.  Eq,  62^. 
that  he  intended  them  as  testamentary  See  Lyles  x\  Lyles,  2  Nott  &  M.  {S. 
bequests.  There  is  then  no  intrinsic  Car.)  531;  Means  ?'.  Means,  qyStrobh. 
evidence  that  the  decedent,  in  writing  (S.  Carl)  167;  In  re  Wood's  E^ate,  36 
down  the  items  in  question  in  his  Cal.  75;  Toebbe  7'.  Williams,  80  Ky. 
memorandum  book,  intended  them  as  661;  Waite  r.  Frisbie,  48  Minn.  426; 
his  will."  Tabler  v.  Tabler,  62  Md.  601.     But  in 

Drafts  of  a  will  and  three  deeds,  of  the  absence  of  statutes  requiring  pub- 
which  only  two  of  the  deeds  were  ex-  lication,  it  may  be  doubted  whether 
ecuted  and  none  delivered,  where  the  this  means  more  than  that  the  testator 
deceased  had  declared  that  together  must  be  shown  to  have  intended  to 
they  should  constitute  a  prospective  make  such  an  effective  disposition  of 
settlement  of  his  propertv,  cannot  be  his  property  as  would  be,  in  its  legal 
admitted  to  probate  by  fiis  will,  the  effect,  testamentary, 
proof  showing  that  he  stated  to  the  1.  '*Thus,  if  a  man,  by  deed,  limit 
draughtsman  of  these  papers  that  when  lands  to  the  use  of  himself  for  life, 
he  delivered  the  deeds,  he  would  ex-  with  remainder  to  the  use  of  A  in  fee, 
ecute  the  will,  and  that  he  had  ample  the  effect  upon  the  usufructuary  en  joy- 
opportunity  before  his  death,  to  have  ment  is  precisely  the  same  as  if  he 
done  so.  Clagetti*.  Hawkins,  11  Md.381.  should,  by  his  will,  make  an  immediate 

Diagram  Annexed  to  WUl. — A  testator  devise  of  such  lands  to  A  in  fee;  and 

caused   his  real   estate  to  be  surveyed  yet  the  case  fully  illustrates  the  distinc- 

and  divided  into  as  many  portions  as  it  tion  in  question;  for,  in  the  former  in- 

would  admit  of,  and  valued  each  part  stance,  A ,  immediately  on   the  execu- 

proportionately;  by  his  will  he  devised  tion  of  the  deed,  becomes  entitled  to  a 

to  several  of  his  children,  each   a  part,  remainder  in  fee,  though  it   is  not  to 

charged  with  the  payment  to  the  other  take    effect    in    possession    until    the 

children  of  such  owelty  as  would  es-  decease  of  the  settlor,   while,  in  the 

tablish  equality   among    them   all;   as  latter,  he  would  take  no  interest  what- 

there  was  not  real  estate  enough  to  give  ever  until  the  decease  of  the  testator 

each  child  a  part  when  divided,  the  sum  should  have  called  the  instrument  into 

of    $2,184.87,  the  ascertained    value  of  operation."   i  Jarm.  on  Wills  (slh  Am. 

each  purpart,  was  to  be  paid  by  those  ed.)*i7.    See  further  Goods  of  Robin- 

who   took    land  to  each  of   those   for  son,  L.  R.,  i  P.  &  M.  171 ;  Comer  t*.  Co- 

whom  there  was  no  land;  to  his  will  he  mer,  120  111.  42^;   Meck's   Appeal,  97 

added  a  diagram  of  the  partition  he  had  Pa.   St.  313;    Miller   t'.  Holt,  68   Mo. 

made  of  his  real  estate,  and  declared  in  584 ;  Armstrong  z*.  Armstrong,  4  Baxt. 

writing  that  he  published  that  diagram  (Tenn.)  357;  Nichols  v.  Chandler,  55 

as  part  of  his  will.    To  his  daughter  A  Ga.    369;    Thompson   v.  Johnson.   19 

he  devised   no   land,  but  gave   her  a  Ala.  59     See  further,  as  to  the  distinc- 

pecuniary  legacy  to  the  full  amount  of  tion  between  wills  and  other  disposi- 
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2.  Informal  InttnimentB— ^.  English  Cases. — Before  the  Eng- 
lish Wills  Act  of  1837, 1  Vict.,  ch.  26,  which  prescribes  a  particular 
mode  of  attestation  and  execution,  the  rule  adopted  by  the  Eng- 
lish ecclesiastical  courts,  in  construing  informal  instruments  dis- 
posing of  the  personal  property  of  the  deceased,  was  that  any  dis- 
positive instrument  designed  not  to  take  effect  until  the  maker's 
decease,  though  assuming  the  form  of  a  disposition  inter  vivos, 
more  especially  if  incapable  of  operation  in  the  intended  forni,  was 
to  be  regarded  as  testamentary.*  Hence,  marriage  articles,*  let- 
ters,' notes  payable  by  executors  to  avoid  the  legacy  duty,*  the 
assignment  of  a  bond  by  indorsement,*  receipts  for  stock,  indorsed 
bills,*  and  checks  on  a  banker,  have  been  admitted  to  pro- 
bate.' In  some  cases,  the  court  refused  to  apply  the  principle 
unless  the  instrument  was  in  its  nature  revocable.®  But  if  the 
instrument  was  not  testamentary  either  in  form  or  in  substance 

live  instruments,  Mosser  v,  Mosser,  protection  which  it  would  be  my  study 
32  Ala. 551;  Gillham  t'.  Muslin,  42  Ala.  to  afford;  and,  in  that  event,  I  must 
365;  Massey  I*.  Huntingdon,  118  111.80;  beg  that  you  will  attend  to  putting 
Edwards  z'.  Smith,  35  Miss. 200;  Castor  them  in  possession  of  two-thirds  of 
V.Jones,  86  Ind.  289;  Lines  v.  Lines,  what  I  am  worth,  appropriating  the 
142  Pa.  St.  150; /»  r^*  Skerrett's  Estate,  remaining  third  to  Miss  C  .  .  . 
67  Cal.  585;  Seals  v.  Pierce,  83  Ga.  and  her  child,  in  any  manner  that  may 
787;  Babb  r.  Harrison,  9  Rich.  Eq.  (S.  appear  most  proper."  It  was  held  that 
Car.)  Ill ;  70  Am.  Dec.  203;  Cover  v.  the  paper  should  be  received  and  treat- 
Stem,  67  Md.  449;  Leathers  r.  Green-  ed  as  a  will.  Morrell  v.  Dickey,  i 
acre,  53  Me.  562 ;  Watkins  -'.  Dean,  10  Johns.  Ch.  (N.  Y.)  153. 
Yerg.  (Tenn.)  321;  31  Am.  Dec.  583;  A  letter  written  in  his  handwriting 
Towle  V,  Wood,  60  N.  H.  434;  49  Am.  by  which  a  person  expressed  his  desires 
Rep.  326;  Reagan  v.  Stanley,  11  Lea  as  to  the  disposition  of  his  property 
(Tenn.)  316.  As  to  instruments  which  in  case  of  his  death  was  held  to  have 
merely  disinherit,  see  infra^  this  title,  been  properly  admitted  to  probate  as 
luitrests  Undisposed  of —  Title  of  his  will.  See  Porter  w  Turner,  3 
heirs  and  Next  of  Kin.'  S.  &  R.  (Pa.)  108.  But  a  letter  by 
Wm  Rendered  brevocable  by  Execn-  which  he  stated  his  willingness  to 
tion  of  a  Trust  Deed. — A  will  may  be  assist  a  certain  brother  to  whom  he 
rendered  irrevocable  by  the  execution  gave  nothing  by  the  former  letter,  to 
of  a  deed  of  trust  for  the  uses  of  the  the  extent  of  his  whole  property  to  get 
will,  as  to  the  dispositions  then  made  him  out  of  his  difficulties,  was  held  not 
and  fixed,  but  as  to  after  acquired  prop-  to  be  a  testamentary  paper.  Anderson 
erty,  its  effect  as  a  will,  with  the  attri-  v,  Pryor,  lo  Smed.  &  M.  Miss.  620. 
bute  of  revocability,  is  not  altered  or  4.  Maxee  t\  Shute,  2  Hagg.  247.  See 
impaired.  Dawson  v.  Dawson,  i  Cheves  Jones  i-.  Nicolay,  2  Robt.  288;  14  Jur. 
Eq.  (S.  Car.)  14S.  675;  In  re  Marsden,  i  S.  &  T.  542. 

1.  I  Jarm.  on  Wills  (5th  ed.)  ^24.  5.  Musgrave  v,  Down,  2  Hagg.  247. 

2.  Marnell  r.  Walton,  2  Hagg.  247.  The  payee  of  a  note  indorsed  it  as  fol- 
8.  Drybutter    i-.    Hodges,    2    Hagg.  lows:  '*  If  I  am  not  living  at  the  time 

247.    See  Goods  of  Muhdy,  7  Jur.  N.  this  note  is  paid,  I  order  the  contents 

S.  52;   Passmore  r.   Passmore,  i    Ph.  to  be  paid  to  A;"  which  indorsement 

218;  Anderson  v.  Pryor,   10  Smed.  &  he    signed.     He  died   before  the   note 

M.  (Miss.)  620;  Grattan  v,  Appleton,  3  was  paid.     It  was  held  that  the  indorse- 

Story  (U.  S.)  755;  Morrell  v.  Dickey,  ment  was  testamentary,  and  entitled  to 

I  Johns.  Ch.  (N.  Y.)  153.  probate  as  a  will.     Hunt  ?•.  Hunt,  4  N. 

A,  being  about  to  sail  for  the  West  H.  434;  17  Am.  Dec.  434. 

Indies,  where  he  afterward   died,  ad-  6.  Sabine  v,  Goate,  2  Hagg.  247. 

dressed  the  following  letter  to  B:  "A  7.  Bartholomew  t*.  Henley,  2  Ph.  317. 

thousand  accidents  may  occur  to  me,  8.  Goods  of  Robinson,  L.  R.,  i  P.  & 

^hich  might  deprive  my  sisters  of  that  M.  384;  Patch  v.  Shore,  2  D.  <&  S.  589. 
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(none  of  the  gifts  in  it  being  expressed  in  testamentary  language^ 
or  being  in  terms  postponed  to  the  death  of  the  maker),  and  if  no 
collateral  evidence  was  adduced  to  show  that  it  was  intended  as  a 
will,  it  was  excluded  from  probate.^  Thus  probate  was  refused 
of  a  letter  addressed  by  the  deceased  to  a  friend,  directing  the 
sale  of  stock  in  the  public  funds,  and  distribution  of  the  proceeds, 
on  the  ground  that  it  referred  to  an  immediate  and  not  a  posthu- 
mous sale.*  Inasmuch,  however,  as  devises  of  realty  under  the 
Statute  of  Frauds  had  to  be  signed  by  the  testator  and  attested 
by  three  credible  witnesses,  such  construction  was  inadmissible,, 
unless  the  instrument  was  signed  and  attested  as  required  by  the 
act;'  and  as  by  the  English  Wills  Act  of  1837,  i  Vict.,  ch.  26,  sig- 
nature and  attestation  were  made  essential  to  a  valid  bequest  of 
personalty,  a  similar  restriction  was  placed  upon  the  application 
of  the  above  principles  in  regard  to  that  species  of  property.** 

b,  American  Cases. — In  those  states  in  which  no  particular 
form  of  execution,  attestation,  or  acknowledgment  is  required  by 
the  local  statute,  the  principle  adopted  by  the  English  ecclesias- 
tical courts  is  substantially  recognized,  so  that  it  may  be  laid  down 
as  a  general  rule  that  in  such  states,  any  instrument  which  effects 
a  disposition  of  property,  to  take  effect  after  the  death  of  the 
maker,  and  which  is  in  its  nature  revocable,  conferring  no  rights  in 
presenti,  but  to  take  effect  infuturo,  will  be  entitled  to  probate  ;*  but 
that  if  the  local  statute  prescribes  certain  formalities  of  execution, 
the  instrument  will  not  be  entitled  to  probate,  unless  the  require- 
ments of  the  statute  have  been  complied  with,  although  its  dis- 
positions be  testamentary  in  character ;  or,  in  other  words,  the  test 
as  to  whether  or  not  the  dispositions  of  the  instrument  are  testa- 
mentary, is  the  same  in  both  jurisdictions;  but  even  if  testamen- 
tary, it  cannot  be  admitted  to  probate  unless  the  formalities  of 
execution,  attestation,  and  acknowledgment  prescribed  by  the  lo- 
cal statute  have  been  complied  with.*  Thus,  the  existing  require- 
ments of  the  local  statute  not  being  violated  thereby,  bonds,  bills  of 

1.  Jarm.    on    Wills    (5th    ed.)    *24;  were  the  requirements  of  the  existing- 

King's  Proctor  V.  Dai nes,  3  Hagg.  231;  statutes    violated    by    admitting    the 

Langley  v.  Thomas,  26  L.  J.  Ch.  609.  paper  to  probate. 

3.  Gijnn  v,  Oglander,  2  Hagg.  428.  6.  Schouler  on  Wills  (2d  ed.)t  ^  267. 
See  also  Griffin  v.  Ferard,  i  Pa.  St.  97 ;  See  Gibson  v,  VanSyckle,  47  Mich. 
Nicholls  V,  NichoUs,  2  Ph.  180.  439;  Cover  v.  Stem,  67  Md.  449. 

8.  Powell  on  Devises  (3d  ed.)  27.  "  A   paper  which  is  evidently  of  a 

4.  Jarm.  on  Wills  (5th  ed.)  *3i.  testamentary  character,  which  was  in- 
6.  Reagent;.  Stanley,  11  Lea  (Tenn.)    tended  to  operate  as  a  will,  and  which 

316;  Watts  V.  Public  Administrator,  4  is  wholly  invalid  cannot  be  turned  into 

Wend.  (N.  Y.)  168;  i   Paige  (N.  Y.)  a  declaration  of  trust,  so  as  to  operate 

347 ;  In  re  Wood's  Estate,  36  Cal.  75 ;  as  a  will  and  defeat  the  statute  pre- 

Witherspoon    v.  Witherspoon,  2  Mc-  scribing  how  the  will  of  a  married  wo- 

Cord  (S.  Car.)  520;   Robeson  v.  Kea,  man  shall  be  executed."     Paxon,  J.  in 

4  Dev.  (N.  Car.)  301 ;  Turner  v.  Scott,  Long's   Appeal,  86  Pa.  St.  204;    Mc- 

51  Pa.  St.  126;  Book  V.  Book,  104  Pa.  Cartey  v.  Waterman,  84  Ind.  550. 

St.  240 ;  Frederick's  Appeal,  52  Pa.  St.  Void  as  to  Realty,  Valid  as  to  Person - 

338;  91  Am.  Dec.  159;  Frew  v.  Clarke,  alty. — Where  a  will  disposing  of  both 

80  Pa.  St.  170.   In  none  of  which  states  real  and  personal  estate  is  invalid   for 
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exchange,  contracts,  diaries,  letters  and  other  informal  instruments 
have  been  held  testamentary.*  The  following  indorsement,  ad- 
dressed to  A's  wife  on  the  back  of  a  business  letter  addressed  to 
A  and  his  wife  :  "After  my  death  you  are  to  have  forty  thousand 
dollars ;  this  you  are  to  have,  will  or  no  will — take  care  of  this  un- 
til my  death,"  was  held  testamentary  *    On  the  other  hand,  a  mere 

not  complying  with  the  statutory  req-  was  signed  by  him,  and  a  date  appears 

uisites  for  the  testamentary    disposi-  at  the   commencement.      Neither  the 

tion  of  realty,  it  may,  never&eless,  be  copy  of  the  deed  nor  the  letter,  taken 

good  as  a  will  of  personalty.     Milliard  by  itself,  constitute  a  will ;  the  one  is  not 

V.  Binford,   lo   Ala.  977.     In   such  a  testamentary  in  its  character;  the  other 

case,  the   provisions    as   to    the    real  has  no  date ;  but  taking  them  together 

estate  will  be  disregarded,  the  testator,  as  the  deceased  left  them,  forming  one 

so  far  as  legal    effect    is    concerned,  document,  it  is  complete.    The  first  part 

dying  intestate  as  to  the  realty.     Hil-  furnishes  the  date,  and   the  latter  the 

Hard  v,  Binford,  10  Ala.  977.     Lake  v.  testamentary  character.     We  think  the 

Warner,    34  Conn.    483;    Guthrie    v,  following  words  clearly  show  an  ant- 

Owen,  2  Humph.  (Tenn.)  202;  36  Am.  mus  testandi^  viz. :    'We  all  know  life  is 

Dec.  311.  uncertain,  and  we  don't  know  the  mo- 

1.  Hunt  V.  Hunt,  4  N.  H.  434;  17  ment  we  may  be  called  away.  ...  I 
Am.  Dec.  434;  Jackson  v.  Jackson,  6  therefore  want  you  to  know  you  are 
Dana  (Ky.)257;  Johnson  v,  Yancey,  provided  for  under  any  circumstances. 
20 Ga.  707;  65  Am.  Dec.  646;  Carey  v.  .  .  .  My  intention  is  to  provide  for 
Dennis,  13  Md.  i ;  Reagan  v.  Stanley,  you  while  I  live,  the  same  as  I  have 
II  Lea  (Tenn.)  316;  Matter  of  Beebe,  always  done;  and  hereafter,  if  it  should 
6  Dem.  (N.  Y.)  43;  Knox's  Estate,  131  please  God  to  call  me  away,  you  will 
Pa.  St.  220;  Brown  v.  Eaton,  91  N.  have  your  own  property  to  depend  on, 
Car.  26;  Fosselman  v.  Elder,  98  Pa.  sufficient  to  make  you  independent 
St  159;  Schad's  Appeal,88  Pa.  St.  Ill ;  while  you  live.'  Doubtless  the  de- 
Scott's  Estate,  X47  Pa.  St.  89;  Fouch^'s  ceased  had  it  in  his  mind,  when  he  exe- 
Estate,  147  Pa.  St.  395;  Leathers  v,  cuted  the  deed  to  send  it  to  his  sister 
Greenacre,  ^3  Mo.  561 ;  Cowley  v.  at  some  time,  thus  vesting  the  title  in 
Knapp,  42  N.  J.  L.  297 ;  Kelleher  v,  her  in  his  life  time ;  but  for  some  reason 
Keman,  60  Md.  440;  Byers  v.  Hoppe,  he  retained  it,  perhaps  so  that  he  could 
6iMd.  206;  48  Am.  Rep.  89;  Belcher's  sell  the  property  if  he  should  desire, 
Will,  66  N.  Car.  51;  In  re  Wood's  but  that  he  intended  she  should  have 
Estate,  36  Cal.  75;  In  re  Skerrett's  the  property  upon  his  death,  if  not  sold 
Estate,  67  Cal.  585;  Barney  v.  Hays,  by  him,  is  to  us  very  clear.  Such  being 
11  Mont.  571.  Compare  Shields  v.  the  case,  and  the  instrument  being  exe- 
Mifflin,  3  Yates  (Pa.)  389.  cuted  with  the  formalities  required  by 

Infoxmal  Insfenunenta  Held  Testamen-  law,  it  is  entitled  to  be  admitted  to  pro- 

tiry.— In  re  Skerrett's  Estate,  67  Cal.  bate." 

585,    two    instruments    in    the    hand-  A   document    framed    in    its    com- 

writing  of  the  deceased,  attached   to-  mencement  like  a  power  of  attorney, 

gether,  and  found  among  his  papers,  but    attested    by    the    witnesses,    and 

one  being  in  the  form  of  a  letter  signed  authorizing    two    persons    mentioned 

by  him  and  addressed  to  his  sister,  and  therein  to  administer  on  his  estate,  and 

the  other  purporting  to  be  a  copy  of  a  dispose  of  or  retain  his  estate  for  the 

deed  of  gift  from  the  former  to  the  lat-  benefit  of  his  heirs,  is  a  good  will,  and 

ter,  were  held,  it  appearing  on  the  face  the  persons  designated  are  authorized 

of  the  letter  that  the  property  described  to  act  as  executors  and  dispose  of  the 

in  the  deed  was  intended  by  the  de-  testator's  real  estate.     Rose  v.  Quick, 

ceased  as  a  provision  for  the  sister  after  30  Pa.  St.  225.    See  further,  upon  the 

his    death,   to    be   testamentary,   and  subject  a  note  appended  to  Burlington 

admissible  to  probate.    In  this  case  the  University  v,  Barrett,  92  Am.  Dec.  383. 

court,  by   Myrick,  J.,  said:   "The   in-  3.  Byere  v.  Hoppe,  61   Md.  207;  48 

Btniraent,  taken  as  an  entirety,  should  Am.  Rep.  89.     In  this  case  the  court, 

hare  been  admitted.   It  was  written  en-  by   Miller,  J.,  said:    "In  our  opinion 

tirely  by  the  hand  of  the  deceased ;  it  these  concluding  sentences:  *And  Ann, 
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memorandum  of  advancements,  not  executed  with  the  formalities 
prescribed  by  the  statute,  is  not  entitled  to  probate ;  ^  nor  is  an 
antenuptial  agreement  giving  the  wife  power  to  dispose  of  certain 
real  and  personal  property  by  will,  although  under  seal  and  duly 
attested,  entitled  to  probate  as  a  testamentary  paper.*  Mere 
brevity  and  informality  of  expression  will  not  exclude  the  instru- 
ment from  probate,  provided  it  be  executed  with  the  formalities 
prescribed  by  the  local  statute.  Thus  an  instrument  which  merely 
appoints  an  executor,*  or  leaves  the  testator's  property  '*  for  dis- 
tribution under  the  laws  of  the  state,"  has  been  upheld  as  testa- 
mentary.* In  Pennsylvania,  subscribing  witnesses  are  not  required 
and  various  informal  papers  have  been  sustained  as  in  effect  tes- 
tamentary.* 

after  my  death  you  are  to  have  forty  sonal,  nor  does  the  omission  to  make 

thousand  dollars  ;  this  you  are  to  have,  such  appointment  or  the  failure  to  dis- 

will  or  no  will ;  take  care  of  this  until  pose  of  the  entire    estate,  afford   any 

my  death,*  accompanied  with  the   di-  evidence  whatever  of  an  absence  of  the 

rection,  *To  Eliza  Ann  Byers.' evince  animus  /tfj/fl«^«,  where  the  instrument 

just  as  effectually,  in  legal  contempla-  is  complete  on  its  face,  and  professes 

tion,  that  the  writer  wrote  them  animo  in  direct  and  explicit  terms   to  dispose 

iestandiy  as  if  he  had  said  in  terms,  *I  of  only  a  part  of  the  testator's  property." 

hereby  will  and  bequeath  to  Eliza  Ann  1.   Sims  v,  Sims,  39  Ga.  117  ;  99  Am. 

Byers   forty   thousand   dollars,    to   be  Dec.  450. 

paid   to   her   at   my  death  out  of  my  2.  Michael   v.   Baker,    12    Md.    158; 

personal  estate.'     There  is  nothing  to  71  Am.  Dec.  593. 

indicate  that  he  intended  to  make  this  8.  Barber    i\   Barber,   17  Hun    (N. 

bequest  by  a  will  to  be  thereafter  exe-  Y.)  72. 

cuted,  and  that  it  was  not  to  take  effect  4.  Lucas  v.  Parsons,  24  Ga.  640;  71 

unless  such'  a   will  was  made.      The  Am.  Dec.  147. 

plain  terms  are:  'You  are  to  have  forty  The  following  instrument,  **  I   wish 

thousand  dollars  after  my  death,'  not  five  thousand  dollars  to  go  to  John  C. 

by  a  will  which  I  intend  to  make  giving  Coe   in   the  event  of  my  dying  intes- 

you  that  sum,  but,  *you  are  to  have  it,  tate,  and  the  balance  of  my  property  to 

will  or  no  will ;'  and  he  then  directs  go  to  Robert  Beatie,  to  be  disposed  of 

her  to  *  take  care  of  this  until  mj' death,'  by  him  as  his  judgment  may  dictate." 

that  is,  to  keep  this  writing  as  the  in-  if  properly  executed  and  witnessed,  is 

strument  which  makes  and  evidences  testamentary  in  its  character,  and  is  a 

the  gift.     It  is  also  an  instrument  com-  will.     In  re  Wood's  Estate,  36  Cal.  75. 

plete  on  its  face,  and  being  written  and  See  In  re  Barton's  Estate,  53  Cal.  538. 

signed  by  the  testator  it  possesses  all  6.  Clingan  v,  Mitcheltree,  31  Pa.  St. 

the  requisites  of  a  valid  will  of  per-  25;  Carson's  Appeal,  59  Pa.  St-  496; 

sonal  property.     There  is  nothing  in-  Harvard  v.  Davis,   2   Binn.  (Pa.)  418. 

complete  or    unfinished   about   it.     It  See  also  Might  f.  Wilson,  i  Dall.  (Pa.) 

exhibits     no     incompleted     formality  94;     Rohrer    z\    Stehman,    i     Watts 

which  the  testator  may  have  supposed  (Pa.)  463. 

was  essential  to  its  validity.  No  blanks  Thus,  a  paper,  in  form  a  power  of  at- 
are  left  as  to  the  amount  intended  to  torney,  authorizing  two  persons  therein 
be  given,  or  the  party  intended  to  be  named  to  administer  on  the  party's  es- 
benefited,  nor  does  it  contain  a  clause  tate,  and  to  sell  and  dispose  of,  or  retain, 
appointing  an  executor  with  a  blank  his  property,  as  they  should  think  prop- 
left  for  the  name,  or  an  attestation  er,  for  the  greatest  benefit  of  his  heirs, 
clause  without  witnesses,  or  any  after  his  decease,  is  a  good  will;  and 
similar  imperfection.  It  is  not  neces-  the  persons  therein  named  are  fully 
sary  to  the  validity  of  a  will  that  empowered  as  executors  to  sell  the  real 
it  should  contain  the  appointment  of  estate  of  the  testator.  Rose  v.  Quick, 
an  executor,  or  that  it  should  dispose  30  Pa.  St.  225.  In  this  case  the  court, 
of  all  the  testator's  estate,  real  or  per-  by   Porter,  J.,  said  :  "  This  paper  i^  a 
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3.  Deeds  Ihstinguished  from  Wills. — Upon  the  principle  of  the 
preceding  section,  an  instrument  in  the  form  of  a  deed  is  testa- 
mentary if  it  confers  no  interest  in  prcesenti,  is  revocable  at  pleas- 
ure, and  is  not  to  take  effect  till  the  death  of  the  maker ;  *  and,  if 

will.  It  is  in  writing.  It  is  signed  by  man."  An  amicable  issue  having  been 
the  testator  at  the  end  thereof.  It  has  framed  between  Isabella  Fosselman  and 
been  proved  by  the  oath  of  two  wit-  the  testatrix's  executor  to  determine 
nesses.  It  is  to  take  effect  after  his  death,  the  ownership  of  the  promissory  note, 
It  starts  like  a  power  of  attorney,  but  it  was  held  that  the  indorsement  on 
soon  loses  that  character.  It  describes  the  envelope  and  the  contents  thereof 
the  bodily  and  mental  condition  of  the  constituted  together  a  valid  testamen- 
writer,  in  the  usual  phraseology  of  tary  disposition  of  the  note  to  the  plain- 
wills.  Its  directions  are  given  express-  tiff  in  the  issue,  operating  as  a  codicil 
It  for  the  benefit  of  his  heirs  after  his  to  the  testatrix's  will,  and  that  there - 
decease.  He  confers  on  the  persons  fore  the  plaintiff  was  entitled  to  judg- 
whomhenominates,  full  powers  as  ex-  ment.  Fosselman  r.  Elder,  98  Pa. 
ecutors,  by  imposing  the  duties  which  St.  159. 

the  law  would  impose  if  he  had  simply  1.  i    Jarm.  on  Wills   (5th  Am.  ed.) 

named  them  as  executors;  for  to  act  18;    Lawson's  Rights,    Remedies  and 

fully,  promptly,  and  prudently  with  the  Practice,  §  3141;  Hixon  v.  Wytham,  i 

propertj' of  a  dead  man  for  the  benefit  Ch.  Cas.  248;    Finch    195;   Green    v. 

of  his  heirs,  is  the  substance  of  an  ex-  Proude,  3  Keb.  310;  1  Mod.  117  ;  Hen- 

ecutor's  duty.    He  directs  the  adminis-  derson  v,  Farbridge,  i  Russ.  479;  Pea- 

tration  of  his  estate,  real  and  personal,  cock    v.    Monk,    1   Ves.  127;  Cock  v, 

and  authorizes  its  sale  or  retention  ac-  Cooke,  L.  R.,  1  P.  &  M.  241 :  In  re  Coles, 

cording  to  the  discretion  of  the  appoint-  L.  R.,  2   P.  &  M.  362;   Robertson  r. 

ed  agents.    He  might  have  employed  Smith,  L.  R.,  2  P.  £  M.  43;  Goods  of 

more  words,  and,  in  this,  professional  Marsden,  i  S.  &  T.  542;  Milnes  v,  Fo- 

counsel  might  have  assisted  him;  but  den,  15  Prob.  Div.  105;  Doe  v.  Cross,  8 

no  part   of  his  intention  is  left  unex-  Q^B.  714;  Frew  v,  Clarke,  80 Pa.  St.  170; 

pressed.    Of  its  character  as  a  will,  the  Rose  v.  Quick,  30  Pa.  St.  225;  Freder- 

paper  contains  intrinsic  evidence ;  and ,  ick's    Appeal,    52     Pa.     St.    338;    91 

therefore,  the  case  finds  no  precedent  Am.    Dec.    159;     Carey     v.     Dennis, 

in  the  decisions  cited  in  the  argument  13     Md.     x ;    Jordan    v,    Jordan,    65 

respecting  memoranda,   indorsements,  Ala.  301 ;  Gillham  v,  Mustin,  42  Ala. 

and  letters  which  required  other  evi-  365;    Daniel  .v.    Hill,    52    Ala.    430; 

dence  to  help  them  out."  Millican    v.    Millican,    24    Tex.    426; 

So   on    the    authority    of  Frew  v.  Johnson  v.  Yancey,  20  Ga. 707 ;  65  Am. 

Clarke,  80  Pa.  St.  170,  an  assignment  Dec.  646;  Hall  v,  Bragg,  20  Ga.  330; 

of  a  life  insurance  policy  "to  my  wife  Sperberv.  Balsler,  66  Ga.  317;  Miller 

M.  after  my  death,  when  she  can  do  ?'.  Holt,  68  Mo.  584;  Reed  r.  Hazleton, 

with  it  according  to  her  best  will,  with-  37  Kan.  321 ;  Armstrong  x\  Armstrong, 

out   partiality  towards  her  children,"  4  Baxt.  (Tenn.)  357;    In   re  Lauten- 

1^  been  held  testamentary.     Schad's  shlager,    80    Mich.    285;    Crocker    v. 

Appeal,  88  Pa.  St.  III.  Smith,  94    Ala.   295;    Compare    Hin- 

A  testatrix  executed  a  will  in  1878,  kle  ?'.  Landis,  131  Pa.  St.  573;  Meck's 
in  due  form,  by  which  she  bequeathed  Appeal,  97  Pa.  St.  313;  Turner  v, 
▼arious  legacies  to  a  niece,  Isabella  Scott,  51  Pa.  St.  126;  Ritters'  Ap- 
Fosselman  who  lived  with  her.  She  peal,  59' Pa.  St.  9;  Stewart  v.  Stewart, 
afterward  died  suddenly  in  January,  5  Conn.  317;  Gage  v.  Gage,  12  N.  H. 
1880.  Among  her  papers  was  found  a  371 ;  Wagner  t'.  McDonald,  2  Har.  & 
sealed  envelope  indorsed  in  her  hand-  J.  (Md.)  346;  Henington  v.  Bradford, 
writing  thus:  **  Dear  Bella,  this  is  for  Walk.  (Miss.)  520;  Jones  xk  Morgan, 
jou  to  open."  The  contents  of  the  en-  13  Ga.  515 ;  Allison  v.  Allison,  4  Hawks 
velope  were  a  promissory  note  for  $2,000  (N.  Car.)  141 ;  Evans  t'.  Lauderdale,  10 
and  the  following  paper,  also  in  the  Lea  (Tenn.)  73;  Wheeler  7;.  Durant, 
testatrix 's  handwriting :  **  Lewistown,  3  Rich.  Eq.  ( S.  Car.)  452  ;  Jacks  x\  Hen- 
Oct  2,  1879.  My  wish  is  for  you  to  derson,  i  Desaus.  (S.  Car.)  ^43;  Jug- 
draw  this  2,000  dollars  for  your  use,  ram  r.  Porter,  4  McCord  (S.  Car.)  198; 
should  I  die  sudden,  Elizabeth  Fossel-  Millidge  t^  Lamar,  4  Desaus.  (S.  Car.) 
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617;  Sartor   v.   Sartor,   39  Miss.  760;  nishes  no  evidence  of  a  debt.     It  con- 

Golding  V,  Golding,  24  Ala.  122;  Grain  tains  no  promise  to  pay.     It  vested  no 

V.  Grain,  21  Tex.  790;  Hart  v.  Rust,  present  interest.     It   was   not  to  take 

46    Tex.   556;  Sharp  v.  Hall,  86  Ala.  effect  until  after  the  death  of  McGully. 

no;    Hall  v.  Burkham,  59  Ala.  349;  In  the  meantime  he  could  revoke  it  at 

Williams  v.  Tolbert,  66  Ga.  127 ;  Gastor  his  pleasure.     It  therefore  possessed  all 

V,  Jones,  86  Ind.  289;  Massey  v.  Hunt-  the  essential  characteristics  of  a  will, 

ington,  118  111.  80;  Seals  t^  Pierce,  83  and  was  undoubtedly  testamentary  in 

Ga.    787;     Redfield    v,     Bellette,    14  its  character." 

Ark.  140.  An  instrument  in  the  following  form 

Directing  PerBonal  RepresentatlTes  to  was  made  and  delivered  to  the  person 

Pay,  Etc. — In  Frew  v.  Clarke,  80  Pa.  St.  therein  named :  "Md.,  September  4, 1884. 

170,   an   instrument    in  the  following  At  my  death,  my  estate  or  mj executor 

form  was  held  testamentary  :  **  Know  pay  to  July  Ann  Cover  three  thousand 

ail  men  by  these  presents,  that  I,  James  dollars.    David  Engel,  of  P.     Witness : 

McCully,     ...     do  order  and  direct  Columbus  Cover.**                        [seal.] 

my  administrators  or  executors,  in  case  In  an  action  of  debt  on   this   instru- 

of    my   death,   to    pay  to  Robert   D.  ment,   as   a   writing  obligatory,   after 

Clarke,  the  sum  of  $75,000,  as  a  token  the  d^ath  of  the   maker,   against  his 

of  my  regard  for  him  and  to  commem-  executor,    it   was    held    to    be   a    tes- 

orate  the  long  friendship  existing  be-  tamentary    paper    and     not    an    obIi> 

tween  us.      Witness  my  hand  and  seal  gation  for  the  payment  of  monej,  and 

this  17th  day   of  April,  A.   D.,   1872.  that  no  recovery  could  be  had  thereon. 

James  McCully."                       [seal.]  Cover  v.  Stem,  67  Md.  449.  The  court, 

In  this  case  the  court,  by  Mercer,  J.,  by  Alvey,  C.  J.,  said:  "It  is  con- 
said  :  **  A  will  is  defined  to  be  the  legal  tended,  on  the  part  of  the  appellant, 
declaration  of  a  man's  intentions,  which  that  this  instrument  is  a  bill  obligatory, 
he  wills  to  be  performed  after  his  death,  and  imports  a  legal  obligation  of  the 
2  Bl.  Com.  500;  Bouv.  Law  Diet.;  maker,  the  time  of  payment  only  being 
I  Jarm.  on  Wills  11.  An  instrument  deferred  until  after  his  death,  when  his 
in  any  form,  whether  a  deed,  poll,  or  administrator  or  executor  was  directed 
indenture,  if  the  obvious  purpose  is  not  to  pay  the  amount.  While,  on  the 
to  take  place  till  after  the  death  of  the  other  hand,  it  is  contended  by  the  ap- 
person  making  it,  shall  operate  as  a  pellee  that  the  instrument  has  all  the 
will.  Habergham  v.  Vincent,  2  Ves.  characteristics  of  a  testamentary  pa- 
Jr.  204.  It  may  be  by  an  indorsement  per,  and  did  not,  in  atiy  proper  sense, 
on  a  note:  Hunt  f.  Hunt,  4  N.  H.  434;  createalegalobligation  upon  the  maker, 
17  Am. Dec. 434;  or  by  letter:  Morrell  such  as  that  of  a  bond  or  single  bill. 
V.Dickey,!  Johns.  Ch.  (N.  Y.)  153.  What  the  consideration  may  have  been 
Whatever  be  the  form  of  the  instru-  to  induce  the  maker  to  pass  such  an  in- 
ment,  if  it  vests  no  present  interest,  but  strument,  does  not  appear.  But  it  is 
only  directs  what  is  to  be  done  after  insisted  that  the  seal  to  the  instrument 
the  death  of  the  maker,  it  is  testamen-  imports  a  sufficient  consideration  for 
tary.  Turner  v,  Scott,  51  Pa.  St.  126.  the  obligation  of  the  maker;  and  this. 
The  essence  of  the  definition  is,  that  it  as  a  general  proposition,  is  certainly 
is  a  disposition  to  take  effect  after  death,  true  as  applied  to  bonds  and  deeds  gen- 
Nor  does  it  matter  that  the  person  in-  erally.  But  still  the  question  here  is^ 
tended  to  make  a  note  instead  of  a  whether  the  instrument  declared  on  be 
will.  If  he  used  language  which  the  in  its  nature  a  bill  obligatory,  binding 
law  holds  to  be  testamentary,  his  inten-  and  conclusive  upon  the  maker,  or 
tion  is  to  be  gathered  from  the  legal  whether  it  be  a  mere  posthumous  dis- 
import  of  the  words  he  employed.  Redf.  position  of  three  thousand  dollars,  part 
on  Wills  5  ;  Turner  v,  Scott,  51  Pa.  St.  of  his  estate,  to  be  paid  by  his  executor, 
126.  No  form  of  words  is  necessary  to  as  any  other  pecuniary  legacy  gfiven  by- 
make  a  valid  will.  The  form  of  the  the  testator.  An  obligation  is  defined 
instrument  is  immaterial,  if  its  sub-  to  be  a  deed  in  writing,  whereby  one 
stance  is  testamentary.  Patterson  v.  man  doth  bind  himself  to  another  to 
English,  71  Pa.  St.  458.  See  also  Rose  pay  a  sum  of  money,  or  do  some  other 
v.  Quick,  30  Pa.  St.*  225;  Frederick's  thing.  Shep.  Touch.,  tit.  'Obligation' 
Appeal,  52  Pa.  St.  338;  91  Am.  Dec.  159.  p.  367.  The  same  definition  is  given 
This  instrument  is  in  writing.  It  is  in  Com.  Dig.,  tit. '  Obligation  '  (B),  and 
signed  at  the  end  thereof.  It  contains  in  Bacon's  A br.,  tit.  *  Obligation'  (B). 
no  admission  of  indebtedness.     It  fur-  It  is  true,  no  precise  form  of  words  is 
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necessan'  to  create  a  bond  or  obliga-  Am.  Dec.  751.  The  court,  in  this  case, 
tion.  Therefore,  any  memorandum  in  by  Benning,  }.,  said  :  *'  The  considera- 
writing  under  seal,  whereby  a  debt  is  tion  of  each  sister  is  her  love  for  the 
acknowledged  to  be  owing,  will  obligate  other — not  this  agreement  of  the  other, 
the  party  to  pay  ;  for  it  is  said  that  any  The  making  of  the  instrument  by  the 
words  which  prove  a  man  to  be  a  one  sister,  is  not  the  consideration  for 
debtor,  if  they  be  under  seal,  will  the  making  of  it  by  the  other.  No ;  the 
charge  him  with  the  payment  of  the  making  of  it  by  the  one,  is  an  act  en- 
money.  Core's  Case,  Dyer  226;  Shep.  tirely  independent  of  the  making  of  it 
Touch.  368,  369,  370,  and  Bac.  Abr.,  by  the  other.  The  case  is,  in  substance, 
'Obligation'(B),and  the  examples  there  precisely  the  same  as  it  would  have 
given  of  what  form  of  words  will  be  been  if  each  sister  had  executed  a  sep- 
sufficient  to  create  a  valid  obligation,  arate  paper,  and  had  said  in  that  paper 
It  is,  however,  laid  down  in  Bac.  Abr.,  just  what  makes  her  part  in  the  joint 
*  Obligation'  (B),  as  essentially  neces-  paper.  The  mere  words,  I  say,  au- 
sary  to  create  a  valid  obligation,  that  thorize  this  conclusion.  Suppose,  then, 
words  be  employed  to  declare  the  in  ten-  that  each  sister  had  executed  a  separate 
tionof  the  party,  and  which  must  clearly  instrument,  and  in  it  had  expressed  the 
denote  his  being  bound  ;  'because  such  same  ideas  which  she  expressed  in  the 
obligation  is  only  in  the  nature  of  a  joint  instrument,  would  these  instru- 
contract,  or  a  security  for  the  perform-  ments  not  be  wills?  What  would  there 
ance  of  a  contract,  which  ought  to  be  be  to  prevent  them  from  being  wills — 
construed  according  to  the  intention  of  assuming,  of  course,  that  they  were 
the  parties.*  In  other  words,  there  properly  attested,  and  were  otherwise 
must  be  terms  employed  to  create  a  regular  as  to  form?  Nothing,  as  far  as 
dehitum  in  fres^nti  though  the  solven-  we  can  see.  They  would  be  instru- 
dum  may  be  in  future^  and  even  after  ments  merely  in  consideration  of  love; 
the  death  of  the  obligor.  It  would  therefore,  they  would  be  revocable  at 
seem  to  be  clear  that  the  relation  of  pleasure ;  they  would  be  instruments 
debtor  and  creditor  must  be  created  and  not  to  take  effect  until  the  death  of 
subsist  in  the  lifetime  of  the  parties  to  their  respective  makers;  therefore  they 
the  instrument,  though  the  time  of  would  not  be  deeds,  for  deeds  take 
pajment  may  be  deferred  until  after  effect  at  their  execution.  Then,  they 
the  death  of  one  of  the  parties.  Shep.  would  be  wills,  or  they  would  be 
Touch.  368,  369;  Hannon   v.  State,  9  nothing." 

Gill  (Md.)  446;  Carey  v.  Dennis,  13  Illastratloii  of  ConTeyance  Held 
Md.  I ;  Sto.  Pro.  Notes,  §  27.  Here,  Testamentary. — In  the  trial  of  an  ac- 
in  the  instrument  before  us,  there  tion  of  ejectment,  the  defendants  in  sup- 
are  no  words  that  create  a  debitum  in  port  of  their  title  offered  in  evidence  as 
fresenti;  there  are  no  words  that  a  deed,  an  instrument  of  writing  in  the 
create  the  relation  of  debtor  and  cred-  following  language : 
iter  in  the  lifetime  of  the  parties  to  the  *'State  of  Mississippi,) 
instrument;  but  the  words  employed  Franklin  county,  f 
siropl}'  import  a  posthumous  disposition  "This  deed  of  conveyance,  made  and 
of  a  part  of  the  estate  of  the  maker  entered  into  by  and  between  John  W. 
of  the  instrument,  and  nothing  more.  Reynolds,  of  the  first  part,  and  Sarah 
.  .  .  By  the  terms  of  the  instrument  in  A.  Reynolds,  of  the  second  part,  both 
question,  the  three  thousand  dollars  are  of  the  above  county  and  state,  wit- 
simply  directed  to  be  paid  out  of  his  nesseth :  That  for  and  in  considera- 
estate  by  his  executor.  No  language  tion  of  the  love  and  affection  I  have 
could  be  more  expressive  of  a  testa-  for  my  wife,  Sarah  A.  Reynolds,  and 
mentary  purpose.'*  Compare  Shields  also  in  consideration  of  the  sum  of  four 
V.  Irwin,  3  Yeates  (Pa.)  389.  hundred  dollars  to  me  in  hand  paid, 
Mntital  Agreement. — Two  sisters,  the  receipt  whereof  is  hereby  ac- 
Jincey  and  Patsey,  executed  an  instru-  knowledged,  I  have  this  day  granted, 
ment,  which  was  in  substance  as  fol-  bargained,  and  sold,  and  by  these 
lows  :*' Know  all  men,  that  we,  Jincey  presents  do  grant,  bargain,  sell,  and 
»nd  Patsey,  do  *  covenant  and  agree  *  convey  unto  the  said  Sarah  A. 
that,  for  the  love  we  bear  to  each  other,  Reynolds,  her  heirs  and  assigns,  all  of 
whichever  of  us  may  be  the  longest  my  right,  title,  and  interest  in  and  to 
lived  shall  be  the  heir  of  the  other.''  It  the  following  described  tract  of  land, 
was  held  that  the  instrument  was  a  to  wit  [the  land  described  being  the 
will.    Evans  v.  Smith,  28  Ga.  98  ;  73  same  as  that  sued  for],  situated  in  the 
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above  county  and  state,  and  all  my  per-  daughter,  Elizabeth,  has  given,  granted 
sonal  property  that  I  how  own  or  may  and  conveyed  (on  the  terms  and  llmi- 
own  at  the  time  of  my  death,  to  my  said  tations  hereinafter  expressed),  and  does 
wife,  Sarah  A.  Reynolds,  her  heirs  and  by  these  presents  give,  grant  and  con- 
assigns,  to  have  and  to  hold  forever;  vey  unto  the  said  Elizabeth  for  life  with 
upon  the  following  conditions,  how-  remainder  to  her  children,  all  that 
ever,  and  none  other,  that  I  reserve  tract  of  land  situate,  etc.  ...  A 
the  right  to  alter,  change,  or  entirely  plat  of  the  same  is  hereto  annexed 
abolish  this  deed  if  I  so  desire  during  for  a  fuller  description  of  the  same, 
my  life,  and  that  I  retain  all  of  the  said  and  it  is  hereby  expressly  stipulated 
property  during  my  life,  and  have  the  and  agreed  between  the  parties  to  this 
control  of  the  same,  and  that  this  deed  deed  of  gift,  that  the  said  Elijah  re- 
do not  take  effect  until  after  my  death,  serves  to  himself  a  life  estate  in  the  tract 
and  that  after  my  death  my  wife,  of  land  herein  and  hereby  conveyed,  to 
Sarah  A.  Reynolds,  pay  all  of  my  have,  use,  occupy,  and  enjoy  the  same 
debts,  and  the  remainder  over  paying  during  his  natural  life,  and  to  take  and 
my  debts  to  be  hers  and  her  assigns'  enjoy  the  rents,  issues  and  profits  of 
forever.  the  same  during  his  life  only."    The 

''Given  under  my  hand  and  seal  this,  said  paper  then  closed  with  the  words 

the  3d  day  of  Februan',  1879.  of  a  fee-simple  deed,  the  usual  war- 

[SEAL.]      "John  W.  Reynolds.*'  ranty  of  title  and  the  attestation  of  an 

This  instrument  was,  on  the  day  of  ordinary  deed,  except  that  tliere  were 
its  date,  acknowledged  as  a  deed.  The  two  witnesses  besides  the  justice  of  the 
plaintiff  objected  to  its  admission  in  peace.  In  this  case  the  court,  by 
evidence  "  on  the  ground  that  it  was  Crawford,  J.,  said:  **The  line  of  sep- 
a  paper  testamentary  in  character  aration  between  what  constitutes  a  deed 
and  not  a  deed,  and  that  it  was  bad  and  a  will  is  sometimes  so  shadowy  as 
as  a  will  because  not  attested  or  pro-  to  make  it  extremely  doubtful  whether 
bated."  The  court  sustained  the  ob-  it  is  the  one  or  the  other.  The  law 
jection  and  excluded  the  alleged  deed,  of  this  state  prescribes  a  rule  by 
Held  not  to  be  error.  Cunningham  i\  which  the  courts  are  to  be  governed, 
Davis,  62  Miss.  366,  the  court,  by  but  even  that  is  neither  infallible 
Campbell,  C.J. ,  saying:  "  In  form  the  nor  satisfactory.  It  declares  that  in 
instrument  is  a  deed.  It  was  so  called  all  cases,  to  determine  the  character 
by  the  maker.  It  was  acknowledged  as  of  an  instrument,  whether  it  is  testa* 
such  by  him  before  a  justice  of  the  mentary  or  not,  the  test  is  the  inten- 
peace.  Its  character  must  be  deter-  tion  of  the  maker,  from  the  whole  in- 
mined  from  its  several  provisions.  If  strument,  read  in  the  light  of  surround- 
by  it  any  present  interest  was  vested  it  ing  circumstances.  If  the  intention  be 
should  be  held  to  be  a  deed.  If  it  was  to  convey  a  present  estate,  though  the 
not  to  have  any  operation  or  effect  until  possession  be  postponed  until  after  his 
the  death  of  the  maker  it  could  not  be  death,  the  instrument  is  a  deed ;  if  an 
treated  as  a  deed,  although  it  was  so  interest  accruing  and  having  an  effect 
named,  and  is  in  form  a  deed.  The  pro-  after  his  death,  it  is  a  will.  .  .  . 
vision  in  these  words,  *  And  that  this  Does  this  paper  convey  a  present  inter- 
deed  do  not  take  effect  until  after  my  est  to  Elizabeth  Cheatham  \  It  declares 
death,'  coupled  with  the  direction  that  itself  an  indenture,  made  and  entered 
the  object  of  the  bounty  of  the  maker  into  between  the  parties;  it  gives, 
of  the  instrument  should  pay  all  his  grants  and  conveys;  the  grantee 
debts  and  have  only  the  remainder  of  is  to  have  and  to  hold  forever  in  fee 
his  property,convinces  us  that  the  paper  simple;  the  title  is  warranted;  It  pur- 
was  testamentary  in  its  character."  ports   to  be  signed,  sealed,  and   deliv- 

niastraUon  of  Instrument  Held  Not  ered.  What  is  there,  then,  to  take  it 
Testamentary. — In  Williams  xk  Tol-  out  of  the  ordinary  signification  and 
bert,  66  Ga.  127,  a  paper  in  the  follow-  legal  effect  of  these  words  ?  That  clause 
ing  form  was  held  not  to  be  testamen-  by  which  he  reserves  the  use  and 
tary:  "This  indenture,  made  this,  the  occupation,  and  the  right  to  take  the 
14th  day  of  February,  1879,  between  rents  during  his  life.^  If  this  were  elim- 
Eiijah  Williams,  of  the  one  part,  and  inated,  of  course  there  would  be  no 
Elizabeth  Cheatham,  of  the  other,  question  about  it.  But  is  this  reserva- 
witnesseth,  that  the  said  Elijah,  for  and  tion  at  all  inconsistent  with  the  con- 
in  consideration  of  the  natural  love  veyance  of  a  present  estate  so  far  as 
and  affection   which   he   bears   to  his  title  is   concerned,  though  the  posses- 
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executed,  acknowledged,  and  attested  with  the  formalities  pre- 
scribed by  the  local  wills  act,  is  operative.*  An  instrument  in 
the  form  of  a  deed,  purporting  to  convey  an  undivided  interest  in 
what  the  grantor  dies  seised  of,  may  be  a  will.^  So  instruments 
in  the  form  of  deeds  inter  partes^  purporting  to  convey  property 
to  trustees,  but  providing  that  the  trusts  should  not  take  effect 
till  after  the  death  of  the  donor,  have  been  held  testamentary.* 
But  the  mere  fact  that  an  instrument  cannot  take  effect  as  a  deed 
does  not  show  that  it  is  testamentary,^  although  if  the  require- 
ments of  the  local  wills  act  have  been  complied  with,  that  fact  is 
to  be  taken  into  consideration  in  determining  the  intent  of  the 
maker.* 

tion  be  postponed  until  after  the  death  by  him  for  the  same  time  and  then  de- 

of  the  ^antor?     We  think  not.     Be-  livered  to  the  grantee,  is  invalid  as  a 

sides,  in  the  reservation  itself  is  to  be  deed,  but  if  executed  with  the  formali- 

foond  the  words :  *  It  is  hereby  express-  ties  requisite  to  a  will  may  operate  as  a 

ly  stipulated  and  agreed  between  the  testamentary  disposition  of  the  estate, 

parties  to  this  deed  of  gift  that  the  said  Kelly  v.  Richardson  (Ala.  1893),  13  So. 

Elijah  is  to  have  in  the  tract  of  land  Rep.  785. 

herein  and  hereby  convejxd,'  etc.    The        S.  Watkins  t'.Dean,  10  Yerg.  (Tenn.) 

above  is  not  the  language  of  a  will,  nor  321  ;  31   Am.  Dec.  583;  Stevenson  r. 

that  where  the  conveyance  is  intended  Huddleson,    13    B.   Mon.    (Ky.)    299; 

to  operate  as  one.     Indeed,  the  whole  Brewer  v.  Baxter,  41  Ga.  212;  5  Am. 

terms  of  the  instrument  indicate  the  in-  Rep.  530 ;  Gage  v.  Gage,  12  N.  H.  371. 
tention  to  pass  the  title  to  the  property        8.  Goods  of  Morgan,  L.  R.,  i  P.  &  M. 

at  once  to  the  donee,  and  not  to  retain  214.  See  also  In  re  Knight, 2  Hagg.  554; 

it  in  the  donor.     He  retains  the  right  to  Shingier  v,  Pemberton,  4  Hagg.  356. 
use  it  and  take  the  rents  only,  but  no-        4.  In   re  Skerrett's   Estate,  67  Cal. 

where  indicates  any  reservation  of  title.  585 ;  Lightfoot  v.  Colgin,  5  Munf.(  Va.) 

And  this  IS  the  principle  ruled  in  Daniel  42;  Edwards  r.  Smith,  35  Miss.  197; 

V.  Veal, 32  Ga.  589,  and  reaffirmed  upon  Dawson  v,  Dawson,  2  Strobh.  Eq.  (S. 

a  paper  containing  almost  the  identical  Car.)  34. 

words,  in  Bass  v.  Bass,  52  Ga.  531.  Nor        Thus,  an  instrument  purporting  to  be 

is  it  at  all  affected  by  the  ruling  in  a  deed  or  gift,  but  inoperative  for  want 

Nichols  V.  Chandler,  55  Ga.  360,  but  is  of  delivery,  cannot,  in  the  absence  of 

in  perfect  harmony  therewith. "  proper  evidence   that  a  testamentary 

Where  an  instrument  purporting  to  disposition  was  intended,  be  admitted 

convey  property  to  trustees  absolutely,  to  probate  as  a  will.     In  re  Skerrett's 

contains   all   the  characteristics  of  a  Estate,  67  Cal.  585. 
deed,  it  will  not  be  construed  a  writing        6.  This    doctrine   is   maintained    in 

testamentary,  simply  because  one  of  the  Crain    v.    Crain,    21    Tex.    790,    and 

trusts  embraced  in  it  is  for  the  use  of  Thompson  v.  Johnson,  19  Ala.  59. 
the  property  by  the  grantor  during  her        Where  a  father  made  deeds  to  his 

life.     Cumming  v.  Cumming,  3  Ga.  son  of  the  principal  part  of  his  estate, 

460.     See  also   Boling   v.  Boling,  22  to  the  exclusion  of  other  children,  who, 

Ala.  826;    Jackson    v.  Culpepper,    3  in   their  petition   to  avoid   the  same, 

Ga.  569;  Lightfoot  v,  Colgen,  5  Munf.  charged  that  they  were  not  bona  fide 

(Va.)  42.  conveyances,  but  inofficious  wills,  in- 

1.  Cunningham   v.  Davis,  62   Miss,  tended  to  take  effect  after  the  death  of 

^;  Boling  XK   Boling,   22   Ala.  826;  the  father,  these  deeds  being  declared 

Cover  V.  Stem,  67  Md.  449;  Moye  r.  void  as  in  fraud  of  the  law  securing  to 

KittrcU,  29  Ga.  677.  children  a  portion  of  the  parent's  es- 

An  instrument  reciting  services  ren-  tate,  and  not  for  actual  fraud  in  pro- 
dered  the  maker  by  another  in  terms  curing  them,  are  good  for  the  one- 
granting  the  latter  certain  premises  re-  fourth,  of  which  the  father  had  the 
serving  to  the  maker  their  use,  occupa-  right  to  dispose  in  addition  to  the  dis- 
tion.andcontrol  during  his  life,  the  pos-  tributive  share  to  which  such  son  was 
session  of  the  convej-ance  to  be  retained  entitled.     Crain  v.  Crain,  21  Tex.  790. 
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4.  Whether  an  Instmment  May  Operate  Partly  as  a  Deed  and  Partly 
as  a  Will. — One  part  of  an  instrument  may  operate  in  prasenti  as 
a  deed,  and  another  in  futuro  as  a  will,  as  where  one  going  on  a 
journey,  by  an  instrument  in  the  form  of  a  power  of  attorney,  ap- 
pointed his  mother  to  receive  the  rent  of  his  lands  for  her  own 
use  until  his  return,  and,  in  the  event  of  his  death,  "  thereby  as- 
signed and  delivered  to  her  the  sole  claim  to  his  lands.*'^ 

6.  Wills  Bistingnished  from  Gifts  Mortis  Causa. — ^A  will  differs 
from  a  gift  mortis  causa  in  that  the  latter,  instead  of  purporting 
to  be  an  intended  disposition  of  property  to  take  effect  after  death, 
purports  to  be  an  immediate  transfer  and  must  be  accompanied 
by  delivery;*  hence  a  document  intended  to  take  effect  as  a  will, 
which  is  void  for  want  of  attestation,  cannot  be  sustained  as  a 

Alteration  of  Deed  by  Snbieanent  Will,  would  transfer  the  title  to  so  much  of 

•^A  deed,  valid   and   operative,   may  the  estate  as  the  father  could  dispose  of 

not  be  subsequently  explained  or  al-  by  will  (/'.  e,  one-fourth),  and  that  the 

tered  by  a  will.     Where  a  testator  had  grantee  would  be  entitled  to  an  equal 

previously  by  deed  conveyed  property  portion   of  the  residue  of  his  father's 

in  trust  for  his  daughter  and  her  issue,  estate  with  the  other  children.     Grain 

in  such  manner  as  to  divest  himself  of  v.  Grain,  21  Tex.  790. 

all  power  and  control  over  the  prop-  1.  Doe  v.  Gross,  8   Q.   B.   714.   See 

erty  carried  by  it,  his  subsequent  will,  Taylor  r.  Kelly,  31   Ala.   59;   68  Am. 

though  duly  executed,  could  not  oper-  Dec.  150;  Reed  r.  Hazleton,  37   Kan. 

ate  upon  the  property  then  no  longer  321 ;  Robinson  v.   Schly,  6   Ga.  515; 

his.     Purcell  v,  Purcell,  Riley  £q.  (S.  Dudley  v,  MalUry,  4  Ga.  52  ;    Dawson 

Gar.)  282.  V,   Dawson,   2   Strobh.  Eq.   (S.   Gar.) 

The  will  of  B,  executed  May  16,  1838,  34;  Burlington  University  r.  Barrett, 

was  admitted  to  probate  on  the  lAh  22  Iowa  61 ;    92  Am.  Dec.  376.    But 

Septemberof  the  same  year.     The  ex-  compare    Thompson    v,   Johnson,     19 

ecutors  of  this  will,  afterward,  on  the  Ala.  59. 

20th  November  following,  offered  for  Where  a  party  executed  a  will,  which 
probate  a  deed  duly  executed  and  re-  he  afterward  incorporated  into  a  deed 
corded,  dated  i8th  September,  1832,  by  conveying  his  property  to  the  parties 
which  their  testator  conveyed  to  them,  named  in  the  will,  to  be  enjoyed  by  the 
his  two  sons,  **  one-half  of  all  the  per-  grantees  according  to  the  tenor  of  the 
sonal  estate  of  which  he  might  die  pos-  will,  and  subsequently  executed  codi- 
sessed.''  In  June,  1839,  after  process  cils,  it  was  held,  that  the  will  was  in- 
of  citation  to  all  parties  interested,  the  corporated  with  the  deed  only  as  to 
orphans'  court  admitted  this  deed  to  re-  property  then  existing,  of  which  it  was 
cord,  as  a  testamentary  paper.  On  the  a  valid  disposition,  in  frcesenti^  but 
20th  May,  1845,  B,  and  his  then  wife,  stillremaineda  will  as  to  all  other  prop- 
one of  the  heirs  and  devisees  of  the  tes-  erty  which  it  could  affect,  and  was 
tator,  filed  in  the  said  orphans'  court  a  subject  to  modification  by  codicils  which 
petition,  praying,  that  the  probate  of  might  dispose  of  the  income  of  the 
the  said  deed  might  be  revoked  and  property  so  conveyed  since.  The  dis- 
recalled.  Upon  appeal  from  the  order  position  by  deed  was  to  take  effect  in 
of  the  said  court  dismissing  this  petition,  possession  only  at  the  testator's  decease, 
it  was  held  that  this  deed  was  not  a  tes-  Dawson  v.  Dawson,  2  Strobh.  Eq.  (S. 
tamentary  paper,  and  that  the  order  of  Gar.)  34. 

the  orphans'  court,  ordering  it  to  be  InBtmment  Partially  Testamentary. — 

received   as  such   was   null  and  void.  A  paper  may  be  testamentary  in  de- 

Robey  v,  Hannon,  6  Gill  (Md.)  463.  sign  as  to  part  of  the  property  and  so 

A  father,  resident  in    Texas^  made  admissible  to  probate ;  but  incomplete 

conveyance  of  most  of  his  estate  to  a  in  design  as  to  another  part,  and  so  far 

child  ;  but  the  gift  was  not  completed  inoperative.     Devecmon  v.  Devecmon, 

by  delivery.    It  was  held  that  the  deed  43  Md.  335. 

could   operate  as  a  will,    and  that    it  2.  See   Gifts,  vol.  8,  p.  1347. 
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gift  mortis  causa;^  nor  can  a  void  gift  mortis  causa  be  sustained 
as  a  valid  will  of  personalty.' 

6.  Memorandum  of  IxutmctionA. — ^A  duly  executed   instrument 
described  as  instructions  for  a  will,  may  have  effect  as  a  will,  if  it 

appears  that  it  was  intended  to  take  effect  in  the  absence  of  a 
more  formal  instrument ;'  otherwise,  however,  if  it  be  merely  a 
preliminary  draft  or  minute  not  designed  to  take  effect  as  a  will,^ 

1.  In  re  Hughes,  W.  N.  (1888)  163.  of  sums  to  be  paid  to  various   persons, 

S.  Gifts,  vol.  8,  p.  1350.   See  Basket  out  of  the  sales  of  certain  of  his  houses, 

».  Hassell,  108  U.  S.  267.  the  whole  concluding  as  follows:     "I 

S.  Theobald  on  Wills  (2d   ed.)    11;  appoint  for  my  administrators  H.  W., 

citing  Bone  v.  Spear,  x,  Philkin  345;  of    Cumberland,    Maryland,    and    F. 

Towe  T».  Castle,  I  Curt.  303,  2  Moo.  P.  A.    H.,    of    Hagerstown,    Maryland '* 

C.  133;  Barwick  v.  Mullings,  2  Hagg.  (Signed)    "P.    S."      The    paper   was 

325;  Hattatt  V,  Hattatt,  4  Hagg.  3x1;  proved   to    have    been     written     and 

Arndt  v.  Arndt,  i  S.  &  R.  (Pa.)  263.  signed  by  the  deceased,  and  there  was 

As  to  unsigned   testamentary   instru-  nothing  to  show  that  it  was  not  signed 

ments  in  the  absence  of  statutory  regu-  on  the  day  of  its  date.     He  died  on  the 

lation,    see    McLean     v,    MclJean,    6  14th    of  December,  1875,  Rg^d  about 

Humph.  (Tenn.)  452;  Public  Admin-  seventy-two     years.     As    regards    his 

istrator  v.  Watts,  i  Paige  (N.  Y.)  347,  mental  and  bodily  condition,  there  was 

4  Wend.  (N.  Y.)  i68.  no  proof  tending  to  show  that  he  was 

4.  Coventry    v.    Williams,  3   Cush.  prevented  by  sudden  sickness,  or  any- 

787 ;  Aurand  v.  Witt,  9   Pa.   St.   54 ;  thing  which  the  law  would  pronounce 

Wall  V,  Wall,  123  Pa.  St.  545;  Lungren  an  act  of  God,   from   perfecting  it,  or 

V.  Swartzwelder,  44  M4.  482 ;  see  Sharp  executing  a  formal  will,  for  more  than 

XT.  Sharp,  2  Leigh  (Va.)  249;  Hocker  three  months  «fter  the    date  of    the 

V.  Hocker,  4  Gratt.  (Va.)  277.  paper.     It  was  held  that  the  paper  in 

But  in  Boofter  v,  Rogers,  9  Gill  itself  contained  no  indication  that  the 
(Md.)  44;  52  Am.  Dec.  680,  it  was  writer  intended  it  should  be,  and  wrote 
held  that  a  paper,  though  not  a  last  it  for  his  last  will  and  testament,  and  in 
will  and  testament  at  the  time  it  is  the  absence  of  evidence  of  some  acts  or 
nvritten,  may  be  made  such  after-  declarations  clearly  showing  that  he 
wards  by  adoption ;  that  a  paper,  intended  the  paper,  as  it  stood,  to  be 
though  intended  merely  as  an  instru-  his  will,  or  subsequently  recognized  or 
mentof  instructions  or  a  memorandum,  adopted  it  as  such,  it  could  not  be 
to  enable  the  scrivener  to  prepare  the  admitted  to  probate.  The  court,  by 
will,  will  be  admitted  to  probate,  if  the  Miller,  J.,  said :  '*  It  appears  from  the 
more  formal  will  be  left  unfinished  by  proof  that  the  paper  before  us  was 
reason  of  any  act  which  the  law  pro-  written  and  signed  by  the  deceased, 
nounces  to  be  the  act  of  God.  There  and  there  is  nothing  to  show  it  was 
must,  however,  be  a  continuance  of  the  signed  on  a  different  day  from  its 
intention  of  the  deceased,  down  to  the  date.  He  died  about  the  X4th  of  De- 
time  when  the  act  of  God  intervened  cember,  1875,  aged  about  seventy-two 
and  prevented  the  execution  of  the  years,  and  had  never  been  married, 
formal  instrument.  An  immediate  or  He  had  been  engaged  in  the  hardware 
sudden  death  is  not  required,  if  accord-  business,  was  an  intelligent,  prosperous, 
ing  to  the  proof,  the  jury  are  satisfied  and  good  business  man,  and  left  real 
that  there  was  no  change  of  intention  estate  consisting  of  a  dwelling  house 
in  regard  to  the  provisions  of  the  will,  and  warehouses  in  Hagerstown,  valued 
In  Lungren  v,  Swartzwelder,  44  Md.  at  about  thirty  thousand  dollars,  besides 
482,  it  appeared  that  a  paper  was  found  personal  property.  After  the  date  of 
in  a  safe  at  the  decedent's  store,  in  a  this  paper  and  during  the  autumn,  his 
pocketbook,  with  some  notes  and  certifi-  health  was  feeble,  but  he  was  still  able  to 
cates  of  bank  and  other  stocks.  The  go  to  his  store  and  attend  to  his  business, 
heading  of  the  paper  was,  *' Hagerstown,  His  mental  faculties  remained  unim- 
Angust  nth,  1875,  what  I  own  is  as  paired,  and  he  was  capable  of  executing 
follows."  Beneath  followed  a  list  of  a  valid  deed  until  at  least  a  few  days  be- 
his  houses  and  stock,  and  memoranda  fore  his  death.     As  respects  his  mental 
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even  though  duly  executed '}  or  be  wanting  in  the  formalities 
of  execution  and  attestation  prescribed  by  the  local  statute.^ 

and  bodily  condition,  there  is  no  proof  'perhaps  ].  W.,  if  he  quits  drinking 
tending  to  show  he  was  prevented  by  liquor/  that  is,  I  may  g^ive  J.  W.  a 
sudden  sickness,  or  anything  which  the  portion  if  he  reforms  his  habits.  There 
law  would  pronounce  an  act  of  God,  is  no  residuary  clause,  and  nothing  is 
from  perfecting  it,  or  executing  a  said  respecting  any  disposition  of  the 
formal  will  capable  of  passing  his  real  stocks  and  bonds  scheduled  in  the 
as  well  as  personal  estate,  for  more  than  former  part  of  the  paper,  and  no  dis- 
three  months  after  the  date  of  this  position  indicated,  except  by  a  will  to 
paper.  It  cannot,  therefore,  be  upheld  be  thereafter  made,  of  the  great  bulk 
as  a  will  upon  that  ground.  It  was  of  the  proceeds  of  his  real  estate.  It 
found  in  his  safe  at  his  store,  in  a  pocket-  seems  to  us  impossible  for  anyone  to 
book  with  some  notes  and  certificates  read  this  paper  and  say  the  writer  of 
of  bank  and  other  stocks.  But  this  it  intended  it  should  be,  and  wrote  it 
fact  of  itself  does  not  make  it  a  will,  for  his  last  will  and  testament.  So  far 
The  place  of  deposit  and  the  care  with  as  it  refers  to  any  intended  testamen- 
which  it  was  kept,  are  merely  circum-  tary  disposition  of  his  property  it  indi- 
stances  to  be  considered  and  weighed  cates  a  mind  in  as  hesitating  and  unde* 
with  all  the  other  facts  of  the  case,  in  cided  a  state  as  could  well  be  imagined, 
solving  the  question  whether  the  party  It  does  not  rise  to  the  dignity  of 
intended  it  as  his  will  or  not.  In  the  memoranda  or  instructions  to  a  scriv- 
absence  of  proof  to  the  contrary  we  ener  for  the  preparation  of  a  will.  He 
must  assume  the  paper  was  written  knew,  or  if  he  did  not,  he  was  informed 
and  signed  on  the  day  it  bears  by  his  attorney  after  the  date  of  this 
date.  The  questions  then  for  us  to  paper,  that  three  witnesses  were  essen- 
determine  are,  did  he  write  it  animo  tial  to  a  valid  will  of  real  estate,  and 
testandi^  that  is,  did  he  then  intend  the  was  furnished  with  the  form  of  such  an 
paper  as  it  stood,  to  be  his  will  without  instrument,  and  j'et  so  far  as  this  paper 
alteration  and  without  looking  to  any-  contains  any  possible  intimation  of  tes- 
thing  further  to  be  done  in  order  to  tamentary  wishes,  it  refers  to  that 
perfect  it?  or  did  he  afterwards  recog-  species  of  property  alone,  and  is  not 
nize  and  adopt  it  as  his  will?  To  give  attested  by  a  single  witness.  Unless, 
a  satisfactory  answer  to  these  questions  therefore,  we  can  find  evidence  of  some 
we  must  first  look  to  the  paper  itself  acts  or  declarations  clearly  showing 
and  the  intrinsic  evidence  it  furnishes,  that  he  intended  this  paper  as  it  stood 
What  is  it  and  what  does  it  profess  to  be  his  will,  or  subsequently  recog- 
to  be?  It  nowhere  on  its  face  pro-  nized  or  adopted  it  as  such,  it  cannot 
fesses  to  be  the  will  of  the  writer,  be  admitted  to  probate.^* 
The  major  part  of  it  is  simply  a  1.  Ferguson -Davie  v,  Ferguson- 
statement  of  what  he  owned,  in  form  Davie,  15  Prob.  Div.  109.  In  this  case 
and  in  fact  an  inventory,  or  a  schedule  a  testatrix  having  duly  executed  a 
of  his  property.  That  is  followed  by  will,  subsequently  executed  a  paper 
three  clauses  indicating  who  should  drawn  up  by  her  husband  with  her  full 
receive  portions  of  it  (and  as  to  one  concurrence,  which  was  headed  "This 
of  these  he  had  not  made  up  his  mind  is  not  meant  as  a  legal  will,  but  as 
as  to  the  amount,  and  as  to  another,  guide.''  It  was  held  that  the  paper 
was  undecided  whether  he  would  give  was  not  a  valid  testamentary  document, 
him  anything)  by  a  will  to  be  there-  and  that  probate  must  be  refused.  See 
after  executed.  He  would  give  to  one  Hocker  v.  Hocker,  4  Gratt.  (Va.) 
two  thousand  dollars,  out  of  the  pro-  277.  Compare  Toebbe  v,  Williams,  So 
ceeds  of  the  sale  of  his  house.    To  his  Ky.  661. 

brother's  widow  he    would  give  one  Varlanoa    of  Subsequent    Will  from 

or  perhaps  two  thousand  dollars,  after,  Memorandnm. — It  has  been  held  that  in 

that   is,   out  of  the  sale  of  property  so    far    as    the    will   varies   from   the 

on     the    square.      It    then    says    his  instructions,   it  is   inoperative   if  exe- 

houses  are   to  be  sold    and  the  pro-  cuted  upon  the  assurance  that  it  com- 

ceeds  *  paid  over  to  the  respective  par-  plied  with  them.     Waite  t*.  Frisbie,  45 

ties  named  in  my  will,'  that  is,  the  par-  Minn.  361. 

ties  named  in  the  will  which  I  may  or  2.  i  Redf.  on  Wills  (4th  ed.),  p.  325 ; 

intend  to  execute,    and  then  is  added  Vernam  v.  Spencer,  3  Bradf.  (N.  Y.) 
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i6;  Ruoff*8   Appeal,  26   Pa.    St.   219;  strum  en  t  as  witnesses.  The  help  given 

Wall  V.  Wall,  123  Pa.  St.  545.  to  informal   statements  by  the  signa- 

In  Vernam  v.  Spencer,  3  Bradf.  (N.  ture  of  the  witnesses  in  the  testator's 

Y.)  16,  the  testator,  in  the  presence  ol  presence  and  with  his  approbation,  is 

two  witnesses  attending  at  his  request,  wanting. 

signed  the  instrument  at  the  foot,  and  *'  But  if  the  facts  showed  a  complete 
died  in  the  attempt  to  sign  again  in  the  act  on  the  part  of  the  testator,  so  far  as 
margin.  It  was  held,  that  the  provi-  related  to  his  own  subscription,  the 
sion  of  the  statute  requiring  the  attes-  testamentary  declaration  and  the  re- 
tation  of  the  subscribing  witnesses  had  quest  to  the  proposed  witnesses  to  at- 
not  been  complied  with,  and  that  the  test,  and  then  an  interruption  of  the 
instrument  was  not  valid  as  a  last  affair  by  death,  could  the  witnesses 
will  and  testament,  not  being  complete  subscribe  after  his  decease,  so  as  to 
at  the  testator's  decease.  The  testator  give  the  will  validity'?  The  statute  re- 
being  still  occupied  in  authenticating  quires  the  will  to  be  subscribed  by  at 
the  instrument  at  the  moment  of  the  least  two  attesting  witnesses — can  that 
attack,  there  was  no  testamentary  dec-  act  be  performed  after  the  death  of  the 
laration  or  rogation  of  the  witnesses,  principal  ?  At  the  moment  of  death 
Bradford,  Sur.,  said  :  ''Had  the  wit-  the  law  disposes  of  his  estate,  either  by 
nesses  subscribed  in  the  testator's  life-  descent  or  in  conformity  to  his  last 
time  and  in  his  presence,  and  without  will,  if  there  be  one.  To  interrupt  the 
objection,  there  would  have  •  been  descent  there  must  be  a  valid  will.  The 
enough  in  all  the  circumstances  to  will  speaks  at  the  instant  of  death.  If 
justify  sentence  of  probate,  not  with-  without  vitality  then,  what  can  ever 
standing  the  absence  of  a  formal  testa-  g^ve  it  vitality?  If  the  will  now  under 
mentary  declaration  and  request  to  consideration  took  effect  on  the  testa- 
the  witnesses  to  attest.  Not  that  I  tor's  decease,  then  hi^  property  passed 
consider  the  statute  to  require  the  hy  an  unattested  instrument,  and  the 
witnesses  to  sign  in  the  testator's  Statute  of  Wills  is  set  at  naught.  It 
actual  presence  or  view,  but  the  fact  did  not  take  effect  then,  but  on  the  sub- 
that  the  testator  has  seen  them  sign  scription  of  the  witnesses,  six  weeks 
and  acquiesces  therein,  often  aids  the  afterwards,  took  effect,  as  of  the  time  of 
proof  of  testamentary  declaration  and  the  death  by  way  of  relation,  it  follows 
request,  and  g^ves  weight  and  substance  that  the  act  of  the  witnesses  operated 
to  informal  and  casual  declarations,  to  divest  the  heirs  of  property  descend- 
But  in  the  present  case,  although  the  ed,  and  to  vest  it  in  devisees,  under  an 
testator  had  subscribed  the  will  at  the  instrument  not  perfected  in  the  lifetime 
seal,  he  was  still  engaged  in  signing  his  of  the  ancestor.  If  the  witnesses  can 
name  in  the  margin,  when  his  power  of  perform  that  act  an  hour,  or  six  weeks 
consciousness  ceased.  Though  he  had  '  after  the  decedent  has  expired,  they  can 
written  all  the  law  required  him  to  do  so  a  year  after.  Can  the  devolution 
write,  he  had  not  written  all  he  pro-  of  his  estate  depend  upon  them  or  their 
posed  to  write,  and  he  expired  before  volition?  If  not,  then  they  may  be 
he  accomplished  his  purpose.  There  compelled  to  sign,  although  if  the  de- 
was  no  finality  even  in  his  action ;  and  cedent  were  living  they  could  refuse, 
much  less  had  he  arrived  at  that  stage  "  To  the  due  execution  of  a  will,  sev- 
wben  the  document  was  to  l>e  turned  eral  ceremonial  parts  are  necessary,  and 
over  to  the  witnesses  for  attestation,  one  just  as  necessary  as  another.  There 
He  had  requested  two  persons  to  at-  is  no  will  until  they  are  all  completed, 
tend,  in  order  to  be  witnesses,  but  he  The  absence  of  any  one  ceremony  de- 
had  not  yet  requested  them  to  witness  stroys  the  unity.  These  ceremonies 
and  attest  the  will,  for  he  had  not  yet  are  acts.  The  mere  intention  to  have 
reached  that  point — he  was  still  occu-  them  all  performed  is  not  sufficient,  but 
pied  in  authenticating  the  instrument,  the  intention  must  be  effectuated  in 
and  before  it  had  left  his  hands  he  was  fact.  If  accident  intervene  to  prevent 
seized  with  death.  That  event  arrested  their  performance,  the  intention  can- 
the  transaction  in  an  imperfect  and  un-  not  be  taken  in  lieu  of  performance,  or 
finished  condition.  I  do  not  think,  instead  of  the  act.  Nor  is  it  enough 
therefore,  that  under  the  circumstances  to  say  the  decedent  has  done  all  he 
the  testator  declared  the  instrument  he  could  do,  or  all  that  he  was  called 
was  signing  to  be  his  last  will  and  tes-  upon  to  do  in  his  own  person,  and 
tunent,  or  that  he  had  requested  the  therefore  the  will  is  valid.  Such 
persons  present  to  subscribe  that  in-  a  doctrine  would  make  a  will   good, 
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7.  Extraneous  Papers — Incorporation  by  Seferenoe. — If  a  will  exe- 
cuted and  witnessed  as  required  by  the  local  statute,  incorporates 
into  itself  by  reference,  any  document  or  paper  not  so  executed 
and  witnessed,  whether  the  paper  referred  to  be  in  the  form  of  a 
will  or  codicil,  or  of  a  deed  or  indenture,  or  of  a  mere  list  or  mem- 
orandum, the  paper  so  referred  to,  if  it  was  in  existence  at  the 
time  of  the  execution  of  the  will,  and  is  identified  by  clear  and 
satisfactory  proof,  as  the  paper  referred  to  therein,  takes  effect  as 
part  of  the  will  and  should  be  admitted  to  probate  as  such.^     But 

when  the  parties  requested  to  subscribe  his  lifetime ;  and  if  by  the  intervention 

as  witnesses  refused — ^which  they  might  of  Providence  he  does  not  live  to  see 

do  from  justifiable  and    conscientious  them  all  accomplished,  the  act   is   not 

motives.    In  the  execution  of  the  last  completed.    If  Mr.  Spencer  had  lived, 

will  and  testament  nothing  rests  entire-  the  will  now  before  me,  in  the  state  in 

\y  in  intention — and  the  act  of  the  wit-  which  it  was  offered  for  probate,  could 

nesses  is  just  as  essential  as  the  act  of  not  have   been  taken  as  a  good  will, 

the  testator.  The  instant  before  his  death  it  was  not 

"  Nor  do  the  parties  requested  to  at-  a  valid  will.  The  moment  he  died  it 
tend  as  witnesses  contract  to  become  was  not  a  valid  will — and  then  how 
witnesses.  Till  they  sign,  whether  they  could  that  which  was  not  valid  and 
shall  become  attesting  witnesses  or  not,  perfect  during  life,  and  at  death,  be- 
rests  in  their  and  the  testator's  absolute  come  valid  six  weeks  after  he  expired? 
discretion.  They  may  at  the  last  in-  Again,  though  the  attestation  in  the 
stant  perceive  some  reason  for  not  testator's  exact  view  is  not  necessary, 
authenticating  the  document.  Till  still  the  attestation  is  in  a  certain  sense 
they  sign,  whether  he  shall  complete  part  of  the  testator's  act,  and  a  cere- 
the  will,  or  whether  they  shall  become  monial  part  of  the  will.  The  whole 
attesting  witnesses  or  not,  is  in  the  tes-  will  is  his  act.  The  witnesses  are  mere 
tator's  absolute  discretion.  At  the  last  aids  or  instruments  in  performing  it. 
moment  his  intention  to  perfect  the  The  attestation  is  part  of  the  execution; 
will  is  still  ambulatory;  and  even  after  it  is  dependent  on  the  testator's  request, 
a  formal  request  to  them  to  sign  he  though  not  on  his  presence,  and  when 
may  change  his  mind  as  to  making  a  the  witnesses  sign  they  do  so  for  the 
will  at  all,  or  may  perceive  some  reason  testator,  and  as  his  agents." 
for  preferring  other  witnesses.  The  Failure  to  Comply  wltli  Statutory 
request  to  the  witnesses  to  attest  is  itself  Requlrementa. — If  the  record  shows 
revocable  till  acted  on.  Death  revokes  that  the  requirements  of  the  statute 
it.  At  the  time  the  witnesses  sign,  they  were  not  observed,  the  decree  of  pro- 
must  sign  under  a  present  existing  re-  bate  is  an  absolute  nullity.  Wall  v. 
quest.  The  request  is  their  authority,  Wall,  123  Pa.  St.  545. 
and  they  must  act  under  a  present  sub-  1.  Gray,  C.  J.,  in  Newton  v.  Sea- 
sisting  authority.  They  derive  all  mans'  Friend  Soc.,  130  Mass.  91 ;  39 
their  right  and  power  to  subscribe  from  Am.  Rep.  433 ;  Wms.  Exrs.97;  Haberg- 
the  testator's  present  volition  and  con-  ham  v,  Vincent,  2  Ves.  Jr.  204  ;  Single- 
sent.  When  he  ceases  to  exist,  their  ton  v,  Tomlinson,  L.  R.,  3  A  pp.  Cas. 
power  is  withdrawn.  Every  derivative  404;  Bizzey  v.  Flight,  3  Ch.  Div.  269; 
power  depending  on  the  will  of  the  Goodsof  Sibthorp,  L.  R.,  i  P.  &  M.  106; 
author  dies  with  him,  unless  extended  Van  Straubenzee  v.  Monck,  3  S.  &  T. 
in  express  terms  beyond  his  death.  6,  32  L.  J.  Prob.  21 ;  Goods  of  Sunder- 

"  But  I  do  not  think  the  testator  had  land,  L.  R.,  i  P.  &  M.  198 ;  Goods  of 
in  the  present  case  done  all  the  law  Pascall,  L.  R.,  i  P.  &  M.  606;  Lucas  v. 
required  him. to  do.  To  make  a  valid  Brooks,  18  Wall.  (U.  S.)  436;  In  re 
will,  it  was  just  as  necessary  for  him  to  Shillaber's  Estate,  74  Cal.  144;  Ju  re 
procure  before  his  death  the  attestation  Soher's  Estate,  78  Cal.  477;  Hall  f.  Hill, 
and  subscription  of  two  witnesses,  as  it  6  La.  Ann.  745;  Hone  v.  Van  Schaick,3 
was  for  him  to  have  the  will  drawn  and  Barb.  Ch.  (N.  Y.)  488;  Bullock  v.  Bull- 
subscribed.  The  testator  is  the  prime  ock,  2  Dev.  Eq.  (N.  Car.)  307;  Millcdgc 
mover,  to  devise  his  property  he  needs  v.  Lamar,  4  Desaus.  (S.  Car.)  617; 
to  see  completed  certain  forms  during  Fesler  v.  Simpson,  58   Ind.  83 ;  Fickle 

154 


What  OomUtatat  a  Will.  WILLS,  ExtranMu  Paptn. 

V,  Snepp,   97   Ind.  289;   49   Am.  Rep.  nizes   the  existence  of    the    original, 
449;  Beall  V.  Cunningham,  3  B.  Mon.  changing  it  in  part  and  affirming  it  in 
(Kv.)  390;  39  Am.  Dec.  469;   Harv^  v.  those  parts  in  which  it  is  not  altered; 
Chonteau,   14  Mo.  587 ;   55    Am.  Dec.  and  hence  it  has  been  well  established 
i2o;    Tonnele  v.   Hall,  4  N.  Y.  140;  that  a  codicil  executed  with  the  solem- 
Brown  t*.  Clark,  77  N.  Y.  369 ;  Cham-  nities  required  by  the  statute  for  pass- 
bers  V.  McDaniel,  6  Ired.  (N.  Car.)  226;  ing  lands  is  a  republication  of  a  will, 
Zimmerman  v.  Zimmerman,  23  Pa.  St.  and  both  taken  together  make  but  one 
375;  Baker's  Appeal,  107  Pa.  St.  381;  52  will,  and  that  such  republication  will 
Am.  Rep.  478 ;  Johnson  v.  Clarkson,  3  have  the  effect  to  pass  lands  acquired 
Rich.  Eq.    (S.   Car.)   305;   Pollock   v,  after  the  date  of  the  will,  but  before  the 
Glassell,  a  Gratt.  (Va.)  439.     But  com-  date  of  the  codicil,  or  to  revive  and  give 
fare  Mycr's  Estate,  Myr.  Prob.  (Cal.)  force  and  operation  to  a  revoked  will.' 
205;  Crosby  v.  Mason,  32  Conn.  482;         "It  was  contended  by  counsel  in  that 
Phelps  V,  Robbins,  40  Conn.  250.  case,  that  though  a  codicil  duly  execu- 
In  conformity  with  this  doctrine,  a  ted  might  operate  as  a  republication  of 
will  void  for  want  of  proper  attestation  a  revoked  will  which  had  been  duly 
has  been  validated    by   a  subsequent  executed,  it  could  not  have  the  effect  to 
codicil  properly  attested,  which  refers  bring  into  operation  as  a  will  a  paper 
to  the  will  and  states  that  it  is  to  be  which  had  never  been  signed  or  execu- 
taken  as  a  part  thereof.     In  re  Mur-  ted  as  such.     But  said  the  court :  *We 
field's  Willy  74  Iowa,  479.  can  see  no  difference  in  principle  in  the 
But  in  Sharp  v.  Wallace,  83  Ky.  584,  cases.     ...     If  the  codicil  can  so  in- 
it  was  held  that  an  unattested  codicil,  graft  itself  upon  and  draw  within  its 
although  wholly  in  the  handwriting  of  operative  influence  a  revoked  will  as  to 
the  testatrix,  could  not  bring  into  oper-  amount  to  a  republication,  we  cannot 
ation  as   a  will  a   paper   which    was  perceive  why  it  may  not  ingrafl  itself 
neither  in  the  handwriting  of  the  testa-  upon  and  draw  within  its  operative  in- 
trix  nor   attested   as  required  by  the  fluence  any  instrument  which  the  testa- 
statute.     The  court,  by  Lewis,  J.,  said :  tor    may    treat  as   his  will,   so   as   to 
^'The  question  presented  to  us  for  con-  amount  to  a  republication  of  the  whole 
sideration  is,  whether  the  instrument  as  his  will.'     In  Davis  v.  Taul,  6  Dana 
purporting  to  be  a  codicil,  which  was  (Ky.)    51,   it   was   held  that  *when   a 
wholly  written  and  subscribed  by  her,  codicil  operates   as  a  republication  of 
and,  therefore,  itself  executed  in  one  of  the  will,  the  whole  is  to  be  construed 
the  modes  prescribed  by  the  general  together  as  if  the  will  had  been  then 
statutes,  has  the  effect  to  set  up  and  written  and  executed.'     And  in  Arm- 
give  validity  to  the  paper  dated  January,  strong  v,  Armstrong,  14  B.  Mon.  (Ky.) 
1867.  Clearly  the  reference  made  in  the  269,  the  court  said:  *A  codicil  is  in  legal 
codicil  to  the  preceding  instrument  is  effect  a  republication  of  a  will,  and  the 
definite  and  certain  enough  to  identify  whole  is  to  be  construed  together  as  if 
it.    It  must  be  also  admitted  that  she  the  will  had  been  executed  at  the  date 
intended  the  two  as  her  will,  and  be-  of  the   codicil.'     It   will  be   perceived 
lieved  they  would  be  valid  as  such ;  and  that  in  case  of  the  republication  of  a 
if  the  codicil  had  been  subscribed  or  revoked  will  in  virtue  of  a  codicil,  the 
acknowledged  by  her  in  the  presence  two  are  to  be  construed  together,  as  if 
of  two  credible   witnesses,   who   sub-  the  will  had  been  executed  at  the  date 
scribed  their  names    thereto    in    her  of  the  codicil,  and  where  the  preceding 
presence,  it  would,  according  to   the  instrument  has  never  been  completed,  it 
construction   heretofore  given   to   the  and  the  codicil,  which  has  the  effect  to 
Statute  of  Wills  by  this  court,  have  had  give  it  validity  that  it  never  before  had, 
the  effect  to  give  validity  to  the  pre-  must  be  taken  together  and  make  but 
ceding  unfinished   instrument   as  her  one  will,  not  merely  for  the  purpose  of 
will ;  for  that  question  was  thoroughly  construction  but  as  to  their  execution  ; 
considered  in  the  case  of  Beall  v.  Cun-  and  it  seems  to  us  such  must  be  the  log- 
ningham,  3  B.  Mon.  (Ky.)  390;  39  Am.  ical  and  necessary  result  of  imparting  to 
Dec.  469,  may  be  now  regarded  settled,  the  codicil  the  legal  effect  of  making 
In  that  case  the  following   language  valid  as  a  will  an  instrument  having  no 
was  used:  efficacy  without.     But  section  5,  chap- 
''  *  A  codicil  is  a  part  of  the  will  to  ter  1x3,  general  statutes,  provides  that 
which  it  is  attached  or  refers,  and  both  *no  will  shall  be  valid  unless  it  is  in  writ- 
must  be  taken  and  construed  together  ing  with  the  name  of  the  testator  sub- 
as  one  instrument.    The  codicil  recog-  scribed  thereto  by  himself,  or  by  some 
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other  person  in  his  presence,  or  by  his  viz.:  "I  give  and  bequeath  to  my  son  P, 

direction,  and,  moreover,  if  not  wholly  in  addition  to  what  I  had  given  him  bj 

written  by  the  testator,  the  subscription  deed  of  gift,"  certain  notes,  etc.,  is  not 

shall  be  made  or  the  will  acknowledged  a  sufficiently  definite  reference  to  the 

by  him  in  the  presence  of  at  least  two  deed,   which   was   invalid,  for  want  of 

credible  witnesses,  who  shall  subscribe  delivery,  to  incorporate  it  into  the  will 

the  will  with  their  names  in  the  pres-  and  thereby  pass  the  land.     Bailey  v. 

ence  of  the  witnesses.'  Bailey,  7  Jones  (N.  Car.)  44. 

'*  The  object  of  the  statute  providing  Instrument  Referred  to  Should  B«Tlia& 
the  manner  in  which  a  will  shall  be  In  Eziitenoe. — A  reference  to  a  docu- 
executed  to  render  it  valid,  is  to  insure  ment  as  "  made  or  to  be  made  *'  affords 
identity  and  prevent  imposition  and  ground  for  the  presumption  that  the 
fraud.  And  though  a  substantial  com-  document  had  not  already  been  made, 
pliance  with  it  is  ail  that  is  required,  no  In  re  Skair,  5  No.  Cas.  57 ;  In  re  Astell, 
court  is  authorized  to  admit  to  probate  5  No.  Cas.  489  n.  See  also  In  re  Hake- 
an  instrument  as  the  last  will  of  a  de-  will,  x  Deane  14;  2  Jur.  N.  S.  168;  and 
ceased  person  in  violation  of  its  express  In  re  Countess  of  Pembroke,  i  S.  &  T. 
language,  however  well  founded  may  250;  i  Deane  182;  2  Jur.  N.  S.  526,  is 
be  the  belief  it  was  intended  by  him  as  perhaps  referable  to  this  ground, 
his  will.  Taking  the  codicil  and  pre-  A  reference  to  persons  or  things 
ceding  unfinished  instrument  together  "  hereinafter  named  "  is  not  so  clear  a 
as  but  one  will,  as  it  seems  to  us  we  reference  to  any  document  as  then  ex- 
are  bound  to  do,  it  was  not  executed  in  isting  as  to  incorporate  writings  that 
either  of  the  modes  required  by  the  follow  the  signature  of  the  testator  and 
statute,  not  having  been  wholly  written  of  the  witnesses,  although  it  be  proved 
by  the  testatrix,  nor  subscribed  or  ac-  that  in  fact  such  writings  were  in  ex- 
knowledged  by  her  in  the  presence  of  istence  before  the  will  was  executed, 
attesting  witnesses.  It  is  true  a  docu-  Goods  of  Watkins,  L.  R.,  i  P.  &  M. 
ment  may,  for  the  purpose  of  identifica-  19 ;  Goods  of  Brewis,  33  L.J.  Prob.  124  ; 
tion  of  an  object  or  person  mentioned  In  re  Dallow,  L.  R.,  i  P.  &  M.  189. 
in  a  will,  or  to  elucidate  and  explain  Likewise,  a  reference  to  ^'  the  an- 
the  intention  of  a  testator,  be  referred  nexed  schedule  ''  is  not  sufficiently  spe- 
to  and  made  part  thereof ;  but  we  are  cific  to  incorporate,  without  more  mat- 
unable  to  perceive  how  any  instrument,  ter  subsequent  to  the  signing  and 
testamentary  in  its  character,  but  not  attestation.  Lord  Cairns  in  Singleton 
fully  and  properly  executed  as  a  will,  v,  Tomlinson,  L.  R.,  3  App.  Cas.  414. 
can  be  made  efficacious  as  such  under  Here  the  schedule  was  not  written, 
our  statute  by  mere  reference  in  a  cod-  but  endorsed,  being  on  the  fourth 
icil  not  itself  subscribed  or  acknowl-  side  of  a  sheet  of  paper  on  which  the 
edged  before  attesting  witnesses.*'  will  was  written.     See  also  In  re  Ash, 

In  Jarm.  on   Wills  (5th   Am.   ed.),  i  Deane  14;  2  Jur.  N.  S.  526. 

p.  90,  it  is  written  in     reference  to  the  By  the  execution  of  a  valid  codicil,  a 

incorporation  of    a    document  in  the  document,  may  be  incorporated  which 

probate  of   a  will  by   reference    that  was  made  between  the  time  of  the  exe* 

"three  things  are  necessary  :    first,  that  cution  of  the  will,  and  that  of  the  cod- 

the  will   should  refer  to    some  docu-  icil,  as  a  codicil  may  republish  the  will, 

ment  as  then  in   existence ;  secondly,  and  make  it  speak  as  at  the  date  of  the 

proof  that  the  document  propounded  codicil,   /ir  r^  Hunt,  2  Rob.  622;  Goods 

for  probate,  was,  in  fact,  written  before  of  Truro,  L.  R.,  i.  P.  &   M.  201.     But 

the  will  was  made ;  and  thirdly,  proof  if  a  will  refers  to  a  paper  as  afterward 

of  the  identity  of  such  document  with  to  be  executed,  a  later  codicil  making 

that  referred  to  in  the  will.*'  no  reference  back  cannot  suffice  to  in- 

Descrlption  of  Instrument  Referred  corporate  such  paper.  Goods  of  Mat- 
to. — It  has  been  held  th&t  a  clause  thias,  3  S.  &  T.  100. 
which  "  ratifies  and  confirms  a  deed,  Evldenoe  to  Establish  Identity  of  Doc- 
dated,  etc.,  and  made  between,  etc.,"  is  ument  Referred  to. — Where  the  de- 
sufficient  to  incorporate  the  instrument  scription  of  the  document  referred  to  is 
referred  to.  Sheldon  v.  Sheldon,  i  not  perfectly  distinct,  yet  if  it  is  in 
Rob.  81,  3  No.  Cas.  254,  8  Jur.  877;  terms  sufficiently  definite  to  render  it 
Bizzey  v.  Flight,  L.  R.,  3  Ch.  Div.  269.  capable  of  identification,  extrinsic  evi- 
But  see  Goods  of  Hubbard,  L.  R.,  i  P.  dence  is  admissible,  together  with  such 
&  M.  53.  internal    evidence  as    ma}'   be    found 

The  expression   in   the  donor's  will  in  the  document  itself,  to  supply  the 
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if  the  paper  was  not  in  existence  when  the  will  was  executed,  but 
is  to  be  hereafter  prepared  and  executed,  no  reference  in  the  ex- 
isting will  can  give  it  any  valid  testamentary  effect,  independently 
of  its  own  proper  execution  in  conformity  with  the  local  statute. 
Hence  the  testator  cannot  reserve  a  power  to  dispose  of  property 
at  a  future  time,  by  what  is  tantamount  to  a  will  informally  exe- 
cuted.^ Where  a  will  refers  to  a  memorandum  which  cannot  be 
found  upon  the  testator's  decease,  the  will  may  take  effect  with- 
out it,  either  on  the.  presumption  that  the  paper  was  intentionally 
destroyed  with  a  view  to  revoking  it,  or  because  an  apparent  testa- 
mentary disposition  is  not  to  be  disappointed  because  other  dispo- 
sitions have  failed.* 

necesMrj  proof.  Thus  in  Allen  v.  will,  its  previous  existence  and  identity 
Maddock,  ii  Moore,  P.  C.  C.  427,  an  will,  in  the  absence  of  circumstances  or 
unexecuted  will  was  held  to  have  been  evidence  tending  to  a  contrary  con- 
incorporated  in  a  duly  executed  codicil  elusion,  be  assumed.  Swete  v.  Pidsley, 
by  the  heading:  **Thi8  is  a  codicil  to  6  No.  Cas.  190, 

my  last  will  and  testament  *'  no  other  In    Ford     v.    Ford,     70    Wis.      iq, 

document  having  been  found  to  answer  schedules  referred  to  in  the   will  and 

to   the    reference.      See    also    In    re  attach'ed  thereto,  were  construed  with 

Countess  of  Durham,  3  Curt.  57,  i  No.  it  as  one  instrument. 

Cas.  365,  6  Jur.  176;  In  re  Pewtner,  4  So  notes  made  by  a  testator,  payable 

No.  Cas.  479;  In  re  Darby,  4  No.  Cas.  at  his  death,  when  folded  up  with  the 

427,  10  Jur.  164;  Jorden  %\  Jorden,  2  will,  referred  to,  and  clearly  identified 

No.  Cas.  388;  In  re  Dickens,  3  Curt,  therein,  and  remaining  in  his  possession 

60,  I  No.  Cas.  398;  Goods  of  Almos-  at  his  death,  have  been  held  to  form  a 

nino,  I  S.  &T.  508, 29L.  J.  P-»  4^;  ^^  ^^  P^***  <^^  *^c  '^\\\.     Fickle  v.  Snepp,  97 

Willesford,  3  Curt.  77,   i  No.  Cas.  404;  Ind.  289;  49  Am.  Rep.  449. 

/»  re  Bacon,  3  No.  Cas.  644;  Goods  of  Reference  to  a   Void    Inetminent. — 

Mercer,  L.  R.,  2  P.  &  M.  91;  Goods  of  There  is  no  doubt  that  a  valid  bequest 

Greves,  i   S.  &  T.  250,  28  L.  J.  P.  18  or  devise  may  be  made  by  reference  to 

(where  the  evidence  of  identity  failed),  an  invalid  instrument.    Thus,  where  a 

But  see  In  re  Edwards,  6  No.  Cas.  306;  testator  in  his  will  stated  that  he  had 

Collier  v.  Langebear,  i  No.  Cas.  369 ;  given  his  son  one  thousand  dollars  by 

In  re  Sotheron,  2  Curt.  831,  i  No.  Cas.  note,  for  his  full  share  of  his  estate,  and 

73,  would  not  now  be  followed.  ordered  his  executor  to  pay  the  legacy 

Where  a  document  headed  *'instruc-  above  mentioned  within  one  year  after 

tions  for  the  will  of  J.  Wood."  disposed  his  death,  it  was  held  that  this  was  a 

of  the  residue  "  in  such  manner  as    I  valid  legacy  for  one  thousand  dollars, 

shall  direct  by  my  will  to  be  indorsed  though  the  note  was  not  valid.    Loring 

hereon,"    and    the   testator  afterward  x\   Sumner,   23   Pick.  (Mass.)  98. 

made  a  will,  which,   though   not*  in-  1.  Schouler   on    Wills    (2d    ed.),    ^ 

dorsed  on  the  "instructions"  was  ex-  281,  f/7f«^  Johnson  x).  Ball,  5  De  G.  & 

pressed  to  be  made   in  "pursuance  of  L.85;  Croker  v.  Hertford,  4  Moo.  P.  C. 

the  instructions   for  his  will,"  no  other  339;   Thayer   v,  Wellington,  9  Allen 

instructions  being  found,  it  was   held  (Mass.)  2-1*3;  85  •^'"-  r)ec.  753;  Lang< 

that   the  "instructions"    in    question  don  r.  Astor,  3  Duer  (N.  Y.)  477;  16 

were  incorporated  in  the  will.     Wood  N.  Y.  9.     See  Grabill   x\  Barr,  5    Pa. 

f.Goodlake,  4  Monthly  Law  Mag.  155,  St.  441 ;  47  Am.  Dec.  418  ;  Magoohan's 

I  No.  Cas.    144.     Compare  Goods  of  Appeal,  117  Pa.  St.  238. 

Pascall,  L.  R.,  i  P.  &  M.  606;  Goods  of  In  some  states  the  courts  are  very 

Gill,  L.  R.,  2  P.  &  M.  6.  reluctant  to  admit  as  wills  any  extra- 

FreBumptlon  of  Identity. — Where  the  neous  unattested  paper,  whose  purport 

»"efcrence  in  the  will  to  the  document  is  to  dispose,  and  not  merely  to  explain, 

sought  to  be  incorporated  into  the  pro-  describe,  or  arrange  the  details  under 

bate  is  specific  as  to  date,  heading,  and  the     formal     instrument.      Phelps     zk 

other  particulars,  and  if  the  document  Robbins,  40  Conn.  250;  Thompson  v. 

propounded  agrees  in  these  particulars  Qiiimby,  2  Bradf.  (N.  Y.)  449. 

vilh  the  description   contained   in   the  2.  Wood  r.  Sawyer,  Phill.  (N.  Car.) 
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8.  WillB  Written  on  Several  Sheets  of  Paper. — A  will  may  be  writ- 
ten on  several  sheets  of  paper;  it  is  sufficient,  if  the  different 
parts  are  connected  by  their  internal  sense,  coherence,  or  adapta- 
tion.* 

9.  Evidence  of  Testamentary  Intention. — Evidence  is  admissible 
to  show  that  a  deed  or  other  instrument  of  gift  which  on  the  face 
of  it  is  not  testamentary,  was  not  intended  to  operate  until  the 
death  of  the  person  executing  it;*  to  show  that  an  instrument, 

251 ;  Dickinson  v.  Stidolph,  11  C.  B.,  N.  property  referred  to  in  the  will.    On  the 

S.  341 ;  Thompson  v.  Quimby,  2  Bradf.  death  of  the  testator,  it  was  found  that 

(N.  Y.)  449.  the  original  fourth  sheet  had  been  re- 

A  testator  by  a  testamentary  paper,  moved  and  placed  loose  in  his  desk,  and 

purporting  to  be  a  codicil  to  his  last  that  the  original  seventeenth  sheet  had 

will  and  testament,  bequeathed  his  bal-  been  used  by  the  testator  in  substitution 

ance  at  his  banker's  to  his  wife.     No  of  the  fourth.    The  several  sheets  were 

will  could  be  found,  although  a  will  tied  together  with  tape.     It  was  held, 

was  proved  to  have  been  in  existence,  that  the  legal  presumption  that  papers 

and  in  the  testator's  possession  previous  bound  together  and   constituting  the 

to  the  date  of  the  codicil.    The  court  will,  as  found  at  testator's  death,  were 

was  of  opinion,  looking  at  the  provi-  so  bound  together  at  the  time  of  exe- 

sions  of  the  codicil,  that  the  testator  in-  cution  and  attestation  was  not  rebutted 

tended  it  to  be  independent  of  the  will,  by  the  circumstances  of  the  case.  Rees 

and  therefore  admitted  it  to   probate  v.  Rees,  L.  R.,  3  P.  <je  M.  84. 

until  such  time  as  the  will  should  be  2.  Theobald  on  Wills  11;  ciViir^  Cooke 

found.     Goods  of  Greig,  L.  R.,  i  P.  &  v.  Cock,  L.  R.,  i  P.  &  M.  241 ;  Robert- 

M.  72.  son  V,  Smith,  L.  R.,  20  P.  &  M.  43;  In 

1.  Wikoff's  Appeal,  15   Pa.  St.  281 ;  re  Coles,  L.  R.,  2  P.  &  M.  362;  Goods 

53  Am.  Dec.  597;  Matter  of  Dayger,  of  Webb,  3  S.  &  T.  482;  Goods  of  Eng- 

47   Hun  (N.  Y.)   127.     See   Marsh   v.  lish,  3  S.  &  T.  586 ;  Robertson  f.  Dunn, 

Marsh,  i  S.  &  T.  528;  Jones  v.  Haber-  2  Murph.(N.  Car.)  133;  5  Am.  Dec. 525. 

sham,  63  Ga.  146;  Ginder  v.  Farnum,  An  instrument  which  was  in  form  a 

10  Pa.  St.  98.     See  also  Van  Wert  v.  deed  contained  the  following  clause : 

Benedict,  i  Bradf.  (N.  Y.)  114;  Porter  "For  the  love  and  affection  which   I 

V,  Turner,  3  S.  &  R.  (Pa.)  108.  have  for  my  wife,  I  .give  unto  her  all 

Where  there  was  no  suspicion  of  un-  my  property,  real  and  personal,  during 
fairness,  a  writing  on  a  separate  sheet  her  widowhood ;  and  if  she  marries,  it 
of  paper,  not  signed  by  the  testator,  is  all  to  go  back  to  my  niece  Sally;" 
but  connected  by  the  sense  and  the  and  there  was  nothing  else  in  the  in- 
dependence of  one  part  upon  the  other  strument  which  showed  unequivocally 
with  a  second  sheet,  the  last  page  of  whether  the  maker  intended  it  to  take 
which  was  properly  signed  and  attested,  effect  before  or  after  his  death.  It  was 
and  which,  when  offered  for  probate,  held  that  it  was  doubtful,  from  the  ex- 
was  recognized  by  the  witnesses,  was  pression  *'  I  give  .  .  .  during  wid- 
held  by  the  court  to  be  a  part  of  the  owhood,"  whether  the  maker  intended 
will.  Martin  v.  Hamlin,  4  Strobh.  (S.  to  give  an  interest  in  presenti^  or  only 
Car.)  188;  53  Am.  Dec.  673.  after  his  decease,  but  that  upon  consid- 

The    presumption     is     th^t    papers  eration  that  he  gave  all  of  his  estate, 

bound  or  fastened    together,  coherent  it  was  highly  improbable  that  he  in- 

in  sense,  and  constituting  the  will  as  tended  the  gift  to  take  effect  before  his 

formed  after  the  testator*s  death,  were  death,  and  it  was  therefore  a  will.  Sar- 

so  bound  or  fastened,  and  constituted  tor  v.  Sartor,  39  Miss.  760. 

the  will  when  it  was  attested.     Marsh  Where  it  was  doubtful  whether  the 

I'.  Marsh,  i  S.  &  T.  528.  instrument  offered  in  evidence  was  a 

The  will  of  the  deceased  had  been  en-  deed  or  a  will,  it  was  held   that    the 

grossed  by  a  law   stationer  on  fifteen  facts  of  its  execution  and  delivery  and 

brief   sheets    of   paper,   consecutively  the  declarations  of  the  maker  at  the 

numbered.     On  the  sixteenth  sheet  the  time,   together  with    the    instrument, 

testator  had  written  a  codicil,  and  on  should  be  permitted  to  go  to  the  jury, 

the  eighteenth  and  last,  a  schedule  of  Herringtont^.  Bradford,  Walk.  Miss. 510. 
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on  the  face  of  it  testamentary,  was  not  written  animo  testandi;  ^ 
but  not  to  show  that  the  operation  of  a  will,  absolute  in  its  terms, 
depends  upon  a  condition.^ 

VL  EObmal  Bbquihtes — 1.  Signature—^.  English  Rule. — In 
England^  wills  of  personalty  made  before  January  i,  1838,  when 
the  Statute  of  i  Vict.,  ch.  26,  came  into  operation,  were  valid  with- 
out the  signature  of  the  testator,  and,  whether  the  will  was  in  the 
handwriting  of  the  testator  or  of  some  other  person  duly  author- 
ized by  him,  the  rule  was  the  same.'  Although  the  presumption 
in  such  cases  was  against  testamentary  papers  not  actually  exe- 
cuted by  the  testator,*  yet  such  presumption  was  feeble,  and 
easily  repelled  by  satisfactory  evidence  that  the  non-execution 
might  be  ascribed  to  some  other  cause  than  an  abandonment  of 

1.  Nicholls  V.  NicholU,  20  Ph.  x8o;  dence  that  at  the  time  of  its  signature 

Goods  of  Norworthj,  II  Jur.  N.  S.570;  it  ivas  understood   that  it  should   not 

Lister  v.  Smith,  3  S.  &  T.  282 ;  Whyte  operate    unless    a  certain  event   hap- 

V.  Pollok,  L.  R.,  7  App.  Cas.  400.  pened.    There    can     therefore    be    no 

Testamentary  Intent.  —  **The  mo-  doubt  of  the  result  in  point  of  law  if 
mentous  consequences  of  permitting  the  fact  is  once  established.  But  here 
parol  evidence  thus  to  outweigh  the  I  must  remark  that  the  court  ought 
sanction  of  a  solemn  act  are  obvious,  not,  I  think,  to  permit  the  fact  to  be 
It  has  a  tendency  to  place  all  wills  at  taken  as  established,  unless  the  evi- 
the  mere  J  of  a  parol  story  that  the  dence  is  very  cogent  and  conclusive, 
testator  did  not  mean  what  he  said.  On  It  is  a  misfortune  attending  the  deter- 
the  other  hand,  if  the  fact  is  plainly  mination  of  fact  by  a  jury,  that  their 
and  conclusively  made  out,  that  the  verdict  recognizes  and  expresses  no 
paper  which  appears  to  be  the  record  degree  of  clearness  in  proof.  They  are 
of  a  testamentary  act,  was  in  reality  sworn  to  find  one  way  or  the  other,  and 
the  offspring  of  a  jest,  or  the  result  of  they  do  so  sometimes  on  proof  amount- 
a  contrivance  to  effect  some  collateral  ing  almost  to  demonstration,  at  others 
object,  and  never  seriously  intended  as  on  a  mere  balance  of  testimony  ;  some- 
a  disposition  of  property,  it  is  not  rea-  times  upon  written  admissions  and  in- 
sonable  that  the  c6urt  should  turn  it  dependent  facts  proved  by  disinterested 
into  an  effective  instrument.  And  such  parties,  sometimes  on  conflicting  oaths 
no  doubt  is  the  law.  There  must  be  or  a  nice  preponderance  of  credibility, 
the  animus  testandi.  In  Nicholls  v.  And  it  is  difficult  to  impress  them  with 
Nicholls,  2  Ph.  180,  the  court  refused  the  enormous  weight  which  attaches  to 
probate  to  a  will  regularly  executed,  the  document  itself  as  evidence  of  the 
which  was  proved  to  have  been  in-  animus  with  which  it  was  made.  This 
tended  only  as  a  specimen  of  the  brevity  weight  it  becomes  the  court  to  appre- 
of  expression  of  which  a  will  was  ciate,  and  to  guard  with  jealousy  the 
capable.  And  in  Trevelyan  v.  Trevel-  sanction  of  a  solemn  act."  Lister  v. 
van,  I  Ph.  149,  the  court  admitted  evi-  Smith,  3  S.  &  T.  288. 
dence  and  entertained  the  question  2.  Sewell  v.  Slingluff,  57  Md.  537. 
whether  the  document  was  seriously  in-  8.  i  Wms.  on  Exrs.  (9th  ed.)  94; 
tended  or  not.  In  both  cases  the  court  Salmon  v.  Hays,  4  Hagg.  382.  See 
held  that  evidence  was  admissible  of  Forbes  v,  Gorbon,  3  Ph.  628 ;  Coles  v, 
the  animus  testandi.  And  to  the  same  Trecothick,  9  Ves.  249;  Gaskins  v.  Gas- 
effect  is  the  authority  of  Swinb.,  pt.  i,  kins,  3  Ired.  (N.  Car.)  158;  Public 
§  3,  and  of  Shep.  Touch.  404.  The  Administrator  r.  Watts,  i  Paige  (N.Y.) 
analogies  of  the  common  law  point  the  347;  4  Wend.  (N.  Y.)  168;  McLean 
same  way.  A  deed  delivered  as  an  v.  McLean,  6  Humph.  (Tenn.)  452. 
escrow,  though  regularly  executed,  is  4.  Scott  t*.  Rhodes,  i  Ph.  12 ;  Abbott 
not  binding.  And  in  Pym  v.  Campbell,  v.  Peters,  4  Hagg.  380 ;  Moniefiore  v. 
6  El.  &  Bl.  370,  the  Queen's  Bench  held  Montefiore,  2  Add.  358;  Bragge  v.  Dyer, 
that  a  regular  agreement  signed  by  the  3  Hagg.  380 ;  McLean  v.  McLean,  6 
party  might  be  avoided  by  parof  evi-  Humph.  (Tenn.)  452. 
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the  intention  therein  expressed ;  *  as  by  showing  that  the  execu- 
tion was  prevented  by  act  of  God,*  or  that  the  deceased  intended 
it  to  operate  in  its  present  state  and  without  doing  any  further 
act  in  order  to  give  it  testamentary  effect.*  The  principle  only 
applied,  however,  to  unexecuted,  as  distinguished  from  imperfect 
papers,  and  hence  was  inapplicable  if  the  body  of  the  instrument 
was  unfinished  and  incomplete,  unless  it  was  clearly  proved  by  the 
party  setting  up  the  instrument  that  the  deceased  had  come  to  a 
final  resolution  respecting  it  as  far  as  it  went.* 

On  the  other  hand,  devises  of  realty  were  required  by  the  Stat- 
ute of  Frauds  to  be  in  writing  signed  by  the  testator  or  some 
other  person  in  his  presence  and  by  his  express  direction.*  As 
the  statute  did  not  require  the  signature  to  be  subscribed,  it  was 
held  that  a  will  in  the  testator's  own  handwriting  commencing, 
"  I,  John  Stiles,  do  declare  this  to  be  my  last  will,"  etc.,  was  suf- 
ficiently "  signed "  within  the  statute,  although  not  subscribed 
with  his  name.*  The  Statute  i  Vict.,  ch.  26,  §  9,  which  applies  to 
all  wills  made,  re-executed  or  republished  after  January  i,  1838, 
provides  that  no  will  of  either  real  or  personal  estate  shall  be  valid 
unless  in  writing  and  **  signed  at  the  foot  thereof  by  the  testator 
or  by  some  other  person  in  his  presence  and  by  his  direction.'"' 

b.  American  Rule. — In  nearly  all  of  the  states  of  the  Union, 
statutes  exist  providing  that  all  wills,  whether  of  real  or  personal 
estate,  must  be  in  writing  and   signed  by  the   testator,®  or  by 

1.  Montefiore  ?'.  Montefiore,  a  Add.  6.  Schouler  on  Wills  (ad  ed.),^  300; 
357)   Gaskins  v,  Gaskins,  3  Ired.  (N.    29  Car.  II.,  ch.  3,  ^  19. 

Car.)    158;    Public    Administrator    v,  6.  i   Wms.  on   Exrs.  (9th  ed.)    107; 

Watts,  I   Paige  (N.  Y.)  347;  McLean  Cook  v.  Parsons,  Pre.  Ch.  184;  Coles 

V,  McLean,  6  Humph.  (Tenn.)  452.  v,  Trecothick,  9  Yes.  249. 

2.  Master  man  v.  Maberly,  2  Hagg.  7.  i  Wms.  on  Exrs.  (9th  ed.)  107. 
235;  Scott  r.  Rhodes,  1  Ph.  12;  Gaskins  8.  See  the  statutes  of  the  various 
V,  Gaskins,  3  Ired.  ( N.  Car.)  158 ;  Plater  states. 

V,  Groome,  3  Md.  134.  In  Ex  p.  Leonard,  39  S.  Car.    518, 

Supervening  insanity  has  been  held  it  was  held  that  where  the  person  di- 

sutficient  to  account  for  non -execution,  rected  to  sign  the  will  for  the  testatrix 

Hoby  V,  Hoby,  i  Hagg.   146 ;  Fulleck  subscribed  her  name  to  it  before  com- 

V,  AUinson,  3  Hagg.  527.  ing  into  her  presence  and  the  presence 

8.  Roose  V,  Mouldsdale,  i  Add.  131.  of  the  witnesses,  but,  when  in  her  pres- 

For  instances  in  which  testamentary  ence  and  that  of  the  witnesses,  wrote 

effect  has  been  given  to  finished  papers  beneath  her  name  his  name,  preceded 

remaining  unexecuted,  see  Barburton  by  the  word  '*  by"  and  followed  by  the 

V,  Burrows,  i  Add.  383 ;  Masterman  v.  words    "  by   request,"    he   sufficiently 

Maberly,  2  Hagg.  235  ;  Goods  of  Lamb,  signed  for  the  testatrix  in  her  presence 

4  Notes  of  Cas.  561;  Scott  v.  Rhodes,  i  and  that  of  the  witnesses. 

Ph.  12;   Read  v,  Phillips,  21   Ph.  122;  In  New  Tork^  a  will  is  signed  by  the 

Thomas  v.  Wall,  3  Ph.  23 ;   Friswell  v,  testatrix  if  her  name  is  written  by  one 

Moore,  3  Ph.  135.  of  the   attesting  witnesses  at  the  tes* 

4.  Wms.   on    Exrs.    (8th    Eng.   ed.),  tatrix's  request,  who  accompanies  the 

pt.  I,  bk.  II,  ch.  II,  §  I ;  Montefiore  t'.  request  with  a  mention  of  her  name  in 

Montefiore,  2  Add.  358.  See  also  Robe-  full.     /«  r^  Stevens'  Will   (Surrogate 

son   V,    Kea,  4    Dev.    (N.   Car.)   301 ;  Ct.),  3  N.  Y.  Supp.  131 ;  6  Dem.    (N. 

Plater  r.  Groome,  3  Md.  134.   Compare  Y.)  262. 

Frierson  v.  Beall,  7  Ga.  438 ;  29  Car.  II.,  A  paper  drawn  at  the  instance  of  the 

ch.  3,  ^  19.  deceased  as  his  will,  but  never  signed  or 
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some  other  person  by  the  testator's  express  direction  and  in  his 
presence ;  in  Pennsylvania  this  last  may  not  be  done,  unless  the 
testator  is  prevented  from  signing  himself  by  the  extremity  of  his 
last  sickness.  In  Indiana,  it  is  sufHcient  if  the  will  be  signed  by 
another  with  the  testator's  consent,  in  his  presence;  and  in  Ar- 
kansas sufHcient,  if  done  at  the  testator's  request,  whether  in  his 
presence  or  not ;  so  also  in  New  Mexico^  if  he  is  i^nable  to  sign 
himself  or  does  not  know  how. 

c.  Construction  of  English  and  American  Statutes. — 

In  states  in  which  the  place  of  signature  is  not  designated  by  stat- 
ute, the  rule  established  is  substantially  that  adopted  under  the 
English  Statute  of  Frauds,  upon  which  such  acts  are  based,  and 
the  place  of  signature  is  of  secondary  consequence,  provided  that 
wherever  the  testator  may  have  chosen  to  place  his  name,  he 
meant  it  to  stand  for  his  final  signature,  and  thereby  authenticate 
the  entire  instrument  as  propounded.^     In  states  in  which  the 

seen  by  him,  admitted  to  probate  on  the  the   presence  of  three  witnesses,  and 

affidavit  of  two  witnesses,  stating  that  declared  it  to  be  his  will,  and  requested 

he  ordered  the  preparation  of  the  paper  them  to  witness  it,  and  that  they  did  at- 

but  died  before   he  could  execute  it,  test  it  in  the  presence  of  the  testator  and 

does  not  comply  with  the  Act  of  Penn-  of  each  other.  It  was  held,  that  the  tes- 

sylvania  1833,  making  provision  that  a  tator  thereby  adopted  the  instrument, 

will  must  be  signed  by  the  testator,  or  as  it  was  then  signed,  as  his  will,  and 

by  some  person  ^n  his  presence  at  his  that  the  will  thereby  became  complete, 

express  direction,  unless  prevented  by  the  same  as  if  the  testator  had  origi- 

the  extremity  of  his   last  illness ;   and  nally  written   his   name  at  the  com- 

such  a  paper  is  void  though  the  pro*  mencement,   with   the   intent    that    it 

bate  decree  remains  unap pealed  from  should  serve  as  a  signature  to  the  will, 

for  more  than  five  years.   Wall  t;.  Wall,  and  that  it  was  a  sufficient  signing  of 

133  Pa.  St.  545.  the  will,   within   the   meaning  of  the 

Where  a  will   is  written   on   three  statute  of  that  state, 
pages,  and  signed  at  the  bottom  of  the        In  some  cases  it  has  been  held  that 

second  page,  and  a  disposition  of  the  es-  this  intent  must  appear  on  the  face  of 

tate  is  made  on  the  third  page,  the  will  the  will.     See   Rosser  v,  Franklin,  6 

is  not  properly  executed,  and  should  Gratt.  (Va.)  i;  52  Am.  Dec.  97;  Waller 

not  be  admitted  to  probate.     Frazier's  v.  Waller,   i  Gratt.  (Va.)  454;  42  Am. 

Estate,  8  Pa.  Co.  Ct.  Rep.  306.  Dec.  564;   Denton   v,   Franklin,  9  B. 

1.  Schouler  on  Wills  (2d  ed.),  ^  312.  Mon.  (Ky.)  28;  Jolly's  Will,  5  N.J.  Eq. 

See  Hall  v.  Hall,  17  Pick.  (Mass.)  373 ;  456;  Graham  v.  Graham,  10  Ired.  (N. 

Armstrong  V.  Armstrong,  29  Ala.  538;  Car.)  219;  Ray  v.  Hill,  3  Strobh.  (S. 

Ramsey  v.  Ramsey,  13  Gratt.  ( Va.)  664;  Car.)*  297;  49  Am.  Dec.  647. 
70  Am.  Dec.  438;  Upchurch  v.  Up-         Under  the  Virginia  Code  (1887),  § 

church,   16  B.  Mon.  (Ky.)   102;  Kirk-  2514,  which  provides  that  "no  will  shall 

Patrick's  Will,  22  N.J.  Eq.  463;  Mat-  be  valid   unless   it   be   in  writing  and 

ter  of  Booth's  Will,  127   N.    Y.    109;  signed  by  the  testator  or  by  some  other 

Alien  V.  Everett,   12    B.   Mon.    (Ky.)  person  in  his  presence,  and  by  his  direc- 

371*1  Mile's  Will,  4   Dana  (Ky.)  i.  tion,  in  such  manner    as    to  make  it 

In  Adams  v.  Field,  21  Vt.  256,  the  manifest  that  the  name  is  intended  to 
^ill  commenced  in  these  words:  "I,  be  as  a  signature,'*  it  was  held  that  a  will 
Samuel  Adams,"  etc.,  and  was  wholly  wholly  in  the  testator^s  handwriting, 
in  the  handwriting  of  the  testator,  but  beginning:  "  I,  A.  W.,  of  the  county  of 
^itten  at  different  times,  and  con-  H.,  declare  this  to  be  my  last  will  and 
tained  the  usual  testimonium  clause,  testament,*'  but  nowhere  else  contain- 
but  was  not  subscribed  by  the  testa-  ing  the  testator's  name,  and  inclosed  in 
^f  ftt  the  fooL  It  appeared  that  the  a  sealed  envelope  on  which  was  written, 
testator  produced   the    instrument  in  in  the  testator's  handwriting,  *'My  Will 
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local  statute  requires  the  testator^s  signature  to  be  at  the  end  of 

the  will  or  subscribed  thereto,  it  has  been  held  that  the  signature 
must  be  sufficiently  near  the  end  of  the  written  matter  to  prevent 
interpolations  in  the  intervening  space,*  and  that  if  any  testa- 
mentary provision  is  placed  after  the  signature,  the  whole  instru- 
ment is  to  be  excluded  from  probate.* 

# 

— A.  W./'  was  not  signed  by  the  testa-  though  expressly  assented  to  bj  htm 
tor.  Warwick  v.  Warwick,  86  Va,  and  duly  attested  in  his  presence. 
596.  The  court  said:  "The  signing  The  statute  is  imperative,  and  the 
required  by  the  statute  must  manifestly  "signing''  therein  referred  to  must  be 
appear  to  be  intended  as  a  signature  construed  to  mean  the  affixing  of  the 
from  the  face  of  the  instrument,  which  testator's  name  at  the  bottom  of  the 
must  appear,  by  interna]  evidence,  will,  either  in  his  own  handwriting  or 
equally  convincing  as  the  signing  at  the  that  of  some  one  else  by  his  direction, 
foot  or  end.  .  .  .  The  finality  of  Catlett  v.  Catlett,  55  Mo.  330. 
the  testamentary  intent  must  be  ascer-  In  Baker  v.  Baker  (Ohio,  1894),  37 
tained  from  the  face  of  the  paper,  and  N.  E.  Rep.  125,  it  was  held  that  w^here 
extrinsic  evidence  is  not  admissible  a  testator,  in  what  purports  to  be  his 
either  to  prove  or  disprove  it.  The  sign-  last  will  and  testament,  appoints  his 
ing  of  a  will,  to  be  a  sufficient  signing  sister-in-law  executrix  thereof,  and 
under  the  statute,  must  be  such  as,  upon  before  he  signs  the  instrument  writes 
the  face  of  the  instrument,  appears  to  thereon,  after  the  attestation  clause,  the 
have  been  intended  to  give  it  authen-  words  "  my  sister-in-law  is  not  required 
ticity.  It  must  appear  that  the  name  to  give  bond  when  probated,"  and  there- 
was  regarded  as  a  signature,  and  that  after,  in  the  presence  of  the  subscrib- 
the  instrument  was  complete  without  ing  witnesses,  signs  the  instrument 
further  signature;  and  the  paper  itself  above  those  words,  it  will  be  a  signing 
must  show  this,  for  the  statute  requires  by  the  testator  at  the  end  thereof  as 
that  the  will  shall  be  so  signed — ^that  is,  required  by  the  OAio  Revised  Statutes, 
signed  in  a  manner  to  make  itmanifest  S.  Matter  of  Hewitt's  Will,  91  N.  Y. 
that  the  name  was  intended  as  a  signa-  261 ;  Matter  of  O'Neil's  Will,  91  N.  Y. 
ture.  It  is  an  equivocal  act,  as  is  well  516;  Matter  of  Conway's  Will,  124  N. 
settled,  to  insert  the  name  at  the  top  or  Y.  45^ ;  Hays  v.  Harden,  6  Pa.  St.  409; 
beginninff,  and  extrinsic  evidence  is  not  Wikoff's  Appeal,  15  Pa.  St.  291;  53 
employed  to  effect,  either ^ro  or  con,  the  Am.  Dec.  597 ;  Baker's  Appeal,  107  Pa. 
question  of  finality  of  intention,  when  St.  381 ;  52  Am.  Rep.  478.  See 
this  internal  evidence,  to  be  afforded  Fouch^'s  Estate,  147  Pa.  St.  395. 
by  the  face  of  the  paper,  is  wanting."  In  Hays  v.  Harden,  6  Pa.   St.  413, 

In  Alabama^  it  has  been  held  under  a  Gibson,  C.  J.,  said  :  "  Signing  at  the  end 

statute  similar  to  the  Statute  of  Frauds,  of  a  will  was  required  by  the  statute 

that  the  testator's  name  at  the   begin-  to   prevent    the  evasion    of    its    pro- 

ing  of  a  will  dictated  by  himself,  is  to  visions     that    followed    the     English 

be  regarded  as  a  sufficient  signing   by  Statute  of  Frauds,  which  the  judges 

another  at  his  request.     Armstrong  v,  held     to     be    satisfied    wherever    the 

Armstrong,  29  Ala.  538.  testator's     name,   in    his    own    hand- 

1.  Soward  i>.Soward,  X  Duv.(Ky.)  126.  writing,  was    found  in   the  introduc- 

Such  also  appears  to  have  been  the  tory  or  any  other  part  of  the  instru- 

English  rule  prior  to  the  passage  of  15  ment.     Besides,  as  all  the  devises  in  a 

&  16  Vict.,  ch.  24;  Willis  V.  Lowe,  5  will  constitute  one  instrument,  signing 

No.  Cas.  432 ;  Smee  v.  Bryer,  6  Moo.  at  the  end  of  it  serves  to  show  that  the 

P.  C.  404.  whole  disposition  of  the  testator's  es- 

Under  the  statute  law  of  Missouri^  a  tate  was  finished  and  not  in  embryo,, 

will  written  by  an  attorney  at  the  re-  which  the  want  of  a    formal    act    of 

quest  of  a  friend,  out  of  the  presence  authentication  had  before  left  room  to 

of  the  testator,  and  not  subscril>ed,  is  doubt.    The  argument,  that  all  which 

not  "  signed "  within  the  meaning  of  precedes   the  signature,   having   once 

the  statute  although  the  name  of  the  been  formally  executed,  should  remain 

testator   appears  in  the   exordium  or  stable,  and  that  the  additional  matter 

body  of  the  will,  and   is  invalid,  al-  alone  should  be  rejected,  is  plausible 
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In  England  and  Pennsylvania^  it  has  been  held  that  a  will 
signed  at  the  end  of  the  obviously  inherent  sense,  though  not  at 
the  end  in  point  of  space,  is  "  signed  at  the  end  thereof  "  within 
the  meaning  of  the  act,  and  hence  portions  below  the  signature, 
connected  by  asterisks  or  reference  with  portions  preceding  it,  do 
not  invalidate  the  instrument ;  *  in  New  Yorky  it  has  been  held 


but  unsound.     It    is  evident  that  the  ment  from  probate.     Hays  v.  Harden, 

testator  considered  the  whole  to  be  one  6  Pa.  St.  409. 

will;  and  we  have  no  reason  to  believe  On  the  other  hand,  the  words,  "This 
he  would  have  wished  any  part  of  it  to  will  was  commenced  in  the  year  of  our 
stand  if  the  whole  did  not.  We  must  Lord,  1843,  and  added  to  as  occasion 
bear  in  mind  that  every  executed  will  required,**  written  below  the  signature 
is  revocable  in  the  testator's  lifetime ;  and  attestation,  have  been  held  imma- 
and  when  devises  are  subjoined  to  it,  it  terial.  Wikoff's  Appeal,  15  Pa.  St. 
is  evident  that  the  original  paper  does  291;  53  Am.  Dec.  597.  The  court,  by 
not  contain  the  testator's  whole  counsel.  Gibson,  C.  J.,  said:  *^  The  matter  in 
A  codicil,  being  distinct  and  supple-  it  bore  neither  on  the  contents  of  the 
mental,  stands  on  different  ground ;  for  will  nor  on  its  interpretation.  It  was 
where  it  is  itself  executed  according  to  not  testamentary ;  and  it  was  no  more 
the  statute,  it  casts  no  doubt  or  uncer-  a  part  of  the  will  than  was  the  label  on 
tainty  on  the  state  of  the  testator's  the  back  of  it.  *This  will,'  subjoined 
mind  as  to  what  preceded  it.  It  is  the  testatrix, '  was  commenced  in  the 
better,  therefore,  that  an  informal  addi-  year  of  our  Lord,  1843,  ^"^  added  to  as 
tion  should  operate  as  a  statutory  rev-  occasion  required.'  Very  different  the 
ocation  of  the  whole  than  that  a  plain  additional  matter  in  Hays  v.  Harden,  6 
injunction  should  be  frittered  away  by  Pa.  St.  409 ,  which  consisted,  not  only 
ezceptions.  The  statute  is  a  most  of  reasons  for  a  precedent  devise  which 
wholesome  one ;  and  while  we  refrain  might  have  influenced  the  construction 
from  carrying  its  provisions  beyond  the  of  it,  but  an  additional  substantive  de- 
views  of  the  framers  of  it,  we  must  not  vise,  which  showed  that  the  preceding 
err  on  the  other  side."  part  had   not  disclosed   the  testator's 

Under  the  statute  of  Pennsylvania  whole  counsel." 

of   1833,  providing  that  **  every   will  Position  of  Date. —  The  will  is  not 

shall  be  in  writhig,  and,  unless  the  per-  invalidated  by  the  fact  that  the  signa- 

son  making  the  same  shall  be  prevented  ture  precedes  the  date.  Flood  v.  Pragoff, 

by  the  extremity  of  his  last  sickness,  79  Ky.  607. 

shall  be  signed  by  him  at  the  end  there-  1.  Goods  of  Birt,  24  L.  T.  R.  142; 

of,*'  a  will  signed  and  containing,  after  Baker's  Appeal,    107   Pa.  St.  381 ;   52 

the  signature,  and  before  the  attesta-  Am.  Rep.  478. 

tion,  the  words,  "I  will  that  C.  and  H.  In  Baker's  Appeal,  107  Pa.  St.  381; 

be  my  executors,"  is  void.    Wineland's  52  Am.  Rep.  478,  a  will  was  written 

Appeal,  1  x8  Pa.  St.  37.  on    the    first  and    third    pages    of   a 

Testator  after  his  signature  wrote  the  sheet  of  paper,  and  signed  at  the  end 
following  clause':  "  For  the  satisfaction  of  the  third  page.  In  a  devise  to  A.» 
of  all  concerned,  and  others :  For  many  written  on  the  third  page,  numbered 
years  I  made  my  home  and  residence  '*  4th, "  certain  words  describing  the 
with  my  brother,  residing  on  my  farm,  property  devised  were  erased,  and  the 
township  as  above;  while  laboring  un-  words  **  See  next  page"  were  there 
der  the  infirmities  of  life,  his  treatment  interlined.  On  the  fourth  page  of  the 
towards  me  was  of  such  a  nature  as  to  same  sheet  of  paper  was  written  an  un- 
compel  me  to  leave  the  house  and  find  signed  clause,  numbered  *'4th''  making 
an  asylum  in  the  house  of  my  nephew,  a  bequest  to  A.,  and  also  additional  he- 
Abraham  Hays,  as  above ;  in  considera-  quests  to  other  beneficiaries.  The  scriv- 
tion  of  his  hospitality  towards  me,  I  ener  who  drew  the  will  testified  that 
will  and  bequeath  to  him  the  above  de-  the  erasure  and  interlineation  were 
8<7ibed  farm."  This  was  subscribed  by  made  by  him  at  testator's  direction, 
witnesses,  but  was  not  signed  by  the  and  he  identified  the  writing  on  the 
testator.  It  was  held  testamentary  and  fourth  page  as  the  subject  of  the  said 
sufficient  to  exclude  the  whole  instru-  reference    in  the,  will,  and  as  having 
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been  written  by  him  at  the  testator's  the  item  on  the  fourth  page  be  drawn 

direction  prior  to  the   signing  by  the  into  its  appropriate  and  clearly  intended 

testator.     It  was  held  that  the  writing  connection,  on  the  third,  the  signature 

on  the  fourth  page  was  to  be  read  into  will  then  appear  at  the  end  of  the  will 

the  will  as  constituting  the  fourth  clause  in  point  of  fact. 

thereof,  and  that  the  entire  instrument,  '*  It  will  not,  we  think,  be  seriouslr 
with  said  clause  incorporated  therein,  questioned,  notwithstanding  the  provi- 
should  be  admitted  to  probate  as  the  sions  of  the  Act  of  1833,  that  anj  rele* 
testator's  will.  In  this  case  the  court,  vant  paper  or  writing,  attached  or 
by  Clark,  J.,  said:  ''The  sixth  section  detached,  if  there  be  no  reasonable 
of  the  Act  of  8th  April,  1833,  P.  question  as  to  its  identity,  or  of  its 
L.  249,  provides  that  'every  will  existence  at  the  execution  of  a  will, 
shall  be  in  writing,  and,  unless  the  may  be  so  referred  to  therein,  as  there- 
person  making  the  same  shall  be  by  to  become  incorporate  with  the 
prevented  by  the  extremity  of  his  provisions.  No  case  in  Pennsylvania 
last  sickness,  shall  be  signed  by  him,  has  been  cited  by  counsel,  with  the  ex- 
at  the  end  thereof,'  etc.  The  con-  ceptlon  perhaps  of  Hauberger  v.  Root, 
struction,  which  had  been  previously  6  W.  &  S.  (Pa.)  437,  in  which  this  rule 
given  to  the  act  of  1705,  made  this  is  expressly  asserted;  nor, in  the  aome- 
provision  necessary;  the  plain  pur-  what  hasty  search  we  have  made,  do 
pose  of  the  legislature,  in  requiring  we  find  any  in  which  the  precise  point 
the  signature  of  the  testator  to  be  is  presented,  but  in  England^  and  in 
written  at  the  end  of  the  will,  was  the  courts  of  some  of  the  states,  under 
to  assimilate  wills,  in  the  mode  of  their  similar  statutes,  the  doctrine  is  distinctly 
execution,  to  other  instruments  for  the  declared. 

transmission  of  title,  to  furnish  a  more        ''In  Habergham  t;.  Vincent,  2  Ves.  Jr. 

certain     and     satisfactory    means    of  333,  which  was  a  case   decided  under 

authentication,  and  thus  to  distinguish  the  Statute  of  Frauds,  Wilson,  J.,  sitting 

what  might  be  mere  incomplete  mem-  with  Lord  Chancellor  Laughborough, 

oranda,  from  that  which  certainly  de-  says:     *  I   believe  it  is  true,  and  I   have 

clared  the  full  and  final  purposes  of  the  found  no  case  to  the  contrary,  that  if  a 

testator  respecting  his  property.    That  testator  in  his  will   refer  expressly   to 

this  was,  at  least,  the  primary  and  prin-  any  paper  already  written,  and  has  so 

cipal  object  of  the  statute  of  1833  ^^  described  it  that  there  can  be  no  doubt 

abundantly    shown,    not    only  in    the  of  the  identity,  and  the  will  is  executed 

report  of   the    commissioners   but    in  in  the  presence  of*  three  witnesses,  that 

numerous     decisions    of    this     court  paper,'whether  executed  or  not,  makes 

since  its  passage.     Strickler  v.  Groves,  part  of  the  will ;  and  Such  reference  is 

5  Whart.    (Pa.)    386;    Hays    v,    Har-  the  same  as  if  he  had  incorporated  it, 

den,  6  Pa.  St.  409.     It  is  the  animus  because   words    of    relation     have     a 

iestandiy    therefore,    which     is    mani-  stronger  operation  than  any  other.*  This 

fested    by  the  testator's   signature   to  case  was  followed  in  Re  Countess   of 

a   will,    and    unless    signing    be    pre-  Durham,  3  Curt.  366,  and  in  many  other 

vented  by  an  absolute  inability,  the  fact  cases,  both  in  the  civil  and  ecclesiastical 

of  a  completed  testamentary  disposition  courts  of  England^  and   it   cannot   be 

cannot  otherwise  appear.  doubted  that  such  was  the  rule  in  the 

"  The  will  of  George  Baker  is  com-  authentication  and  probate    of    wills, 

menced  upon  the  first,  and  is  formally  under  the  Statute  of  Frauds.     By   the 

concluded  upon  the  third  page  of   a  Statutes  of  7  Will.  IV.,  and  i  Vict.,  eh. 

folio  of   foolscap   paper.    The    fourth  26,  however,  all  previous  provisions,  as 

page  of  the  paper,  however,  contains  to  execution  and  attestation  of  wills, 

another,  and  further  testamentary  pro-  were    repealed,    and   it    was    thereby 

vision,  and,  as  the  signature  to  the  will  enacted  that  no  will  should  be  valicl, 

is  at  the  end  of  what  is  written  on  the  unless  in  writing  and  executed  as  therein 

third   page,  it    is  urged    on    the   one  provided,  and  one  of  the  requisites  was 

side  that  it  is  not  signed,  according  to  that  it  should  be  signed  at  the  foot  or 

the  statutory  requirement,  at  the  end  end  thereof  by  the  testator,  or  by  some 

thereof;  on  the  other  side,  it  is  con-  other  person  in  his  presence  and  by  his 

tended  that  what  is  written  on  the  fourth  direction.     In    Willis   v,  Lowe,  5  No. 

page  is,  by  clear  reference, incorporated  Cases  428,  and   in   Smee  v.  Bryer,  6 

into  the  body  of  the  will,  and  that  al-  Moo.  P.  C.  C.  404,  however,  it  was  held 

though  the  signature  is  not  at  the  end  that  the  signature  must  be  so  afiSxed  at 

of  the  writing,  in  point  of  space,  yet  if  the  end  of  the  will,  as  to  leave  no  blank 
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that  the  principles  deduced  from  the  English  decisions  are  inap- 
plicable, and  that  the  signature  must  be  at  the  physical  end.^     In 


space  for  any   interpolation   between  30  L.  }.  P.  55 ;  In  re  Birt,  24  L.  T.  R. 

the  end   of  the  will  and  the  signature.  142." 

This  was  found  to  produce  such  exten-  In  Fouch^'s  Estate,  147  Pa.  St.  395,  it 
si^e  injustice,  that  by  the  Statute  15  was  held  that  a  will  was  not  invalidated 
and  16  Vict.,  ch.  24,  the  legislature  by  the  fact  that  the  testator's  signature 
interfered  to  alter  the  law  so  estab-  was  not  written  under  some  calcula- 
lished ;  but  in  this  amendatory  statute  tions  in  figures  beneath  the  will,  which 
it  is  expressly  provided  that  no  sig-  formed  no  part  of  it. 
nature  shall  be  operative,  to  give  In  Goods  of  Thomas  Greenwood 
effect  to  any  disposition  or  direc-  (1892),  P.  7,  the  will  contained  no  nom- 
tion  which  is  underneath  or  which  ination  of  executors  in  the  body  of  it, 
follows  itf  nor  to  any  disposition  or  but  at  the  bottom,  below  the  attesta- 
direction  inserted  after  the  signature  tion  clause,  were  the  words,  **execu- 
shallbemade.  Upon  these  provisions  of  tors,  W.  G.  and  C.  S."  There  was  an 
the  statute  law  of  Buglandy  the  case  of  asterisk  before  these  words  and  an 
Alleni;.Maddock,  II  Moo.  P.  C. C. 426,  asterisk  before  the  word  "executor'' 
was  decided ;  in  that  case,  after  an  ex-  wherever  it  occurred  in  the  will.  It 
tended  reference  to  all  the  English  was  proved  that  these  words  were  writ- 
authorities,  and  a  full  discussion  of  the  ten  before  the  execution  of  the  will, 
subject,  it  was  held  that  an  unattested  After  the  execution,  the  testator  direct- 
paper,  which  would  have  been  incor-  ed  the  name  of  C.  S.,  whowasan  attest- 
porated  in  an  attested  will  or  codicil,  ing  witness  as  well  as  executor,  to  be 
executed  according  to  the  Statute  of  erased  and  the  name  of  W.  S.  to  be 
Frauds,  is  now  in  the  same  manner  in-  written  over  the  erasure.  The  will 
corporated,  if  the  will  or  codicil  is  exe-  was  not  re-executed  after  these  altera* 
cnted  according  to  the  requirements  of  tions  had  been  made.  It  was  held  that 
the  Wills  Act,  i  Vict.,  ch.  26.  That  the  nomination  of  executors  might  be 
where  there  is  a  reference  in  a  duly  included  in  the  probate,  but  that  the 
executed  testamentary'  instrument  to  name  of  C.  S.  must  be  restored  both  as 
another  testamentary  instrument,  im-  executor  and  attesting  witness, 
perfectly  executed,  but  bv  such  terms  In  Goods  of  Anstee,  (1S93),  P.  283, 
as  to  make  it  capable  of  fdentification,  the  signature  of  the  testator  and  the 
it  is  necessarily  a  subject  for  the  ad-  attesting  witnesses  appeared  at  the  hot- 
mission  of  parol  evidence  as  to  its  tom  of  the  first  page  of  a  will,  iromedi- 
identity,  and  such  parol  evidence  is  ately  after  an  unfinished  sentence, 
not  excluded  by  the  i  Vict.,  ch.  26.  The  which  was  completed  overleaf  on  the 
judgment  in  Allen  v,  Maddock,  11  second  page.  It  was  held  that  probate 
Moo.  P.  C.  427,  was  delivered  by  Lord  might  be  granted  of  the  first  page  of 
Kingsdown,  who  says:  *It  was  not  con-  the  will. 

tended  in  this  c^e,  nor,  so  far  as  we  are  1.  Matter  of  Conway's  Will,  124  N. 
aware,  has  it  been  contended  in  any  Y.  455;  Demett  v,  Taylor,  5  Redf.  (N. 
case,  since  the  Wills  Act  of  1837  (i  Y.)  561;  M'Guire  v.  Kerr,  2  Bradf. 
Vict.),  that  no  reference,  however  dis-  (N.  Y.)  244;  Butler  v.  Benson,  1  Barb, 
tinct,  is  now  sufficient  to  incorporate  (N.  Y.)  526;  Lewis  v.  Lewis,  13  Barb, 
another  testamentary  paper  in  the  (N.  Y.j  17;  Robins  v.  Coryell,  27  Barb, 
paper  duly  executed  as  a  will  or  codicil;  (N.  Y.)  556.  See  also  Sisters  of  Char- 
but  the  question  has  always  been,  what  ity  V,  Keily,  67  N.  Y.  409,  reversing 
reference  in  the  valid  paper  is  sufficient  Sisters  of  Charity  v.  Kelly,  7  Hun 
to  let  in  evidence  to  identify  the  in-  (N.  Y.)  290. 

valid?'    The  doctrine  declared  in  Allen  In  drawing  an  instrument  presented 

V.  Maddock,   11   Moo.  C.  C.  427,  has  for  probate  as  a  will,  a  blank  form  was 

not,  we  believe,  in  any  respect,  been  used,  the  whole  of  which  was   upon 

modified,  changed  or   doubted.     It  is  one  side  of  the  paper.     A  blank  w^as 

followed  in  many  subsequent  cases,  and  left  for  the  dispositions   to   be  made, 

is  frequently  referred  to  as  containing  preceded  by  the  words  "  I  give,  devise 

a  clear  and  elaborate  exposition  of  the  and  bequeath  my  property  as  follows." 

l^w  on  the  subject.    Goods  of  Almos-  This  blank  was  filled  up  by  three  com- 

nino,  29  L.  J.  P.  46;   Goods  of  White,  plete  devises;  at  the  end  ot  the  last  was 
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underlined,  in  parenthesis,  the  words  and  such  signature  shall  be  made  or 
**  carried  to  back  of  will."  Upon  the  acknowledged  by  the  testator  in  the 
back  of  the  sheet  was  written  the  word  presence  of  two  or  more  witnesses  pres- 
*'  continued;"  following  it  were  various  ent  at  the  same  time,  and  such  witnesses 
bequests,  and  then  the  words  "  signa-  shall  attest  and  shall  subscribe  the 
ture  on  face  of  the  will.''  The  signa-  will  in  the  presence  of  the  testator,  but 
ture  of  the  testator  appeared  at  the  end  no  form  of  attestation  shall  be  neces- 
of  the  testimonium  clause  on  the  face  sary .'  This  act  took  effect  January  i , 
of  the  paper,  and  those  of  the  witnesses  1838.  A  new  ground  of  contest  in  'the 
under  the  attestation  clause.  It  was  courts  was  now  presented  as  to  what 
held  (Bradley,  Haight,  and  Brown,  JJ.,  should  be  considered  a  signing  of  the 
dissenting)^  that  there  was  not  such  a  will  at  the  end  or  foot  thereof.  In  i 
subscription  and  signing  by  the  testator  Williamson  Exrs.  (9th  ed.)  108,  it  is  said 
and  witnesses  '*  at  the  end  of  the  will "  that  the  tendency  was  at  first  in  the 
as  is  required  by  the  statute;  and,  direction  of  a  liberal  construction  of 
therefore,  that  the  instrument  was  im-  this  part  of  the  statute,  but  afterwards 
properly  admitted  to  probate.  Matter  it  was  deemed  necessary  to  take  a  more 
of  Conway's  Will,  124  N.  Y.  455.  In  rigid  view  of  the  enactment  on  the 
this  case,  the  court,  by  Parker,  ].,  said :  ground  that  it  was  intended  to  prevent 
**  Reference  is  made  to  the  rule  stated  any  addition  being  made  to  the  will 
in  X  Williams  on  Executors  (9th  ed.),  after  the  deceased  had  executed  it. 
at  page  139,  *  If  a  testator  in  a  will  or  Accordingly  probate  was  refused  in  a 
codicil,  or  other  testamentary  paper  great  number  of  cases.  This  result, 
duly  executed,  refers  to  an  existing  un-  not  at  all  surprising,  in  view  of  the 
attested  will  or  other  paper,  the  instru-  fact  that,  prior  to  1838,  testamentary 
ment  so  referred  to  becomes  a  part  of  dispositions  of  personalty  were  fre- 
the  will,'  and  other  authorities  tending  quently  given  effect  where  the  testator 
to  the  same  direction  being  cited,  it  is  had  not  even  signed  or  authorized  the 
asserted  that  within  the  principle  thus  signing  of  the  writing,  led  to  the  pas- 
established  *  a  testator  may  write  sub-  sage  of  the  statute  (15  Vict.,  ch.  24) 
stantial  portions  of  his  will  upon  the  entitled  *An  act  for  the  amendment  of 
margin  of  the  document,  or  upon  the  the  laws  with  respect  to  wills,'  passed 
back  of  the  paper,  or  upon  the  paper  June  17,  1852.  Section  i  provides  as 
annexed  to  the  will,  if  such  provisions  follows :  *  Where,  by  an  act  passed  in  the 
are  referred  to  in  thebod^'  of  the  instru-  first  year  of  the  reign  of  Her  Majesty 
ment  and  connected  therewith  by  Queen  Victoria,  entitled  an  act  for  the 
means  of  asterisks,  words,  or  symbols  amendment  of  the  laws  with  respect  to 
indicating  their  relation  to  the  pro-  wills,  it  is  enacted  that  no  will  shall  be 
visions  on  the  face  of  the  paper.'  valid  unless  it  shall  be  signed  at  the 

"A  brief  reference  to  the  state  of  the  foot  or  end  thereof  by  the  testator,  or 

law  relating  to  the  execution  of  wills  by  some  other  person  in  his  presence 

in  England  will  make  it  apparent  that  and  by  his  direction,  every  will  shall, 

neither  the  decisions  of  its  courts  nor  60  far  only  as  regards  the  position  of 

the  rules  deduced  therefrom  by  English  the  signature  of  the  testator  or  of  the 

.text  writers  can  be  made  applicable  to  person  signing  for  him,'a8  aforesaid,  be 

cases  arising  under  our  statute.  deemed  to  be  valid  within  the  said  en- 

"  Prior  to  January  i,  1838,  no  solem-  actment  as  explained  by  this  act,  if  the 
nities  were  necessary  for  the  making  of  signature  shall  be  so  placed  at,  or  after, 
a  will  of  personal  estate.  Wills  were  or  following,  or  under,  or  beside,  or 
admitted  to  probate  which  did  not  con-  opposite  to  the  end  of  the  will,  that  it 
tain  either  the  signature  or  seal  of  the  shall  be  apparent  on  the  face  of  the  will 
testator,  and  were  in  the  handwriting  that  the  testator  intended  to  give  effect 
of  some  other  person.  While  the  Stat-  by  such,  his  signature  to  the  writing 
ute  of  Frauds  provided  the  formalities  signed  as  his  will ;  and  that  no  such  wilt 
of  signature  and  attestation  necessary  shall  be  affected  by  the  circumstance 
for  a  devise  of  lands,  by  statute  ( i  Vict.,  that  the  signature  shall  not  follow,  or  be 
ch.  26,  4  9)t  it  was  provided  *That  no  immediately  after  the  foot  or  end  of  the 
will  shall  be  valid  unless  it  shall  be  in  will,  or  by  the  circumstance  that  a  blank 
writing  and  executed  in  manner  herein-  space  shall  intervene  between  the  con- 
after  mentioned;  that  is  to  say,  it  shall  eluding  word  of  the  will  and  the  signa- 
be  signed  at  the  foot  or  end  thereof  by  ture,  or  by  the  circumstance  that  the 
the  testator,  or  by  some  other  person  signature  placed  among  the  words  of 
in  his  presence  and  by  his  direction,  the  testimonium  clause  or  clause  of 
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Pennsylvania,  it  has  been  held  that  a  clause  appointing  executors, 
following  the  signature,  invalidates  the  instrument.*  In  Califor- 
niay  the  will  is  good,  except  the  appointing  clause.*  In  New  York, 
it  has  been  held  that  such  a  clause  does  not  invalidate  the  instru- 
ment, unless  it  was  inserted  before  signing.'  When  a  statute 
requires  the  will  to  be  signed  "  at  the  end  *'  and  witnessed,  and 
the  testator  alone  signed,  and  afterwards  called  for  his  will  *'  to 

attestation  shall  follow,  or  be  after  or  The  court,  b/  Paxson,  C.  J.,  here  said  : 
under  the  clause  of  attestation,  either  **It  cannot  be  said  that  the  clause  ap- 
with  or  without  the  blank  space  inter-  pointing  the  executors  is  no  part  of  a 
ventng,  or  shall  follow  or  be  after,  or  will.     It  is  an  important  part,  though 
under,  or  beside  the  names,  or  one  of  not    always    essential.     It  cannot    be 
the  names,  of  the  subscribing  witnesses,  brushed   aside  as  mere  idle  words  to 
or  by  the  circumstance  that  the  signa-  which  no  meaning  is  to  be  attached, 
ture  shall  be  on  a  side  or  page  or  other  Nor  can  thej  be  rejected,  and  so  much 
portion  of  the  paper  or  papers  contain-  of  the  will  be  probated  as  stands  above 
ing  the  will  whereon  no  clause  or  para-  the  signature.     As  was  said  by  Chief 
graph  or  disposing  part  of  the  will  shall  Justice  Gibson,  in  Hays  v»  Harden,  6 
be  written  above  the  signature,  or  by  Pa.  St.  413:  'It  is  better,  therefore,  that 
the  circumstance  that  there  shall  appear  an  informal  addition  should  operate  as 
to  be  sufficient  space  on  or  at  the  hot-  a   statutory   revocation   of  the   whole 
torn  of  the  preceding  side  or  page  or  than  that  a  plain  injunction  should  be 
other  portion   of   the  same  paper  on  frittered  away   by  exceptions.'     I    am 
which  the  will  is  written  to  contain  the  aware  that  our  act  of  1833  closely  re- 
signature;  and  the  enumeration  of  the  sembles  the  Statute  of  iVict.,  ch.26,and 
above  circumstances  shall  not  restrict  that  some  English  authorities  seem  to 
the  generality  of  the  above  enactment,  sanction  the  doctrine  contended  for  by 
but  no  signature  under  the  said  act  or  the  appellees.     It  is  said  in  i  Williams 
this  act  shall  be  operative  to  give  effect  Executors    (9th  ed.)    112,   note   d,  in 
to  any  disposition  or  direction  which  is  commenting  upon  the  above  Statute  of 
underneath   or  which    follows  it,    nor  Vict,  and  its  supplement  of  15  Vict., 
shall  it  give  effect  to  any  disposition  or  ch.  24,  that  *  in  order  to  get  rid  of  the 
direction  inserted   after  the  signature  objection  that  the  will  was  not  signed 
shall  be  made.'    Clearly  it   needs  no  at  the  foot  or  end  thereof,   the  court 
other  argument  than  is  furnished  by  a  in  some  cases  has  thought  itself  jus- 
statement  of  the  practice  in  England  tified   in   regarding  a  portion  running 
respecting  the  probate  of  wills  prior  to  below    the    signature    as  forming    no 
1838,  and  a  reading  of  the  amendment  part  of  the  will,  and  granting  probate 
of  1852,  to  demonstrate  the  inapplica-  exclusive  of  that  portion.     Our  act  of 
bility  of  English  decisions  to  a  question  1833,  as  well  as  the  Stat,  of  Vict,  are  in 
like  that  before  us.     By   statute   the  part  borrowed  from  the  British  Statute 
English  courts  are  commanded  to  con-  of  Frauds,  two  sections  of  which  have 
sider  the  intent  of  the  testator  in  de-  been  so  evaded  by  judicial  construction 
tennining  whether  there  was  a  due  exe-  as  to  be  practically  repealed.     We  do 
cution.     With  us,  it  is  the  intention  of  not  propose  that  the  Act  of  1833  shall 
the  legislature  and  not  that  of  the  tes-  meet  with  the  same  fate.    The  legis- 
tator,  which  controls  such  a  question."  lature  has  laid  down  a  rule  so  plain  that 

Where  a  map,  to  which  several  refer-  it  cannot  be  evaded   without  a  clear 

ences  were  made  in  the  body  of  a  will,  violation  of  its  terms.     No  room  is  left 

was  attached  thereto  below  the  signa-  for  judicial  construction  or  interpreta- 

tures  of  the  testator  and  witnesses,  the  tion.    It  says  a  will  must  be  signed  at 

map  was  deemed  to  be  constructively  the  end  thereof,  and  that's  the  end  of  it.*' 

inserted  in  the  will  where  such  refer-  See  also  In   re  Baird's   Estate,  3  Pa. 

ences  were  made,  and   the  will    was,  Dist.  Rep.  514. 

therefore,  held  to  be  properly  executed        2.  McCullough's  Estate,  Myr.  Prob. 

at  the  end  of  the  will,  in  conformity  to  (Cal.)  76. 

the  statute.    Tonnele    v.    Hall,    4   N.        8.  Matter  of  Jacobson,  6  Dem.  (N. 

Y.  1^0.  Y.)  298.    See  Brady  v,  McCrosson,  5 

1.  Wineland's  Appeal,  118  Pa.  St.  37.  Redf.  (N.  Y.)  431. 
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finish  it/*  added  a  bequest,  and  then  had  the  witnesses  sign,  with- 
out signing  again  himself,  the  whole  will  was  held  invalid.^  A 
subscription  after  the  attestation  clause,  is  a  signing  at  the  "  end 
of  the  will "  within  the  meaning  of  the  statute,  as  the  testator  by 
so  signing  is  considered  as  matking  the  attestation  clause  a  part  of 
the  will.*  Where  the  will  is  written  on  several  sheets  of  paper, 
one  signature  is  sufficient.  In  such  case,  the  order  in  which  the 
sheets  are  found  at  the  testator's  death  is  presumed  to  be  the 
same  as  when  the  will  was  executed.'  Where  the  different 
clauses  of  a  will  have  been  written  at  different  times,  one  signa* 
ture  and  attestation  is  sufficient  for  all.*  So  where  the  testator 
signs  the  will  on  several  sheets,  or  in  different  places,  the  last 
signature,  if  at  the  end  of  the  will,  is  the  efficient  one.*  Under 
the  Pennsylvania  statute,  in  order  to  sustain,  as  a  will,  a  paper 
to  which  the  decedent  did  not  sign  his  name,  it  must  be  proved 
by  two  witnesses,  not  only  that  he  was  prevented  by  the 
extremity  of  his  last  sickness  from  signing  himself,  but  also  that 
he  was  prevented  by  the  same  cause  from  requesting  someone 
to  sign  his  name  for  him  and  in  his  presence,^  and  the  testator's 
continued  inability  to  sign  the  will,  with  his  repeated  application 
to  others  to  sign  for  him,  and  their  refusal,  is  not  a  compliance 
with  the  act.^ 

d.  Signature  Distinguished  from  Execution. — The  word 

execution  is  sometimes  used  to  indicate  the  act  of  signing,  as 
distinguished  from  attestation  ;  ®  strictly  speaking,  however,  exe- 
cution includes  all  formal  requisites  essential  to  the  validity  of 
the  instrument.® 

e.  Requisites  of  Valid  Signature.— The  first  essential  of 
a  valid  signature  is  that  the  name  or  mark  be  put  upon  the  paper, 
or  subsequently  adopted,  with  the  intent  of  finally  authenticating 
the  instrument  so  that  no  further  signature  on  the  maker's  part 

1.  Glancy  v,  Glancy,  17  Ohio  St.  134.  Dunlop  v,  Dunlop,  10  Watts  (Pa.)  153; 

2.  Younger  v,  Duffie,  94  N.  Y.  535;  Asay  v.  Hoover,  5  Pa.  9t.  21 ;  14  Am. 
46  Am.  Rep.  156;  Matter  of  Acker,  5  Dec.  713;  Grabill  v,  Barr,  5  Pa.  St. 
Dem.  (N.  Y.)  19;  Matter  of  Landy's  441;  47  Am.  Dec.  418;  Pricket's  Estate, 
Will,  78  Hun  (N.  Y.)  479.    See  Matter  1  Phila.  (Pa.)  306. 

of  Cohen^s  Will,  i  Tuck.  (N.  Y.)  286.  7.  Strieker  v.  Groves,  5  Whart  (Pa.) 

But  compare  Sisters  of  Charity'  v.  Kelly,  386. 

67N.  Y.409.  So,  also,  where  the  statute  8,  See  Jarm.  on  Wills,  ch.  6;  Beach 

merely  requires  that  the  will  be  signed  on  Wills,  ch.  3;  Everhart  v,  Everhart, 

by  the  testator.     Hallowell  v.  Hallo-  34  Fed.  Rep.  82 ;    Matter  of   Booth's 

well,  88  Ind.  251.  Will,  127  N.  Y.  109. 

8.  Rees  v.  Rees,  L.  R.,  3  P.  &  M.  84;  9.  In  Schouler  on  Wills  (2d  ed.),  § 

Marsh    v.    Marsh,    1     S.   &    T.   528;  302,   n.   i,   the  following  language    is 

Wikoff's  Appeal,    15  Pa.  St.  281;   53  used:  "The  Statute  i   Vict.,  ch.  26,  \ 

Am.  Dec.  597 ;  Ginder  v.  Farnum,  10  9»  sanctions  this  use  of  the  word.     It 

Pa.  St  98;  Ela  V.  Edwards,  16  Gray  declares  that  no  will  shall  be  valid  un- 

(Mass.)9i;  Martin  v.  Hamlin, 4  Strobh.  less  in  writing,  *and  executed  in  man- 

(S.  Car.)  188;  53  Am.  Dec.  673.  ner  hereinafter  mentioned;'  and  then 

4.  Goods  of  (Jattrall,  3  S.  £  T.  419.  proceeds  to  describe  the  details  of  si^n- 

0.  Evan's  Appeal,  58  Pa.  St.  238.  ing,  acknowledging,  and  attesting  the 

8.  Ruoff's  Appeal,    26   Pa.  St.  219;  will." 
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is  contemplated.^  The  making  of  a  mark  with  intent  to  authen> 
ticate  the  instrument  has  been  held  a  sufficient  signing  within 
the  meaning  of  the  statute,  even  though  the  testator's  inability 
to  write  had  not  been  established,^  and  although  his  name  did 

1.  I   Jarm.  on   WiUs   (5th  ed.)   79;  no  name  attached  to  it.    There  are  also 

Right  T'.  Price,  Dougl.   341 ;    Ramaej  two  small   marks  or  dots  on   another 

V,  Ramsey,    13  Gratt.   (Va.)    664;   70  part  of  the  paper,  very  dim,  and   look 

Am.  Dec.    430;    Dunlop  v.    Dunlop,  as  though   made  with  the   point  of  a 

10  Watts   (Pa.)    153.     See   Matter  of  pencil,  and   not  at  the  usual  place  for 

Booth's  Will,  137  N.  Y.  109;  Warwick  signing  such  a  paper,  by  the  party  ex- 

V,  Warwick,  86  Va.  596;   Armstrong  ecuting  it.    The  name  of  M.  Everhart 

V.  Armstrong,  29  Ala.  538.  only  appears  in  the  commencement  of 

The  name  of  a  testator  at  the  com-  the  paper,  which  it  is  evident  was  not 

mencement  of  a  holograph  will  is  an  intended  as  a  signature  of  the  testator, 

equivocal   act,  and   unless  it   appears  The  draughtsman  was  not  requested  to 

affirmatively  from   something  on   the  sign  the  testator's  name,  and  the  testa - 

face  of  the  paper  that  it  was  intended  tor's  effort  to  sig^   the  paper  himself 

as  his  signature,  it  is  not  a  sufficient  shows  he  did  not  recognize  the  signa- 

signing  under  the  statute.    Ramsey  v,  ture  made  in  the  commencement  of  the 

Ramsey,  13  Gratt.  ( Va.)  664 ;  7o  Am.  writing  by  the  draughtsman  as  his  sig- 

Dec.  438.  See  Matter  of  Booth  s  Will,  nature.    The  place  where    made,  and 

127  N.  Y.  109.  the  character  of  the  small  marks  and 

S.  Baker  v.  Denine,  8  Ad.  &   El.  94;  dots,   furnish  no    evidence    that  they 

Guthrie  v.  Price,  23  Ark.  396;  Smith  v.  were  made  as  a  substitute  for  the  sig- 

Dolby,  4  Harr.  (Del.)  350;  Nickerson  nature  of  the  testator.     It  is  true  that 

V.  Buck,  12  Cush.  (Mass.)  333;  Chase  a  testator  may  sign  his  will  by  making 

V.  Kittredge,  11  Allen  (Mass.)  53 ;  87  a  mark,  but  he  must  intend  the  mark  as 

Am.    Rep.    687;     Higgins    v.     Carl-  a  substitute  for  his  name;  and  when 

ton,    38     Md.     115;      93    Am.     Dec  there  is  no  name  written,  or  anything 

666;    St.  Louis     Hospital    Assoc,  v,  indicating  who   made    the  mark,  and 

Williams,  19  Mo.  609;  Watts  v.  Public  especially  when  the  mark  is  made  at  an 

Administrator,  4  Wend.  (N.  Y.)  168;  unusual  place  for  the  signature,  it  ought 

Butler  V.  Benson,  i  Barb.  (N.  Y.)  526;  to    require  very    satismctory  evidence 

Burford  v.   Burford,    39  Pa.  St.  321;  that  the  mark  was  intended  by  the  testa- 

Flannery!s  Will,  24  Pa.  St.  502;  Pool  tor  as  his  signature,  or  as  a  substitute 

V.  Buffum,  3  Oregon  438 ;  In  re  Guil-  for  it." 

fojle's  Will,  96  Cal.  598.     See  alsoMc-  In  St.  Louis  Hospital  Assoc,  v.  Wil- 
Carty  v.    Hoffman,   33   Pa.   St.   507 ;  Hams,  19  Mo.  609,  it  was  held   that  if 
Greenough   v,  Greenough,  11    Pa.   St.  in  addition  to   the  mark   made  by  the 
489;  51  Am.  Dec.  567;  Ray  v.  Hill,  3  testator  his  name  is  signed  to  the  will 
Strobh.(S.  Car.)  397;  49  Am.  Dec. 647.  by  another,  at  his  request,   the  will  is 
In  Pennsylvania^  signature  by  mark  void  unless  the  person  subscribing  the 
was  expressly  authorized  by  Act  of  Jan.  testator's  name  signs  his  own  name  as  a 
27, 1848,  P.  L.  16.     Knox's  Estate,   131  witness  and  states   that  he  wrote  the 
Va.  St.  229.  testator's  name  at   his  request,  as  re- 
in Everhart    V.    Everhart,    34  Fed.  quired  by  an  act  concerning  wills  in  the 
Rep.  85,  the    testimony   showed   that  state  of  Missouri*     See  Northcutt  v, 
M.  Everhart    requested    one    of    the  Northcutt,  30  Mo.  266.    See  also  McGee 
witnesses  to   write   his  will,  which  he  v.  Porter,  14  Mo.  611 ;  55  Am.  Dec.  139. 
did,  as 'dictated  by  said  Everhart;  that  See  also  the  following  Pennsylvania 
when  it  was  written  said   Everhart  at-  cases :  Greenough  v,  Greenough,  1 1  Pa. 
tempted  to  sign  it,  but  from  physical  de-  St.  489;    51    Am.   Dec.  567;  Asay  v. 
biJity  was  unable  to  do  so,  though  in  the  Hoover,  5  Pa.  St.  21 ;  14  Am.  Dec.  713; 
attempt  made  a  small  mark  or  scratch  Grabill  v,  Barr,  5  Pa.  St.  444 ;  47  Am. 
on  the  paper,  and  failed  to  do  more;  Dec.  418. 

that  he  said  he  made  and  published  the  In  Main  v.  Ryder,  84  Pa.  St.  217,  it 

paper  as  his  last  will  and  testament,  was  held  that  the  fact  that  the  testator 

It  was  held  insufficient.  Thecourtsaid  :  knew  how  to  write  did  not  invalidate 

"The  paper  writing  shows  a  small  mark  the  execution  of  a  will  by  making  his 

or  scratch  on  the  left-hand  corner,  but  mark. 
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not  appear  on  the  face  of  the  will.^  So  where  the  testator  affixed 
his  initials,'  or  christian  name,^  or  even  assumed  name,  since  such 

1.  In  re  Brjce,  3  Curt.  325.  in  the  general  dilTueion   at  the  present 

2.  In  re  Savory,  15  }ur.  1042.  dajjtheordinaryuseof  the  word  implies 
8.  Knox's  Estate,  131  Pa.  St.  230.  the  written  name.  But  this  implication 
Wliat  ConatltuteB   a    Signature. — In  is  not  even  j^et  necessary  and  univer- 

Knox's  Estate,  131  Pa.  St.  230,  the  sal.  The  man  who  cannot  write  is  now 
court,  by  Mitchell,  J.,  said  :  **The  happily  an  exception  in  our  common- 
precise  case  of  a  signature  by  the  wealth,  but  he  has  not  yet  entirely  disap- 
first  name  only,  does  not  appear  to  peared  and  in  popular  lang^ag^e  he  is 
have  arisen  either  in  England  or  still  said  to  *■  Bign/  though  he  makes  only 
in  the  United  States;  but  the  prin-  his  mark.  Thus,  in  Asay  v.  Hoover^  5 
ctples  on  which  the  decisions  already  Pa.  St.  26;  14  Am.  Dec.  713,  the  witness 
referred  to  were  based,  especially  those  says :  '  The  name  was  written  after  the 
in  regard  to  signing  by  initials  only,  will  was  read  to  her,  and  after  she  had 
are  equally  applicable  to  the  present  signed  it.  .  .  .  She  was  reclining 
case,  and  additional  force  is  given  to  in  bed  when  she  signed  it,*  although  the 
them  by  the  decisions  as  to  what  con-  signature  the  witness  was  testifying  to 
stitutes  a  binding  signature  to  a  con-  was  only  a  mark.  But,  even  in  the  now 
tract  under  the  same  or  analogous  usual  acceptation  of  a  written  name, 
statutes.  Browne,  on  the  Statute  of  signature  still  does  not  imply  the  whole 
Frauds,  4  362,  states  the  rule  thus:  4n  name.  Custom  controls  the  rule  of 
cases  where  the  initials  only  of  the  names,  and  so  it  does  the  rule  of  sig^a- 
party  are  signed,  it  is  quite  clear  that,  tures.  The  title  by  which  a  man  calls 
with  the  aid  of  parol  evidence  which  is  himself  and  is  known  in  the  communitTt 
admitted  to  apply  to  them,  the  signa-  is  his  name,  as  in  Main  r\  Ryder,  04 
ture  is  to  be  held  valid.'  And  see  Pa.  St.  217,  whether  it  be  the  one  he  in- 
Palmer  v.  Stephens,  i  Den.  (N.  Y.)  herited  or  had  originally  given  him  or 
478;  Sandborn  v.  Flagler,  9  Allen  not.  So  the  form  which  a  man  cus- 
(Mass.)  474;  Weston  v,  Myers,  33  tomarily  uses  to  identify  and  bind  him- 
III.  432 ;  Salmon  Falls  Mfg.  Co.  v,  self  in  writing  is  his  signature,  what- 
Goddard,  14  How.  (N.  Y.)  446;  ever  shape  he  may  choose  to  g^ve  it. 
Chichester  t;.  Cobb,  14  L.  T.  N.  S.  There  is  no  requirement  that  it  shall  be 
433.  Though  we  find  no  precise  prec-  legible,  though  legibility  is  one  of  the 
edent,  yet  the  analogies  are  all  favor-  prime  objects  of  writing.  It  is  sufficient 
able,  rather  than  otherwise,  to  the  if  it  be  such  as  he  usually  signs,  and 
sufficiency  of  a  signing  by  first  name  the  signatures  of  neither  Rufus  Choate 
only,  if  it  meets  the  other  requirements  nor  General  Spinner  could  be  rejected, 
of  the  act.  These  are  matters  depend-  though  no  man,  unaided,  could  discover 
ing  on  circumstances  which  will  be  what  the  ragged  marks  made  by  either 
considered  further  on.  Looking  be-  of  these  two  eminent  personages  were 
yond  the  decisions  to  the  general  use  intended  to  represent.  Nor  is  there  any 
of  language,  what  is  understood  by  fixed  requirement  how  much  of  the  full 
signing,  and  signature.^  Webster  de-  name  shall  be  written.  Custom  varies 
fines  to  sign  as  to  *  affix  a  signature  to;  with  time  and  place,  and  habit  with  the 
to  ratify  by  hand  or  seal;  to  subscribe  whim  of  the  individual.  Sovereigns 
in  one's  own  handwriting; '  and  signa-  write  only  their  first  names,  and  the 
ture  as  'a  sign,  stamp,  or  mark  im-  sovereign  of  Spain,  more  royally  still, 
pressed ;  .  .  .  especially  the  name  signs  his  decrees  only,  ^  I,  the  King' 
of  any  person  written  with  his  own  (Yo  el  Rey).  English  peers  now 
hand,  employed  to  signify  that  the  sign  their  titles  only,  though  they  be 
writing  which  precedes  accords  with  geographical  names,  like  Devon  or 
his  wishes  or  intentions ;  a  sign  manual.'  Stafford,  as  broad  as  a  county.  The 
All  the  definitions  include  a  mark,  great  Bacon  wrote  his  name,  Fr.  Veru- 
and  no  dictionary  limits  a  signature  to  lam,  and  the  ordinan'  signature  of  the 
a  written  name.  There  can  be  no  poet-philosopher  of  fishermen  was  Iz : 
doubt  that  historically,  and  down  to  Wa:.  In  the  fifty-six  sign&tures  of  the 
very  modern  times,  the  ordinary  signa-  most  solemn  instrument  of  modern 
ture  was  the  mark  of  the  cross;  and  times,  the  Declaration  of  Independence, 
there  is  perhaps  as  little  question  that  we  find  every  variety  from  Th.  Jeffer- 
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name  would  be  taken  as  a  mark;^  or  stamped  his  name;* 
or  affixed  a  seal  stamped  with  his  initials  and  pronounced 
it  his  "hand  and  seal."'  An  imperfect  or  indistinct  subscrip- 
tion of  the  testator's  name  may  be  regarded  as  his  mark.^ 
It  is  immaterial  that  a  wrong  name  was  written  against 
the   mark,*   or    that  the  testator    was  also  wrongly  named   in 

the  body  of  the  will,®  or  that  the  testator's  hand  was  guided 
by  another  in   signing^   or   making  his  mark.^     Sealing  is  not 

«on   to    the    unmistakably    identified  be  determined  in  each  case  by  the  cir- 

Charles  Carroll,  of  Carrollton.     In  the  cumstances." 

present  daj  it  is   not   uncommon   for  1.  In  re  Redding,  2  Rob.  339 ;  I4jur. 

businessmen  to  have  a  signature  for  1052;     In  r«  Glover,  11  Jur.  1023. 

checks  and   banking  purposes  some-  2.  Jenkyns  xk  Gaisford,  3  S.  &  T.  93. 

what  different  from  that  used  in  their  In  this  case  a  testator,  toward  the  end 

ordinary  business,  and  in  familiar  cor--  of  his  life,  had  his  usual  signature  en- 

respondence,  signature  by  initials,  or  graved,  so  that  it  might  be  stamped  on 

nick- name,  or  diminutive,  is  probably  letters  and  other  documents  requiring 

the  general  practice.  his  signature.     He  made  two  codicils, 

"What,  therefore,  shall  constitute  a  each  of  which  was  so  stamped  with  his 

sufficient  signature  must  depend  largely  name  by  another  person,  in  his  presence 

on  the  custom  of  the  time  and  place,  and  by  his  direction.    It  was   held   a 

the  habit  of  the  individual,  and  the  due   execution   of   the  codicils   under 

the  circumstances  of  each   particular  the  Statute  of  Wills. 

case.    As  already  seen,  the  English  and  8.  Goods  of  Emerson,  L.  R.,  9  Ir.  L. 

some  American  cases  hold  that  a  sig-  R.  443. 

nature  by  initials   only,  or  otherwise  4.    Hart  well   t'.   McMaster,  4   Redf. 

informal  and  short  of  the  full  name,  (N.  Y.)  389.     See  also  Phate's  Estate, 

may  be  a  valid  execution  of  a  will  or  a  9  Pa.  Co.  Ct.  Rep.  644. 

contract,  if  the  intent  to  execute   is  0.  Bailey  7'.  Bailey,  35  Ala.  687; /»  r^ 

apparent.    To    this    requirement    our  Clark,  i  S.  &  T.  22;  Long  t'.  Zook,  13 

statute  adds  that  the  signature  must  be  Pa.   St.   400;  Knox's   Estate,   131    Pa. 

at  the  end,  as  evidence  that  the  intent  St.  229. 

it  present,  actual,  and  completed.     On  6.   Mianomer    of    Testator.. —  In    re 

this  point  of  the   completed   act,   the  Dowse,  31    L.    J.    Prob.   172.     In  this 

use  of  the  ordinary  form  of  signature  case  Thomas  Dowse  executed  by  mark 

is  persuasive  evidence,  and  the  absence  a  will  in  which  the   testator  was  de- 

oi  it  maj  be  of  weight  in   the   other  scribed  as  John  Dowse,  and  against  his 

.                   scale.  As  was  suggested  by  the  learned  mark  was  written:  "The  mark  of  John 

judge  below,  if  a  will  drawn  with  for-  Dowse."  The  court  being  satisfied  that 

mality,  or  in  terms  that  indicate  the  aid  Thomas  Dowse   was   the  person  who 

of  counsel,  or  the   intent   to  comply  made  the  mark,  and  that  he  did  so  ai»i- 

'                   with  all  the  forms  of  law,  be  signed  mo  testandi,  granted  probate. 

with  initials  or  first  name  only,  doubt  7.  Stevens  v,  Vancleve,  4  Wash.  (U. 

/                    would  certainly  be  raised  as  to  the  com-  S.)  262;  Vandruff  r.  Rinehart,  29  Pa. 

pleted  purpose  of  the  testator  to  execute  St  232  ;  In  re  ShotwelPs  Estate,  11  Pa. 

iti  and  if  then  it  appeared  that  his  habit  Co.  Ct.  Rep.   444;    VanHanswyck   v. 

was  to  sign  his  name  in  full,  the  doubt  Wiese,  44  Barb.  (N.  Y.)  494;  Fritz  v. 

ffijght  become  certainty;  while,  on  the  Turner,  46 N.J.  Eq.  515 ;  McMechen  v, 

other  hand,  if  it  were  shown  that  he  McMechen,  17  W.  Va.  684;   41   Am. 

usually,  or  even  frequently,  signed  busi-  Rep.  682.     In  such  case  the  signature  is 

ness  or  other  important  papers  in  the  the  act  of  the  testator  and  not  of  the 

same  way,  the  doubt  might   be  dissi-  person    guiding    his   hand.     Vines   v. 

pated.    As  in  all  cases  where  the  in-  Clingfost,    21    Ark.    309;  Vandruff  i'. 

tent  is  the  test,  there  can  be  no  hard  and  Rinehart,  29  Pa.  St.  232  ;  Trezevant  v, 

fist  legal  ru4e  as  to  form.    The  statute  Rains  (Tex.  1892),  19  S.  W.  Rep.  567. 

requires  that  the  signature  shall  be  at  8.  Wilson  v.  Beddard,  12  Sim.  28; 

the  end,  and  that  requirement  must  be  Nickerson  v.  Buck,  12  Cush.  (Mass.) 

met  without  regard  to  intention,  but  332 ;  VanHanswyck  v,  Wiese,  44  Barb. 

what  shall  constitute  a  signature  must  (N.  Y.)  494;   Jackson  v.  VanDusen,  5 
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signing,^  and,  except  in  Nevada^  is  unnecessary,^  although  prop- 
er, to  allay  doubt  where  powers  touching  real  estate  are  express- 
ly given.'  In  England^  and  in  many  of  the  states  of  the 
Union,  the  will  may  be  signed  by  some  other  person  by  the 
testator's  express  direction  and  in  his  presence.^  In  Penn- 
sylvania^  a  testator  must  sign  himself,  unless  prevented  by 
the  extremity  of  his  last  sickness.^  In  New  Jersey^  where 
the  statute  requires  that  ''the  signature  shall  be  made  by.  the 
testator  or  the  making  thereof  acknowledged  by  him  in  the  pres- 
ence of  two  witnesses,"  signature  by  another  is  held  insufficient.*" 

Johns.  (N.  Y.)   144;  4  Am.  Dec.  330;  motion  of  the  hand,  or  other  ambig- 

Vandrulf  v.  Rinehart,  29  Pa.   St.  232 ;  uous  token,   is    not   enough.     We  do 

Cozzen's   Will,  61   Pa.  St.  196;    Up-  not   mean   that   the   express  direction 

church    V,     Upchurch,     16    B.    Mon.  must  be  in  words.    A   person  unable 

(Ky.)  102.  to  speak   may  sometimes    convey  his 

Bequest  of  AaalstaAce. — It  is  not  nee*  wish   that  another  sign  his  name   as 

essary  to  prove  an  express  request  for  unequivocally  by  gestures  as  though  he 

such  assistance.    The  act  is  his  own  spoke  the  words,  but  the  meaning  o^ 

with  the  assistance  of  another,  and  not  such  gestures  must  be  as  clear  and  un- 

that  of  another  under  authority  from  ambiguous  as  the  words ;  and  the  act 

him.     Cozzen's  Will,  61  Pa.  St.  201.  of  signing  must  be  in  obedience  to  the 

1.  I  Jarm.  on  Wills  (5th  ed.)  78;  direction  thus  conveyed.  It  follows 
Schouler  on  Wills  (2d  ed.)  309;  Smith  from  what  we  have  said  that  mere 
V.Evans,  i  Wils. 313;  Wright  t*.  Wake-  assent  or  acquiescence,  implied  by,  or 
ford,  17  Ves.  434;  Pollock  xk  Glasseil,  to  be  inferred  from,  looks  or  gestures, 
2  Gratt.  (Va.)  452.  when  another  suggests   that  A   or   B 

2.  Stimson^s  Am.  Stat.  Law,  ^  2641.    sign  the  name,  is  not  such  an  express 
In  New  Hampshire^  wills  need  no    direction  as  the  statute  requires."     See 

longer  be  sealed.     Act  Sept.  30,  1887.  also  Greenough  v .  Greenough,  11  Pa. 

Stimson's  Am.  Stat.  Law,  ist  Sup.,  ^  St.  489;  51  Am.  Dec.  567. 

2641.  6.  Vernon  T^  Kirk,  30  Pa.  St.  223. 

8.  Schouler  on  Wills  (2d  ed.),  §  309.  In  Vosburg's  Will, 9  Pa.  Co.  Ct.  Rep. 

4.  See  sufra^  this  title.  Formal  Re-  243,  it  was  held  that  the  fact   that   a 

quisites  —  Signature — English  Rule;  testator  procured   his  signature  to  be 

American  Rule.    See  further  Butler  v,  made  to  his  will  by  another  person,, 

Benson,  i  Barb.  (N.  Y.)  527;  Matter  of  when  he  was  able  to  write  his  own  sig- 

CarrolPs  Succession,  28  La.  Ann.  388 ;  nature,  will  not  invalidate  the  will,  under 

Riley  v,  Riley,  36  Ala.  496;  Armstrong  Act  Pennsylvania  April  8,  1833  (Purd. 

r.  Armstrong,  29  Ala.  538 ;  In  re  Cor-  Dig.   (nth  ed.)    1710),  which  permits 

nelius'  Will,  14  Ark.  675 ;   Abraham  v,  such    signature   for  the    testator   '^by 

Wilkins,  17  Ark.  292;  Sutton  r.  Sutton,  some  person  in  his  presence,  and  by  his 

5  How.  (Del.)  459;  Rigg  T'.  Wilton,  13  express   direction;"   but   it    is    a   sus- 

111.  15;  McGee  v.  Porter,  14  Mo.  611 ;  picious    circumstance,     which,     when 

55  Am.  Dec.  129;  Northcutt  v.  North-  fraud  is  averred,  will  justify  the  order  of 

cutt,  20  Mo.  266;  Simpson  v.  Simpson,  an  issue  to  determine  whether  the  will 

27  Mo.  288 ;  St.  Louis  Hospital  Assoc,  was  properly  executed.     See  also  Barr 

V.  Williams,  19  Mo.  609;  Pool  v.  Buf-  v,  Graybill,  13  Pa.  St.  395. 

fum,  3  Oregon  438;  Jenkins'  Will,  43  6.  In  re  McElwaine,  iSN.J.Eq.  499. 

Wis.  610.     Cortlpare  Higgins  f.  Carl-  In    this   case   the   court   said :     "  In 

ton,  28  Md.  117;  92  Am.  Dec.  666.  general,  the  maxim  qui  facit per  alium ^ 

In  Waite    v.  Frisbie,  45  Minn.  361.  facit  per  se  governs,  and  makes  a  sign- 

Gilfillan,  C.  J.,  said  :  *'  The  direction  to  ing  by  an  agent  a  signing  by  the  prin- 

sign   must  precede  the  act  of  signing,  cipal.     But  this  act  says  the  signature 

Mere  knowledge  by  the  testator  that  shall  be  made  by  the  testator,  or  the 

another    has    signed,    or    is    signing,  making  thereof  acknowledged  by  him; 

without  previous  direction,  and  assent  it    does   not  speak   of  acknowledging 

to  or  acquiescence  in  it*  to  be  inferred  or  adopting  the  signature,  but  of  the 

from  looks,  or  a  nod  of  the  head,  or  making   thereof.     The  fifth  section  of 
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In  states  in  which  signature  by  another  is  allowed,  the  other  per- 
son may  be  one  of  the  subscribing  witnesses,^  and  it  is  immaterial 
that  he  signed  his  own  name  instead  of  the  name  of  the  testator.^ 

the  Statute  of  Frauds  (29  Car.  II.,  ch.  himself,  and  not  to  allow  his  name  to 

3),  which   was   in   force    in  this  state  be  signed  by  anyone,  without  the  safe- 

until  the  act  of  1 713-14,  required  that  guards  required  of  its  being  done  by 

wills  should  be  signed  by  the  testator,  some  person,  in  his  presence,  and  by 

''or  by  some  other  person  in  his  pres-  his  express  direction.  Otherwise,  a  will 

ence,  and   by   his    express    direction.'  written  and  signed  for  a  testator,  with- 

The  statute  of  this  state,  of   1713-14,  out  his  knowledge,  or  a  substituted  copy 

and  also  that  of  185 1,  in  declaring  the  of  one,  already  signed  with  a  good  im- 

manner  in  which  wills  should  be  exe-  itation  of  his  hand,  might  be  shown 

cuted,  have  omitted  these  words,  and  him,  and  if  he  acknowledged  the  signa- 

must  be  held  to  have  had  an  object  in  ture  before  two  witnesses,  and  declared 

the  omission.     Again,  the  Statute  of  i  it  to  be  his  will,  it  would  be  executed 

Vict.  26,  ch.  9,  from  which  Our  statute  according  to  the  statute.    The  signing 

of  1851   is  mainly  taken,  contains  the  required  by  this  statute  must  be  held  to 

saroeprovisionsas  the  Statute  of  Frauds,  be  some  signature,  making  some  mark 

'or  by  some  other  person,  in  his  pres-  or  signum    upon    the   paper  so  as  to 

ence,  and  by  his  direction.'    The  Eng-  identify  and  give  efficacy  to  it  by  some 

Ush  Statute  of  Frauds,  in  which  this  Ian-  act,  and  not  by  words  merely." 

guage  was  first  used,  in  other  parts  of  This  seems  to  be  the  meaning  given 

it,  carefully  provides  for  the  signing  by  to  the  word  sign  in  the  English  Statute 

an  agent    'lawfully  authorized;'  and  of  Frauds,  and  other  like  statutes,  in 

in  one  section,  by  an  agent  'lawfully  the  cases    where    the  question    arose 

authorized  by  writing.'    That  language  whether  making  a  mark  with  the  hand 

has  been  adopted  in  this  state,  in  all  guided  by  another,  was  held  a  sufficient 

the  re-enactments  of  those  provisions  of  signing.     Wilson  7;.  Beddard,  12  Sim. 

the  Statute  of  Frauds;  while  in  every  28;  Stevens  v.  Vancleve,  4  Wash.  (U. 

statute  relating  to  wills,  the  provision  S.)  269;   Meehan  v,  Rourke,  2  Bradf. 

that  will  may   be  signed  by  some  one  (N.  Y.)  393. 

for  the  testator,  was  omitted.  In  the  "In  Stevens  r.  Vancleve, 4  Wash.  (U. 
construction  of  the  New  Tork  statutes,  S.)  269,  Justice  Washington  holds  that 
which  in  like  manner  omitted  this  pro-  the  will  which  was  executed  by  writing 
vision,  their  courts  held  that  the  omis-  his  name,  his  hand  being  guided  by 
sion  in  the  principal  section  would  have  another  at  his  express  request,  was  exe- 
made  the  inference  legitimate  and  un-  cuted  in  strict  conformity  with  the  Eng- 
avoidable,  that  they  intended  to  alter  glish  Statute  of  Frauds,  which  he  as- 
the  law,  and  disallow  such  subscription  sumed,  perhaps  wrongly,  was  in  force 
or  signature  in  the  presence  and  by  the  in  this  state.  There  would  have  been 
direction  of  the  testator,  had  not  an-  no  occasion  to  resort  to  this  reasoning 
other  section  of  the  same  act  provided  or  assumption,  if  the  signing  required 
for  the  manner  in  which  another  person  by  the  statute  of  this  state,  or  the  Eng- 
might  sign  the  testator's  name  to  the  lish  Statute  of  Frauds,  could  as  well  be 
will,  by  his  direction.  Robins  v.  Cor-  done  by  another  for  him,  as  by  the  tes- 
yell,  27  Barb.  (N.  Y.)  559;  Chaffee  tator  himself.  If  signing  by  the  tes- 
V.  Baptist  Missionary  Convention,  10  tator  included  signing  by  another,  the 
Paige  (N.  Y.)  91;  40  Am.  Dec.  225.  addition  in  the  English  statute  is  super- 
The  words  of  the  Act  of  185 1,  and  also  fluous ;  and  if  intended  only  to  regulate 
of  the  Act  of  1850,  are  stronger  than  the  signing  by  another,  it  would  have 
those  of  the  statutes  29  Car.  II.,  or  i  been  added  in  another  form."  Com- 
Vict,  in  England;  they  are  *the  signa-  pare  Smith  v.  Harris,  x  Rob.  262. 
ture  shall  be  made  by  the  testator,  or  1.  In  re  Bayley,  i  Curt.  914 ;  Smith 
the  making  thereof  acknowledged  by  v.  Harris,  i  Rob.  262 ;  Herbert  v,  Ber- 
the  testator.'  While  thus  providing  rier,8i  Ind.  i ;  Riley  v.  Riley,  36  Ala. 
more  carefully  for  the  execution  of  a  496;  Robins  v.  Coryell,  27  6arb.  (N. 
will,  it  must  be  supposed  that  they  in-  Y.)  556.  See  Pool  v,  Buflum,  3  Ore- 
tended,  by  omitting  the  words  in  the  gon  438. 

English  acts,  to  require,  in  all  cases,  2.  So  held  at  least  under  i  Vict.,  ch. 

some  actual  signature  by  the  testator  26,  in  a  case  where  the  other  person 
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A  subscription  "  A  B  for  C  D  at  his  request "  has  been  held  suf- 
ficient.*    The  signature  of  another,  to  be  valid,  must  be  intended 

as  final,  and  hence  it  has  been  held  that  if  the  name  of  the 
testator  be  subscribed  by  another  at  his  request  and  in  his  pres- 
ence, but  with  the  intention  of  afterwards  executing  it  himself  by 
mark,  the  execution  will  not  be  valid  if  he  fails  to  affix  his  niark.^ 

signed  his  own  name  after  the  words  alent,  of  setting  up  as  a  testamentary 

'*  Signed  on  behalf  of  the  testator,  in  disposition  an  imperfect,  unfinished  pa- 

his  presence  and  by  his  direction,  by  per.    This  was  accomplished    bj  re- 

me."     /»  re  Clark,  3  Curt.  329.    And  a  quiring  the  signature,  whatever  it  might 

like  ruling  would  probably  be  sustained  be,  whether  by  the  testator,  or  by  an- 

under  corresponding    statutes  in  the  other  at  his  request,  to  be  at  the  end  of 

United  States.     Vernon   v.   Kirk,  30  the  writing,  thus  evidencing  that  the 

Pa.  St.  218;   Abraham  t;.  Wilkins,    17  testamentary  purpose    was    complete. 

Ark.  292.  It  was  not,  as  was  supposed  in  the  ear- 

1.  Vernon  v.  Kirk,  30  Pa.   St.  218;  lier  cases,  to  furnish,  in  the  hand  writ- 
Abraham  V,  Wilkins,  17  Ark.  292.  ing  evidence  of  identity,  and  protection 

In  Vernon  ?;.  Kirk.  30  Pa.  St.  222,  the  against  fraud  ;  for  the  name  might  be 
court,  by  Strong,  J.,  said  :  '*  It  was  only  signed  by  the  testator  or  by  another 
by  judicial  construction  that  our  Stat-  at  his  request,  in  which  last  case  no  such 
ute  of  Wills,  passed  April  8,  1833,  proof  is  deducible  from  the  hand  writ- 
was  made  to  require  at  the  end  of  ing.  The  authentication  of  the  tnstru- 
the  will,  the  testator's  signature  by  his  ment  was  left  to  witnesses.  The  Act  of 
name.  Our  act  was  taken  from  the  January  27th,  1848,  P.  L.  16,  was  de- 
British  statute,  29  Charles  II.,  §  2,  signed  only  to  correct  the  mistaken 
under  which  it  had  repeatedly  been  construction  of  the  Act  of  1833 «  ^"^^ 
decided  that  a  signature  by  a  mark  was  now,  while  the  place  of  the  signature  is 
sufficient.  When,  therefore,  the  legis-  rigidly  defined,  its  mode  is  left  unfet- 
lature  adopted  words  having  a  recog-  tered.  If,  therefore,  the  testatrix  re- 
nized  judicial  signification,  it  might  quested  Ezekiel  Norman  to  sign  the 
fairly  have  been  presumed  that  they  paper  as  her  will,  and  he  complied  with 
intended  by  the  words  that  sense  in  her  request,  in  the  manner  already  de- 
which  they  were  understood  at  the  scribed,  the  requirements  of  the  Act  of 
time  of  adoption.  It  is  probable  that  Assembly  were  fulfilled,  and,  in  form, 
they  looked  less  to  the  mode  of  thesig-  the  will  was  sufficiently  executed." 
nature,  than  to  its  place,  which  they  2.  Main  v.  Ryder,  84  Pa.  St.  217.  In 
required  to  be  at  the  end  of  the  will,  this  case  the  court,  by  Mercur,  J.,  said: 
This  appears  still  more  probable,  when  "It  appears  to  have  been  executed  by 
it  is  observed  that  if  the  design  was  to  the  testator  making  his  mark  or  cross 
require  a  signature  by  the  name  of  the  at  the  end  thereof.  It  has  two  sub- 
testator,  then  the  power  of  making  a  scribing  witnesses,  and  is  wholly  reg- 
will  was  denied  to  all  who  could  not  ular  on  its  face.  It  is  contended  that 
write ;  for  if  a  mark  was  not  a  signature,  the  Act  of  1848  applies  only  to  cases 
within  the  meaning  of  the  statute,  then  where  the  testator  is  unable  to  write 
those  unable  to  write  could  not  sign,  his  name  by  reason  of  want  of  edu- 
and  signing  by  another  was  permitted  cation,  and  does  not  excuse  the  ab- 
only  when  inability  to  sign  was  caused  sence  of  the  signature  of  one  who  is 
by  the  extremity  of  the  last  sickness,  able  to  write.  We  discover  nothing 
This  seems  to  have  been  overlooked  in  the  act  sustaining  that  view.  It 
when  Barr  v.  Gray  bill,  13  Pa.  St.  395;  makes  no  mention  of  insufficient  edu- 
Asay  V,  Hoover,  5  Pa.  St.  21 ;  14  Am.  cation  or  of  physical  inability.  It  de- 
Dec.  713,  and  other  kindred  cases  were  clares  that  form  of  execution  as  suf- 
decided.  As  already  said,  the  purpose  ficient  in  all  cases.  The  manifest  ob- 
of  the  legislature  seems  rather  to  have  ject  of  the  act  is  to  permit  a  will  to  be 
been  to  designate  the  place  where  the  signed  as  any  other  written  instru- 
signature  should  be,  to  wit,  at  the  end  ment  may  be  signed.  Hence,  in  Van- 
of  the  will,  than  to  prescribe  the  man-  druff  v.  Kinehart,  29  Pa.  St.  332,  it  was 
ner  in  which  it  should  be  made.  It  held  that  ifone  is  unable,  from  palsy  or 
was  to  remedy  the  mischief,  then  prev-  other  cause,  to  make  his  signature  or 
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Where  the  person  requested  to  sign  for  the  testator  did  so  by 
writing  at  the  foot  **  This  will  was  read  and  approved  by  C.  F.  B., 
by  E.  C-,  in  presence  of,  etc.,"  followed  by  the  signatures  of  the 
witnesses,  the  will  was  held  good.*  Where  the  statute  requires 
the  will  to  be  signed  by  the  other  person  in  the  testator's  presence, 
a  signature  or  mark  affixed  while  he  was  unconscious,  is  incapable 
of  subsequent  ratification  without  re-execution.^  Where  mutual 
wills  are  executed  by  several  testators,  it  is  essential  that  each 
sign  his  own ;  and  where  two  sisters  made  mutual  wills  and  each 
by  mistake  signed  the  will  of  the  other,  both  were  held  invalid.* 

mark  to  his  will,  another  person  may  It  assumes  that  although  the  testator 
steady  his  hand  and  aid  him  in  so  doing,  directed  his  name  to  be  written  with 
If  to  done  by  the  assistance  of  another  the  view  of  adding  his  mark,  and  thus 
it  is  the  testator's  own  act.  So  in  Coz-  making  his  signature,  yet  the  will  is 
zen's  Will,  6i  Pa.  St.  196,  the  testator  completely  executed  before  the  mark  is 
was  paralyzed,  and  said  he  was  unable  made.  This  cannot  be  so.  It  gives  to 
to  write,  but  would  put  his  mark  to  the  an  unexecuted  intention  the  same  effect 
will.  He  was  raised  in  bed;  a  pen  was  as  if  fully  executed.  It  gives  to  the 
put  into  his  hand,  which  was  held  by  statute  a  construction  not  sanctioned 
another  while  he  made  his  mark.  This  by  its  letter  or  its  spirit.  It  is  undoubt- 
was  held  to  be  a  valid  execution  of  the  edly  true  the  statute  does  provide,  if  the 
will.  In  the  case  we  are  now  consider-  testator's  name  is  subscribed  by  his 
ing,  it  appears  by  the  evidence  of  direction  and  authority,  it  is  a  valid 
Thorpe,  who  drew  the  will,  that  he  execution  of  the  will.  That,  however, 
handed  it  to  the  testator,  who  was  lying  is  when  the  testator  has  directed  his 
in  bed,  to  sign.  The  latter  said,  *  You  name  to  be  written  as  his  complete  sig- 
sign  it.'  Case  or  Stanton  said,  'Yes,  he  nature.  If  so  directed  and  intended,  it 
can  make  his  mark  just  as  well.'  Case  becomes  sufficient  in  itself.  In  such 
and  Stanton  each  testified  substantially  case  the  testator  would  not  have  in- 
corroborating  Thorpe,  and  added  that  tended  to  make  any  signature  with  his 
Miner  made  the  further  remark  that  he  own  hand,  and  none  would  be  required, 
had  written  his  name,  but  did  not  know  The  learned  judge  holds  the  will  may 
as  he  could  do  it  then,  or  did  not  know  •  be  sufficientlv  executed,  although  the 
but  he  could  do  it  again.  Thereupon  testator  failed!  to  make  his  mark  'in  the 
Thorpe  wrote  Miner's  name,  not  in  a  manner  required  by  the  statute,'  and 
manner  indicating  that  it  was  to  stand  when  neither  the  testator  nor  the  scriv- 
as  Miner's  fully  executed  signature,  ener  had  done  any  act  which  either  in- 
but  preparatory  to  his  making  his  mark,  tended  as  a  full  execution  of.  the  will, 

his  and  when  the  will  would  show  on  its 

Thorpe  wrote  it  *  Daniel    Miner.'  face  that  it  was  not  fully  executed." 

m%x)L.  Compare  Rosser  r.  Franklin,  6  Gratt. 

"  In  that  portion  of  the  charge  covered  ( Va. )  1 ;  52  Am.  Dec.  97. 

by  the  eighth  assignment  the  court  said :  Missouri. — As  to  the  formalities  pre- 

*Wc  therefore  charge  yoU  that  if  Thorpe  scribed  by  the  code,  where  one  signs  the 

wrote  Daniel  Miner's  name  to  the  will  testator's  name  at  his  request,  see  St. 

in  Miner's  presence  and  by  his  express  Louis  Hospital  Assoc,  v.  Williams,  19 

directions,  and  Miner  made  the  attempt  Mo.  609;  St.  Louis  Hospital  Assoc,  v. 

to  make  his  mark,  but  failed  to  com-  Wegman,    21    Mo.    17 ;    Northcutt  v, 

plete  the  mark,  or  to  make  it  in  the  Northcutt,  20  Mo.  266 ;  McGee  v.  Por- 

manner  required   by  the  statute,  still  ter,   14  Mo.  611;    55   Am.   Dec.   129; 

the  will  is  sufficiently  executed  if  these  Simpson  v,  Simpson,  27  Mo.  288. 

f«cts  are  proved  by  two  witnesses,  who  1.  Jenkyns  v.  Gaisford,  32  L.  J.  P. 

^re   present    at  the    time,  although  122. 

Miner,  when  he  directed  his  name  to  be  S.  Dunlop  v,  Dunlop,  10  Watts  (Pa.) 

signed,  intended  to  make  his  mark  also,  153. 

aod  Thorpe,  when  he  wrote  the  name,  8.  Anonymous,   14  Jur.  402;   Goods 

intended  that  Miner  should  make  his  of  Hunt,  L.  R.,  3   F.  &  M.  2^0.     See 

mark.'  also     In    re    Altcr's   Will,    7    Phila. 

"This,  we  think,  was  clearly  error.  (Pa.)  529. 
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The  signature  may  be  on  a  piece  of  paper  stuck  or  tied  on  at  the 
end  of  the  will  and  containing  nothing  but  the  signature  and  at- 
testation '}  but  in  such  case  the  fact  that  the  piece  of  paper  was 
so  attached  before  execution  must  be  proved.^  A  signature, 
whether  by  name  or  mark,  satisfies  the  statute,  notwithstanding 
the  fact  that  the  testator's  name  does  not  appear  in  the  body  of 
the  instrument.'  Where  the  testator  is  blind  or  illiterate,  it  must 
be  shown  that  he  was  acquainted  with  the  contents  of  the  will  be- 
fore he  signed  it,  for  in  such  case,  the  presumption  that  one  who 
executes  an  instrument  knows  and  approves  its  contents,  does 
not  arise.* 

2.  Publication. — Publication  is  the  formal  declaration  or  acknowl- 
edgment by  the  testator,  in  the  presence  of  the  subscribing  wit- 
nesses, at  the  time  of  subscription,  that  the  instrument  they  are 
called  upon  to  attest  is  his  last  will  and  testament,  and  is  only 
necessary  when  expressly  required  by  statute,*  as  is  the  case  in 

1.  Groodsof  Hor8ford,L.R.,3P.&M.  Dean,  27  Vt.  746;  Watson  r.  Pipes,  33 
Qii ;  Cooke  v,  Lambert,  32  L.  J.  P.  93.     Miss.  451;  Verdier  t/.  Verdier,  o  Rich. 

2.  Goods  of  West,  32  L.  J.  P.  182.  (S.  Car.)  135;  Huflf  v.  Huff,  41  Ga.696. 
8.  In  re  Brycc,  2  Curt.  325.  See  Beane   v,   Yerby,  12  Gratt.  (Va.) 

4.  Wms.  on  Exrs.  19; /»  r«  Axford,  I  239;  Cilley  v.  Cilley,  34  Me.  i6«; 
S.  &  T.  540;  Barton  t;.  Robins,  3  Ph.  Canada's  Appeal,  47  Conn.  450; 
4C5,note(b.);Martint/.Mitchell,  38Ga.  Meurer*8  Will,  44  Wis.  392;  38  Am. 
382;  Wampler  t/.  Wampler,9  Md.  540;  Rep.  591.  See  also  In  re  Porter,  9 
Worthington  v.  Klemm,  144  Mass.  167;  Mackej  (D.  C.)  493. 

Day  V,  Day,  3  N.J.  Eq.  549.   See  also  Indiana, —  Under    the     statute     of 

Matter  of  Bull,  11 1  N.  Y.  624.  Indiana^  which  provides  **that  no  will. 

In  Wampler  v.  Warn  pier,  9  Md.  540,  except  a  nuncupative  will,  shall  effect 

it  was  held  that  the  will  of  a  blind  man,  anj   estate,   unless  it    be   in  writing, 

duly  executed  and  attested,  and  proved  signed    by    the  testator,  or  by   some 

to  have  been  dictated  by,  and  read  to,  one   in   his    presence,   with    his    con- 

the    testator,    is    entitled   to    probate,  sent,  and  attested  and   subscribed  in 

though  not  read  to  him  by,  or  in  the  his  presence  by    two  or  more    com- 

presence  of,  the  attesting  witnesses.  petent    witnesses,'*    it    is    not    neces- 

In  New  Torky  it  has  been  held  that  sary  to  a  due  execution  of  a  will  that 

readine  the  will  to  the  testator  before  the  testator  should  in  any  manner  in- 

-execution,  in  the  presence  of  subscrib-  dicate  to  the  witnesses  who  are  called 

ing  witnesses,  fulfills  the  requirements  upon  to  attest  the  same,  that  the  in- 

of  the  local  statute.    Moore  v.  Moore,  strument  or  document  thus  to  be  exe- 

2  Bradf.  (N.  Y.)  261.  cuted  and  attested  is  the  will  of  the 

In  Georgia  and  Alabama^  the  will  party  executing  the  same.     Brown  v. 

need  not  be  read  in  the  presence  of  the  McAlister,  34    Ind.    375.      See     also 

witnesses.     Martin  v.  Mitchell,  28  Ga.  Turner  v.  Cook,  36  Ind.  129. 

382;  Wampler  v,  Wampler,  9  Md.  540.  Publication  UnneoMMur,  Apart  firom 

If  the  contents  are  correctly  made  Statutory    Enactments. — The    writing, 

known  to  the  testator,  it  is  not  neces-  signing,  and  attesting  of  a  will  are,  of 

sary  to  show  that  there  was  any  formal  themselves,  a  sufficient  publication  of 

reading.    Edwards  v,  Fincham,  3  Curt,  the  same,  when  a  formal  declaration  is 

63;  4  Moo.  P.  C.  198;  Hess'  Appeal,  not  required  by  statute.  Bond  v.   Sea- 

4j  Pa.  St.  73 ;  Boyd  v.  Cook,  3  L^igh  well,  3  Burr.   1775  *»   Moodie   v.  Reid, 

(Va.)  32.   See  also  King  v.  Kinsey,  74  7  Taunt.  355;    In  re  Hulse's  Will,   52 

N.  Car.  261 ;  Matter  of  Crumb's  Will,  Iowa  662 ;  Ray  v.Walton,2  A.K.  Marsh. 

«  Dem.  (N.  Y.)  478.  (Ky.)  71;  Small  v.  Small,  4  Me.  220; 

5.  I  Jarm.  on  Wills  (5th  ed.)  80,  note  16  Am.  Dec.  253 ;  Cilley  v,  Ciller, 
by  Bigelow,  cf/f ff^  Osborn  v.  Cook,  it  34  Me.  162;  Osborn  r.  Cook,  11  Cusb. 
Cush.  (Mass.)  532;  59  Am.  Dec.  155;  (Mass.)  ^xi\  59  Am.  Dec. IC3;  Black  v. 
Adams  v.  Field,  2t    Vt.  256;  Dean  v.  Ellis,  3    Hill  (S.    Car.)  68;   Dean  v. 
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some  states.'  Publication  differs  from  acknowledgment  in 
that  it  is  not  merely  a  substitute  for  signing  in  the  presence  of 
attesting  witnesses,  but  accompanies  the  final  execution  of  the 
will  under  all  circumstances.*  To  satisfy  the  statutory  require- 
ment, the  testator  must  in  some  way  communicate^by  words,  signs, 
or  conduct,  to  the  attesting  witnesses,  at  the  time  they  are  called 
upon  to  subscribe  as  witnesses,  that  the  instrument  they  are 
called  upon  to  attest  is  his  last  will  and  testament  and  so  recog- 
nized by   him.'     A  well-drawn  attestation  clause  should   begin 


Dean,  27    Vt.  746;  Allen  v.  Griffin,  69  Louisiana  Civil  Code  (1889),  art.  1581. 

Wis.  539.  Under  this   article   it   has   been   held 

1.  See  local  statutes.  unnecessary  for  the  testator  to  deliver 
In  matter  of  Dale's  Will  (Supreme  the  will  to  the  witnesses  with  his  own 

Court),  9  N.  Y.  Supp.  396 ',56  Hun  (N.  hand,  and  no  particular  words  or  set 

Y.)  169,  it  was  held  that  under  3  New  form  of    speech   is  necessary  to  con- 

York  Rev.  Stat.  (6th  ed.)i  p.  63,  ^  38,  stitute   a   declaration  that   the  instru- 

providing  that  the  testator,  at  the  time  ment  is  the  testator's  will.     It  is  suf- 

of  subscribing  his  will,  or  of  acknowl-  ticient  if  the  will,  having  been  written 

edging  the  same,  "  shall  declare  the  in-  by  another  at  the  request  of  the  testa- 

stniment  so  subscribed   to  be  his  last  tor  and    out    of  the   presence  of  the 

will  and  testament,'"  a  will  is  not  en-  witnesses,  shall  have  been  read  aloud 

titled  to  probate,  though  in  the  testator's  by  one  of  the  witnesses  in  the   pres- 

handwriting,   where   the   testimony  of  ence   and   hearing  of  the  testator  and 

the  subscribing   witnesses  shows   that  of  the  other  witnesses,  and  is  then  held 

the  testator   purposely   withheld   from  towards  the  testator  by  the  writer  of 

them  the  fact  that  the  document  which  it  who   asks,  "  Is  this  paper  that   has 

thev  were  attesting  was  his  will.  just  been  read  your  will? '  and  the  tes- 

\Vhere  the  witnesses  were  called  by  tator  answers,  *'  It  is,"  and  it  is  then 

the  decedent  to  sign  the  paper  lying  signed  by  the  testator  and  is  attested 

before  him,  as  witnesses,  and  not  in-  by  the  witnesses  in  his  and  their  pres- 

formed  of  the  nature  of  it,  the  want  of  a  ence.  The  object  of  the  law  is  to  guard 

declarationby  the  testator  to  a  subscrib-  against  a.  false   instrument  being  ex- 

Ing  witness,  required  by  statute,  is  not  hibited   instead   of   the   true  will,  and 

supplied  by  the  fact  that  the  witnesses  that  object  is  accomplished  by  the  for- 

surmised  that  it  was  a  codicil  to  his  will,  malities  above  recited.    Bourke  v,  Wil- 

Matter  of    Harris'  Will,  1   Tuck.  (N.  son,  38  La.  Ann.  320. 
Y.)  293.  8.  Rogers  v.  Diamond,  13  Ark.  474; 

2.  Schouler  on  Wills  (2d  ed.),  ^  326.  Upchurch  v.  Upchurch,  16  B.  Mon. 
See  Matter  of  Simmon's  Will  (Su-  (Ky.)  102;  In  re  Maxwell,  8  N.J.  Eq. 
preme  Ct), 9  N.  Y.  Supp.  352;  Fusilier's  251;  Mundy  r.  Mundy,  15  N.  J,  Eq. 
Estate,  Myr.  Prob.  (Cal.)  40;  Den  v.  290;  Turnure  v.  Turnure,  35  N.J.  Eq. 
Mitton,  12N.  }.  L.  70;  Ludlow  v.  Lud-  4^9;  Ludlow  v.  Ludlow,  35  N.  J.  Ekj. 
low,  36  N  J.  Eq.  597 ;  Heyer  v.  Burger,  480;  Baskin  v,  Baskin,  36  N.  Y.  416; 
I  Hoffm.  Ch.  (N.  Y.)  i.  Ludlow  v.  Ludlow,  36  N.  J.  Eq.  597; 

A  nuncupative  testament,  under  pri-  Hildreth  ?;.  Marshall,  51  N.J.  Eq.  241 ; 

vate  signature,  must  be  written  by  the  Den  v,  Mitton,  12  N.  J.  L.  70;  Elkin- 

testator  himself  or  by  any  other  person  ton  %\  Brick,  44  N.  J.  Eq.  154;  Rob- 

from  his  dictation;  or  even  by  one  of  the  bins  v.  Robbins,  50  N.  J.  Eq.  742;  Dar- 

witnesses,  in  the  presence  of  five  wit-  nell  v.  Buzby,  50  N.J.  Eq.725;  Seymour 

ncsses  residing  in  the  place  where  the  v.  Van  Wyck,  6  N.  Y.  120;  Lewis  v. 

will  is  received,  or  of  seven  witnesses  Lewis,  11   N.  Y.  220;  Coffin  v.  Coffin, 

residing  out  of  that  place.    Or  it  will  23  N.  Y.  9;  80  Am.  Dec.  235 ;  Gilbert 

suffice  if,  in  the   presence  of  the  same  v.  Knox,  52   N.  Y.  125;  Thompson  v. 

number  of  witnesses,  the  testator  pre-  Stevens,  62  N.  Y.  634;  Matter  of  Beck- 

sentsthe  paper,  on  which  he  has  written  ett,  103  N.  Y.  167;  Matter  of  Hunt,  no 

his  testament, or  caused  it  to  be  written  N.  Y.  378 ;  Doe  r.  Roe,  2  Barb.  (N.  Y.) 

outof  their  presence,  declaring  to  them  200;  Seguine  v»  Seguine,  2   Barb.  (N. 

that  the  paper  contains  his  last  will.  Y.)   385;    Whitbeck   v,   Patterson,    10 
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Barb.  (N.  Y.)6o8;  Torrey  V.  Bowen,  15  of  the  paper.  The  fact  must  in  Bome 
Barb.  (N.  Y.)  304  ;  Burritt  v,  Silliman,  manner,  although  no  particular  form 
16  Barb.  (N.  Y.)  198;  Baskin  v.  Baskin,  of  words  is  required,  be  declared  hy  the 
48  Barb.  (N.  Y.)  200;  Abbey  v.  Chris-  testator  in  their  presence,  that  thej 
ty,  49  Barb.  (N.  Y.)  276;  Auburn  Theo-  may  not  only  know  the  fact,  but  that 
logical  Seminary  v.  Calhoun,  62  Barb,  they  may  know  it  from  him,  and  that 
(N.  Y.)  381;  Ex  /.  Beers,  2  Bradf.  (N.  he  understands  it,  and,  at  the  time  of  its 
Y.)  163;  Wilson  V.  Hetterichy  2  Bradf.  execution,  which  includes  publication, 
(N.  Y.)  427;  Carle  v.  Underbill,  3  designs  to  give  effect  to  it  as  his  will, 
Bradf.  (N.  Y.)  lox ;  Rieben  v.  Hicks,  and  to  this,  among  other  things,  they 
3  Bradf.  (N.  Y.)  353;  Tunison  v,  Tuni-  are  required  by  statute  to  attest.  Every 
son,  4  Bradf.  (N.  Y.)  138;  Gombault  fact  is  important  in  view  of  the  posi- 
V.  Public  Administrator,  4  Bradf.  (N.  tion  of  the  attesting  witnesses.  They 
Y.)  226;  Brown  v.  De  Selding,4Sandf.  should  be  satisfied  that  the  instrument 
(N.  Y.)  10;  Porteus  v.  Holm,  4  Dem.  is  in  truth  the  last  will  and  testament 
(N.  Y.)  14;  Heyer  t^.  Burger,  i  Hoffm.  of  the  party,  and  is  executed  and  pub- 
Ch.  (N.  Y.)  I ;  Hollenbeck  v.  Van  lished  as  such,  and  that  he  is  of  sound 
Valkenburgh,  5  How.  Pr.  (N.  Y.  Su-  and  disposing  mind  and  memory,  and 
preme  Ct.)  281 ;  Darling  v.  Arthur,  22  in  all  respects  competent  to  perform 
Hun  (N.Y.)  84;  Thompson  v.Leastedt,  the  act.  The  law  simply  prescribes 
3  Hun  (N.  Y.)  395  ;  Remsen  7;.  Brinck-  those  forms  which  it  was  supposed 
erhoof,  8  Paige  (N.  Y.)  488;  Hunn  v.  were  best  calculated  to  enable  the  wit- 
Case,  i  Redf.(N.  Y.)307;  Van  Hooser  nesses  to  fulfill  their  office  and  attest 
V.  Van  Hooser,  i  Redf.  (N.  Y.)  365;  the  due  execution  of  the  will.  The 
Van  Hoffman  v.  Ward,  4  Redf.  (N.  Y.)  declaration  that  the  instrument  was 
244 ;  Remsen  t;.  Brinckerhoff,  26  Wend,  his  free  will  and  deed,  was  equivocal, 
(N.  Y.)  325;  37  Am.  Dec.  251 ;  Bagley  and  would  be  satisfied  by  a  deed  exe- 
V.  Blackman,2  Lans.  (N.  Y.)  aj  ;  Beld-  cuted  voluntarily.  It  did  not  necessa- 
ing  V.  Leichardt,  2  Thomp.  s  C.  (N.  rily  inform  the  witnesses  that  it  was  a 
Y.)52;  Eelbeck  V.  Granberry,  2  Hayw.  will  by  excluding  every  other  instru- 
(N.  Car.)  232  ;  2  Am.  Dec.  624 ;  Hogan  ment  from  the  mind.  From  the  expres- 
V.  Grosvenor,  10  Met.  (Mass.)  54;  43  sion  they  could  not  know  that  the  tes- 
Am.  Dec.  414;  Loy  t\  Kennedy,  i  W.  tator  did  not  suppose  the  instrument 
&  S.  (Pa.)  399.  was  a  deed.  It  is  a  very  common  form 
In  Lewis-v.  Lewis,  xi  N.  Y.  220,  the  of  acknowledgment  of  the  execution  of 
words  "  I  declare  the  within  to  be  my  a  deed  to  acknowledge  it  as  the  '  free 
will  and  deed*'  were  held  insufficient,  the  act  and  deed  *  of  the  party,  and  the  ex- 
court,  by  Allen,  J.,  saying :  **  To  satisfy  pression  of  the  decedent  varied  but 
the  statute  the  testator  must  in  some  little  from  this  form." 
manner  communicate  to  the  attesting  But  it  is  not  essential  to  the  due  pub- 
witnesses,  at  the  time  they  are  called  to  lication  of  a  will  that  the  testator  shall 
sign  as  witnesses,  the  information  that  declare  in  express  terms  in  the  presence 
the  instrument  then  present  is  of  a  tes-  of  the  subscribing  witnesses  that  the 
tamentary  character,  and  that  he  then  instrument  is  his  last  will;  it  is  sufficient 
recognizes  it  as  his  will  and  intends  to  if  he  in  some  way  makes  known  to 
give  it  effect  as  such.  It  must  be  de-  them,  by  acts  or  conduct,  if  not  by 
clared  to  be  his  last  will  and  testament  words,  that  it  is  intended  and  under- 
by  some  assertion  or  some  clear  assent  stood  by  him  to  be  his  will.  Where, 
in  words  or  signs,  and  the  declaration  therefore,  a  testator  whose  vocal  organs 
must  be  unequivocal.  ( Brinckerhoof  were  paralyzed,  subscribed  the  will  in 
V,  Remsen,  8  Paige  (N.  Y.)  488;  the  presence  of  the  witnesses,  and  by 
Rutherford  v.  Rutherford,  i  Den.  (N.  his  conduct  made  known  to  them  its 
Y*)  33  1  43  <^i^*  I^cc.  644.)  The  policy  nature,  and  requested  their  attestation, 
and  object  of  the  statute  require  this,  it  was  held  that  there  was  a  substantial 
and  nothing;  short  of  this  will  prevent  compliance  with  the  statute  sufficient 
the  mischief  and  fraud  which  were  de-  to  entitle  the  will  to  probate.  In  Lane 
signed  to  be  reached  b}'  it.  It  will  not  v.  Lane,  95  N.  Y.  494,  the  court,  by 
suffice  that  the  witnesses  have  else-  Danforth,  J.,  said :  "  It  is  well  settled 
where  and  from  other  sources  learned  that  the  necessary  publication  may  be 
that  the  document  which  they  are  discovered  by  circumstances  as  well  as 
called  to  attest  is  a  will, or  that  they  sus-  words  (Lewis  t>.  Lewis,  x  i  N.  Y.  220), 
pect  or  infer  from  the  circumstances  and  inferred  from  the  conduct  and  acts 
and  occasion  that  such  is  the  character  of  the  testator  and  that  of  the  attesting 
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witnesses   in  his  presence,  as  well  as  Wakelee.    Thej  were  present  and  to- 
established  by  their  direct  and  positive  gether  during  both  events  of  executing 
evidence.     Even   a  person   both    deaf  and  attesting  the  will,  and  the  conduct 
and  dumb  may  by  writing    or  signs  of    the    testator    upon    that    occasion 
make  his  will  and  declare  it.   The  testa-  amounted  to  a  declaration  that  the  in- 
ter in  this  case  was  in  full  possession  of  strument  was  his  will   and  testament, 
all  his  senses.     He  could  both  see  and  Such  also  is  the  meaning  of  the  attesta- 
hear,  and  was  not  dumb.     Partial  pa-  tion    clause,    and   this,  upon  such    a 
ralysis  of    the  vocal  organs  prevented  question,  may  be  referred  to  Brown  v. 
him  from  uttering  words,  but  he  made  Clark,  77  N.  Y.  369;  Chaffee  v.  Bap- 
sounds    intelligible  to   those  familiar  tist  Missionary  Convention,   10  Paige 
with  him,  and  signs  which,  to  some  ex-  (N.  Y.)  85 ;  40  Am.  Dec.  225.  It  is  not 
tent,  all  could  interpret.    There  was  no  in  the  usual   form,  but  recites  that  *as 
difficulty  with  his  understanding.    The  witnesses    to  this  last  vrill  and   testa- 
uncontradicted  evidence  shows  that  he  ment  of  Frederick   F.  Lane,  we  have 
set  about  making  his  will  in  a  serious  signed  our  names     ...    by  his  re- 
and  determined  manner.   He  went  with  quest,   in    his    presence,   and    in    the 
his  wife  and  son  from  his  own  to  the  presence  of  each  other.'      The  request 
house  of  the  scrivener,   Nichols,  and  covers  the  act  of  the  parties,  and  em- 
there,  Nichols  says,  *  his  wife,  speaking  bodies  a  description  of  the  instrument 
in  his  presence,  informed  me  that  Mr.  when      declaring     the     character    in 
L4ine  wanted  me  to  write  his  will,  and  which   the  witnesses   attest    it.     It   is 
I  did  so  in  his  presence.*     As  the  scriv-  as  if  the   testator  had  said,  I  request 
ener  wrote  each   section,  he   read    it  you  to  sign  as  witnesses  to  my  will, 
aloud  to  the  testator,  who  nodded  ap-  Two  facts  are  involved,  a  statement  of 
proval     each     time.      While    writing,  the  paper,   and  a  desire  on  his  part, 
something  was  said  about  a  witness  for  Such  declaration  may  also  be  inferred 
the  will,  and,  says  Nichols,  *I  suggested  from  his  conduct.     He  knew  the  paper 
Wakelee,  and  L.ane  assenting,  he  was  was    his    will ;    he    had    directed    its 
sent  for  and  came.*     .     .    .    *I  intro-  preparation ;   it    was  written    in     his 
duced  Wakelee  to  Lane,  and  informed  presence,   read   to    him  and   read   by 
him  that  I  was  writing  Mr.  Lane's  will,  him.     He     had      desired      Wakelee^ 
and  we  had  sent  for  him  as  a  witness.'  presence  to  witness  the  will,  and,  sit- 
This  was  before  the  will  was  completed,  ting  by  him,  and  by  the  other  witness, 
and  after  it  had  occurred,  Nichols  fin-  after  signing  it,  passes    it  to  one  for 
ished  writing,  and   then   the  testator,  signature,    and   sees   first  that  one  to 
took  it  and  read  it  himself.    As  this  whom  he  had  declared  the  paper  to  be 
happened  while  the  will  was  in  prepa-  his  will,  and  then  the  other,  sign  as  at- 
ration,  it  is  obvious  that  Wakelee  was  testing  witnesses.     For  what  purpose 
present  when  it  was  finished,  and  when  and   with   what  intelligence  this  was 
the  last  of  it  was  read  to  the  testator,  done   the  jury   have   found ;   they  say 
and  also  while  he  himself  read  it.    The  that  at  the  time  of  the  execution  of 
testator  and  both  witnesses  all  sat  at  the  paper  writing  purporting  to  be  the 
one  table  when  the  will  was  subscribed  last  will  and   testament  of  Frederick 
and  witnessed.  F.   Lane,    he  fully   comprehended  the 
**  This  was  done  by  the  testator  im-  effect  of   his  said  act  in  so  subscribing 
mediately  after  reading  it ;  and  in  the  the  same,   and  that  (1.  «.,  the  effect  of 
presence  of  each  and  both  witnesses ;  the  act)   of  the  subscribing  witnesses 
they  saw  him  read   the  will  and  sub-  thereto.      They  have  said,   moreover, 
scnbe  it.     He  'shoved'    the    will    to  that'he  then  understood  that  this  paper 
Nichols,  who  signed  it   and   then   got  was  his  last  will   and   testament,'   and 
up  and  Wakelee  sat  down  4n  Nichols'  that    the    witnesses    subscribed   '  said 
chair '  and  signed  it.    The  testator  left  paper  purporting  to  be  said  will,  as  at- 
the  will  with  Nichols  several  months,  testing  witnesses,  at  the  request  of  the 
and  then,  by  his  directions  he  gave  it  testator.' 

to  Mrs.  Lane.  "  We  find  no  room  for  doubt  or  mis- 

*'  From  the  situation  of  the  parties,  take.     The  testator  knew,  and  the  wit- 

and  the    circumstances    surrounding  nesses    understood   from  his  acts  and 

them,  it  seems  to  us  that  the  jury  were  conduct,  as  he   intended  they  should, 

fully  justified  in  saj'ing  that  the  testa-  that  the  instrument  then  executed  was 

tor  made  the  required  declaration  to  his  will.    The   statute  upon  this  point 

Nichols,  and  we   think  their  verdict  exacts   nothing  more,  and    it    is    not 

should    have    been     the    same   as    to  denied  by  the  respondent  that  on  every 
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other  there  was  strict  compliance  with  importance.     It  was  held  that  the  will 

its  terms.     We  find  then  that  the  testa-  was  properly  executed, 

tor  subscribed  the  will  in  the  presence  In  Denny  v.  Pinney,  60  Vt,  524,  the 

of  the  witnesses,  made  known  to  them  testatrix  and  attesting  witnesses  sever- 

its  nature,  and  requested  their  attesta-  ally  signed  a  will  in  the  presence  of 

tion.     On   his  part  nothing  more  was  each    other ;    and    the    scrivener   an- 

required,  and  on  their  part  was  attesta*  nounced  to  the  witnesses,  in  the  presence 

tion  of  the  will  at   his  request.    Thus  of  the  testatrix,  that  it  was  her  will, 

ever}'  safeguard  prescribed  by   statute  and  requested  them  to  sign  as  witnesR- 

against  improvidence   and   fraud   was  es,  though  the  testatrix  did  not  person- 

substantially  observed."  ally  say  it  was  her  will.    This  was  held 

Where  both  the  subscribing  witnesses  a  sufficient  publication, 
to  a  will  testified  that  they  saw  the  tes-  In /.<>i«f>/ aha,  to  constitute  a  presenta- 
tatrix  sign  the  will,  and  that  they  be-  tion  of  a  will  in  the  sense  of  the  code, 
came  subscribing  witnesses  at  her  re-  it  is  not  necessary  that  it  should  be  de- 
quest,  and  one  of  them  stated  that  a  livered  to  the  witnesses  bj'  the  testator 
short  time  before  the  testatrix  signed  it,  with  his  own  hand,  and  no  particular 
it  had  been  put  into  her  hands  to  read;  words  or  set  form  of  speech  is  neces- 
that  she  read  it,  and  then  requested  sary  to  constitute  a  declaration  that 
some  one  else  to  read  it,  and  that  S.  the  instrument  is  the  testator's  will, 
then  read  it  aloud  in  the  presence  of  It  is  sufficient  if  the  will,  having  been 
the  testatrix  and  the  witnesses ;  that  written  by  another  at  the  request  of  the 
about  an  hourafterwardsthe  testatrix  re-  testator  and  out  of  the  presence  of  the 
quested  to  have  the  will  brought  that  she  witnesses,  shall  have  been  read  aloud 
might  sign  it,  and, on  its  being  brought,  •  by  one  of  the  witnesses  in  the  presence 
she  signed  it,  the  subscribing  witnesses  and  hearing  of  the  testator  and  of  the 
attaching  their  signatures,  upon  her  other  witnesses,  and  is  then  held  to- 
suggestion  and  at  her  request ;  and  that  wards  the  testator  bj'  the  writer  of  it 
the  other  subscribing  witness  testified  who  asks,  *'  Is  this  paper  that  has  just 
that  after  the  reading  of  the  will  the  been  read  your  will?"  and  the  testator 
testatrix  said  "  Bring  me  the  will  and  I  answers,  '*  It  is,*'  and  it  is  then  signed 
will  write  my  name ; "  that  after  her  by  the  testator  and  is  attested  by  the 
signature  had  been  completed, and  those  witnesses  in  his  and  their  presence, 
of  the  attesting  witnesses  had  been  at-  Bourke  v,  Wilson,  38  La.  Ann.  321. 
tached,  she  declared  she  was  glad  it  was  The  testator's  requesting  one  of  the 
done  with  and  off  her  mind ;  and  the  witnesses  to  read  the  will,  which  was 
will  was  thereupon  folded  up  and  done;  and  then  declaring  that  it  was 
handed  to  G.  for  safe  keeping.  It  was  his  will,  was  held,  a  sufficient  presenting 
held  that  this  was  a  valid  publication  of  the  will  to  the  witnesses  to  satisfy'  the 
and  execution  of  the  will.  Nipper  v.  requirements  of  the  Louisiana  statute. 
Groesbeck,  22  Barb.  (N.  Y.)  670.  Buntin  r.  Johnson,  28  La.  Ann.  796. 

In  matter  of  McKenna's  Will  ( Surro-  The  answer  "  yes  "  to  a  question  put 

gate  Ct.),  4  N.  Y.  Supp.  458,   the  law-  as   to    one's  testamentary    intentions, 

yer  who  prepared  the  will  of  the  dece-  was  held  as  unequivocal  manifestation 

dent  testified  that  he  drew  it  according  of    purpose   as   a   declaration    in    full, 

to  orders,  read  it  to  the  decedent,  and  formal  words  would  be.     Harrington  z\ 

asked  him  if  it  was  right,  and  the  dece-  Stees,  83  III.  50. 

dent  said  that  it  was ;  that  a  third  person  Where  a  testator  is  asked  if  the  in- 
wasthen  called  in  as  a  witness,  and  the  strument  is  his  will,  and  he  answers  in 
lawyer  told  the  decedent  to  sign  the  will  the  affirmative,  it  is  a  sufficient  d eclara- 
in  their  presence,  which  he  did  ;  that  the  tion.  Reeve  v,  Crosby,  3  Redf.  (N. 
decedent  was  then  asked  if  he  signed,  Y.)  74;  Coffin  v.  Coffin,  23  N.  Y.  15; 
sealed,  published,  and  declared  the  pa-  80  Am.  Dec.  235;  Matter  of  Voorhis' 
per  to  be  his  will,  and  requested  them  to  Will,  125  N.  Y.  765.  Compare  Matter 
sign  their  names  as  witnesses,  and  he  of  Look's  Will  (Surrogate  Ct.),  5  N.  Y. 
said,  "  I  do ;  "  that  the  witnesses  then  Supp.  50;  Larabee  v,  Ballard,  1  Dem. 
signed  their  names  and  residences ;  and  (N.  Y.)  496.  See  also  Pfarr  r.  Bel- 
thathe  then  haVided  the  will  to  the  de-  mont,  39  La.  Ann.  294. 
cedent's  wife.  The  other  witness  con-  So  a  declaration  by  the  scrivener,  in 
tradicted  some  of  thistestimony,but  she  the  presence  of  the  testator,  to  the  wit- 
manifested  much  hostility  to  the  pro-  ness,  "  This  is  the  will  of  A  B  and  he 
ponent,  and  admitted  that  she  did  not  desires  you  to  witness  it,"  has  been 
at  the  time  regard  the  matter  as  of  any  held  sufficient.     Mundy  v,  Mundy,  15 
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*' Signed,  sealed,  published,  and  declared,"  and,  even  if  unnecessary, 

it  is  natural  and  prudent  for  the  testator  to  make  formal  publica- 
tion before  the  witnesses  when  they  attest.*     The  failure  of  the 

witnesses  to  remember  whether  publication  was  made,  does  not 
defeat  the  will  when  the  attestation  clause  recites  the  fact.*  Pub- 
lication may  be  established  by  the  testimony  of  one  attesting  wit- 

N.J.  Eq.  290.  See  Elkinton  v.  Brick,  selves.  It  is  sufficient  if  the  declaration 
44  N.  J.  Eq.  154.  is  made  definite  and  complete  by  refer- 
In  Matter  of  Kane's  Will  (Surrogate  ence  on  the  part  of  the  testator  to  a 
Ct),  20  N.  Y.  Supp.  123,  it  was  held  former  conversation  between  him  and 
that  the  publication  of  a  will  is  suffi-  the  witness.  Where,  at  the  time  of  the 
ciently  established  where  it  appears  execution  of  a  will  written  by  the  tes- 
that  the  testatrix  acknowledged  to  the  tatrix,  she  said  to  one  of  the  witnesses, 
witnesses  that  she  had  heard  the  will  ^  This  is  the  paper  I  spoke  to  you 
read,  and  it  was  signed  by  the  attest-  about  signing,"  referring  to  former 
ing  witnesses  in  the  testatrix's  presence,  conversations  between  them  in  which 
though  at  the  request  of  the  scrivener,  she  had  stated  »that  she  was  going  to 
The  words,  **  Will  you  witness  my  make  a  will  which  she  wished  the  wit- 
will  ?"  or,  **  I  want  you  to  witness  my  ness  to  sign  as  a  witness,  and  which  the 
will,'*  addressed  by  the  decedent  to  and  latter  had  promised  to  do,  it  was  held 
heard  by  both  the  subscribing  wit-  this  was  a  sufficient  publication  as  to 
nesses,  constitutes  a  sufficient  acknowl-  that  witness.  The  other  witness  had 
edgment,  declaration,  and  rogation.  .  been  a  witness  to  a  former  will  which 
Matter  of  Harder's  WUl,  1  Tuck.  (N.  the  testatrix  had  explicitly  declared 
Y.)426.  to  be  her  will.  She  had  also  been 
Where,  after  the  testator  had  signed  advised  by  the  testatrix  that  she  desired 
the  will  in  the  presence  of  the  wit-  to  make  an  alteration  therein,  because 
nesses,  one  of  them,  in  the  presence  of  of  the  sickness  of  A.,  the  principal 
the  other,  asked  if  the  paper  was  all  beneficiary.  Being  sent  for  by  the 
right,  and  the  testator  replied,  **That  is  testatrix  she  found  her  with  the  alleged 
all  right,  John,  that  is  vay  will,"  it  was  will  before  her,  and  was  asked  by  her 
held  that  the  instrument  was  sufficiently  if  she  would  sign  it  on  account  of  the 
declared  to  be  the  testator's  last  will,  sickness  of  A,  the  testatrix  adding 
Ajrres  v.  Ayres,  43  N.J.  Eq.  566.  that  she  was  sorry  to  trouble  the 
The  declaration  may  be  made  to  the  witness  *'  again  to  sign  the  paper.'' 
attesting  witnesses  separately.  Barry  This  was  held  a  sufficient  publication. 
V,  Brown,  2  Dem.  (N.  Y.)  309;  Hoys-  Matter  of  Beckett's  Will,  103  N.  Y.  167, 
radt  V.  Kingman,  22  N.  Y.  372.  Matter  of  Dale's  Will,  56  Hun  (N.  Y.) 

HiOograplilc  Wills.  —  While  holo-  169;  Matter  of  Hunt,  no  N.  Y.  281. 
graphic  wills  are  not  excepted  from  the  1.  Schouler  on  Wills  (2d  ed.),  ^  326. 
terms  of  the  statute  requiring  and  pre-  2.  Remsen  v.  Brincker8hofr,26  Wend, 
scribing  the  method  of  publication,  in  (N.  Y.)  325  ;  37  Am.  Dec.  251. 
case  of  such  a  will,  criticism  of  the  But  where  the  attestation  clause  was 
terms  and  manner  of  what  is*  claimed  not  read  to  or  by  the  witnesses,  of 
to  be  a  sufficient  publication  need  not  whom  one  did  not  remember  that  the 
be  so  close  or  severe  as  where  the  ques-  character  of  the  instrument  was  stated, 
tion  as  to  whether  the  testator  knew  while  the  other  testified  positively  that 
that  he  was  executing  a  will  depends  the  word  **  will "  was  not  mentioned  at 
solely  upon  the  fact  of  publication,  the  interview,  although  L.  swore  that 
Id  any  case  a  substantial  compliance  he  asked  the  decedent,  in  the  witnesses' 
with  the  statute  is  sufficient;  the  neces-  presence,  whether  he  wished  them  to 
sary  information  to  the  subscribing  witness  his  **  last  will  and  testament," 
witnesses,  as  to  the  character  of  the  in-  and  received  an  affirmative  answer, 
stniment,  may  be  given  in  any  manner  which  conversation,  however,  was  not 
which  conveys  to  their  minds  the  testa-  shown  to  have  been  heard  by  the  wit- 
tor's  consciousness  that  it  is  a  will,  nesses,  it  was  held  that  probate  must  be 
It  is  not  essential  to  a  valid  publica-  refused  for  want  of  due  publication, 
tion  that  the  words  of  publication  be  McCord  v,  Lounsbury,  5  Dem.  (N. 
at  the  time  complete  in  and  of  them-  Y.)  68. 

181 


Vormal  Baqnldtes.                              WILLS.  PnbUeitlMi. 

ness  in  opposition  to  th«  other,  the  presumption  being  in  its  favor.* 
In  New  jersey,  it  has  been  held  essential  to  good  pleading  to 
aver  that  the  will  was  duly  published  by  the  testator  in  the  pres- 
ence of  the  required  number  of  witnesses,  although  the  contrary 
appears  to  have  been  the  practice  in  England,^     Whether  the  will 

1.  Auburn  Theological  Seminary  v.  ance  of  all  the   other   requisites   pre- 

Calhoun,  25  N.  Y.  422.  scribed   hy  statute   as  essential  to  its 

3.  Morehouse  v.  Cotheal,  21  N.J.  L.  validity.'  These  requisites  being  ex- 
488.  In  this  case  the  court,  by  Green,  C.  pressly  made  as  indispensable  to  the 
J.,  said: "  The  declaration  avers  that  the  validity  of  such  instruments  as  writing 
will  wae  in  writing,  but  not  that  it  was  itself.  And  hence,  he  who  now  pleads 
signed  and  published  by  the  testator,  a  devise,  must  aver  not  only  that  it  is 
in  the  presence  of  three  subscribing  in  writing,  as  provided  by  the  Statute 
witnesses.  The  authorities  are  very  of  Wills  (32  Hen.  VIII.),  but  also  that 
generally  agreed  that,  in  pleading  a  it  is  signed  and  attested  according  to  the 
will,  it  must  be  pleaded  to  be  in  writ-  provision  of  the  Statute  of  Frauds  (29 
ing,  pursuant  to  the  Statute  of  Wills,  32  Car.  II.,  ch.  2,  ^  5).  For  this  latter  en- 
Hen.  VIII.  Anonymous,  2  Salk.  519,  pi.  actment  relating  to  the  same  subject- 
17;  Birch  ?;.  Bellamy,  12  Mod.  540;  i  matter  as  that  of  the  Statute  of  Wills, 
Saund.  276,  note;  2  Bac.  Abr.  *  Stat.,'  and  being  in  effect  only  supplementary 
L.  3;  Stephen's  Plead.  332;  Gould's  to  it,  is  to  be  taken  notice  of  in  plead- 
Plead.  IV.,$  47.  And  both  the  early  ing,  as  if  it  formed  a  part  of  the  elder 
and  the  latter  precedents  conform  to  statute.  Gould's  PI.  ch.  IV.,  §  48. 
this  requirement.  The  rule  is  stated  ''These  authorities,  standing  uncon- 
to  be,  that  when  a  statute  makes  tradicted,  would  seem  to  be  decisive  of 
writing  necessary  to  a  common -law  the  question,  and  yet  it  is  worthy  of 
matter,  where  writing  was  not  nee-  notice  that  with  a  single  exception,  to 
essary  at  common  law,  you  need  not  be  found  in  2  Chitty  591,  the  precedents 
plead  the  thing  to  be  in  writing;  but  in  the  English  books  simply  aver  the 
where  a  thing  is  originally  made  by  will  to  be  writing,  without  mention  of 
statute,  and  required  to  be  in  writing,  the  requisites  prescribed  by  the  statute 
you  must  plead  it,  with  all  the  circum-  of  Charles.  Greene  7^  Cole,  i  Saund. 
stances  required  by  the  act.  250 ;  2  Saund.  234 ;  1  Lilly's  Ent.  207 ; 

"  If  the  principle  be  sound  (and  I  do  3  Went.  PI.  492;  3  Chitty's  PI.  1361. 

not  find   it  anywhere  questioned),   it  *' The  earlier  and  more  authoritative 

would  seem  to  be  equally  necessary  to  precedents,  to  be  found  in  Saunders,  are 

state  all  the  circumstances  required  by  prior  in  point  of  time  to  the  Statute  of 

the  original  act,  not  only — but  all  the  Frauds,  and   of  course  shed   no    light 

circumstances  required   by  subsequent  directly  upon  the  question ;  and  yet  it 

acts  upon  the  same  subject.  is  remarkable  that  so  distinguished  and 

*'  We  find  it,  accordingly,  laid  down  accurate  a  pleader  as   Sergeant    WiU 

that  where  the  power  to  do  an  act  was  Hams,  in  his  notes  to  these  precedents, 

originally  granted  by  a  statute,  it  must  written   after    the    enactment    of    the 

be  shown  in  pleading  that  the  act  was  Statute  of  Frauds,   should  have  made 

done  according  to  the  direction  of  the  no  allusion  whatever  to  the  important 

statute,  and  of  every  subsequent  statute  changes   introduced   by  this   statute,  if 

relative    to  the  subject.     If  a  will   of  he   regarded  the   statute  as  rendering 

lands  be  pleaded,  it  must  be  shown  that  the  averment  necessary.    His  statement 

the  will  is  in  writing,  as  by  the  32d  Hen.  that  it  is  necessary  to  aver  that  the  will 

VIII.,  ch.  I  (by  which  power  to  make  is  in  writing,  as  required  by  the  Statute 

such  will  was  first  given)  is  directed,  of  Wills,  and  his  entire  silence  in  respect 

And  it  must  likewise  be  shown  that  the  to    the    requisites  of   the    Statute  of 

requisites  made  necessary  to  the  validity  Frauds,  would,  seem  to  be  indicative  of 

of  such  will  by  the  29th  Car.  II.,  ch.  3,  his  opinion  upon  the  point, 

have  been  complied   with.     Bac.  Abr.  "  In  Everard  v.  Patterson,  6  Taunt. 

'Statutes,'  L.  3.  645, one  of  the  counsel  is  reported  as  say- 

" 'The    same   reasons,'    says   Judge  ing,  in  argument,  that 'though  in  an 

Gould,  *  which  require  a  devise  to  be  anonymous  case  it  was  once  said  that 

pleaded  as  being  in  writing,  render  it  in  pleading  a  will  of  land,  it  was  neces- 

equally  necessary  to  allege  an  observ-  sary  to  show  it  was  executed  according 
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was  published  before  or  after  the  subscribing  witnesses  signed  it, 
is  immaterial,  provided  publication  and  subscription  are  on  the 
same  occasion.  * 

3.  Aeknowledgment. — Before  the  passage  of  i  Vict.,  ch.  26,  §  9, 
which  applies  to  wills  made  after  January  i,  1838,  subscribing 

to  the  statute,  because  a  will  is  wholly  Matter  of  Dale's  Will,  56  Hun  (N.  Y.) 

the  creature  of  a  statute,  yet  it  is  un-  169;    Walsh  v.   Laffan,    2    Dem.    (N. 

necessary  so  to  do,  and  the  practice  is  Y.)  498. 

universally  contrary.*     '  To  which  *  the  The  clear  intent  of  the  statute,  so  far 

report  adds  ^  the  court  assented/  as  respects  publication,  is  that  the  testa- 

"  In  a  note  to  a  Chitty's  PI.  591*  it  is  tor  shall  not  sign  the  will  at  one  time 

said  that  it  is  not  necessary  in  pleading  or  on  one  occasion,  and  at  another  time, 

a  will  to  state  that  the  solemnities  re-  or  on  another  occasion,  declare  it  to  be 

quired  by  the  statutes  against  frauds  his  will.  Both  must  be  done  at  the  same 

have  been  observed,  and  the  case  of  time,  on  the  same  occasion ;  but  which 

Davis  V.  Reeves,  Vern.  &  Scriv.  497,  is  shall  be  done  first  in  the  order  of  time 

cited  in  support  of  the  position.  — whether  the  testator  shall  declare  the 

^  Whatever  doubts  may  be  created  by  instrument  he  is  about  to  sign  to  be  his 

this  conflict  of  opinion  as  to  the  proper  last  will  and   testament,  or  shall  first 

practice    under    the    English  statutes,  subscribe  the  paper,  and  then  make  the 

none  I  think,  can  exist  under  our  act.  declaration  of  his  purpose — is  immate- 

In  this  state  the  same  statute,  and  the  rial.    It  is  enough  that  the  two  things 

same  clause  of  the  statute,  which  re-  are  not  done  at  different  times.     Doe  v, 

quires  the  will  to  be  in  writing,  requires  Roe,  2  Barb.   (N.   Y.)   200.     See  also 

also  that  it  should  be  signed  and  pub-  Gamble    v.     Gamble,    39    Barb.    (N. 

lishcd  in  the  presence  of  three  sub-  Y.)  373. 

scribing  witnesses.     If  it  be  necessary  The  decedent  who  was  ill  was  asked 

to  aver  in  pleading  the  existence  of  the  by  L.  what  he  intended  to  do  with  his 

one  requisite,  it  must  be  equally  essen-  money,  and  he  replied  that  he  would 

tial  to  aver  the  existence  of  the  other,  leave  a  certain  sum  to  his  sister.     L. 

Both  authority  and  precedent  concur  in  withdrew  from  the  room,  wrote  a  short 

this  conclusion,  that  it  is  essential  in  will,  signed  the  decedent's  name,  and, 

good  pleading  to  aver  the  will  of  real  es-  together  with  C,  signed  the  paper  as 

tate  to  be  in  writing,  and  I  am  of  opinion  witnesses,  returned,  and  read  it  aloud  to 

that  it  is  equally  essential  to  aver  that  the  decedent,  who,  thereupon,  signed  his 

the  will  was  signed  and  published  by  name.    The  whole  paper  was  read,  in- 

the  testator,  in  the  presence  of  three  elusive  of  the  names  of  the  attesting 

subscribing  witnesses.    If  this  were  a  witnesses,  and  both  the  reading   and 

new.  question  I  should  be  disposed  to  the  signature  by  the  decedent  were  in 

hold  the  declaration  good,  and  adopting  the  presence  of  the  witnesses.    It  was 

the  views  of  an  eminent  legal  tribunal  held  that  the  instrument  was  validly 

upon  an  analogous  point  to  say  that  it  executed  as  a  last  will  and  testament, 

is  enough  in  pleading  to  aver  that  the  The   witnesses   may    be  said  to   have 

land  was  devised  by  will,  without  aver-  signed  at  the  decedent's  request,  when, 

ring  that  the  will  was  executed  in  pur-  their  names  having  been  read  over  to 

suance  of  the  requirements  of  the  stat-  him  and  seen   by  him,  he  signed  the 

ute,  because  it  could  not  be  such  a  will  document.    The  reading  aloud  followed 

as  to  pass  the  title,  unless  it  conformed  by  the  act  of  signature,  constituted  a 

to  all  the  requirements  of  the  statute,  testamentary  declaration.    The  partic- 

Elliott  V,  Cowper,  i  Stra.  609.  ular  order  of  the  several   requisites  to 

**  But  I  cannot  disregard  the  uniform  the  valid  execution  of  a  testament  is  not 

practice  of  two   hundred    years,    and  at  all  material,  provided  they  be  done 

sitting  here  I  do  not  feel  myself  at  lib-  at  the  same  time  and  as  part  of  the  same 

erty  to  say  anything  calculated  to  dis-  transaction.     What   is   the  same  time 

^irb  it.  and  the  same  transaction  is  the  subject 

"Upon  this  point  I  am  of  opinion  that  of  judicial  determination,  in  each  par- 
judgment  must  be  for  the  demurrant."  ticular  case,  depending  upon  the  facts, 

1.  Doe  V,  Roe,  2  Barb.  (N.  Y.)  200 ;  and  incapable  of  being  governed  \iy  any 

]ackson  V.Jackson,  39  N.Y.  153;  Mat-  general  rule.     Vaughan  v.  Burford,  3 

tcrof  Collins,  sRedf.  (N.  Y.)  20.   See  Bradf.  (N.  Y.)  78. 
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witnesses  were  unnecessary  to  the  validity  of  wills  of  personalty.* 
In  regard  to  devises  of  realty,  the  Statute  of  Frauds*  required 
that  a  will  of  lands  should  be  signed  by  the  devisor,  or  by  some 
other  person,  in  his  presence  and  by  his  express  direction,  and 
"  attested  and  subscribed  in  his  presence  by  three  or  four  credible 
witnesses/'^  Under  this  provision  it  was  held  unnecessary  for  the 
testator  actually  to  sign  the  will  in  the  presence  of  the  subscribing 
witnesses,  but  that  any  acknowledgment  before  them,  either  of 
the  will^  or  the  signature,  made  their  attestation  and  subscription 
complete;  and  furthermore,  that  a  due  acknowledgment  in  fact 
did  not  require  the  use  of  the  words  "  This  is  my  will,"  or  **  This  is 
my  signature,"  or  other  equivalent  expression,  provided  the  testa- 
tor's conduct  was  such  as  to  amount,  in  common  understanding 
and  reasonable  construction,  to  an  acknowledgment  that  the  instru- 
ment was  his  will  or  that  the  signature  was  his,  although  the  wit- 
nesses did  not  see  the  signature  and  were  not  aware  of  the  nature 
of  the  instrument.^     The  fact  that  the  attestation  clause  distinctly 

1.  Wms.  on  Exrs.  (8th  Eng.  ed.),  present  will,  does  not  rest  upon  the  fact 
pt.  I,  bk.  II,  ch.  II,  §  II;  Brett  v.  that  it  was  not  signed  by  W.  White  in 
Brett, -3  Add.  234.  their  presence ;  but  that  with  respect  to 

2.  29  Car.  II.,  ch.  3,  §  5.  two  of  the  witnesses,  Hormslo^w  and 

5.  Wms.  on  Exrs.  (9th  ed.)  116.  Bristow,  there  was  no  acknowledgement 
4.  Ellis  V.  Smith,  i  Ves.  Jr.  11 ;  Addy     of  his  signature,  nor  any   declaration 

V,   Grix,  8   Ves.   Jr.   504;    Morison  v.  that  it  was  his  will;  but  that  thej  signed 

Tournour,  x8  Ves.  Jr.  175.  their    names    in    entire    ignorance    of 

6.  White  V,  British  Museum,  6  Bing.  the  nature  of  the  instrument,  or  of  the 
310.  See  Johnson  v,  Johnson,  i  C.  Si  object  for  which  their  names  were 
M.  140;  Wright  V.  Wright,  5  M.  &  P.  written.  And  it  is  argued  that  if  such 
319;  7  Bing.  457 ;  Butler  v,  Benson,  i  subscription  of  their  names  satisfies  the 
Barb.  (N.  Y.)  526;  Raudebough  \k  intention  of  the  statute,  the  word 
Shelley,  6  Ohio  St.  307 ;  Buckhout  v.  attested  will  have  no  force  whatever, 
Fisher,  4  Dem.  (N.  Y.)  277; /«  rtfPor-  and  may  be  considered  as  if  it  had 
ten  9  Mackey  (D.  C.)  493.  never  been  inserted. 

In  White  v.  British  Museum,  6  Bing.  "  The  question,  however,  appears  to 
310,  it  was  held  that  a  will  of  lands  us  to  be,  whether,  upon  this  special 
subscribed  by  three  witnesses^  in  the  verdict,  the  finding  of  the  jury  estab- 
presence  and  at  the  request  of  the  testa-  Hshes,  although  not  an  acknowledge 
tor,  was  sufficiently  attested  within  the  ment  in  words,  yet  an  acknowledg^nent 
Statute  of  Frauds,  although  none  of  the  in  fact,  by  the  devisor  to  the  subscribe 
witnesses  saw  the  testator's  signature,  ing  witnesses,  that  this  instrument  was 
and  only  one  of  them  knew  what  the  his  will?  For  if,  by  what  the  devisor  has 
paper  was.  In  this  case  the  court,  by  done,  he  must,  in  common  understand - 
Tindal,  C.  J.,  said  :  **It  has  been  held  ing  and  reasonable  construction,  be 
in  so  many  cases  that  it  must  now  be  taken  to  have  acknowledged  the  in- 
taken  to  be  settled  law,  that  it  is  un-  strument  to  be  his  will,  we  think  the 
necessary  for  the  testator  actually  to  attestation  of  the  will  must  be  consid- 
sign  the  will  in  the  presence  of'  the  ered  as  complete,  and  that  this  case 
three  witnesses  who  subscribe  the  same;  falls  within  the  principle  and  author- 
but  that  any  acknowledgment  before  ity  of  that  of  Ellis  v.  Smith,  i  Ves. 
the  witnesses  that  it  is  his  signature,  or  Jr.  11. 

any  declaration  before  them  that  it  is  "In  the  execution  of  wills,  as  well  as 

his    will,    is    equivalent    to  an  actual  that  of  deeds,  the  maxim  will  hold  good 

signature  in  their  presence,  and  makes  ^non  quod  dictum^  sed  quod  fact utn  est, 

the  attestation  and  subscription  of  the  insficitur.* 

witnesses  complete.    .    .    .    The  objec-  **  Now,  in  the  first  place,  there  is  no 

tion,  therefore,  to  the  execution  of  the  doubt  upon  the  identity  of  the  instru- 
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sets  forth  that  the  instrument  is  the  testator's  will  has  been  held  in 
itself  a  sufficient  acknowledgment,  although  the  witnesses  did  not 
see  the  signature,  and  were  not  otherwise  informed  as  to  the  na- 
ture of  the  instrument.^  Under  the  Statute  i  Vict.,  ch.  2(>^  §  9, 
which  provides  that  **  the  signature  shall  be  made  or  acknowledged 
by  the  testator,"  it  has  been  held  that  there  is  no  sufficient  ac- 
knowledgment unless  the  witnesses  either  saw  or  might  have  seen 

ment.    The   paper  in  question  is   the  not  sign  his  name  in  the  presence  of 

very  paper  writing  which  was  produced  the  witnesses,  but  that  a  bare  acknowl- 

bv'the  testator  to  the  thi^ee  witnesses,  edgment  of  his  handwriting  is  a  suffi- 

f  he  great  object  of  the  direction  of  the  cient  signature  to  make  their  attesta- 

statate,  that  witnesses   shall  subscribe  tion  and  subscription  good  within  the 

in  the  presence  of  the  devisor,  was  to  statute,  though  such  acknowledgment 

prevent  the  possibility  of  the  witnesses  conveys  no    intimation    whatever,    or 

returning  to  his   hands  any  other  in-  means  of  knowledge,  either  of  the  na- 

stniment    than    the    very    instrument  ture  of  the  instrument,  or  the  object  of 

which  he  delivered  to  them  to  attest,  the  signing,  we  think  the  facts  of  the 

This  object  has  been  attained  in  the  present  case  place  the  testator  and  the 

present  case,  and   the  identity  of  the  witnesses  in  the  same  situation  as  they 

instrument  is  beyond  dispute.    In  the  stood  where  such  oral  acknowledgment 

next  place,  it  appears  from  the  special  of  signature  has  been  made,  and  we  do, 

verdict  that  the  devisor  was  conscious  therefore,  upon  the  principle  of  those 

himself  that  this  instrument  was  his  decisions,  hold  the  execution  of  the  will 

will.    For  the  verdict  finds  that  he  was  in    question   to   be    good    within   the 

of  sound  and  disposing  mind,  both  at  the  statute." 

time  he  signed  it  himself,  and  also  at  In   Dudleys    v.   Dudleys,    3    Leigh 
the  time  when  the  witnesses  subscribed  (Va.)  436,  the  testator's  will  was  writ- 
their  names.  ten  for  him  by  R.  P.,  who  testified  that 
^  But  further  it  appears  from  the  in-  he  also  signed  the  testator's  name  there- 
spection  of  the  instrument  set  out  in  the  to,  in  the  presence  of,  and  at  the  request 
special  verdict,  that  the  signature  of  the  of  the  testator,  and  then  subscribed  his 
three  names  could  not  possibly  inure  own  name  as  a  witness  in  the  testator's 
to  charge  themselves,  or  any  other  per-  presence;  and  another  witness,  B.  H., 
son,  and  could  not  have  been  done  for  testified   that   some  years  afterwards, 
any  other  purpose,  whatever,  than  sim-  the    witness    being    at    the    testator's 
ply  to  make  them  witnesses  to  the  will,  house,  it  was  suggested  to  the  testator 
And,  lastly,  it  appears,  from  the  same  that  that  was  a  favorable  time  to  have 
inspection,  that  immediately  above  the  that    will  witnessed;   the  testator  as- 
names  of  the  witnesses  there  was  writ-  sented ;  the  paper  in  question  was  pro- 
ten,  in  the  handwriting  of  the  testator,  duced ;  the  witness  took  it  near  to  the 
these  words,  *In  the  presence  of  us  as  testator,  and  inquired  whether  he  ac- 
witnesses  thereto,'  which  do  amount  to  knowledged  it;  the  testator  said  he  did, 
a  clear  and  unequivocal  indication  of  upon  which,  this  witness  subscribed  as 
the  testator's  intention  that  they  should  a    witness   in  the   testator's  presence, 
be  witnesses  to  his  will.  It  was  held  that,  the  acknowledgment 
'*When,  therefore,  we  find  the  testator  of  the   paper   by   the  testator  to   the 
knew  this  instrument  to  be   his  will;  second  witness  was  a  recognition  of  the 
that  he  produced  it  to  the  three  persons  signature  thereto  as  his  own,  and  evi- 
and  asked  them  to  sign  the  same ;  that  dence  from  which  a  court  of  probate 
he  intended  them  to  sign  it  as  witnesses;  might  well  infer  that  the  testator's  sig- 
that  they  subscribed  their  names  in  his  nature  to  the  will  was  written  by  his 
presence,  and  returned  the  same  iden-  authority ;  and  so  there  were  two  wit- 
tical  instrument  to  him,  we  think  the  nesses  to  the  execution  of  the  will,  as 
testator  did  acknowledge  in  fact,  though  required  by  the  statute, 
not  in  words,  to  the  three   witnesses,  1.  Eelbeck  r.Granberrv,  2  Hayw.  (N. 
that  the  will  was  his.     For  whatever  Car.)  232 ;  a  Am.  Dec.  ^24;  Wright  v, 
might  have  been  the  doubt  upon  the  Wright,  5  M.  &  P.  319  n.  But  see  Matter 
true  construction  of  the  statute,  if  the  of  Van  Geison,  47  Hun  (N.  Y.)  5,  crit- 
case  were  res  inieffra^y^i^ti^  the  law  is  icised  in  Matter  of  Graham,  30  N.  Y. 
now  fully  settled  that  the  testator  need  St.  Rep.  392. 

186 


Vonnal  BaqvliltM.                              WILLS.  AidkiunrMgaMt. 

the  signature,*  although  the  testator  expressly  declared  that  the 
paper  to  be  attested  by  them  is  his  will,*  but  that  where  the  testa- 
tor produces  the  will  with  his  signature  on  the  face  of  it  visibly 

1.  Jarm.   on    Wills  (5th  ed.)   *io8;  minutest  diversity  of  words  may  make 

In  re  Harrison,  2  Curt.  863 ;  Ilott  r\  a  distinction,  or  such  decisions  may  be 

Genge,  3  Curt.  160;  4  Moo.  P.  C.C.  265  ;  founded  on  erroneous  principles,  and. 

In  re  Swinford,  L.   R.,  i  P.  &  D.  631;  if  so,  however  sanctioned  by  use,  are 

Morritt  v,  Douglass,  L.  R.,  3  P.  &  M.  not  to  be  implicitly  followed.    There 

x;  Pearson   v,  Pearson,  L.  R.,  2  P.  &  are,  of  course,  many  other  known  rules 

M.451.  of  construction,   which,  as    occasions 

3.  Jarm.  on  Wills (5th  ed.)  *io8;  Hud-  arise,  may  advantageously  be  followed; 
son  V,  Parker,  i  Rob.  14;  8  Jur.  786;  but,  for  the  present  purpose,  those  re- 
Shaw  V.  Neville,  i  Jur.  N.  S.  408 ;  ferred  to  may  suffice.  The  words  of 
Goods  of  Gunstan,  yProb.  Div.  102.  which  we  now  wish  to  understand  the 

Two  persons,  present  at  the  same  meaning  are  the  following :  '  Such 
time,  subscribed  a  paper  at  the  request  signature  shall  be  made  or  acknowl- 
and  in  the  presence  of  a  party  who  edged  by  the  testator  in  the  presence  of 
told  them  it  was  his  will.  They  did  two  or  more  witnesses  present  at  the 
not  see  him  sign  it,  nor  did  heacknowl-  same  time.'  The  previous  part  of  the 
edge  any  signature,  the  writing  on  the  clause  having  required  the  signature  to 
paper  being  concealed  from  them.  It  be  affixed*  at  the  foot  of  the  will,"  the 
was  held,  that  the  9th  section  of  i  Vict,  section  goes  on,  *  and  such  witnesses 
ch.  26,  had  not  been  complied  with,  shall  attest  and  shall  subscribe  the  will 
Hudson  V.  Parker,  8  Jur.  786.  The  in  the  presence  of  the  testator,  but  no 
court,  by  Dr.  Lushington,  said :  ^'Now,  form  of  attestation  shall  be  necessary.' 
before  reading  the  words  of  that  statute  First,  then,  as  to  the  plain  meaning  of 
applicable  to  the  present  case,  it  may  be  these  words,  *  that  the  signature  of  the 
expedient  to  consider  what  are  the  rules  testator  shall  be  made  in  the  presence 
of  construction  to  be  used  as  guides  in  of  two  witnesses;'  will  the  statute  be 
ascertaining  its  meaning.  The  first  satisfied  if  the  signature  be  made  in 
and  cardinal  rule  is  this:  Is  there  any  their  presence,  if  they  are  in  ignorance 
plain  and  evident  meaning  arising  of  the  fact  ?  I  am  of  opinion,  under 
from  the  words  used,  taking  them  in  such  circumstances,  that  the  statute  is 
their  ordinary  acceptation  in  conjunc-  not  complied  with.  It  is  obvious  that 
tion  with  known  rules  of  grammar.^  If  the  solution  of  this  question  must 
there  be  no  difficulty  in  arriving  at  a  mainly  depend  on  the  meaning  which 
rational  meaning  in  conformity  to  these  the  legislature  intended  to  convey  by 
principles,  there  is  nothing  more  to  be  the  use  of  the  word  '  presence  *  in  this 
done;  for  nothing  is  more  contrary  to  and  in  the  other  clauses  of  the  statute, 
sound  reason  or  safe  principle,  than  to  What  could  possiblj'  be  the  object  of 
attempt,  by  the  exercise  of  ingenuity,  the  legislature,  except  that  the  wit- 
to  attach  to  words  a  far-fetched  mean-  nesses  should  see  and  be  conscious  of 
ing  contrary  to  common  sense  and  the  act  done,  and  be  able  to  prove  it 
common  perception.  If  there  be  any  by  their  own  evidence  ?  If  the  wit- 
doubt  after  applying  these  simple  rules,  nesses  are  not  to  be  mentally  as  well  as 
in  ascertaining  the  intention  of  the  leg-  bodily  present,  they  might  be  asleep, 
islature,  the  next  step  is,  upon  consid-  or  intoxicated,  or  of  unsound  mind, 
eration  of  the  whole  statute,  to  deter-  Again,  how  is  the  signature  so  made 
mine  its  character,  and  especially  to  be  proved,  except  by  parol  evidence? 
whether  it  be  remedial  or  not,  and  then  — to  exclude  which  was  one  great  ob- 
cautiously  to  use  the  rules  which  au-  ject  of  the  statute.  In  support  of  this 
thority  has  prescribed  as  the  truest  ex-  view  of  the  question,  let  us  call  to 
positors  of  a  statute  of  that  character,  mind  how  the  word  *  presence '  is  re- 
Thirdly,  it  is  expedient,  where  there  ceived  in  its  common  acceptation, 
have  been  no  decisions  as  to  the  stat-  ^'' Loquendum  est  ut  vulgus^  says  Lord 
ute  in  question,  to  examine  with  care  Coke  (4  Rep.  47).  If,  in  the  course  of 
decisions  which  have  taken  place  as  to  common  conversation,  a  person  wishes 
preceding  statutes  in  pari  materia;  to  support  the  truth  of  a  statement, 
but  great  caution  is  necessary  in  the  does  he  not  say,  *Such  a  one  was  pres- 
use    of   such    last    materials,  for  the  ent,  and  he  will  vouch  for  the  truth  ? ' 
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If  a  statement  be  questioned,  does  not  word   of  a  statute.    Then,  if  *  attest* 
a  person  say,  *  I  was  present,  and  can  means  something  more  than  subscrip- 
attest  its  correctness?'    And  does  not  tion,  what  does  it  mean?    *To  attest,' 
the  whole    world  understand  by  this  is  to  bear  w^itness  to  a  fact.     Take  a 
mental,  not  bodily,  presence  ?     \Vould  common  example :     A   notary   public 
not  a   contrary  construction   lead   to  attests  a  protest,  he  bears  witness  not 
absurdity,  and  defeat  the  plain  inten*  to  the  statements  in  that  protest,  but 
tion  of  the  statute?    Then,  if  the  wit-  to  the  fact  of  the    making  of   those 
nesses  are  to  be  cognizant  of  the  making  statements;  so  I  conceive  the  witnesses 
of  the  signature  when  the  execution  is  in  a  will  bear  witness  to  all   that  the 
in  that  form,  must  they  not  see  and  be  statute  requires  attesting  witnesses  to 
cognizant  of   the  signature  when  the  attest,  namely,  that  the  signature  was 
will  is  to  be  executed  in  the  alternative  made  or  acknowledged  in  their  pres- 
form,  by  acknowledging  the  signature?  ence.     The   statute   does   say,    *That 
The  alternative  form  of  execution  by  no  form  of  attestation  shall  be  neces- 
acknowledgment  is  to  answer  the  same  sary ; '  still  the  witnesses  must  attest, 
purpose;  it  is  to  be  equivalent  in  effect  although   the  outward  work  of  attes- 
to  actual  signing;  and  ought  not  the  tation  may   be  subscription   only.     If 
acknowledged  signature  to  be  proved  more  be  wanted  to  explain  the  mean- 
by  the  same  mode  of  evidence,  namely,  ing  of  the  word  *  attest,'  the  old  form 
by  the  subscribing  witnesses  ?    What  of  attestation  clause  will  show  that  it 
is  the  plain  meaning  of  acknowledging  comprehended   more  than   bare  sub- 
a signature  in  the  presence  of  witnesses?  scription  of  the  will  itself.    It  has  been 
What  do  the  words  import  but  this:  held,  in  the  execution  of  a  power,  that 
'  Here  is  my  name  written,  I  acknowl-  subscription   is   merelv    the    form    of 
edge  that   name   so   written    to    have  bearing  witness  to  the  facts  required  by 
been  written  by  me, — bear  witness?'  the  instrument  creating  the  power;  it 
How  is  it  possible  that  the  witnesses  was    so    held  in   Doe    v,  Burdett,    7 
should  swear  that  any  signature  was  Scott  N.  C.  66.     If   this  be  so,  how 
acknowledged  unless  they  saw  it?  They  shall  a  witness  attest  who  never  was 
might  swear  that  the  testator  said  he  cognizant  of  the  signature  of  the  testa- 
acknowledged    a    signature,    but  they  tor,  or  whether  it  was  made  before  or 
could  not  depose  to  the  fact  that  there  after  his  own  subscription?    Now,  lest 
was   an    existing  signature  to  be  ac-  this  should  appear  a   harsh  construe- 
knowledged.    It  is  quite  true  that  ac-  tion  of  the  statute,  let  us  look  to  its 
knowledgment  may  be  expressed  in  any  whole    purview,   In    order    to    ascer- 
words  which    will  adequately  convey  tain  its  legal  character.     I  apprehend 
that  idea,  if  the  signature  be  proved  to  that  it  is  a  remedial  statute,  standing  on 
have  been  then  existent;  no  particular  the  same  principles  as  the  Statute  of 
fomi  of  expression  is  required  either  Frauds,  which,  as  its  name  denotes,  was 
by  the  word  *  acknowledge,'  or  by  the  passed  partly  for  the  object  of  prevent- 
exigency  of  the  act  to   be  done.     It  ing  the  setting  up  of  fraudulent  wills  of 
would  bs  quite  sufficient  to  saj',  *  that  real  estate.     The  present  statute  was 
is  my  will,' — the  signature  being  there,  intended  to  effect  the  same  object  as  to 
and  seen  at  the  time, — for  such  words  wills  of  personal  estate,  and  to  secure 
do  import  an  owning  thereof.     Indeed,  further    objects,    especially    that    the 
it  may  be  done  by  any  other  words  testamentary  act  to  be  done  should  be 
which  naturally  include  within  their  deliberate,  and  that   no  doubt  should 
tnie  meaning  acknowledgment  and  ap-  exist  as  to  its  finality.    The  safeguards 
probation.    Still  further    to    elucidate  provided  by  the  act  are  contained  in  the 
the  question,     .    .     .    will  proceed  to  9th  section.    To  relax  such  provisions 
consider  the  remaining  part  of  the  sec-  would  be  to  break  up  the  foundation 
tion:    *Such  witnesses  shall  attest,  and  of  the  statute,  which,  being  a  remedial 
shall  subscribe  the  will  in  the  presence  statute,  must  according  to  the  soundest 
of  the  testator.'     Here  are  two  things  rules  of  construction,  be  so  interpreted 
which  the  witnesses  are  to  do,  they  are  as  to  prevent  the  evil  and  advance  the 
to  attest,  and  they   are  to  subscribe;  remedy.     Upon  what  principle  could 
mark  the  words, — shall  attest,  and  shall  this  be  done?     It  is  said,  by  the  equity 
subscribe;  the  word  *  shall'  is  repeated,  of  the  statute, — by  the  substitution  of 
Subscription  alone  will  not  do, — it  will  supposed   equivalents.    Perhaps   I  do 
not  satisfy  the  statute;  and  it  is  a  well  not    altogether   comprehend  so  accu- 
established  rule  that  you  are  to  give,  if  rately  as  I  might  do  what  is  meant  by 
possible,  a  rational  meaning  to  every  the  equity  of  the  statute ;  it  may   be 
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apparent  to  the  witnesses,  and  requests  them  to  subscribe  it,  an 

express  acknowledgment  of  the  signature  itself  is  unnecessary.* 

something  which  the  ordinary  meaning  lights  of  the  law  have  lamented  and 
of  its  words  does  not  express,  some>  deplored,  as  being  counter  to  the  sound- 
thing  which  the  legislature  has  not  said,  est  rules  for  the  construction  of  stat- 
but  which  they  might  have  said  had  utes?  What  would  it  be  but  to  shut 
they  so  intended,  and  which  some  per-  the  door  upon  experience,  and  to  can- 
sons  are,  therefore,  inclined  to  put  into  onize  error ;  and,  instead  of  improve- 
the  statute,  because  they  think  that,  ment,  to  combine  the  failures  of  the 
had  attention  been  called  to  it,  the  past  with  the  failures  of  the  pres- 
legislature  would  have  done  so.  I  ent?  It  would  be  to  adhere  to  the  ad- 
must  here  express  my  cordial  concur-  mitted  errors  of  those  who  have  gone 
rence  in  the  opinion  of  Lord  Tenter-  before,  and  to  adopt  one  of  the  most 
den,  in  the  case  cited  by  Dr.  Nicholl ;  fallacious  modes  of  solving  difficul- 
the  \^Ty  words  it  is   not  necessary  to  ties." 

state  at  length,  but  it  is  quite  clear  that  This  case  was  approved  and  followed 

Lord  Tenterden   was  satisfied   in    his  in  Goods  of  Gunstan,  7  Prob.  Div.  102, 

own  mind  of  the  infinite  mischief  which  where  it  was  held  that  to  constitute  a 

has  resulted  from  judges,  in  the  con-  sufficient  acknowledgment,  within  sec- 

structions  which  have  been  put  on  vari-  tlon  9  of  the  Wills  Act,  the  witnesses 

ous  statutes,  departing  from  the  plain  must  at  the  time  of  the  acknowledgment 

import  of  words,  in  order  to  soften  the  see,  or  have  the  opportunity  of  seeing,, 

rigor  of  particular  enactments,  which  the  signatureof  the  testator,  and,  if  such 

appeared  harsh  and  strict  when  applied  is  not  the  case  it  is  immaterial  whether 

to  particular  cases.    That  opinion  is  of  the  signature  is,  in  fact,  there  at  the  time 

ereat  value,  and  it  is  not  the  opinion  of  of  attestation,  or  whether  the  testator 

Lord  Tenterden   alone,  but  of  many  says  that  the  paper  to  be  attested  is  his 

high  legal  authorities,  who  have  at  vari-  will,  or  that  his  signature  is  inside  the 

ous   times  expressed  their  disapproba-  paper. 

tion  of  such  a  mode  of  construction.  Whether  the  witnesses  either  actually 
I  next  proceed  to  inquire,  whether  the  saw  the  signature,  or  had  the  op- 
decisions  under  the  Statute  of  Frauds,  portunity  of  seeing  it,  is  to  be  deter- 
and  those  which  have  taken  place  under  mined  by  the  court  from  the  circum* 
this  present  Statute  of  Wills,  militate  stances  of  the  particular  case,  in  the 
against,  and  how  far  such  decisions  absence  of  positive  evidence  one  way 
ought  to  control,  my  opinion.  In  the  or  the  other.  Goods  of  Huckvale.  L. 
first  place,  the  decisions  under  the  R.,  i  P.  &  D.  375  ;  Goods  of  Gunstan,  7 
Statute  of  Frauds  which  have  any  ref-  Prob.  Div.  102  ;  Gwillim  v.  Gwillim.  3 
erence  to  this  case  arise  upon  a  section  S.  &  T.  soo;  Cooper  v.  Bockett,  4 
of  an  act  differently  worded  in  some  Moo.  P.  C.  C.  419.  Compare  Goo&h  oi 
respects,' and,  so  far  as  this  difference  Hammond,  3  S.  &  T.  90;  Goods  of 
makes  a  distinction,  I  am  clearly  exon-  Archer,  L.  R.,  2  P.  &  M.  252. 
erated  from  the  duty  of  folio  wing  them.  1.  i  Wms.  on  Exrs.  (9th  Eng.  ed.) 
In  the  next  place,  where  these  decisions  122;  Gaze  v.  Gaze,  3  Curt.  451  ;  Blake 
are  founded  on  great  and  acknowledged  v.  Knight,  3  Curt.  547;  Keigwin  v. 
principles,  it  would  be  folly  and  pre-  Keigwin,  3  Curt.  61 1  ;  In  re  Davis,  3 
sumption  to  depart  from  them  ;  but,  if  Curt.  748 ;  In  re  Ashmore,  3  Curt.  756; 
the  force  and  efficacy  of  the  Statute  of  In  re  Bosanquet,  2  Rob.  577 ;  In  re 
Frauds  has,  step  by  step,  been  departed  Dinmore,  2  Rob.  641;  Goods  of  Huck- 
from  by  a  series  of  decisions,  each  de-  vale,  L.  R.,  i  P.  &  D.  378 ;  Daintree  v. 
parting  from  the  plain  import  of  the  Butcher,  13  Prob.  Div.  102. 
act,  and  if  such  departure,  although  The  following  decisions  have  been, 
fettering  the  judgments  of  great  legal  made  with  regard  to  acknowledgment 
authorities,  has  been  lamented  by  them  under  the  Victorian  statute : 
as  encroachments  upon  the  statute,  I  **(a)  The  signature  to  be  acknowl- 
am  not  prepared  to  say,  that,  in  the  edged  may  be  made  by  the  testator,  or 
exposition  of  the  present  statute,  such  by  another  for  him.  In  re  Regan,  i 
decisions  are  now  absolutely  binding.  Curt.  908. 

If  the  contrary  were  the  case,  what  *'(b)  A  testator,  whether  speechless 
would  it  be  but  to  perpetuate  a  mode  of  or  not,  may  acknowledge  his  signature- 
construction   which   so    many    of   the  by  gestures.     In  re  Davies,  2  Rob.  337. 
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In  nearly  all  the  states  of  the  union,  acknowledgment  is  the  recog- 
nized  substitute  for  signing  in  the  presence  of  the  witnesses,*  and 
where  the  will  was  signed  by  another  than  the  testator,  it  has  been 

And  see  Parker  v.  Parker,  Milw.  Ir.  (Mass.)  49;  87  Am.  Rep.  687;  Ela  r. 

Eccl.  Rep.  545.  Edwards,  16  Gray  (Mass.)  91 ;  Sechrest 

**(c)  There  is  no  sufficient  acknowl-  p.  Edwards,  4  Mete.  (Ky.)  163;  Reed 

edgment  unless  the  witnesses  either  saw  v.  Watson,  27  Ind.  443;  Adams  v.  Field, 

or  mi^ht  have  seen  the  signature.     {In  21  Vt.  356;  Cravens  r.  Faulconer,  a8 

re  Harrison.  2  Curt.  863;  Hot*  r.Genge,  Mo.  19 ;  Parramore  r.  Taylor,  1 1  Gratt. 

3  Curt.  160;  4  Moo.  P.  C.  C.  265  ;  8Jur.  ( Va.)  220;  Rosser  v,  Franklin,  6  Gratt. 

323;  Goods  of  Swinford,  L.  R.,  i  P.  &  (Va.)    i;  52    Am.  Dec.  97;    Webb  v. 

D.  631.     And  see  Faulds  r.  Jackson.  6  Fleming,  30  Ga.  808 ;  76  Am.  Dec.  675 ; 

No.  Cas.  Sup.  I,)  not  even  though  the  Yoe  r.  McCord,  74  111.  33;  Crowley  v. 

testator  should  expressly  declare  that  Crowley,  80  111.  469;  Abraham  v,  Wil- 

the  paper  to  be  attested  by  them  is  his  kins,  17  Ark.  392  ;  Lewis  v.  Lewis,  11 

will.    Hudson  v,  Parker,  i  Rob.  14;  8  N.  Y.  220;  Canada's  Appeal,  47  Conn. 

Jur.  786;  Shaw  v.  Neville,  i  Jur.  N.  S.  4^0;  In  r*Convev*s  Will,  52  Iowa  197; 

408;  Beckett  v.  Howe,  L.  R.,  a  P.  &  D.  Stirling  r.  Stirling,  64  Md.  144;  Welch 

1,  is  contra:  sed  qu.  v.  Adams,  63  N.   H.  344;  56  Am.  Rep. 

"  (d)  When  the  witnesses  either  saw  521 ;  Allen  v.  Griffin,  69  Wis.  529;  Deer- 

or  might  have  seen  the  signature,  an  ing's  Cal.  Civ.  Code,  §  1276.     See  Crit- 

express  acknowledgment  of  the  signa-  tenden's  Estate,  Myr.  Prob.  (Cal.)  50; 

ture  itself   is   not    necessary,   a   mere  Taney's  Estate.  Myr.  Prob.  (Cal.)  210; 

statement  that  the  paper  is  his   will,  Allison  t*.  Allison,  46  III.  61 ;  92  Anri. 

lure  Davis,  3  Curt.  748;  In   re  Ash-  Dec.    337;    Eelbeck   xk    Cranberry,    2 

more,  3  Curt.  756;   7  Jur.  1045;  Gwil-  Hayw.  (N.  Car.)  232;  2  Am.  Dec.  624; 

lim  V,  Gwillim,  3  S.  <fe  T.  200 ;   29  L.  J.  Baskin  f.  Baskin,  48  Barb.  (N.  Y.)  200 ; 

P.  31;  Goods  of  Huckvale,  L.  R.,  i  P.  Van   Hooser  v.  Van  Hooser,  i  Redf. 

6  6.375;  or  a  direction  to  them  to  put  (N.  Y.)  365 ;  Beane  v.  Yerley,  12  Gratt. 
theirnames  under  his.  In  re  Philpot,  3  (Va.)  239;  Sutton  v.  Sutton,  5  Harr. 
No.  Cas.  2;  Gaze  %\  Gaze,  3  Curt.  451 ;  (Del.)  459;  Rigg  v.  Wilton,  13  111.  15; 

7  Jur.  803.  (And  see  other  cases  n  ted  Beall  v,  Mann,  5  Ga.  456;  Gaither  r. 
bv  Lord  St.  Leonard's  R.  P.  Stat.,  p.  Gaither,  20  Ga.  709;  Vernon  v.  Kirk, 
338  et  seq.;  Wms.  on  Exrs.,  pt.  I,  bk.  II,  30  Pa.  St.  218;  Denton  v,  Franklin,  9 
ch.  11,^11;)  or  even  a  request  by  the  tcs-  B.  Mon.  (Ky.)  28;  Nickerson  v.  Buck, 
tator,  Keigwin  r.  Keigwin,  3Curt.  607;  12  Cush.  (Mass.)  332;  Butler  v.  Ben- 
7  Jur.  840;  or  by  some  person  in  his  son,  i  Barb.  (N.  Y.)  526;  Robins  v. 
presence.  In  re  Bosanquet,  2  Rob.  577;  Coryell,  27  Barb.  (N.  Y.)  556. 

Faulds  t'.  Jackson,  6  No.  Cas.  Sup.  i;  In  Roberts  v,  Welch,  46 'Vt.  164,  it 
In  re  Jones,  i  Deane  3;  i  Jur.  N.  S.  was  held  that  although  it  is  not  neces- 
1096;  Inglesant  v,  IngJesant,  L.  R.,  3  sary  that  the  testator  should  sign  the 
P-&D.  172.  But  see  Morritt  T'.  Doug-  will  in  the  presence  of  the  wit- 
lass,  L.  R.,  3  P.  &  D.  I,  to  sign  the  nesses,  and  it  would  be  enough  that  he 
paper,  is  sufficient.  declared   the   instrument    which     the 

"(e)  When  the  signature  is  seen  or  ex-  witnesses  were   called  to  attest,  to  be 

pressly  acknowledged,  it  is  not  material  his  will,   or  his   instrument,  which  he 

that  the  witnesses  are  not  told  that  the  wished  them  to  attest,  yet  it  is  neces- 

instrument  is  a  will.    Keigwin  v.  Keig-  sary   that   the   subscribing     witnesses 

win,  3  Curt.  607  ;  7  Jur.  840 ;  Faulds  i\  should   know   the  character  of  the  act 

Jackson,  6  No.  Cas.  Sup.  1 ;  or  are  de-  which  they  are  called  upon  to  perform ; 

ceived  into  thinking  that  it  is  a  deed,  and  that,  by  affixing  their  names  to  the 

Sugd.  R.  P.  Stat.,  p.  340.     But  see  the  instrument,  they  are  thereby  attesting 

observations  of  Sir  H.  J.  Fust  in  Willis  the  execution  thereof  by   the  testator, 

f.  Lowe,  5  No.  Cas.  432.  In  Matter  of    Simmon's  Will  (Su- 

"(f)  It  is  of  course  sufficient,  on  a  re-  preme  Ct.),  9  N.  Y.  Supp.  352,  it  was 

execution,  merely  to  acknowledge  the  held  that  under  3  Netv  Tork  Rev.  Stat, 

signature  made  on  a  former  execution.  (7th  ed.),  p.  2285,  ^  40,  requiring  a  tes- 

in  re  Dewell,  17  Jur.  1130."     i  Jarm.  tatorto  sign  his  will  in  the  presence  of 

on  Wills  (5th  ed.)  ♦108.  the  attesting  witnesses,  or  to  acknowl- 

1.  Chase    r.     Kittredge,    11     Allen  edge  the  signature  to  each  of  them,  and 

189 


Vonnal  BaqnldtM.  WILLS,  AidkiunrladgBMnt. 

held  unnecessary  that  the  testator  should  state  in  his  acknowledg- 
ment that  the  other  person  signed  the  instrument  at  his  request.^ 
In  some  states,  as  is  the  case  in  Massachusetts  and  others,  in  which 
the  local  statute  is  framed  upon  the  Statute  of  Frauds,  the  Eng- 
lish decisions  under  that  act  are  of  authority,  and  it  has  been  held 
that  the  validity  of  the  acknowledgment  will  depend  upon  the 
conduct  of  the  testator,  rather  than  his  language,  and  that  any- 
thing which  amounts  in  common  understanding  and  reasonable 
construction  to  an  acknowledgment  that  the  instrument  is  his  will 
or  the  signature  is  his,  is  sufficient,  although  the  witnesses  did  not 
know  what  the  paper  was,  and  did  not  see  the  signature.^     In 

to  declare  at  the  time  that  the  instni-  acknowledged  it  as   his  will   and   re- 

ment  subscribed  is  his  last  will,  probate  quested  them  to  sign  as  witnesses.    Hol> 

of  a  will  is  properly  revoked  when  the  loway  v.  Galloway,  51  III.  159. 

name  of  the  testator  was  not  signed  in  1.  Haynes  v.  Haynes,  33  Ohio  St 

the  presence  of  either  of  the  attesting  598;  31  Am.  Rep.  579.    See  Rosser  v. 

witnesses,  and  he  did  not  acknowledge  Franklin,  6  Gratt.  (Va.)   i ;   52    Am. 

the  signature  to  be   his   to  either  of  Dec.  97. 

them,  and  did  not  declare  the  instru-  8.  Hogan     v,  Grosvenor,    10      Met. 

ment  to  be  his  last  will   and  testament  (Mass.)  56;  43  Am.  Dec.  414;  Osbom 

beyond  answering  '*Yes"  to  the  ques-  v.  Cook,  11  Cush.  (Mass.)  532;   C9  Am. 

tion    of    one    of    the  witnesses  as  to  Dec.   155;    Ela  v.   Edwards,  16  Gray 

whether  the  testator  and  his  wife  were  (Mass.)  92;  Tilden  v.  Tilden,  13  Gray 

making  their  wills.  (Mass.)  no;  Allison  i*.  Allison,  46  Ilu 

In  Matter  of  Merchant's  Will,  i  61;  92  Am.  Dec.  237;  Turner  v.  Cook, 
Tuck.  (N.  Y.)  151,  it  was  held,  that  36  Ind.  129;  Canada's  Appeal, 47  Conn, 
though  the  signature  to  the  will  was  450;  Flood  v,  Pragoff,  79  Kt.  607; 
not  written  with  the  testator's  own  Allen  v.  Griffin,  69  Wis.  529;  Haynes 
hand,  it  was  competent  for  him,  under  v.  Haynes,  33  Ohio  St.  598;  31  Am. 
the  statute,  to  have  made  it  his,  and  to  Rep.  579.  See  Adams  v.  Norris,  25 
have  "subscribed"  the  document,  in  How.  (U.  S.)  353;  Raudebaugh  v. 
contemplation  of  law,  by  acknowledge  Shelley,  6  Ohio  St.  307 ;  Leverett  v. 
ing  his  name  written  there  by  another  Carlisle,  19  Ala.  80;  Nickerson  z;.  Buck, 
person.  The  testator  need  not  have  12  Cush.  (Mass.)  332. 
touched  the  paper  with  his  own  hand  In  Canada's  Appeal,  47  Conn.  450, 
or  with  the  point  of  his  own  pen,  if  the  the  trial  judge  charged  that  if  the  sub- 
subscription  of  his  name  thereto  be  sc  ribing  witness,  "from  the  effects  of  in  > 
adopted  by  his  acknowledgment  and  toxication,  or  from  any  other  cause, 
declaration.  was  ignorant  of  the  nature  and  char- 

Utah, — Signing  and   acknowledging  acter  of  the  instrument  he  was  signing^ 

in  the  presence  of  witnesses  are   both  and  was  not  informed  and  did  not  know 

necessary.    Comp.  Laws  (1888),$  2651.  that  it  was  intended  as  a  will,  but  ig- 

Pennsylvania. — The   statute   in  this  norantly  put  his  name  to  it  merely  bc- 

state  requires  the  will   to  be  "  proved  cause  he  was  told  to  do  so,  without 

by   oaths  or  affirmations "  of  two  or  comprehending  the  nature  and  charac- 

more  competent  witnesses,  and  neither  ter  of  the  transaction,  the  document 

subscription    nor    acknowledgment    is  was  not   legally  executed  as  a   will." 

necessary.      Purd.  Dig.  (nth  ed.),  p.  This  was  held  to  be  error,  the  court, 

1710,  ?  6.  by   Pardee,  J.,    saying:    "The  statute 

New  Jersey, —  See  In  re  Alpaugh,  requires     a    will    to  be    *  in    writing, 

23  N.  J.  Eq.  507 ;  Combs  t^.  Jolly,  3  N.  subscribed   by   the    testator,    and    at- 

J.  Eq.  625;  Den  v,  Mitton,  12  N.J.  L.  tested  by  three  witnesses,  all  of  them 

70;  Mickle  t/.  Matlack,  17  N.J.  L.  86;  subscribing  in  his  presence  and  in  the 

Ludlow  v.  Ludlow,  35   N.  J.  Eq.  480;  presence  of  each  other.'    The  charge 

In  re  McEIwaine,  18  N.  J.  Eq.  449.  declares  the  law  to  be,  that  the  signa- 

In  Illinois^  it  is  immaterial  whether  ture  of  a  testator  to  a  will  is  not  duly 

the    attesting   witnesses   were   present  attested  unless  at  the  time  of  attestation 

when  the  testator  signed  the  will,  if  he  the  attesting  witness  knows  that  the  in- 
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New  York,  where  the  statute  requires  subscription  in  the  presence 

of  the  attesting  witnesses ''  or  an  acknowledgment  of  the  making 
of  the  same  to  them/'  it  has  been  held,  in  analogy  to  the  English 

strument  is  a  will.    This  attributes  too  attesting  witnesses   to    a  will    should 

much  meaning  to  the  word  '  attesta-  actually  see  the  testator  sign  it ;  it  is  a 

tion;'  more  than  has  been  given  to  it  sufficient  acknowledgment  of  it  bj  him, 

bj  courts  which  have  been  called  upon  where,  in   the   hearing  of  the  testator 

to  define  it  where  used  in  similar  stat-  and   the  witnesses,  the  attesting  clause 

utes.    .    .    .     The  primary  reason  for  is  read,  reciting  that  he  had  executed 

the  presence  of  the  witness  is  not  that  the  instrument  as  as  his  will,  and  the 

he  has  known  the  testator  long  or  inti-  testator  thereupon  handed  the  subscribe 

mateljr ;  not  that  he  is  required  to  use  ing  witnesses   the  pen,  and  saw  them 

or  have  anjr  skill  in  detecting  the  pres-  sign  as  such,  altho'ugh  the  testator  ut- 

ence  of  insanity  or  other  forms  of  men-  tered  not  a  word  during  the  whole  time 

tal  disease  or  weakness ;  not  that  he  is  the  witnesses  were  present.     In  matters 

to  have  any  opportunity  for  discover-  of   this  character,  clear  and     explicit 

ing  the  fraudulent  scheme  which  has  acts   are   to  be   regarded,   rather  than 

culminated  in  the  act  of  the  testator,  mere  form.    Allison  v,  Allison,  46  111. 

If  the  presence  of  one  or  three  wit-  61 ;  92  Am.  Dec.  237. 

nesses  provides  any  degree  of  security  Missouri, — Under  a  statute  which  is 

against  the  procurement  of  a  will  from  nearly  a  transcript  of  the   Statute  of 

a  competent  testator  by  fraud, or  against  Frauds,  it  has   been   held   that  there 

the  procurement  of  one  from  a  testator  must  be  some  declaration  by  the  testa- 

without. mental  capacity,  it  is  an  inci-  tor  that  the  paper  was  his  will,  and  a 

dental  benefit ;  it  was  not  in  the  mind  communication   made  by  him  to  the 

of  the  law ;  that  only  intended  that  the  witnesses  that  he  desires  them  to  at- 

witness  should  be  able,  with  a  great  de-  test  it  as  such.     But  this  need  not  be 

gree  of  certainty  at  all  times,  possibly  verbal.     An   act  or  a  sign  is  enough. 

at  a  great  length  of  time  after  his  attes-  If  the  scrivener  says   this  to  the  wit- 

tation,  to  testify  that  the  testator  put  nesses  in  the  presence  of  the  testator, 

his  name  upon  the  identical  piece  of  it  will  do.    The  witnesses  must  know 

paper  upon  which  he  placed  his  own.  that  it  is  the  will   of  the  testator,  and 

He  identifies  the  paper  by  the  conjunc-  witness  it  at  his  request.    Odenwaelder 

tionofthetwo  signatures,  not  the  char-  i'.  Schorr,  8   Mo.  App.  458.     See  also 

acterof  the  contents;  only  the  paper,  Grimm  v,  Tittman,  113  Mo.  56. 

whatever  the  contents  may  prove  to  be."  South    Carolina, — Where    the    will 

The  fact  that  the  testator  produced  was  attested  by  the  three  subscribing 

his  will  with   his  name  upon  it  for  at-  witnesses  at  dififerent  times,  the  one  of 

testation,  and  requested   the  witnesses  the  three  who  attested   in  the  presence 

to  sign  it,  has    been    held  sufficient,  but  not  -very  near  the  testatrix,  did  not 

Green  v.  Grain,  12  Gratt.  (Va.)  25a;  see   her  sign   the  will,   nor  hear    her 

Denton  v,  Franklin,  9  B.  Mon.  (Ky.)  acknowledge   her    signature.      It  was 

a8;  Small  v.  Small,  4  Me.  220;  16  Am.  held    that   the    will   was  not   proved. 

Dec.  253;  Tilden  v,  Tilden,    13  Gray  Tucker  v.  Oxner,  12  Rich.  (S.  Car.)  141. 

(Mass.)  no;    Nickerson   v.   Buck,   12  Vermont. — It  is  not  necessary  that  a 

Cush.  (Mass.)  342 ;  Rucker  v.  Lambdin,  testator  should  sign  his  will  in  the  pres- 

13  Smed.  &    M.  (Miss.)    230;  Rav  v.  ence  of  the  subscribing  witness  thereto. 

Walton, 2  A.  K.  Marsh.  (Ky.)  74;  Hig-  It  is  sufficient  if  he  declares  the  instru- 

gins  V.  Carlton.  28   Md.  117;  92  Am.  ment  which   the  witnesses  are  called 

Dec.  666;    Eelbeck    v.    Granberry,    2  upon  to    attest  to  be  his  will,  which 

Hajw.  (N.  Car.)  232.  he   wishes  them   to   attest.     But   it  is 

But  in  Luper  v.  Werts,  19  Oregon  necessary  that  the  witnesses   know  the 

123,  it  was  held   that  mere  silence  was  character  of  the  act  which   they   are 

iiisnfficient.  called  upon  to  perform,  and   that,  by 

Illinois. —  The  Illinois  statute  does  affixing   their    names    to    ihstrument, 

not  require  the  acknowledgment  of  a  they  are  thereby  attesting  the  execution 

irill  by  the  testator  to  be  in  language,  thereof  by  the  testator.      They   must 

Any  act,  which  indicates  the  same  thing  subscribe  their  names  animo  testandiy 

irith  unmistakable   certainty,    is    suf-  and  in    the   presence  of   each    other. 

dcient;    nor  is   it  necessary  that  the  Roberts  t;.  Welch,  46  Vt.  164. 
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decisions  under  the  Statute  of  Victoria,  that  the  witness  must 
either  see  or  have  the  opportunity  of  seeing  the  signature,*  but 

1.  Matter  of  MacKaj^s  Will,  no  N.  duced    a    paper  and    said:     '  I   have 

Y.  6ii ;  Lewis  r.  Lewis,  ii   N.  Y.  220.  a  paper    which  I  want  vou   to  sign.' 

See   Baskin  v.  Baskin,  36  N.  Y.  416;  One  of   the   persons  took    the    paper 

Sisters  of  Charity  v,  Kellj,  67  N.  Y.  and   saw    what    it  was  and   the    sig- 

409.  nature  of  the  deceased.    The  testator 

Where,  therefore,  it  appeared  that,  then  said :  *This  is  my  will,  I  want 
at  the  time  of  the  alleged  publication  of  you  to  witness  it.*  Both  of  the  persons 
an  instrument  presented  for  probate  as  thereupon  signed  the  paper  as  wit- 
a  last  will,  the  decedent  stated  to  the  nesses  under  the  attestation  clause, 
witnesses  that  he  had  sent  for  them  to  The  deceased  then  took  the  paper  and 
sign  his  last  will;  that  he  then  pre-  said:  *I  declare  this  to  be  my  last 
sented  the  instrument,  stating  that  it  will  and  testament,'  and  delivered  it  to 
was  his  will  and  was  all  ready  awaiting  one  of  the  witnesses  for  safe-keeping, 
their  signatures,  but  he  handed  it  to  At  the  time  when  this  took  place,  the 
the  witnesses  so  folded  that  they  could  paper  had  the  name  of  the  deceased  at 
not,  and  they  did  not,  see  his  signature  the  end  thereof.  It  was  held  that  the 
or  any  part  thereof  except  the  attesta-  will  was  not  properly  executed  for  the 
tion  clause,  it  was  held  that  the  will  was  reason  that  one  of  the  witnesses  did 
not  properly  executed.  Matter  of  Mac-  not  see  the  testator's  signature,  and  as 
Kay's  Will,  no  N.  Y.  611.  In  this  to  that  witness  there  was  not  a  sufli- 
case  the  court,  b>'  Earl,  J^  said  :  ** There  cient  acknowledgment  of  the  signature 
would  undoubtedly  have  been  a  formal  or  a  proper  attestation.  It  is  true  that 
execution  of  the  will  in  compliance  in  Willis  f.  Mott,  36  N.  Y.  491,  Davies, 
with  the  statutes  if  the  witnesses  had,  C.  J.,  writing  the  opinion  of  the  court, 
at  the  time,  seen  the  signature  of  the  said  that  *the  statute  does  not  require 
testator  to  the  will.  Subscribing  wit-  that  the  testator  shall  exhibit  his  sub- 
nesses  to  a  will  are  required  by  law,  scription  to  the  will  at  the  time  he 
for  the  purpose  of  attesting  and  iden-  makes  the  acknowledgment.  It  would, 
tifying  the  signature  of  the  testator,  therefore,  follow  that  when  the  sub- 
and  that  they  cannot  do  unless  at  the  scription  is  acknowledged  to  an  attest- 
time  of  the  attestation  they  see  it.  And  ing  witness  it  is  not  essential  that  the 
so  it  has  been  held  in  this  court.  In  signature  be  exhibited  to  the  witness.* 
Lewis  I/.  Lewis,  11  N.  Y.  221,  where  This  is  a  mere  dictum^  unnecessary  to 
the  alleged  will  was  not  subscribed  by  the  decision  in  that  case,  and,  there- 
the  testator  in  the  presence  of  the  wit-  fore,  cannot  have  weight  as  authority, 
nesses,  and  when  they  signed  their  The  formalities  prescribed  by  the 
names  to  it,  it  was  so  folded  that  they  statute  are  safeguards  thrown  around 
could  not  see  whether  it  was  signed  by  the  testator  to  prevent  fraud  and  im- 
him  or  not,  and  the  only  acknowledg-  position.  To  this  end  the  witness 
ment  or  declaration  made  by  him  to  should  either  see  the  testator  subscribe 
them  or  in  their  presence  as  to  the  his  name,  or  he  should,  the  signature 
instrument  was:  *  I  declare  the  within  being  visible  to  him  and  to'  them,  ac- 
to  be  my  will  and  deed,'  it  was  held  knowledge  it  to  be  his  signature, 
that  this  was  not  a  sufficient  acknowl-  Otherwise  imposition  might  be  possible 
edgment  of  his  subscription  to  the  wit-  and  sometimes  the  purpose  of  the 
nesses,  within  the  statute.  In  that  case  statute  might  be  frustrated." 
Allen,  J.,  writing  the  opinion,  said:  *  A  Where  the  subscription  to  a  will  was 
signature  neither  seen,  identified,  or  in  not  made  by  the  testatrix  in  the  pres- 
any  manner  referred  to  as  a  separate  ence  of  the  attesting  witnesses,  nor  of 
and  distinct  thing,  cannot,  in  any  just  either  of  them  ;  neither  was  it  acknowl- 
sense,  be  said  to  be  acknowledged  by  a  edged  by  her  to  them,  or  either  of  them; 
reference  to  the  entire  instrument  by  and  to  one  of  the  attesting  witnesses 
name  to  which  the  signature  may  or  there  was  no  declaration  by  the  testa- 
may  not  be  at  the  time  subscribed.'  In  trix,  or  anyone  in  her  presence,  that 
Mitchell  r.  Mitchell,  16  Hun  (N.  Y.)  the  instrument  was  her  will,  it  was 
97 »  aj^rmed,  in  this  court,  in  77  N.  Y.  held  that  the  requirements  of  the  stat- 
596,  the  deceased  came  into  a  store  ute  in  respect  to  execution  were  neither 
where    two    persons    were    and    pro-  formally    nor    substantially    complied 
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that  when  a  testator  produces  a  paper  to  which  he  has  personally 
affixed  his  signature,  plainly  apparent,  requests  the  witnesses  to 
attest  it,  and  declares  it  to  be  his  last  will  and  testament,  it  is  a 
substantial  compliance  with  the  requirements  of  the  statute.^  In 
New  Jersey,  there  is  a  similar  provision  which  would  probably 
receive  a  like  construction.* 

4.  Sealing. — Sealing,  except  in  Nevada,  where  the  statute  pro- 
vides that  the  will  shall  be  sealed  by  the  testator's  seal,*  is  un- 
necessary,* unless  the  will  is   executed  by  virtue  of  a  power 

with.    Baker  v.  Woodbridge,  66  Barb,  must  be  satisfactory  proof  of  the  sub- 

(N.  Y.)  261.  scription  and  publication  of  the  will  in 

After  testator  had  signed  his  will,  the  presence  of  two  witnesses.  In  re- 
he  went  with  the  draftsman  to  the  spect  to  the  subscription,  it  is  sufficient 
store  of  one  of  the  attesting  witnesses,  that  it  be  either  made,  or  acknowl- 
where.  after  he  had  declared  it  to  be  edged,  in  the  presence  of  those  who 
his  will,  he  laid  it  on  a  table  for  the  attest  it.  If  it  be  unsigned,  it  is  no 
witnesses  to  sign.  The  will  was  folded,  will;  and  in  that  case,  publication  and 
but  in  such  waj  that  the  signature,  as  attestation  are  alike  unavailing.  If 
well  as  the  attestation  clause,  was  in  signed  by  another  than  the  testator,  and 
sic^ht  of  the  witnesses.  The  attestation  the  signature  be  purposely  concealed 
clause  recited  the  testator's  acknowl-  from  his  view  and  that  of  the  attest- 
edgment  of  his  signature  to  both  the  ing  witnesses,  the  mere  publication  of 
witnesses,  but  (16  years  having  elapsed)  the  instrument  as  his  last  will  and  testa- 
neither  witness  was  certain  that  the  ment  cannot  fairly  be  deemed  an  ac- 
testator  did  so  acknowledge  it.  The  knowledgment  that  the  unseen  sub- 
draftsman,  however,  swore  positively  scription  was  made  by  his  direction, 
that  he  did.  It  was  held  that  it  was  Chaffee  v.  Baptist  Missionary  Con- 
properly  executed.  Matter  of  Lantry's  vention,  xo  Paige  (N.  Y.)  91 ;  40  Am. 
Will  (Supreme  Ct.),  5  N.Y.  Supp.  501.  Dec,  225;    Lewis  v.  Lewis,  11   N.  Y. 

1.  Baskin  v.  Baskin,  36  N.  Y.  416;  220;  Rutherford  v.  Rutherford,  i  Den. 
Gilbert  v,  Rnox,  52  N.  Y.  125;  Matter  (N.  Y.)  33  ;43  Am.  Dec.  644.  When, 
of  Look  (Supreme  Ct.),  7  N.  Y.  Supp.  however,  the  testator  produces  a 
298;  Matter  of  Austin,  45  Hun  (N.  V.)  paper,  to  which  he  has  personally 
I.  Compare  Matter  of  Van  Geison,  47  affixed  his  signature,  requests  the  wit- 
Hun  (N.  Y.)  5;  Matter  of  Simmon's  nesses  to  attest  it,  and  declares  it  to 
Will  (Supreme  Ct.),  9  N.  Y.  Supp.  352;  be  his  last  will  and  testament,  he  does 
Matter  of  Trenor's  Estate  (Surrogate  all  that  the  law  requires.  It  is  enough 
Ct.),  4  N.  Y.  Supp.  466.  that  he   verifies  the    subscription    as 

In  baskin  v.  Baskin,  36  N.  Y.  418,  authentic,    without    reference    to    the 

Porter,  J.,  said  :  '*  The  subscription  and  form  in  which  the  acknowledgment  is 

publication  of  a  testamentary  instru-  made;  and  there  could  be  no  more  un- 

meot  are  independent  facts,  each  of  equivocal  acknowledgment  of  a  signa- 

which  is  essential  to  its  complete  exe-  ture  thus  affixed,  than  presenting  it  to 

cution.  (2  N^ew    Tork  Rev.  Stat.  63,  the  witnesses  for  attestation,  and  pub- 

f  40.)    The  requirement  that  the  first  lishing  the  paper  so  subscribed  as  his 

shall  be  made  or  acknowledged  in  the  will."     See  also  Sisters  of  Charity  v, 

presence  of  each  of  the  witnesses  who  Kelly,  67  N.  Y.  409. 

attest  it,  is  to  identify  and  authenticate  S.  Ludlow  v,  Ludlow,  35  N.  J.  Eq. 

the  instrument  as  one  subscribed  by  the  489.     Compare  Booth    v,  Timoney,  3 

party.    The  requirement  of  publication  Dem.  (N.  Y.)  416;  6  N.  Y.  Supp.  41. 

in  presence  of  each  is  to  prevent  im-  8.  Nexmda  Gen.  Stat.  (1886),  ^  3002. 

position  upon  the  testator  by  procuring  A  similar  provision  once  existed  in 

him  to  execute  and  acknowledge  a  will  Neiu   Hampshire^  but    has    been    re- 

or  codicil,  under  pretense  that  it  is  a  pealed.  Gen.  Laws  (1878),  ch.  193,  §  6; 

paper  of  a  different  nature.    The  two  Act.  of  Sept.  30,  1887. 

prerequisites  are  distinct  in  their  na-  4.  i    Jarm.   on    Wills   (5th   ed.)   78; 

ture,  as  well  as  their  purpose,  and  an  Schouler  on  Wills   (2d    ed.),    ^   309; 

omission  to  comply  with  either  is  fatal  Ketchum  v.  Stearns,  8  Mo.  App.  66; 

to  the  validity  of  the  instrument.  There  Doe  i;.  Pattison,  2  Blackf.  (Ind.)  355; 
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requiring  such  paper  to  be  under  hand  and  seal,  in  which  case  it 
IS  essential  to  a  valid  execution  of  the  power.^ 

Sealing  is  not  signing,  and  does  not  cure  the  want  of  signature 
by  testator*  or  subscription  by  witnesses.^ 

6.  Attestation  and  Subscription — a.  Distinguished. — Attesta- 
tion consists  in  the  act  of  witnessing  the  performance  of  the  stat- 
utory requirements  to  valid  execution.  Subscription  is  the  sign- 
ing  of  the  witnesses'  names  upon  the  same  paper,  for  the  sole  pur- 
pose of  identification,  and  implies  that  attestation  has  been  per- 
formed. The  one  is  mental,  the  other  mechanical ;  there  may 
be  perfect  attestation  without  subscription.* 

b.  In  the  Absence  of  Legislation. — In  the  absence  of  leg- 
islation, attestation  and  subscription  are  unnecessary.^ 

Matter  of   Diez's  Will,   50  N.  T.  88;  mechanical,  and   to  attest  a  will  is  to 

Pollock  V.  Glassell,  3  Gratt.  ( Va.)  452.  know  that  it  was  published  as  such,  and 

See  Wright  v.  Wakeford,  17  Ves.  434;  to  certify  the  facts  required  to  constitute 

Williams  v.  Burnett,  Wright  (Ohio)  an  actual  and  legal  publication ;  but  to 

53;  Smith  t;.  Evans,  i  Wils.  313 ;  Piatt  subscribe  a  paper  published  as  a  will,  is 

V.  M'Cullough,  I  McLean  (U.S.)  69;  only  to  write  on   the  same  paper  the 

Grubbs  v.  McDonald,  91   Pa.  St.  236;  names  of  the  witnesses,  for  the  sole 

Avery  v,  Pixley,  4  Mass.  460;  Hight  v,  purpose  *of  identification.    There  may 

Wilson,  I   Dall.   (Pa.)   94;   Rohrer  v.  be  a  perfect  attestation  in  fact,  without 

Stehman,  i  Watts  (Pa.)  442.  subscription." 

1.  Dormer  v.  Thurland,  2  P.  Wms.  Where  by  the  terms  of  a  power  the 
506.  See  Hight  v.  Wilson,  i  Dall.  instrument  by  which  it  is  executed  is 
(Pa.)  94;  Arndt  v,  Arndt,  x  S.  &  R.  to  be  sealed  and  delivered  in  the  pres- 
(Pa.)  256;  Pollock  V.  Glassell,  2  Gratt.  ence  of,  and  attested  by,  two  or  more 
(  Va.)  439;  Powers,  vol.  t8,  p.  920  et  seg,  credible  witnesses,  it  is  sufficient  prima 

2.  I  Jarm.  on  Wills  (5th  ed.)  78;  yac«€  evidence  of  attestation  if  on  the 
Schouler  on  Wills  (2d  .ed.),  ^  307;  instrument  there  appears  an  indorse- 
Smith  V,  Evans,  i  Wils.  313;  Wright  ment  to  the  effect  that  it  has  been 
V.  Wakeford,  17  Ves.  434;  Pollock  v,  sealed  and  delivered  in  the  presence  of 
Glassell,  2  Gratt.  (Va.)  452.  two  persons,  although  such  two  per- 

8.  Goods  of  Byrd,  3  Curt.  1x7.  sons  are  not  named  as  witnesses,  either 

Tearing  off  Seal — Bayocatlon. — Tear-  in  the  body  of  the  instrument  or  the 

ing  off  the  seal  has  been  held  to  work  attestation.     Ricketts  v.  Loftus,  4  Y.  & 

a    revocation.      Avery    v,    Pixley,    4  C.  519. 

Mass.  462.  6.  Such  at  least  is  the  case  in  Penw 

4.    I  Jarm.  on  Wills  (5th  ed.)    109,  jy/T^a»fff,  under  a  statute  which  requires 

110;    Ricketts  v.   Loftus,  4  Y.  &   C.  the  will  to  be  "proved  by  the  oaths  or 

519;  Swift  V.  Wiley,  i  B.  Mon.  (Ky.)  affirmations  of  two  or  more  competent 

117.   See    Hudson   v.    Parker,  i    Rob.  witnesses."    Purd.  Dig.  (ixth  ed.)  1710, 

14;  8  Jur.  788;  Burdett  v,  Spilsbury,  ?  6,  and  notes.     Rohrer  v,  Stehman, 

10  CI.  &   F.  340;  Freshfield  v.  Reed,  i  Watts  (Pa.)  463. 

9  M.  &  W.  404;    Gerrish   v,   Nason,  In  Frew  v.  Clarke,  80  Pa.  St.  170,  it 

22  Me.  441;  39  Am.  Dec.  589;  Reed  v.  was  held  sufficient  to  prove  the  signa- 

Watson,  27  Ind.  448.  ture,  although  there  were  no  subscribe 

Attestation  and  Subscription  Dlstln-  ing  witnesses,  and  only  one  of  the  wit- 

gnished. — In  Swift  V.  Wiley,  I  B.  Mon.  nesses  called  had    actually    seen    the 

(Ky.)    X17,     Robertson,   C    J.,    said:  testator  sign. 

"To  attest  the  publication  of  a  paper  Moreover,  the  witnesses  who  prove 

as  a  last  will,  and  to  subscribe  to  that  the  will  need  not  be  those  who  signed 

paper    the    names    of  the    witnesses,  it.    Rohrer  v.  Stehman,  i  Watts  (Pa.) 

are  very  different  things,  and  are  re-  463;  Hight  v.  Wilson,  i  Dall.  (Pa.)  94; 

quired   for  obviously  distinct  and  dif-  Arndt  v.  Arndt,  i  S.  &  R.  (Pa.)  256. 

ferent    ends.     Attestation    is    the    act  In  England^  prior  to  the  passage  of 

of  the  senses,  subscription  is  the  act  of  i  Vict.,  ch.  26,  §  9,  in  1837,  wills  of  per- 

the  hand ;  the  one  is  mental,  the  other  sonalty  required  neither  attestation  nor 
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r.  Effect  of  Legislation. — Under  the  Statute  of  Frauds, 
29  Car.  II,  ch.  3,  §  5,  a  will  of  lands  must  be  ''attested  and  sub- 
scribed  in  the  presence  of  the  devisor  by  three  or  four  credible 
witnesses.*'*  The  Statute  of  Victoria,  i  Vict.,  ch.  26,  §  9,  extended 
the  same  rule  to  wills  of  personalty  by  providing  that  no  will 
made  on  or  after  January  i,  1838,  should  be  valid  unless  the 
signature  be  "  made  or  acknowledged  by  the  testator  in  the  pres- 
ence of  two  or  more  witnesses  present  at  the  same  time,'*  who  are 
to  attest  and  subscribe  the  will  **  in  the  presence  of  the  testator,*' 
no  particular  form  of  attestation,  however,  being  necessary.*  In 
all  the  states  of  the  Union  except  Pennsylvania^  the  local  statute 
requires  wills  of  real  or  personal  property  to  be  attested  and  sub- 
scribed by  witnesses  to  pass  any  estate.*  lo  most  states,  with 
the  exception  of  New  York  and  New  Jersey,  whose  wills  acts 
bear  a  strong  analogy  to  the  Statute  of  Victoria,  the  local  wills 
act  seems  framed  upon  the  model  of  the  Statute  of  Frauds,  rather 

subscription.  High,  Appellant,  2  Dougl.  that  in   some,   Bracton,   lib.   2,   f.  61 ; 

(Mich.)  515;  Leathers  v.  Greenacre,  53  Fleta,  lib.  2,  f.  125,  such  publication  is 

Mc.  561;  Parker  v.   Brown,  6  Gratt.  only   recommended;  while  in  others, 

(V*-)  554-  Swimb.  pt.  i,  ^  3,  pi.  13;  Godolph.  pt. 

And  this  is  the  law  in  the  United  i,  ch.  21,  §  i,  it  is  meant  not  that  the 
States  in  the  absence  of  statutes  to  the  will  must  be  proved  by  two  witnesses 
contrary.  McGrews  v.  McGrews,  i  present  at  its  publication,  but  that  two 
Stew.  &  P.  (Ala.)  30;  £x /.  Henry,  24  witnesses  are  necessary  for  the  due 
Ala.  638;  Hilliard  v.  Binford,  10  Ala.  proof  of  a  testament,  as  they  are  for  the 
977;  Mealing  v.  Pace,  14  Ga.  596;  proof  of  any  other  fact  by  the  rules  of 
Leathers  v.  Greenacre,  53  Me.  561;  the  civil  law.  Still  less  are  any  sub- 
High,  Appellant,  2  Dougl.  (Mich.)  515 ;  scribing  witnesses  necessary  for  the  giv- 
Mareton  v,  Marston,  17  N.  H.  503;  43  ing  full  force  and  effect  to  a  mere  tes- 
Am.  Dec.  61 1 ;  Brown  v.  Shand,  i  tament.  Brett  v.  Brett,  3  Add.  224." 
McCord  (S.  Car.)  409;  McGee  v.  Wms.  on  Exrs.  (8th  ed.),'pt.  I,  bk.  II, 
McCants,  i  McCord  (S.  Car.)  517.  See  ch.  II,  §  II. 
'  also  Lake  v.  Warner,  34  Conn.  483;  1.  i  Jarm.  on  Wills  (8th  ed.)  77. 
Plater  V.  Grome,  3  Md.  142;  Guthrie  2.  Schouler  on  Wills  (2d  ed.),  Ap- 
f.  Owen,  2  Humph.  (Tenn.)  207;  36  pendix,  p.  691. 
Am.  Dec.  311.  8.  Lawson  Rights,  Rem.  &  Pr.,  vol. 

In  regard  to  such  wills  it  is  said:  6,  §  3173;  Stimson's  Am.  Stat.  Law 
"Wills  and  codicils  of  personal  estate  2644;  i  Jarm.  on  Wills  (5th  ed.)  77 
need  not  any  witness  of  their  publica-  note  i,  by  Randolph  and  Talcott; 
tion.  See  Allen  v.  Hill,  Gieb.  Rep.  Sutton  v.  Sutton,  5  Harr.  (Del.)  459; 
260;  Wright  v.Waithoe,  and  other  cases  Owens  v.  Bennett,  5  Harr.  (Del.)  367; 
cited  in  Simbrey  v.  Mason,  Comyns*  Hooks  v.  Stamper,  18  Ga.  471 ;  Rigg 
^^P-452;  Cunningham  v,  Ross,  2  Cas.  v,  Wilton,  13  111.  15;  Doe  v,  Pattison, 
temp.  Lee  478.  Custody  is  a  suf-  2  Blackf.  (Ind.)  355;  In  re  Boyens^ 
ficient  publication  of  them,  Miller  v,  23  Iowa  354;  Devecmon  v,  Devecmon^ 
Brown,2Hagg.  211;  although  it  is  safer  43  Md.  335;  Rose  v,  Allen,  1  Coldw. 
and  more  prudent,  and  leaves  less  in  (Tenn.)  23;  Davis  v.  Davis,  6  Lea 
thebreast  of  the  ecclesiastical  judge,  if  (Tenn.)  546.  Chmfare  Rossetter  v. 
they  be  published  in  the  presence  of  Simmons^  6  S.  &  R.  (Pa.)  41^2. 
witnesses,  2  Bl.  Com.  502.  Indeed,  A  will  of  personalty  wholly  in  the 
some  of  the  older  authorities  have  been  handwriting  of  the  testator,  and  sub- 
supposed  to  lay  it  down  that  such  a  scribed  by  him,  is  valid  in  the  District 
publication  before  two  sufficient  wit-  of  Columbia^  vnthout  the  attestation  of 
nesses  is  absolutely'  necessary,  i  Rob-  subscribing  witnesses  or  other  formal- 
erts  on  Wills  183.  But  on  a  closer  in-  ity.  Mclntire  v,  Mclntire,  8  Mackey 
spection  of  the  passages  cited,  as  con-  (D.  C.)  482.  See  also  Morris  v.  Mor- 
taining  such  a  doctrine,  it  should  seem  ton  (Ky.  1892),  20  S.  W.  Rep.  287. 
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than  the  Victorian  Statute.*  In  regard  to. the  number  of  wit- 
nesses required  and  slight  variations  in  detail,  the  local  statute 
should  be  consulted.* 


1.  I  Jann.  on  Wills  (5th  ed.)  77,  prove  the  execution  of  the  will  merely, 
note  i;  Schouler  on  Wills  (2d  ed.)«  ^  the  statute  does  not  expressly  require 
319.  And  see  the  statutes  of  the  the  examination  of  all  the  witnesses, 
various  states.  nor  do  we  think  such  requirement  is 

2.  InBtanoes  Where  the  StrictneBS  of  necessarily  implied.  It  is  true  the 
the  Law  Has  Been  Belaxed  as  to  Number  statute  authorizing  the  proof  of  wills  at 
of  Subscribing  Witnesses. — In  Mary-  the  time  of  their  execution,  or  after- 
land  it  has  been  held  that  where  a  will  wards,  before  the  death  of  the  testator, 
made  two  vears  and  a  half  after  the  en-  seems  to  require  that  all  the  witnesses 
actment  ol  an  act  of  parliament  relat-  should  be  sworn ;  but  that  is  a  special 
ingto  frauds  and  perjuri/^sof  29Charles  provision,  applying  only  to  such  cases, 
II.,  was  not  executed  in  the  presence  of  and  was  not  designed  as  a  rule  to 
the  prescribed  number  of  witnesses,  it  govern  the  action  of  the  court  of  pro- 
was  not  thereby  rendered  invalid,  since  bate  or  the  superior  court.  Nor  does 
it  was  executed  before  the  publication  the  fact  that  three  competent  witnesses 
of  the  statute  in  that  province,  and  be-  are  required,  authorize  the  inference 
fore  the  making  of  the  Act  of  Assembly  that  all  must  be  produced  and  exam- 
directing  the  manner  of  pleading  the  ined.  The  argument  in  behalf  of  the 
laws  of  England  in  the  commissary's  appellants,  in  this  part  of  the  case, 
court,  and  also  in  the  infancy  of  the  seems  to  confound  the  attestation 
country,  when  evidences  were  harder  with  the  method  of  proving  the  attesta- 
to  come  by  than  now.  Clayland  v.  tion.  The  attestation  is  only  complete 
Pearce,  I  Harr.  &  M.  (Md.)  29.  See  when  made  by  three  witnesses.  When 
also  Castro  V.  Castro,  6  Cal.  158,  where  so  made,  it  may  be  proved,  upon 
the  strictness  of  the  rules  of  the  civil  common-law  principles,  by  one  credi- 
law  was  relaxed  in  favor  of  remote  ble  witness.  We  see  no  reason  or 
districts.  propriety,  therefore,  in  requiring  the 

A  will  made  in  the  country  in  the  testimony  of  all  the  witnesses  for  the 
presenceof  only  four  witnesses  residing  purpose  of  proving  the  mere  act  of 
in  the  place  is  valid,  where,  from  the  signing  and  attesting  the  will." 
violence  of  the  testator's  sickness  and  It  has  been  held  that  a  will  with  two 
the  distance  at  which  other  credible  witnesses  is  sufficient  to  pass  real  prop- 
witnesses  resided,  a  larger  number  erty  in  Kentucky^  but  the  will  may  be 
could  not  be  obtained.  Henriette  v.  proved  by  the  evidence  of  one.  Davis 
Duplessis,  3  La.  Ann.  658;  Graves  v.  v.  Mason,  i  Pet.  (U.S.)  503;  Harper 
Graves,  10  La.  Ann.  212.  v.  Wilson,  2  A.  K.  Marsh.  (Ky.)  465; 

Where  More  than  Required  Number  Griffith  v,  Griffith,  5  B.  Mon.  (Ky.)  511. 
Subscribe. — Where  the  statute  requires  In  Mickle  v.  Matlack,  17  N.  J.  L.  86, 
only  two  subscribing  witnesses,  a  will  it  was  held  that  although  three  sub- 
subscribed  by  three,  one  of  whom  is  scribing  witnesses  are  necessary  to  the 
incompetent,  is  valid.  Ackless  v.  Seek-  attestation  of  will  of  real  estate  in  New 
right,  t  111.  76.  See  also  Carroll  v.  Jersey,  one  of  them  is  sufficient  to 
Norton,  3  Bradf.  (N.  Y.)  391.  prove'its  execution. 

Whether  All   Subscribing    Witnesses        See  further,  on  this  point,  Lindsay  7>. 

Keed  Be  CaUed  at  Probate. — In  the  ab-  M'Cormack,  2  A.  K.  Marsh.  (Ky.)  229; 

sence  of  special  statutory  requirement,  12  Am.  Dec.  387  ;  Turner  t'.  Turner,  1 

less  than  the  required  number  of  sub-  Litt.   (Ky.)    loi ;   Hall  v.  Sims,  2  J.J. 

scribing  witnesses  may  suffice  to  estab-  Marsh.  (Ky.)  509;  Overall  r.  Overall, 

lish  the  bill  at  probate.    Thus,  in  Vir-  Litt.    Sel.  Cas.    (Ky.)  501;    Welch  r. 

g-iniay  though  the  statute    requires  at  Welch,  2  T.  B.  Mon.  (Ky.)83;  15   Am. 

least  two  witnesses  to  a  will,  it  may  be  Dec.   126;    Walker  v.  Hunter,  17  Ga. 

proved  by  one  of  them,  he  proving  the  364;    Barney   f.  Chittenden,  2  Greene 

attestation  of  the  other.     Laml)erts  v,  (Iowa)  165;  Crusoe  r.  Butler,  36  Miss. 

Cooper,  29  Gratt.  (Va.)  61.  150;   Graham  v.  O'Fallon,  3  Mo.  507; 

So,  in  Connecticut,  vrhere  the  statute  Jackson  v,  Thompson,  6  Cow.  (N.  Y.) 

requires  three  witnesses,  the  court  said,  178;  McKeen  v.  Frost,  46, 1  Me.   239; 

in  Field's  Appeal,  36  Conn.  279:  *' To  Deakins  v.  Hollis,  7  Gill  &  J.  (Md.) 
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d.  Effect  of  Unsigned  Attestation  Clause  in  Jurisdic- 
tions IN  Which  Subscription  Is  Unnecessary. — In  jurisdic- 
tions in  which  subscribing  witnesses  are  not  essential  to  the  va- 
lidity of  the  will,  an  unsigned  attestation  clause  raises  a  presump- 
tion that  the  testamentary  intention  never  took  full  effect.*  This 
presumption,  however,  is  based  upon  the  theory  that  the  incom- 
plete execution  shows  an  incomplete  purpose,  and  may  be  repelled 
by  slight  evidence  showing  that  the  testator  did  in  fact  intend  it 
to  operate  without  an  attestation,  or  was  prevented  by  act  of  God 
from  completing  the  instrument  to  which  his  mind  had  fully  and 
finally  assented.* 

311;   Whitenack  v.  Strvker,   2   N.J.  test,  all   required  by  the  statute  must 

Eq.  8;  Bailey  V.  Stiles,  2  N.J.  Eq.  220;  be    produced.    Chase    v,    Lincoln,    3 

Wyckoff  V.   Wyckoff,    16   N.    J.    Eq.  Mass.  236. 

401 ;  Den  v.  Mitton,  la  N.  J.  Eq.  70;  In  New  Tork^  it  was  held  that  a  will 
Jackson  v.  Van  Dyke,  i  N.  J.  L.  39;  executed  previously  to  the  revised  stat- 
Harrison  v.  Burgess,  i  Hawks  (N.  Car.)  utes,  although  attested  by  only  two  wit- 
384;  Doer.  Springs,  10  Ired.  (N. Car.)  nesses,  if  the  testator  died  after  the 
180;  Brown  v,  Beaver,  3  Jones  (N.  statute  went  into  effect,  is  sufficiently 
Car.)  516;  67  Am.  Dec.  355 ;  Hight  v,  attested  as  a  will  of  real  estate.  Law- 
Wilson,  I  Dall.  (U.  S.)  04;  Watkins  v.  rence  r.  Hebbard,  i  Bradf.  (N.  Y.)  252. 
Watkins,  13  Rich.  (S.  C5ar.)  66.  Com-  In  South  Carolina^  it  was  held  that 
fart  Jackson  v,  Vickory,  i  Wend,  a  will  executed  in  the  presence  of 
(N.  Y.)  406;  19  Am.  Dec.  522;  Evans  two  subscribing  witnesses  is  not  such 
V.Evans,  12  Smed.  ft  M.  (Miss.)  403;  an  execution  under  the  statute  as  will 
Lewis  V.  Maris,  i  Dall.  (U.  S.)  278;  pass  real  estate,  although  the  pen ner of 
Hylton  V.  Brown,  i  Wash.  (U.  S.)  the  will  was  present  at  the  execution; 
2^;  Weigel  V,  Weigel,  5  Watts  and  a  codicil  executed  in  the  presence 
(Pa.)  486;  Hock  V.  Hock,  6  S.  &  R.  of  two  subscribing  witnesses,  one  of 
(Pa.)  47.  whom  was  different  from  the  two  wit- 

The  practice  of  the  ecclesiastical  nesses  to  the  will,  does  not  give  effect 
courts,  however,  was  to  require  at  least  to  the  will  as  to  the  real  estate.  Dun- 
two  witnesses  to  prove  a  will  of  per-  lop  v,  Dunlop,  4  Desaus.  (S.  Car.)  30^. 
fionalty.  Wms.  on  Exrs.  (8th  ed.),  pt  1.  Schouler  on  Wills  (2d  ed.),  ^  31^; 
I,  bk.  II,  ch.  II,  ^  II.  Beaty  v,  Beaty,  i  Add.  154 ;  Walker  v. 

In  Pennsylvania^  the  will  must  be  Walker,  i  Meriv.  503 ;  Scott  v.  Rhodes, 

proved  by  two  witnesses,   under   the  i    Ph.   19;  Harris    v,   Bedford,  2    Ph. 

act  of  Aprils,  1833.  Purd.  Dig.  (nth  177;  Mathews  v,  Warner,  4  Vcs.  186; 

ed.)  1 7 ID,  r  6;   Rossetter  v.  Simmons,  Watts     v.     Public     Administrator,    4 

6  8.  &R.  (Pa.)452.  Wend.   (N.    Y.)    168.     See    Jekyll    ». 

In  Mississiffi^  it  has  been  held  that  Jekyll,  i  Cas.  temp.  Lee  419. 

a  will  of  personalty  mav  be  proved  by  Htflogr&phlc  Wills. — The  principle  in 

one  witness.     Kirk  v,  State,  13  Smed.  the  text  has  been  held  not  to  apply  to 

&  M.  (Miss.)  406.  holographic  wills.    Perkins  v.  Jones,  84 

So  in  Tennessee^  if  there  be  no  con-  Va.  361 ;  Brown  xk  Beaver,  3  Jones  (N. 

test  as  to  its  validity.    Rogers  r;.  Win-  Car.)  516;  67  Am.  Dec.  255  ;  Harrison 

ton,  2  Humph.  (Tenn.)  178.  v.  Burgess,   i    Hawks  (N.  Car.)   384; 

It  was  held  in    Worsham   v.   Wor-  Hill  v.  Bell,   Phil.  (N.  Car.)   122;   93 

sham,  j5  Leigh  (Va.)  589,  that  in  Vir'  Am.  Dec.  583;  contra,  Power  t*.  Davis, 

ginia,  before  the  Statute  of  1834-35,  ch.  3  Mc  Arthur  (D.  C.)  162. 

60,  a  testament  of  personal  estate  might  As  to  the  Maryland  rule,  see  Devec- 

bc  well  proved  by  a  single  witness.  mon  r.  Devecmon,  43  Md.  335 ;  Plater 

In  Massachusetts ^\\ie  testimony  of  r.  Groome,  3  Md.  134;  Brown  v.  Til- 
one  of  the  subscribing  witnesses  is  den,  5  Har.  &  J.  (Md.)  371 ;  Barnes  v, 
sufficient  to  justify  probate,  if  it  ap-  Syester,  14  Md.  509. 
pears  to  the  satisfaction  of  the  court  If  the  attestation  clause  is  signed  by 
that  no  one  interested  in  the  estate  one  witness,  the  presumption  does  not 
objects.  Massachusetts  Pub.  Stat,  arise.  In  re  Soher's  Estate,  78  Cal.  477. 
(1082),  ch.  129,  (  I.    But  in  case  of  con-  S.  Buckle  v.  Buckle,  3  Ph.  323 ;  Stew- 
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€,  Essentiality  of  Attestation  Clause.— Provided  the 
will  is  attested  and  subscribed  as  required  by  the  local  statute^  a 
formal  attestation  clause  is  not  essential  to  its  validity.*  It  is 
sufficient  that  the  witnesses  subscribe  animo  attestandi,  under  or 
against  the  word  **  witnesses  "  or  other  corresponding  expression, 
or  simply  subscribe  their  names  without  any  such  expression  at 
all* 


art  V,  Stewart,  3  Moo.  P.  C.  C.  193 ;  sudden  illness  which   resulted   in   her 

Salteman  v.  Pennington,  3  Moo.  P.  C.  death.    The  paper  was  indorsed  as  her 

C.  223 ;  Goods  of  Gerram,  i  Hagg.  550;  will  and  was  found  near  the  top  of  her 

Goods  of  Thomas,  x  Hagg.  596 ;  Goods  traveling  trunk,  in  the  room  at  a  hotel 

of  Edmonds,  i  Hagg.  ^8;  Bragge   v.  where  she  was  staying  at  the  time  of 

Dyer,  3    Hagg.    207;     Pett    v.   Hake,  her  death,  and  this  trunk  also  contained 

3  Cart.  612;  Watts  t;.  Public  Admin-  other  papers,  her   watch,  jewelry,  and 

istrator,  4  Wend.  (N.  Y.)  168.  clothing.    There  was  evidence  that  she 

A  Blight  Presumption. — The  rule  is,  had  said  frequently,  that  all  persons 
that  the  presumption,  though  slight,  should  make  wills,  and  that  she  in- 
must  be  rebutted  by  some  extrinsic  evi-  tended  to  make  hers,  and  that,  at 
dence.  Wms  on  Exrs.  (8th  ed.),  pt.  I,  another  time,  she  said  she  had  made 
bk.  II,  ch.  II,  ^  II ;  Harris  v,  Bedford,  her  will,  but  whether  this  last  declara- 
2  Ph.  178.  tion  had  reference  to  this  paper  or  to 

The  fact  that  the  testamentary  paper  one  that  she  had  executed  some  years 

was  found  sealed  up  at  the  death  of  the  before,  does  not  clearly  appear.    It  was 

testator,  in  such  a  way  as  to  indicate  held  that  probate  of  this  paper  must  be 

that  he  did  not  intend  to  open  it  again,  refused.    An  attestation  clause  without 

has    been    held    sufficient.    Buckle  v.  witnesses,  makes  the  paper  an  unfin- 

Buckle,  3  Ph.  323.  ished  testament,  even  when  the  party 

Any  recognition  by  the  testator  will  has  signed  it,  and  the  presumption  of  law 

suffice.    Goods  ofGerram,  I  Hagg.  550;  is  against  such  papers,  and  though   a 

Goods    of    Vauhagen,    i    Hagg.  478;  slight  presumption  it  must  be  rebutted 

Goods  of  Sparrow,  i  Hagg.  479.  by  extrinsic  circumstances  before  the 

A  paper  was  propounded  for  probate  paper  can  be  admitted  to  probate, 
as  to  personalty,  in  which  the  testatrix,  Barnes  v.  Syester,  14  Md.  507. 
among  other  things,  directed  her  exec-  1.  i  Jarm.  on  Wills  (5th  ed.)  *85 ; 
utor  to  sell  all  her  real  estate  in  Wash-  Roberts  v,  Phillips,  4  £1.  &  Bl.  45b ; 
ingtoncounty,AfAry/<i»</,  and  apply  the  Bryan  v.  White,  5  Eng.  L.  &  Eq. 
proceeds  to  the  payment  of  certain  579.  See  Leaycraft  v.  Simmons,  3 
specified  legacies.  It  was  written  in  Bradf.  (N.  Y.)  35;  Baskin  v.  Baskin, 
her  own  hand  and  signed  and  sealed  36  N.  Y.  416;  Jackson  v.  Jackson,  39 
by  her.  There  were  no  dates  in  it,  N.  Y.  153;  Chaffee  v.  Baptist  Mission- 
blanks  being  left  for  the  purpose,  and  ary  Convention,  10  Paige  (N.  Y.)  85; 
there  was  an  attestation  clause  in  the  40  Am.  Dec.  225;  Ela  v,  Edwards,  16 
usual  form,  but  no  witnesses.  The  Gray  (Mass.)  97 ;  Fatheree  t;.  Law- 
paper  was  written  about  two  years  be-  rence,  33  Miss.  585. 
fore  her  death,  which  occurred  about  Although  the  statute  expressly  re- 
two  hours  after  a  sudden  attack,  during  quires  that  the  attestation  shall  be  in 
which  she  was  unconscious.  She  was  the  presence  of  the  testator,  that  fact 
a  woman  of  intelligence,  strong  mind  must  not  necessarily  be  stated  in  the 
and  will,  of  good  business  habits,  and  attestation,  and  it  is  sufficient  if  it  can 
had  been  specially  instructed  by  coun-  be  proved  by  the  attesting  witnesses  at 
sel  as  to  the  necessity  of  having  three  the  trial.  Fatheree  v,  Lawrence,  33 
witnesses  to  a  will  to  pass  real  estate.  Miss.  585. 

At  the  time  this  paper  was  written,  she        2.  Bryan  x).  White,  2  Robt.  (N.  Y.) 

had  real  estate  in  Washington  county,  315;  Roberts  v.  Phillips,  4   El.  &  Bl. 

all  of  which  she  subsequently  sold  and  4^0 ;  Fry's  Will,  2  R.  I.  SB ;   Osborn  v. 

disposed  of,  and  was  about  to  execute  Cook,  11  Cush.  (Mass.)  532;  59  Am. 

the  necessary  papers   to  consummate,  Dec.  155.     See  Taylor  v.  Brodhead,  5 

in  legal  form,  the  disposition  of  a  part  Redf.  (X.  Y.)  624.     See  also  Robinson 

of  it,  when  she  was  overtaken  by  the  7'.  Brewster,  140  111.  649. 
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/.  Attestation  Clause  Following  or  Preceding  Signa- 

TURE. — When  the  attestation  clause  follows  the  signature,  it  can- 
not  be  taken  as  a  part  of  the  will ;  but  if  inserted  before  the  sig- 
nature, it  becomes  a  part  of  the  instrument.^ 

g.  Value  of  Attestation  Clause  as  Evidence.— On  the 

death  or  absence  of  subscribing  witnesses,  the  attestation  clause 
\itzovcit%  prima  facie  evidence  that  the  will  was  executed  with  the 
formalities  therein  recited  ;  *  while  in  case  of  a  contest  it  is  very 

1.  Jackson  v.  Jackson,  39  N.  Y.  153;  prudence  requires  that  a  proper  attesta- 
Younger  v.  Duffie,  94  N.  Y.  540;  46  tion  clause  should  be  drawn,  showing 
Am.  Rep.  156.  that   all   the  statute   formalities  were 

2.  Schouleron  Wills  (2d  ed.),  §§  346,  complied  with;  not  only  as  presump- 
347;  Jackson  v.  Jackson,  39  N.  Y.  153;  tive  evidence  of  the  fact  in  case  of  the 
£la  V.  Edwards,  16  Gray  (Mass.)  97.  death  of  the  witnesses,  or  where  from 
SeeTilden  t;.  Tilden,  13  Gray  (Mass.)  lapse  of  time  they  cannot  recollect 
no;  Barnes  v,  Barnes,  66  Me.  286;  wliat  did  take  place,  but  also  for  the 
Taylor  z\  Brodhead,  5  Redf.  (N.  Y.)  purpose  of  showing  that  the  person 
634;  Walsh  V.  Walsh,  4  Redf.  (N.  Y.)  who  prepared  the  will  knew  what  the 
165;  Matter  of  Cottrell,  95  N.  Y.  329;  requisite  formalities  were,  and  there- 
Matter  of  Kellum*8  Will,  52  N.  Y.  517;  fore  gave  the  proper  information  to  the 
Rttgg  V.  Rugg,  83  N.  Y.  592 ;  Matter  testator,  or  saw  that  they  were  com- 
of  Hunt,  42  Hun  (N.  Y.)  434;  In  re  plied  with,  if  he  was  present.  To  im- 
Alpaugh,  33  N.  J.  Eq.  507;  Farley  v.  press  the  more  strongly  upon  the 
Farley,  50  N.  J.  Eq.  434;  Clarke  v,  memory  of  the  witnesses  the  import- 
Dannavant,  10  Leigh  (Va«)  14;  Welch  ant  fact. that  all  the  legal  forms  req- 
V,  Welch,  9  Rich.  (S.  Car.)  133;  utsite  to  a  due  execution  of  the  wiU 
Deupree  v.  Deupree,  45  Ga.  415.  were  complied  with,  at  the  time  when 

The  presumption  of  due  execution  they  subscribed  their  names  as  wit- 
may  be  rebutted.  Rumsey  v.  Gold-  nesses  to  such  execution,the  safer  course 
smith,  3  Dem.  (N.  Y.)  494.  always  is  to  read  over  the  whole  of  the 

In  England^  a  well-drawn  attesta-  attestation  clause  in  the  presence  and 

tion  clause  reciting  proper  formalities,  hearing  of   the  witnesses   and  of  the 

enables  the  executor  to  obtain  probate  testator.     And  where  the  person  exe- 

■on  his  own  oath.     Wms.  on  Exrs.  93.  cuting  the  will  is  not  known  to  the  sub- 

In  Chaffee  v.  Baptist  Missionary  scribing  witnesses  to  be  capable  of  read - 
Convention,  10  Paige  (N.  Y.)  89;  40  ing  and  writing,  especially  if  he  executes 
Am.  Dec.  225,  Walworth,  Ch.,  said:  the  will  as  a  marksman,  it  would  be 
''An  attestation  clause,  showing  upon  proper  that  the  whole  will  should  be  de- 
its  face  that  all  the  forms  required  by  liberately  read  over  to  him  in  the  pres- 
the  statute  have  been  complied  with,  ence  and  hearing  of  the  witnesses,  and 
is  not  absolutely  necessary  to  the  valid-  the  fact  of  such  reading  in  his  presence 
itjofa  will;  as  the  witnesses  will  be  should  be  stated  in  the  attestation  clause, 
permitted  to  prove  that  the  forms  were  Or  at  least  the  witnesses  ought,  by  in- 
in  fact  all  complied  with,  although  the  quiries  of  the  illiterate  testator  himself, 
attestation  clause  is  silent  on  the  sub-  to  ascertain  the  fact  that  he  was  fully 
ject.  Indeed  it  has  been  decided  that  apprized  of  the  contents  of  the  instru- 
a  formality  of  this  kind,  not  noticed  in  ment  which  he  executed  and  published 
the  attestation  clause,  may  even  be  as  his  will,  as  well  as  that  he  was  of 
presumed  by  circumstances,  after  the  competent  understanding  to  make  a 
'finesses  to  the  will  are  dead.  (Croft  testamentary  disposition  of  his  prop- 
V.  Pawlet,  2  Stra.  1109;  Brice  t>.  Smith,  erty.  All  these  things,  however,  are 
Willes  I ;  Hands  v.  James,  Comyns'  matters  of  precaution  and  prudence,  to 
Rep.  531.)  The  statute  does  not  require  prevent  any  well-founded  doubt  upon 
an  attestation  clause  showing  that  the  matters  of  fact;  and  where  they  are 
proper  legal  formalities  were  complied  neglected,  it  does  not  necessarily  render 
with;  and  although  upon  the  face  of  the  will  invalid,  if  the  court  or  jury 
the  instrument  those  formalities  are  which  is  to  pass  upon  the  question  of 
stated  to  have  taken  place,  the  fact  may  its  validity  is  satisfied,  upon  the  whole 
be  disproved    by  the  witnesses.    But  evidence,  that  the  will  was  duly  exe- 
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persuasive  evidence  that  whoever  directed  the  execution  under- 
stood what  formalities  were  needful  and  saw  them  pursued,^  also 
the  clause  serves  as  a  useful  memorandum  to  aid  the  subscribing^ 
witnesses  to  recall  what  occurred  at  the  time  of  execution  *  A 
regular  attestation  clause  shown  to  have  been  signed  by  the 
witnesses,  and  corroborated  by  the  circumstances  surrounding^ 
the  execution  or  other  competent  evidence,  has  been  held  suffi- 
cient  to  establish  the  execution  of  a  will  duly  signed  by  the  testa- 
tor, even  against  the  positive  testimony  of  the  subscribing  wit- 
nesses.^    But  where  there  was  nothing  but  a  formal  attestation 

cuted,  and  that  the  testator  understood  which  he  described  as  executed  with 

its  contents."  said  persons  as  witnesses,   was  either 

In  Matter  of  Cottrell,  95  N.  Y.  339,  among  his  papers  or  in  the  hands  of 

citing  Blake  v.  Knight,  3   Curt.  547;  his  executor.    Specimens  of  the  hand- 

Orser  v,  Orser,  24  N.  Y.  5^,  the  court,  writing  of  each  of  the  subscribing  wit- 

hy  Ruger,  C.  J.,  said :   "  I'he   precise  nesses  were  then  put  in  evidence,  and 

force  which  should  be  accorded  to  a  full  from  a  comparison  thereof  with  the 

attestation  clause    regularly  authenti-  signatures  to  the  attestation  clause  ex- 

cated,  is  not  very  clearly  defined  in  the  perts  testified  that  such  signatures  were 

cases,  but  the^   all  agree  in  the  con-  in  the  handwriting  of  said  subscribing 

elusion  that    tt    is    entitled    to    great  witnesses  respectively.    The  surrogate 

weightin  the  determination  of  the  ques-  found  that  the  said  witnesses  signed 

tion  of  fact  involved."  the  attestation  clause,  and  that  the  will 

1.  Walworth,  Ch.,  in  Chaffee  v.  Bap-  was  properly  executed.  It  was  held 
tist  Missionary  Convention,  10  Paige  that  the  evidence  was  sufficient  to  jus- 
(N.  Y.)  85;  40  Am.  Dec.  325.  See  tify  the  findings,  and  the  same  were  not 
Gwillim  V,  Gwillim,  3  S.  &  T.  aoo;  reviewable  here ;  that  no  greater  weight 
Goods  of  Huckvale,  L.  R.,  i  P.  &  D.  could  be  given  to  that  part  of  the  tea- 
375;  Matter  of  Pepoon's  Will,  91  N.  Y.  timony  of  the  subscribing  witnesses^ 
355;  Matter  of  Lantry's  Will  (Supreme  denying  that  the  requisite  formalities 
Ct.),  5  N.  Y.  Supp.  501.  were  performed,  than  to  that  denying^ 

2.  Roberts  v.  Phillips,  4  £1.  ft  Bl.  that  they  were  present  and  signed,  and 
457;  Taylor  v,  Brodhead,  5  Redf.  (N.  if  they  were  mistaken  as  to  the  latter, 
Y.)  624.  it   was  a  reasonable  conclusion   that 

8.  Leach  v.  Bates,  6  No.  Cas.  699 ;  they  were  mistaken  as  to  the  former. 

Matter  of  Cottrell,  95  N.  Y.  330.  Matter  of  Cottrell,  95  N.  Y.  330.    In 

In  proceedings  for  the  probate  of  a  this  case  the  court,  by  Ruger,  C.  }^ 

will,    the  two  persons   purporting  to  said :  *'  The  surrogate  has  found  as  a 

have  signed   as  subscribing   witnesses  fact,  upon    conflicting  yet    competent 

testified  that  none  of  the  formalities  evidence,  that  the  subscribing  witnesses 

required  by  the  statute  in  its  execution  to  the  will  in  question  in  fact  signed 

were  complied  with  in  their  presence,  the  attestation  clause, 

and  denied   that  either  of  them   was  **  We  thus  have  an  holographic  will^ 

present  at  its  execution  or  signed  the  not  only  properly  signed  and  executed 

attestation  clause.    Said  clause  was  in  by  the  testator,  but  also  signed  by  the 

due  form,  and  it  was  proved  that  it,  as  witnesses,  and  appearing  upon  its  face 

well  as  the  body  of  the  will,  was  wholly  to  be  entirely  regular,  and  purporting 

in  the  handwriting  of  the  testator ;  that  to  have  been  executed  with  all  of  the 

the  signature  to  the  will  was  his;  that  formalities  and  in  the  manner  required 

the  testator  boarded   with  the  alleged  by  the  law  to  make  a  good  and  valid 

subscribing  witnesses,  who  were  hus-  will. 

band  and  wife;  that  he  had  previously  "The  witnesses  to  the  will  have,  by 
executed  in  due  form  another  will,  to  signing  the  attestation  clause,  certified 
which  the  husband  was  a  subscribing  to  facts  taking  place  upon  its  execution, 
witness ;  that  the  will  in  question  was  directly  conflicting  with  the  evidence 
found  among  the  papers  of  the  testator  given  by  them  upon  the  trial.  To  be- 
after  his  decease:  that  during  his  last  lieve  this  evidence  requires  us  to  suppose 
sickness    be    declared    that    his    will,  that  the  testator  deliberately  forg^  the 
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clause  on  one  side  and  the  adverse  testimony  of  both  subscrib- 
ing witnesses  on  the  other,  probate  was  refused.^     Where  the 

names  of  witnesses  to  his  will  at  a  time  not  ovXy  once  correctly  gone  through 
and  under  circumstances  when  it  was  the  ceremony  of  executing  a  will,  but 
jiut  as  convenient  for  him  to  have  oh-  by  drawing  the  attestation  clause  in 
tained  their  genuine  signatures  there-  question  he  had  at  the  time  necessarily 
to.  Upon  this  evidence  the  surrogate  has  brought  before  his  mind  each  one  of 
refused  to  give  credit  to  their  testi-  the  conditions  imposed  by  the  statute 
mony,  and  must,  we  think,  necessarily  as  necessary  to  its  valid  execution.  It 
have  found,  for  reasons  appearing  suf-  is  quite  unreasonable  to  suppose  that 
ficient  to  him,  that  none  of  the  evidence  such  a  person,  having  drawn  and  signed 
given  by  them  was  entitled  to  belief,  a  will,  and  having  added  thereto  a 
While  no  motive  or  reason  appears  proper  attestation  clause,  should  have 
upon  the  face  of  the  evidence  incor-  provided  witnesses  therefor,  and  re- 
pented in  the  record  before  us,  for  im-  quired  them  to  sign  a  certificate  to  the 
puting  corruption  or  perjury  to  the  effect  that  each  of  the  required  formali- 
subscribing  witnesses  in  giving  such  ties  had  then  been  observed,  without 
evidence,  yet  to  believe  what  they  tes-  also  providing  for  their  actualperform* 
tifj  to  on  the  subject  involves  conse-  ance.     He  had  knowledge  of  the   ne- 

auences  so  unnatural  and  improbable  cessityofthe  act  required,  to  the  validity 
iiat  we  are  constrained  to  hold  that  the  of  the  business  he  was  then  tran8act- 
surrogate  was  justified  in  discrediting  ing,  and  to  hold  that  he  omitted  it 
their  testimony.  would  obliee  us  to  ascribe  to  him  the 
**  The  affirmative  evidence  tending  to  intention  of  performing  a  vain  and  use- 
show  an  omission  on  the  part  of  the  less  ceremony,  at  the  expense  of  time 
testator  and  witnesses  to  comply  with  and  labor  to  himself  and  the  commis- 
the  requirements  of  the  law,  in  the  sion  of  a  motiveless  crime.  The  pre* 
eiecution  of  the  will,  having  been  thus  sumptions  arising  from  the  certificate 
discredited  by  the  court  below,  it  only  of  the  subscribing  witnesses,  and  the 
remains  to  determine  whether  there  supervision  of  an  experienced  person 
was,  within  the  rule,  sufficient  evidence  that  the  requisite  formalities  were  com- 
of  the  facts  to  authorize  the  surrogate  plied  with,  are  fortified  by  the  acts  and 
to  find  the  due  execution  of  the  will.  conduct  of  the  testator.  Nearly  three 
"  It  would  seem  from  the  language  of  years  elapsed  between  the  date  of  the 
the  code  that  proof  of  the  handwriting  will  and  the  death  of  the  testator,  and 
of  the  testator,  and  of  the  subscribing  he  had,  therefore,  ample  time  and  op- 
witnesses,  to  a  proper  attestation  clause,  portunity  to  supply  any  defects  in  its 
was  regarded  as  the  most  important  execution,  if  any  existed,  but  at  the  last 
and  conclusive  fact  on  the  trial  of  an  moment,  when  the  subject  of  a  will 
issue  as  to  a  proper  execution  of  a  will,  was  brought  to  his  attention,  he  evt- 
Such  evidence,  in  connection  with  dently  supposed  that  he  had  made  a  valid 
other  circumstances  tending  to  prove  testamentary  disposition  of  his  property . 
its  due  execution,  would  seem,  within  It  also  appears  that  it  was  executed 
all  the  authorities,  to  justify  a  decree  while  the  testator  was  living  in  the 
admitting  it  to  probate,  even  against  family  of  the  alleged  witnesses ;  that 
the  positive  evidence  of  the  subscrib-  one  of  them  had  formerly  acted  in  a 
ing  witnesses.  It  was  always  consid-  similar  capacity  for  him,  and  that  they 
ered  to  afford  a  strong  presumption  of  were  both  persons  who,  for  convenience, 
compliance  with  the  requirements  of  as  well  as  from  their  relations  to  the 
the  statute,  in  relation  to  the  execution  testator,  would  naturally  have  been 
of  wills,  that  they  had  been  conducted  selected  as  witnesses  to  a  will  drawn  by 
under  the  supervision  of  experienced  himself,  and  whose  execution  he  per- 
persons,  familiar  not  only  with  the  sonally  supervised.  We  think  the  va- 
forms  required  by  the  law,  but  also  rious  circumstances  to  which  we  have 
With  the  importance  of  a  strict  adher-  referred,  in  connection  with  the  full  and 
ence  thereto.  Chambers  v.  Queen's  regular  attestation  clause  in  the  hand- 
Proctor,  2  Curt.  415 ;  Matter  o?  Kel-  writing  of  the  testator,  proved  to  have 
lum's  Will,  52  N.  Y.  519;  Gove  v,  been  signed  by  the  witnesses,  were  suf- 
Gawen,  3Curt.  151;  Peck  r.  Gary,  27  ficient  to  authorize  the  finding  by  the 
N.  Y.  9;  84  Am.  Dec.  220.  court   below  establishing  the  will." 

"  We  think  that  that  presumption  also  1.  Croft  v.  Croft,  4  S.  &  T.  10;  Wool- 
arises  in  this  case.     The  testator  had  ley  ©.  WooUey,  95  N.  Y.  231. 
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attestation  clause  is  clear  and  regular,  the  fact  that  subscribing 
witnesses,  when  called  upon  to  prove  the  execution  of  the  will,  have 
forgotten  the  facts  recited,  is  not  alone  sufficient  to  overcome  the 
presumption  of  their  truth. ^  So  where  one  of  the  subscribing 
witnesses  testifies  in  corroboration  of  the  accuracy  of  the  recitals 
in  the  attestation  clause,  the  testimony  of  the  other  in  suggestion 
of  doubt  or  of  his  own  want  of  recollection  is  not  enough  to  jus- 
tify the  denial  of  probate.*  In  no  case,  however,  will  the  pre- 
sumption of  compliance  with  the  statutory  formalities  recited 
arise  unless  the  will  appears  upon  its  face  to  have  been  duly 
executed.* 

The  attestation  to  the  codicil  to  a  will,  Wis.  78 ;  Rugg  v.  Rugg,  83  N.  Y.  592 ; 
presented  for  probate,  was  in  due  form,  Brown  v.  Clark,  77  N.  Y.  369;  Matter 
and  beneath  it  were  the  signatures  of  of  Pepoon's  Will,  91  N.  Y.  255 ;  RoUa 
the  two  witnesses,  with  their  places  of  v.  Wright,  2  Dem.  (N.  Y.)  482 ;  Mat- 
residence  ;  one  of  them  testified  that  he  ter  of  Wright's  Estate,  67  How.  Pr. 
did  not  see  the  testatrix  sign  the  codicil  (N.  Y.  Surrogate  Ct.)  117;  Walsh  tr. 
and  did  not  think  she  acknowledged  to  Walsh,  4  Redf.  (N.  Y.)  165 ;  Peck  v, 
him  that  she  had  signed  it,  that  the  Cary,  27  N.  Y.  9;  84  Am.  Dec.  220; 
signature  beneath  the  attestation  clause  McCurdy  v,  Neall,  42  N.  J.  Eq.  333; 
was  his;  that  he  did  not  know,  but  Tappen  v,  Davidson,  27  N.  J.  Eq.  459. 
presumed  the  clause  wlis  there  when  he  Com  fare  Webb  v.  Dye,  18  W.  Va.  376. 
signed ;  that  he  signed  in  the  presence  The  witnesses  to  a  will,  the  attesta- 
of  the  testatrix  and  of  the  other  witness  tion  clause  to  which  was  in  due  form, 
at  her  request,  and  the  other  witness  and  which  was  executed  more  than  four- 
then  signed  in  his  presence ;  that  he  teen  years  before  the  death  of  the  tes- 
was  a  lawyer  and  knew  it  was  not  cus-  tatrix,  testified  in  substance  that  thej 
tomary,  unless  the  instrument  was  a  had  not  a  clear  recollection  of  what  oc- 
will,  to  place  the  residence  of  a  witness  curred  at  the  time  of  the  execution, 
after  his  name.  The  other  witness  that  they  must  have  read  or  heard  read 
testified  that  one  of  the  signatures  fol-  and  understood  the  purport  of  the  al- 
lowing the  attestation  clause  was  hers ;  testation  clause,  as  they  never  signed 
that  she  did  not  remember  seeing  the  any  document  without  knowing  its  con- 
testator  sign  the  paper;  that  the  latter  did  tents,  and  that  they  would  not  have 
not,  in  the  presence  of  the  witness,  ac-  signed  if  the  facts  stated  in  said  clause 
knowledge  it  to  be  a  codicil  to  her  will,  had  not  occurred;  one  of  them  also 
and  the  witness  did  not  remember  her  testified  that  the  signatures  of  the  tes- 
saying  anything  about  it.  The  witness  tatrix  and  the  two  witnesses  were  made 
further  testified  that  she  remembered  in  the  presence  of  each  other,  and  that 
signing  and  that  the  other  witness  was  he  recollected  that  the  said  clause  was 
present  and  signed;  that  she  signed  at  the  read  or  that  he  heard  it  read.  It  was 
request  of  the  testatrix  who  said  :  '*  I  held  that  the  evidence  justified  th^  ad- 
have  a  paper  here  I  want  you  to  sign  ; "  mission  of  the  will  to  probate.  Matter 
that  she  put  her  place  of  residence  after  of  Pepoon's  Will,  91  N.  Y.  256. 
her  name,  because  the  other  witness  Proof  by  subscribing  witnesses  that 
told  her  it  was  necessary,  or  because  they  signed  the  will  in  the  testator's 
she  saw  he  had  added  his  place  of  resi-  presence  and  at  his  request,  and  that 
dence ;  that  she  knew  the  testatrix  did  he  declared  it  to  be  his  will,  although 
notstate  it  was  acodicil,and  that  the  wit-  they  could  not  recollect  that  he  signed 
ness  did  not  know  it  was,  but  supposed  it  in  their  presence,  is  sufiicient.  Leckej 
she  knew  she  was  signing  as  a  witness,  v.  Cunningham,  56  Pa.  St.  370. 
The  testimony  was  given  within  a  year  2.  McCurdy  v,  Neall,  42  N.  J.  Eq. 
after  the  alleged  codicil  was  executed.  333.  See  Wright  v,  Rogers,  L.  R.,  i  P. 
It  was  held  that  the  testimony  was  in-  &  M.  678.  See  also  Matter  of  Bedell's 
sufiicient  to  authorize  the  admission  of  Will  (Surrogate  Ct.),  12  N.  Y.  Supp. 
the  codicil  to  probate.  Woolley  v.  96;  Matter  of  Bernsee's  Will,  71  Hun 
Woolley,  95  N.  Y.  231.  (N.  Y.)  27. 

1.  Meurer*R   Will,  44   Wis.  392;   28  S.  Schouler  on  Wills  (2d  ed.),  $  347; 

Am.   Rep.    591 ;    O'Hagan's    Will,  73  i  Jarm.  on  Wills  (5lh  ed.),  §  86. 
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k.  Value  of  Testimony  of  Subscribing  Witnesses. — The 

testimony  of  a  subscribing  witness,  in  favor  of  the  validity  of  the 
will  he  attested,  is  entitled  to  peculiar  consideration  ;  but  his  testi- 
mony against  its  validity  should  be  viewed  with  suspicion.^  While 

The  presumption   is  rebutted  where  dence  sufficientlj  established  the  due 

it  is  shown  that  the  names  of  the  sub-  execution  of  the  will  to  authorize  its 

scribingwitnesses  were  fictitious,  and  in  admission    to    probate;  and   this,  al- 

the  testator's  own  handwriting.    Goods  though  other  witnesses  who  were  prea- 

of  Lee,  4jur.  (N.  S.)  790.  ent.   contradicted     the    testimony    of 

1.  Wright  V.  Rogers,  L.   R.,  x  P.  &  the  subscribing    witnesses.      Higgin's 

M. 678;  Weir  v.  Fitzgerald,  2    Bradf.  WiU,  94    N.   Y.    554.      In   this    case 

(N.  Y.)  43;  Matter  of  Higgin's  Will,  the  court,  by    Miller,  J.,  said :   "It  is 

94N.  Y.  554;  Brown  v.  Clark,  77   N.  insisted  that  the  testimony  of  the  sub- 

Y.  369;  Colvin   V.   Warford,  20   Md.  scribing  witnesses  was  contradicted  by 

357;  Abbott  V.  Abbott,  41   Mich.  540;  persons  who  were  present  at  the  time. 

Cheatham  v.  Hatcher,  30  Gratt.  (Va.)  These    witnesses  had    nothing  to  do 

36;   32   Am.    Rep.    650;     Hughes    v,  with  the  execution  of  the   will,  were 

Hughes,  31    Ala.   519.     See  Webb  v,  present  accidentally,  and,  the  presump- 

Dje,  18  W.  Va.  376 ;  Marx  v.  McGlynn,  tion  is,  did  not  give  the  same  attention 

8%  N.  Y.  357;    Tilden   v.  Tilden,  13  to  what  transpired  as  the  subscribing 

Graj    (Mass.)     no;      Stephenson    v.  witnesses  did.    Their  testimony  must 

Stephenson,    62    Iowa  163;  Matter  of  be    taken,    therefore,    with    consider- 

Nelson's  Will  (Supreme  Ct.),  16  N.  Y.  able  allowance  and  is  not  entitled  to 

Supp.  690;  Needham  v,   Ide,  5  Pick,  the  same  weight  as  the  evidence  given 

(Mass.)  510;  Lawyer  v.  Smith,  o  Mich,  by  those   whose  business  it   was,  and 

411;  77  Am.  Dec.  460;  Jackson  v.  Le  who  were  called  upon   to  witness  the 

Grange,  19  Johns.  (N.  Y.)  386;  10  Am.  execution  of  the  will.'' 

Dec.  237;  Dan  v.  Brown,  4  Cow.  (N.  In  Wright   v.  Rogers,  L.  R.,  i  P.  & 

Y.)  483;  15   Am.  Dec,  395;   Orser  v,  M.678,  the  deceased  signed  his  will  in 

Oi*ser,  24  N.  Y.  51 ;  Crispell  v.  Dubois,  the  presence  of  two  witnesses,  an  at- 

4  Barb.  (N.  Y.)  393 ;  Auburn  Theolog-  torney    and    his  clerk,   whose   names 

ical    Seminary  v.  Calhoun,   38   Barb,  were  written  at  the  foot  of  a  full  attes- 

(N.  Y.)  148.  tation  clause.     After  the  death  of  the 

Presumption  of  Validity  of  Will. — In  deceased,  an  affidavit  was  required  as 

proceedings  for  the  probate  of  the  will  to  certain   interlineations    which    ap- 

of  H.,  it  appeared  that  the  testator  pre-  peared   on   the  face  of  the  will,  and 

seated  the  will,  which  was  written  by  such  affidavit    was    prepared    by  the 

himself,  to  J.,  who  drew  the  attestation  clerk    on    a  printed  form,  the  blanks 

clause  and  signed   it  as  a  subscribing  being  filled  in  by  him.     This  affidavit 

witness,  as  did  also  S.    The  latter  tes-  was  sworn  to  by  the  attorney  and  con- 

tified  that  the   testator,   in  answer  to  tained  the  usual  clause  of  due  execu- 

questions  of  J.,  stated  that  the  instru-  tion,  more  especially  that  the  witnesses 

ment  was  his  last  will  and  testament,  had  signed  their  names  in  the  presence 

and  thereupon,  at  his  request,  the  two  of  the  deceased.    After  the  death   of 

witnesses  signed   their   names   in  his  the    attorney,    the    clerk  for  the  first 

presence  and  in  the  presence  of  each  time  gave   information  that  the    will 

other,  and  that  at  that  time  it  had  been  was  not  signed  by  the  witnesses  in  the 

signed  bj  the  testator.    ].   testified   he  presence  of  the  deceased,   but  in   the 

did  not  recollect  all  that  occurred,  but  attorney's  office,  and  at  the  trial  gave 

that  the  testator  came  to  him  with  a  evidence  to  the  same  effect.     No  other 

paper  which  he  thought  was  the  one  witness,  either  to  disprove  or  corrobo- 

in  question,  and  desired  him  to  witness  rate  this  statement,  was  produced.  The 

his  will,  and  in  answer  to  questions  put  court,  on  a  review  of  all  the  circum- 

by  the  witness  he  acknowledged  it  to  stances,     declined    to    act    upon    the 

be  his  last  will  and  testament,  and   re-  recollection  of  the  surviving  witness, 

quested  the  witness  and  S.  to  sign,  and  and  decreed  probate    of    the   will,  as 

both  did  so  in  the  presence  of  the  tes-  duly  executed. 

tator  and  of  each  other ;  that  he  could  In  Matter  of  Boardman's  Will  (Surro- 

not  swear  the  testator  said  that  was  his  gate  Ct.),  20  N.  Y.  Supp.  60,  one  of 

signature.    It  was  held  that   the  evi-  the  witnesses  to  the  will  offered  for 
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subscribing  witnesses  are  the  most  proper  to  establish  the  execution 
of  the  will,  and  the  failure  to  call  one  within  reach,  is  a  circumstance 
worthy  of  consideration,  yet,  in  case  of  their  death,  non-residence^ 
failure  to  remember  the  circumstances  of  the  execution,  or  un- 
favorable testimony,  the  will  may  be  established  by  other  evi- 
dence.* 

probate,  which  had  been  executed  ten  It  presumes  thev  had,  when  they 
years  before,  testified  explicitly  that  signed,  full  knowledge  of  what  they 
the  testator  signed  the  will  in  the  pres-  were  doing,  and  in  case  they  are  dead 
ence  of  both  the  witnesses,  while  the  their  attestation  when  proved  is  prima 
other  had  no  definite  recollection,  but  facie  evidence  that  all  was  done  as  it 
an  impression  that  it  was  not  signed  should  be.  But  in  all  contested  will 
by  the  testator  in  their  presence,  and  cases  the  case  is  open  for  general  wit- 
that  he  did  not  observe  his  signature,  nesses,  and  when  the  testimony  is  all 
It  appeared  that  this  witness  had  writ-  in,  each  witness  is  credited  according 
ten  the  date  of  the  will  immediately  to  the  impression  he  leaves  of  candor 
preceding  the  signature  of  the  testator,  and  intelligence,  and  not  according  to 
and  could  not  have  failed  to  observe  its  his  being  or  not  being  an  attesting  wit- 
absence  at  the  time.  It  was  held  ness.  Our  statute  does  not  in  terms  re- 
that  the  probate  of  the  will  should  be  quire  all  the  subscribing  witnesses  to  be 
allowed.  sworn  on  a  contest,  except  inferentially 

A   subscribing  witness  ought  not  to  in  the  probate  court.  Com  p.  Law,  ^4339. 

be   allowed   to  testify  that  the  instru-  This  requirement,  if  it  exists,  is  only 

ment  was   executed  merely  to  amuse  implied,  and  we  are  not  called  on  now 

the  testator.     Stephenson  v.  Stephen-  to  determine  in  what  cases  and  to  what 

son,  63  Iowa  163.  extent  it  is  imperative.    The  failure  to 

1.  Abbott  t;.  Abbott,  41  Mich.  540;  produce  such  witnesses  in  the  probate 
Howard's  Will,  5  T.  B.  Mon.  (Ky.)  199;  court  or  on  appeal,  if  the  witnesses 
17  Am.  Dec.  60;  Cheatham  v.  Hatcher,  were  within  the  jurisdiction  and  could 
30  Gratt.  (Va.)  56;  32  Am.  Rep.  650;  be  reasonably  produced,  would  be  at 
Eliot  V,  Eliot,  10  Allen  (Mass.)  357;  least  a  very  suspicious  omission,  which 
Cadums  v.  Oakley,  2  Dem.  (N.  Y.)  should  have  its  weight.  But  where  the 
298;  Lewis  V,  Lewis,  II  N.  Y.  220;  will  has  once  been  admitted  to  probate. 
Reeve  v.  Crosby,  3  Redf.  (N.  Y.)  74;  and  that  order  is  appealed  from,  and 
Spencer  i*.  Moore,  4  Call  (Va.)423f  both  witnesses  are  actually  produced 
Givin  V,  Green,  10  Phila.  (Pa.)  99;  in  court  and  examined,  the  failure  to 
Beadles  v.  Alexander,  9  Baxt.  (Tenn.)  ask  a  particular  question  of  one  witness 
604.  See  also  Hight  v,  Wilson,  i  Dall.  — when  the  door  is  wide  open  for  cross- 
(U.  S.)  94.  Compare  Butler  t;.  Ben-  examination — does  not  deprive  the  con- 
son,  I  Barb.  (N.  Y.)  526;  Newhouse  v,  testant  of  the  means  of  bringing  out 
Godwin,  17  Barb.  (N.  Y.)  236;  Wil-  the  knowledge  or  ignorance  of  such 
son  V,  Hetterick,  2  Bradf.  (N.  Y.)  427.  witness,  and  can  do  no  practical  harm 

In  Abbott  V.  Abbott,  41  Mich.  542,  to  anyone." 
the  court,  by  Campbell,  C.  J.,  said:  Section  2620,  Ar*?w  2>r*  Code  of  Civ. 
*'  We  know  of  no  rule  of  law  which  Proc,  provides:  **  If  all  the  subscrtb- 
makes  the  probate  of  a  will  depend  ing  witnesses  to  a  written  will  are,  or  if 
upon  the  recollection  or  even  the  verac-  a  subscribing  witness  whose  testimony 
ity  of  a  subscribing  witness.  The  law,  is  required,  is  dead,  or  incompetent,  by 
for  wise  and  obvious  reasons,  requires  reason  of  lunacy  or  otherwise,  to  testl- 
such  instruments  to  be  executed  and  fy,  or  unable  to  testify,  or  if  such  a  sub- 
attested  with  such  precautions  as  will  scribing  witness  is  absent  from  the 
usually  guard  against  fraud.  But  if  state,  or  if  such  a  subscribing  witness 
the  forgetfulness  or  falsehood  of  a  sub-  has  forgotten  the  occurrence,  or  testi- 
scribing  witness  can  invalidate  a  will,  fies  against  the  execution  of  the  will, 
it  would  be  easy  in  many  cases  to  use  the  will  may,  nevertheless,  be  estab- 
such  artifices  or  corruption  as  would  lished  upon  proof  of  the  handwriting 
render  the  best  will  nugatory.  Their  of  the  testator  and  of  the  subscribing 
evidence  is  not  conclusive  either  way,  witnesses,  and  also  of  such  other  circum- 
nor  does  the  law  presume  that  they  are  stances  as  would  be  sufficient  to  prove 
either  more  or  less  truthful  than  others,  the  will  upon  trial  of  an  action.*'  It  was 
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I.  Knowledge  of  Witnesses  as  to  Contents  or  Nature 

OF  Paper. — The  subscribing  witnesses  need  not  know  the  con- 
tents of  the  paper  they  attest,*  and,  in  the  absence  .of  statutes 
requiring  publication,'  need  not  even  be  informed  that  it  is  a 
will.» 

j.  Attestation  as  to  Sanity.— Since  from  the  mere  fact 
of  attestation  and  subscription  an  inference  arises  that  the  sub- 
scribing witnesses  were  of  opinion  that  the  testator  possessed 
testamentary  capacity  at  the  time  of  execution,*  a  formal  recital 
to  that  effect  in  the  attestation  clause  may  be  dispensed  with,  in 
the  absence  of  statutory  requirements  to  the  contrary.^ 

k.  Request  to  Witnesses  to  Sign. — The  request  to  the 
witnesses  to  attest  and  subscribe  the  will  may  be  implied  from 
the  testator's  acts,  gestures,  or  conduct,  or,  in  fact,  from  anything 
which  conveys  to  the  witnesses  the  idea  that  he  desires  them  to 
attest  and  subscribe  the  will.*     The  request  may  even  be  made 

held  that  where  the  handwriting  of  a  de-  Am.  Dec.  155;  Turner  v.  Cook,  36  Ind. 
ceased  'witness  is  proven,  and  that  the  136.  Compare  Odenwaelder  v.  Schorr,  8 
deceased  witness  wrote  the  name  of  the  Mo.  App.  458 ;  White  v.  British  Muse- 
testatrix,  who  signed  by  her  mark,  and  um,  6  Bing.  310.  But  see  Luper  v, 
the  surviving  witness  testifies  that  he  Werts,  19  Oregon  122. 
saw  the  testatrix  take  the  pen  in  her  See  supra^  this  title,  Formal  Requi- 
hand,  and  "sit  down  to  the  table  and  put  sites — Acknotvledgynent,  See  also  In 
the  pen  upon  the  paper,"  the  execution  re  Porter,  9  Mackey  (D.  C.)  493. 
ofthe  will  is  sufficiently  shown.  Mat-  4.  Hejward  v.  Hazard,  i  Bay  (S. 
ter  of  Kane's  Will  (Surrogate  Ct.),  20  Car.)  349;  Withinton  v.  Withinton,  7 
N.  Y.  Supp.  123.  Mo.  592.    See  Field's  Appeal,  26  Conn. 

In  Reeve  r.  Crosby,  3  Redf.  (N.  Y.)  279;    Stephenson     v.    Stephenson,  62 

77,  it  was  held  that  on  the  probate  of  a  Iowa  163 ;  Rucker  zk  Lambdin,  12  Smed. 

will,  other  testimony  than  that  of  the  &  M.  (Miss.)  230;  Allison  v.  Allison, 

subscribing  witnesses  might  be  adduced  46  111.  61 ;  92  Am.  Dec.  237.     Compare 

to  prove  its  execution,  although  they  Whitenack  v.  Stryker,  2  N.  J.  Eq.  8; 

were  neither  dead,  non-resident,  nor  in-  Heyward     v.     Hazard,     i     Bay     (S. 

sane.    See  Auburn  Theological  Sem-  Car.)  349,  the  court  said :    **  The  true 

inary  f;.  Calhoun,  25  N.Y.  422;  Peebles  construction    of    the    law  under    this 

V.  Cfase,  2  Bradf.  (N.  Y.)  226.  head    (attestation)   had    always    been, 

A  contrary  view  appears  to  have  been  that    the    act  called  the  attention    of 

entertained  "in  Graber  v,  Haaz,  2  Dem.  the   witnesses  to  the  situation  of  the 

(N.  Y.)  216,  under  New   Tork  Code  testator  himself;  and  this  particularly 

Civ.  Proc.,  §^  2618-2620.  relates   to  his   sanity.    The    witnesses 

1.  Lawson  Rights,  Remedies,  and  are  not  called  upon  by  the  act  to  attest 
Practice,  vol.  6,  ^  3175 ;  Schouler  on  the  mere  factum  of  signing,  but  the 
Wills  (2d  ed.),  $  348 ;  Schouler  on  Exrs.  capacity  of  the  testator.  The  business, 
and  Adms.,  f  75 ;  Flood  v.  PragofT,  79  then,  of  the  persons  required  by  the 
Ky.607 ;  Higdon's  Will,  6  J.  J.  Marsh,  statute  to  be  present  at  executing  a  will, 
(I<y.)  444;  22  Am.  Dec.  84;  Dickie  v,  is  not  barely  to  attest  the  corporal  act 
Carter,  42  III.  376;  Bott  v.  Wood,  56  of  signing,  but  to  try,  judge,  and  deter- 
Miss.  137 ;  Leyerett  v,  Carlisle,  19  Ala.  mine,  whether  the  testator  is  comfos  to 
80;  Baker's  Appeal,  107  Pa.  St.  381;  52  sign;  that  is,  of  a  sound  mind,  as  every 
Am.  Rep.  470;  Linton's  Appeal,  104  will,  upon  the  face  of  it,  imports.  ' 
Pa.  St.  228 ;  Turner  v.  Cook,  36  Ind.  But  compare  supra^  this  title,  Formal 
136.    Sec  also  Allen  v.  Griffin,  69  Wis.  Requisites — Acknowledgments, 

539.  6.  Schouler  on  Wills  (2d  ed.),  ^  349; 

2.  Seeitr/ra,  \)i\%\x\X^y  Formal  Req-  Murphy  v.  Murphy,  24  Mo.  526.  But 
uisites — Publication,  see  Withinton  v.  Withinton,  7  Mo.  589. 

8.  Flood  V.  Pragoif,  79  Ky.  607;  Os-  6.  Crittenden's  Estate,  Myr.  Prob. 
bom  v.  Cook,  II  Cush.  (Mass.)  532;  59    (Cal.)  54;  Higgins  v,  Carlton,  28  Md. 
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X 17;  92  Am.  Dec.  666 ;  Moore  v,  Moore,  testator's  procurement,  asked  the  testa- 

2  Bradf.  (N.  Y.)  261 ;  Allen's  Will,  25  tor,  "  do  you  request  me  to  sign  thi& 

Minn.  39;  Rogers  v.  Diamond,  13  Ark.  [the  paper  lying  before  them]  as  your 

474;  Allison  v.   Allison,  46  111.  61 ;  93  will,  as  a  witness?''  and  the  testator 

Am.  Dec.  237 ;  Coffin  v.  Coffin,  23  N.  said  "yes,"  it  was  held  sufficient  as  a  rc- 

Y.  9;  80  Am,    Dec.    335;  Gilbert   v,  quest  to  both  the  witnesses.    Coffin  v» 

Knox,  52  N.Y.  135;  Hutchings  t'.  Coch-  Coffin,  23  N.  Y.  9;   80  Am.  Dec.  235. 

rane,    2   Bradf.    (N.   Y.)    295;    Oden-  The   court,  by  Comstock,  C.  J.,  said  : 

waelder  v,  Schorr,  8   Mo.   App.  458;  "The  statute   requires  two  witnesses, 

Sequine  v,  Sequine,  2  Barb.   (N.  Y.)  each  of  whom  must  sign  his  name  at 

385;  Brown  v,    De  Selding,  4   Sandf.  the  end  of  the  will,  at  the  request  of 

(N.  Y.)  10;  Payne  v.  Payne,  54  Ark.  the  testator.  Confining  ourselves  to  the 

415;  Whitenackv.  Str3'ker,2  N.  J.Eq.9.  evidence  of  these   two  witnesses,  the 

Where  a  will,  prepared  by  the  coun-  facts  appear  to  be  these:  They  were 
sel  of  the  decedent,  pursuant  to  her  present  at  the  testator's  house  on  the 
directions,  was  handed  to  her  by  one  day  in  question  by  his  own  procure- 
of  the  subscribing  witnesses,  who  stated  ment,  and  for  the  purpose,  as  there  is 
that  he  came  '*to  witness  her  signing  her  reason  to  believe,  of  witnessing  his  will, 
will"  and  the  testatrix,  having  read  it.  When  the  instrument  was  ready  for 
declared  it  to  be  her  will,  signed  it,  and  execution  and  attestation,  they  were 
both  witnesses  subscribed  their  names  summoned  to  the  room  where  the 
in  her  presence,  it  was  held  that  there  matter  was  transacted.  They  came 
was  sufficient  evidence  of  a  request  to  there,  saw  the  testator  subscribe  his 
the  witnesses  to  attest  the  instrument,  name,  and  signed  their  names  as  wit* 
Hutchings  V.Cochrane,  2  Bradf.  (N.Y.)  nesses.  Before  doing  so,  one  of  them 
29^.  In  this  case  Bradford,  Sur.,  said  :  asked  the  testator  if  he  requested  him 
'^I'here  was  no  formal  express  request,  to  sign  the  will  as  a  witness;  to  which 
But  is  it  necessary  the  request  required  he  answered  in  the  affirmative.  Both 
by  the  statute  should  be  made  by  word  the  witnesses  then  proceeded  to  sign;  the 
of  mouth?  Certainly  not ;  the  letter  of  draftsman  denoting  the  place  where 
the  statute  does  not  define  the  mode  in  their  names  were  to  be  written.  The 
which  the  request  must  be  made.  It  testator,  the  draftsman,  and  the  wit- 
may  be  communicated  by  signs,  or  may  nesses  were  all  at  one  table,  and  in 
be  implied  from  the  acts  of  the  parties,  close  proximity  to  each  other.  The  re- 
When  all  the  circumstances  show  the  quest  to  attest  the  will  was  in  answer 
design  of  the  testator  to  execute  his  to  the  question  thus  put  by  one  of  the 
will,  his  knowledge  of  the  character  of  witnesses,  and  no  other  or  different 
the  instrument,  and  the  purpose  for  communication  was  made  to  the  other, 
which  the  witnesses  attend,  I  am  clearly  Taking  this  as  substantially  the  true 
of  opinion  that  his  signing  the  instru-  statement  of  the  facts,  the  objection 
ment,  and  acknowledging  it  to  be  his  which  has  been  urged  is,  that  one  of 
will,  observing  the  witnesses  sign,  and  the  witnesses  attested  the  instrument 
then  taking  the  executed  paper  into  his  without  any  request  made  by  the  testa- 
own  possession,  without  objection  or  tor.  Now,  the  statute,  it  is  true,  de- 
comment,  sufficiently  establish  and  im-  clares  that  each  witness  must  sign  on 
ply  a  request  to  the  attesting  witnesses  such  request. '  But  the  manner  and 
to  join  in  the  necessary  formalities,  form  in  which  the  request  must  be 
The  request  is  contained  in  the  present  made,  and  tlie  evidence  by  which  it 
sanction  then  given  to  the  act,  bj'  the  must  be  proved,  are  not  prescribed, 
conduct  of  the  testator  in  signing  and  We  apprehend  it  is  clear  that  no  pre- 
making  the  testamentary  declaration,  else  form  of  words,  addressed  to  each 
and  in  the  recognition  of  the  attesta-  of  the  witnesses  at  the  very  time  of  the 
tion,  not  only  by  acquiescence,  but  by  attestation,  is  required.  Any  corn- 
taking  custody  of  the  paper  after  exe-  munication  importing  such  request, 
cution.  Any' other  construction  would  addressed  to  one  of  the  witnesses  in 
be  narrow,  unreasonably  literal  and  the  presence  of  the  other,  and  which, 
technical,  and  utterly  repugnant  to  by  a  just  construction  of  all  the  cir- 
that  good  sense  by  which  the  conduct  cumstances,  is  intended  for  both,  is,  we 
and  actions  of  men  should  be  judged  think,  sufficient.  In  this  case  both  the 
and  interpreted."  witnesses,  by  the  direction  or  with  the 

Accordingly,  where  one  of  the  wit-  knowledge  of  the  testator,  were  sum- 

nesses,  in  the  presence  and  hearing  of  moned  to  attend  him  for  the  purpose 

the  other,  whose  attendance  was  by  the  of  attesting  his  will.    They  came  into* 
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by  the  draftsman,  professional  adviser,  or  other  person  present^ 

provided  the  testator's  intelligent  acquiescence  distinctly  appears.* 

his  presence  accordingly,  and,  in  an-  Wis.  392 ;  28  Am.  Rep.  591 ;  Elkinton 

swerto  the  inquiry  of  one  of  them,  in  v.  Brick,  44  N.J.  Eq.  154;  Whitenack 

which  the  singular,  instead  of  a  plural,  v.  Striker,  2  N.  J.  Eq.  9  ;  Etchison  v. 

pronoan   was    used,    he    desired    the  Etchison,  53  Md.  348;  Huffv.  Huff,  41 

attestation   to  be  made.    In  thus  re-  Ga.  696. 

quiring  both  the  witnesses  to  be  pres-  The  words  of  request  or  acknowledge 

ent,  and  in  thus  answering  the  inter-  ment  may  proceed  from  another,  and 

rogatory  addressed  to  him  by  one  of  will  be  regarded  as  those  of  the  testa- 

them,  we  think  that  he  did,  in  effect,  tor  if  the  circumstances  show  that  he 

request  them  both  to  become  the  sub-  adopted  them,  and  that  the  party  sp>eak- 

scribing  witnesses  to  the  instrument."  ing  them  was  acting  for  him,  with  his 

For  a  somewhat  similar  case,  see  Brady  assent.   Gilbert  v,  Knox,  52  N.  Y.  125. 

v.McCrossen,  5  Redf.  (N.  Y.)  431.  See  also  Matter  of  Nelson's  Will  (N. 

Where  a  testator  said  to  one  of  the  Y.  1894),  3^  N.  E.  Rep.  3. 

subscribing  witnesses,  '*  Mr.  McC.  (the  Atestatorand  threeother  persons,  M., 

scrivener)  will  want  you  to  be  a  wit-  H.,  and  C,  being  together  in  the  same 

ness  to  the  will,"  and  the  scrivener  read  room,  the  testator  asked  M.  if  he  would 

the  attestation  clause  to  the  testator,  witness  his  will,  and  if  H.  and  C.  would 

and  asked  him  whether  he  wished  the  do  so,  also.    M.  answering  that  H.  and 

persons  present  to  be  witnesses  to  the  C.  had  said   they  would,  the  testator 

will,  and  he  said  he  did,  it  was  held  produced  and  signed  a  paper,  and  de- 

that  this  was    a  sufficient  request  of  clared  it  to  be  his  will.    M.  then  si^ed 

the  witnesses    to    become    such.     It  the  attestation  clause ;  after  which,  at 

is  not  necessary  that  a  testator  should  the  request  of  the  testator,  and  in  his 

himself  formally    repeat    the    words,  hearing,  he  asked  H. and  C.  to  witness 

It  is  enough  if  he   directly  and   aud-  the  will,  in  these  words:  **Mr.  G.  (the 

ibly  adopts  the  language  of  another,  testator)   requests  you  to  witness  his 

Q6«)  in  his  presence  and  hearing.    Mc-  will;"  the  testator  making  no  objection. 

Donough  V,   Loughlin,  20  Barb.  (N.  The  will  was  then  signed  by  H.  and 

Y.)  238.  C.  as  witnesses.     It  was  held  that  the 

Where  the  subscribing  witnesses  to  a  will  was  well  executed.  Matter  of  Gil' 
will  were  told  by  another  person,  in  the  man,  38  Barb.  (N.  Y.)  364. 
testator's  presence,  that  they  had  been  In  Cheatham  v.  Hatcher,  30  Gratt. 
called  in  for  the  purpose  of  being  wit-  (Va.)  56;  32  Am.  Rep.  650,  it  was  said 
nesses  to  the  execution  of  the  will,  and  that  a  request  to  a  witness  to  subscribe 
the  instrument  having  the  usual  attests-  the  will,  made  by  a  third  person  in  the 
tion  clause  subjoined,  was  read  to  the  hearing  of  the  testator,  is,  in  law,  the 
testator,  in  their  presence,  and  was  then  request  of  the  testator,  if  he  is  conscious 
subscribed  by  the  testator,  and  by  the  and  does  not  dissent  therefrom, 
witnesses  in  the  presence  of  each  other.  But  in  Matter  of  McMulkin,  6  Dem. 
it  was  held  that  these  facts  furnished  suf-  (N.  Y.)  347,  it  appeared  from  the  depo- 
ficient  evidence  of  a  request  by  the  tes-  sitions  of  B.  and  C,  the  subscribing 
tator  that  the  witnesses  should  sign  the  witnesses,  that  they  severally  wrote 
will;  or,  at  least,  that  there  was  suf-  their  names  as  such,  on  the  paper  pro- 
ficient evidence  to  be  submitted  to  a  pounded,  and  that  the  decedent,  in  their 
jury  upon  the  question  whether  there  presence,  declared  the  same  to  be  her 
was  a  request  or  not.  Doe  v.  Roe,  2  will.  The  deposition  of  one  S.,  further 
Barb.  (N.  Y.)  201.  See  also  Gamble  v,  disclosed  the  facts  that  the  decedent  had 
Gamble,  39  Barb.  (N.Y.)  373;  Meurer's  acquainted  him  with  her  purpose  **  to 
Will,  44  Wis.  392;  28  Am.  Rep.  591;  settle"  some  money  she  had  in -im<?riVflr, 
Lockwoodv.Lockwood  (Supreme  Ct.),  and,  on  being  informed  that  two  wit - 
3  N.  Y.  Supp.  224.  nesses  would  be  necessary,  had  asked 

1.  Inglesant  v.  Inglesant,  L.  R.,  3  P.  the  deponent  to  find  '*  two  responsible 

&  M.  172  ;  Peck  v,  Gary,  27  N.  Y.  9;  workingmen"  to  act  in  that  capacity; 

84  Am.  Dec.  220;  Gilbert  v.  Knox,  52  that  the  deponent  had  waited  upon  B. and 

N.Y.  125;  Cheatham  v.  Hatcher,  30  C,  obtained  their  consent  to  witness  the 

Gratt.   (Va.)    56  ;  32  Am.   Rep.  650 ;  execution,  and  promised  to  notify  them 

Bundy  v.  McKnight,  48  Ind.502;  Dyer  when  to  attend,  afterward  reporting  the 

!>.  Dyer,  87  Ind.  13;  Meurer's  Will,  44  result  to  the  decedent,  who  said,  "all 
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But  in  such  case  the  conduct  from  which  his  acquiescence  is  to  be 
inferred  requires  the  strictest  scrutiny,  for  nothing  done  by  others 
on  his  behalf,  in  a  fraudulent,  overpowering,  or  clandestine  way, 

right."  There  was  no  attestation  clause,  hearing  to  the  construction  put  upon 
It  was  held  in  the  absence  of  evidence  a  statute  like  ours  by  the  courts  of  AVa* 
that  B.  and  C.  had  been  actually  sum-  Torky  who  hold  that  where  a  testator 
moned,  that  their  subscription  was  per-  produces  a  paper  to  which  he  has  per- 
sonally observed  or  requested  by  the  sonally  affixed  his  signature,  requests 
decedent,  or  that  the  latter  took  charge  the  witnesses  to  witness  it,  and  declares 
of,  or  even  saw  the  paper  after  execu-  it  to  be  his  last  will  and  testament,  that 
tion,  probate  must  be  refused  for  want  is  all  that  the  law  requires,  and  is  a  sub- 
of  proof  of  the  request  required  by  the  stantial  acknowledgment  of  his  signa- 
New  Tork  statute.  ture.  Baskin  v,  Baskin,  36  N.  Y.  416; 
In  New  Jersey^  it  has  been  held  Gilbert  v,  Knox,  52  N.  Y.  125.  It  is 
that  the  attestation  is  deficient  if  enough  to  say  at  this  time,  in  that  con- 
the  request  is  made  by  another  than  nection,  that  while  I  heartily  approve 
the  testator  in  the  first  person.  Lud-  of  the  principle  which  underlies  and 
low  XK  Ludlow,  35  N.  J.  Ekj.  480.  produced  that  construction  —  the  prin- 
In  this  case  a  testator  went  into  a  ciple  of  recognizing  a  substantial  corn- 
store  to  execute  his  will.  His  brother  pliance  with  the  statute  as  sufiicient — 
James  was  there,  and  also  Mr.  Harrison  there  is  no  proof  here  of  any  acknowl- 
and  Mr.  Miller.  James  said  to  Harri-  edgment  whatever,  either  by  word  or  in 
son,  in  the  hearing  of  the  testator,  fact.  The  testator  did  not  make  the  re- 
**My  brother  has  been  making  his  will,  quest,  either  to  Mr.  Miller  or  Mr.  Har- 
and  I  would  like  to  have  you  witness  rison,but  his  brother  did  it.  His  brother, 
it,"  to  which  Harrison  replied,  "All  in  making  the  request,  in  fact  spoke  in 
right."  The  decedent,  James  and  Har-  the  first  person.  He  said  '  I  want  you,* 
rison,  then  went  into  a  small  inclosure  etc.  The  testator  does  not  appear  to 
or  desk,  with  glass  around  the  top,  so  have  uttered  a  single  word  in  the  whole 
that  inside  of  it  they  were  visible  to  matter,  either  to  Harrison  or  Miller, 
others  in  the  store.  James  said  to  Harri-  except  as  he  said  '  Good  morning,'  in 
son,  '*  This  is  my  brother's  will,  I  would  return  to  the  salutation  of  the  former, 
like  to  have  you  witness  it,'*  where-  No  assistance  is  to  be  had  in  this  case 
upon  the  decedent  signed  it,  and  Har-  from  the  attestation  clause.  It  is  merely 
rison,  who  saw  him  sign  it,  also  signed  *  in  the  presence  of.'  And  obviously 
as  a  witness.  James  then  stepped  out  of  the  affidavit  made  by  Mr.  Harrison  be- 
the  inclosure,  and  going  to  Miller,  who  fore  the  surrogate  to  the  effect  that  Mr. 
was  engaged  at  a  counter  about  ten  feet  Miller  was  present  when  the  testator 
away,  said,  '*  Mr.  Miller,  Mr.  Harrison  signed  the  will,  is  of  no  importance." 
has  been  kind  enough  to  witness  my  But  compare  Whitenack  v.  Stryker,  2 
brother's  will,  now  I  want  you  to,"  and  N.  J.  Eq.  9;  Elkinton  i'.  Brick,  44  N.J. 
then  Miller  went  into  the  inclosure  Eq.  154.  But  see  Ayers  r.  Ayers,  43  N. 
where  the  decedent  remained  (Harrison  J.  Eq.  565. 

having  stepped  out  to  make  room  for  A  will  was  drawn  by  a  justice  of  the 

Miller),  and  signed  his  name  to  the  will  peace  who  was  accustomed   to  draw 

as  a  witness.   BeforeJames  asked  Miller  such   instruments.     The  testatrix,  the 

to  sign,  the  latter  did  not  know  that  the  two  witnesses,  and  the  draftsman  were 

decedent  was  signing  his  will,  although  present  at  its  execution.    The  testatrix, 

he  surmised  so  because  James  had  told  in  the  presence  of  the  witnesses  and  of 

him,  a  few  weeks  before, that  his  brother  the  draftsman,  signed  her  name  to  the 

was  coming  there  to  execute  his  will,  will.     She  then,  in  reply  to  a  question 

and  that  he  (James)  would  like   him  put  to  her  by  the  draftsman,  acknowN 

(Miller)   and    Harrison  to  witness  it.  edged  the  instrument  to  be  her  will. 

Miller  testified   that   he  thought    the  This  acknowledgment  was  also  in  the 

decedent    heard    James    request    him  presence  of  the  witnesses.     The  drafts- 

to   witness  the  will.     Miller   did    not  man  of  the  will  then  said  to  one  of  the 

see   the  decedent   sign   nor  hear  him  witnesses,  "Now,  Mr.  W.," and  handed 

acknowledge  his  signature  to  the  will,  him  the  pen  in  the  presence  of  all.    W. 

It  was  held  insufficient,  the  court  say-  signed  as  a  witness  and  handed  the  pen 

log :    "  Reference    was    made  on    the  to  the  other  witness ;  he  signed  also  in 
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can  stand  as   the  testator's  own    act,  though  done  in  his  pres- 
ence.' 

/.  Testator  Must  Sign  or  Acknowledge  Before  Wit- 
nesses Subscribe. — Under  the  Statute  of  Victoria,  i  Vict.,  ch.  26, 
signature  or  acknowledgment  by  the  testator  must  precede  subscrip- 
tion by  the  witnesses,*  even  though  the  testator  immediately  after- 
ward signs  the  will  in  their  presence,'  or  the  witnesses  place  seals  op- 
posite their  names  after  the  testator  has  signed,*or  formally  acknowl- 
edged their  signatures.*     Such  is  the  rule  also  in  New  York^  and 

it  is  sustained  by  the  weight  of  authority  in  the   United  States, 

the  presence  of  all.  The  will  was  in  pos-  and  attestation  of  the  will.    Miller  v. 

session  of  the  testatrix  at  the  time  of  McNeil,  35  Pa.  St.  217;  78  Am.  Dec. 333. 

her  death.  It  was  held  that  the  will  was  4.  Goods  of  Byrd,  3  Curt.  117. 

dui J  published  and  executed.    Smith  v.  6.  Charlton  v.  Hindmarsh,  i  L.  ft  T. 

Smith,  2  Lans.  (N.  Y.)  266.  433;  8  H.  L.  Cas.   160;  Moore  v.  King, 

1.  Schouler  on  Wills  (2d  ed.),  (  329.  3  Curt.  243. 

In  Heath  v.  Cole,  15   Hun  (N.  Y.)  In  Hindmarsh  v.  Charlton,  8   H.  L. 

103,  the  court,  by  Learned,  P.  J.,  said:  Cas.  160,  a  testator  produced  his  will 

**  When  a  man  is  in   full  health  and  to  A.,  and  signed   it   in  A.'s  presence, 

strength,  with  all  his  senses  in  vigor,  A.,whose  name  consisted  of  four  words, 

whatever  is  said  for  him  and   in    his  the   first  of  which   began   with  "  F.,** 

presence,  may,  prop>erly  and  Without  then,  in  the  testator's  presence,  signed 

danger,  be  taken  to  be  his  act.    The  his  own  name,  but  by  accident  leu  his 

declaration  that  the  instrument  is  the  first  initial  letter  uncrossed,  so  that  it 

testator's  will,  and  the  request  to  wit-  stood  as  if  it  was  "  T."     He  afterward 

nesses  to  sign,  may  be  made  by  an-  advised   the  testator  that  there  ought 

other,  under  such  circumstances,  that  to  be  two  witnesses  to  the  will,  and  in 

they  are  plainly  adopted  by  the  testa-  the  afternoon  of  the  same  day,  B.  being 

tor  and  become  his  acts.    But,  when  a  present,  the  testator  produced  his  will, 

man  is  feeble,  and  able  to  speak  but  and    showed    and    acknowledged    his 

faintly,  at  the  very  last  of  a  sickness  signature   in  the  presence  of  both   A. 

which  has  lasted  eleven  years,  and  with-  and  B.     B.  then  wrote  his  name,  and 

in  a  few  hours  of  his  death,  then  it  is  at  his   desire  A.,  added   the  date,  and 

necessary  to  examine   more  carefully  then  observed   and  corrected  the  first 

what  takes  place  before  him.     It  will  initial  of  his  own  name  by  crossing  the 

not  answer  then   to  assume,   without  T.,  and  so  making  it  F.     It  was  held,  af - 

some  clear  proof,  that  he  adopts  the  firming  the  judgment  of  the   probate 

acts  of  those  about  him,  who  pretend  court,    that    the    will    was    not    duly 

to  speak  for  him.    In  his  feeble  condi-  attested  within  the  x  Vict.,  ch.  26,  ^  9. 

tioD  he  may  be  unable  to  express  his  So,  passing  over  the  signature  with 

dissent,  and  it  is  unsafe  to  take  his  si-  a  dry  pen  amounts  to  no  more  than 

lence  as  acquiescence.'*  an  acknowledgment,  and  does  not  serve 

1  1  Jarm.  on  Wills  (5th  ed.)    109;  as  a  subscription.     Playne  f.  Scriven, 

Goods  of  Olding,  2  Curt.  865;  Goods  of  i  Rob.  772. 

®yrd,  3  Curt.  117;  Charlton  v.  Hind-  6.  New   Tork, — ^Jackson  v.  Jackson, 
marsh,  1  L.  &  T.  433 ;  8  H.  L.  Cas.  160 ;  30  N.  Y.  153  ;  Rugg  v,  Rugg,  21   Hun 
Goods  of  Summers,  7  No.  Cas.  562;  14  (N.  Y.)  383 ;    Matter  of  McMulkin,  6 
]ur.  791;  2  Rob.  295.  Dem.  (N.  Y.)347;  Mitchell  v.  Mitch- 
«.  Goods  of  Olding,  2  Curt  865.  ell,  16  Hun  (N.  Y.)  97. 
Where  a   testator  and  the  subscrib-  It  is  essential  to  the  due  execution  of 
ing  witnesses  to  his  will  were  assem-  a  will  in  Ne-w  Tork^  that  the  witnesses 
bled  around  the  same  table  at  the  same  who  are  to  attest  the  subscription  and 
^e,  and  all   signed   the  will  in   the  publication   thereof    by  the   testator, 
presence  of  each  other,  but  the  sub-  should   sign   the  same,  after  the   sub- 
bribing  witnesses  wrote  their  names  be-  scription   by  him.     In   respect  to  the 
lore  the  testator  wrote  his,  it  was  held  subscription  by  the  testator  in  the  pres- 
that  under  the  Pennsylvania  Statute  ence  of  the  witnesses,  and  his  declara- 
<"  Wills,  this  was  a  sufficient  execution  tion  that  the  instrument  is  his  last  will 
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irrespective  of  whether  the  local  statute  is  framed  upon  the  Stat- 
ute of  Frauds  or  the  Statute  of  Victoria.*  In  the  absence  of  proof 
to  the  contrary,  it  may  be  presumed  that  the  testator  signed  before 
the  witnesses  subscribed.* 

m.  Subscribing  in  Presence  of  Testator  —  Acknowl- 

EDGMENT  IN  PRESENCE  OF,  SUBSCRIPTION  IN  ABSENCE. — Under 

and   testament,  which   the  statute  re-  case  of  their  death  or  absence  when 

quires  to  be  simultaneous,  it  is  sufficient  after  the  testator's  death  the  will  shall 

that  they  be  on  the  same  occasion,  and  be  presented  for  probate.    It  is  as  diffi- 

it  is  not  material  that  the  declaration  cult  to  see  how  thej  can  subscribe  in 

immediately  precedes  the  subscription,  proof  of  their  attestation  before  they 

Jackson  v,  Jackson,  39  N.  Y.  153.  have  attested  as  it  is  to  see  how  thej 

Thus,  where  one  of  the  witnesses  had  can  attest  before  the  signature  of  the 
commenced  to  sign  as  a  witness  to  the  testator  has  made  it  his  written  will, 
instrument  without  knowing  it  was  a  The  manifest  intention  of  the  statute  is 
will,  and  before  he  completed  his  sig-  that,  first,  the  will  should  be  put  in 
nature  the  testator  made  the  necessary  writing  and  signed  by  the  testator ;  sec- 
declaration  and  acknowledgment,  and  ond,his  will  so  written  be  attested  by  the 
thereupon  the  witness  completed  his  witnesses;  and  third,  the  witnesses  sub- 
signature  as  an  attesting  witness,  it  was  scribe  in  his  presence  in  evidence  of 
held  to  be  a  sufficient  compliance  with  their  attestation  to  his  written  will.'* 
the  statute.  Matter  of  Phillips'  Will,  A  testamentary  writing  executed  by 
98  N.  Y.  267.  a  cross- mark,  with  no  attestation  clause, 

1.  Chase  v.  Kittredge,  11  Allen  to  which  the  name  of  the  testatrix,  with 
(Mass.)  49;  87  Am.  Dec.  687 ;  Duffie  v.  her  mark,  and  the  name  of  the  subscrib- 
Corridon,  40  Ga.  122  ;  Chisholm  v.  Ben,  ing  witnesses,  are  signed  in  such  order 
7  B.  Mon.  (Ky.)  409;  Reed  v.  Watson,  as  to  furnish  no  evidence  as  to  which 
27  Ind.  443 ;  Eelbeck  v,  Granberry,  2  name  was  signed  first,  should  be  refused 
Hayw.  (N.  Car.)  232  ;  2  Am.  Dec.  624;  probate  for  want  of  proof  that  the  sign- 
Fowler  v.  Stagner,  55  Tex.  393;  Brooks  ing  of  the  testatrix  preceded  the  sub- 
V,  Woodson,  87  Ga.  379.  scription    \xj    the  witnesses.       In    re 

InChasev.Kittridge,ii  Allen  (Mass.)  McMulkin,6Dem.  (N.  Y.)  347. 
63 ;  87  Am.  Rep.  687,  Gray,  J.,  said :  Nevertheless,  it  should  be  observed 
"  The  statute  requires  that  Uie  will  that  while  the  ground  upon  which  the 
shall  'be  in  writing  and  signed  by  the  decisions  proceeded  in  the  above  cases 
testator,'  and  shall  be  attested  and  sub-  sustains  the  position  in  the  text,  many 
scribed,  in  the  presence  of  the  testator,  American  cases  hold  that  where  the 
by  three  or  more  competent  witnesses.'  signature  by  the  testator,  and  the  sub- 
He  is  not  required  to  write  his  signature  scriptions  by  the  witnesses  formed  sub- 
in  their  presence,  but  it  is  his  will  stantiallyonetransaction,  itisnotmate- 
which  they  are  to  attest  and  subscribe,  rial  which  preceded  the  other.  O'Brien 
It  must  be  his  will  in  writing,  though  v.  Galagher,  25  Conn.  229;  Sechrest  v. 
he  need  not  declare  it  to  be  such.  It  Edwards,  4  Mete.  (Ky.)  163;  Swift  v. 
must  therefore  be  signed  by  him  before  Wiley,  i  B.  Mon.  (Ky.)  114;  Upchurch 
it  can  be  attested  by  the  witnesses.  He  v,  Upchurch,  16  B.  Mon.  (Ky.)  113; 
must  either  sign  in  their  presence,  or  Miller  v.  McNeill,  35  Pa.  St.  217;  78 
acknowledge  his  signature  to  them,  be-  Am.  Dec.  333 ;  Rosser  v.  Franklin,  6 
fore  they  can  attest  it.  The  statute  Gratt.  (Va.)  i;  52  Am.  Dec.  97.  See 
not  only  requires  them  to  attest,  but  to  Sturdivant  v.  Birchett,  10  Gratt.  (Va.) 
subscribe.  It  is  not  sufficient  for  the  67;  Moale  v.  Cutting,  59  Md.  519. 
witnesses  to  be  called  upon  to  witness  Effect  of  subsequent  acknowledgment 
the  testator's  signature,  or  to  stand  by  is  insufficient  to  validate  a  subscription 
while  he  makes  or  acknowledges  it,  made  before  the  testator  signed.  Duffie 
and  be  prepared  to  testify  afterwards  v,  Corridon,  40  Ga.  122.  See  in/ray 
to  his  sanity  and  due  execution  of  the  this  title.  Formal  Requisites  —  Sub- 
instrument,  but  they  must  subscribe,  scribine  in  Presence  of  Testator, 
This  subscription  is  the  evidence  of  2.  Allen  v.  Griffin,  69  Wis.  529.  See 
their  previous  attestation,  and  to  pre-  Matter  of  Austin,  45  Hun  (N.  Y.)  i. 
serve  the  proof  of  that  attestation  in  In  Simmons  v.  Leonard,  91   Tenn. 
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the  Statute  of  Frauds,  29  Car.  II.,  ch.  29,  and  the  Statute  of  Vic- 
toria, I  Vict.,  ch.  26,^  and  the  corresponding  statutes  in  the 
United  States,  the  witnesses  must  subscribe  in  the  presence  of  the 
testator  ;'  a  subsequent  acknowledgment  in  his  presence  of  a  sub- 
scription made  in  his  absence  is  insufficient.*  The  design  of  the  Leg- 
islature in  making  this  requisition  was  supposed  to  be  that  the  tes- 
tator might  have  ocular  evidence  of  the  identity  of  the  instrument 
subscribed  by  the  witnesses,  and  hence  the  generally  accepted 

183,  a  subscribing  witness  to  a  will  eye's  Edition  (1890),  vol.   3,    p.  3343. 

testified  that  he  did  not  know  whether  Under  which  it  has  been  held  that  the 

the  testatrix  had  signed  the  paper  or  not  subscription  need  not  be  in  the  testator's 

before  he  witnessed  it.    He  did  not  see  presence.    Lyon   v.  Smith,   1 1    Barb, 

her  signature,  and  no  one  told  him  it  (N.  Y.)  124;  Ruddon  v.  McDonald,  i 

was  on  the  paper.    The  testatrix  told  Bradf.  (N.  Y.)  35^.    See  Butler  t;.  Ben- 

the  witness  that  she  desired  him  **to  son,  i  Barb.  (N.  Y.)  526;  Neugent  v, 

sign  a  will "  for  her.    Afterward  a  pa-  Neugent,  2  Redf.  (N.  Y.)  376. 

per  was  produced  from  her  bureau  by  a  A  rkansas. — The  A  rkansas  statute  is 

third  person,  and  presented  by  the  lat-  a   transcript  of  that  of    New     Torky 

ter  to  the  witness  for  signature.     It  was  Arkansas  Dig.  ( i883),4  6492 ;  and  under 

held  that  it  did  not  sufficiently  appear  it  witnesses   need  not  subscribe  in  the 

that  the  paper  had  been  signed  by  the  presence  of  testator.     In  re  Cornelius' 

testatrix  when  the  witness  subscribed  it.  Will,  14  Ark.  675.     See   Abraham   v. 

1.  Jarm.  on  Wills  (5th  ed.)  *87.  Wilkins,  17  Ark.  325. 

2.  See  the  statutes  of  the  various  Pennsylvania.  —  Subscribing  wit- 
states.  For  particulars  of  phraseology  nesses  are  unnecessary.  See  supra, 
the  local  statute  should  be  consulted,  this  title,  Attestation  and  Subscription 
See  Rucker  V.  Lambdin,  12  Smed.  &M.  — In  the  Absence  of  Legislation. 
(Miss.)  230;  Watson  v»  Pipes,  32  8.  Moore  v.  King,  3  Curt.  243;  In  re 
Miss.  451;  Rose  v,  Allen,  i  Coldw.  Davis,  3  Curt.  748;  In  re  Chamnev,  i 
(Tenn.)  23;  Snider  v,  Burks,  84  Ala.  Rob.  757;  Charlton  v.  Hindmarsh,  i 
51;  Stiriing  V.  Stirling,  64  Md.  138;  S.  &  T.  433;  8  H.  L.  Cas.  160;  Playne 
Mays  7^  Mays,  1 14  Mo.  536.  v.  Scriven,    i   Rob.  772;  7   No.  Cas. 

The  object  of  a   statute  in  requir-  122;   In   re  Cunningham,    i    S.  &  S. 

ing  a  will   to  be  attested  by  the  sub-  132;   29   L.  J.  Ch.  71 ;  Chase   v.  Kitt- 

scribing  witnesses,  in  the  presence  of  redge,  11    Allen   (Mass.)  49;   87   Am. 

the  testator,  so  far  as  the  form  of  the  Rep.  687  ;  Maynard  v.  Vinton,  59 Mich, 

attestation  is  concerned,  is  to  identify  139;    60  Am.  Rep.  276;  Den  v,  Mit- 

the  instrument,    as    that  signed    and  ton,   12  N.  J.  L.  70;  Combs  v.  Jolly, 

published  by  the  testator,  and   to  pre-  2  N.  J.  Eq.  625 ;  In  re  Downle's  Will, 

vent  fraud  and  imposition  in  establish-  42  Wis.  66;  Reed  v.  Watson,  27  Ind. 

ing  spurious  wills,  and   at  the  same  443;   Pawtucket  v.  Ballow,    15    R.  I. 

time  to  show  the  persons,  by  whom  the  58;   Duffie    v.   Corridon,  40  Ga.    122. 

facts  necessary  to  establish   the    will  See  Den  v.  Matlack,  17  N.  J.  L.  96; 

can  be  proven,  when  the  will  shall  be  Moale  v.  Cutting,  59  Md.  510;  Rash  v. 

propounded  for  probate;  and  all  that  is  Purnel,  2  Harr.  (Del.)  448;   Pennel   v. 

necessary  for  these  purposes  is,  that  Weyant,  2  Harr.  (Del.)  506. 

the  witnesses  shall  sign  their  names  Where  it  was  proved  by  one  of  the 

upon  the  paper  in  presence  of  the  tes-  only   two  subscribing  witnesses  to    a 

tator;  and  hence,  it  is  well  settled,  that  will,  offered  as  a  will  of  real  estate,  that 

no  particular  form  of  words  is  neces-  he  was  requested  by  the  testator  to  pre- 

«ary    to     cofistitute     an     attestation,  pare  his  will  according  to  his  instruc- 

Fatheree  v.  Lawrence,  33  Miss.  586.  tions,  and   he  did  so,  and  signed  his 

H«w  York — Presence  of    Testator. —  name  as  a  witness  before  the  testator 

The   New    Tork    Revised     Statutes  signed,  but  not  in  his  presence,  and 

merely  provide  that  there  shall  be  at  then  read  the  will  to  the  testator,  and 

least  two  attesting  witnesses,  each  of  told  him  he  had  signed  as  a  witness, 

^hom  shall  sign  his  name  as  a  witness  and  the  testator  approved  and  executed 

at  the  end  of  the  will,  at  the  request  of  it,  and  the  other  witness  then  signed  in 

the  testator,  2  Rev.  Stat.  63,  §  40 ;  Birds-  presence  of  the  testator,  it  was  held  that 
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this  was  not  a  valid  execution  of  a  will  to  attestation  bj  the  witnesses  to  the  testa- 
pass  real  estate,  the  statute  requiring  tor,  is  a  substantial  subscribing  of  their 
both  the  witnesses  to  sign  in  the  pres-  names  as  witnesses  in  his  presence.  Al- 
ence  of  the  testator.  Ragland  v.  Hunt-  len  and  Daniel,  JJ.,  dissentinff.  Sturdi- 
ington,  I  Ired.  (N.  Car.)  561.  vant  v.  Birchett,  10  Gratt.  ( Va.)  67. 

One  of  the  subscribing  witnesses  to  In  Chase  v.  Kittridge,  11  Allen 
a  script,  propounded  as  the  last  will  (Mass.)  51 ;  87  Am.  Rep.  687,  Gray,  J., 
and  testament  of  the  deceased,  drew  up  said:  ^'By  the  original  English  statutefor 
at  his  own  house  the  paper  writing  in  the  prevention  of  frauds  and  perjuries, 
question,  by  a  copy  which  he  had,  and  passed  in  1676,  it  was  enacted  that  *all 
at  the  same  time  wrote  the  attestation  devises  and  bequests  of  any  land  or 
clause  and  subscribed  his  name  as  wit-  tenements  shall  be  in  writing,  and 
ness.  Afterwards,  on  the  same  da}',  he  signed  by  the  party  so  devising  the 
took  the  paper  over  to  the  testator's  house  same,  or  by  some  other  person  in  his 
and  read  the  same  to  him  in  the  pres-  presence  and  by  his  express  directions, 
ence  of  the  other  subscribing  witness,  and  shall  be  attested  and  subscribed,  in 
After  he  had  finished  reading  the  paper,  the  presence  of  the  said  devisor,  by 
the  testator  said  he  should  want  him  three  or  four  credible  witnesses,  or  else 
to  sign  as  a  witness,  when  he  told  him  they  shall  be  utterly  void  and  of  none 
that  he  had  already  done  so,  where-  effect.'  Stat.  29  Car.  II.,  ch.  3,  ^  5.  That 
upon  the  testator  said  it  would  not  act  did  not  extend  to  the  Colony  of 
make  any  difference  he  supposed,  and  Massachusetts ^  which  had  been  pre- 
then  signed  the  paper  in  the  presence  viously  settled,  and  was  not  named 
of  both  witnesses,  declaring  it  to  be  his  therein.  Loyd  r.  Mansell,  2  P.  Wms. 
last  will  and  testament ;  and  turning  to  75.  Stat.  25  Geo.  II.,  ch.  6,  ^  10.  But 
the  other  witness,  requested  him  to  the  provision  was  re-enacted  here  in 
subscribe  the  same  as  a  witness,  which  the  same  words  in  the  first  year  after 
he  did  in  the  presence  of  the  testator  the  Province  Charter;  and  again  in 
while  the  testator  was  looking  on.  After  1783,  substituting  only  the  words  *  three 
the  testator  had  signed  the  will,  he  or  more '  for  '  three  or  four '  witnesses, 
handed  it  to  the  witness  who  had  sub-  Prov.  Stat.  4  W.  &  M.  (ed.  1726),  ch.  3, 
scribed  it  out  of  his  presence  and  said:  §  3»  p.  5 ;  Anc.  Chart.  234.  Stat.  1783, 
"I  acknowledge  this  to  be  my  will."  ch.  24,  (  2.  It  was  retained,  and  ex- 
The  witness  took  it  and  kept  possession  tended  to  personal  estate,  in  1836,  in 
of  it  for  a  moment,  and  then  handed  it  this  form  :  *  No  will'  (excepting  nun- 
to  the  other  witness,  who  then  sub-  cupative  wills)  '  shall  be  effectual  to 
scribed  it  in  the  presence  of  the  testator,  pass  any  estate,  whether  real  or  per- 
It  was  held  that  the  will  was  not  exe-  sonal,  nor  to  charge  or  in  an}'  way 
cuted  according  to  the  requirements  of  affect  the  same,  unless  it  be  in  writing, 
the  act  of  assembly,  because  one  of  the  and  signed  by  the  testator,  or  by  some 
subscribing  witnesses  did  not  sign  in  person  in  his  presence  and  by  his  ex- 
the  presence  of  the  testator.  In  re  press  direction,  and  attested  and  sub- 
Cox's  Will,  1  Jones  (N.  Car.)  321.  scribed,  in  the  presence  of  the  testator, 

A  will  is  executed  by  the  testator,  and  by  three  or  more  competent  witnesses.' 
certain  persons  are  requested  by  him  to  Massachusetts  Rev.  Stats.,  ch.  62,  ^  6. 
attest  it.  For  convenience,  they  take  it  And  the  words  just  quoted  have  been 
into  another  room,  out  of  the  vision  of  incorporated,  with  trifling  variations, 
the  testator,  and  there  subscribe  their  into  the  General  Statutes,  ch.  92,  §  6. 
names  to  the  paper  as  witnesses;  and  **  This  provision,  it  will  be  observed, 
they  immediately,  within  one  or  two  does  not  expressly  require  that  the 
minutes,  return  to  the  testator  with  the  testator  should  sign  in  the  presence  of 
paper;  and  one  of  them,  in  the  pres-  the  witnesses ;  nor  that  the  witnesses 
ence  of  the  other,  with  the  paper  open  should  subscribe  in  the  presence  of 
in  his  hand,  addresses  the  testator  and  each  other,  nor  even  that  they  should 
says,  "here  is  your  will  witnessed,"  and  know  that  the  instrument  is  a  will, 
at  the  same  time  pointing  to  the  names  Courts  will  not  require  formalities 
of  the  witnesses,  which  are  on  the  same  which  the  statutes  do  not.  It  is  ac- 
page  and  close  to  the  name  of  the  tes-  cordinglv  the  well  settled  construction, 
tator.  The  testator  then  takes  the  pa-  both  in  Mng-land  and  in  this  common- 
per  and  looks  at  it  as  if  examining  it,  wealth,  that  it  is  sufficient  for  the  testa- 
and  then  folds  it  up,  and  speaks  of  it  as  tor  to  acknowledge  or  recognize  his 
his  will.  It  was  held  that  under  these  signature  in  the  presence  of  the  wit- 
circumstances,  the  recognition  of  their  nesses,  either  together  or  separately, 
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with  no  attestation  clause  beyond  the  on  Wills  (4th  Am.  ed.)  153.  The  Eng- 
siDgle  word  'witness/  i|nd  without  their  lish  cases  in  which  it  has  been  held 
knowing  what  the  instrument  is.  .  .  .  that  the  witnesses  to  a  will  are  not 
Theonlj  case  under  the  Stat,  of  29  Car.  required,  by  ^  5  of  Stat.  29  Car.  II., 
II.,  which  we  have  seen,  in  which  it  to  recite  on  the  paper  that  thej  sub- 
was  even  contended  by  counsel  that  scribe  their  names  in  the  presence  of 
an  acknowledgment  bj  a  witness,  in  the  the  testator,  declare  that  they  must 
presence  of  the  testator,  of  a  signature  actually  so  sign  in  his  presence.  Thus 
made  in  his  absence,  was  equivalent  to  the  court  of  common  bench,  in  1735,  as 
a  subscription  in  his  presence,  arose  reported  by  Lord  Chief  Baron  Comyns, 
only  six  years  after  the  passage  of  the  said :  *  The  witnesses,  by  the  Statute  of 
statute ;  and  the  point  does  not  appear  Frauds,  ought  to  set  their  names  as 
to  have  been  then  decided.  Risley  v,  witnesses  in  the  presence  of  the  testa- 
Temple,  Skin.  107.  But  the  difference  trix.'  Hands  v,  James,  Comyn  53a. 
in  the  two  clauses  of  the  statute,  the  And  in  a  later  case  Lord  Eldon  said,  in 
one  not  requiring  the  testator  to  sigpi  the  House  of  Lords :  *Your  lordships 
in  the  presence  of  the  witnesses,  while  know  that  it  is  necessary  that  the  three 
the  other  expressly  required  the  wit-  witnesses  should  sign  in  the  presence 
ness  to  subscribe  in  the  presence  of  the  of  the  testator.  If  it  is  proved  that 
testator,  soon  came  to  be  recognized,  they  did  actually  sign  in  the  presence 
and  does  not  appear  to  have  been  after-  of  the  testator,  the  not  recording  that 
wards  lost  sight  of.  Hoil  v.  Clark,  3  circumstance  will  not  vitiate  the  will.' 
Mod.  220;  Lee  V.  Libb,  i  Show.  69;  Ran  cliff e  v.  Parky  ns,  6  Dow.  149. 
Dormer  ».  Thurland,  2  P.  Wms.  510;  **A  new  Statute  of  Wills  was  passed 
Stonehouse  v,  Evelyn,  3  P.  Wms.  254;  in  EnfrUind  in  1837,  requiring  that  the 
Bac.  Ab.  Wills,  D,  2;  2  Bl.  Com.  377;  signature  of  a  testator  to  a  will,  either 
I  Browne's  Civ.  &  Adm.  Law,  ch.  10,  of  real  or  personal  estate,  shall  be 
note  27;  I  Roberts  on  Wills  (Am.  ed.)  made  or  acknowledged  by  him  4n  the 
131;  Floyer's  Proctor's  Practice,  127.  presence  of  two  or  more  witnesses 
The  Statute  of  Frauds,  while  it  re-  present  at  the  same  time,  and  such 
qaired  a  will  to  be  'attested  and  sub-  witnesses  shall  attest  and  shall  subscribe 
scribed  in  the  presence  of  the  devisor  the  will  in  the  presence  of  the  testator.' 
by  three  or  four  credible  witnesses,'  Stat,  i  Vict,  ch.  26,  ^  9.  The  decisions 
required  a  revocation  to  be  by  a  written  under  this  statute  are  uniform  that  one 
will, '  or  other  writing  of  the  devisor,  witness  does  not  *  attest  and  subscribe 
signed  in  the  presence  of  three  or  four  in  the  presence  of '  another,  unless  he 
witnesses.'Stat.  29Car.  II.,ch.3,  (§5,6.  actually  affixes  his  signature  in  the 
The  court  of  King's  Bench  in  1^89  were  presence  of  the  other ;  and  these  deci- 
of  opinion  that  a  will,  to  revoke  a  sions  bear  directly  upon  the  construction 
former  will,  must  be  'signed  and  sub-  of  the  same  words  in  the  English  Stat, 
scribed'  by  the  witnesses  in  the  of  29  Car.  II.,  and  in  our  own  statutes  re- 
presence  of  the  testator.  Eccleston  f.  quiring  the  will  to  be  *  attested  and  sub- 
Speke,  Carth.  81;  Comb.  158.  And  scribed  in  the  presence  of  the  testator, 
Lord  Chancellor  Cowper  was  of  the  by  the  witnesses.  The  point  was  ad* 
same  opinion.  Onions  v,  Tjrer,  i  P.  judged  in  the  prerogative  court  of 
Wms.  344.  Lord  Hardwicke,  Chief  Canterbury  by  Sir  Herbert  Jenner 
Justice  Willes,  Chief  Baron  Parker,  Fust  in  several  cases,  the  last  of  which, 
and  Sir  John  Strange,  M.  R.,  when  decided  after  full  argument,  and  recog- 
holding,  in  accordance  with  earlier  and  nizing  that  '  this  case  must  form  a 
later  decisions,  that  a  testator's  ac-  leading  case  of  its  class,'  was  strikingly 
knowledgment  of  his  signature  before  analogous  to  the  present.  There  the 
the  witnesses  was  a  sufficient  signing  testator  signed  a  codicil  in  the  presence 
by  him,  even  of  a  will  revoking  an  of  one  witness  only,  who  at  his  request 
earlier  one,  and  that  the  words  *  signed  attested  and  subscribed  it.  Afterwards 
in  the  presence  of  three  or  four  wit-  another  witness,  at  the  testator's  re- 
nesses,*  in  the  section  concerning  revo-  quest  and  in  his  presence,  also  attested 
cations,  were  limited  to  the  last  ante-  and  subscribed  it,  the  first  witness  first 
cedent,  *  other  writing,'  clearly  implied  pointing  to  her  signature  and  saying, 
that  those  words  would  not  be  satisfied  'There  is  my  signature,  and  you  had 
by  acknowledging  a  signature,  instead  better  place  yours  underneath.'  In  re 
of  actually  signing  in  the  presence  of  Allen,  2  Curt.  331 ;  In  re  Simmonds,  1 
the  witnesses.  Ellis  v.  Smith,  i  Ves.  No.  Cas.  409;  3  Curt.  79;  Moore  v. 
Jr.  11;  I  Dick.  225.     And  see  i  Jarm.  King,  3  Curt.  243 ;  2  No.Cas.  45.    In  a 
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subsequent  case  the  same  able  judge  fixed  prior  to  the  subscription  of  the 
said  of  the  witnesses :  'No  authority  is  witnesses.'  Hudson  v,  Parker,  i  Rob. 
given  to  them,  as  in  the  instance  of  the  39.  And  Sir  John  Dodson  made  a  sim- 
testator,  to  acknowledge  their  signa-  ilar  decision  in  Shaw  v,  Neville,  i  Jur. 
tures  previously  written.  The  witnesses  N.  S.  408.  .  .  .  If  the  signature  of 
are  to  subscribe,  in  other  words  they  a  witness,  made  before  that  of  the  testa- 
are  required,  I  conceive,  to  do  some  act  tor,  is  allowed  to  be  sufficient  upon 
which  shall  be  apparent  on  the  face  of  proof  of  a  later  acknowledgment  by  the 
the  will.  To  pass  over  a  signature,  witness  in  the  testator's  presence,  then 
previously  made,  with  a  dry  pen  the  witnesses  may  subscribe  an  instru- 
amounts,  I  think,  to  no  more  than  an  mentnotyet  signed  by  the  testator,  and 
acknowledgment  of  a  signature,  which  in  his  absence,  with  the  honest  intention 
in  the  case  of  a  witness  has  already  of  acknowledging  their  subscriptions  to 
been  held  not  to  be  sufficient.  Moore  v,  him  after  he  shall  have  signed ;  his 
^ingi  3  Curt.  243.  Saying  and  doing  name  may  be  signed  at  any  time  after- 
are  not  the  same  thing.  And  he  there-  wards,  without  any  witness  to  observe 
fore  held  that  upon  the  re -execution  of  and  testify  whether  it  is  affixed  by  him 
a  will  an  attesting  witness  did  not  or  by  his  authority  or  not,  and,  if  it  is, 
'subscribe'  by  tracing  over  his  signature  whether  he  is  sane  or  insane;  and  the 
with  a  dry  pen,  *  as  nothing  in  fact  was  previous  subscription  of  the  ivitnesses 
written.*  Play  ne  v,  Scriven,  i  Rob.  775 ;  be  held  after  his  death  to  be  evidence  of 
7  No.  Cas.  122.  He  also  decided  that  it  a  due  execution  and  attestation,  when 
was  not  an  attestation  and  subscription  in  fact  his  name  is  forged,  or  at  least 
for  a  witness  to  add  his  residence  after  there  has  been  no  subscription  or  ac- 
his  name  already  subscribed  on  a  pre-  knowledgment  by  the  witnesses  in 
vious  day.  In  re  Trevanion,  2  Rob.  his  presence,  and  so,  on  the  loosest  in- 
311.  Otlier  decisions  of  Sir  Herbert  terpretation,  no  compliance  with  the 
Jenner  Fust  are  directly  to  the  point  statute.  .  .  .  The  manifest  inten- 
that  a  signature  by  the  testator  after  tion  of  the  statute  is  that,  first,  the 
the  witnesses  have  signed  is  insuf-  will  should  be  put  in  writing  and 
ficient,  even  if  he  has  previously  read  signed  by  the  testator;  second,  his 
the  whole  will  to  them,  or  they  add  seals  will  so  written  be  attested  by  the 
to  their  names  after  he  signs.  In  the  witnesses;  and  third,  the  witnesses  sub- 
first  of  these  cases,  the  judge  signifi-  scribe  in  his  presence  in  evidence  of 
cantly  asked,  '  Is  the  paper  a  will  before  their  attestation  to  his  written  will. 
it  is  signed  by  the  testator  }"*  In  re  Old-  There  is  less  reason  for  requiring  the 
ing,  2  Curt.  865;  In  re  Byrd,  3  Curt,  testator  to  sign  in  the  presence  of  the 
117.  In  a  later  case,  which  was  fully  witnesses  than  for  requiring  them  to 
argued,  he  reaffirmed  the  rule,  and  gave  sign  in  his  presence.  A  testator  may 
his  reasons  more  at  length,  saying, '  The  alter  his  will  as  he  pleases  at  any  time 
words  of  the  section  are  v^ry  precise,  before  it  is  formally  attested.  He  may 
and  I  think  it  would  be  attended  with  write  it  out  in  fufl  and  sign  it,  and  ft 
dangerous  consequences,  if  the  court  has  no  effisct  as  a  will  until  duly  at- 
were  to  hold  a  will  valid  which  has  been  tested.  It  is  unimportant  whether  it  is 
signed  in  the  presence  of  two  witnesses  or  is  not  signed  by  the  testator  until  it 
who  have  attested  it  before  the  signa-  is  produced  to  the  witnesses.  It  is  only 
ture  of  the  testator  was  affixed  to  the  important  that  it  should  be  his  will  in 
will ;  for  where  is  the  court  to  draw  the  writing  and  signed  when  they  attest  and 
line?  Suppose  the  witnesses  attested  subscribe  it;  and  it  is  equally  his  will 
-one  hour  before  the  testator  signed,  or  in  writing,  whether  signed  in  their 
a  day,  or  a  week,  or  any  other  time  ;  presence  or  at  some  previous  time.  It 
where  is  the  court  to  stop  if  it  gave  a  is  the  will  of  the  testator,  not  of  the 
latitude  of  construction  to  this  section  witnesses.  He  must  know  its  contents, 
of  the  act  .^  Suppose  it  were  one  month,  but  they  need  not.  He  has  the  Con- 
or six  months,  or  a  twelvemonth,  after  tents,  as  well  as  his  signature,  by  which 
the  testator  had  signed  the  will ;  and  to  know  that  it  is  the  instrument  de- 
whether  it  be  at  the  time  of  the  trans-  daring  his  last  wishes  in  respect  to  his 
action,  or  some  time  before  makes  no  estate.  They  need  see  nothing  but  his 
difference.*  Cooper  r.  Bockett,  3  Curt,  signature  and  their  own.  To  allow 
660.  Dr.  Lushington,  sitting  in  the  them  to  acknowledge  in  his  presence 
same  court,  held  it  to  be  a  fatal  objec-  their  names  signed  in  his  absence  would 
tion  to  the  validity  of  a  will,  that  Hhere  open  a  door  to  mistake  and  fraud.  If 
is  no  proof  that  the  signature  was  af-  the  witnesses   might  subscribe    before 
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tests  of  presence,  are  vision  and  mental  apprehension.^  In  the 
first  place  it  is  essential  that  the  testator  be  mentally  capable 
of  recognizing  the  act  which  is  being  performed  before  him.* 
When,  therefore,  the  testator,  after  signing  and  publishing  his 
will,  fell  into  a  state  of  insensibility  before  the  witnesses  subscribed, 
the  attestation  was  held  insufficient.'  The  witnesses  must  also 
subscribe  with  the  testator's  knowledge  and  consent,  and  not  in  a 
clandestine  or  fraudulent  way,  for  such  subscription  is  bad,  even 
though  in  the  same  room.*  The  true  test  of  vision  is  not  whether 
the  testator  actually  saw  the  witnesses  sign,  but  whether  he  might 
have  seen  them  sign,  considering  his  mental  and  physical  condi- 
tion, and  his  position  at  the  time  of  subscription.*  Mere  contiguity 

they  had  attested  his  signature,  and  even  knowledge  his  subscription  af  terwardJ 

before  he  had  signed,  of  what  weight  O'Brien  v,  Galagher,   25   Conn.   229; 

coald  their  subscription  be  as  evidence,  Swift  v.  Wiley,  i   B.  Mon.  (Ky.)  117; 

after  their  death,  tliat  the  will  had  been  Upchurch   v,  Uphurch,    16  B.   Mon. 

duly  signed  and  attested  ?  But  the  con-  (Ky.)  1x3. 

trolling  consideration  is,  that  the  stat-  Virginia. — An  acknowledgment  by 

ute  in  terms  requires  not  onl 7  that  the  a  witness,  in  the  testator's  presence,  of 

witnesses  shall  attest  his  will,  but  that  a  signature  affixed  in  his  absence,  has 

they  shall  subscribe  in  his  presence,  been  sustained.   Sturdivant  v.  Birchett, 

The  distinction  in  this  respect  between  10  Gratt.  (Va.)  67;  Parramore  v.  Tay- 

the  signature  of  the  testator  and  the  lor,  xi  Gratt.  (Va.)  220. 

subscription   of  the  witnesses  has  ex-  As  to  the  rule  in  Michigan^  see  Cook 

isted  in  the  statute  law  both  of  England  v,  Winchester,  81  Mich.  581. 

and  of  A/ajjaciirjtf//j  for  nearly  two  cen-  1.  i   Jarm.  on  Wills  (5th  ed. )  *87; 

tunes,  and  been  preserved  in  repeated  Schouler  on   Wills  (2d  ed.),  ^  341;   i 

enactments  when   other  clauses  have  Redf.  on  Wills  (4th  ed.)  244. 

been  altered.  The  court  cannot  presume  8.  Jarm.on  Wills  (5thed.)  *87;  i  Redf. 

so  constant  a  difference  in  language  to  Wills  (4th  ed.)  244.  See  Hill  v.  Barge, 

have  been  unintentional,  or  disregard  it  12  Ala.  687;  Watson  v.  Pipes,  32  Miss. 

as  immaterial.    As  it  appears  by  the  451;  Hall  v.  Hall,  18  Ga.  40;  Meurer's 

testimony  stated  in  the  report  that  one  Will,  44  Wis.  392 ;  28  Am.  Rep.  591 ; 

of  the  attesting  witnesses  subscribed  his  Etchison    v.    Etchison,    53    Md.  348; 

name  before  the  testator  signed  and  in  Jackson  v.  Moore,  14  La.  Ann.  209. 

his  absence,  the  instrument  offered  for  3.  Right  v.  Price,  Doug.  241.     See 

probate  should  have  been  disallowed."  also  Vernam  v.  Spencer,  3  Bradf.  (N. 

Georgia,  —  Where    a    testator  after  Y.)  16;  Sanders  v.  Stiles,  2  Redf.  (N. 

signing  his  will  in  the  presence  of  the  Y.)  x. 

subscribing  witness,  retired  to  his  bed  4.  Longford  v.  Eyre,  i  P.  Wms.  741. 
in  an  adjoining  room,  before  the  wit-  Schouler  on  Wills  (2d  ed.),  §  341. 
nesses  had  affixed  their  signatures,  it  6.  Hill  v.  Barge,  12  Ala.  687;  Robin- 
was  held  that  the  fact  that  at  the  time  son  zk  King,  6  Ga.  539;  Lamb  v.  Girt- 
of  attestation  the  testator  was  in  a  man,  26  Ga.  625 ;  Reed  v.  Roberts,  26 
different  room  to  that  in  which  the  Ga.  294;  71  Am.  Dec.  210;  Hamlin  t;. 
will  was  signed  by  the  witnesses,  raised  Fletcher,  64  Ga.  549 ;  In  re  Storey 's 
a  presumption  that  the  witnesses  did  Will,  20  111.  App.  183;  McElfresh  v» 
not  sign  in  his  presence,  as  required  by  Guard,  32  Ind.  408;  Turner  v.  Cook, 
the  Georgia  Act  of  January  i,  1851,  36  Ind.  136;  Howard's  WiU,  5  T.  B. 
and  that  a  subsequent  recognition  by  Mon.  (Ky.)  199;  17  Am.  Dec.  to;  Ede- 
the  witnesses  of  their  signatures,  in  the  len  v.  Hardey,  7  Har.  &  J.  (Md.)  61;  16 
presence  of  the  testator,  did  not  cure  Am.  Dec.  292 ;  Dewey  v,  Dewey,  i 
the  original  omission.  Lamb  v.Gitt-  Met.  (Mass.)  349;  35  Am.  Dec.  367; 
™*^  33  Ga.  289.  Boldry  v,  Parris,  2  Cush.  (Mass.)  433 ; 

Connecticut  and  Kentucky. — A  wit-  Allen^s  Will,  25  Minn.  39;  Watson  v, 

ness  may  subscribe  his  name  in   the  Pipes,  32  Miss.  451;  Walker  v.  Walker, 

presence  of  the  testator,  before  the  tes-  67  Miss.  529;  Ruddon  v.  McDonald,  i 

tator   himself    has    signed,     and    ac-  Bradf.  (N.  Y.)  352;  Jones  v.  Tuck,  3 
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Jones  (N.  Car.)  202;  Wright  z;.  Lewis,  iently,  but  out  of  the  testator's  eye- 
5  Rich.  (S.  Car.)  212;  55  Am.  Dec.  sight,  as  he  lay  or  stood  at  the  moment 
714;  Ray  V,  Hill,  3  Strobh.  (S.  Car.)  of  their  signing,  it  was  held  not  to  be  a 
297;  49  Am.  Dec.  647;  Neil  v.  Neil,  i  good  attestation  within  the  meaning  of 
Leigh  (Va.)  6;  Baldwin  v,  Baldwin,  81  the  acts.  The  testator  need  not  actuallj 
Va.  405;  59  Am.  Rep.  669;  In  re  Trin-  see  the  witnesses  sign  the  will,  jet  they 
mel,  II  ]ur.  N.  S.  248;  In  re  Killiek,  3  must  have  been  in  a  position  to  let  him 
S.  &  T.  578;  Doe  V.  Manifold,  i  M.  £  see  their  subscribing ;  which  means  that 
S.  294;  Norton  v,  Bassett,  i  D.  &  S.  they  must  not  withdraw  themselves^ 
259;  3  Jur.  N.  S.  1084.  from  the  continued  observance  of  his 
If  the  testator  is  where,  bj  mere  act  senses,  although  the  testator  may  him- 
of  volition,  he  could  witness  the  at-  self  refrain  from  using  such  senses, 
testation,  the  will  is  sufficiently  attested  Reynolds  v.  Reynolds,  i  Spears  (S. 
in  his  presence.  Spoonemore  v.  Cables,  Car.)  253 ;  40  Am.  Dec.  599. 
66  Mo.  579.  Otherwise,  if  he  is  not  so  The  requirement  of  the  Michigan 
placed.  In  re  Downie's  Will,  42  Wis.  66.  statute,  that  all  wills  shall  be  sub- 
The  witnesses  to  a  will  subscribe  scribed  in  the  presence  of  the  tes- 
their  names  in  another  room  from  the  tator  by  two  or  more  competent  wit- 
testator,  who,  though  lying  on  a  bed,  nesses,  is  sufficiently  complied  with- 
is  able  to  walk  about ;  but  the  witnesses  if  the  condition  and  position  of  the 
are  directly  within  the  range  of  his  testator,  when  his  will  is  attested,  with 
vision,  so  that  he  can  see  all  their  per-  reference  to  the  act  of  signing  by 
sons  except  the  forearm  and  writing  the  witnesses,  and  their  locality  when 
hand;  these  being  hid  from  him  by  the  signing,  is  such  that  he  has  knowledge 
body  of  the  witness  whilst  he  is  subscrib-  of  what  is  going  forward,  and  is  men- 
ing  his  name;  it  may  be  inferred  too  tally  observant  of  the  specific  act  in 
that  he  may  see  the  paper  as  it  lies  on  progress,  and,  unless  he  is  blind,  the 
the  bureau  or  desk  where  the  witnesses  signing  by  the  witnesses  must  occur 
subscribe  their  names.  It  was  held  that  where  the  testator,  as  he  is  circum- 
the  witnesses  subscribed  their  names  in  stanced,  may  see  them  sign  if  he  choose 
the  presence  of  the  testator,  within  the  to  do  so.  If,  in  this  state  of  things, 
meaning  of  the  statute.  Nock  v.  Nock,  some  change  in  the  testator's  posture  is- 
10  Gratt.  (Va.)  106.  requisite  to  bring  the  action  of  the  wit- 
Where  the  script  was  attested  by  nesses  within  the  scope  of  his  vision,, 
witnesses  in  the  same  room  with  the  and  such  movement  is  not  prevented  by 
decedent,  about  eight  feet  to  one  side  his  physical  infirmity,  but  is  caused  by 
of  him,  but  in  a  position  to  be  seen  by  an  indisposition  or  indifference  on  his- 
him  in  the  act  of  attestation  if  he  turned  part  to  take  visual  notice  of  the  pro- 
his  head  half  round,  and  he  was  able  ceeding,  the  act  of  witnessing  it  is  to  be 
so  to  turn  his  head  without  pain  or  in-  considered  as  done  in  his  presence,  and 
convenience,  it  was  held  to  be  an  attes-  in  a  case  where  the  undisputed  evidence 
tation  in  the  presence  of  the  decedent,  shows  this  state  of  facts,  it  is  error 
Cornelius  v,  Cornelius,  7  Jones  (N.  to  submit  this  question  to  the  jury. 
Car.)  503.  If,  however,  the  testator's  ability  to- 
So,  also,  where  a  will  was  drawn  and  see  the  witnesses  subscribe  their  names 
witnesses  sent  for  at  the  request  of  a  is  dependent  on  his  ability  to  make  the 
testator,  and,  after  signing  by  him  at  requisite  physical  movement,  then,  if  hia 
his  request,  the  witnesses  went  from  ailment  so  operate  upon  him  as  to  pre- 
the  bedroom  where  he  was,  into  a  din-  vent  this  movement,  and  on  this  account 
ing-room,  to  attest  the  same,  on  account  he  does  not  see  the  witnesses  subscribe, 
of  the  want  of  conveniences  for  doing  the  will  is  not  witnessed  in  his  presence, 
so  in  the  bedroom,  and  he  knew  that  Maynard  v.  Vinton,  59  Mich.  139;  60 
the  attestation  was  going  on  in  the  din-  Am.  Rep.  276. 

ing-room,  and  approved  it,  and  from        In  Ayres  v,  Ajres^  43  N.  J.  Eq.  565, 

the  position  he  occupied   in  the    bed  the  attesting  clause  did  not  state  that 

could   have  seen  the  witnesses  while  the  witnesses  subscribed  their  names  in 

signing,  it  was  held  that  the  will  was  the  presence  of  the  testator,  but  the 

attested  in  the  presence  of  the  testator,  proofs  established  that  they  signed  on 

Ambre  v.  Weishaar,  74  111.  109.  a  bureau,  at  the  foot  of  the  bed  on  which 

But  where   the  witnesses   to  a  will,  the  testator  lay,  so  supported  that  he 

after  seeine  the  testator  sign,  withdrew  could  see  the  motion  of  the  pen  on  the 

into  an  adjoining  room  for  the  purpose  paper,  although  he  could  not  distinguish 

of  signing  their  names  more  conven-  the  letters  the  pen  was  forming,  and  that 
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is  not  enough,  if  the  testator,  by  reason  of  his  position  or  inter- 
vening obstacles,  could  not  see  the  witnesses  subscribe.^  A  sub- 
scription made  in  the  same  room  with  the  testator  is  treated  as 
prima  facie  made  in  his  presence,  while  a  subscription  made  in  an- 
other room  is  treated  diS prima  facie  not  made  in  his  presence.^  But 
a  subscription  in  another  room  is  good  if  it  can  be  shown  that  the 
testator  either  saw  or  might  have  seen  it ;  as  where  the  witnesses 
subscribed  their  names  in  a  room  opposite,  within  the  testator's 
sight,  the  doors  between  being  thrown  open  ;•  but  not  where  the 

the  testator's  eyes  were  open  during  in  relation  to  the  will  and  the  witnesses, 
the  signing,  and  that  at  its  conclusion  that  he  may,  if  he  will,  see,  from  that 
he  instructed  his  uncle,  who  was  named  situation,  both  the  will  and  the  wit- 
as  an  executor  in  the  will,  to  take  the  nesses  in  the  act  of  attestation.  This 
costody  of  the  paper.  It  was  held  that  capacity  in  the  testator  is,  unquestion- 
such  signing  was  sufficient  compliance  ably,  the  test  of  presence,  in  all  cases 
with  the  requirement  of  the  statute  that  of  attestation  out  of  the  room  in  which 
the  witnesses  shall  sign  in  the  presence  the  testator  may  be;  for  all  the  cases 
of  the  testator.  show  that  an  attestation  out   of  the 

1.  Hamlin  v,  Fletcher,  64  Ga.  549;  room  of  the  testator  is  held  to  be  in  his 
Walker  v.  Walker,  67  Miss.  529;  Neil  presence,  if  he  might  see  it,  and  not  in 
V,  Neil,  I  Leigh  ( Va.)  23 ;  Doe  v.  his  presence,  if  he  could  not  see  it. 
Manifold,  i  M.  &  S.  294 ;  Colman's  Now,  as  the  reason  of  the  law  in  re- 
Case,  3  Curt  118;  In  re  Ellis,  2  Curt,  quiring  an  attestation  to  be  in  the  pres- 
|95;  Eccleston  v.  Petty,  Carth.  79;  i  ence  of  the  testator  is  precisely  the 
Show.  89.  same,  whether  that  attestation  be  in 

It  has  been  held  of  no  avail  that  the  the  same  room,  or  in  a  different  room, 

testator  saw  the  bodies  of  the  witnesses  the  law  will  apply   the  same  test  of 

as  they  wrote,  if  the  will  itself  was  out  of  presence  to  both  cases.   An  attestation, 

sight     Graham    v.  Graham,  10  Ired.  therefore,  in  the  same  room  with  the 

<N.  Car.)    2x9.    But    see    Bynum    t>.  testator,  will,  as  in  the  case  of  an  attes- 

Bynum,  11  Ired.  (N.  Car.)  632;  Ayres  tation  in  a  different  room,  be  held  to  be 

V.  Ayres,  43  N.  ].  Eq.  565.  in  his  presence  or  not  in  his  presence, 

S.  Morton  v.  Bassett  D.  &  S.  359;  according  to  the  capacity  or  want  of 

3  Curt   118;   Neil  v,  Neil,   i   Leigh  capacity  in  the  testator  to  supervise  the 

(Va.)  6;  Edelen  v,  Hardey,  7  Hit.  &  transaction.    There  is,   however,  one 

i.  (Md.)  61;  16  Am.  Dec.  292;  Lamb  v,  important  difference  between  an  attes- 

Girtman,  33  Ga.  289;  Mason  v,  Harri-  tation  in  the  same  room,  and  one  not  in 

son,  5  Har.  &  ].  (Md.)  480;  Doe  v.  the  same  room  with  the  testator;  in 

Pickett,  51    Ala.   584;    Mandeville  v.  the  absence  of  all  proof,  a  man  is  pre- 

Parker,  31  N.  J.  Eq.  242;  Ayres  v.  Ayres,  sumed  to  be  able  to  see  what  is  done  in 

43  N.  J.  Eq.  565.  the  same  room  with  him,  and  to  be  un- 

Wbat  GonstitiitM  Presence  of  Testa-  able  to  see  what  is  done  in  a  different 
tor. — In  Neil  v.  Neil,  i  Leigh  (Va.)  28,  room.  An  attestation,  therefore,  in 
Cabell,  J.,  said :  *'  Presence  is  not  defined  the  same  room,  is  prima  facie  good ;  an 
in  the  statute ;  but  a  due  attention  to  the  attestation  in  a  different  room,  is  prima 
objectof  the  law  in  requiring  it,  will  lead  /acie  bad.  But  this  presumption  must 
us  to  its  true  meaning.  It  cannot  be  yi^Id  to  positive  proof.  An  attestation, 
synonymous  with  being  in  the  same  therefore,  out  of  the  room  of  the  testa- 
room  with  the  testator ;  for  a  man  may  tor,  but  proved  to  be  within  the  scope 
be  so  situated  as  to  see  what  is  passing  of  his  vision,  becomes  good,  as  being  in 
in  another  room  as  accurately  as  if  it  his  presence;  and  an  attestation  in  the 
were  in  the  same  room ;  and  he  may  same  room,  but  proved  to  be  out  of  the 
be  so  situated  as  to  be  as  incapable  of  scope  of  his  vision,  becomes  bad,  as 
seeing  what  is  transacting  in  the  same  not  being  in  his  presence.  And  this  is, 
room  as  if  it  were  in  a  different  room,  as  I  take  it,  the  substance  of  all  the 
The  object  of  the  law  will  be  completely  authorities."  See  Edelen  v.  Hardey,  7 
effected,  and  can  only  be  effected  by  Har.  &  }.  (Md.)  67;  16  Am.  Dec.  292. 
the  testator's  being  in  such  a  situation,  8.  Davy  v.  Smith,  3  Salk.  395;  Shires 
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table  at  which  the  witnesses  subscribed  in  the  adjoining  room  was 
so  placed  that  he  could  not  see  it,  even  though  the  door  between 

stood  open."     Nor  is  it  enough  to  subscribe  in  the  same  room 

with  the  testator,  if  the  latter's  relative  position  or  intervening 

obstacles  prevent  his  perceiving  it,  and  his  condition  is  such  that 
of  his  own  volition  he  can  neither  change  his  position  nor  remove 
the  obstacle.*     Where  the  testator  is  blind,  it  has  been  held  that 

XK  Glascock,  3  Salk.  688;  Tod  v.  Win-  an   adjoining  room  for  the  purpose  of 

Chelsea,  2  C.  &  P.  488 ;  12  E.  C.  L.  227 ;  signing  their  names  more  convenientlj. 

In  re  Piercj,  i  Rob.  278;  In  re  Trin-  but  out  of  the  testator's  eyesight,  as  he 

mel,    II    Jur.   N.   S.    248;    Ambre    v.  lay  or  stood   at  the  moment  of  their 

Weishaar,  74  111.  no;  Gallagher  v.  Kil-  signing,  it  was  held  not  to  be  a  good  attes- 

keary,29  111.  App.  415;  Meurer^s  Will,  tation  within  the  meaning  of  the  acts. 

44  Wis.  392;  28  Am.  Rep.  591;  Nock  Reynolds!^.  Reynolds,!  Spears (S.Car.) 

V.  Nock,  loGratt.  ( Va.)  106;  Bynum  v.  253;  40  Am.  Dec.  599.  In  this  case  Rich- 

Bynum,  11  Ired.  (N.  Car.)  636;  McEl-  ardson,  J.,  said:  ''The  witnesses  must 

fresh  V.  Guard,  32  Ind.  408;  Turner  v,  subscribe  their  names  within  the  sig^ht  of 

Cook,   36    Ind.    129.     See  Wright  v.  the  testator,  as  he  stood,  and  not  as  he 

Lewis,  5  Rich.  (S.  Car.)  212;  55  Am.  might  or  might  not  stand.     .    .    .     Al- 

Dec.  714;  Ray  v.  Hill,  3  Strobh.  (S.  though  the  testator  need  not  actually  see 

Car.)  297 ;  49  Am.  Dec.  64.7;  Tucker  v.  the  witnesses  sign  the  will,yet  they  must 

Oxner,  12   Rich.  (S.  Car.)   141;    Cor-  have  stood  in  a  position  to  let  him  see 

nelius  v.  Cornelius,  7  Jones  (N.  Car.)  their  subscribing;  which   means,    that 

593;  Hill  V.  Barge,  12  Ala.  687;  Moore  thej'   must  not   withdraw    themselves 

v.  Moore,  8  Gratt.  (Va.)  307.  from   the  continued  observance  of    his 

So  where  the  testatrix  could  see  the  senses,  although  the  testator  may,  him* 

witnesses  through  the  windows  of  her  self,   refrain   from   using  such*  senses, 

carriage  and  of  the  attorney's  office,  the  Such  discretion   is  with  him,  but    not 

will  was  held  well  attested.    Casson  v.  for  the  witnesses  to  avoid  the  oppor* 

Dade,  i  Bro.  C.  C.  99.  tunity  of  his  so  doing.*'     See  Jones  v. 

1.  Clark  V.  Ward,  i  Bro.  C    C.  137;  Tuck,  3   Tones  (N.  Car.)  202;   Russell 

Colman's  Case,  3  Curt.  118;  Morton  v.  v.  Moor  Falls,  3  Har.  &  M.  (Md.)  472. 

Bassett,    D.   &  S.  259;  Tod  v.   Win-  2.  Tribe  v.  Tribe,  i   Rob.  775;  Doe 

Chelsea,  2  C.  &  P.  480;  12  E.  C.  L.  227;  v.  Therrian,  i  Pugsley  &  B.  (N.  Bruns.) 

Mandeville  t;.  Parker,  31  N.  J.  Eq.  242;  395;    Neil  v,  Neil,  i   Leigh  (Va.)    6. 

Edelen  v,  Hardey,  7  Har.  &  J.  (Md.)  See   Brooks  v.   Duffell,  23    Ga.  441 ; 

61;   16  Am.  Dec.   292.     See  Lamb  v.  Reed  v,  Roberts,  26  Ga.  294;  71  Am. 

Girtman,  33  Ga.  289;  Boldry  v.  Parris,  Dec.  210.  Compare  Aikin  v.  Weckerly, 

2  Cush.  (Mass.)  433;  Graham  v,  Gra-  19  Mich.  482;  Maynard  v,  Vinton,  59 

ham,  10  Ired.  (N.  Car.)  219;  Jones  t;.  Mich.  139;  60  Am.  Rep.  58;  Orndon 

Tuck,  3  Jones  (N,  Car.)  202 ;  Reynolds  v.  Hummer,  12  B.  Mon.  (Ky.)  619. 

V.  Reynolds,   i   Spears  (S.  Car.)  253;  In  Neil  v.  Neil,  i  Leigh  (Va.)  6*  it 

40  Am.  Dec.  599;  Downie's  Will,  ,42  was  held  that  the    subscription    was 

Wis.  66.  bad,  if  the  testator  lay  in  bed  with  his 

Where  the   attesting  witnesses    re-  back  to  the  witnesses,  and  was  unable 

tired  from  the  room  where  the  testator  to  turn.    Coalter,  J.,  said :   **  The  ob- 

had  signed,  and  subscribed  their  names  ject  of  the  law,  in  requiring  a  will  to 

in   an   adjoining  room,   and  the   jury  be  attested  in  the  presence  of  the  tea- 

found  that  from  one  part  of  the  testa-  tator,  is  to  prevent  a  surreptitious  will 

tor's  room  a  person,  by  inclining  him-  being  substituted  and  imposed  on  him 

self  forwards  with  his  head  out  at  the  for  the  will  he  intends  to  publish.     To 

door,  might  have  seen  the  witnesses,  effect  this  object,  the  witnesses  and  the 

but  that  the  testator  was  not  in  such  a  will   must  both  be  in  the  presence   of 

situation  in  the  room  that  he  might  by  the   testator;   he  ought  to  see,  or  at 

so  inclining  have  seen  them,  It  was  held  least  be  able  to  see,  both.     He  maj",  it 

that   the   will   was   not  duly  attested,  is  true,  turn  away  his  eyes,  so  as  not 

Doe  V.  Manifold,  i  M.  &  S.  294.  to  see  what  is  doing,  or  he  may  look 

Where   the  witnesses  to  a  will,  after  on,  the  whole  time.     It  will  rarely  hap- 

seeing  the  testator  sign,  withdrew  into  pen  that  the  witnesses  engaged  in  the 
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attestation  are  at  the  same  time  watch-  was  practiced?    The  object  of  the  law 

ing  the   testator,  to  see  whether  he  is  being  to  prevent  frauds,  it  prescribes 

looking  at  them,  so   as  to  establish  the  the  forms  which  are  to  be  pursued,  and 

fact  that  he  saw  them  attest;  and  there-  which    prima  facie    are   sufficient  to 

fore  the  most  that  they  can  be  required  guard  against  fraud.    All  attestations 

to  prove  is,  that  he  was  so  present  to  not  coming  up  to  these  requisites  may 

ihein,   and    they    to    him,  as   that   he  be  fraudulent,  and  are  in  fact  so  consid- 

might,  and  therefore  probably  did,  see  ered  in  law,  without  proof  of  actual 

the  attestation.      Nothing    less    than  fraud;  and  no  proof  of  actual  fairness 

this,    it    seems   to   me,  can  satisfy  the  can   avail  or  supply  the  requisites  of 

words  and  intention  of  the  statute.  the  law.    The  most  credible  witnesses 

"  Suppose  the  witnesses  retire  to  a  who  ever  lived  may  prove  that  they  saw 

table    standing   behind   a   desk  in  the  the  will  subscribed,  heard  it  read  to  the 

testator's  chamber,  where  he,  lying  sick  testator  and  approved  of  by  him;   that 

in  his  bed,  makes  his  will;  and  over  he  requested  them  to  attest;  that  they  all 

which- desk  he  can  even  see  the  heads  took  hold  of  the  will,  carried  it  into  an- 

of  the  witnesses,  but  neither  the  table,  other   room,  having  received  it  from 

the  will,  nor  the  act  of  attestation  ;  is  the  hands  of  the  testator ;  that  they  all 

this  a    good   will  within   the  act?  and  continued  to  hold  it,  until  each  attested 

will  it  be  considered  as  duly  attested,  it;  and  all  returned  with  it  and  deliv- 

unless  it  can  be  shown  that  they  retired  ered  it  to  the  testator  again  ;  yet  it  is 

there  for  fraudulent  purposes  ?     Is  the  no  will  of   lands  unless  he  could  see 

power  to  require  the  witnesses  to  come  them  attest.     Say,  that  they  attested  it 

from  behind  the  desk  and  expose  their  in  the  doorway,  where  their  acts  could 

acts  to    view,  though  no  such  requisi-  have  been  seen,  had  not  the  door  been 

tion  be  made,  equivalent  to  the  power  closed  to  shut  out  offensive  light  from 

of  actually  seeing  them  if  he  choose  to  the  sick  bed  ;  it  is  no  will.     According 

cast  his  eyes  on  the  scene  of  action  ?  to  all  the  cases,  to  make  it  an  attesta- 

"  Suppose  there  is  a  folding  screen,  tion  in  the  presence,  the  door  must  be 

impervious  to  the  sight,  round  the  foot  open ;  no  case  goes  so  far  as  to  affirm 

or  side  of  the  bed,  and  the  witnesses  that  if  the  testator   had   had  his  sus- 

reti  re  behind  that  out  of  his  view;  is  picions  awakened,  and  could  have  com - 

the  power  to  direct  it  to  be  folded  or  manded  the  door  to  be  opened,  it  is  the 

shut  up,  so  as  to  expose  the  table  and  same  thing  as  if  it  had  been  opened, 

witnesses  to  view,  to  be  substituted  for  ^*  It  is  not  to  be  supposed  that  testa- 

that  power  to  supervise  the  transaction,  tors,  especially  in  their  last  illness,  are 

which  the   simple  act  of  casting  his  suspicious  of  those  around  them,  or  that 

eyes  on  the  spot  affords?  Must   it  be  they  are  in  a  frame  of  mind,if  they  are 

proved    that  they  retired   behind  the  of  body,  to  guard,  by  any  unusual  effort, 

■screen  in  order  to  be  out  of  view  and  against   frauds.     The   law   undertakes 

for  fraudulent  purposes?  to  guard  them.    They  may  still  be  de- 

**  Suppose  the  table,  at  which  the  wit*  frauded.     But,  if  the  attestation  be  ac* 

nesses  subscribe,   be  just   within    the  cording    to    law,    the  fraud   must    be 

^oorof  an  adjoining  room,  a  few  feet  proved;  if  not,  the  law  avoids  the  will, 

from  the  testator's  bed,  who  has  his  as  though  actual   fraud   were  proved, 

face  to  it,  and  when  open,  can  as  plain-  and  no  proof  of  fairness  can  make  it 

ly  see  the  table,  as  if  it  were  in  his  good.  The  opinion  of  the  judge  below, 

•chamber,  or  more  so,  there  being  more  in  this  case,  makes  this  a  good  will,  al- 

light  there  than  is  agreeable  or  proper  though  the  jury  might  believe  not  only 

in   the   bedroom  of  the  sick;  but  in  that  the  testator  did  not  actually  see 

order  to  exclude  this  disagreeable  light  the  attestation,  but  that  he  could  not 

from  the  sick  bed,  the  door  is  usually  see  it,  any  more  than  if  it  had  been  in 

kept  shut;  and,  without  any  real  or  another  room  with  the  door  shut.  Had 

apparent  intention  of  fraud,  it  is  actual-  his  suspicions  been  aroused,  and  had 

ly  shut  at  the  time  of  attestation ;  is  he   been   turned,  it  is   true  he   might 

the  power  to  require  it  to  be  opened,  have  seen ;  and  so  he  might,  on  being 

to  be  substituted  for  the  power  to  see  turned  over,  had  the  attestation  been  in 

if  the  party  had  chosen  to  cast  his  eye  an  adjoining  room,  and  in  a  part  of  it 

that  way?  which  would  have  been  visible  to  him 

'*  Could  it  be  said  of  either  of  these  when  he  was  so  turned  over.    If  the 

cases,  that  as  he  might  have  seen,  it  is  attestation   had  been  in  an  adjoining 

fairly  to  be  presumed  that  he  did  see,  room,  at  a  table  visible  from  the  bed, 

and  that  consequently   no  imposition  had  the  testator  been  turned  over,  but 
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the  position  of  the  witnesses  must  be  such  that  the  testator,  if  he 
had  his  eyesight,  might  have  seen  them  ;*  but  the  better  opinion 
would  seem  to  be  that  the  subscription  should  be  made  where  he 
may  take  cognizance  of  the  act  by  his  other  senses.^  In  Michigan^ 

not  visible  to  him  ae  he  lay  unable  to  structions  render  it  doubtful  whether 
turn,  this  (as  I  think  all  the  cases  he  could  see  or  not,  the  power  to  see 
show)  would  not  have  been  a  good  must  be  proved  and  made  apparent ;  as, 
attestation.  The  power  to  have  himself  that  a  door  or  window  was  open  (not 
turned,  and  the  power  to  see,  if  turned,  that  it  might  have  been  opened,  if  re- 
is  the  same  in  both  cases.  Yet,  in  the  quested)  and  that  his  position  in  bed 
one  case,  it  is  said  to  be  a  will,  in  the  was  such,  (not  might  have  been  such 
other,  not  so.  A  testator,  not  too  ill  had  he  desired  to  be  raised  or  turned) 
to  get  up,  acknowledges  his  will  lying  as  that  he  had  it  in  bis  power,  by  sim- 
on  his  bed;  he  continues  to  lie  there,  ply  looking  on,  to  see.  This  is  enough, 
and  his  will  is  attested  in  an  adjoining  and  you  need  not  prove  that  he  actu- 
room ;  he  can,  by  getting  up,  and  sitting  ally  did  see. 

on   his  bedside,  and  leaning  forward,  '*  I  can  see  no  magic  in  the  four  walla 

see  what  is  done,  and  is  fully  able  to  of  the  testator's  bed   chamber,  which 

do    so  without    assistance,   or    much  shall  make    him  more  present  at  an 

bodily  pain  ;  but  he  omits  to  do  it,  and  act  of  attestation,  which   in   reality  he 

the  law  protects  him  against  any  will  cannot  see  without  calling  for  assist* 

made  in  such  a  situation.    But  the  man  ance,  than   he  is  at  a  similar  act  per- 

who  is  laid  with  his  back  to  the  table,  formed  a  few  feet  from  him,  which  he 

when  his  will   is  attested,  and  can  no  can  see,  even  without  assistance,  by  a 

more  see  it,  or  what  is  doing,  than  if  he  slight  change  in  his  position.    Neither 

was  held  there  by  superior  k>rce,  unless  the  law,  nor  the  decisions  under  it,  it 

he  calls  for  assistance,  is  not  protected  seems  to  me,  contemplate  any  such  fie- 

bj  the  law.  titious  presence.    If  the  act  be  done  in 

"  It  is  true  the  cases  say  that  proof  of  the  same  room,  frima  facie  he  is  really 

actual  seeing  is  not  necessary,  the  pres-  present ;  that  is,  he  can  really  see,  and 

ence  being  such  that  he  can  see  if  he  nothing  further  being  shown,  he  is  pre- 

will ;  but  where  is  the  case  which  says  sumed  to  have  supervised  the  act.     But 

that  it  is  a  good  attestation,  notwith*  if    it    is  in    a  remote  comer,  though 

standing  proof  on  the  other  side,  that  within  the  four  walls,  it  must  be  shown 

he  not  only  did  not  see,  but  could  not  that    he  was  so  situated,  in   point  of 

without  assistance,  any  more  than  he  position  and  light,  as  that  he  could  see, 

could  see  through  a  panel  door  what  or  it  is  deemed  in  law  fraudulent  and 

was  doing  behind  it,  and  which  he  was  void,  without  proof  of  actual  intended 

unable  to  open  without  assistance?  fraud.'* 

"If  the  doctrine  contended  for  be  ten-  So  in  Tribe  v.  Tribe,  i  Rob.  775,  a 

able,  why  shall  not  a  will,  executed  in  subscription  was  held  bad  though  in  the 

an  adjoining  room,  be  good,  where  the  same   room   as  the  testatrix,   who  lay 

testator  could  direct  the  table  to  be  set  behind  bed  curtains  which  she  was  un- 

out  within  his  view  whereat  to  attest  it?  able  to  draw  aside ;  but  in  Newton  v. 

Why  not,  if  attested  in  an  obscure  cor-  Clarke,  2  Curt.  320,  a  subscription  was 

ner  in  the  same  room,  because  he  might  sustained  because    the  testator   could 

have  ordered  it  to  be  done  in  a  part  of  have  pushed  the  curtains  aside, 

the  room  where  he  could  see  what  was  In  Reed  v.  Roberts,  26  Ga.  294;  71 

doing?    The  law  is  not  that  it  shall  be  Am.  Dec.  210,  it  was  held  that  the  tes- 

attested  in  his  presence,  if  he  thinks  it  tator  must  be  able  to  see  the  witnesses 

proper  to  superintend  the  act  himself;  subscribe  without  changing  his  position, 

otherwise  he  may  trust  to  the  honesty  1.  In  re  Piercy,  i   Rob.  278 ;  4  No. 

of  his  friends  and  the  witnesses,  to  see  Cas.  250. 

for  him  that  no  fraud  is  done.    No ;  the  2.  Will  of    Blind    Testator. — As  the 

law  requires  him  to  be  present  himself,  requirement    of    the    statutes,    that   a 

body  and  mind.     If  he  can,  by  turning  will  be  subscribed  by  the  attesting  wit- 

his  eye,  see  what  is  doing,  he  will  be  nesses  in  the  presence  of  the  testator, 

presumed  to  have  seen  it,  and  no  far-  has  been  construed  to  mean  in  the  sight 

ther  proof  that  he  did  see  is  necessary;  of  the  testator  at  reasonable  proximity, 

but  if  interposing  walls  or  other  ob-  some    uncertainty  has  resulted   as  to- 
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what  is  a  compliance  with  the  statute  might  have  heard  the  scratching  of  the 

when  the  testator  is  hlind.     Manifest-  pen.    It  was  also  testified  that  the  sub- 

ly,  a  different  construction  of  the  Ian-  scription  by  the  witnesses  was  in  such 

guage  of  the  statute  is  necessary  in  this  close  proximity  to  the  testator  that  he 

case;  and  the  most  reasonable,  and  that  must   have  been   aware  of  what  was 

which  seems  to  have  been  adopted  in  going  on.     He  did  not  touch  the  wit- 

the  instances  which  have  been  noticed  nesses  during  the  act  of  subscription, 

in  which  this  point  is  actually  adjudi-  but  he  might  easily  have  done  so.     It 

cated,  seems  to   be  that,   under  such  was  held,  without  hesitation,  that  all  the 

circumstances,  the  act  of  subscription  requirements    of      the  statute    which 

by  the  witnesses  must  be  performed  in  made  it  necessary  that  the  subscription 

such  manner  as  to  allow  the  testator,  by  witness    should    take   place  in  the 

by  the  exercise  of  his  remaining  fac-  presence  of  the  testator  were  complied 

ulties,  to  perceive  and  ascertain  that  with. 

the  document  attested  is  the  one  which  In  Reynolds  v,  Reynolds,  i  Spears 

has  been  executed  by  him.  (S.  Car.)  253;  40  Am.  Dec.  599,  the 

In  Ray  r.  Hill,  3  Strobh.  (S.  Car.)  opinion  of  the  court,  contains  the  foUow- 

297;    49    Am.    Dec.    647,    which    was  ing  dictum^  touching  the  execution  and 

a  contest  over  the  validity  of  a  will  attestations    of  wills   made  by    blind 

executed  by  a  blind  testator,  the  trial  testators :     *'  If,  in  the  case  of  a  blind 

court,  in  its  instructions  to  the  jury,  testator,  the  witnesses    were  to  with- 

thus  construed   the    provision  of  the  draw  their   subscription  from  the  ob- 

statute  requiring  the  attestation  of  wills  servance  of  those  senses  by  which,  only, 

in  the  presence  of  the  testator,  as  appli-  the  testator  could  perceive  their  being 

cable  to  a  will  made  by  one  deprived  of  present  and  were  subscribing,  and  such 

the  sense  of  sight:  **The  words  Mn  the  a  will  were  held  to  be  good,  the  case 

presence   of  the  testator'  are  usually,  would  be  analogous  to  the  one  before 

and  in  reference  to  ordinary  men  who  the  court."     ( Where  the  will  was  held 

can  see,  defined   to   mean  within  his  had  because  attested  out  of  testator's 

sight    at    reasonable    proximity.      To  sight.^  The  judge  continued,  "  I  would 

cover  the  case  of  the  blind  man,  that  not  say  that  it  is  absolutely  impossible 

definition  would  be  extended  so  as  to  (although   it  is  «o  considered  by  great 

be  within  the  observation  of  the  senses  writers)  that  even  a  blind,  and  deaf  and 

at  reasonable  distance.    As,  however,  dumb  man  can  make  a  will.  But  when- 

the  will  of  one  who  can  see  is  valid,  ever  such  a  case  occurs,  the  three  req- 

although  he  may  turn  his  head  away  uisites  of  all  wills  must  appear;  that 

while  the  witnesses  are  subscribing,  so,  the   testator    signed    the   will,   or  ex- 

in  analogy,  the  will  of  a  blind  man  is  pressly    directed   it  to  be   signed   for 

valid  if  he  be  aware  that  the  witnesses  him,  and  three  witnesses  attested  it  in 

are  attesting  and  subscribing  his  will,  writing,  and  that  the  testator  had  been 

and  have  the  power,  at  his  discretion,  by  sensible  that  they  signed  their  names 

his  touch  and  other  senses,  to  ascertain  in   his  presence.     And  of  these  three 

that  they    are    subscribing    the  same  requisites,  if  there  be  any  equality  in 

paper  which  he  signed,  although   he  their  importance,  the  last  is  the  most 

may  not  in  fact  exert  his  senses,  when  effectual  to  prevent  the  substitution  of 

nothing  hindered  him.    The  question  a  fraudulent  will  in  the  place  of  the 

then  carefully  submitted    to   the  jury  intended  genuine  will   of  the  testator, 

(referring  to  the  case  under  considera-  which  is  the   immediate  object  of  our 

tion)  was  whether  the  witnesses  attested  acts  directing  the  manner  of  executing 

and  subscribed  the  will  within  the  reach  last  wills  and  testaments." 

of   the    testator's     remaining    senses,  In  Riggs  7^  Riggs,  135  Mass.  338;  46 

when  he  was  conscious  of  what  they  Am.  Rep.  464,  a  testator,  whose  sight 

were  doing,  and  might,  if  he  chose,  have  was  unimpaired,  was  compelled  to  lie 

ascertained  that  they  were  subscribing  on  his  bed  facing  the  ceiling,  and  was 

his  will.     If  nothing  hindered  him,  his  incapable  of  turning  his  head  so  as  to 

refraining  from  touching  them  and  his  see  what  took  place  at  his  side.    The 

will,  or  otherwise  ascertaining  for  him-  witnesses    signed   the  will  at  a  table, 

self  what  they  were   subscribing,  did  which  was  in  an  adjoining  room,  and 

not  affect    the  validity  of  the   will."  nine    feet  distant   from    the    testator. 

The  evidence  in  this  case  showed  that  The  door  was  open,  and  the  table  was 

the  subscription  by  the  witnesses  was  in  the  line  -of  vision  of  the  testator  if 

within  two  feet  of  the  maker  of  the  he  had  been   able   to  look.     He  could 

will ;  so  near,  in  fact,  that  the  testator  hear  all  that  was  said,  and   knew  and 
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vision,  as  the  exclusive  test  of  presence  has  been  abandoned,  in 
cases  in  which,  though  the  witnesses  sign  out  of  the  line  of  vision, 
the  testator  is  within  hearing  distance,  understands  what  is  done, 
and  expressly  approves  the  whole  transaction.^     The  nature  of 

understood  all  that  was  done,  and  after  and  within  his  hearing,  they  subscribe 
the  witnesses  had  signed  the  will,  it  in  his  presence ;  and  the  will,  if  other- 
was  handed  to  him,  and  he  read  their  wise  duly  executed,  is  valid.  In  a  case 
names  as  signed,  and  said  he  was  glad  like  the  one  before  us,  there  is  much 
it  was  done.  A  codicil  to  the  will,  less  liability  to  deception  or  imposition 
which  was  executed  while  the  testator  than  there  would  be  in  the  case  of  a 
was  in  the  same  condition,  was  attested  blind  man,  because  the  testator,  by 
by  the  witnesses  at  a  table  by  the  side  holding  the  will  before  his  eyes,  could 
of  the  bed,  about  four  feet  from  his  determine  by  sight  that  the  will  sub- 
head. Itwasheldthatthewillandcodicil  scribed  by  the  witnesses  was  the  same 
were  attested  in  the  "  presence "  of  the  will  executed  by  him.  We  are  of 
testator.  The  court,  by  Morton,  C.  J.,  opinion,  therefore,  that  the  codicil  was 
said :  "  It  is  true  that  it  is  stated  in  duly  attested  by  the  witnesses, 
many  cases  that  witnesses  are  not  in  ''The  facts  In  regard  to  the  attestation 
the  presence  of  a  testator  unless  they  of  the  original  will  do  not  materially 
are  within  his  sight;  but  these  state-  differ  from  those  as  to  the  codicil.  The 
ments  are  made  with  reference  to  tes-  witnesses  signed  the  will  at  a  table 
tators  who  can  see.  As  most  men  can  nine  feet  distant  from  the  testator, 
see,  vision  is  the  usual  and  safest  test  of  which  was  not  in  the  same  room,  but 
presence,  but  it  is  not  the  only  test.  A  near  the  door  in  an  adjoining  room. 
man  may  take  note  of  the  presence  of  The  door  was  open,  and  the  table  was 
another  by  the  other  senses,  as  hearing  within  the  line  of  vision  of  the  testa - 
or  touch.  Certainly,  if  two  blind  men  tor,  if  he  had  been  able  to  look,  and 
are  in  the  same  room,  talking  together,  the  witnesses  were  within  his  hearing, 
they  are  in  each  other's  presence.  If  The  testator  could  hear  all  that  was 
two  men  are  in  the  same  room,  con  vers-  said,  and  knew  and  understood  all  that 
ing  together,  and  either  or  both  bandage  was  done ;  and,  after  the  witnesses  had 
or  close  their  eyes,  they  do  not  cease  signed  it,  and  as  a  part  of  the  res  gestte^ 
to  be  in  each  other's  presence.  it  was  handed  to  the  testator,  and  he 

"In  Mngiandj  where  the  tendency  of  read  their  names  as  signed,  and  said  he 
the  courts  has  been  to  construe  the  was  glad  it  was  done.  For  the  reasons 
statute  with  great  strictness,  it  has  al-  before  stated,  we  are  of  opinion  that 
ways  been  held  that  a  blind  man  can  this  was  an  attestation  in  his  presence, 
make  a  valid  will,  although  of  course  and  was  sufficient." 
he  cannot  see,  if  he  is  sensible  of  the  1.  In  Cook  v.  Winchester,  8i  Mich., 
presence  of  the  witnesses  through  the  581,  the  witnesses  subscribed  in  an- 
other senses.  In  re  Piercy,  i  Rob.  278 ;  other  room,  at  a  table  so  placed  as  to 
Fincham  v.  Edwards,  3  Curt.  63.  It  be  beyond  the  line  of  vision  of  the 
would  be  against  the  spirit  of  our  stat-  testatrix,  who  could  not  move  in  bed, 
utes  to  hold  that,  because  a  man  is  blind,  but  within  her  hearing,  knowledge, 
or  because  he  is  obliged  to  keep  his  eyes  and  understanding ;  after  which  they 
bandaged,  or  because,  by  an  injury,  he  returned  to  her  room,  showed  her  their 
is  prevented  from  using  his  sight,  he  is  signatures,  and  had  the  will,  which 
deprived  of  the  right  to  make  a  will.  consisted  of  one  sheet  of  paper,  read 

"  The  statute  does  not  make  the  test  over,  and  one  of  them  told  her,  in  the 

of  the  validity  of  a  will  to  be  that  the  presence  of  the  other,  that  the  will  had 

testator  must  see   the   witnesses  sub-  been   signed   by  them,   to  which   she 

scribe  their  names;  they  must  subscribe  replied  :  "  It  is  all  right,  and  just  as  I 

*  in  his  presence ;'  but  in  cases  where  want  it,  the  witnesses  and  everything 

he  has  lost  or  cannot  use  his  sense  of  are  all  right."  It  was  held  that  the  will 

sight,  if  his  mind  and  hearing  are  not  was  subscribed  in  the  presence  of  the 

affected,  if  he  is  sensible  of  what  is  be-  testatrix.     The   court    said:   '*In    the 

ing  done,  if  the  witnesses  subscribe  in  definition  of  the  phrase  *  in  the  presence 

the  same  room,  or  in  such  close  prox-  of,'  due  regard  must  be  had  to  the  cir- 

imity  as  to  be  within  the  line  of  vision  cumstances  of  each  particular  case,  as 

of  one  in  his  position  who  could  see,  it  is  well  settled  by  all  the  authorities 
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t)ie^  occasion  of  the  witnesses'  absence,  whether  for  the  ease  or  at 
the  solicitation  of  the  testator,  or  otherwise,  is  immaterial.^ 
n.  Simultaneous  Presence  of  Witnesses. —  Under. the 

Statute  of  Frauds,  29  Car.  II.,  ch.  3,  which  provided  merely  that 
the  will  should  be  '*  attested  and  subscribed  in  the  presence  of  the 
devisor,  by  three  or  four  credible  witnesses,"  it  was  held  that  the 
witnesses  need  not  subscribe  in  the  presence  of  each  other,  and 
that  the  testator  might  either  sign  before  one  and  acknowledge  be- 
fore the  others,  or  acknowledge  before  each  separately  without 
signing  before  any  of  them.*  Under  the  Statute  of  Victoria,  i 
Vict.,  ch.  26,  §  9,  which  provides  that  the  signature  shall  be  **  made 
or  acknowledged  by  the  testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and  such  witnesses  shall  attest 
and  shall  subscribe  the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary,"*  it  was  held  that  the  sig- 
nature must  be  made  or  acknowledged  in  the  presence  of  the  wit- 
nesses simultaneously  and  not  at  different  times,^  and  that  they 

that  the  statute  does  not  require  abso-  2.  Ellis    v.    Smith,    x    Ves.   Jr.   x  x ; 
lutely  that  the  witnessing  must  be  done  Wright  v.  Wright,  7  Bing.  459  n ;  Gray- 
in  the  actual  sight  of  the  testator,  nor  son  v,  Atkinson,  2  Ves.  454 ;  Smith  v, 
yet  within  the  same  room  with  him.  Codron,  2  Ves.  454. 
If,  as   before  shown,  thej  sign  within  So,also,in  ire»/«c>tv,  ithas  been  held 
his    hearing,  knowledge,   and    under-  that  under /reiif/»c>l^>'(^en.  Stat.,  ch.  XX3, 
standing,  and  so  near  as  not  to  be  sub-  §  5,  which  provides  that  if  a  will  is  not 
stantialty  awaj  from  him,  they  are  con-  "wholly  written  by  the  testator  the  sub- 
udered  to  be  in  his  presence.  scription  shall  be  made  or  the  will  ac- 
**  But  we  hold  that  the  execution  of  knowledged  by  him  in  the  presence  of 
this  will  was  valid  expressly  upon  the  at  least  two   credible   witnesses,"  the 
ground  that  not  only  was  the  act  of  witnesses  need  not  be  present  together 
signing  by   the  witnesses   within  the  when    the   acknowledgment   is   made, 
hearing,  knowledge,  and  understanding  Grubbs  t;.  Marshall  (Ky.  X890),  13  S. 
of  the  testatrix,  but  after  such  signing  W.  Rep.  447. 

the  witnesses  came  back  into  the  room  S.  Thompson  v.  Davitte,  59  Ga.  472* 
where  she  was  with   the   will,  which  4.  i  Jarm.  on  Wills  (5th  ed.)  ^109; /» 
was  on  one  sheet  of  paper;  that  the  re  Allen,  2  Curt.  331; /m  r«Simmonds,3 
will  was  then   again  all  read  over  to  Curt.  79;  Moore  v.  King,  3  Curt.  243. 
her  by  the  scrivener,  and  the  names  of  In  Matter  of  Look  (Supreme  Ct.),  7 
the  witnesses  read  to  her  and  their  sig-  N.  Y.  Supp.  298,  a  will  was  subscribed 
natures  shown  to  her,  and  she  informed  by  the  testatrix  in  the  presence  of  one  of 
by  the  witnesses,  or  one  of  them  in  the  the  attesting  witnesses,   and  was  de- 
presence  of  the  other,  that  the  will  had  clared  by  her,  in  the  presence  of  both 
been  signed    by   them;    and    that  she  of  them,  to  be  her  last  will  and  testa- 
then  said  it  was  all  right,  *  just  as  she  ment.    The  two  witnesses  subscribed  it 
\fanted  it ;  witnesses  and  everything  as  such  at  her  request.    The  signature 
"was  all  right.'    This   seems   to  us  to  of  the  testatrix  was  plainly  visible  to  the 
have  been    a    substantial   compliance  attesting  witnesses  on  tne  face  of  the 
with  the  statute,  and  a  witnessing  in  will.   It  was  held  a  sufficient  compliance 
the  presence  of  the  testatrix."     Com-  with  2  Netv  York  Rev.  Stat.,  p.  63,  ^  40, 
fart  Sturdivant  x\  Birchett,  10  Gratt.  requiring  the  subscription  to  be  made 
(Va.)  67.  by  the  testator  in  the  presence  of  each  of 
!•  Broderick  v,  Broderick,  i  P.  Wms.  the  attesting  witnesses,  or  to   be  ac- 
^;  Machell  v.  Temple,  2  Show.  288.  knowledged   by  him   to   have  been  so 
Y^Hrt  Edelen  v.  Hardey,  7  Har.  &  made  to  each  of  them,  and  that  there 
]•  (Md.)  61;  16  Am.  Dec.   292;  Rey-  shall  beat  least  two  attesting  witnesses, 
nold8  V,  Reynolds,  x   Spears  (S.  Car.)  each  of  whom  shall  sign,  etc. 
253;  40  Am.  Dec.  599.  In  Matter  of  Bedell's  Will  (Surrogate 
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must  subscribe  in  the  presence  of  the  testator,  though  not  neces- 
sarily in  the  presence  of  each  other.*  In  South  Carolina^  Vermont^ 
West  Virginia^  and  Utah,  statutes  exist  which  require  the  wit- 
nesses to  attest  and  subscribe  in  the  presence  of  the  testator  and 
of  each  other.*  In  the  absence  of  such  statutory  requirement,  it 
is  sufficient  if  each  witness  attests  and  subscribes  in  the  presence 
of  the  testator.* 

Ct.),  la  N.  Y.  Supp.  96,  it  was  held  same  time,shallattest  and  subscribe,  can 
that  the  presence  of  the  subscribing  I  hold  the  one  may  attest  and  subscribe 
witnesses  to  a  will,  in  the  same  room  on  one  day,  and  acknowledge  his  or  her 
with  the  testatrix  at  the  time  she  signed,  signature  on  a  subsequent  day  ?  I  am 
and  in  positions  where  they  can  actu-  inclined  to  think  that  the  act  is  not 
ally  see  the  testatrix  write  if  they  choose  complied  with  unless  both  witnesses 
to  do  so,  is  a  sufficient  compliance  with  2  shall  attest  and  subscribe  after  the  tea- 
Nevf  Tork  Rev.  Stat.,  marg.  p.  63,  ^  40,  tator's  signature  shall  have  been  made 
subd.  2,  which  requires  a  will  to  be  ex-  and  acknowledged  to  them  when  both 
ecuted  in  the  presence  of  each  of  the  are  actually  present  at  the  same  time. 
subscribing  witnesses;  and  the  fact  that  If  the  one  iidtness  has  previouslj  sub- 
one  of  them  refrained  from  looking  at  '  scribed  the  paper,  and  merely  points 
the  testatrix  while  she  was  signing,  for  out  her  signature  when  the  testator  ac- 
fear  that  it  would  make  her  nervous,  knowledges  his  signature  in  her  pres- 
will  not  make  the  will  void.  ence,  and  in  that  of  the  other  witness. 
In  Moore  v.  King,  3  Curt.  243,  a  which  latter  witness  alone  then  sub- 
testator  signed  a  codicil  in  the  presence  scribes,  that  I  hold  not  sufficient ;  I  have 
of  a  witness  (his  sister),  who,  at  his  no  explanation  why  the  first  witness  did 
desire,  attested  and  subscribed  it.  On  not  re-subscrlbe.  The  act  says  the  tes- 
a  subsequent  day,  when  his  sister  and  tator  may  acknowledge  his  signature, 
another  person  were  present,  he  de-  but  does  not  say  that  the  witnesses  may 
sired  her  to  bring  him  the  codicil,  and  acknowledge  their  subscriptions.*' 
requested  the  other  person  present  to  In  Green  v.  Grain,  12  Gratt.  ( Va.) 
attest  and  subscribe  it,  saying,  in  the  252,  it  was  held  that  this  construction 
presence  of  both  parties,  and  pointing  was  not  required  by  the  act,  and  the 
to  his  signature,  "  This  is  a  codicil  court  refused  to  follow  it  in  construing 
signed  by  myself  and  by  my  sister  you  a  similar  statute. 

see;  you  will  oblige  me  if  you  will  add  1.  i  Jarm.  on  Wills  (5th  ed.)  *tio; 

your8ignature,twowitnes8es  being  nee-  Faulds  v,  Jackson,  6  No.  Cas.  Sup.   i ; 

essary."    That  person  then  subscribed  In  re  Webb,  i  Deane  i ;  i  Jur.  N.   S. 

in  the  presence  of  the  testator  and  his  1096;    In    re  Porter,  9  Mackey   (  D. 

sister,  the  latter,  who  was  standing  by  C.)  493. 

him,  pointing  to  her  signature,  and  say-  2.  South  Carolina  Gen.  Stat.  (1882), 
ing:  "There  is  my  signature,  you  had  $  1854;  Vermont  Rev.  Laws  (1880),  $ 
better  place  yours  underneath,"  she  did  2042;  West  Virginia  Code  (1887),  ch. 
not  however  re-subscribe.  It  was  held  77,  ^3 ;  Utah  Comp.  Laws ( 1888),  ^  2651. 
that  the  instrument  was  not  suf-  See  Roberts  v.  Welch,  46  Vt.  164. 
ficiently  attested,  under  i  Vict.,  ch.  Formerly  similar  statutes  existed  in 
26,  §  9, 'Sir  H.Jenner  Fust  saying :  "Un-  Connecticut  and  Virginia^  Stimson*s 
der  the  Statute  of  Frauds  it  had  been  Am.  Stat.  Law,  §  2644  *  ^"^  ^^^^  ^^- 
held  that  the  witnesses  need  not  be  all  quirement  has  been  omitted  from  la- 
present  at  the  same  time;  the  signature  ter  revisions,  Connecticut  Gen.  Stat, 
might  be  acknowledged  to  the  three  or  (1888),  §  538;  Virginia  Code  (1887),  ( 
more  witnesses  at  different  times ;  again,  3514.  See,  as  to  the  earlier  statute, 
by  the  present  act,  all  doubt  on  that  Green  t;.  Crain,  X2  Gratt.  (Va.)  252. 
point  is  removed,  the  witnesses  must  be  S.  Willis  v.  Mott,  36  N.  Y.  486;  Mat- 
present  'at  the  same  time.*  Now  when  ter  of  Bogart,  67  How.  Pr.  (N.  Y.  Sur- 
I  clearly  find  that  the  object  of  this  act  rogate  Ct.)  313;  Hoysradtv.  Kingman, 
is  to  remove  every  possible  doubt,  22  N.  Y.  372;  Barry  v.  Brown,  22  Dem. 
thereby  taking  away  all  latitude  and  dis-  (N.  Y.)  309;  Conselyea  v.  Walker,  2 
cretion  in  the  interpretation — and  that  Dem.  (N.  Y.)  117;  Matter  of  Pot- 
it  expressly  provides  that  the  two  wit-  ter's  Will  (Surrogate  Ct. ),  12  N. 
nesses,  who  are  to  be  present  at  the  Y.   Supp.   105 ;  Flinn  v.  Owen,  58  III. 
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<?.  What  Is  Subscription  —  Animus  Attestandi  —  Sub- 
scribing BY  Mark,  Initial,  Seal,  Stamp  —  Subscribing 
BY  Another. — Provided  the  witness  puts  his  name  to  the  paper 
animo  attestandi^  he  may  subscribe  by  making  his  mark,^  or  he 

in;  Webb  v,   Fleming,   30  Ga.  808;  1.  Schouler  on  Wills  (2d  ed.),  M  3J3, 

76  Am.  Dec.  675;  Johnson  r.  Johnson,  334;  In  re  Sharman,  L.  R.,  x  P.  &  M. 

106  Ind.  475 ;  55  Am.  Rep.  762 ;  Eel-  661  ;  Goods  of  Wilson,  L.  R.,  1   P.  & 

beck  V,  Granberry,  a  Hayw.  (N.  Car.)  M.  269;  Dunn  v.  Dunn,  L.  R.,  i  P.&  M. 

232;  2  Am.  Dec.  624;  Beane  v,  Yer-  277;  Hindmarsh  v,  Carlton,  8   H.  L. 

by,  12  Gratt.  (Va.)  239  ;  Parramorc  v.  Cas.  160;  Pryor  v,  Pryor,  39  I*.  J.  P. 


Taylor,  ix  Gratt.  (Va.)  220;  Welch  v.  X14;  Goods  of  Duegins,  39  L.  T.  P.  & 
Adams,  63  N.  H.  344 ;  56  Am.  Rep.  521;  M.  24;  Goods  of  Maddock,  L.  R.,  3  P. 
Dewey  v.  Dewey,  i  Met.  (Mass.)  349;     &   M.  169;  Peake  xk  Jenkins,  80   Va. 


35  Am.  Dec.  367  ;  Chase  v.  Kittridffe,  293 ;  Fowler  v,  Stagner,  55  Tex.  393 ; 

II  Allen  (Mass.)  49;  87  Am.  Rep.  687;  Boone  v.  Lewis,  X03  N.Car.  40;  Moale 

Hogan  v.Grosvenor,  loMet.  (Mass.)  54;  v.  Cutting,  59  Md.  510. 

Ela  V,  Edwards,  16  Gray   (Mass.)  91 ;  But  if  one  who  subscribed  with  an- 

Grubbs  V.Marshall  (Ky.  1890),  13  S.  other  purpose  in  view  also  intended  his 

W.  Rep.  447;  Simmons  v.  Leonard,  91  signature  to  serve  for  attestation  as  well, 

Tenn.x83;  Rogers  v.  Diamond,  13  Ark.  the  co-existence  of  the  other  purpose 

474;  Smithe's  Will,  ^2  Wis.  543;  Cravens  does  not  destroy  the  animus  attestandi, 

v.Faulconer,  28  Mo.  19 ;  Grimm  v,  Titt-  Thus,  in  Griffiths  v,  Griffiths,  L.   R.,  2 

man,  1x3  Mo.  56;  Blanchard  v.'Blanch-  P.  &  M.  300,  the  deceased  executed  his 

ard,  33    Vt.   63;    43   Am.    Dec.    414;  will  in  the  presence  of  two  witnesses, 

Woodcock  V,  McDonald,  30  Ala.  41 1 ;  who  signed  their  names  in  his  presence, 

Hoffman    v.   Hoffman,  26    Ala.   535 ;  one  opposite  the  word  ^  executors,'*  the 

Moore  v.  Spies,  80  Ala.  130.  See  Moale  other    opposite    the    word  '*  witness." 

V,  Cutting,  59  Md.  510.  There  was  no  attestation  clause  to  the 

It  was  formerly  so  in  Connecticut^  will.  The  deceased  intended  one  of  the 

Lane^s  Appeal,  57  Conn.  182;  but  the  witnesses  to  be  his  executor,  and  asked 

late  revision.  Gen.  Stat.  (x888),  ^  538,  him  to  sign  his  name  in  that  character, 

restores  the  law  as  laid  down  in  Gay-  The  court  held  that  such  person  did 

lor's  Appeal,  43  Conn.  82.  not  sign  the  will  exclusively  as  execu- 

In  Gilman  v,  Gilman,  x  Redf.  (N.  tor;  but  that  he  also  intended  by  his 

Y.)  354,  the  desk  whereat  the  testator  signature  to  affirm  that  the  deceased 

and  one  of  the  subscribing  witnesses  sat  executed  the  will  in  his  presence,  and 

when  the  testator  subscribed  the  will,  that  consequently  the  execution   was 

and  the  witness  signed,  was  separated  valid. 

from- the  desks  where  the  two  other  If   the  witnesses  sign  animo  attes- 

witnesses  sat  by  a  brick  wall  or  column,  tandi^  the  validity  of  the  signature  is  not 

four  feet  broad;  but  it  did  not  appear  affected  by  the  fact  that  it  is  above  in- 

that  their  positions  rendered  their  see-  stead  of  below  the  attestation  clause, 

ingthe  testator  impossible,  or  that  the  Moale  xk  Cutting,  C9  Md.  5x0. 

two  compartments  were  considered  as  2.  Addy  v,  Grix,  8  Vesey  Jr.  504;  Har- 

separate  offices.    The  witness  who  had  rison  v,  Harrison,  8  Ves.  185;  Goods  of 

already  subscribed  requested  the  two  Ashmore,  3  Curt.  756; 'Morris  v,  Knif- 

other  witnesses  to  witness  the  will,  at  fin,  37  Barb.  (N.  Y.)  336;  Campbell  v. 

the  request  and  in  the  hearing  of  the  Logan,  2  Bradf.  (N.  Y.)  90  ;  Meehan  v, 

testator,  in  the  words:  *'Mr.  Gilman  Rourke,  2  Bradf.  (N.  Y.)  385;  Jackson 

(the  testator)  requests  you  to  witness  his  v.  Van  Dusen,  5  Johns.  (N.  Y.)  144;  4 

will."    The  instrument  (already  signed  Am.  Dec.  330;  Thompson  v.  Davitte, 

by  the  testator  and  attested  by  one  of  59  Ga.  472  ;  Den  x\  Mitton,  12  N.  J.  L. 

the  witnesses)  was  then  signed  by  the  70;  Pridgen  v,  Pridgen,  13  Ired.  (N. 

two  other  witnesses,  in  the  presence  of.  Car.)  359;  Adams  v,  Chaplin,  i  Hill 

but  without  any    further    request  or  Eq.  (S.  Car.)  266;  Davis  v,  Semmes, 

declaration  by,  the  testator.  It  was  held  51    Ark.    48;    Garrett    v,    Hei^in,    98 

that  the  witnesses  all  signed  substan-  Ala.  6x5.     Compare   Ford   x\  Ford,  7 

tially  in  the  presence  of  each  other,  and  Humph.  (Tenn.)  93. 

in  toe  presence  of  the  testator,  within  WliatMarklB  Snfflioleiit.— There  need 

the  meaning  of  the  statute.  be  no  peculiarity  in  the  mark  of  an 
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may  subscribe  by  affixing  his  initials  to  the  paper,^  and  perhaps 
by  a  stamp  or  device  if  illiteracy  or  some  other  good  reason  may 
be  given  for  it,*  and  if  necessary,  his  hand  may  even  be  guided  by 
another.*  A  witness  may  subscribe  by  a  descriptive  title,  as  "  servant 
to  A,'**  or  by  a  fictitious  name,*  unless  used  with  intent  to  per- 
sonate  another.®  A  marksman's  signature  is  not  avoided  by  the 
fact  that  a  wrong  surname  is  written  against  it  by  mistake.'  But 
where  a  witness  intended  to  write  his  full  name,  and  wrote  only 
his  Christian  name,  being  too  feeble  to  complete  it,  the  subscrip- 
tion was  held  insufficient.®  The  better  opinion  is  that  subscrip- 
tion requires  some  manual  act  on  the  part  of  the  witness,  apparent 
on  the  paper,  and  hence,  unlike  the  testator,  he  cannot  allow  an- 
other to  write  his  name.®    A  witness  cannot  subscribe  by  merely 

attesting  witness  to  a  will.  It  is  onlj  time  that  it  should  be  a  perfect  sub- 
necessary  that  he  be  able  to  recognize  scription  to  the  will.  Having  done 
it  and  swear  to  it  when  called  upon  to  something,  he  broke  off  without  com- 
testify.  Thompson  v,  Davitte,  59  Ga.  pleting  the  intention.  In  the  case  of 
472.  In  the  Gk>od8  of  Sperling,  3  S.  &  T.  373, 

1.  In  re  Christian,  2  Rob.  xxo;  Jack-  the  witness  did  not  sign  his  name,  but 
son  V,  Van  Dusen,  5  Johns.  (N.  Y.)  merely  the  words  'Servant  to  Mr. 
144;  4  Am.  Dec.  330;  Adams  xk  Chap-  Sperling;'  and  the  court  thought  the 
lin,  I  Hill  £q.  (S.  Car.)  266.  Other-  attestation  sufficient,  by  reason  that  the 
wise,  if  merely  placed  in  the  margin  to  witness  wrote  them  intending  thereby 
identify  alterations.  In  re  Martin,  6  an  identification  of  himself  as  the  per- 
No.  Cas.  694;  I  Rob.  712  ;  In  re  Cun-  son  attesting.  The  act  in  this  case  is 
ningham,  x  S.  &  S.  132.  not  sufficient  to  show  such  an  intention, 

2.  Schouler  on  Wills  (2d  ed.),  §  331.    so  as  to  amount  to  a  subscription  to 
8.  Harrison  v.  Elvin,  3  Q^  B.  X17;  2     the  will.'* 

G.  &  D.  769;  /»  re  First,  4  Jur.  N.  S.  f.  x  Jarm.  on  Wills  (5th  ed.)  82;  In 

288.    In  Re  Kilcher,  6  No.  Cas.  15,  it  re  Leverington,  11  Pro.  Div.  80;  Goods 

was  doubted  whether,  if    the  witness  of  Duggins,  39  L.  L  P.  24 ;  In  re  White, 

could  write,  it  was  sufficient  for  him  to  2  No.  Cas.  461 ;  Playne  v.  ScHven,  i 

touch  the  top  of  the  pen  while  another  Rob.  774 ;  Riley  v.  Riley,  36  Ala.  ^fi ; 

wrote  his  name.  Horton  v,  Johnson,  18  Ga.  396. 

4.  Goods  of  Sperling,  3  S.  &  T.  272.  In  some  states  it  has  been  held  that 

6.  In  re  OUiver,  2  Spinks  57.  the  name  of  the  witness  may  be  written 

6.  Pryor  v,  Pryor,  29  L.  J.  P.  114.  by  another  at  his  request,  in  his  pres- 

7.  In  re  Ashmore,  3  Curt.  756.  ence,  and  in  the  presence  of  the  testa- 

8.  Goods  of  Maddock,  L.  R.,  3  P.  &  tor.  Lord  v.  Lord,  58  N.  H.  7 ;  42  Am. 
M.  169.  See  Winslow's  Estate,  My r.  Rep.  565;  Upchurch  v.  Upchurch,  16 
Prob.  (Cal.)  12^.  B.  Mon.  (Ky.)  102;  Jesse  v.  Parker,  6 

In    Goods  or   Maddock,   L.    R.,    3  Gratt.  ( Va.)  57 ;  52  Am.  Dec.  102.  See 

P.   &  M.   170,    Sir    J.    Hannen   said:  Pollock  i;.  Glassell,  2  Gratt.  (Va.)  439; 

**  I  take  it,  as  a  rule,  that  if  a  witness  Matter   of   Strong's   Will    (Surrogate 

makes  any   mark   with   an    intention  Ct.),  x6  N.  Y.  Supp.  104.  Compare  Ex 

thereby  to  subscribe  the  will,  it  will  be  /.  Leroy,  3  Bradf.  (N.  Y.)  227. 

sufficient.    The  very  imperfect  signa-  In  Derry's  Estate,  Myr.  Prob.  (Cal.) 

tures  of  witnesses   and  testators  to  be  202,  a  witness  to  a  will  did  not  sign  his 

found  in  wills  are   illustrations  of  this  name,    being  unable   to    write.     The 

rule.     But  the  statute  requires  that  a  other  witness,  besides  signing  as  such, 

party  shall  intend,  by  what  he  does,  to  wrote  the  name  of  his  associate  witness, 

subscribe,  and  in  this  case  I  think  the  and  wrote  his  own  name  as  witness  to 

witness  has  failed  to  do  what  was  nee-  the  associate's  mark.     It  was  held  that 

essary.     ...    I   have  come  to    the  this  was  a  good  witnessing  of  the  will, 

conclusion  that  I  must  reject  this  appli-  In  Simmons  r.  Leonard,  91   Tenn. 

cation,  being  of  opinion  that  the  wit-  183,  it  was  held  that  where  the  signa- 

ness  did  not  put  the  word  'Saml'  on  ture  of  a  witness  to  a  will,  who  is  una- 

the  paper  with  the  intention  at  the  ble  to  see  to  write,  is  written  by  a  third 
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affixing  his  seal,  any  more  than  the  testator  can  sign  by  so  doing.^ 

/.  Where  Witnesses  Should  Subscribe  —  Position  of 

Signature. — In  Arkansas^  California^  Dakota^  Montana^  New 
York  and  Utah,  it  is  expressly  provided  by  statute  that  the  wit- 
nesses shall  subscribe  at  the  end  of  the  will.*  In  Kentucky,  the 
same  result  is  attained  through  judicial  construction  of  a  statute 
which  merely  requires  the  witnesses  to  attest  and  subscribe  the 
wiU,  and  any  unreasonable  gap  between  the  signature  of  the  testa- 
tor and  that  of  the  witnesses  may  avoid  the  subscription.'     In 

pereon  at  the  request  of  the  witness,  but  mucilage.  Upon  one  side  of  this  strip 
Is  not  accompanied  by  some  mark  indi-  of  paper  the  will  was  written  and  signed 
eating  his  adoption  of  the  writer^s  act,  by  the  testator;  all  that  side,  except 
the  subscription  is  insufficient  two  lines  between  the  signature  and 
A  witness  who  signs  by  a  guided  the  bottom  of  the  sheet,  being  used, 
hand  or  mark,  signs  by  his  own  act,  It  also  appeared  that  after  the  comple- 
and  one  witness  may  help  another  in  tion  of  the  body  of  the  will,  the  person 
this  way.  Harrisont;.  Elim,  3Q£,B.  117;  preparing  it  folded  this  strip  of  paper 
Lewis  V,  Lewis,  2  S.  &  T.  153;  Camp-  with  one  fpld,  and  then  turned  it  over 
bell  V,  Logan,  2  Bradf.  (N.  Y.)  96;  and  wrote  the  attestation  clause  upon 
Meehanv.Rourke,  aBradf.  (N.  Y.)  393.  the  other  side.  After  the  will  was 
1.  /»  r«  Byrd,  3  Curl  117.  thus  prepared,  It  was  signed  by  the 
S.  Stimson's  Am.  Stat.  Law,  $  2644 ;  testator  in  the  presence  of  the  attest- 
Arkansas  Dig.,  f  6492;  California  Civ.  ing  witnesses,  and  then  signed  by  them 
Code,  §  6276;  Dakota  Civ.  Code,  §  691 ;  at  the  end  of  the  attestation  clause.  It 
Montana  Prob.  Code,  ^  438;  New  was  held  that  the  witnesses  signed  at  the 
Tork  Rev.  Stat.  ( 7th  ed.  ),  pt.  2,  end  of  the  will  within  the  meaning  of 
cb.  6,  tit.  I,  §  40;  Utak  Biennial  Laws  that  term  as  used  in  section  40  of  3  New 
(1884),  ch.  44,  pt.  I,  tit.  1,  §  6.  See  /Vr>  Revised  Stotutes  (7th  ed.),  p.  2285. 
Matter  of  Conway's  Will,  124  N.  Y.  An  instrument  is  signed  at  the  end 
455;Matter  of  Case,  4Dem.  (N.Y.)  124.  thereof  when  nothing  intervenes  be- 
Under  2  New  Tork  Rev.  Stat.  63,  tween  the  Instrument  and  the  subscrlp- 
^  40,  the  subscribing  witnesses  of  a  tion.  Accordingly  it  was  held  that  a 
will,  as  well  as  the  testator,  must  codicil  was  signed  by  the  subscribing 
put  their  signatures  at  the  end  of  witnesses  at  the  end  thereof,  although 
the  will.  Where  the  signatures  of  there  was  a  blank  space  of  four  inches 
the  witnesses,  apparently  by  mistake  between  the  signature  of  the  testator 
in  turning  over  the  paper,  were  put  and  the  commencement  of  the  attesta- 
on  a  blank  page  in  the  middle  of  the  tion  clause.  Matterof  Gilman,  38Barb. 
will,  it  was  held  that  the  will  was  not  (N.  Y.)  364. 

duly  executed.  Matterof  Heady's  Will,  In  Gilman  v.  Gilman,  1  Redf.  (N.  Y.) 
IK  Abb.  Pr.  N.  S.  (N.  Y.  Surrogate  354,  the  will  and  codicil  were  written 
Ct.)2ii.  But  see  Hitchcock  v.  Thomp-  on  one  side  of  the  page  of  several 
flon,  6  Hun  (N.  Y.)  279.  sheets,  which  were  folded  and  tied  to- 
Where  the  subscribing  witnesses  to  a  gether  in  the  form  of  a  tx>ok,  leaving 
will  subscribe  their  names  at  the  end  of  alternate  pages  blank.  The  codicil  fol- 
a  memorandum  of  erasures  and  inter-  lowing  the  will  ended  at  the  bottom  of 
lineations,  which  is  immediately  below  a  page,  where  the  testator  signed  his 
the  attestation  clause,  this  is  a  sufficient  name,  leaving  no  room  for  the  attesta- 
•ignature  by  them.  The  memorandum  tion  clause  and  signatures  of  the  wit- 
is  merely  a  part  of  the  certificate,  which,  nesses.  To  carry  out  the  method  of 
taken  together,  states  that  the  paper  writing  only  on  one  side  of  each  sheet, 
as  altered  was  executed  by  the  tea-  the  attestation  clause  and  subscription 
tator  and  attested  by  the  witnesses,  of  the  witnesses  were  written  on  the 
McDonough  v.  Loughlin,  20  Barb.  (N.  second  page  after  the  testator's  signa- 
Y.)  238b  ture,  leaving  an  entire  blank  page  be* 
In  Matterof  Dayger, 47  Hun  (N.  Y.)  tween  them.  It  was  held  that  this  was 
127,  the  will  was  written  upon  four  a  subscription  '*at  the  end  "within  the 
kalf  sheets  of  note  paper,  which  were  meaning  of  the  statute, 
fastened  together,   end    to    end,  with  S.  Soward  v.  Soward,  i  Duv.  (Ky.) 
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the  absence  of  an  express  statutory  provision,  however,  the  gen- 
eral rule  is  that  the  witnesses  need  not  sign  in  any  particular  place, 
provided  it  can  be  shown  that  they  signed  animo  attestandi;  *  but 

126.  In  this  case  a  paper  purporting  to  indicate  the  purpose  of  the  indorsement, 
be  a  will  was  written  on  the  first,  and  a  or  showing  anj  connection  whatever 
little  over  half  of  the  second  page  of  a  between  the  indorsement  and  the  will, 
sheet  of  cap  paper.  The  sheet  was  then  If  the  paper  had  been  inclosed  in  a 
folded  in  the  form  of  a  letter  so  as  to  sealed  envelope,  and  the  witnesses  had 
inclose  the  half  which  contained  the  written  their  names  on  the  envelope, 
writing  within  the  other  half.  It  was  it  would  have  been  quite  as  near  an  ap- 
sealed  with  wax,  and  was  afterwards  proximation  to  the  requirements  of  the 
presented  bj  the  person  who  had  sub-  statute.  There  would  also  have  been 
scribed  it,  to  three  persons,  to  be  by  just  as  little  room  to  doubt  the  identity 
them  witnessed  as  his  will ;  thej,  at  his  of  the  paper  in  the  one  case  as  in  the 
request,  wrote  their  names  on  the  out-  other.  And  whilst  it  is  true  that  one  of 
side  as  witnesses,  neither  of  them  seeing  the  chief  objects  of  requiring  the  sub- 
or  knowing  the  contents.  Their  names  scription  of  the  names  of  the  witnesses 
'virere  on  the  fourth  page,  or  outside  of  is  to  insure  identity,  it  is  equally  true 
the  sheet.  It  was  held  that  this  was  not  that  another  object  is  to  prevent  fraud- 
a  sufficient  attestation  under  the  statute,  ulent  additions  to,  or  alterations  of,  the 
The  court  said :  "  It  results'  from  what  instrument  to  be  subscribed.*' 
has  been  said  that  a  will,  to  be  valid  un-  1.  Roberts  v.  Phillips,  4  El.  &  Bl.  450; 
der  the  fifth  section  of  the  present  stat-  Groodsof  Braddock,  i  Pro.  Div.  433;  In 
ute  of  wills,  must  be  in  writing,  with  the  re  Davis,  3  Curt.  748;  Moale  v.  Cut- 
name  of  the  testator  subscribed  thereto,  ting,  50  Md.  5x0  ;  Potts  v.  Felton,  70 
or,  in  other  words,  with  the  name  of  the  Ind.  x6(5;  Murray  v.  Murphy,  39  Miss. 
testator  written  at  the  foot  or  end  214;  Matter  of  Collins,  5  Redf.(N.  Y.) 
thereof.  Such,  in  our  judgment,  is  the  ao;  Jones  v,  Habersham,  63  La.  146. 
clear  meaning  of  the  word  subscribe  as  In  Goods  of  Streatley  P.  (1891)  172, 
here  used ;  and  such  was  the  effect  in-  the  attesting  witnesses  to  a  will  signed 
tended  to.  be  given  it  by  the  makers  of  their  names  in  the  margin  of  the  first 
the  law.  The  same  section  further  and  second  sheets,  opposite  to  certain 
provides  that  if  the  will  be  not  wholly  amendments.  It  was  held  following 
written  by  the  testator,*  the  subscription  Roberts  t'.  Phillips,  4  El.  &  Bl.  450,  on 
shall  be  made,  or  the  will  acknowledged  proof  that  the  witnesses  signed  with  the 
by  him  in  the  presence  of  at  least  two  intention  of  attesting  the  testator's  sig* 
credible  witnesses,  who  shall  subscribe  nature,  that  this  was  a  valid  subscription 
the  will  with  their  names  in  the  pres-  within  the  requirements  of  section  9  of 
ence  of  the  testator.'  .  .  .  They  are  the  Wills  Act,  and  that  the  will  might 
to  perform  this  act  by  writing  their  be  admitted  to  probate, 
names  beneath,  or  at  the  foot,  or  close.  In  Goods  of  Braddock,  i  Pro.  Div. 
of  the  will.  No  other  mode  is  prescribed,  433,  the  witnesses  to  the  execution  *ol  a 
nor  is  there  a  case  to  be  found  in  which  codicil  signed  their  names  on  the  back 
a  different  mode  was  ever  recognized  of  a  will,  to  which  that  codicil  was  al- 
as sufficient.  .  .  .  The  witnesses  did  tached  by  a  pin.  There  was  evidence 
not  '  subscribe  the  will  with  their  which  satisfied  the  court  that  the  will 
names/  in  any  rational  or  allowable  and  codicil  were  pinned  together  at  the 
acceptation  of  the  language.  Their  time  of  the  execution  of  the  codicil, 
names  were  not  written  beneath,  or  at  and  that  the  witnesses  intended  by  their 
the  foot  or  close  of  the  paper,  or  any-  subscription  on  the  back  of  the  will,  to 
where  near  the  place  so  designated,  attest  the  signature  of  the  testatrix  at 
Between  the  paper,  as  subscribed  by  the  foot  of  the  codicil.  It  was  held  that 
Soward,  and  the  names  of  the  witnesses,  the  codicil  was  entitled  to  probate, 
there  is  an  intervening  space  of  nearly  Sir  }.  Hannen  said  :  '*  The  law  does  not 
two  blank  pages.  So  far  from  sub-  require  that  the  attestation  should  be 
scribing  their  names  to  the  will,  it  may  in  any  particular  place,  provided  that 
be  said,  with  much  more  propriety  and  the  evidence  satisfies  the  court  that  the 
accuracy  of  speech,  that  they  merely  witnesses,  in  writing  their  names,  had 
indorsed  the  paper  enveloping  and  in-  the  intention  of  attesting.  But  the  at- 
closing  the  will,  without  any  accom-  testation,  if  not  on  the  same  sheet  of 
panying  writing  or  memorandum   to  paper  as  the  signature  of  the  testator, 
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in  determining  whether  they  did  so  sign,  the  position  of  their  sig- 
natures may  be  most  important.^ 

q.  Subscribing  on  Different  Paper  from  Will. — ^The  wit- 
nesses may  subscribe  upon  a  different  sheet  of  paper  from  that 
which  contains  the  testator's  signature,  provided  the  two  sheets 
are  physically  connected  at  the  time  of  subscription.  No  particu- 
lar mode  of  connection  is  prescribed  by  law,  and  hence  fastening 
by  tape,  eyelets,  mucilage,  or  even  a  pin,  seems  unobjectionable.* 

r.  Attestation  of  Will  Consisting  of  Several  Sheets- 
Additions  Subsequent  to  Attestation. — Under  the  Statute 

must  be  on   a  paper  physically  con-  ten  pages  my  last  will  and  testament" 

nected  with  that  sheet.     No  particular  (Signed)     "G.  W.  Chapman."     It  was 

mode  of  affixing  one  piece  of  paper  to  held  that  the  signatures  of  the  witnesses 

another   is  prescribed  by  law,   tfnd  I  were  sufficient,  and  that  it  was  of  no 

cannot  say  that  the  fastening  of  two  importance    that    the    witnesses    who 

sheets  of  paper  together  by  a  pin  is  an  signed  the  will  as  such  at  the  request 

insufficient  mode  of  connection,  or  that  and  in   the  presence  of  the  testator, 

it  is  less  effectual  than   the  lawyer's  signed  their  names  in  the  attestation 

mode  of  fastenine  by  a  tape.    Here  I  clause  and  not  afler  it. 

am  satisfied  by  the  evidence  that  the  1.  Goods  of  Wilson,  L.  R.,  i  P.  &  M. 

papers  were  connected  together,  and  269.    See    Patterson   v.    Ransom,    55 

that, in  writing  their  names  on  the  back  Ind.  402. 

of  the  original  will,  the  witnesses  in-  Where,  therefore,  a  will  was  written 
tended  to  attest  the  signature  of  the  on  one  page  of  a  foolscap  sheet  of  pa- 
testatrix  at  the  foot  of  the  codicil."  per,   and   the  testator's  signature  ap- 

But  where  the  execution  of  his  last  peared  at  the  end  of  that  page,  with 
will,  by  the  testator,  having  been  at-  the  words — Witness,  William  Hatton, 
tested  by  but  one  witness,  such  testator  and  the  names  of  three  persons  were 
afterward,  at  a  different  place,  and  in  subscribed,  under  a  memorandum  not 
the  absence  of  such  witness,  executed  testamentary,  at  the  top  of  the  second 
an  indorsement  upon  the  back  of  such  page  of  the  same  sheet,  the  court  came 
will,  reading,  **  The  within  is  the  basis  to  the  conclusion  that,  from  the  posi- 
on  which  I  desire  to  have  my  affairs  tion  of  the  three  ^ames  and  the  cir- 
disposed  of,  should  no  other  will  be  cumstances  of  the  case,  they  were  not 
made  by  me,"  which  indorsement  was  placed  there  for  the  purpose  of  attest- 
attested  by  another  witness,  to  whom  ing  the  will,  and  therefore  pronounced 
its  contents  had  been  made  known,  and  the  execution  to  be  invalid.  Goods  of 
the  signatures  to  such  will  exhibited,  Wilson,  L.  R.,  i  P.&  M.  269.  Sir  J.  P. 
by  such  testator.  It  was  held  in  an  ac-  Wilde  said:  "It  is  said  that  the  posi- 
tion to  contest  the  validity  and  resist  the  tion  of  the  names  of  the  witnesses  is 
probate  of  such  will, that  it  had  not  been  immaterial,  provided  they  are  in  such 
executed  according  to  law  and  was  a  position  as  to  show  that  they  were 
therefore  invalid.  It  was  held  also,  placed  there  for  the  purpose  of  attest- 
that  it  could  not  be  established  by  parol  ing  the  will.  In  considering  whether 
evidence,  that  the  signature  of  such  wit-  persons  have  subscribed  a  will  as  at- 
ness,  to  such  indorsement,  was  intended  testing  witnesses  the  position  of  the 
by  the  testator,  and  executed  by  such  signatures  may  be  most  material.  If 
witness,  as  an  attesting  of  such  will,  they  are  written  under  an  attestation 
Patterson  v.  Ransom,  55  Ind.  402.  clause,  no  difficulty  arises,  but  if  they 

In  Franks  t^.  Chapman,  64  Tex.  159,  are    placed  elsewhere,  their  position 

the  witnesses  to  the  will  each  wrote  may  be  important,  because  if  they  are 

his  name  where  it  occurred  in    the  placed  under   a  particular    clause  or 

body  of  the  will,  and  in  the  concluding  statement,  the  inference  is  that  prima 

sentence  thereof,  as  follows:  "And  now,  facie  they  were  put  there  to  give  effect 

in  the  presence  of  H.  L.  Harrison,  G.  or  to  testify  to  the  words  of  the  clause 

W.  M.  Duck,  W.  M.  Smith,  who  I  have  or  statement." 

requested  to  act  as  witnesses,  I  declare  9.  Schouler    on    Wills   (2d    ed.),    $ 

the  writing  contained  in  the  foregoing  346 ;  Goods  of  Braddock,  i  Pro.  Div. 
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of  Frauds,  and  similar  statutes  fn  the  United  States,  it  has  been 
held  that  if  a  will  be  written  on  several  disconnected  sheets,  each 
sheet  need  not  be  shown  the  witnesses,  and  the  whole  is  well  exe- 
cuted by  a  single  subscription  provided  all  the  sheets  were  in  the 
room,^  and,  in  the  absence  of  proof  to  the  contrary,  such  is  the 
presumption.^  Sheets  which  are  bound  together  and  constitute 
the  will  at  the  testator's  death,  are  presumed  to  have  been  so 
bound  together  at  the  time  of  attestation.*  Unattested  provi- 
sions inserted  by  the  testator  after  the  witnesses  have  subscribed 
are  not  entitled  to  probate.* 

s.  Noting  Interlineations. — To  avoid  question,  interlinea- 
tions  made  before  execution  should  be  noted  in  the  attestation 
clause,  although  the  failure  to  do  so  does  not  prevent  probate.* 

/.  Certificate  of  Acknowledgment. — A  certificate  of  ac- 
knowledgment is  superfluous  and  useless,  but  may  have  the  effect 
of  converting  the  magistrate  or  notary  public  who  takes  the  ac- 
knowledgment, into  a  subscribing  witness.® 

433;    Matter  of  Collins,  5   Redf.    (N.    262 ;  3  N.  Y.  Supp.  131.    See  Dyer  v, 
Y.)  20.  Erving,  2  Dem.  (N.  Y.)  160;  Wetmore 

1.  Bond  V,  Sewell,  3  Burr.  1773;  Ela     v.  Carrjrl,  5  Redf.  (N.  Y.)  544. 

V.  Edwards,  16  Gray  (Mass.)  99;  Gass  6.  Schouleron  Wills  (2d  ed.),  §  334; 

V,  Gass,  3    Humph.  (Tenn.)  378;  Wi-  Wright  v.  Wright,  5  Ind.  389. 

koff's  Appeal,  15  Pa.  St.  381;  53  Am.  In  MatterofVorhees,  6Dem.  (N.  Y.) 

Dec.  597 ;  Jones  v.  Habersham,  63  Ga.  162,  the  testator,  who  left  two  sons  and 

146.    See  Tonnele  v.  Hall,  4  N.  Y.  141.  three  daughters  surviving  him,  gave  a 

2.  I  Wms.  on   Exrs.  (9th  Eng.  ed.)  fifth  part  of  his  estate  to  each  of  four  of 
138.  his  children  bj  name.    In  the  clause 

8.  Rees  v,  Rees,  L.  R.,3  P.  &  M.  86;  providing  for  his  children  was  also  a 

Gregory   v»  Queen*s    Proctor,  4  No.  bequest  to  "  my  daughter  Arladna  and 

Gas.  620 ;  Marsh  v.  Marsh,  i  S.   &  T.  her  heirs  one-fifth  of  my  real  and  per- 

528.     See  Ela  v.  Edwards,   16    Gray  sonal  estate."    Ariadna  was  the   fifth 

(Mass.)  91  ;  Jones  v,   Habersham,  63  child   who    was    not    elsewhere  men- 

Ga.  146.  tioned.    It  was  held  that  the  interline- 

The  will  of  the  deceased  had  been  ation  should  be  taken  as  part  of  the 

ingrossed  by  a  law  stationer  on  fifteen  will,  though  not  noted  on  the  foot  of  it. 

brief  sheets  of    paper,  consecutively  In   Matter  of  Wilcox*s   Will  (Sur- 

numbered.    On  the  sixteenth  sheet  the  rogate  Ct.),  20  N.  Y.    Supp.    131,   it 

testator  had  written  a  4:odicil,  and  on  was  held  that  where  a  will  is  altered 

the  eighteenth  and  last  a. schedule  of  the  after    execution    by   interlineation    or 

property  referred  to  in  the  will.    On  erasure,  if  the  origmal  language  can  be 

the  death  of  the  testator,  it  was  found  ascertained,  the  will  may  be  admitted  to 

that  the  original  fourth  sheet  had  been  probate  and  its  provisions  carried  out 

removed  and  placed  loose  in  his  desk,  in  disregard  of  the  alteration, 

and  that  the  original  seventeenth  sheet  6.  Murray  v.  Murphy,  ^  Miss.  214. 

had  been  used  by  the  testator  in  substi-  See  Franks  v.  Chapman,  64  Tex.  159; 

tution  of  the  fourth.  The  several  sheets  Payne  v.  Payne,  54  Ark.  415. 

were  tied  together  with  tape.    It  was  In    Murray    v.    Murphy,    39    Miss, 

held  that  the  legal  presumption  that  pa-  220,  Handy,  J.,  said :  **The  certificate 

pers  bound  together  and  ^  constituting  was  intended  and  signed  by  Grafton 

the  will,  as  found  at  testator  *s  death,  (the    magistrate)    as    an     attestation 

were  so  bound  together  at  the  time  of  to    the    execution  of    the   will ;    and 

execution  and  attestation  was  not  rebut-  the  two  other  witnesses  also  signed 

ted  by  the  circumstances  of  the  case,  their  names  to  It  for  the  same  pur- 

Rees  V,  Rees,  L.  R.,  3  P.  &  M.  84.  pose,   and  all  in   the  presence  of  the 

4.  Treloar  v.  Lean,  14  Pro.  Div.  49  ;  testator.    Though  the  certificate  is  use- 
Stevens  V.   Stevens,  6  Dem.  (N.  Y.)  less,  yet  the  signature  of  Grafton  as  a 
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«.  Re-execution. — Where  a  first  attempt  at  execution  fails, 
through  some  informality,  care  should  be  taken  to  perform  the 
solemnity  de  novo^  and  not  merely  to  piece  out  the  imperfections 
of  the  first  attempt.^  Thus,  a  witness  who  has  served  before 
should  resubscribe,  for  his  acknowledgment  of  his  signature  is 
insufficient.* 

V.  Qualifications  OF  Attesting  Witnesses — (i)  ''Credible' 

Witnesses  Construed  to  Mean  **  Competent''  Witnesses. — The  term 
credible  witnesses,  as  used  in  the  Statute  of  Frauds  relative  to  at- 
testing witnesses  to  wills,  means  competent  witnesses.* 

(2)  Who  Are  Competent  Attesting  Witnesses, — An  attesting 
witness  to  a  will,  in  order  to  possess  the  requisite  competency, 
should  be  of  such  character  and  have  such  qualifications  as  would 
render  his  testimony  admissible  on  occasions  when  the  testimony 
of  witnesses  is  ordinarily  received.* 

subscribing    witness,    which    was    the  Leonard,    91    Tenn.     183;     Vrooman 

essential  thing  and  that  which  was  in-  v.   Powers,  47    Ohio  St.    191 ;    Nixon 

tended,  is  valid.    The  superfluous  cer-  v.  Armstrong,  38  Tex.  396;  Brown  v, 

tificate  cannot  invalidate   the  regular  Pridgen,    56    Tex.     124 ;     Hawes    v, 

signature,  for  utile  per  inutile  non  vi-  Humphrey,  9  Pick.  (Mass.)  350;  Mars- 

tiatur.    And  as  to  the  place  of  signa-  ton,  Petitioner,  79  Me.  36;  Amory  v. 

ture  of  the  attesting  witnesses,  all  that  Fellowes,  5  Mass.  319;  Sears   v,  Dil- 

was  necessary  for  that  purpose  was,  that  lingham,    i3    Mass.    3^8;    Smalley   v. 

the  witnesses  should  sign  their  names  Smallej,  70  Me.  548;  Bacon  v.  Bacon, 

upon  the  paper,  in  the  presence  of  the  17  Pick.  (Mass.)  134. 

testator,  in  testimony  of  the  fact  that  it  4.  See  4  Min.   Inst.  (2d  ed.)  90.  In 

was  the  paper  signed  and  published  hy  re  Holfs  Will  (Minn.  1893),  57  ^-  ^• 

him  as  his  will.'*  Rep.  2x9. 

1.  In  states  in  which  witnesses  are  In  Hitchcock  r.  Shaw,  160  Mass.  140, 
not  required  to  sign  in  the  presence  of  it  was  held  that  the  provision  of  the 
eachother(8eej»/r<i,  this  title; yl//«'j/a-  Public  Statutes,  ch.  169,  §  18,  that 
tion  and  Subscription — Simultaneous  no  person  of  sufficient  understanding 
Presence  of  Witnesses)  the  testator  should  be  excluded  from  giving  evi- 
mav  acknowledge  his  signature  before  dence  as  a  witness,  by  the  express  pro- 
each  separately.  vision  of  section  21,  does  not  apply  to 

3.  Attastatioii — Bubserlblng  In  Prei-  the  attesting  witnesses,  to  a  will ;  the 

enee   off  Testator — Acknowledgment  of  competency  of  such  witness  is  to  be  de- 

PreTlona    Signature. — Going    over  the  termined  by  the  rules  of  the  common 

signature  with  a  dry  pen,  or  adding  the  law.    See  also  Sparhawk  t\  Spar  hawk, 

date  to  the  subscription, merely  amounts  10  Allen  (Mass.)  155;   Sullivan  f.  Sul- 

to  an  acknowledgment.    Casement  v.  livan,  106  Mass.  474. 

Fulton,  5  Moo.  P.  C.   130;  Goods  of  In  Robinson  r.  Savage  (111.  1888),  15 

Maddock,  L.  R.,  3  P.  &  M.  169 ;  Hind-  N.  E.  Rep.  850,  Shope  J.,  in  delivering 

marsh  v.  Carlton,  8  H.  L.  Cas.  160.  the   opinion    said  :     '*  *  Credible    wit- 

S.  Schouler  on  Wills  (2d  ed.),  §§  350,  nesses,'  as  used  in  the  statute  relating 
351,  citing"  Sparhawk  v.  Sparhawk,  10  to  wills,  has  been  construed  both  in 
AJlen  (Mass.)  155;  Haven  V.  Hilliard,  23  England  and  this  country  to  mean 
Pick.  (Mass.)  10  ;  Sullivan  v.  Sullivan,  competent  witnesses;  that  is,  such  per- 
106  Mass.  474;  Eustis  T>.  Parker,  I  N.  H.  sons  are  not  legally  disqualified  from 
273;  Rucker  v,  Lambdin,  13  Smed.  &  testifying  in  courts  of  justice,  by 
M.  (Miss.)  230;  Hall  v.  Hall,  i8Ga.  40;  reason  of  niental  incapacity,  interest, 
Lord  r.  Lord,  58  N.  H.  7;  42  Am.  Rep.  or  the  commission  of  crime,  or  other 
565;  Warren  V.Baxter,  48  Me.  193.  See  cause  excluding  them  from  testifying 
Fuller  V.  Fuller,  83  Ky.  345;  In  reNo-  generally,  or  rendering  them  incompe- 
ble's  Estate,  33  111.  App.  535;  In  re  tent  in  respect  of  the  particular  sub- 
Noble's  Will,  124  111.  266;  Comb's  Ap-  ject- matter  or  in  the  particular  suit.*' 
peal,   105   Pa.   St.    158;    Simmons   v.  In    Carlton    v,   Carlton,   40  N.  H. 

281 


Pormal  Rtqniidtai.  WILLS.  Attertatlon  od  lateeripUm. 


(a)  BzAmplM — Childnii  m  AtUiting  WitnuMt. — The  age  of  the  attest- 
ing witness  is  only  important  to  be  considered  with  reference  to- 
the  requisite  degree  of  intelligence  necessary  to  competence  in  the 
witness.  As  regards  children,  no  arbitrary  and  conclusive  stand- 
ard of  years  can  be  established,  as  the  degree  of  understanding 

17,  Doe,  J.,    respecting  the  qualifica-  isiana. — In  Roth's  Succession,  31  La. 

tions    of  attesting  witnesses  to   wills,  Ann.  315,  it  was  held  that  women  were 

said :    **  The  Statute  of  Wills  requires  absolutely  incapable  of  acting  as  valid 

*  three  or  more  credible  witnesses/  and  attesting  witnesses  to   testaments,  but 

the  well  settled  construction  of  this  and  that  thej  might  be  competent  witnesses 

other  similar  statutes  is,  that  the  wit-  to  prove  the  handwriting  of  the  testa- 

nesses   should  be  competent,    or   not  tor  upon  the  probate  of  a  will  when 

disqualified,  at  the  time  of  the  attesta-  that  fact  has  to  be  established.     Man- 

tion  of  the  will,  to  be  sworn  and  to  tes-  ning,  }.,  who  delivered  the  opinion  of 

tifj  in  a  court  of  justice.    The  argu-  the  court  in  this  case,  said:  '*The  laws 

ment  that  attesting  witnesses  are  re-  touching  the  capacity  of  witnesses  un- 

garded  in  law  as  persons  placed  around  derwent  a  sweeping  alteration  in  1867 

the  testator  to  protect  him  from  fraud,  (Sess.  Acts,  p.  143)  and  again  in  1868 

and  to  judge  of  his  capacity,  and  are  (Sess.  Acts,  p.  269).  The  act  of  this  last 

permitted  to  testify  as  to  the  opinions  year  was  incorporated   bodily  in  the 

they  formed  of  his  capacity,  and  that  Civil  Code  in  1870  and  was  substituted 

it  is  contrary  to  the  policy  of  the  law  to  article  3260  of  that  code*,  new  num- 

to  allow  so  important  a  trust  to  be  ex-  ber,  2281.     It  enacts  that  the  competent 

ercised  by  children,  tends  to  show  that,  witness  of  any  covenant  or  fact,  what- 

on  account  of  their  peculiar  rights  and  ever  it  may  be,  in  civil  matters,  is   a 

duties,  they  should  possess  some  other  person  of  proper  understanding.    The 

qualifications  than  those  which  entitle  same  code  contains  the  prohibition  of 

persons  to  be  sworn  as  witnesses  in  women  being  witnesses  to  a  will,  and 

court;  and  it  might  lead  to  theconclu-  the  two  articles  must  be  construed  to> 

sion  that  they  should  be  experts   in  gether  or  if  irreconcilable  and  natur- 

questions  of  insanity,    a  result    that  ally  repugnant,  when  the    last  alone 

would  often    prevent  the  making    of  must  stand.   And  they  are  not  irrecon- 

wills.     Undoubtedly,  the  statute  was  cilable.'* 

intended  to  guard  against  fraud,  and  to        WitnetMS  Who  Are   Deaf,  Dnml),   or 

provide  means  of  proving  the  mental  Blind. — In   Louisiana^    it  seems    that 

condition  of  the  testator.      And  one  of  persons  who  are  deaf,  dumb,  or  blind 

the  objects  of  requiring  the  presence  of  have  been  held  absolutely  incompetent 

witnesses  being  to  give  them  an  oppor-  to  act  as  valid  attesting  witnesses  to 

tunity  to  ascertain  and  judge  of  his  ca-  wills.     Stimson*s   Am.  Stat.  Law  356. 

pacity,  it  would  seem   necessarily  to  However,  the  law  does  not  exclude,  as 

follow  that  they  should  be  allowed  to  attesting  witnesses  to  wills,  those  whose 

testify  the  opinions  which  they   were  senses  of  sight  or  hearing  are  merely 

specially    appointed    to    form.      But  impaired;  but  such  an  infirmity  might 

whatever  they  are  required  or  author-  be  taken  into  consideration  respecting 

ized  to  do,  they  are  not  required  to  the  credibility  and  effect  of  the  testi- 

have    any    other    qualifications    than  mony   of    such    a  witness.     Major  r>. 

those  of  ordinary  testifying  witnesses.''  Esneault,  7  La.  Ann.  51. 

In  Windham  v,  Chetwynd,  i  Burr.  Peraon  Convloted  of  Totgvry, —  The 
42T,adistinctionismadeby  Lord  Mans-  fact  that  one  of  the  8ul>8cribing  wit- 
field,  between  interest  as  a  disqualifica-  nesses  to  a  will  has  been  convicted  of 
tion  in  the  case  of  wills,  and  in  other  forgery  does  not  render  him  incompe- 
cases.  He  said:  '*  Nice  objections  of  a  tent,  as  a  witness,  within  the  meaning 
remote  interest,  which  could  not  be  of  the  Statute  of  Wills  requiring  the 
paid  or  released,  though  they  held  in  attestation  of  all  wills  by  "  two  or  more 
other  cases,  were  not  allowed  to  dis-  credible  witnesses;"  evidence  of  aeon- 
qualify  a  witness  in  the  case  of  a  will ;  viction  for  'crime  being  admissible 
as  parishioners  might  prove  a  devise  to  merely  to  impeach  the  credibility  of  a 
the  use  of  the  poor  of  the  parish  for-  witness,  and  not  to  disqualify  him. 
ever.    Townsend  v.  Row,  2  Sid.  109.'*  Robinson  t'.  Savage  (111.  1888),  15  N.  E. 

Women  as  Attesting  Witnesses — Lou-  Rep.  850. 
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which  is  the  test  of  competency  is  not  developed  in  all  at  the 
same  age.  It  has  been  held,  however,  that  proof  that  an  attest- 
ing witness  was  only  fourteen  years  of  age  at  the  date  of  the  at- 
testation, would  make  2,  prima  facie  case  against  the  due  execu- 
tion of  the  will,  overcoming  the  presumption  of  competency  which 
exists  with  respect  to  witnesses,  until  proof  is  adduced  to  the 
contrary.* 

(b)  ItgatMi  aad  DeriieM. — Interest  being  a  disqualification  at  com- 
mon law,  devisees  and  legatees  under  a  will  are  regarded  as  incom- 
petent attesting  witnesses  thereto,  apart  from  statutory  enactments 
to  the  contrary.*    This  interest,  however,  to  operate  as  a  disqual- 

1.  See  Carlton  V.Carlton,  40  N.H.  19.  know.    Morvant*8  Succession,  45  La. 

In  Jones  v.  Tebbetts,  57  Me.  574,  Ann.  207. 
''A  minor,"  said  the  court,  **  may  be  an  In  manj  of  the  states  the  common- 
attesting  witness  thereto,  precisely  to  law  disqualification  of  witnesses  gen- 
the  extent  that  he  is  a  witness  gener-  erally,  on  the  ground  of  interest,  has 
all  J."  In  this  case  one  of  the  attesting  been  removed,  but,  by  express  exclusion 
witnesses  was  twenty  years  of  age,  who  of  statute,  the  law  as  regards  attesting 
was  held  to  be  a  competent  witness  to  witnesses  is  allowed  to  remain  un- 
the  execution  of  the  will.  changed.     Sullivan    v,    Sullivan,    106 

In  Louisiana^  women  of  what  age  Mass.  474 ;  Jones  v.  Larrabee,  47  Me. 

soever  have  been  held  absolutely  in-  478.    But  by  statute  in  Maryland^  a 

competent  to  witness  testaments,  and  person  interested   is  not  an  incompe- 

their  male  children  who  have  not  at-  tent  witness  to  a  will.   Estep  v.  Morris, 

tained  the  age  of  sixteen  years  com-  38Md.  417.     And  see  Kumpet^  Coons, 

plete  have  been    declared    incapable.  63  Ala.  448,  where  it  was  held  that  this 

Stimson*6  Am.  Stat.  Law  356.  is  the  law  in  Alabama. 

Prsteribad  Age   by  Btatiite.  —  Some  Legacy  Avoldod  and  Wltnett  Bandared 

statutes,  however,  prescribe  the  age  be-  Oompetent  by  Statute. — But  the  law  as 

low  which  a  person  may  not  be  a  valid  stated  in   the  text    has    been  greatly 

attesting  witness.      Thus,  article  4859,  modified  both  in  England  and  in  nearly 

Sayles  Texas  Civil  Statutes,  provides:  all  of  the  states, by  statutes,  to  the  effect 

**  Every  last  will  and  testament,  except  that  a  legacy  or  devise  to  an  attesting 

where  otherwise  provided  by  law,  shall  witness,  without  whose  testimony  the 

be  in  writing  and  signed  by  the  testa-  will  may  not  be  otherwise  proved,  shall 

tor,  or  by  some  other  person,  by  his  di-  be  void,  but  the  competency  of  the  at- 

rection  and  in  his  presence,  and  shall,  testing  witness  shall  be  unaffected.  Stat, 

if  not  wholly  written  by  himself*  be  at-  35  Greo.  II.,  ch.  6 ;  x  Jarm.  on  Wills  (5th 

tested  by  two  or  more  credible  wit-  ed.)  71,72;  Tempest  v.  Tempest,  3  K.& 

nesses,  above  the  age  of  fourteen  years,  J.  635;  Denne  v.  Wood,  4  L.  J.  Ch.  57 ; 

subscribing  their  names  thereto  in  the  Elliot  v.  Brent,  6  Mackey  (D.  C.)  98; 

presence  of  the  testator.''  Croft  v.  Croft,  4    Gratt.    (Va.)   105; 

S.  Trotters  v.  Winchester,  i  Mo.  413;  Miltenberger  v.  Miltenberger,  78  Mo. 

4  Min.    Inst.    (3d  ed.)   93.     See    also  27;  Grimm  t/.    Tittman,    113  Mo.  56; 

Haven  v.   Hilliard,   33   Pick.  (Mass.)  Clark  v.  Clark,  54  Vt.  489;  Clark  v. 

10;  Sparhawk  v.  Sparhawk,  10  Allen  Hoskins,  6  Conn.  106;  Fowler  v,  Stag- 

(Mass.)   157;    Fowler    v,   Stagner,   55  ner,  55  Tex.  398;  Nixon  v,  Armstrong, 

Tex.  397  ;    Nixon    v.   Armstrong,   38  38  Tex.  396.    Compare  Boone  xk  Lewis, 

Tex.  396;  Frink  v.  Pond,  46  N.  H.  135;  103  N.  Car.  40. 

Lord   V,  Lord,  58  N.  H.  7;  Clark  v.  In  Cornwell  v.  Wooley,  x  Abb.  App. 

Hoskins,  6  Conn.  106.  Dec.  (N.  Y.)  441,  it  was  held  that  a 

Louisiana. — In  Hall's  Succession,  28  beneficial  provision  in  a  will  in  favor 

La.  Ann.  57,  it  was  held  that  a  legatee  of  the    subscribing    witnesses,    is  not 

cannot  be  an   attesting  witness   to  a  rendered  void   by  3  Netu  Tork  Rev. 

will,  but  he  is  not  incompetent  to  be  Stat.  65,  ^  50,  even  where  such  witness 

called    as    a    witness    in    proceedings  was  examined  as  such  on  the  probate, 

to   establish    a    will,  or  to  testify  to  if  his  examination  was  unnecessary — 

any    material     fact    which    he     may  e,  g.^  where  he  was  a  non-resident,  and 
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ification,  must  be  an  immediate,  certain,  and  vested  interest.^ 
Thus,  though  an  attesting  witness  to  a  will,  by  which  the  interest 
of  a  fund  was  given  to  a  town  for  the  maintenance  of  a  public 
library,  was  a  taxpayer  and  inhabitant  of  the  town,  such  circum- 
stances were  held  not  to  impair  his  competency  on  the  ground  of 
interest.^    The  policy  of  the  rule  excluding  devisees  and  legatees 

the  will  was  sufficiently  proved  bj  the  intestate  afler  the  death  of  the  testa- 
testimony  of  the  other  witnesses.  trix,  he  is  not  interested  in  the  devise 
In  TexaSf  the  statute  requiring  the  within  the  meaning  of  the  Code  of 
attestation  of  a  will  by  two  or  more  Tennessee^  §  3003,  which  provides  that 
credible  witnesses,  and  also  one  declar-  wills  shall  be  subscribed  by  at  least 
ing  a  legacy  or  devise  to  an  attesting  two  witnesses,  neither  of  whom  shall 
witness,  if  the  will  cannot  be  otherwise  be  interested  in  the  devise.  Maxwell 
proved  void,  and  the  witness  not  only  v.  Hill,  89  Tenn.  584. 
allowed  but  compelled  to  testify,  have  Also,  where  an  attesting  witness  to  a 
been  held  to  simply  establish  the  will  was  not  only  a  son  of  the  principal 
competency  of  such  witness  to  testify,  devisee,  but  received  a  deed  of  law  from 
Such  witness  is  not,  therefore,  consid-  the  testator  at  the  time  of  the  execution 
ered  to  have  been  a  competent  attesting  of  the  will,  he  was  held  a  competent 
witness,  and  unless  the  will  is  attested  witness.  Nash  v.  Reed,  46  Me.  168. 
by  a  sufficient  number  of  competent  Bon  of  Lagateo. — Under  Maine  Rev. 
witnesses  at  the  time  of  the  attestation,  Stat.  (1857),  ch.  74,  ^  i,  providing  that  a 
the  whole  will  is  invalid.  Fowler  v.  person  of  sound  mind,  etc.,  may  dispose 
Stagner,  55  Tex.  398.  Compare  Nixon  of  his  real  and  personal  estate  by  will, 
V,  Armstrong,  38  Tex.  396.  *'to  be  witnessed  by  three  credible  Ht- 
In  Elliot  V,  Brent,. 6  Mackey  (D.  C.)  testing  witnesses,  not  beneBciUlly  inter- 
98,  it  was  held  that  the  statute  of  25  ested,  etc." — the  minor  son  of  a  legatee, 
Geo.  II.,  ch.  6,  ^  II,  declaring  void  any  being  executor  of  the  will,  is  a  compe- 
legacy  or  devise  to  an  attesting  witness  tent  witness  to  the  execution  of  the  in- 
to a  will,  is  not  changed,  as  to  its  effect  strument.  Jones  v,  Tebbetts,57  Me.  572. 
upon  the  legacy  or  devise,  by  District  Oradltora  —  Where  tbe  Debts  Aro 
of  Columbia  Rev.  Stat.,  ^  876,  providing  Charged  by  Wlll.^In  England  and  in 
tliat  parties  to  any  suit,  or  those  in  most  of  the  states  there  are  statutes 
whose  behalf  it  is  brought  or  defended,  providing  that  creditors  whose  debts 
as  well  as  all  persons  interested  in  it,  are  charged  by  a  will  or  codicil,  shall 
shall,  with  certain  exceptions,  be  com-  nevertheless  be  good  subscribing  wit- 
petent  to  testify  therein.  See  Nixon  v.  nesses.  Stat.  25  Geo.  II.,  ch.  6,§a; 
Armstrong,  38  Tex.  298 ;  Miltenberger  Act  i  Vict.,  ch.  26,  §  16;  Stimson's 
V,  Miltenberger,  78  Mo.  27.  Am.  Stat.  Law,  §  2648. 

In  some  of  the  states  a  legatee  is  DeYlsess  of  land  In  rsmalndsr  are 

rendered  competent  by  statute,  if  he  under  Alabama  Code   (1876),  §  3058, 

renounces  or  refuses  to  accept  his  leg-  competent  witnesses  to  attest  the  wiil  of 

acv.   Stimson*s  Am.  Stat.  Law,  §  2650 ;  their  devisor.     Kumpe  v.   Coons,   63 

Nixon   XK   Armstrong,    38    Tex.    296;  Ala.  448. 

Grimm  r.  Tittman,  113  Mo.  56;  Milten-  A  devise  of  real  estate  finr  TarUms 
berger  x\  Miltenberger,  78  Mo.  27.  special  purposes,  or  a  gilt  of  personal 
1.  Warren  v.  Baxter,  48  Me.  193;  estate  In  trust,  is  not  forfeited,  under 
Lord  r.  Lord,  58  N.  H.  7;  Hawes  v.  2  A^<»w  7Vr>fr  Rev.  Stat.  65,  by  the  devisee 
Humphrey,  9  Pick.  (Mass.)  350.  or  legatee  becoming  a  subscribing  wit- 
In  Hawes  v,  Humphrey,  9  Pick.  ness.  Pruvn  v.  BrinkerhofT,  57  Barb. 
(Mass.)  350,  Wilde,  J.,  said:  "An  in-  (N.  Y.)  176. 

terest  to  disqualify  a  witness,  must  be  2.  Hitchcock  v.  Shaw,  160  Mass.  140. 

a  present  vested  interest  and  not  uncer-  For  similar  decisions  supporting  the  text 

tain  and  contingent.      And  where  the  see  Cornwell  xk  Isham,  i  Day  (Conn.) 

interest    is  of  a  doubtful  nature  the  35;Jonesf.  Habersham, 63 Ga.  146;  Lor- 

objection  goes  to  the  credit,  and  not  to  ing  v.  Park,  7  Gray  (Mass.)  42  ;  North - 

the  competency,  of  the  witness.*'  ampton  v.  Smith,  11  Met.  (Mass.)  390; 

Hslr  of  Devises. — Though  an  attest-  Hawes  x\  Humphrey,  9  Pick.  (Mass.) 

ing  witness  to  a   will    would  be  the  350;  Haven  r.  Hilliard, 23  Pick.  (Mass.) 

devisee's  heir  upon  the  latter's  death  10;    Marston,    Petitioner,   79  Me.  25; 
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as  attesting  witnesses  to  wills  on  the  ground  of  interest,  has  been 
held  to  warrant  the  position  that  a  devisee  or  legatee  may  not  be 
allowed  to  subscribe  the  name  of  some  other  person  at  such  per- 
son s  request,  on  account  of  the  illiteracy  or  physical  disability  of 
the  latter,  though  the  person  who  desires  to  attest  by  mark  may 
be  a  valid  attesting  witness,  whose  name,  written  by  some  disin- 
terested person,  would  be  sufficient.*     It  has  been  held,  however, 

Oriram  V.  Tittman,  113  Mo.  56;  Eustis  In  Northampton  v.  Smith,  11  Met. 
V.  Parker,  i  N.  H.  273 ;  Warren  v.  Bax-  (Mass.)  390,  it  was  held  that  a  bequest 
ter,4d  Me.  193;  Comb's  Appeal,  105  Pa.  to  trustees  for  the  benefit  of  indigent 
St  155.  Compare  Starr  v.  Starr,  2  persons  in  certain  towns,  did  not  make 
Root  (Conn.)  303.  a  judge  of  probate,  who  was  an  inhabit- 
In  Hawes  v,  Humphrey,  9  Pick,  ant  in  one  of  the  towns,  interested  in 
(Mass.)  350,  it  appeared  that  a  large  the  probate  of  the  will  which  contained 
estate  was  given  by  will  to  trustees  for  the  bequest,  so  as  to  authorize  him  to 
the  use  and  benefit  of  the  inhabitants  transfer  the  case  to  a  probate  court  of 
ofSouth  Boston,  one-half  of  the  income  another  county.  In  delivering  the  opin- 
to  be  applied  to  the  support  and  main-  ion  of  the  court,  Shaw,  C.  J.,  said:  **  It  is 
tenance  of  a  certain  religious  associa-  like  the  principle  applying  to  the  case 
tion  in  South  Boston,  and  the  other  of  the  competency  of  a  witness ;  a  direct 
half  to  be  appropriated  to  the  purpose  pecuniary  interest,  however  small,  on 
of  establishing  a  public  school  in  the  being  proved,  renders  him  incompetent; 
same  place.  The  attesting  witnesses  but  the  strongest  interest  from  sym- 
were  all  inhabitants  of  South  Boston,  pathy,  from  interest  in  the  question,  and 
but  it  was  held  that  they  were  compe-  even  an  expected  interestin  the  property 
tent  witnesses.  The  grounds  of  the  de-  in  controversy,  not  yet  vested,  does  not 
dsion  were  that  the  payment  of  taxes  render  him  incompetent." 
for  the  support  of  public  worship  was  Where  a  will  makes  bequests  for  the 
voluntary  and  that,while  public  schools  benefit  of  the  poor  of  a  county,  or  to  a 
were  supported  by  a  general  tax  on  the  church  and  other  societies  for  charitable 
inhabitants,  the  court  did  not  know,  uses,  the  fact  that  the  subscribing  wit- 
nor  could  it  be  ascertained,  that  the  gift  nesses  are  taxpayers  in  said  county,  or 
in  question  would  have  the  effect  of  members  of  said  church  and  societies, 
reducing  the  school  tax.  Wilde,  J.,  does  not  render  them  incompetent, 
said:  *' No  expected  participation  of  Jones  v.  Habersham,  63  Ga.  X46. 
the  benefits  of  a  public  benefaction  In  Loring  v.  Park,  7  Gray  (Mass.) 
not  affecting  property,  has  ever  been  42,  property  was  given  by  a  will  to  the 
held  a  valid  objection  against  the  trustees  of  Groton  Ministerial  Fund,  a 
competency  of  a  witness.  It  is  clear,  corporation  in  trust  for  the  first  parish 
therefore,  that,  unless  the  witnesses  are  in  (jroton.  An  attesting  witness  to  the 
to  be  relieved  from  their  taxes  by  this  will  was  one  of  the  trustees  and  a  mem- 
donation,  they  are  comftetent.  It  is  her  of  the  parish.  It  was  held  that 
possible,  though  not  probable,  that  they  he  was  nevertheless  a  competent  wit- 
ma^  be  thus  relieved,  but  neither  pos-  ness.  See  Haven  v.  Hilliard,  23  Pick, 
sibilities    nor    even    probabilities    are  (Mass.)  xo. 

sufficient  to  disqualify  a  witness.    As  The  fact  that  a  person  is  a  member 

to  ministerial  taxes,  they  are  paid  vol-  of    a    particular  church  and   society, 

untarily,  or  rather  the  uability  to  pay  worshipping  in  a  certain  meeting  house, 

them  IS  voluntarily  assumed,  and    it  or  that  he  owns  a  pew  in  that  meeting 

may  at  will  be  terminated.     And  as  to  house,  does  not  of  itself  disqualify  him 

school  taxes,  it  does  not  appear,  nor  is  as    a  witness  to  a  will  containing  a 

it  probable,  that  they  have  been  or  ever  legacy  to    that  church    and    society, 

will  be  diminished   by  this  donation.  Warren  v.  Baxter,  48  Me.  193. 

Bj  improving  the  means  of  education.  Likewise,  one  may  be  an  employee  in 

witnesses*  children  and  their  posterity  a  charitable  institution  to  which  a  will 

may  be  benefited-;  but  this  confers  no  gives  property,  and  yet  be  a  "disinter- 

interest  on  the  witnesses.   If  the  whole  ested "  witness  to  the  will.     Comb's 

estate  had   been  given  absolutely    to  Appeal,  105  Pa.  St.  155. 

their  children,  still  the  witnesses  would  1.  Sec,  in  this  connection,  Simmons 

be  competent"  v.  Leonard,  91  Tenn.  183. 
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that  a  devisee  may,  by  his  own  attestation,  authenticate  the  mark 
of  an  attesting  witness  who  thus  attested  the  instrument.^ 

(e)  Husband  aad  Wife. — By  the  common  law,  the  husband  cannot 
be  a  competent  attesting  witness  to  the  wife's  will,  nor  the  wife  to 
the  husband's  will.^  Nor,  apart  from  the  statutory  enactments  to 
that  effect,  is  an  attesting  witness  competent  where  the  husband 
or  wife  of  such  witness  takes  a  devise  or  legacy  under  the  will.* 

(d)  Ezeentora. — Under  the  English  Statute  of  Victoria,  it  is  ex- 
pressly provided  that  an  executor  shall  be  a  competent  witness  to 
a  will.^  And  this  rule  has  been  adopted  in  most  of  the  states,  an 
executor's  right  to  commissions  being  held  not  to  be  such  an  inter- 
est as  to  disqualify  him  as  an  attesting  witness.^ 

1.  Boone  v.  Lewis,   X03   N.  Car.  40.  23  Conn,  i ;  Giddings  v,  Turgeon,  58 

In  this  case  it  did  not  appear  that  the  Vt.    xo6;     Sullivan    v,    Sullivan,    106 

attesting  witness  to  the  mark  had  signed  Mass.  474. 

the  name  of  the  illiterate  attesting  wit-  In  England^  hj  Act  of  x  Vict.,  eh.  26, 

ness  to  the  will,  nor  was  this  point  $15,  gifts,  legacies,  and  devises  to  the 

raised  or  commented  upon.  husband  or  wife  of  the  attesting  wit- 

3.  Pease   v,    Allis,    no  Mass.    157;  ness  are  expressly  avoided.    There  is  a 

Dickinson  v.  Dickinson,  6x  Pa.  St.  401.  similar  provision  in  Vermont,hy  act  of 

In   Dickinson  v.  Dickinson,  61    Pa.  Nov.  25,  X894.    Giddings  v.  TYirgeon, 

St.  401,  it  was  held  that  the  provision  58  Vt.  xo6. 

of  the  Pennsylvania  Act  of  1848,  that  4.  Act  of  i   Vict.,  ch.  26,  ^  17.     An 

the  husband  shall  not  be  the  subscribing  executor  who  is  entitled  to  a  legacy  in 

witness  to  his  wife's  will,  is  a  provision  that  character  maj  be  an  admissible 

for  the  proof  of  the  instrument,  and  not  witness,    if    he    releases    his    legacy, 

a  prohibition  against  his  presence  at  the  2  Curt.  72.    And  see  Bettison  v.  Brom- 

execution  thereof.  ley,   12    East  250.      Compare   Allison 

8.  Hatfield  v.  Thorp,  5  B.  &  Aid.  v,  Allison,  4  Hawks  (N.  Car.)  141. 
589;  Sullivan  v,  Sullivan,  106  Mass.  6.  Meyer  v,  Fogg,  7  Fla.  293 ;  Wy- 
474;  Fisher  v.  Spence  (111.  1894),  37  man  v.  Symmes,  10  Allen  (Mass.)  153; 
N.  £.  Rep.  314 ;  Giddings  v.  Turgeon,  Murphy  v.  Murphy,  24  Mo.  536;  Reeve 
58  Vt.  106.  C<?»i/flr€  Hawkins  V.  Haw-  v,  Crosby,  3  Redf.  (N.  Y.)  74;  Hen- 
kins,  54  Iowa  443;  Bates  t/.  Officer,  70  derson  v,  Kenner,  i  Rich.  (S.  Car.) 
Iowa  343;  In  re  Holt's  Will  (Minn.  474 ;  Overton  v.  Overton,  4  Dev.  &  B. 
1893),  57  N.  W.  Rep.  219.  (N.  Car.)   197;  Noble  v.  Burnett,  xo 

Devitet  Annulled  by  Statute. — Under  Rich.  (S.  Car.)    ^05;    Richardson  v, 

statute  providing  that  "all   beneficial  Richardson,    35    Vt.    238;  Stewart  v. 

devises,  legacies,  and  gifts,made  or  given  Harnman,  56  N.  H.  25;  Sears  r.  Dil- 

in  any  will   to  a  subscribing  witness,  lingham,  12  Mass.  358;  Children's  Aid 

shall  be  wholly  void  unless  there  are  Soc.  v,  Loveridge,  70  N.  Y.  387;  In  re 

three  other  attesting  witnesses  to  the  Jordan's  Estate,  161  Pa.  St.  393.     Com- 

same,"  it  has  been  held  in  some  states  pare  Morton  v,  Ingram,  11   Ired.  (N. 

that  a  devise  to  a  husband  where  the  Car.)  368;  Tucker  v.  Tucker,  5  Ired. 

wife  is  an  attesting  witness  is  void,  the  (N.   Car.)    161;  Taylor  v,  Taylor,   i 

devise  to  the  husband  being  considered  Rich.  (S.  Car.)  531;  Jones  v,  Larrabee, 

a  beneficial  devise  to  the  wife,  and  ac-  47  Me.  474;  Snyder  v.  Bull,  17  Pa.  St.  54. 

cordingly  the  wife  is  left  a  competent  In  Jones  v,  Larrabee,  47  Me.  474,  it 

attesting  witness  to  the  will.  The  same  was  held   that  an  executor  named  in  a 

construction  is  given  where  the  wife  is  will,  who  has  declined  the  trust,  is  a 

the  devisee  and  the  husband  is  the  attest-  competent  attesting  witness.    See  Sny* 

ing  witness.  Jackson  v.  Woods,  i  Johns,  der  v.  Bull,  17  Pa.  St.  54. 

Cas.  (N.  Y.)  163;  Jackson  t'.  Durland,  In  Morton  v.   Ingram,  11  Ired.  (N. 

2  Johns.  Cas.  (N.  Y.)  314;  Winslow  v.  Car.)  368,  it  was  held  that  an  executor's 

Kimball,  2c  Me.  493.    But  see  In  re  right  to  commissions  is  such  an  interest 

Holt's  Will   (Minn.  1893);  57   N.   W.  as  disqualifies  a  witness,  and  that  an 

Rep.  219;  Fisher  v.  Spence  (111.  1894),  executor  of  a  will  of  personalty  is  not 

37  N.  E.  Rep.  3x4;  Fortune  t;.  Buck,  a  competent  witness  of  a  will,  although 
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(•)  Htln. — An  heir  is  a  competent  subscribing  witness  when  tes- 
tifying against  his  own  interest.  Thus,  he  may  testify  in  support 
of  a  will  by  which  he  is  disinherited.^  And  it  has  been  also  held 
that  he  is  a  competent  witness  to  a  will  under  which  he  takes  a 
legacy  less  than  his  interest  would  have  been  without  the  will.^ 

(f)  Jidg«  of  PiobfttA. — The  judge  of  probate  may  be  a  valid  attest- 
ing witness  tea  will,  notwithstanding  the  fact  that  the  will  is  to  be 
proved  before  him.* 

he,  after  the  attestation,  releases  all  in-  value,  he  was  a  competent  attesting  wit- 

terest  from  the  will.  ness  to  said  will. 

In  Wilkins  v,  Taylor,  8  Rich.  Eq.  (S.  Under  Statute.— In  most  of  the  states 

Car.)  291,  it  was  held  that  while  it  was  there  are  statutes  providing  that  where 

not  denied  that  an  executor  might  be  a  devise  or  bequest  is  given  to  a  person 

a  witness  to  a  will  devising  real  estate,  who  would  inherit  under  the  laws  of 

he  could  not  be  an  attesting  witness  to  a  distribution,  the  will  is  not  invalidated 

will  of  personalty.     See  Mathis  v.  Guf-  nor  the  witness  rendered  incompetent, 

fin,  8  Rich.  £q.  (S.  Car.)  79.  but  such  witness  will  be  entitled  to 

In  Scotland^  where  the  executor  was  only  such  share  of  the  testator's  estate 

one  of  the  attesting  witnesses,  it  was  as  he  would  have  inherited.     Stimson's 

held  that  the  testament  was  null  as  to  Am.  Stat  Law,  §  2651 ;  Grimm  v,  Titt- 

his     appointment,    though    it    would  man,  X13  Mo.   56.   Compare  Clark  v, 

stand  in  other  respects.    Tait  on  Ev.  84.  Clark,  54  Vt.  4^ ;  Maxwell  v.  Hill,  89 

Oompensatloii  In  Addition  to  Oommla-  Tenn.  594. 

ilOBB. — In  Pruy n  v.  BrinkerhofT,  7  Abb.  8.  In    M'Lean  v»  Barnard,   i    Root 

Pr.  N.  S.  (N.  Y.  Supreme  Ct.)  400,  it  (Conn.)  462,  it  was  objected  that  one 

«ras  held  that  a  gift  to  an  executor  of  a  of  the  three  subscribing  witnesses  to  a 

sum  of  money   as   compensation   for  will  was,  at  the  time  of  subscribing  his 

services  in  addition  to  commissions,  or  name  to  the  will,  and  still  remained, 

the  appointment    of    an    executor    as  the  judge  of  probate  for  the  district  in 

legatee  in  trust  for  the  purposes  of  the  which  the  testator  lived,  and  to  whom 

will,  is  not  a  beneficial  provision  which  belonged  the  probate  of  the  will ;   but 

is  forfeited  by  his  acting  as  a  witness.  on  appeal  it  was  held  that  the  objection 

Wift  of  Bzocntor. — In  Piper  v.  Moul-  was  insufficient, 

ton,  72  Me.  155,  it  was  held   that  the  Where  an  attesting  witness  to  a  will 

wife  of   an   executor,  not  beneficially  was  also  judge  of  probate  as  well  as 

interested  under  the  will,  is  a.  credible  executor,    the  contention    was    made 

attesting  witness  thereto.     See  Stewart  that  no  one  person  could  combine  the 

V,  Harriman,  56  N.  H.  35.  characters  of  executor  to  carry  into  ef- 

1.  Sparhawk  v,  Sparhawk,  xo  Allen  feet,   witness  to  prove  the  execution, 

(Mass.)  155;  Smalley  v.   Smaller,  70  and  judge  to  approve  it.  It  was  proved, 

Me.    545 ;    Allen    v.  Allen,   3  Overt,  however,  that  before  probate  the  judge 

(Tenn.)  173.    See  also  Old  v.  Old,  4  had  divested  himself  of  the  character 

Dev.  (N.  Car.)  500.  of    executor    by    resignation,    leaving 

In  Sparhawk  v,  Sparhawk,  10  Allen  merely  the  combination  of  witness  and 
(Mass.)  157,  the  court,  quoting  i  probate  judge  which  was  held  to  be  no 
Greenl.  on  Ev.  (14th  ed.),  §  4x0,  said  material  impropriety.  Ford*s  Case,  3 
that  a  witness  may  always  be  adduced  Root  (Conn.)  333. 
to  testify  against  his  interest.  Hence,  If  one  of  the  three  attesting  witnesses 
where  the  heir  of  the  testatrix  was  an  to  a  will  be  otherwise  a  competent 
attesting  witness  to  a  will  which  made  witness,  he  is  not  rendered  incompe- 
no  pro^sion  for  him,  but  on  the  other  tent  because  he  was  at  the  time  of  its 
hand  disposed  of  property  which  would  attestation,  and  at  the  time  of  its  pro- 
have  come  to  him  had  no  will  been  bate  and  allowance,  judge  of  probate  for 
made,  it  was  held  that  he  was  a  compe-  that  county.  Patten  v.  Tallman,  27 
tent  attesting  witness.  Me.  17. 

1  In  Smalley  v,  Smalley,  70  Me.  Aloalde  —  Mezloan  Law. — Where  an 

545,  it  was  held  that  where  an  heir  at  a/ca/t/^was  appointed  executor  in  a  will, 

law  was  given  one  dollar  under  a  will,  and  also  signed  as  an  attesting  witness, 

his  interest  as   heir  being  of  greater  it  was  held  that  he  was  competent  to 
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(3)  Time  When  Competency  Must  Exist. — At  common  law,  there 
was  some  conflict  of  authority  as  to  whether  the  requisite  compe- 
tency in  the  attesting  witness  must  exist  at  the  time  of  attesta- 
tion, or  when  the  will  is  offered  for  proof.*  It  seems  to  be  well 
settled  now,  both  in  England  and  in  this  country,  that  the  wit- 
ness must  be  competent  at  the  time  of  attestation.^ 

authenticate  in  his  judicial  capacity,  as  trustee   and  conveyed  their  tenement 

he  derived  no  benefit  from  the  testa-  within  the  township  to  other  persons, 

mentary  disposition,  nor  did  the  law  The  majority  of  the  court  were  of  opin- 

allow  any  compensation  for  his  serv-  ion  that  the  will  was  duly  attested  to 

ices.    Panaud  v,  Jones,  i  Cal.  488.  pass  the  real  estate.    In  this  case  Lord 

1.  In  discussing  the  qualifications  of  Camden   held  a  different  opinion  and 

attesting  witnesses  to  wills,  both  in  con-  delivered    an    elaborate    statement   in 

nection  with  the  statutes  of  39  Car.  support  of  his  position,  observing  that 

II.,  ch.  3,  §  5,  and  also  the  Virginia  a  will  is  often  executed  suddenly  in  a 

Statutes,  the  author  of   Minor's  Inst,  last  sickness,  and  sometimes  in  the  very 

(2ded.),  vol.  2,  p.  1024 observed  :  *'  The  face  of  death  itself,  and  the  great  ques- 

witnesses    must  be  competent.     The  tion   to  be  asked   in    such   a  case  is, 

word  employed  in  the  statute  29  Car.  whether  the  testator  was  in  his  senses 

II.,  ch.  3,  §  5,  and  in  our  statutes  down  when  he  made  the  will,  and,  conse- 

to   1850,  was    credible.      However,  it  quently  the  time  of  the  execution  is  the 

was  universally   agreed   that  credible  critical  moment  which  required  guard 

meant  no  more  and  no  less  than  com-  and  protection. 

petent,  so  that  no  progress  was  made  in  On  the  other  hand,  in  Windham  v. 

substituting  (as  in  the  later  statutes)  Chetwynd,  i  Burr.  414,  it  appeared  that 

the  one  word  for  the  other.    But  there  the   testator  left  a  will,  by   which  he 

was  a  very  serious  diversity  of  opinion  charged  real  estate  with  the  payment  of 

upon  another  point,  namely,  as  to  the  debts  and  legacies,  attested  by  two  at- 

pertod  to  which  the  statute  designed  to  torneys  and  an  apothecary,   he    being 

refer  the  witness  as  competent,  whether  indebted  to  each  of  them  at  the  time  of 

to  the  period  when  he  attested  the  will,  the  attestation  for    their    professional 

as  Lord  Camden  thought  (Hindson  t'.  services.   Their  several  debts  were  paid 

Hersey   (1765),  i   Bro.  Adm.  &  Civ.  before  the  day  when  the  cause  was  tried 

Laws  284,  n.  24;  4  Burn's  Ecc.  Law  88 ;  and  when  their  testimony  was  required 

Bacon's  Abr.  Wills  (D.)  III.),  or  to  the  to   prove   the  will,   and   the   court  of 

period  when  he  was  called  to  prove  it.  Queen's  Bench  were  of  opinion  that  the 

as  Lord  Mansfield  held  (Windham  v,  will  was  duly  attested.  And  in  Lowe  v» 

Chetwynd,  i   Burr.  414;  Lowe  v.  Jbl-  Joliffe,  i  W.  Bl.  365,  and  Good  title  v. 

iffe,  I   W.  Bl.  366;  Goodtitle  v,  Wei-  Welford,  Dougl.  139,  the  legatee,  after 

ford,  Dougl.  141).  This  doubt  the  Stat-  a  release  of  his   interest,  was   held  a 

ute  does  not  resolve.    It  is  extremely  competent  witness.    Compare  Hindson 

probable  that  with  us  Lord  CamcTen's  v.  Hersey,  4  Burn's  Ecc.  Law  ay. 

opinion  would  prevail.    It  seems  that  8.  Holdfast  v.  Dowsing,  2  Stra.  12^4- 

it    does    in    England.      (Holdfast    v.  55;  Hatfield  v.  Thorp,  5  B.  &  Aid.  589; 

Dowsing,  2   Stra.  1254-55;  Hatfield  v.  i  Jarm.  on  Wills  (5th  ed.)  70;  Sullivan 

Thorp,  5   B.  &  Aid.  589;  i  Jarm.  on  v.  Sullivan,  106  Mass.  474;  Amorv  v. 

Wills  (5th  ed.),  70.)"  Fellowes,  5   Mass.  219;    Sparhawlc  t;. 

In  Hindson  v.  Hersey,  4  Burn's  Ecc.  Sparhawk,  10  Allen  (Mass.)  157;  Mor- 
Law  27,  the  testator,  by  a  will  made  in  ton  v.  Ingram,  11  Ired.  (N.  Car.)  368; 
1734,  devised  his  land  to  trustees  for  the  In  re  Holt's  Will  (Minn.  1893),  57  N. 
distribution  of  the  rents  and  profits  W.  Rep.  219;  Fisher  x\  Spence  (111. 
to  four  orphans,  and  aged  and  infirm  1894),  37  N.  E.  Rep.  314;  Patten  v. 
people  within  a  particular  township.  Tallman,  27  Me.  17.  See  also  Warren 
The  will  was  attested  by  two  of  the  t^  Baxter,  48  Me.  193 ;  Allison  v.  Alli- 
trustees  who  at  the  time  of  the  testa-  son,  4  Hawks  (N.  Car.)  141;  Hawes  v. 
tor's  death  were  seised  of  tenements  in  Humphrey,  9  Pick.  (Mass.)  350;  Haven 
the  township  for  which  they  paid  the  v,  Hilliard,  23  Pick.  (Mass.)  10;  Taylor 
poor  rate.  Before  the  day  of  trial,  they  v.  Taylor,  i  Rich.  (S.  Car.)  531;  Work- 
released    their    interest   to    the  other  man  v.Dominick,3Strobh.(S.Car.)589, 
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Id  holdfast  v.  Dowsing,  2  Stra.  1253,  ment,  which  must  be  determined  upon 

a  person  who  took  under  a  will  an  an-  facts  existing  at  that  time, 

naitj  charged  upon  a  real  estate  devise  In  Sparhawk.  v.  Sparhawk,  10  Allen 

was  held  not  to  be  a  credible  witness  (Mass.)  157,  the  court  said  that  where 

within  the  meaning  of  the  statute ;  and  the  com|>etency  of  an  attesting  witness 

Lord  Lee,  C.  ].,  in  delivering  the  opin-  to  a  will,  on  the  ground  of  Interest,  is 

ion  of  the  court,  argued  as  if  the  objec-  before  the  court,  the  question  to  be  de- 

tioo  of  t>enefit  from   the   will   to   the  termined  is,  whether  the  witness  had, 

witness  at  the  time  of  subscribing  could  at  the  time  of  the  attestation,    such 

not  be  removed  or  taken  awaj  by  any  pecuniary  interest  in  the  will  as  would 

subsequent  act.  disqualify   him   to   testify    concerning' 

In  Carlton  r.  Carlton,  40  N.  H.  18,  it  the  signing  of  the  will  by  the  testator, 
was  said  that  where  an  attesting  wit-  according  to  the  established  rule  of 
aett  to  a  will  is  competent  at  the  time  evidence  at  common  law. 
the  will  is  offered  for  probate,  he  is  to  This  rule  of  law  is  expressly  em  bod- 
be  sworn  when  the  presiding  judge  led  in  some  of  the  American  codes, 
ascertains,  by  interrogating  the  wit-  Thus,  it  is  provided  in  Massachusetts 
ness  himself,  and  also  by  the  testi-  Pub.  Stat.,  ch.  127,  ^  2,*' If  a  witness  to  a 
nony  of  others,  whether  or  not  the  will  is  competent  at  the  time  of  his 
witness  was  competent  at  the  time  of  attestation,  his  subsequent  incompe- 
attestation.  In  this  connection  it  was  tency  shall  not  prevent  the  probate  and 
observed  that  whether  a  witness  is  com-  allowance  of  such  will." 
petent  at  the  time  of  attestation  is  a  In  Illinois^  it  has  recently  been  held 
question  entirely  distinct  and  separate  that  the  statute  requiring  a  certain 
from  the  question  of  his  competency  number  of  credible  witnesses  must  be 
at  the  time  of  probate.  There  is  no  understood  to  mean  competent  at  the 
more  reason  to  confine  the  judge  of  time  of  attestation,  and,  therefore,  no 
probate  to  the  examination  of  a  witness  subsequent  release  of  interest  will  re- 
st the  probate,  to  determine  whether  move  the  incompetency  of  the  attest- 
luch  witness  was  competent  at  the  time  ing  witness,  so  as  to  comply  with  the 
of  attestation,  than  to  limit  the  judge  requirements  of  the  statute  and  ren- 
te the  testimony  of  one  witness  upon  der  valid  the  attestation  of  the  will, 
any  other  question.  Whether  at  the  Fisher  v,  Spence  (111.  1894),  37  N.  E. 
probate  an  attesting  witness  is  incom-  Rep.  314.  Compare  Nixon  v,  Arm- 
petent  to  be  sworn,  by  reason  of  de-  strong,  38  Tex.  396. 
ficiency  of  understanding,  arising  from  But  where  a  statute  provides  that  a 
immaturity  of  intellect,  insanity,  or  in-  release  of  interest  renders  a  witness 
tozication,  is  a  question  to  be  deter-  competent,  it  may  be  construed  as  de- 
mined  by  the  judge  on  proper  evidence,  termining  that  in  this  respect  a  witness 
More  evidence  from  other  witnesses  need  not  have  been  competent  at  the 
may  be  required  to  determine  whether  time  of  attestation.  This  seems  to 
iochincompetency  existed  at  the  attes-  have  been  done  in  Missouri  (see 
tation,  than  to  determine  whether  it  Miltenberger  v.  Miltenberger,  78  Mo. 
exists  at  the  probate,  because  the  ap-  3i),forsection4oofWag.  Mo.  Stat.  1369, 
pearance  of  the  witness  whose  com pe-  provides  that  "if  any  person  has  at- 
tency  is  questioned  may  furnish  little  tested  or  shall  attest  the  execution  of 
or  no  evidence  of  his  condition  at  a  any  will,  to  whom  any  legacy  or  be- 
former  time.  But  the  question  of  his  quest  is  thereby  given,  and  such  person, 
competency  is  equally  open  in  both  before  giving  testimony  concerning 
cases,  to  be  settled  by  such  evidence  as  the  execution  of  such  will,  shall  have 
can  be  produced.  This  case  involved  been  paid,  or  have  accepted  or  released, 
an  allegation  of  incompetency  on  ac-  or  shall  refuse  to  accept  such  legacy 
count  of  the  immature  age  of  the  at-  or  bequest  upon  tender  thereof,  such 
testing  witness,  and  it  may  well  be  person  shall  be  admitted  as  a  witness 
inferred  from  the  language  of  the  court  to  the  execution  of  the  will."  See  also 
that  competency,  certainly  in  respect  to  Grimm  zk  Tittman,  113  Mo.  56. 
age,  must  exist  at  the  time  of  attesta-  Subsequent  IncompetMicy. — It  seems 
tion.  Insanity  and  intoxication  are  never  to  have  been  doubted,  however, 
also  regarded  in  the  same  light.  that  subsequent  incompetency  will  not 

And  in  Patten  r.  Tallman,  37  Me.  impair  the  validity  of  the  attestation, 

17)  it  is  laid  down  that  the  competency  the  diversity  of   opinion  at  common 

of  an  attesting  witness  relates  to  the  law  relating    to    the    question    as    to 

time  of  the  attestation  of  the  instru-  whether,  where  incompetency  existed 
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6.  What  Is  Writing  Within  the  Statute  of  Frauds.— Typewrit- 
ing or  printing  satisfies  the  requirement  that  the  will  shall  be  in 
writing,  and  it  is  not  uncommon  for  a  will  to  be  written  in  a  print- 
ed or  engraved  blank.^  A  will  written  in  lead  pencil  is  prima 
facie  deliberative  only,  but  is  entitled  to  probate,  if  shown  to  be 
final  ;^  and  lead  pencil  alterations  upon  a  will  written  in  ink  are 


at  the  time  of  attestation,  subsequent  been  enacted  in  this  state  and  else- 
removal  of  such  incompetency  would  where,  the  expression  is  made  use  of  in 
suffice.  Thus,  in  Brograve  v.  Winder,  the  same  general  and  comprehensive 
2  Ves.  Jr.  636,  it  was  decided  that  a  sense."  For  example,  the  court  con- 
witness  disinterested  at  the  time  of  the  tinues :  ''A  deed  is  said  to  be  a  writing 
execution  of  the  will  and  the  death  of  signed,  etc.;  yet  it  is  always  said  that 
the  testator  was  a  good  witness,  not-  it  may  be  printed.  .  .  .  Writs  are 
withstanding  he  was  interested  at  the  defined  to  be  precepts  in  writing,  yet 
time  of  his  examination.  it  is  notorious  that  they  are  printed.*' 

Where  an  executor  attested  the execu-  ,     It  may  be  said  to  be  a  rule  of  stata- 

tion  of  the  will,  but  by  his  acceptance  tory  construction  of  general  applica- 

of  the  trust  was  rendered  incompetent  tion,  that   when     a    statute    requires 

to  testify  when  the  will  was  offered  for  writing    it    is    satisfied    by     printing, 

probate,  it  was  nevertheless  held  that  Schneider  v.  Norris,  2  M.  &  S.  286. 
the  will  was  regularly  executed  under        8.  In  re  Dyer,  i  Hagg.  219;  Bate- 

a  statute  requiring  the  attestation   of  man  v,  Pennington,  3  Moo.  P.  C.  223; 

three  credible  witnesses.    Parker,  C.T.,  Mence  v,  Mence,  18  Ves.  Jr.  348;  Har- 

delivering  the  opinion  of  the  court  in  ris  v,  Pue,  39  Md.  535. 
this  case,  said  that,  otherwise,  the  com-        In  Bateman  v,  Pennington,  3  Moo. 

mission  of  a  crime,  after  the  attestation  P.  C.  223,  probate  was  granted  of  a 

of  the  will,  which  rendered  the  witness  paper  written  in  ink,   but  dated  and 

infamous,  or  the  succession  to  an  estate  sigfned  in  pencil,  with  the  addition,  '*  in 

under  a  devise,  would  disable  a  witness  case  of  accident  I  sign  this  my  will" — 

who  was  free  from  any  taint  of  crime  although  there  was  also  an  unsigned 

or  interest  at  the  time  of  subscribing,  attestation  clause,  the  facts  pleaded  in 

which  would    greatly   embarrass  the  the  allegation  being  sufficient  to  rebut 

practice  of  disposing  of  estates  by  will,  the  legal  presumption  against  the  paper. 

and  produce  constant  uncertainty  in  Lord    Brougham    said:     **The    pres- 

the  minds  of  testators,  whether  their  sure  of  the  case  arises  from  the  woixis  in 

property  would    be  appropriated    ac-  pencil,  *  in  case  of  accident  I  sign  this 

cording  to    their    wishes.      Sears    v,  my  will  ;*  and  the  question  is,  are  they 

Dillingham,  12  Mass.  359;  Holmes  v.  deliberative  or  final  ?   If  the  words  had 

HoUoman,  12   Mo.  535 ;  In  re  Holt's  been, '  I  sign  this  my  will,  in  case  of 

Will  (Minn.  1893),  57N.  W.  Rep.  219.  accidents,' though  such  signature  was 

See  In  re  Gill's  Will,  2  Dana  (Ky.)447.  in  pencil,  could  it  be  contended  to  be 

1.  Schouler  on  Wills  (2d  ed.),  §  258;  only  deliberative?    Or  if  he  had  said. 

In  re  Adams,  L.  R.,  2   P.  &  D.  367;  *I  write  this  in  pencil,  in  case  of  acci- 

Dench  v,  Dench,  2  Prob.  Div.  60.   See  dents,'  and  had  then  signed  his  name, 

Henshaw  v.  Foster,   9   Pick.  (Mass.)  could  that  be  held  not  to  be  a  good 

312 ;  Temple  v.  Mead,  4  Vt.  536.  signing?    But  all  the  circumstances  of 

In    construing    a    provision  of   the  the  case  must  be  looked  at,  and  the 

Vermont  Constitution,  which  required  question  their  lordships  have  to  deter- 

writing  for  certain  purposes,  the  court,  mine  is  not  whether  the  circumstance 

in  Temple  v.  Mead,  4  Vt.  536,  said :  of  the  date  and  signature  being  in  pen- 

*'  The   definition  of  the  word  writing  cil  imports  that  the  paper  was  deliber- 

includes  printing;  it  means  no  more  ative,  or  the  circumstance  of  the  attesta- 

than  conveying  our  ideas  to  others  by  tion   clause  being  unwitnessed    is   so 

letters  or  characters  visible  to  the  eye.  strong  a  presumption  against  the  paper 

It  is  so  used  by  all  writers,  and  gener-  as  a  will,  that  the  fact  stated  in   the 

ally  comprehends  printing,  engraving,  allegation,  namely,  the  intention  of  the 

etc.,  in  opposition  to  the  mode  of  con-  deceased  to  die  testate,  and  the  sudden 

veying  them  viva  voce.     In  all  legal  death,  ought  not  to  be  admitted  to  proof 

writers,  and  in  the  statutes  which  have  in    order    to    rebut  the    presumption 
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subject  to  the  same  rule '}  but  a  will  written  on  a  slate  contra- 
venes the  policy  of  the  statute  and  is  not  entitled  to  probate.^ 

yn.  Who  Kat  Kaks  a  Will— PnaovAL  Disabiutibs— 1.  Teita- 
mentary  Capacity— In  What  It  Coniisti— See  Testamentary  Ca- 
pacity, vol.  25,  p.  970;  Insanity,  vol.  11,  p.  105. 

8.  Aliem. — See  Conflict  of  Laws,  vol.  3,  p.  630;  Aliens, 
vol.  I,  p.  456. 

3.  InfiuLta — See  Infants,  vol.  10,  p.  618. 

4.  Karried  Women. — See  Husband  and  Wife,  vol.  9,  p.  797 ; 
Married  Women,  vol.  14,  pp.  594-603. 

5.  Idiots  and  Lonatict. — See  Insanity,  vol.  11,  p.  105;  Tes- 
tamentary Capacity,  vol.  25,  pp.  974,  977. 

Idiots  and  lunatics  are  without  the  requisite  intellectual  capac- 
ity to  make  a  will  (see  Insanity,  vol.  11,  p.  151). 

6.  Penoni  of  ITnioiind  Kind. — See  Insanity,  vol.  11,  p.  105; 
Testamentary  Capacity,  vol.  25,  p.  970. 

7.  Traiton  and  Felons. — Since  the  abolition  of  forfeiture  by 
attainder  and  for  crime,'  there  is  no  reason  why  a  traitor  or  felon 
should  not  make  a  valid  will.^ 

afforded  bj  the  condition  of  the  instru-  cil,  and,  therefore,  to  be  omitted  from 
ment  itself.  All  the  cases  show  that  the  probate.  In  re  Hall,  L.  R.,  2  P.  & 
in  either  instance  the  fact  of  the  signing  D.  256.  Lord  Penzance  said  :  **  If, 
being  in  pencil,  though  frima  facie  a  under  all  the  circumstances,  the  court 
presumption  that  the  act  is  only  dfeliber-  considered  that  such  words,  although 
ative,  jet  it  may  be  shown  to  be  other-  found  in  a  testamentary  paper,  had  not 
wise;  and  so  the  presumption  against  a  been  written  as  a  fixed  testamentary 
will  having  an  attestation  clause  with-  disposition,  but  merely  deliberatively, 
out  witnesses  may  be  repelled.  And  in  in  order  that  the  testator, on  further  con- 
either  case,  if  the  facts  in  this  allegation  sideration,  should  determine  whether 
are  proved,  the  legal  presumption  would  or  not  they  should  be  ultimately  car- 
be  negatived  and  the  appellant  entitled  ried  out,  it  rejected  the  words  as  part 
to  probate."  of  the  will.     In   this  case  the  altera- 

Pennsylvania, — ^There  is  no  distinc-  tions  are  in  pencil,  lines  are  scored 

tion  between  pencil  and  ink.  Tomlin-  through  certain  paragraphs,  and  oppo- 

son's   Estate,    133  Pa.    St.  245.      See  site  others  the  word  '  query  '  is  placed. 

Knox's  Estate,  131  Pa.  St.  220.  This  very  fact  of  using  the  word  'query' 

In  Myers  v,  Vanderbelt,  84  Pa.  St.  shows  that  the  testator  had  no  definite 

510,  it  was  held  that  a  will  written  and  intention  in  doing  what  he  did.    The 

signed  with  a  lead  pencil  is  *Mn  writ-  court  must  exercise  some  discretion  in 

ing  "  within  the  meaning  of  the  act  of  the  matter.    It  will  see  with  what  ob- 

April  8,  1833,  and  is  valid.  ject  alterations  are  made,  and  if  in  any 

1.  Dickerson    v,   Dickerson,   2    Ph.  way  it  can  determine  that  they  repre- 

173;  In  re  Hall,  L.  R.,  2  P.  &  D.  256;  sent  a  definite  intention  of  a  testator  it 

Goods  of  Adams,  L.  R.,  2  P.&  D.367.  will  adopt  them,  if  satisfied  that  they 

The  testator  executed  a  will  and  were  on  the  paper  at  the  time  of  the 
codicil.  At  some  time  after  the  execu-  execution  of  a  codicil.  These  altera- 
tion of  the  will,  but  before  that  of  the  tions  are  not  of  such  a  character.  I  am 
codicil,  he,  with  a  pencil, struck  through  satisfied  that  the  testator  contemplated 
several  pari^raphs  of  his  will,  and  some  further  act  to  give  them  effect,  and 
made  his  initials  on  the  margin ;  he  what  he  has  done,  therefore,  is  not  suf • 
also  placed  a  query  opposite  other  para-  ficient  to  make  them  part  of  the  will.'' 
graphs.  The  codicil  confirmed,  in  so  far  2.  Reed  v.  Woodward,  11  Phila. 
as  it  did  not  alter,  the  will.     It  was  held  ( Pa.)  541 . 

that  the  alterations  so  made  were  only  8.  Forfeiture,  vol.  8,  pp.  444,  445, 

deliberative,  and  not  final,  and  not  in-  note  5. 

eluded  in  the  confirmation  of  the  codi-  4.  i  Redf.  Wills  (4th  ed.)  *iiq. 
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8.  PenoiiB  Dea(  Dumb,  and  Blind — (See  also  Testamentary 
Capacity,  vol.  25,  p.  975V — At  common  law,  persons  born  deaf 
and  dumb,^  or  deaf,  dumb,  and  blind,  vrert  prima  facie  presumed 
to  be  idiots  and  incapable  of  making  a  will  ;^  the  presumption, 
however,  could  be  rebutted  by  showing  that  they  had  understand- 
ing, or  had  once  been  able  to  write  or  speak ;'  and  such  is  the 
modern  rule  also,  with  the  qualification  that  the  presumption  of 
incapacity  is  much  more  easily  repelled  than  formerly.*  Where 
the  defect  is  not  congenital,  testamentary  capacity  is  presumed  as 
in  other  cases.*  Aside,  however,  from  the  general  question  of 
mental  capacity,  the  fact  that  the  testator  is  deaf,  dumb,  or  blind, 
whether  the  defect  be  congenital  or  not,  renders  him  peculiarly 
liable  to  error  and  imposition,  has  an  important  bearing  upon  the 
question  of  fraud  or  undue  influence,  and  imposes  upon  the 
proponents  the  burden  of  showing  that  the  formalities  of  execu- 
tion  were  performed    understandingly,*    Thus,   educated  deaf 

1.  Swinb.,  pt.  2y  §  4,  pi.  2 ;  Godolph.,  Bradf.  (N.  Y.)  244;   Wilson  v.  Mitch- 

pt.  I,  ch.  11;  I  Redf.  on  Wills  (4th  ed.)  ell,  loi  Pa.  St.  495. 
52;  Co.  Litt.42  b.  See  In  r^  Geale,  3  S.        Preramptlon  In  FaTor  of  OApaeity.— 

&  T.  431  ;  Jn  re  Owston,   2  S.  &   T.  In   such   cases  there  is  a  general   pre- 

461 ;  Brower  t;.   Fisher,  4  Johns.  Ch.  sumption  in  favor  of  capacity  '*  which 

(N.  Y.)  441.  must  be  satisfactorily  disproved,  when 

8.  Tajlor  Med.  Jur.  690,  691  ;    2  Bl.  no  grounds  exist  for  imputing  fraud  or 

Com.  497;  Co.  Litt.  42  b.  circumvention,  and  the  contents  of  the 

8.  I  Redf.  on  Wills  (4th  ed.)  52,  57;  instrument  in  question  are  natural  and 

Reynolds  v,  Reynolds,  x    Spears   (S.  rational."     Bradford  Sur.  in  Gombault 

Car.)  256  ;  Weir  v,  Fitzgerald,  2  Bradf.  v.  Public  Administrator,  4  Bradf.  (N. 

(N.  Y.)  42;  Moore  v,  Moore,  2  Bradf.  Y.)  244. 

(N.  Y.)  265;  Potts  V.  House, 6  Ga.  325.        6.  Schouler  on  Wills  (2d  ed.),  ^4  96, 

See   also   Martin   v,  Mitchell,  28  Ga.  97;  Weir  v,  Fitzgerald,   2   Bradf.  (N. 

382  ;  Clifton  v.  Murray,  7  Ga.  564,  Y.)  42;  Matter  of  Bull's   Will,  iii  N. 

4.  Schouler  on  Wills  (2d  ed.),  §  95;  Y.  624. 
X  Redf.  on  Wills  (4th  ed.)  53,  55.  Impaired.  Faoultles.— Where  the  tes- 

"  Since  this  class  of  persons  *'  (deaf  tator  was  of  advanced  age,  his  hearing 
mutes)  ^  have,  through  the  ingenuity  slightly  affected  and  his  sight  very 
of  philanthropic  men,  been  educated,  seriously  impaired,  the  circumstances 
and,  like  other  persons,  been  ren-  attending  the  execution  of  his  will 
dered  capable  of  communicating  their  should  be  carefully  scrutinized  for  any 
thoughts  and  wishes,  not  only  by  signs,  traces  of  imposition  or  artifice.  Kind 
but  by  writing  also,  there  seems  no  offices  and  faithful  services  tend  to  in- 
more  reason  for  denying  them  the  fluence  the  mind  in  favor  of  the  party 
privilege  of  making  a  last  will  and  tes-  performing  them,  and  care  should  be 
tament,  than  in  denying  it  to  any  other  taken  not  to  confound  the  natural  action 
class  of  persons  whatever.  And  we  of  the  human  feelings  in  this  respect, 
regarxl  this  class  of  persons  as  standing  with  positive  dictation  and  control 
precisely  like  all  others  in  that  respect,  exercised  over  the  mind  of  the  testator, 
with  this  difference  perhaps,  that  Besides  mere  formal  proof  of  execution 
where  it  appears  that  the  testator  was  something  more  is  necessary  to  estab- 
a  deaf  mute,  it  will  impose  upon  those  lish  the  validity  of  a  will  when,  from  the 
who  claim  to  establish  the  will  the  infirmities  of  the  testator,  his  impaired 
burden  of  showing,  in  the  first  instance,  capacity,  or  the  circumstances  attending 
that  the  testator  made  the  instrument  the  transaction,  the  usual  inference 
understandingly."  x  Redf.  on  Wills  (4th  cannot  be  drawn  from  the  formal  ex% 
ed.)  52.  cution.  Additional  evidence  is  required 

6.  Schouler  on   Wills  (2d  ed.),  §  96;  that  his  mind  accompanied  the  will  and 

Gombault  v.   Public  Administrator,  4  that  he  was  cognizant  of  its  provisions. 
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mutes  should  write  their  own  wills;  uneducated  may  communi- 
cate by  signs,  in  which  case  the  court  will  require  to  be  satisfied 
that  the  will  embodies  the  testator's  real  intent,  and  that  its  provi- 
sions were  understood  by  him.^  Where  the  testator  is  blind,  it 
should  be  proved  to  the  satisfaction  of  the  court  that  he  knew  and 
approved  of  the  contents  of  the  will  which  he  executed  ;^  but  it  is 

This  may  be  established  bj  the  sub-  culty.    And  the  fact  that  the  testator 

•cribing  witnesses  or  by  evidence  ait-  wrote  the  will  might  fairlj  be  regarded 

unde.   Weir  V.  Fitzgerald,  2  Bradf.  (N.  as  sufficient  evidence,  frimafacU  at 

Y.)  42.  least,  that  he  made  it  understandingly. 

Dtaf  and  Dumb  Testator. — **  In  prov-  It  might  still  be  necessary,  in  practice, 

ingthewiU  of  a  deaf  and  dumb  person  that  he  should,  before  the  witnesses, 

it  should,  of  course,  be  shown  that  the  make  some  recognition  of  the  writing 

obstacles  created  by  his  physical  infirm-  as  his  last  will  and  testament,  and  inti- 

ity  had  been  overcome  and  his  mind  mate  his  desire  to  execute  it  as  such,  in 

had  been  reached  and  communicated  their  presence,  by  something  more  un- 

with,  so  that  he  was  cognizant  of  the  equivocal  than  mere  signs.    It  would 

act,  knew  and  approved  of  the  contents  certainly  be  prudent  and  proper  for  the 

of  the  will,  and  comprehended  the  force  witnesses  to  be  assured  of  these  mat- 

and  purpose  of  the  business  he  was  en-  ters,  by  some  written  intimation  from 

gaged  in  when  he  was  doing  it.*'     Wms.  the  testator."     i    Redf.  on  Wills  (4th 

OD  Exrs.  18,  note  (d)  by  Perkins.  Thus,  ed.)  ^3. 

where  a  testator,  who  was  deaf  and  '*  C^pe  who  is  not  deaf  and  dumb  by 
dumb,  made  his  will  by  communicat-  nature,  but  being  once  able  to  hear  and 
iag  his  testamentary  instructions  to  an  speak,  if  by  some  accident  he  loses 
acquaintance  by  signs  and  motions,  who  both  his  hearing  and  the  use  of  his 
prepared  a  will  in  conformity  witji  tongue,  then  in  case  he  shall  be  able  to 
tuch  instructions,  which  was  afterward  write,  he  may  with  his  own  hand  write 
duly  executed  by  the  testator,  the  court  his  last  will  and  testament.  But  if  he 
required  an  affidavit  from  the  drafts-  be  not  able  to  write,  then  he  is  in  the 
man,  stating  the  nature  of  the  signs  and  same  case  as  those  which  be  both  deaf 
motions  by  which  the  instructions  were  and  dumb  by  nature,  f .  «.,  if  he  have 
communicated  to  him,  and  ultimately  understanding  he  may  make  his  testa- 
refused  to  grant  probate  on  motion,  ment  by  signs,  otherwise  not  at  all. 
In  re  O wston,  2  S.  &  T.  461 .  See  In  re  Such  as  can  speak  and  cannot  hear,  they 
Geale,  3  S.  &  T.  431.  may  make  their  testaments  as  if  they 

1.  In  r€  Owston,  2   S.  &  T.  461 ;   In  could  both  speak  and   hear,  whether 

re  Geale,  3  S.  &  T.  431.  that  defect  came  by  nature  or  otherwise. 

**  This  will  be  especially  requisite  in  Such  as  be  speechless  only,  and  not 
those  cases  where  the  testator  was  in-  void  of  hearing,  if  they  can  write,  may 
capable  of  writing,  and  was  therefore  very  well  make  their  testament  them- 
compelled  to  communicate  with  his  selves  by  writing ;  if  they  cannot  write, 
scrivener,  and  with  the  witnesses  also,  they  may  also  make  their  testaments 
by  signs.  In  such  cases,  it  would  seem,  by  signs,  so  that  the  same  siffns  be 
upon  principle,  that  to  a  full  compli-  sufficiently  known  to  such  as  then  be 
ance  with  the  requisites  of  the  statute,  present."  Wms.  on  Exrs.  (9th  Eng. 
requiring  a  will  to  be  declared,  as  such,  ed.)  18;  Swinb.,  pt.  2,  §  10,  pi.  2,4; 
by  the  testator,  in  the  presence  of  his  Godolph.,  pt,  x,ch.  11.  As  to  the  pre- 
witnesses,  they  giving  their  attestation  sumption  in  favor  of  intelligent  execu- 
te the  act,  in  his  presence,  and,  in  some  tion  in  ordinary  ca6es,see  Mason  v.  Wil- 
states,  in  the  presence  of  each  other,  it  Hams  (Supreme  Ct.),  6  N.  Y.  Supp. 
would  be  important  that  all  the  wit-  479;  53  Hun  (N.  Y.)  398;  Worthington 
neases  made  necessary  should  be  able  v,  Klemm,  144  Mass.  167;  Walter's 
to  communicate  with  the  testator,  and  Will,  64  Wis.  487. 
to  comprehend  his  declarations  thus  8.  Wms. on  Exrs.  (9th  Eng.  ed.)  19; 
made.  But  we  know  no  case  where  Moore  v,  Paine,  2  Cas.  Temp.  Lee  595 ; 
the  subject  has  been  so  viewed.  /»  r^Axford,  i  S.  &T.  540.  See  Wamp- 
But  in  the  case  of  educated  mutes,  ler  v.  Wampler,  9  Md.  540;  Martin  v. 
who  are  capable  of  communicating  by  Mitchell,  28  Ga.  382. 
writing,  there  would  be  no  such  diffi-  The  testator's  declarations  after  the 
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not  necessary  to  prove  that  the  identical  paper  which  he  executed 
as  his  will  was  ever  read  to  him.^ 

9.  PenonB  Who  Cannot  Bead. — ^A  testator,  who  either  from  sick- 
ness or  illiteracy  cannot  read  the  will,  must  be  shown  affirmatively 
to  have  understood  its  contents.^ 

execution  of  the  will  are  competent  to  necessary  to  show  that   the  will  was 

show    that    he    knew    its    provisions,  read  over  to  him,  or  that  he  knew  the 

Harleston  v.  Corbett,  12  Rich.  (S.  Car.)  contents  of  it.    The  legal  presumption 

604;  Davis  V.  Rogers,!  Houst.  (Del.)44.  in  such  cases  is  always  in  favor  of  the 

1.  Wms.  on  Exrs.  (9th  Eng.  ed.)  19;  will;  and  he  who  seeks  to  impeach  it 

Schouler  on    Wills   (3d   ed.),  ^  98;  i  must  show  conclusively  thai  thue  testa- 

Redf.  Wills  (4th  ed.)  *57;  Edwards  v,  tor  was  imposed  on,  or  that  there  was 

Fincham,  3  Curt.  63.    See  Longchamp  some  mistake  whereby  he  was  deceived, 

tr.  Fish,2  N.  R.415;  Washington,  J.,  in  But    where    ft    appears    affirmatively 

Harrison  v.  Rowan,  3  Wash.  (U.  S.)  that  the  testator  did  not  read  the  will 

585;  Lewis  V.  Lewis,  6  S.  &    R.  (Pa.)  himself,  and  that  it  was  not  read  to 

490 ;  Hess'  Appeal,  43  Pa.  St.  73 ;  Clif-  him,    it  must  then  be  shown  to  the 

ton   V.  Murray,   7   Ga.  564;    Boyd   v,  satisfaction  of  the  court  that  he  was  in 

Cook,  3  Leigh  (Va.)  32.  some  other  way  made  acquainted  with 

"It  is  laid  down  in  the  old  text-books  the  contents  of  the  instrument  and  ap- 

of  the  ecclesiastical  law,  that  although  proved  them.    So  if  the  testator  be  in- 

he  that  is  blind  may  make  a  nuncupative  capable  of  reading  the  will,  whether  the 

testament,  by  declaring  his  wilt  before  incapacity  arise  from  blindness,  sick- 

a  sufficient  number  of  witnesses,  yet  ness,  or  any  other  cause,  the  rule  is  the 

that  he  cannot  make  his  testament  in  same,  and    the    burden    of    proof   is 

writing,  unless  the  same  be  read  before  thrown  on  the  person  offering  the  will. 

witnesse8,and  in  their  presence  acknowl-  If  it  be    established,  either   by  direct 

edged  by  the  testator  for  his  last  will;  evidence,  or  by  circumstances' so  con- 

and    that,  therefore,  if   a  writing  be  elusive  as  to  admit  of  no  reasonable 

delivered  to  the  testator,  and  he,  not  doubt,  that  the  will  in  question  was 

hearing  the  same  read,  acknowledged  truly  copied  from  a  previous  will,  with 

the  same  for  his  will,  this  would  not  be  the  contents  of  which  the  testator  was 

sufficient ;  for  it  may  be  that  if  he  should  acquainted,     the    instrument    will    be 

hear  the  same  he  would   not  own  it.  admitted  to  probate,  although  it  was 

And    the  civil  law  expressly  required  neither  read  by  him  nor  in  his  hearing. 

that  the  will  should  be  read  over  to  the  Or  if  it  can  be  shown  that  the  will  in 

testator,  and  approved  by  him,  in  the  question  is  substantially  in  accordance 

presence   of   all  •  the  subscribing  wit-  with  the  instructions  of  the  testator,  it 

nesses."    Wms.  on  Exrs.  (9th  Eng.  ed.)  maybe  considered  as  sufficient  evidence 

18;  Godolph.,  pt.  I,  ch.  11;  Swinb.,  pt.  that  he  was  acquainted  with  its  con- 

2,   §    II.     See    Weir   v,   Fitzgerald,  2  tents.     Day  v.  Day,  3  N.  J.  Eq.  549, 
Bradf.  (N.  Y.)  42.  But  in  Guthrie  v.  Price,  23  Ark. 396, it 

8.  Wms.  on  Exrs.  (9th  Eng.  ed.)  18;  was  held  that,  on  proof  that  the  will  was 
Barton  v,  Robins,  3  Ph.  455,  note  (b);  executed  in  accordance  with  the  for- 
Day  V,  Day,  3  N.  ].  Eq.  549;  Harrison  malities  prescribed  by  the  statute,  the 
V,  Rowan,  3  Wash.  (U.  S.)  580.  Van  burden  of  showing  that  fraud  or  im- 
Pelt  V.  Van  Pelt,  30  Barb.  (N.  Y.)  134.  position  was  practiced  upon  the  testa- 
See  Harding  v»  Harding,  18  Pa.  St.  trix  was  upon  the  parties  contesting 
340.  Compare  Gerrish  v.  Nason,  22  the  validity  of  the  will ;  and  though  in 
Me.  438;  Pettes  v,  Bingham,  10  N.  H.  determining  such  question  the  fact  that 
514;  Hoshauer  v.  Hoshauer,  26  Pa.  St.  she  could  not  read,  and  that  the  will 
404 ;  Vernon  v.  Kirk,  30  Pa.  St.  218;  was  not  read  to  her  at  the  time  she 
Chandler  v.  Ferris,  i  Harr.  (Del.)  454;  signed  it,  were  circumstances  to  be  con- 
Smith  V.  Dolby,  4  Harr.  (Del.)  350;  sidered,  it  was  erroneous  for  the  court 
Munnikhuysen  v.  Magraw,  35  Md.  280;  to  tell  the  jury,  as  a  matter  of  law,  that, 
McNinch  v.  Charles,  2  Rich!  (S.  Car.)  it  being  shown  she  could  not  read,  it 
229;  Carr  v.  M*Camm,  i  Dev.  &  B.  (N.  was  necessary  to  prove  that  the  will 
Car.)  276.  was  read  to  her^— they  having  the  right 

In  ordinary  cases,  where  a  testator  to  infer  from  all  the  circumstances  that 

is  in  health  and  of   ability,  it  is  not  she  knew  its  contents.    See  Downey  v. 
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1.  Oiftt  to  Aliens. — See  Aliens,  vol.  i,  p.  630. 

%  Oiftt  to  Charitable  Vsei.— See  Charities,  vol.  3,  p.  137. 

3.  Oiftt  to  Corporatioiui. — See  Corporations,  vol.  4,  p.  235. 

4.  Oiftt  for  Aeemnnlatioii.— See  Perpetuities  and  Trusts 
FOR  Accumulation,  vol.  18,  p.  335. 

5.  Whether  Devitee  or  Legatee  Who  Hat  Murdered  Tettator 
Kay  Take. — The  better  opinion  is  that  a  beneficiary  under  the 
will  who  has  murdered  the  testator  to  prevent  the  provision  in 
his  favor  from  being  revoked,  is  thereby  disqualified  to  take.^ 

Murphej,    i     Dev.    &    B.  (N.  Car.)  will  may  be  excluded  from  probate  or 

82;  Crispell   v.  DuboU,  4    Barb.  *(N.  held  inoperative  if  induced  by  the  fraud 

^•)593*  01^  undue  influence  of  the  person  in 

1.  Riggs  V.  Palmer,  115  N.  Y.  506.  whose  favor  it  is.  ( Allen  v.  M'Pherson, 

But  see    Owens    v,    Owens,   100    N.  i  H.  L.  Cas.  191 ;  Harrison's  Appeal, 

Car.  240.  48  Conn.  202.)     So  a  will  may  contain 

"Ho   Out    aiiaU  Profit  by  Hia  Own  provisions    which  are    immoral,  irre- 

Wtong.'* — In  Riggs  v.  Palmer,  1 15  N.  ligious,  or  against  public  policy,  and 

Y.  511,  the  court,  by  Earl,  J.,  said  :  "No  they  will  be  held  void.   Here  there  was 

one  shall  be  permitted  to  profit  by  his  no  certainty  that  this  murderer  would 

own  fraud,  or  to  take  advantage  of  his  survive  the  testator,  or  that  the  testator 

own  wrong,  or  to  found  any  claim  upon  would  not  change  his  will,  and  there  was 

his  own  iniquity,  or  to  acquire  property  no  certainty  thathe  would  getthis  prop- 

bj  his  own  crime.    These  maxims  are  erty  if  nature  was  allow(3  to  take  its 

dictated   by  public  policy,  have   their  course. 

foundation  in  universal  law  adminis-        *'  He  therefore  murdered  the  testator 

tered  in  all  civilized  countries,  and  have  expressly  to  vest  himself  with  an  estate, 

nowhere  been  superseded  bv  statutes.  Under  such  circumstances  what  law. 

They  were  applied  in  the  decision  of  human  or  divine,  will  allow  him  to  take 

the  case  of  the  New  York  Mut.  L.  Ins.  the  estate  and  enjoy  the  fruits  of  his 

Co.  i;.  Armstrong,  117  U.S.  591.  There  crime?     The  will   spoke  and  became 

it  was  held  that  the  person  who  pro-  operative  ^i.  the  death  of  the  testator, 

cured  a  policy  upon  the  life  of  another,  He  caused  that  death,  and  thus  by  his 

payable  at  his  death,  and  then  mur-  crime  made  it  speak  and  have  opera- 

dered  the  assured  to  make  the  policy  tion.     Shall  it  speak  and  operate  in  his 

payable,  could  not  recover  thereon.  Mr.  favor?    If  he  had  met  the  testator  and 

Justice  Field,  writing  the  opinion,  said:  taken  his  property  by  force,  he  would 

*  Independently  of  any  proof  of  the  mo-  have   no  title  to  it.    Shall  he  acquire 

tites  of  Hunter  in  obtaining  the  policy,  title  by  murdering  him?  If  he  had  gone 

and  even  assuming  that  they  were  just  to  the  testator's  house  and  by   force 

and  proper,  he  forfeited  all  rights  un-  compelled  him,  or  by  fraud  or  undue 

der  it  when,  to  secure  its  immediate  influence  had  induced  him,  to  will  him 

payment,  he  murdered  the  assured.     It  his  property,  the  law  would  not  allow 

would  be  a  reproach  to  the  jurispru-  him  to  hold  it.    But  can  he  give  effect 

dcnce  of  the  country  if  one  could  re-  and  operation  to  a  will  by  murder,  and 

cover  insurance  money  payable  on  the  yet  take  the  property?  To  answer  these 

death  of  a  party  whose  life  he  had  fe-  questions  in  the  aflirmative,  it  seems  to 

loniously  taken.    As  well  might  he  re-  me,  would  be  a  reproach  to  the  juris- 

cover  insurance  money  upon  a  building  prudence  of  our  state,  and  an  offense 

that  he  had  willfully  nred.*  against  public  policy.     Under  the  civil 

"  These  maxims,  without  any  statute  law,  evolved  from  the  general  principles 

giving  them  force  or  operation,   fre-  of  natural   law   and  justice  by   many 

quently  control  the  effect  and  nullify  the  generations    of  jurisconsults,   philoso- 

Unguage  of  wills.     A  will  procured  by  phers  and  statesmen,  one  cannot  take 

Traud  and  deception,  like  any  other  in-  property  by  inheritance  or  will  from 

stniment,  may  be  decreed  void  and  set  an  ancestor  or  benefactor  whom  he  has 

aside,  and  so  a  particular  portion  of  a  murdered.     (Domat,    pt.   2,  bk.  i,  tit. 
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6.  Oifto  Contrary  to  Public  Policy  or  Oood  Morals— ( See  Re- 
mainders AND  Executory  Interests,  vol.  20,  p.  875).— Gifts 
subversive  of  good  morals,  or  contrary  to  sound  public  policy,  are 
void,  and  the  executor  is  justified  in  refusing  to  make  payment* 

I)  4  39  Code  Napoleon,  §  727;   Mac-  died  before  him,  and  thus  never  have 

Keldy*8   Roman  Law,   530,  550.)      In  been    his  widow,   she  cannot  hy  her 

the  Civil  Code  of  Lower  Canada  the  crime  vest  herself  with  an  estate.   The 

provisions  on  the  subject  in  the  Code  principle  which  lies  at  the  bottom  of 

Napoleon     have     been     substantially  the   maxim    volenti  non  Jit    injuria^ 

copied.    But  so  far  as  I  can  find,  in  no  should  be  applied  to  such  a  case,  and  a 

country  where  the  common  law  pre-  widow  should  not,  for  the  purpose  of 

vails  has  it  been  deemed  important  to  acquiring,  as  such,  property  rights,  be 

enact  a  law  to  provide  for  such  a  case,  permitted  to  allege  a  widowho<xi  which 

Our    revisers    and    lawmakers    were  she    has  wickedly   and    intentionally 

familiar  with  the  civil  law,  and  they  created." 

did   not  deem  it  important  to  incorpo-  1.  St.  Amour  v.  Rivard,  2  Mich.  294; 

rate  into  our  statutes  its  provisions  upon  Moore  v.   Moore,   50  N.  J.   Eq.  554; 

this  subject.   This  is  not  k  casus  omissus,  Philleo  v.  Holliday,  24  Tex.  38 ;  Mallet 

It  was  evidently  supposed  that  the  max-  v.  Smith,  6   Rich.   Eq.    (S.   Car.)  12; 

ims  of  the  common  law  were  sufficient  Whitehead  v,  Watson,  19  La.  Ann.  68; 

to  regulate  such  a  case    and  that  a  Johnson  'v.  Clarkson,  3  Rich.  Eq.  (S. 

specific  enactment  for  that  purpose  was  Car.)  305;  Schouler  on  Wills  (ad  ed.), 

not  needed.  ^  22 ;  Schouler  on  Exrs.  and  Admrs., 

"  For  the  same  reasons,  the  defendant  §  463;  Rex  t^.  Postington,  i  Salk.  162; 

Palmer  cannot  take  any  of  this  prop-  Atty.    Gen*l    f.    Fishmongers*   Co.,  2 

ertyasheir.    Just  before  the  murder  he  Beav.   157;  Hat>ershorn  v.  Vardon,  7 

was  not  an  heir,  and  it  was  not  certain  Eng.  L.  &  Eq.  228.     Compare  Emmons 

that  he  ever  would  be.     He  might  have  v.  Cairns,  3  Barb.  (N.  Y.)  243. 

died  before  his  grandfather,  or  might  Bequeat  of  rteedom  to  SIetm. —  In 

have  been  disinherited    by  him.     He  Luckey  v.  Dykes,  id  Miss.  60,  it  was 

made  himself  an  heir  by  the  murder,  held  that  a  bequest  in  a  will,  directing 

and    he  seeks  to  take   property  as  the  the  executors  to  emancipate  the  slaves 

fruit  of   his  crime.     What  has  before  of  the  testator,  is  void  because  in  opposi- 

been  said  as  to  him  as  legatee  applies  to  tion  to  state  policy.     See  also  Carter  v. 

him  with  equal  force  as  an  heir.     He  Carter,  39  Ala.  579;  Johnson  v.  Clark- 

cannot  vest  himself  with  title  by  crime,  son,  3  Rich.  Eq.  (S.  Car.)  305;  Mallet 

'*  My  view  of  this  case  does  not  inflict  v.  Smith,  6  Rich.  Eq.  (S.  Car.)  12. 
upon  Elmer  any  greater  or  other  pun-  In  Philleo  v.  Holliday,  24  Tex.  38,  it 
ishment  for  his  crime  than  the  law  was  held  that  a  bequest,  by  will,  of  free- 
specifies.  It  takes  from  him  no  prop-  dom  to  slaves,  where  no  provision  was 
erty,  but  simply  holds  that  he  shall  not  made  for  their  removal  from  the  state, 
acquire  property  by  his  crime,  and  thus  was  void.  See  also  Johnson  v.  Clark- 
be  rewarded  for  its  commission.  Our  son,  3  Rich.  Eq.  (S.  Car.)  305;  Mallet 
attention  is  called  to  Owens  v,  Owens,  v.  Smith,  6  Rich.  Eq.  (S.  Car.)  12. 
100  N.  Car.  240,  as  a  case  quite  like  Snbatltntion  Proliibited  by  Law. — A 
this.  There  a  wife  had  been  convicted  will  contained  the  following  devise, 
of  being  an  accessory  before  the  fact  to  viz.:  "  I  give  and  bequeath  to  my  be- 
the  murder  of  her  husband,  and  it  was  loved  wi^  the  plantation  upon  which  I 
held  that  she  was,  nevertheless,  entitled  reside,  and  the  following  slaves,  etc.  I 
to  dower.  I  am  unwilling  to  assent  to  further  will,  upon  the  demise  of  my 
the  doctrine  of  that  case.  The  statutes  said  wife,  that  the  property  bequeathed 
provide  dower  for  a  wife  who  has  the  her  return  to  my  brothers  and  sisters, 
misfortune  to  survive  her  husband  and  and  be  equally  divided  between  them.'* 
thus  lose  his  support  and  protection.  It  was  held  that  such  a  disposition  was 
It  is  clearly  beyond  their  purpose  to  a  prohibited  substitution,  null  even  as 
make  provision  for  a  wife  who  by  her  to  the  legatee,  and  that  the  prohibition 
own  crime  makes  herself  a  widow  and  contained  in  article  1507  of  the  Civil 
willfully  and  intentionally  deprives  Code,  being  in  the  interest  of  public  or- 
herself  of  the  support  and  protection  der,  the  bequest  clashing  with  it,  was 
of  her  husband.     As  she  might   have  an   absolute   nullity,  incurable   by  the 
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To  this  principle  may  be  referred  many  miscellaneous  restraints 
upon  testamentary  disposition,  varying  greatly  in  different  epochs 
and  different  jurisdictions.    Thus,  gifts  deemed  superstitious  in 

one  jurisdiction  would  probably  not  be  so  in  another.* 

7.  Gifts  to  Bastards. — Gifts  to  future  illegitimate  children  are 

void  as  contra  bonos  mores;  but  an  illegitimate  child  in  esse  or  en 

ventre  sa  mere  may,  if  properly  described,  take  the  benefit  of  a 
devise  or  bequest,  and  the  court  will  not  inquire  as  to  his 
origin.* 

prescription  of  five  years.  Provost  v,  v.  Battle,  34  Ga.  458 ;  Whitehead  v. 
Provost,  13  La.  Ann.  574.  Watson,  19  La.  Ann.  68;  Joliffe  v.  Fan- 
Where  the  right  of  action  of  an  heir  ning,  10  Rich.  (S.  Car.)  x86.  Compare 
to  compel  a  partition  of  the  immovables  Carrie  v.  Cummin  g,  26  Ga.  690. 
and  slaves  was  sought  to  be  conveyed  %,  Medwith  v.  Pope,  27  Beav.  73,  per 
bj  a  will  made  in  Missouri ^  in  the  fol-  Romilly,  M.  R.  See  Lamb  v.  Eames,  L. 
lowing  words:  **  I  do  hereby  give  and  R.,  6  Ch.  597 ;  Holt  v.  Sindrey,  L.  R.,  7 
bequeath,  absolutely  and  uncondition-  Eq.  170;  Savage  v,  Robertson,  L.  R.,  7 
ally,  to  M.  and  to  A.,  to  have  and  to  Eq.  176;  Bagley  f.  Mollard,  i  R.  &  M. 
hold  the  same,  unto  them  jointly  and  581 ;  Durrant  v.  Friend,  1 1  Eng.  L.  &  Eq. 
severally,  that  is  to  say,  as  joint  ten-  2;  Owen  i^.  Bryant,  13  Eng.  L.&  Eq.  217; 
ants,  so'^that  all  and.  singular  the  prop-  Hill  v.  Crook,  L.  R.,  6  H.  L.  Cas.  265 ; 
erty  hereby  devised  and  bequeathed  In  re  Bolton,  31  Ch.  Div.  542;  Dunlap 
shall,  upon  the  death  of  either  of  them,  v.  Robinson,  28  Ala.  100;  Hughes  v. 
the  said  M.  and  A.,  descend,  pass,  and  Knowlton,  37  Conn.  429;  Kingsley  v. 
belong  to  the  survivor  of  them,  and  to  Broward,  19  Fla.  722 ;  Smith  x;.  Du 
the  heirs  of  such  survivor  forever,"  it  Bose,  78  Ga.  413.  See  also  Shelton  v. 
was  held,  that  such  a  disposition  was  a  Wright,  25  Ga.  636  ;  Taylor  v.  McRa, 
conditional  substitution  prohibited  by  3  Rich.  Eq.  (S.  Car.)' 96.  Compare 
law.  Weber  r.  Ory,  14  La.  Ann.  543.  Gaines  v,  Hennen,  24  How.  (U.  S.) 
The  will  of  A.  made  in  Mississippi^  553;  Bennett  v.  Cane,  18  La.  Ann.  590. 
where  he  died,  and  where  his  estate  In  Bngland^  it  has  been  held  that  a 
was  situated,  contained  these  words  :  ''I  testator  may  provide  for  his  own  ille* 
give  and  bequeath  to  my  grandson,  W.,  gitimate  children  born,  or  to  be  born,  of 
and  his  heirs  lawfully  begotten,  all  the  an  illicit  connection  of  long  standing, 
balance  of  my  estate,  real,  personal,  and  at  the  date  of  the  will,  by  describing 
mixed,  together  with  the  rest  and  res-  them  by  their  maternity  and  reputation 
idue  of  which  I  may  die  possessed,  to  in  such  way  as  to  make  it  unnecessary 
inure  to  and  vest  in  the  said  W.,  on  the  to  prove  their  actual  paternity.  Thus, 
day  on  which  he  shall  have  attained  in  Occleston  v.  FuUalove,  L.  R.,  9  Ch. 
the  age  of  twenty-one  years  and  not  147,  a  testator,  who  had  gone  through 
before,  and  in  the  event  of  the  said  the  ceremony  of  marriage  with  M.  L., 
W.  dying  before  he  shall  have  arrived  his  deceased  wife^s  sister,  who  had  two 
at  lawful  age,  as  aforesaid,  and  leaving  daughters,  C.  and  E.,  by  him,  and  who 
no  heir  of  his  own  body,  or  in  the  was  enciente  with  a  third  at  the  date  of 
event  of  his  death  at  any  time  there-  the  will,  gave  a  moiety  of  his  property 
after,  without  lawful  issue,  then,  and  in  to  trustees  in  trust  for  M.  L.  for  life, 
such  contingency  or  contingencies,  I  andafter  her  death  for  his  reputed  chil- 
give,  devise,  and  bequeath  all  the  real  dren  C.  and  E.,  and  all  other  children 
and  personal  and  mixed  estate  afore-  which  he  might  have  or  be  reputed  to 
said  to  R.,  daughter  and  only  surviving  have  by  M.  L.,  then  bom  or  thereafter 
child  of  my  brother  L.  C,  and  wife  of  to  be  born.  The  third  child  was  born 
B.,  and  to  her  heirs  forever.''  It  was  before  the  testator's  death,  and  was  ac- 
held  that  such  a  clause  in  a  will  was  a  knowledged  by  him  as  his  child.  It 
substitution  prohibited  by  the  laws  of  was  held  {dissentiente  Lord  Selborne, 
Louisiana,  Wailes  v,  Daniell,  14  La.  L.  C),  that  the  after  born  child  was 
Ann.  585.  entitled  to  share  with  her  sisters  un- 
1.  Smith  V,  Du  Bose,  78  Ga.  435.  der  the  will.  Mellish,  L.  J.,  said: 
See  also  Pool  v.  Harrison,  18  Ala.  514;  *'  The  question  to  be  determined  is 
Pinckard  v,  McCoy,  22  Ga.  28  ;  Cobb  whether  Margaret  Occleston  is  entitled 
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to  take  with  Catherine  Occleston  and  persons  who  are  to  take?  I  am  of  opinion 

Edith  Occleston,   the  one-half  of  the  that  it  is  not.    It  is  clear  that  a  bastard 

residue  of  the  testator's  real  and  per-  may  take  as  the  reputed  son  of  a  par- 

sonal  estate.    I  think  it  is  clear  that  ticular    person  after  he   has  acquired 

she  cannot  take  as  an  actual  child  of  such  reputation.  Now,  no  one  can  take 

tlie  testator  by  Margaret  Lewis,because,  under  a  will  until  the  testator  is  dead, 

although  there  is  evidence  from  which  and  if  at  that  time  a  child  has  acquired 

anj  jury  would   find,  if  the  question  the  reputation  of  being  a  child  of  the 

could  be  left  to  them,  that  the  appel-  testator,  why  may  he  not  take  under 

lant  was  a  child  of  the  testator  by  Mar-  the  description  of  a  reputed  child  of  the 

garet  Lewis,  yet  it  seems  clear  on  the  testator?    As  a  general  rule,  it  is  ob- 

authorities  that  the  law  does  not  allow  viously  wholly  immaterial  that  a  person 

such  evidence  to  be  given,  and  this  was  who  is  to  take  a  bequest  under  a  will 

not  seriously  disputed.     I  also  think  cannot  be  ascertained  at  the  time  the 

that  she  cannot  take  as  a  child  of  Mar-  will  is  made,  if  he  is  so  described  that 

garet  Lewis,  who  was  reputed  to  be  a  he  can  be  ascertained  after  the  death  of 

child  of  the  testator  at  the  date  of  mak-  the  testator.     It  makes  no  difference 

ing  the  will,  assuming  that  an  illegiti-  whether  a  testator,  making  his  will  on 

mate  child  can  acquire  the  reputation  his  deathbed,  gives  a  legacy  of  twenty 

of  being  the  child  of  a  particular  man  pounds  to  every  servant  who  is  then  in 

whilst  in  ventre  sa  mere,  I  think  there  his  service,  or  whether,  making  his  will 

is  no  sufficient  evidence  that  the  appel-  years  beforehand,  he  gives  a  legacy  of 

lant  had   at    that   time    acquired    the  twenty  pounds  to  every  servant  who 

reputation  of  being  the  child  of  the  shall  be  in  his  service  at  the  time  of  his 

testator.    There   is   no  evidence    that  death. 

the   testator    or  anyone  else  knew  at  ^  Neither  can  I  see  how  a  bequest  to 

that  time  that  Margaret  Lewis  was  the  illegitimate  children  of  a  particular 

with  child,  and  it  seems  to  me  impossi-  woman,  who  shall  be  the  reputed  chil- 

ble  to  infer  that  a  child  whose  existence  dren  of  the  testator  at  the  time  of  his 

was  unknown  was  the  reputed  child  of  death,  is   more  uncertain   than  a  be- 

anybody.    If,  therefore,  the  appellant  quest  to  the  illegitimate  children  of  a 

takes  at  all,  she  must  take   as  a  child  particular  woman,  who  are  the  reputed 

which  the  testator  was,  subsequent  to  children  of  the  testator  at  the  time  he 

the  making  of  his  will,  reputed  to  have  makes  his  will.     In  the  one  case  there 

by  Margaret  Lewis.    Now,  two  objec-  must  be  an  inquiry  whether  the  chil- 

tions  are  in  substance  taken  to  the  right  dren  were  the  reputed  children  of  the 

of  the  appellant  so  to  take:  First,  that  testator  at  the  time  of  his  death,  and  in 

there  is  not,  and  indeed  could  not  be,  a  the  other,  whether  the  children  were 

sufficient  legal  description  to  enable  a  the  reputed  children  of  the  testator  at 

class  of  subsequent  born  illegitimate  the  time  he  made  his  will, 

children  to  take  ;  and  secondly,  that  it  **  Then,  with  respect  to  the  authori- 

is  contrary  to  the  policy  of  the  law  to  ties,  I  cannot  find  that  there  is  any  direct 

allow  such  a  class  to  take,  even  if  they  authority  on  the  subject.     The  cases 

could  be  sufficiently  described.  appear  to  establish  that  a  bequest  to 

"Now,  with  reference  to  the  first  ques-  the  future  illegitimate  children  of  a 

tion,  it  appears  to  me  that  every  child  man  is  void  for  uncertainty,   because 

of  Margaret  Lewis  who  was  born  dur-  the  law  will  not  allow  evidence  to  be 

ing  the  testator's  lifetime  and  who,  at  given  that  they  are  the  actual  children 

the  time  of  his  death,  was  his  reputed  of  a  man.    On  the  other  hand,  it  seems 

child,  must  be  included  in   the  class,  clear  that  a  bequest  to  the  future  ill egit- 

Whether,  if  there  had  been  a  child  in  imate  children  of  a  woman  is  not  void 

ventre  sa  mere  at  the  time  of  the  testa-  for  uncertainty,  whether  it  be   or  be 

tor's  death,  who  afterwards  was  born  not  void  for  encouraging  immorality, 

and   acquired  the  reputation  of  being  and  as  being  contrary  to  the  policy  of 

the  testator's  child,  such  a  child  would  the  law;  and,  in  my  opinion,  a  bequest 

have  been  included,  may  be   doubtful,  to  the  illegitimate  children  of  a  particu- 

but,  giving  the  narrowest  construction  lar  woman,  who  shall  be  the  reputed 

to  the  words  of  the  will,  every   child  children  of  the   testator,  is  not  more 

born  in  the  testator's  lifetime,  and  who  uncertain  than  a  bequest  to  the  future 

was  his  reputed  child  at  the  time  of  his  illegitimate  children  of  a  woman  sim- 

death,  must,  I  think,  be  included.  Then  ply.     It    occurred   to   me  during  the 

is  such  a  bequest  void  upon  the  ground  argument  that  there   might  be   some 

of  the   insufficient  description  of  the  difficulty  in  determining  at  what  time 
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8.  Oifts  to  IfistreM  or  Paramour. — Unless  expressly  prohibited 
by  statute,  as  is  the  case  in  Louisiana}  a  bequest  to  a  mistress  or 

paramour,  free  from  suspicion  of  fraud  or  undue  influence,  will  be 
sustained.^     It  should  be  observed,  however,  that  conduct  which 

it  was  necessary  that  a  child  who  was  *  children'  had'  been  held  to  include 
to  take  should  have  required  the  repu-  future  illegitimate  children,  it  would 
tation  of  being  a  child  of  the  testator ;  have  included  children  begotten  after 
but,  on  consideration,  I  am  satisfied  the  death  of  the  testator,  when  the  will 
that  the  material  time  is  the  death  of  had  come  into  operation.  In  the  pres- 
the  testator.  If  at  that  time  a  child  of  ent  case,  the  will  being  the  will  of  the 
Margaret  Lewis  had  acquired  the  repu-  putative  ifather  himself,  it  is  impossible 
tation  of  being  a  child  of  the  testator,  that  it  can  encourage  an  immoral  inter- 
such  child  seems  to  me  clearly  within  course  after  his  death.  If  the  bequest 
the  description  of  the  persons  who  are  is  to  be  held  to  be  contrary  to  public 
to  take.  policy,  it  must  be  because  it  tended 
"  I  have  next  to  consider  whether  a  to  promote  an  immoral  intercourse  in 
bequest  to  the  future  illegitimate  chil-  his  lifetime.  There  was  no  evidence 
dren  of  a  woman,  who  shall  be  the  re-  that  Margaret  Lewis  knew  that  the  will 
puted  children  of  the  testator,  is  void  was  made,  and  if  she  did  know  it  she 
on  the  ground  of  public  policy.  I  agree  must  also  have  known  that  it  could  be 
that  the  earlier  authorities,  and,  in  revoked  at  any  moment.  Then  can  it 
particular,  Blodwell  v,  Edwards,  as  re-  be  said  that  the  testator  himself  would 
ported,  Cro.  Eliz.  509,  do  go  a  long  way  be  encouraged  in  immorality  by  having 
toestablish  that  a  settlement  of  proper^  the  power  to  make  a  will  in  favor  of 
by  deed  on  future  reputed  children  or  his  future  reputed  children  ?  I  cannot 
bastards  is  void,  as  being  contrary  to  see  that  he  would,  or,  at  any  rate,  I 
public  policy.  Fenner,  }.,  is  there  re-  think  that  this  is  too  uncertain  to  be 
ported  to  have  said  *  that  they  had  made  a  ground  of  decision.  I  am  of 
conferred  with  divers  of  the  Justices  in  opinion  that  a  will  no  more  comes  into 
SerJeanW  Inn,  and  that  the  greater  operation  for  the  purpose  of  promoting 
opinion  of  them  was  that  a  remainder  immorality,  or  for  effecting  something 
to  his  first  reputed  son  or  bastard  is  not  contrary  to  public  policy,  during  a  tes- 
good,  because  the  law  does  not  favor  tator's  lifetime,  than  it  does  for  any 
such  a  generation,  nor  expect  that  such  other  purpose.*' 

should  be,  nor  will  suffer  such  a  limita-  So  where  H.  by  his  will  gave  a  trust 
tion  for  the  inconvenience  which  might  fund  **  in  trust  for  my  four  natural  chil- 
arise  thereupon.'  I  am  not  disposed  to  dren  by  M.  E.  N.,  viz.,  J.  C.  E.  and  J. 
throw  any  doubt  on  the  correctness  of  H.,  and  all  and  ev^ry  other  children 
this  opinion.  If  a  man,  at  the  com-  and  child  which  may  be  born  of  the 
mencement  of  an  illicit  intercourse  with  said  M.  E.  N.  previous  to,  and  of  which 
a  particular  woman,  could  make  a  valid  she  may  be  pregnant  at,  the  time  of 
settlement  on  his  expected  illegitimate  my  death,  share  and  share  alike,"  it 
children,  this  would,  I  think,  manifestly  was  held  that  three  children  born  after 
encourage  the  immoral  connection  and  the  date  of  the  will  and  before  the  death 
discourage  marriage,  which  the  law  of  the  testator  could  take.  But  a  gift 
favors.  The  present  case,  however,  is  to  a  future  illegitimate  child  described 
the  case  of  a  w^ill,  and  it  is  necessary  solely  by  its  paternity  is  void.  In  re 
to  consider  how  far  the  same  doctrine  Bolton,  31  Ch.  Div.  543. 
applies  to  wills.  Now  if  a  will  was  so  South  Carolina, — Gifts  to  bastards  of 
worded  as  to  give  a  bequest  to  tllegiti-  more  than  one-fourth  the  clear  value 
mate  children  to  be  begotten  after  the  of  the  testator's  property  are  void  as 
death  of  the  testator,  I  think  it  would  against  legitimate  children.  Gen.  Stat, 
be  subject  to  the  same  objection  as  a  1B82,  §^  1165,  1866. 
settlement  by  deed;  and  it  may  be  Indiana. — In  this  state,  peculiar  pro- 
observed  that  both  in  Metham  v.  visions  exist  restricting  the  testator's 
Devon,  I  P.  Wms.  529,  and  in  Hill  v.  right  to  dispose  of  his  property  in  favor 
Crook,  L.  R.,  6  H.  L.  Cas.  265,  the  will  of  his  bastard  children.  Civ.  Code,  §§ 
was  the  will  of  a  third  person,  and  not  of  1483-1488. 

either  the  father  or  the  mother  of  the  1.  Gibson  v.  Dooley,  32  La.  Ann.  959. 

children ;  and  if  in  those  cases  the  word  8.  In  re  Donnely's  Will,  68  Iowa  126 ; 
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would  not  avoid  the  will  for  undue  influence  in  the  case  of  a  wife, 
may  have  that  effect  in  the  case  of  a  mistress.^ 

9.  Gifts  to  Snbscribing  WitnesMS. — In  England  and  most  of 
the  United  States,  statutes  annul  a  devise  or  bequest  to  a  sub- 
scribing witness  with  a  view  to  securing  his  competency,  unless 
there  are  the  requisite  number  of  subscribing  witnesses  without 
him* 

10.  Difimheritance  of  Children. —  In  many  states  pretermitted 
children,  or  pretermitted  issue  of  deceased  children  living  at  the 
date  of  the  will,  take,  under  the  local  statute,  the  same  interest  in 
the  testator's  estate  which  they  would  have  taken  had  he  died  in- 
testate.* 

11.  Wills  Between  Husband  and  Wife. — See  Husband  and  Wife, 
vol.  9,  p.  797. 

12.  Gifts  to  Scrivener.  —  While  the  fact  that  the  person  who 
drew  the  will  is  the  chief  beneficiary  imposes  upon  the  court  the 
duty  of  careful  scrutiny;  it  does  not  invalidate  the  gift.* 

JX,  What  Kat  Bs  Dsyhed  ob  BEainsATHED— 1.  General  Princi- 
ples.— All  interests,  legal  or  equitable,  in  real  and  personal  prop- 
erty, transmissible  on  the  decease  of  the  testator,  unless  otherwise 

McMahon  v.  Ryan,  20  Pa.  St.  329;  the  husband  or  wife  of  a  subscribiDg 

PorBchet  v»  Porschet,  82  Ky.  93.     See  witness.      Stimson's    Am.   Stat.    Law, 

McClure  v,  McClure,  86  Tenn.  174.  §  2650.      See,  as   to  incompetency    of 

In   Porschet  v.  Porschet,  82  Ky.  93,  subscribing  witnesses  upon  ground  of 

it  was  held  that  the  mere  fact  that  the  interest,    Piper   v,    Moulton,    72    Me. 

testator  devised  all  his  estate  to  a  worn-  155;  Marston,  Petitioner,  79  Me.  26; 

an   with  whom  he  lived  as   his  wife.  Comb's  Appeal,  105  Pa.  St.  155;  Qulnn 

when  she  was,  in  fact,  the  lawful  wife  of  v.  Shields,  62   Iowa  129;  Bates  v.  Of- 

another,  would  not  authorize  the  court  ficer,  70  Iowa  343;  Kumpe  v.  Coons,  63 

to  instruct  the  jury  that  the  law  pre-  Ala.  448;  Vester  v,  Collins,  loi  N.  Car. 

sumed  undue  influence  on  the  part  of  114;    Moore  v,  Mc Williams,  3  Rich, 

the  devisee,  and  that,  in  the  absence  of  £q.   (S.   Car.)    10;   Croft  v.   Croft,  4 

any  proof  to  the  contrary,  they  must  Gratt.  (Va.)  103.  Compare  CoTnyi€\Xv, 

find  against  the  will.  Woolley,  47  Barb.  (N.  Y.)  327. 

1.  Schouler  on  Wills  (2d  ed.),  §  236.  8.  Such  is  the  case,  with  slight  varia- 
See  McClure  v.  McClure,  86  Tenn.  tion,  in  Arkansas,  California,  Dakota, 
174;  Sunderland  v.  Hood,  84  Mo.  293  ;  Maine,  New  Hampshire,  Vermont, 
Dean  v.  Negley,  41  Pa.  St  312;  Kes-  Massachusetts,  Michigan,  Minnesota, 
singer  v,  Kessinger,  37  Ind.  341 ;  Mon-  Missouri,  Montana,  Idaho,  Nebraska, 
roe  V.  Barclay,  17  Ohio  St.  302;  Dela-  Nevada,  Oregon,  and  Washington. 
field  t;.  Parish,  25  N.  Y.o.  Stimson's  Am.  Stat.  Law,  §  2842,  and 

2.  Goods  of  Clark,  2  Cfart.  329.    See  Sup.,  §  2842. 

the  various  state  statutes.  For  slight  variations  in  the  several 

In  Rhode  Island,  New  Jersey,  North  states,  the  local  statute  should  be  con- 

Carolina,  .South  Carolina,  and  Geor'  suited. 

gia,  it  seems  that  the  gift  is  void,  even  Upon  this  subject  see  the  following 

though  there  are  enough  subscribing  authorities :  Matter  of   Witter's  Estate 

witnesses  without  the  devisee  or  legatee.  (Surrogate  Ct),  15  N.  Y.  Supp.  133; 

Stimson's  Am.  Stat.  Law,  ^2650.  Boman  v.  Boman,  47   Fed.    Rep.  849; 

Slight  variations  exist  in  the  statutes  Arnold  v.  Arnold,  62  Ga.  627. 
of  the   several   states ;    thus   in   some  Under  what  circumstances  the  sub- 
states  the  gift  is   not  void,  if  corrob-  sequent  birth  of  a  child  left  unprovided 
orating    disinterested    testimony    can  for  works  a  revocation,  see  infra,  this 
be  produced  ;  in  others  the  principle  is  title.  Revocation. 
so  extended  as  to  cover  even  a  gift  to  4.  Cheatham   v.   Hatcher,  30  Gratt. 
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disposed  of,  to  his  general,  real,  or  personal  representatives,  may 
be  devised  or  bequeathed  by  him  in  his  lifetime.* 

2.  Tranimiinble  InterestB  in  Personalty. — See  Executors  and 
Administrators,  vol.  7,  p.  238  et  seq.;  Remainders  and  Ex- 
ecutory Interests,  vol.  20,  p.  875. 

8.  Transmiisible  Interefts  in  BmI  Estate. — See  Estates,  vol. 
6,  p.  875 ;  Remainders  and  Executory  Interests,  vol.  20? 
p.  875. 

4.  Lands  Ont  of  Testator's  Possession — Bights  of  Entry  and  Aotion. 
— ^At  common  law,  a  mere  right  of  action  as  a  reversion  in  fee 
expectant  on  an  estate  tail,  which  had  been  discontinued  by 
the  tenant  in  tail,  could  not  be  devised  ;^  and  the  same  doc- 
trine applied  to  a  mere  right  of  entry  created  by  actual  disseisin, 
as  distinguished  from  a  right  to  recover  land  held  by  adverse  pos- 
session or  by  a  tenant  at  sufferance.'  In  England^  the  Statute  3 
&  4  William  IV.,  ch.  27,  §  36,  abolishing  real  actions,  has  rendered 

(Va.)  69;  Riddell  v.  Johnson,  26  Gratt.  Baker  v.  Hacking,  Cro.  Car.  387 ;  Doe 

(Va.)  152.  V.  Finch,  i  N.  &  M.  130. 

1.  I  Jarm.  on  Wills  (5th  ed.),  ^  46;  I  3.  i    Jarm.  on    Wills  (5th  ed.),  §  50; 

Redf.on  Wilis(4thed.)388;  iSchouler  Goodright    v.  Forester,    8    East    564; 

on  Pers.  Prop.  (2d  ed.),  ^  71 ;  4  Kent's  Eyre,  C.  J.,  in  Cave  v»  Holford,  3  Ves. 

Com.   (13th  ed.)  511.    See  Ingilby  v.  Jr.  669;  Lord  Eldon  in  Atty.  Gen'l  v. 

Amcotts,  31  Beav.  585 ;  Bailey  v.  Hop-  Vigor,  8  Ves.  Jr.  28a ;  Doe  v.  HuU,  3 

pin,  13  R.  I.  569.  D.  &  R.  38;  Culley  v.  Doe,  11  Ad.  & 

Under  a  statute  which  confers  the  El.  1020;  39  E.  C.  L.  303. 
right  of  devising  real  estate  only  on  Rights  of  entry  and  action  were  not 
persons  who  are  "  seised/'  a  contingent  devisable  at  common  law,  because  a  de- 
remainder  has  been  held  devisable,  the  vise  was  regarded  as  a  species  of  con- 
word  seised  being  construed  **  having,"  veyance,  and  such  rights  could  not  be 
which  is  the  word  used  in  32  Hen.  VIII.,  conveyed  by  deed  without  champerty 
ch.  I.     Bailey  v,  Hoppin,  12  R.  I.  569.  (see  Champerty,  vol.  3,  p.  80),  as  ap- 

Devlse  lyy  Testator  of  a  DeTlse  to  pears  from  the  language  of  Lord  EUen- 
HUnself.  —  Under  Mississippi  Rev.  borough,  in  Goodright  v.  Forester,  8 
Cpde  433,  i  37,  a  devisee  who  is  a  de-  East  566 :  **  We  are  of  opinion  that  it 
scendant  of  a  testator,  and  who  dies  (t.  e.^  a  right  of  entry)  is  not  devisable, 
before  the  testator,  leaving  children  For  such  right  is  certainly  not  assign- 
surviving  him,  cannot  by  his  will  dispose  able  by  the  common  law;  nor  does  it 
of  a  devise  left  him  by  the  testator,  fall  within  the  words  of  the  Stat.  33  Hen. 
Pate  V.  Pate,  40  Miss.  750.  See  Land  VIII.,  ch.  i,  which  are,  *  having  manors, 
V.  Otley,  4  Rand.  (Va.)  313;  Glenn  i;.  lands,  tenements,  or  hereditaments;' 
Belt,  7 'Gill  &  J.  (Md.)  362  ;  HalFs  Ap-  nor  of  the  Stat.  34  and  35  Hen.  VIII., 
peal,  36  Md.  107 ;  Newbold  v.  Prichett,  ch.  5i  i  4.  which  are,  ^Having  a  sole  es- 
3  Whart.  (Pa.)  46;  Perry  v.  Hunter,  2  tate  or  interest  in  fee  simple  of  and  in 
R.  I.  80.  any  manors,  lands,  tenements,  rents,  or 

]>evlie  of  Equitable  Claim. — A  claim  other  hereditaments,  in  possession,  re- 

of  an  heir  at  law  in  the  final  division  version,  or  remainder.'   If  the  devise  of 

of  an  intestate  estate,  for  the  value  of  Thomas  Burton  were  stated  upon  record 

land,    to  which  the   intestate   had   no  in  any  pleadings  at  common  law,  what 

title,  but  which  was  assigned  to  such  description  of  interest,  falling  within 

heir  through  mistake  and  ignorance  in  these  words,  could  he  be  stated  to  have 

a  previous  partial  division  of  the  estate,is  had   at  the  time  of  the  devise?    The 

not  such  a  purely  equitable  claim  as  to  opinion  of  Lord  Eldon,  in  The  Atty. 

cease  with   the  death  of  the  heir ;  but  Gen*l  v.  Vigor,  8  Ves.  Jr.  282,  was  cer- 

it  may  be  disposed  of  by  him  by  devise,  tainly  against  it;  and  the  case  of  Roe 

Smith  V.  Sweringen,  26  Mo.  551.  v.  Griffiths,  i  W.  Bl.  Rep.  606;  Good- 

S.  I  Jarm.  on  Wills  (5th  ed.),  §  50;  title  v.  Wood,  Willes  211,  and  Jones  v, 
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the  question  of  devisability  of  rights  of  action  obsolete  ;  and  the 
Statute  I  Vict.,  ch.  26,  expressly  extends  the  testamentary  power 
to  '^  all  rights  of  entry  for  conditions  broken  and  other  rights  of 
entry/'*  In  most  of  the  United  States  the  local  statute  provides 
that  all  property,  real  or  personal,  or  at  least  all  property  descend- 
able to  the  heirs  or  transmissible  to  the  personal  representatives, 
may  be  devised  or  bequeathed  ;^  and  where  such  is  the  case,  in 
the  absence  of  an  express  statutory  provision  forbidding  the  devise 
of  land  held  adversely  to  the  testator,  there  would  seem  to  be  no 
reason  why  one  may  not  devise  lands  of  which  he  is  disseised 
or  to  which  he  has  only  a  right  of  entry,* 

Roe,  3  T.  R.  94,  do  not  show  that  such  other  cases,  it  is  an  inconvenience 
right  of  entry  is  devisable,  as  in  those  which  can,  if  our  judgment  be  well 
cases  the  devisors  devised  all  the  inter-  founded,  only  be  remedied  by  positive 
est  they  had  ever  had.  And  Lord  Thur-  law.  And  the  propriety  of  appljring 
low,  Perry  v,  Phelips,  i  Ves.  Jr.  255,  such  a  remedy,  whereby  the  same  rights 
supposed,  in  order  to  bring  executory  of  entry  and  action  which  belong  to  the 
interests  within  the  Statutes  of  Wills,  heir  may  be  extended  to  the  devisee,  is 
that  they  must  have  been  considered  as  a  question  particularly  fit  for  the  con- 
executed  by  the  Statute  of  Use's,  which  sideration  of  the  legislature.  " 
is  a  very  different  interest  from  a  right  In  Poor  v,  Robinson,  10  Mass.  131, 
of  entry  for  the  purpose  of  revesting  a  it  was  held  that  a  disseisee,  dying 
divested  estate.  In  Corbet's  Case,  i  Co.  disseised,  could  not  devise  such  estate 
85,  b.,  *  For  the  construction  of  wills,  to  any  but  the  disseisor,  and  that  in 
this  rule  was  taken  by  the  justices  in  such  case  the  •  devise  would,  strictly 
their  arguments ;  that  such  an  estate,  speaking,  operate  as  a  release  and  not 
which    cannot    by    the    rules    of    the  as  a  devise. 

common  law  be  conveyed  by  act  exe-        1.  i  Jarm.  on  Wills  (5th  ed.)  50. 
cuted  in  his  life,  by  advice  of  counsel        8.  See  the  various  local  statutes.    See 

learned  in  the  law,  such  estate  cannot  also  Gist  v»  Robinet,  3  Bibb  (Ky.)  2. 
be  devised  by  the  will  of  a  man  who  is        Under  a  statute  authorizing  the  de- 

intended  by  law  to  be  inops  consiiii;*  vise  of  estates  in  possession,  reversion, 

from  whence  it  may  be  inferred  that  or  remainder,  the  intrusion  of  a  stranger 

out  of  that  interest,  in   which  by  act  into  the  testator's  land  does  not  affect 

executed  in  a  man's  life  it  is  not  possi-  his  power  to  devise.  May  v.  Slaughter, 

ble  to  create  any  estate,  no  estate  can  3  A.  K.  Marsh.  (Ky.)  505.      Mills,  J., 

be  created  by  his  will.    And  in  Butler's  delivering  the  opinion  of  the  court   m 

Baker's  Case,  3  Co.  33,  a.,  it  is  said:  this  case,  said  :  **  Here  it  is  urged  that 

*  Without  question  that  which  a  man  no  title  passed  by  the  will,  because  the 

cannot  dispose  of  by  any  act  in  his  life  land  now  in  question  is  shown  to  have 

shall  not  be  taken  for  any  of  his  man-  been  in  the  adverse  possession  of  an- 

ors,  etc.,  whereof  he  may   devise  two  other,  at  the  death  of  the  testator,  as 

parts  by  authority  given   him  by  the  well  as  at  the  making  of  the  will,  and 

statute.'  And  in  Lord  Mountjoy's  Case,  that  the  Virginia  statute  under  which 

Godbolt  17,  it  is  laid  down,  *'that  the  the  will  was  made,  like  the  statute  of  this 

Statute  of  Wills,  32  Hen.  VIII.,  that  it  state  now  in  force,  only  authorized  the 

shall  be  lawful,  etc.,  to  devise  two  parts,  testator  to  devise  estates  held  by  him  at 

etc.,  respects  only  such  things  as  are  his  death,  *  in  possession,  reversion,  or 

devisable ; '  but  a  right  of  entry  is  not  remainder.'  "   "The  words  *  possession/ 

devisable;  and  therefore,  according  to  'reversion' or 'remainder,'"continue8 the 

the  terms  of  the  statute  and  the  author-  judge,  "are  used  as  descriptive  of  the  na- 

ity  of  that  case,  is  not  devisable.     For  ture  of  the  estate  to  be  devised,  or  of  its 

these  reasons  we  are  of  opinion  that  tenure,  and  not  as  describing  the  pecul- 

there  must  be  judgment  for  the  defend-  iar  situation  in   which  the  land  itself 

ant.     And  whatever  mischief  or  hard-  mightbe,  with  regard  to  intrusions  upon 

ship  may   attend   the  decision  of  this  it  by  strangers."     See  also  Thompson 

case,  or  may  be  expected  to  arise  from  v.  Hoop,  6  Ohio  St.  480. 
the  application   of    the  same   rule  to        8.  4  Kent's  Com.  (13th  ed.)  512;  Stim- 
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5.  Devise  of  Lands  Oocnpied  by  Testator  Without  Title.— A  de- 
vise  of  land  which  the  testator  held  merely  by  possession,  without 
title,  confers  upon  the  devisee  a  good  title  against  all  but  the  true 
owner.* 

son's  Am.  Stat.  Law,  %  2630;  Waring  v,  owner.  But  I  take  it  as  clearly  estab- 
Jackson,  i  Pet.  (U.  S.)  570;  Varick  v.  lished,  that  possession  is  good  against 
Jackson,  2  Wend.  (N.  Y.)  166;  7  Cow.  all  the  world  except  the  person  who 
(N.  Y.)  338;  Hjer  v,  Shobe,  a  Munf.  can  show  a  good  title;  and  it  would  be 
(Va.)  200;  Watts  V,  Cole,  2  Leigh  mischievous  to  change  this  established 
(Va.)  664;  Smith  v,  Jones,  4  Ohio  115 ;  doctrine.  In  Doe  v,  Djreball,  Mood. 
Whittemore  v.  Beane,  6  N.  H.  47.  &  M.  346,  one  year's  possession  bj  the 
Comfare  Atwood  v.  Weems,  99  U.  S.  plaintiff  was  held  good  against  a  per- 
183;  Carter  V.  Thomas,  4  Me.  341.  son  who  came  and  turned  him  out; 
In  Pennsylvania^  it  is  well  settled  and  there  are  other  authorities  to  the 
that  one  may  convey  or  devise  lands  same  effect.  Suppose  the  person  who 
out  of  possession.  Stoever  v.  Whit-  originally  inclosed  the  land  had  been 
man,  6  Binn.  (Pa.)  421;  Humes  v,  Mc-  expelled  by  the  defendant,  or  the  de- 
Farlane,  4  S.  &  R.  (Pa.)  435.  fendant  had  obtained  possession  with- 
in Maine,  New  Hampshire,  Massa^  out  force,  by  simply  walking  in  at  the 
ckusetts,  and  Kentucky,  a  devise  of  open  door  in  the  absence  of  the  then 
lands  held  adversely  to  the  testator  is  possessor,  and  were  to  say  to  him,  'you 
authorized  by  statute.  Maine  Rev.  have  no  more  title  than  I  have,  my 
Stat.  (1883),  ch.  74,  §4;  Massachusetts  possession  is  as  good  as  yours,'  surely 
Pub.  Stat.  (1882),  ch.  127,  §  26;  New  ejectment  could  have  been  maintained 
Hampshire  Gen.  Laws  (1878),  ch.  193,  by  the  original  possessor  against  the 
i  3;  A>K/tfcij' Gen.  Stat.  (i873),ch.  II,  defendant.  All  the  old  law  on  the 
\  2.  doctrine  of  disseisin  was  founded  on 
1.  Asher  t>.  Whitlock,  L.  R.,  i  Q^  the  principle  that  the  disseisor's  title 
B.  I.  See  Doe  v,  Bryan,  12  Ired.  (N.  was  good  against  all  but  the  disseisee. 
Car.)  11;  Atwood  v.  Weems,  99  U.  S.  It  is  too  clear  to  admit  of  doubt,  that  if 
183.  the  devisor  had  been  turned  out  of 
In  Asher  v.  Whitlock,  L.  R.,  i  Q^  possession  he  could  have  maintained 
B.  I,  W.,  in  1842,  inclosed  some  waste  ejectment.  What  is  the  position  of 
land;  in  1850  he  inclosed  more  land  the  devisee?  There  can  be  no  doubt 
adjoining,  and  built  a  cottage ;  he  that  a  man  has  a  right  to  devise  that 
occupied  the  whole  till  i860,  when  he  estate,  which  the  law  gives  him  against 
died,  having  devised  it  to  his  wife,  so  all  the  world  but  the  true  owner.  Here 
long  as  she  remained  unmarried,  with  the  widow  was  a  prior  devisee,  but 
remainder  to  his  daughter  in  fee.  On  durante  viduitate  only,  and  as  soon  as 
his  death,  the  widow  and  daughter  the  testator  died,  the  estate  became 
continued  to  reside  on  the  property,  vested  in  the  widow;  and  immediately 
and  in  1861  the  defendant  married  the  on  the  widow's  marriage  the  daughter 
widow,  and  came  to  reside  with  them,  had  a  right  to  possession ;  the  defend - 
Early  in  1863,  the  daughter  died,  aged  ant,  however,  anticipates  her,  and  with 
eighteen  years,  and  the  mother  died  the  widow  takes  possession.  But  just 
soon  afler.  The  defendant  continued  as  he  had  no  right  to  interfere  with  the 
to  occupy  the  property,  and  in  1865  testator,  so  he  had  no  right  against  the 
the  daughter's  heir-at-law  brought  daughter,  and  had  she  lived  she  could 
ejectment  against  him.  It  was  held  that  have  brought  ejectment ;  although  she 
the  plaintiff  was  entitled  to  recover  the  died  without  asserting  her  right,  the 
whole  property.  Cockbum,  C.  J.,  said  :  same  right  belongs  to  her  heir.  There - 
^  Assuming  the  defendant's  pos-  fore,  I  think  the  action  can  be  main- 
session  to  have  been  adverse,  we  have  tained,  inasmuch  as  the  defendant  had 
then  to  consider  how  far  it  operated  to  not  acquired  any  title  by  length  of  pos- 
destroy  the  right  of  the  devisee  and  her  session.  The  devisor  might  have 
heir-at-law.  Mr.  Merewether  was  brought  ejectment,  his  right  of  posses - 
obliged  to  contend  that  possession  ac-  sion  being  passed  by  will  to  his  daugh- 
quired,  as  this  was,  against  a  rightful  ter,  she  could  have  maintained  eject- 
owner,  would  not  be  8uf!icient  to  keep  ment,  and  so,  therefore,  can  her  heir; 
out  every  other  person  but  the  rightful  the  female  plaintiff.    We  know  to  what 
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6.  Equitable  Sights  to  Seoonveyanoe. — One  who  has  executed  a 
conveyance  under  circumstances  which  would  entitle  him  in  equity 
to  have  it  set  aside  and  reconveyance  decreed,  has  an  interest  dis- 
tinct jfrom  a  right  of  entry,  which  may  be  devised  without  regard 
to  the  devisability  of  rights  of  entry  under  the  local  law.^ 

extent  encroachments  on  waste  lands  argrument,  on  the  part  of  the  appel- 
have  taken  place ;  and  if  the  lord  has  lants,  was  not  supported  bj  an j  author- 
acquiesced  and  does  not  interfere,  can  itj;  on*  the  contrary,  it  was  admitted 
it  be  at  the  mere  will  of  any  stranger  that  the  cases  of  Uppington  v»  Bullen, 
to  disturb  the  person  in  possession?  I  2  D.  &  W.  184,  and  Stump  v,  Oabj, 
do  not  know  what  equity  may  say  to  2  De  G.  M.  &  G.  623,  which  were  re- 
the  rights  of  different  claimants  who  ferred  to  in  the  arg^ument,  were  op- 
have  come  in  at  different  times  with-  posed  to  it.  Those  cases,  however,  ivere 
out  title ;  but  at  law,  I  think  the  right  called  in  question,  and  it  was  insisted 
of  the  original  possessor  is  clear.  On  that  the  decision  of  the  case  oug^ht  to 
the  simple  ground  that  possession  is  be  governed  by  the  analogy  contended 
good  title  aeainst  all  but  the  true  for  between  the  right  of  suit  which  the 
owner,  I  think  the  plaintiffs  entitled  to  testator  in  this  case  had  and  a  mere 
succeed,  and  that  the  rule  should  be  right  of  entry.  It  is  hardly  necessary 
discharged."  to  say,  that  I  should  hesitate  longr  be- 

1.  Gresley  v,  Mousley,  4  De  G.  &  J.  fore  I  should  venture  to  dissent  from 

92;  Uppington   v.  Bullen,  2  D.  &  W.  authorities  of  at  least  equal  weig^ht  with 

184;    Stump   V,  Gaby,  2  De  G.  M.  &  our  own,  even  if  I  had  strong  doubts 

G.  623.  upon  the  subject ;  but  on  considering^ 

Rescinded   Contract   of  Sale.  —  But  the  decisions  referred  to,  I  am  by  no 

where,  at  the  date  of  the  execution  of  a  means  disposed  to  dissent  from  them. 

will,  the  testator  had  sold  a  large  por-  I  think  the  analogy  contended  for  does 

tion  of  his  estate,  real  and   personal,  not  exist.     A    right  of  entry    is    the 

and  taken  a  mortgage  thereon  for  the  foundation  of  proceedings  to   recover 

purchase-money,  and  then  the  contract  an  estate.    The  exercise    of  it    is   of 

of  sale  was  rescinded,  followed   by  the  course    prescribed  by   law  for  restor- 

death  of  the  testator,  without  a  repub-  ing   the    seisin   which  has   been    dis- 

lication  of  the  will,  it  was  held  that  placed,  and  without  which  the  estate 

the  property  included  in  the  contract  cannot  be  recovered.     A  devise  of  a 

of  sale  did  not  pass  under  a  residuary  right  of  entry,  therefore,  is  no  more 

clause   in   the  will ;  the  then  existing  than  a  devise  of  the  right  to  institute 

law  being  that  no   real  nor  personal  proceedings  for  recovering  an  estate ; 

property  acquired  after  the  making  of  but  where  a  purchase  is  voidable    in 

a  will  shall  pass  tliereby,  without  re-  equity  there  is  no  question  of  restoring^ 

publication  of    the    will.     Cogdell    v,  the  seisin   before  instituting  proceed- 

Widow,  etc.,  3  Desaus.  (S.  Car.)  346.  ings  to  avoid  it.     The  interest  in   the 

In  Gresley  v,  Mousley,  4  De  G.  &  J.  estate  which  gives  the  right  to  avoid  it 

92,  the  devisee  of  lands  sold  by  the  tes-  exists  independently  of  any  act  to   be 

tator  to  his  solicitor  was  allowed  to  done  by  the  party  seeking  the  avoid- 

recover.    Turner,    L.    J.,  said:   "The  ance.    The  decree  of  the  court  avoid - 

will  under  which  the  plaintiff  claims  ing   the    purchase    does     not,  as   ivas 

title   was  executed  after  the  convey-  suggested  in  argument,  create  a  wholly 

ance  had  been  made   to  the  solicitor,  new   right;    it   proceeds  upon  a   pre- 

the  purchaser,  upon  the  occasion  of  the  existing  right.    The  mere  circumstance 

purchase  in  question,  and  it  is,  there-  of  an  estate  not     being     recoverable 

fore,  insisted,  on  the  part  of  the  appel-  otherwise  than  by  action  or  suit,  clearly 

lants,  the  devisees  of  the  purchaser,  that  does  not  prevent  it  from  being  devisable, 

the  testator  had  not,  at  the  time  of  the  That  point  is  well  settled   by  Doe  v. 

execution  of  his   will   or  at  any  time  Hall,  2  Dow.  &    R.  38,  and  CuUey^  -v, 

afterwards,  any  estate  or  interest  in  the  Doe,  11  Ad.  &  £1.  102 1 ;  39  E.  C.  L». 

property,  that  he  had  merely  a  right  of  303 ;  and  it  would  be  most  dangerous  to 

suit  to  recover  it,  which   right,  it  was  unsettle  the  point,  for  if  it  was  ruled 

said,  was  analogous  to  a  right  of  entry,  otherwise,   no   valid   devise    could    be 

and  could  not  pass  by  devise.    This  made  hy  a  testator  who  was  out  of 
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7.  Deviie  of  Land  Contracted  for  by  Testator. — Where  the  con- 
tract is  such  as  could  have  been  enforced  against  the  purchaser 
at  the  time  of  his  decease,  the  estate  which  is  the  subject-matter 
of  the  contract,  or,  failing  that,  the  purchase-money,  belongs  to  his 
heir  or  devisee ;  but  if,  from  a  defect  of  title  or  any  other  cause, 
the  contract  was  not  obligatory  on  the  purchaser  at  his  death,  his 
heir  or  devisee  is  not  entitled  to  say  that  he  will  take  the  estate 
with  its  defects  or  have  the  purchase-money  laid  out  in  the  pur- 
chase of  another.^ 

possession  and  whose  title  was  disputed.  So,  if  the  personal  estate  is  insufficient 
Whether  we  look,  therefore,  to  the  to  perform  the  contract,  and  the  agree- 
distioction  between  a  mere  right  of  ment  is  on  that  account  rescinded,  jet 
entry  and  a  suit  of  this  description,  or  the  heir  or  devisee  will,  it  should  seem, 
to  the  law  as  settled  upon  the  power  to  be  entitled  to  the  personalty  so  far  as 
devise,  notwithstanding  the  title  is  dis-  it  goes.  .And  it  has  been  decided  that 
pQted,  I  see  no  ground  for  holding  that  if,  by  reason  of  the  complication  of  the 
the  plaintiff  is  not  entitled  to  sue  for  testator's  affairs,  the  purchase-money 
the  purpose  of  setting  aside  this  pur-  cannot  be  immediately  paid,  and  the 
chase.  It  was  attempted,  however,  to  vendor  for  that  reason  rescinds  the 
strengthen  the  appellant's  arg^ument  on  contract,  yet,  on  the  coming  in  of  the 
this  part  of  the  case  by  reference  to  assets,  the  devisee  of  the  estate  con- 
the  authorities  as  to  the  revocation  of  tracted  for  may  compel  the  executor  to 
will  by  conveyances  which  are  void  in  lay  out  the  purchase^money  in  the  pur- 
equity  only ;  but  those  cases  do  not  chase  of  other  estates  for  his  benefit, 
seem  to  me  to  apply  to  the  present  (Whittaker  v,  Whittaker,  4  Bro.  C.  C. 
They  proceed  upon  the  ground  that  31 ;  Broome  v.  Monck,  10  Ves.  Jr.  597; 
the  conveyance,  although  void  in  i  Sugd.  V.  &  P.  (9th  ed.)  180.) 
equity,  evidences  an  intention  to  make  '*  But  if  a  title  cannot  be  made,  or  there 
a  different  disposition  and,  therefore,  was  not  a  perfect  contract,  or  the  court 
to  revoke  the  devise ;  but  here  there  should  think  the  contract  ought  not  to 
is  certainly  no  intention  not  to  de-  be  executed,  in  all  these  cases  there  is 
vise."  no  conversion  of  real  estate  into  per- 

1.  I  Jarm.    on  Wills    Csth  ed.)    53;  sonal,  in   consideration  of  the   court, 

Broome    v,   Monck,   10   Ves.  Jr.   597,  upon  which  the  right  of  the  executor 

See  Hudson   v.  Cook,  L.  R.,  13  Eq.  on  the  one  hand,  and  of  the  heir  or 

417;  Haynes  v.  Haynes,  1   Dr.  &  Sm.  devisee  on  the  other,   depends.    And 

451;  Lysaght  v.  Edwards,  2  Ch.  Div.  therefore,  if  the  vendor  dies,  the  estate 

516;  Curre  v,  Bowver,  5  Beav.  6,  n;  In-  will  go  to  the  heir  at  law  of  the  vendor, 

gle  V.  Richards,  7&  Beav.  366 ;  O'Shea  in  the  same  manner  as  if  no  contract 

V.  Howler,  1  J.  &  L.  398;   Sergent  v,  had  been  entered  into  (Lacon  v.  Mer- 

SimpsoD,  8  Me.  149;  In  re  Champion,  tins,  3  Atk.  1 ;  Atty.  Gen*l  v.  Day,  i 

1  Busb.  Eq.  (N.  C5ar.)  246;  Smith  v,  Ves.  218;    Buckmaster    v,  Harrop,  7 

Jones,  4  Ohio  115.  Ves.  341.    See  also  Johnson  t>.  Legard, 

In3Wms.on  Exrs.  (9th  Eng.  ed.)265,  T.  &  R.  281),  and  the  heir  or  devisee 

it  is  said:  "Ifthepurchaser  of  real  estate  of  the  purchaser  will  not  be  entitled  to 

dies,  without  having  paid  the  purchase-  the  money  agreed  to  be  paid  for  the 

money,  his  heir-at-law,  or  the  devisee  lands,  or   to  have    any    other    estate 

of  the  land  purchased,  will  be  entitled  bought  for  him.  (Green  v.  Smith,  i  Atk. 

to  have  the  estate  paid  for  by  the  ex-  573 ;  Broome  v,  Monck,  10  Ves.  Jr.  597.) 

ecutor   or    administrator,    (^lilner,  v.  The  court  cannot  speculate  upon  what 

Mills,  Moselj  123;  Broome   v,  Monck,  the  deceased    party    would    or    would 

10  Ves.  Jr.  597.)     And  if  the  personal  not  have  done ;  but  in  these  cases  the 

estate  cannot  be  got  in,  and  the  heir  or  inquiry  must  be  whether  at   his  death 

devisee  pays  for  the  land  out  of  his  a  contract    existed    by  which  he  was 

own  pocket,  he  may   afterwards  call  bound,  and  which  he  would  be  com- 

upon  the  personal  representative  to  re-  pelled    to    perform.      (See    Curre    v, 

imburse  him.     (Broome  v.  Monck,  10  Bowyer,  5  Beav.  6,  n.)     That  alone  can 

Ves.  Jr.  615;  I  Sugd.  V.  &  P.  180  (9th  give  the  heir  of  the  purchaser  a  right 

cd.).    See  Lord  v.  Lord,  i  Sim.  505.)  to  call   for  the  personal  estate  to  be 
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8.  After  Acquired  Personalty. — ^At  common  law,  personal  prop- 
erty acquired  by  the  testator  after  the  date  of  the  making  would 
pass  by  the  will  *}  and  the  principle  has  been  extended  to  cover 
personal  property  limited  by  settlement  to  one's  executors  and 
administrators.^ 


applied,  or  to  the  personal  representa-  131 ;  McNaughton  v,  McNaughton,  34 

tive  of  the  vendor  a  right  to  call  upon  N.  Y.  aoi. 

his  heir.*'    See  Executors  and  Ad-        2.  Morris  v.   Howes,  4  Hare    599; 

MiNiSTRATORS,  vol.  7,  p.  a8i.  Mackenzie  v.   Mackenzie,  3  Mac.   & 

Where  a  testator,  at  the  time  of  exe-  G.  559. 
cuting  his  will,  was  in  the  possession  In  Mackenzie  v,  Mackenzie,  3  Mac. 
of  lands  under  a  verbal  agreement  for  &  G.  559,  by  a  postnuptial  settlement 
their  purchase,  his  legal  title  to  which  certain  moneys,  to  become  payable  on 
he  subsequently  perfected  by  the  ac-  three  policies  of  insurance  on  the  life 
ceptance  of  a  deed,  it  was  held  that  of  R.  M.,  were  vested  in  trust  for  B.  M. 
the  lands  passed  by  a  devise  in  the  will  for  life,  and  after  her  death,  upon  trust 
to  the  devisee;  and  that  the  subsequent  for  the  appointees  of  R.  M.  In  182 1 
acceptance  of  a  deed  was  not  a  revoca-  R.  M.  appointed  the  moneys  so  to  be- 
tion  of  such  devise.  Smith  v.  Jones,  4  come  payable  to  his  executors  and  ad- 
Ohio  115.  ministrators.     By  an  order  in  a  suit 

A  testator,  by  the  first  item  of  his  instituted  for  the  purpose  of  carrying 
will  made  in  August,  1847,  gave  to  his  into  effect  the  trusts  of  the  settlement,  it 
wife  '*  all  my  real  estate,  consisting  of  was  ordered  that  the  trustees  should  re- 
several  town  lots  in  Shelby,  viz.,  No.  Hnquish  the  policies  for  such  a  sum  as 
II,  etc.;"  by  the  second  item  he  gave  might  be  obtainable  for  the  same  from 
her  **  all  my  personal  estate  of  whatever  the  insurance  company,  and  that  the 
nature,"  and  ^  my  interest  in  a  tract  moneys  so  realized  should  be  invested, 
of  land  lying,  etc.,  whereon  B.  now  and  the  dividends  accumulated  during 
lives;  "  he  then  added:  "  I  do  g^ve  all  the  joint  lives  of  R.  M.  and  B.  M.  B. 
the  aforesaid  bequests  to  my  wife,  her  M.  died  in  1847.  On  a  question  being 
heirs  and  assigns  forever,"  and  after-  then  raised  between  the  children  of  the 
ward  appointed  her  executrix.  In  marriage  and  the  assignees  in  insolven- 
February,  1848,  he  annexed  a  codicil  cy  and  in  bankruptcy  of  R.  M^  it  was 
giving  a  negro  woman  with  her  child,  held  that  the  effect  of  the  appointment 
lately  purchased,  to  his  wife.  In  185 1,  was  to  make  the  property,  part  of  the 
he  contracted  to  purchase  land  of  the  personal  estate  of  R.  M.  Lord  Truro 
clerk  and  master  for  one  thousand  eight  said:  *'The  fact  is  that  the  effect  of 
hundred  and  seventv-five  dollars,  but  the  appointment  is  to  add  the  money  to 
died  before  paying  the  money,  and  be-  the  husband's  personal  estate  in  the  first 
fore  he  had  taken  a  title.  It  was  held  instance  in  the  hands  of  his  executors 
that,  under  the  Act  of  1844,  ch.  83,  the  or  administrators,  and  when  in  the 
wife  was  entitled  to  his  testator's  rights  hands  of  his  executors  or  adminis- 
in  this  land.  In  re  Champion,  i  Busb.  trators,  it  then  becomes  subject  to 
Eq.  (N.  Car.)  346.  the    operation    of   any    testamentary 

1.  Schouler  on  Wills  (3d  ed.)*  k  28;  disposition  of  it,  or  in  default  of  that,  to 

Lawson  Rights,  Remedies,  and  Prac-  the  operation   of  the  Statute  of  Dis- 

tice,  vol.  19,  p.  I ;   Stimson's  Am.  Stat,  tributions.    The  persons  who  take  it 

Law,  ^  3630.     See  Smith  v,  Edrington,  beneficially  do  not  take  as  purchasers 

8  Cranch  (U.  S.)  66;  Haven  t^  Foster,  under  the  instrument  by    which   the 

14   Pick.  (Mass.)  539;   Winchester   v,  property  becomes  added  to  his  personal 

Forster,  3   Cush.    (Mass.)  369;    Wait  estate.    They  are  not  like  the  objects  of 

V,  Belding,   34  Pick.  (Mass.)   i;  Lov-  a  limitation  particularly  designated  by 

eren  v.  Lamprey,  33  N.  H.  434;  Allen  that  instrument;  they  have  only   the 

V,  Harrison,  3  tall.  (Va.)   389;  Hen-  hope    or    chance,    whatever    it    may 

derson   v.   Ryan,   37   Tex.  674;    War-  amount  to,  of  becoming  entitled  to  the 

ner  v,  Swearingen,  6  Dana  (Ky.)  199;  property,  or  some  part  of  it,  not  under 

Walton  V,  Walton,  7  J.  J.  Marsh.  (Ky.)  that  instrument,  but  under  the  will  or 

58;    Marshall   v.  Porter,  10  B.   Mon.  intestacy,  as  the  case  may  be.  Thechil- 

(Ky.)  i;    Nichols  v,   Allen,  87  Tenn.  dren  then  having  no  interest,  properly 
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9.  After  Acquired  Lands. — At  common  law,  a  devise  of  lands 
was  regarded  as  a  species  of  conveyance,  and  hence  after  acquired 
real  estate,  in  which  the  testator  had  no  interest  when  he  made 
the  will,  would  not  pass.*  The  right,  however,  to  call  for  a  con- 
veyance, pursuant  to  a  binding  contract  entered  into  before  the 
will  was  made,  was  held  a  sufficient  interest  to  sustain  a  devise  of 
the  land  contracted  for.^    At  the  present  time,  statutes  exist  in 

speaking, under  thesettlement  or  theap-  Kemp  v,  MTherson,  7  Har.  &  J.  (Md.) 

pointment,  the  husband,  after  the  death  320;  Raines  v.  Barker,  13  Gratt.  (Va.) 

of  the  wife,  could  have  sold  the  policies  128;  Ross  v,  Ross,  12  B.  Mon.  (Kr.)  437; 

to  the  insurance  office,  or  the  assignees  Johnston  v.  Hunley,  i   Tayl.  (N.  Car.) 

might  have  sold  them,  and  would  have  30^;    Foster  v.   Craige,  2     Ired.   Eq. 

been  entitled  to  the  proceeds.    But,  in  (J4.  Car.)   536;    Meador  v.  Sorsby,   2 

fact,  they  have  been  sold,  and  conse-  Ala.  712  ;  Watson  v.  Child,   9  Rich, 

qnently  those  who  are  now  entitled  to  £q.  (S.  Car.)  129  ;  Luce  r.  Dimock,  i 

the  settlor's  interest  are  entitled  to  the  Root  (Conn.)  82 ;  Jackson  v.  Hollowaj, 

fund  which  has  arisen  from  the  sale."  7  Johns.  (N.  Y.)  394;  Jackson  r.  Potter, 

1.  I  Jarm.  on  Wills  (5th  ed.),  §  51 ;  9  Johns.  (N.  Y.)  312  ;  Parker  v.  Cole, 

Harwood    r.    Goodright,    Cowp.    90;  2  J.  J.  Marsh.   (Ky.)   503;   Girard   t'. 

Bunterv.  Coke,  I  Salk.  237,  »<7m;  Buck-  Philadelphia,    4    Rawle     (Pa.)     323; 

ingham  v.  Cook,  3  Bro.  P.  C.  19  ;  Lang-  GrimkeLt'.  Grimke,  i  Desaus.  (S.  Car.) 

fordv.  Pitt,  2  P.  Wms.  629;    Milnes  v.  366.     And  see  Jones  v.  Shoemaker,  35 

Slater,  8  Vcs.  Jr.  295 ;  Perry  v,  Phelips,  Ga.  151  ;  Skeene  v,  Fishback,  i  A.  K. 

I  Vcs.  Jr.  251.  Marsh.  (Ky.)  356  ;  Roberta  v,  Elliott, 

Bxmren  Koforenee  to  After  Acquired  3  T.  B.   Mon.  (Ky.)  395  ;  Bowman  v. 

Lands. — Even    though    after  acquired  Violet,  4  T.  B.  Mon.  (Ky.)  350;  Den 

Unds  might  be  expressly  and  in  terms  v,  Speight,  9  Ired.  (N.  Car.)  288;  Tur- 

disposed   of,   the    same  rule   applied;  pin  v.  Turpm,  i  Wash.  (Va.)  75. 


thus,  under  a  devise  of  **  all  the  lands  I        2.  Marston  v.  Roe,  8  Ad.  &  El.  63; 

35  E.  C.  L.  303;  Langford  v.  Pitt,  2  P. 
that  lands  purchased  after  the  devise  did     Wms.  631 ;  Greenhill  v,  Greenhill,  Pre. 


9  —      —  — ^ y  —      ^^ 

shall  have  at  my  decease,*'  it  was  held     3^  E.  C.  L.  303;  Langford  v,  Pitt, 


not  pass;  **for  a  man  cannot  give  that  Ch.  320;  Morgan  v,  Holford,   i  Sm.  & 

which  he  has  not,  and  the  statute  only  Gif.  loi. 

empowers  men  having  lands  to  devise  Of  course  If  the  will  was  made  before 

them,  so  that  if  the  devisor  has  not  the  the  articles  of  purchase  were  entered 

lands,  he  is  out  of  the  statute."    Bun-  into,  the  testator  had  not  a  devisable 

ter  V,  Coke,  i  Salk.  237.    The  rule  ap-  interest.    Langford  v,  Pitt,  2  P.  Wms. 

plied  equally  to  devises  of  copyholds  by  631. 

custom,  and  under  the  wills  of  Henry  In  Cathrow  v.  Eade,  4  De  G.  &  S. 

VIII.    I  Jarm.  on  Wills  (5th  ed.)  57.'  527,  it  was  held  that  there  was  no  pre- 

The  old  regard  for  wills  as  a  convey-  sumption  that  the  contract  antedated 

ance  is  assigned  in  George  v.  Green,  the  will. 

13  N.  H.  521,  and    Watson  v.  Child,  "  Where  a  testator  had  an  equitable 

9  Rich.  Eq.  (S.  Car.)  129,  as  the  reason  interest  in  the  devised  lands  when  he 

for  restricting  its   power  of   disposal  made  his  will,  and  afterwards  acquired 

to  property  owned  at  the  date  of  its  exe-  the  legal  ownership,  the  equitable  inter- 

cution.  est  passed  by  the  will,  and  the  subse- 

See  further,  as  to  the  common-law  quently  acquired  legal  estate  descended 

nile.  Hays  7^   Jackson,   6  Mass.   149;  to  the  heir,  who,  of  course,  became  a 

Ballard  v.  Carter,  5  Pick.  (Mass.)  X12;  trustee  for  the  devisee.     If,  on  the  other 

Brewster  v.  McCall,   15   Conn.    274;  hand,  the  testator  were  seised  only  of 

George  v.  Green,  13  N.  H.  521;  Cftrter  the  legal  estate,  at  the  time  of  the  exe- 

V.  Thomas,  4    Me.  341  ;  l5ouglass  v,  cution  of  his  will,  and  afterwards  ac- 

Sherman,  2   Paige  (N.  Y.)   358;  Mc-  quired  the  equitable  interest  (being  the 

Kinnon  v.  Thompson,  3  Johns.  Ch.  (N.  converse  case),  as  where,  being  a  mort- 

Y.)  307 ;    Livingston  v.    Newkirk,  3  gagee  in  fee  at  the  date  of  the  will,  he 

Johns.  Ch.    (N.   Y.)    312 ;    Minuse  v,  subsequently  purchased  the  equity  of 

^^  5  Tohns.  Ch.  (N.  Y.)  441 ;  Girard  redemption,  the  devisee  was  a  trustee 

V.  Philadelphia,  4  Rawle  (Pa.)    323;  of  the  legal  estate,  which  he  derived 
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England}  and  nearly  all  the  United  States^  which  enable  a  testator 

to  devise  land  to  which  he  may  be  entitled  at  the  time  of  his  death ; 

although  he  became  entitled  to  the  same  after  the  execution  of 
the  will.*  In  the  absence  of  such  provision,  it  is  conceived  that 
the  common-law  rule  is  still  in  force. 

10.  Joint  Interetts. — Estates  in  real  or  personal  property,  held 

through  the  will,  for  the  heir  at  law  to  purchaser  submitting  to  perform  it,  and 
whom    the  equitable   inheritance   de-  acts  of  part  performance,  sufficient  to 
scended.     Cases  of  the  former  descrtp-  take  it  out  of  the  Statute  of  Frauds, 
tion  frequently  occurred  where  a  man  being  proved.    In  Buckmaster  v.  Har- 
contracted  to  purchase  a  freehold  estate,  rop,  7  Yes.  Jr.  341,  a  bill  by  the  pur- 
then  devised  it,  and,   subsequently  to  chaser^s  heir-at-law  for  a  similar  pur- 
the  execution  of  his  will,  took  a  con-  pose  was  dismissed  by  Sir  Wm.  Grant, 
veyance   of    the    property,    and    then  M.  R.,  on  the  ground  that  a  binding 
died    without    republishing    his    will,  contract  had  not  been  proved."  i  Jarm. 
The    testator    being   equitable    owner  on  Wills  (5th  ed.)  *5i,  *52. 
under  the  contract,  his  interest  passed        1.  i  Vict.,  ch.  26,  which  applies  to  all 
by  the  will  to  the  devisee,  whose  equi-  wills   made  since  January  i,   1838.     i 
table    right    the    heir    was  bound    to  Jarm.  on  Wills   (5th   ed.),   §§  51,   52; 
clothe  with  the  legal  title.   In  these  and  Schouler  on  Wills  (2d  ed.)  695. 
many  other  cases,  great  inconvenience        2.  Such  is  the  case  in  Alabama^  Cai- 
occurred  from  the  incompetency  of  a  ifornia^  Colorado,    Connecticut^  £>ela' 
testator  to  dispose  by  will  of  his  after  tvare,  Georgia^  Illinois^  Indiana^  lotva^ 
acquired  real  estate ;  and  questions  of-  Kansas,  Kentucky^  Maine,  Marylandy 
ten  arose  as  to  the  actual  state  of  the  Massachusetts^  Michigan,  Minnesota^ 
rights  and  obligations  of  the  parties  un-  Mississi/'/>i,  Missouri,  Nebraska,  A^e-ar 
der  the  contract,  on  which  the  validity  Hampshire,  Nevj  Jersey,  New  T'ork^ 
of  the  devise  depended,  and  also  as  to  North  Carolina^  OhiOy  JPennsyhyania ^ 
the  effect  of  certain  modes  of  convey-  Rhode  Island,  South  Carolina,   Tenn- 
ance  in  producing  a  revocation  of  the  essee,  Texas,  Vermont,  Virginia^  West 
devise  of  the  equitable  interest.    The  Virginia,    Wisconsin,   and  others,     i 
removal  of  this  incapacity,  therefore,  Is  Jarm.  on  Wills  (5th  ed.  by  Randolph 
not  the  least  of  the  advantages   con-  and  Talcott),  ^  51,  n.  8;  Stimson's  Am. 
ferred  by  the  Statute  i  Vict,  ch.  26,  Stat.  Law,  ^§  2630,  2634. 
which  has  expressly  extended  the  testa-        In  some  states  the  statute  has  been 
mentary  power  to  such  real  and  per-  held  to  apply  only  to  wills  made  after 
sonal  estate  as  the  testator  may  been-  its  passage ;  in  others,' to  all  cases  in 
titled  to  at  the  time  of  his  death,  not-  which  the  testator  died  after  the   pas- 
withstanding  he  may  become  entitled  sage  of  the  act.     Upon  this  point  the 
to  the  same  subsequently  to  the  execu-  local  statute  should  be  consulted.     See 
tion  of  his  will.     But  it  may,  of  course,  also  the  following  authorities,  Loveren 
be  necessary,  even  under  the  new  law,  v.  Lamprey,  22  N.  H.  434;  Brewster  ». 
to  go  into  the  inquiry,  whether  the  cir-  McCall,  15  Conn.  289;  Meserve  v.  Me- 
cumstances  attending    a  contract    for  serve,  63  Me.  518  ;  Winchester  v.  Fors- 
promise  or  sale  by  a  deceased  person,  ter,  3  Cush.  (Mass.)  366  ;   Gushing  v» 
are  such  as  to  render  the  contract  ob-  Aylwin,   12  Met.  (Mass.)  169;  Pray  f. 
ligatory;  for  upon  this  fact  would  de-  Waterston,   X2  Met.   (Mass.)  262;  De 
pend  the  question  (which  has  lost  none  Peyster  v,  Clendining,  8  Paige  (N.  Y.) 
of  its  importance),  whether,  as  between  295 ;  Parker  v.  Bogardus,  5  N.  Y.  309; 
the  representatives  of  the  deceased  tes-  Ellison  v.  Miller,  11  Barb.  *(N.  Y.)  332  ; 
tator  or  intestate,  it  is  to  be  regarded  as  Green  v.  Dikeman,  18  Barb.  (N.  Y.) 
real  or  personal  estate ;  and  this  may,  535  ;,Condict  v.  King,  13  N.  J.  Eq.  375 ; 
and  often  does,  depend  on  extrinsic  cir-  Flummerfelt  v.  Flummerfelt,  51  N.J. 
cumstances,  ascertainable  by  parol  tes-  Eq.  432;  VanTilburgh  v.  Hollinshead, 
timony.     In  Lacon  v,  Mertins,  3  Atk.  14  N.J.  Eq.  36,  n.;  Wilson  v.  Wilson,  6 
I,   Lord    Hardwicke  decreed    a  parol  Md.4S7;  Gable  t;.  Daub,  iio  Pa.  St.  217; 
contract  to  be  carried  into  execution  as  Mullock  v.  Souder,  5  W.  s  S.  (Pa.)  198; 
between  the  real  and  personal  repre-  Roney  v.  Stiltz,  5  Whart.  (Pa.)  381; 
sentatives  of  the  deceased  vendor,  the  Gibbon  v.  Gibbon,  40  Ga.  56a ;  Petera  v. 
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strictly  in  joint  tenancy,  cannot  be  devised  or  bequeathed  by  one 
joint  tenant,  free  from  his  co-tenant's  title  by  survivorship,  which 
takes  precedence  of  the  claim  of  the  devisee  or  legatee,  as  it  would 
of  that  of  his  heir  or  administrator  had  he  died  intestate.^  In- 
stances  of  joint  tenancy  are  rare  in  practice,  as  the  modern  pre- 
sumption favored  by  legislation  is  that  a  devise  or  conveyance  to 
two  or  more  creates  a  tenancy  in  common,  rather  than  a  joint 
tenancy.* 

11.  Bemainders  and  Executory  Interests. — See  Remainders  and 
Executory  Interests,  vol.  20,  pp.  838,  968. 

12.  Commanity  Property. — See   Community    Property,  vol. 

3»  P-  350. 

X.  Pbobats  Aim  Its  Eftbgtb.— See  Probate  and  Letters  of 

Administration,  vol.  19,  p.  161. 

XL  Altsratiohs,  Esasubes,  and  iHTEELnrxATiOHS-^l.  Whether 
Presiuned  to  Have  Been  Hade  Before  or  After  Execution. — Alterations 
and  additions  made  in  a  will  complete  without  them,  are  pre- 
sumed, in  the  absence  of  evidence,  to  have  been  made  after  the 
execution  of  the  will  or  any  subsequent  codicil.*     Alterations 

Spillman,  1 8  111.  370;  Willis  r.  Watson,  regulated  bj  the   pre-existing  statute, 

^  111.64;  Den  V.  Speight,  9  Ired.  (N.  died,  leaving  the  repealing  statute  in 

Car.)  288;  In  re  Champion,  Bush.  Eq.  force.      It  was    held   that    this   latter 

(N.  Car.)  246;  Means  v.  Evans,  4  De-  statute  should  be  regarded,  and  con- 

SAU8.  (S.  Car.)  242;  Alexander  i*.  Wal-  sequently  personal  property  acquired 

ler,  6  Bush  (Ky.)  341 ;  Roberts  v,  Elli-  after  the   making  of  the  will  was  held 

ott,  3  T.  B.  Mon.  (Ky.)  395;  Warner  r.  to  pass  thereby.     Means   v.  Evans,  4 

Svrearingen,  6  Dana  (Ky.)  195  ;  Ham-  Desaus.  (S.  Car.)  242. 

ilton  X?.  Flinn,  21  Tex.  713  ;  Henderson  1.  i  Jarm.   on  Wills  (sth  ed.),  §  46; 

•£».  Ryan,  27  Tex.  670;  Smith  x\  Jones,  Co.  Lit.  185a. 

4  Ohio  ii5;Turpin  t'.  Turpin,  i  Wash.  2.  Schouler  on  Wills  (2d  ed.),  §  28. 
(Va.)  75:  Hardenbergh  t;.  Ray,  151  U.  8.  Theobald  on  Wills  (2d  ed.)  33, 
S.  112;  McAleer  v,  Schneider,  22  citing  Cooper  v.  Bodlett,  4  No.  Cas. 
Wash.  L.  Rep.  193;  Applegate  v.  685;  4  Moo.  P.  C.  419;  Simmons  v. 
Smith,  31  Mo.  166.  Compare  Havens  Rudall,  i  Sim.  N.  S.  115;  Greville  v. 
V.  Havens,  i  Sandf.  Ch.  (N.  Y.)  329;  Tylee,  7  Moo.  P.  C.  320;  Gannv.  Greg- 
Beall  -v.  Schley,  2  Gill  (Md.)  181.  ory,  3  De  G.  M.  &  G.  780;  Doe  v,  Pal- 
By  a  will  executed  in  Kentucky^  a  mer,  16  Q^  B.  747;  Williams  v.  Ash- 
testator  devised  to  his  wife  his  entire  ton,  i  J.  &  H.  11^;  Christmas  i;.  Whin- 
estate,  real,  personal,  and  mixed,  yates,  3  S.  &T.  61;  Goods  of  Sykes,  L. 
*•  'vrherever  situate."  After  the  date  of  R.,  3  P.  &  D.  26.  See  also  Burgoyne 
tlie  vrill  the  testator  acquired  land  in  v.  Showier,  i  Rob.  5 ;  In  re  James,  i 
J^issouri,  It  was  held  that  the  title  to  S.  &  T.  238 ;  In  re  Adamson,  L.  R.,  3 
sa.id  land  passed  to  the  widow  under  the  P.  &  D.  253;  i  Redf.  on  Wills  (4th 
trill.  Applegate  v.  Smith,  31  Mo.  166.  ed.)  316;  Dyer  v.  Erving,  2  Dem.  (N. 
I>uring  the  operation  of  a  statute  Y.)  160;  Wetmore  v.  Carry,  5  Redf. 
providing  that  personal  property  ac-  (N.  Y.)  <;44.  But  compare  Matter  of 
quired  after  the  making  of  a  will  Homes' Will  (Surrogate  Ct.),  11  N.  Y. 
sbould  not  pass  thereby,  a  certain  tes-  Supp.  898 ;  Matter  of  Potter's  Will 
tator  executed  his  last  will  and  testa-  (Surrogate  Ct.),  12  N.  Y.  Supp.  105; 
TYient.  Then  the  existing  act  was  Grossman  v.  Grossman,  95  N,  Y.  145 ; 
repealed,  and  the  law  changed  so  as  to  Martin  v.  King,  72  Ala.  354.  But  see, 
make  a  will  speak  in  its  disposition  of  contra^  Wikoff's  Appeal,  15  Pa.  St.  290. 
personalty  as  if  executed  at  the  death  Where  a  testatrix  told  the  witnesses 
i:ii  the  testator.  Later  the  testator,  who  to  her  will,  at  the  time  of  attestation, 
liad  made  his  will  disposing  of  his  per-  that  she  had  made  alterations  in  her 
«onal    estate  when    such    affairs  were  will,  but  did   not  allow    them  to  see 
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and  additions  made  in  a  will  which  would  be  incomplete  without 

them,  are  presumed  to  have  been  made  before  execution.* 

2.  Admittibility  of  Extriniio  Eyidence  as  to  Date  of  Alterations. — 

Extrinsic  evidence  is  admissible  to  show  whether  obliterations, 
additions,  or  other  alterations,  were  made  before  or  after  execu- 
tion,^ and  for  this  purpose  the  declarations  of  a  testator  made  be- 

what  the  alterations  were,  it  was  held  pound  a  doubtful  instrument  must 
that,  in  the  absence  of  any  means  to  de-  make  the  doubt  clear.  I  cannot  tell 
termine  what  alterations  were  made  be-  what  alterations  the  testatrix  made  be- 
fore execution,  the  court  could  not  fore  attestation,  or  what  interests  might 
give  effect  to  any  of  them.  Williams  be  affected  by  alterations  subsequently 
V,  Ashton,  I  J.  &  H.  1x5.  Wood,  V.C.,  made.  Not  being  able  to  say  which 
said :  **  I  find  numerous  alterations  alterations  are  valid,  I  cannot  give 
in  this  will,  as  to  which  the  only  in-  effect  to  any  of  them." 
formation  afforded  by  the  testatrix  is,  1.  Theobald  on  Wills  (2d  ed.)  33;  In 
that  she  said  she  had  made  alterations,  re  Cadge,  L.  R.,  i  P.  &  D.  543;  Birch 
without  specifying  what  the  altera-  v.  Birch,  i  Rob.  675;  In  re  Swindin,  2 
tions  were  which  she  had  so  made.  I  Rob.  192  ;  Greville  v.  Tylee,  7  Moo.  P. 
do  not  think  that  it  is  quite  a  correct  C.  320;  In  re  Birt,  L.  R.,  2  P.  &  D. 
mode  of  stating  the  rule  of  law,  to  say  214;  In  re  Adams,  L.  R.,  2  P.  &  D. 
that  alterations  in  a  will  are  presumed  ^67;  Goods  of  King,  23  W.  R.  552.  See 
to  have  been  made  at  one  time  or  at  Matter  of  Voorhees,  6  Dem.  (N. 
another.  The  correct  view,  as  enunciat-  Y.)  162. 

ed  in  the  case  of  Doe  v.  Palmer,  16  Q^  B.  **  Where  obliterations  and  interlinea- 
747,  is  that  the  onus  is  cast  upon  the  tions  appear  on  the  face  of  a  will,  and 
party  who  seeks  to  derive  an  advantage  there  is  no  evidence  to  show  when  they 
from  an  alteration  in  a  will,  to  adduce  were  made,  the  presumption  is  that  they 
some  evidence  from  which  a  jury  may  were  made  after  the  execution  ot  the 
infer  that  the  alteration  was  made  be-  will ;  and  if  there  be  a  codicil  to  the 
fore  the  will  was  executed.  I  do  not  will,  which  codicil  takes  no  notice  of 
consider  that  the  court  is  bound  to  say  them,  the  presumption  is,  that  they 
that  it  will  presume  such  alterations  to  were  made  after  the  date  of  the  codicil, 
have  been  made  either  before  or  after  And  the  same  presumptions  hold  re- 
execution.  With  regard  to  a  will,  I  do  gardlng  mutilation.  But  where  a  will 
not  see  any  necessary  presumption  of  has  been  drawn  with  blanks  left,  e,  g.^ 
tHe  kind.  As  to  a  deed,  a  presumption  for  the  names  of  the  legatees  and  the 
is  considered  to  exist  that  alterations  amount  of  the  legacies,  which  blanks 
have  been  made  before  execution,  be-  are  afterwards  filled  up,  but  there  is  no 
cause,  if  you  presume  them  to  have  evidence  to  show  when,  the  presump- 
been  subsequently  introduced,  you  pre-  tion  is  that  the  blanks  were  filled  in 
sume  a  crime ;  but  even  that  view  has  before  execution.  And  although  there 
only  recently  been  adopted.  With  re-  may  have  been  no  blanks,  but  the 
spect  to  a  will,  this  reasoning  has  no  names  of  the  legatees  are  found  inter- 
application.  There  is  no  crime  in  a  lined,  yet  if  the  interlineation  only  sup - 
testator  choosing  to  make  alterations  plies  a  blank  in  the  sense,  and  appears 
in  his  own  will,  and  all  that  can  be  said,  to  have  been  written  with  the  same  ink 
with  respect  to  such  alterations  as  these,  and  at  the  same  time  as  the  rest  of  the 
is  that  we  do  not  know  when  they  will,  the  court  will  conclude  that  it 
were  made.  Now,  a  testator  cannot  re-  was  written  before  execution.  In  Birch 
serve  to  himself  a  power  of  making  v.  Birch,  6  No.  Cas.  581,  where  some 
future  testamentary  gifts  by  unattested  blanks  were  filled  in  with  black  ink  and 
instruments.  If  a  general  statement  others  with  red,  it  was  presumed  that 
by  a  testatrix  that  she  had  made  some  the  additions  in  black  ink  were  made 
alterations  in  her  will  were  to  give  before  execution,  but  that  those  in  red 
validity  to  any  alterations  found  in  the  ink  were  made  after  execution,  the  en- 
instrument  after  her  death,  that  would  velope  in  which  the  will  was  found  ap- 
enable  her,  at  any  time  after  such  pearing  to  have  been  sealed,  opened, 
statement,  to  make  as  many  unattested  and  resealed.  *'  i  Jarm.  on  Wills  (5th 
alterations  as  she  pleased.  I  appre-  ed.)  *i43. 
hend  the  rule  is  that  those  who  pro-  2.  Theobald  on   Wills   (2d  ed.)  32 ; 
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fore  the  execution  of  the  will,  or  before  the  execution  of  a  codicil 
which  republishes  the  will,  showing  an  intention  to  benefit  an 
individual,  which  will  not  be  carried  out,  unless  the  alterations 
are  admitted,  may  be  given  in  evidence.^  Declarations  by  a  tes- 
tator after  execution  of  a  will,  that  an  alteration  was  made  before 
execution,  are  not  admissible.' 

3.  Alteratioiis  Dated  Prior  to  Exeontion. — The  fact  that  an  altera- 
tion in  the  testator's  handwriting  bears  an  earlier  date  than  the 
will,  is  not  alone  sufficient,  where  the  statute  specifies  that  altera- 
tions  shall  be  made  in  a  particular  way,  to  show  that  it  was  made 
before  execution.* 

Moore  r.    Moore,   I.    R.,  6   £q.    156;  the  declarations  of  a  testator,  made  be- 

In  re  Duffy,  I.  R.,  5  Eq.  506 ;  In   re  fore  the  execution  of  a  will,  are  admis- 

Hindmarch,  L.  R.,  i  P.  &  D.  307.    See  sible    to    show   that    alterations   were 

In  re  Adamson,  L.  R.,  3  P.  &  D.  253.  made  before  such  execution,  so  declara- 

1.  Doe  V,  Palmer,  16  Q.  B.  747;  20  tions  made  before  the  execution  of  a 

L.  J.  Qt   B.  367;  Dench  v.  Dench,  2  codicil,  which  republishes  the  will,  may 

Pro.  Div.  60;  In  re  Sykes,  L.  R.,  2  P.  be  admitted  to  show  that  the  alterations 

&  D.  26.  in  the  will  were  made  before  the  execu- 

The   testator    having    obtained   the  tion  of  the  codicil." 
lithographed  form  of  a  will  by  which         2.  In  re  Adamson,  L.  R.,  3  P.  &  D. 

the  property  was  left  to  all  the  children  256;   Doe   v.   Palmer,    16  Q^  B.   747. 

absolutely  on  the   death  of  the  wife,  Otherwise,   however,   if   made   before 

filled  up  the  blanks  in  his  own  hand-  the  execution  of  a  codicil  which  repub- 

writing,  and  in  the  place  of  the  bequest  lishes  the  will.     In  re  Sykes,  L.  R.,  3 

to  the  children  interlined  the   words,  P.  &   D.   26.     But  in  Ravenscroft   v. 

'^To  my  only  son,  A.  B."     The  bequest  Hunter,  2  Hagg.  69,  declarations  of  an 

to  all  the  children  was  canceled  hy  a  intent  to  benefit  certain  legatees,  made 

line  drawn  through  it.     No  reference  after  the  will  was  executed,    seem  to 

was  made  to  the  alterations  in  the  at-  have  been  admitted, 
testation  clause,  nor  were  any  initials        8.  /»  r^  Adamson, L.  R., 3  P.&  D. 253. 

placed  in  the  margin  to  identify  them.  In  this  case,  Sir  J.  Hannen  said:  "The 

The  surviving  attesting  witness  had  no  general  presumption,  is  that  unattest- 

knowledge  whether  the  alterations  were  ed  alterations  were  made  after  the  exe- 

made  at  the  time  of  execution.    The  cution  of  the  will,  but  this  presumption 

testator  had  one  child,  a  son,  by  the  may  be  rebutted  by  proof  or  internal 

second  wife,  who  took  a  life  interest  evidence  to  the  contrary.     In  the  pres- 

under  the  will,  and  five  children  by  a  ent  case   there  is  a   total  absence  of 

previous  marriage.  The  court  held  that  evidence  when  the  alterations  and  addi- 

the  presumption  arising  from   the  ig-  tions  were  made,  unless  the  fact  that 

norance  of  the  witness  was  rebutted  by  dates  prior  to  that  of  the  will  have  been 

a  declaration    of   the    testator,  made  affixed  to  some  of  them  by  the  testator 

previous  to  the  execution  of  the  will,  is  to  be  deemed  such  evidence.     I  have 

that  he  intended  to  provide  for  the  child  been  unable  to  find  any  case  in  which 

of  the  second  marriage  and  by  the  other  it  has  been  held  that  a  date  to  an  altera- 

drcumstances  of  the  case.     Dench  v.  tion  was  in  itself  sufficient  to  establish 

Dench,  2  Prob.  Div.  60.  that  it  was  made  at  that  time.     It  is  no 

In  Re  Sykes,  L.  R.,  3  P.  &  D.  26,  doubt  a  general  presumption  that  docu- 

the  deceased  executed  a  will  and  codi-  ments  were  made  on  the  day  they  bear 

cil,  the  latter  referring  to  the  former  by  date,  Taylor  on  Evidence,  ^  137;  but 

its  date.  The  name  of  the  executor  ap-  it  may   well  be  that  the  presumption 

pointed  by  the  will  was  written  on  an  does  not  exist  with  reference  to  altera- 

erasure.  The  court  admitted  the  decla-  tions  in  a  will,  though    made  by  the 

ration  of  the  testator  as  to  the  person  testator  him8elf,because  the  legislature, 

he  had  appointed  executor,  made  before  in  prescribing  the  conditions  necessary 

the  execution  of  the  codicil,  and  granted  for  the  due  execution  of  testamentary 

probate  of  the  will  and  codicil  to  such  papers,  intended  to  guard  against  cer- 

^ecutor.     Sir  J.  Hannen  said:    "As  tain  innocent  acts  of  testators  as  well  as 
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4.  Distinctions  Between  Ink  and  Pencil  Alterations. — Alterations 
in  ink  are  presumed  to  be  final,  while  those  in  pencil,  the  will  be- 
ing written  in  ink,  are  prima  facie  deliberative  only,  and  the  orig- 
inal writing  will  have  eflfect.^     Where  the  alterations  are  of  both 

kinds  in  the  same  instrument,  the  presumption   as  to  each  is 

the  fraudulent  acts  of  others.  The  object  Thus,  where  a  will  was  written  in  ink, 
of  the  Statute  i  Vict.,  ch.  26,  is  to  obtain  and  formally  executed,  and  the  testator 
the  security'  of  the  attestation  of  two  afterward  drew  a  line  in  pencil  through 
witnesses  to  the  fact  that  the  testator  a  clause  in  the  will,  it  was  held  that  the 
has  executed  the  whole  instrument  erasure  in  pencil  raised  no  presumption 
sought  to  be  proved.  If,  in  the  ab-  of  revocation,  and  that,  without  other 
sence  of  any  proof  that  the  alterations  explanation,  it  was  properly  regarded 
in  a  will  were  made  before  execution,  not  as  a  revocation  of  the  clause,  but 
beyond  the  fact  that  they  bear  an  earlier  as  merely  deliberative,  or  indicative  of 
date  in  the  testator's  handwriting,  they  some  future  and  incomplete  purpose, 
were  admitted  to  probate,  the  security  Francis  v,  Grover,  5  Hare  39.  Wigram, 
of  two  witnesses  would  be  wanting  and  V.  C,  said:  **The  alleged  omission 
the  mere  statement  of  the  testator  was  in  not  directing  the  jury  that, 
would  be  acted  upon.  It  has  been  held  prima  facie^  the  pencil  erasure  was  a 
that  declarations  by  a  testator,  after  revocation,  and  that  they  were  there- 
execution  of  a  will,  that  an  attestation  fore  bound  to  find  the  bequest  revoked, 
was  made  before,  are  not  admissible  in  unless  evidence  was  given  to  counter- 
evidence,  Doe  V,  Palmer,  16  Q^  B.  vail  that  act.  The  judge  certainly  did 
747;  but  if  the  date  written  by  the  tes-  not  tell  the  jury  that  the  pencil  erasure 
tator  be  taken  as  sufficient,  his  declara-  was  a  revocation,  but  only  that  the  act 
tion  would  be  accepted  without  proof,  was  equivocal,  and  that  they  were  to 
whether  it  was  made  before  or  after  decide,  from  the  collateral  facts  and  the 
the  execution.  It  may  be  said  that  there  nature  of  the  alteration,  which  was 
is  little  probability  of  a  testator  affixing  in  pencil  instead  of  the  more  durable 
a  false  date  to  an  alteration  in  his  will,  material,  ink,  what  effect  was  to  be 
but  my  experience  in  this  court  leads  given  to  it ;  and  the  judge  observed 
me  to  a  different  conclusion.  That  I  very  properly  that  the  testator  had 
am  not  alone  in  deeming  it  necessary  to  taken  pains  to  have  the  will  formally 
guard  against  such  practices  by  testators  drawn  up,  and  had  afterward  made 
is  proved  by  the  following  passage  in  pencil  alterations.  Omitting  the  case 
the  judgment  of  the  privy  council  in  of  Mence  v.  Mence,  18  Ves.  Jr.  348, 
Croker  v,  Hertford,  4  Moo.  P.  C.  367:  it  appears  to  me  that,  in  the  cases 
*The  want  of  specific  identification  of  Parkin  r.  Bainbridge,  3  Ph.  321; 
would  of  necessity  repeal,  to  a  certain  Ravenscroft  v.  Hunter,  2  Hagg.  68; 
extent,  the  statute;  for  if  a  general  Lavender  v.  Adams,  i  Add.  403; 
reference  would  do,  why  should  not  a  Edwards  v.  Astley,  i  Hagg.  490,  and 
testator  write  as  many  codicils  as  he  Hawkes  v.  Hawkes,  i  Hagg.  321,  the 
pleases  after  the  incorporating  codicil,  learned  judges  have  all  considered  that 
and  by  omitting  to  date  them  or  by  a  pencil  alteration  may  l>e  final,  or  that 
antedating  them,  defeat  the  provisions  it  may  be  deliberative;  and  that,  from 
of  the  statute.^'"  the  nature  of  the  act,  they  consider  it, 
1.  I  Jarm.  on  Wills  (5th  ed.)  *i33;  prima  facie^  as  deliberative  and  not 
Theobald  on  Wills  (2d  ed.)  32  ;  Hawkes  final.  That  view  has  always  been  taken 
r.  Hawkes,  z  Hagg.  321;  Edward  f.  Ast-  in  the  ecclesiastical  courts,  admitting 
ley,  I  Hagg.  490 ;  Ravenscroft  v.  that  any  circumstance  appearing  upon 
Hunter,  2  Hagg.  68 ;  Parkin  v.  Bain-  the  face  of  the  will,  or  facts  appearing 
bridge,  3  Ph.  321 ;  Lavender  v,  Adams,  by  extrinsic  evidence,  must  be  taken 
I  Add.  403 ;  Bateman  v.  Pennington,  3  into  account  in  deciding  the  question. 
Moo.  P.  C.  223;  Francis  v,  Grover,  5  It  is  impossible  not  to  feel  the  force  of 
Hare39;  Garm  7'.  Gregory,3  De  G.  M.  what  the  learned  judges  have  said. 
&  G.  780;  In  re  Hall,  L.  R.,  2  P.  &  D.  Every  man  who  makes  an  alteration  in 
256;  In  re  Adams,  L.  R.,  2  P.  &  D.  ink  supposes  that  alteration  to  remain, 
367.  See  further  Mence  v,  Mence,  18  for  the  material  cannot,  without  much 
Ves.  Jr.  348;  Goods  of  Bellamy,  14  W.  labor,  be  got  rid  of;  but  with  respect 
R.  501.  to  alterations  in  pencil,  the  probability 
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stronger  than  if  either  stood  alone.'  Any  circumstances  appear- 
ing  upon  the  face  of  the  will,  facts  appearing  by  extrinsic  evidence, 
or  even  the  declarations  of  the  testator,  maybe  taken  into  account 
in  deciding  the  question.* 

is  that  thej  have  been  made  as  notes  done,  the  course  the  testator  had  taken 

for  the  purpose  of  altering  the  instru-  in  executing  a  formal  instrument,  and 

merit,  to  be  changed  as  the   testator  all  the  surrounding  facts  which  were 

thinks  fit.    The  act  is  deliberative,  and  brought   to   their  attention ;    and  the 

I  cannot  say  that  the  learned  judge  did  judge  was  satisfied  with  the  verdict.     I 

not  do  right   when   he  so  stated   the  see  no  ground  for  directing  anew  trial." 

law  of  the  case,  and  left  it  to  the  jury  Pennsyhmnia. — Alterations  in  a  will 

to  consider  the  efTect  of  the  alteration,  made  by  the  testator  with  a  lead  pencil, 

He  clearly  defined  the    question   in-  signify  the  same  inteqt  and  have  the 

tended  to  be  referred  to  them,  and  left  same  effect  as  if  they  were  in  ink ;  and 

it  to  the  jury  as  distinctly  as  it  could  be  from  the  fact  that  the  alterations  are  in 

left.    Id  that  view,  therefore,    of  the  pencil  upon  a  will  written  in  ink,  no 

case,  I  do  not  see  any  ground  to  alter  presumption  arises  that   they  are  de- 

their  conclusion.     I  cfo  not  understand  liberative  only  and  do  not  express  the 

Sir  William  Grant,  in  Mence  v.  Mence,  final  intent  of  the  testator.    Tomlin- 

i8  Ves.  Jr.,  348,  as  meaning  to  lay  down  son's    Estate,    133    Pa.   St.   245.     See 

any  abstract  rule.     In  that  case  there  Knox's  Estate,  131  Pa.  St.  220. 

was  a  residuary  clause,   and   a   pencil  1.  Hawkes  v,  Hawkes,  i  Hagg.  321. 

line    drawn     through     the     residuary  In   Hawkes  v.  Hawkes,  i   Hagg.  322, 

clause,  so  far  as  it  related  to  the  dis-  Sir  J.  Nichol  said  :   **  There  are  various 

position  of  the  property  ;  but  the  words  erasures,    and    crossings,    and    inter- 

*  and  as  to  all  my  ready  money,  securi-  lineations  —  some  in   pencil,  some   in 

ties  for  money,'  etc.,  which  were  de-  ink;  the  general  presumption  and  proba- 

scriptlve   of    the    property,    were    left  bility  are,   that,   where   alterations  in 

standing.     Against  the  residuary  clause  pencil    only   are   made,   they  are   de- 

in  the  margin  the  testator  had  writ-  liberative;  where  in  ink,  they  are  final 

ten, '  This  is  to  be  particularly  noted;'  and  absolute;  but   when   they   are  of 

giving  as  a  reason  for  the  erasure  that  both  sorts,  the  presumption  as  to  each 

he  meant    to  make    a  different    dis-  is  stronger ;  if  the  writer  had  made  up 

position  of  some  portraits  and   other  his  mind,  and    intended  the   variation 

specific  articles.    Then,  in  the  residu-  to  be  final,  he  would,  instead  of  pencil, 

ary  clause,  there  were  some  directions  have  used  the  other  material,  ink ;  if 

given  as  to  advances  for   his   natural  he   were  deliberating  only,  and  unde- 

sons  and  a  nephew,  and  opposite  to  cided,    he    would     not    use    ink,    but 

that  the  testator  had   written   in    the  pencil." 

margin,  'This  should  be  modified.'  2.  Ravenscroft  v.  Hunter,  2  Hagg. 
Sir  William  Grant,  having  the  erasure  69;  Francis  v,  Grover,  5  Hare  47. 
and  the  notes  In  the  margin  before  him,  Declaratloni  of  the  teatator,  t>efore 
came  to  the  conclusion  that  the  testa-  the  execution  of  the  will,  showing  an 
tor  did  intend  to  revoke  the  residuary  intent  to  benefit  a  particular  individual, 
bequest;  that  he  intended  to  revoke  it  which  cannot  be  carried  out  unless  the 
so  far  as  the  disposing  part  went ;  and  alterations  are  admitted,  may  be  given 
that  he  had  intended  also  not  to  leave  in  evidence.  Doe  v.  Palmer,  16  Q^B. 
the  other  part  standing  against  which  747;  Dench  r.  Dench,  L.  R..  2  P.  &  D. 
he  had  written  that  it  was  *to  be  modi-  60 ;  /«  r«  Sykes,  L.  R,,  3  P.  &  D.  26. 
fied. '  I  cannot  understand  Sir  William  In  Ravenscroft  v.  Hunter,  2  Hagg.  69, 
Grant  as  intending  by  this  intention  to  such  declarations  were  admitted,  though 
lay  down  any  abstract  rule  of  law  dif-  made  after  the  will  was  executed.  But 
ferent  from  that  which  has  been  recog-  the  testator's  declarations,  subsequent  to 
nized  by  other  judges.  In  this  case  I  the  execution,  that  a  particular  alter- 
am of  opinion  that  the  learned  judge  ation  was  made  before,  are  inadmissible, 
did  not  miscarry  in  point  of  law,  in  not  In  re  Adamson,  L.  R.,  3  P.  &  D.  256 ; 
directing  the  jury  that  they  were  bound  Doe  v.  Palmer,  x6  Q^,  B.  747.  Other- 
to  assume  a  revocation  unless  the  con-  wise,  if  the  will  has  been  republished 
trary  was  proved.  The  jury  were  di-  since  the  declaration  by  a  subsequent 
Tected  to  consider  the  nature  of  the  act  codicil.   In  re  Sykes,  L.  k.,  3  P.  &  D.  2S. 
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6.  Mode  of  Making  Alterations. — Unless  the  local  statute  points 
out  a  different  method,  alterations  which  merely  revoke  existing 
provisions  of  the  will  may  be  made  as  prescribed  by  the  Statute 
of  Frauds,  by  burning,  tearing,  canceling,  or  obliterating  the  par- 
ticular provision ;  ^  but  if  the  alteration  in  effect  creates  a  new 
devise  or  bequest,  or  enlarges  an  existing  interest,  the  whole  instru- 
ment should  be  re-executed  or  the  alterations  made  by  a  duly 
executed  codicil.^     If  a  will  is  republished  by  codicil,  it  is  enough 

1.  Swinton  v,   Bailey,  48  L.  J.  57;  Ibbetson,   2   Curt.    337;     Townley    z\ 

Larkins  v.  Larkins,  3  B08.  &  P.  16;  In  Watson,  3  Curt.  761 ;  In  re  James,  i  S. 

re  Kirkpatrick's  Will,  22  N.  J.  Eq.  463 ;  &  T.  238. 

Bigelow  V.  Gillott,  123  Mass.  102;  Tu-  The  court  will  only  endeavor  to  dis- 

dor  V.  Tudor,   17  B.  Mon.  (Ky.)  389;  cover  the  original  by  the  use  of  glasses 

Mcpherson    v,    Clark,    3   Bradf.    (N.  or  similar  means,  and  not  by  the  use  of 

Y.)  92.  chemicals,  or  removal  of  any  substance 

In  Swinton  v,  Bailey,  48  L.  J.  57,  it  from  the  will.    In  re  Beavan,  2  Curt, 

was  held  that  a  greater  estate  might  be  369;   In  re  Horsford,  L.  R.,  3   P.  &  D. 

reduced  to  a  less  without  cutting  out  211 ;  /»  r^  Nelson,  I.  R.,  6  Eq.  569.    See 

the  whole  clause.    But  see  Eschbach  v.  Lushing^on  v.  Onslow,  6  No.  Cas.  183. 

Collins,  61  Md.  499.  It  appears  to  be  clear  that  no  exter- 

InterllneatlonB  require  a  new  attes-  nal  evidence  would  be    admitted    to 

tation.     Doane  v.  Hadlock,  42  Me.  74.  show   what  the  original   words  were» 

New  Tor k. — Under  the  New  York  except  in  a  case  of  dependent  relative 

Revised    Statutes    a    codicil   or  othef  revocation.     In   re  Horsford,  Lf.  R.,  3 

writing  duly  executed  is  required.   Mat-  P.  &  D.  211;    In  re  Nelson,  I.  R.,  6 

tcr  of  Prescott,  4  Redf.  (N.  Y.)  178.  Eq.  S69.     See   Townley  v.   Watson,   3 

Victorlaii  Statute.— The    Wills  Act,  Curt.  761;  Theobald  on  Wills  (2d  ed.)  33. 

1   Vict.,  ch.  26,    §   21,   enacts  that  no  3.  In  re  Wilson's  Will,  8  Wis.  171 ; 

obliteration,  interlineation,  or  other  al-  Jackson  v.  Holloway,  7  Johns.  (N.  Y.) 

teration,  made  in   any    will   after  the  395;    McPherson    v.   Clark,   3    Bradf. 

execution  thereof,  shall  be  valid  or  have  (N.  Y.)  99;  Wolf  v.  Bollinger,  62  III. 

any  effect,  except  so  far  as  the  words  372;  Doane  v,  Hadlock,  42  Me.  72;  In 

or  effect  of  the  will  before  such  altera-  re    Penniman's   Will,   20   Minn.   253 ; 

tion  shall  not  l)e  apparent,  unless  such  Pringle  f.  M'Pherson,  2  Brev.  (S.Car.) 

alteration   shall    be    executed   in    like  289.      See    Eschbach    v.    Collins,    61 

manner  as  hereinbefore  is  required  for  Md.  478 ;    Wheeler   v.   Bent,   7   Pick, 

the  execution  of  the  will;  but  the  will,  (Mass.)  61. 

with  such  alteration  as  part  thereof.  A,  having  made  his  will,  duly  exe- 
shall  be  deemed  to  be  duly  executed  if  cuted,  devising  all  the  lands  of  which 
the  signature  of  the  testator  and  the  he  was  then  in  possession  to  his  four 
subscription  of  the  witnesses  be  made  sons,  and  having  afterward  become 
in  the  margin,  or  on  some  other  part  seised  of  other  lands,  altered  his  will 
of  the  will  opposite  or  near  to  such  al-  by  erasures  and  interlineations,  so  as  to 
teration,  or  at  the  foot,  or  end  of,  or  make  the  devise  extend  to  all  lands  of 
opposite  to,  a  memorandum  referring  which  he  should  die  seised;  and  in- 
to such  alteration,  and  written  at  the  dorsed  a  memorandum  to  that  effect  on 
end  or  some  other  part  of  the  will.  the  will,  stating  the  alterations  which 

An    alteration    opposite   which   the  he  had  made;  but  the  memorandum  was 

testator  and   two  witnesses   have   set  attested  by  two  witnesses  only.    It  was 

their  initials    in  the   margin,   is  suffi-  held  that  the  erasures  and  interlinea- 

ciently    executed   under    this   section,  tions  did  not  destroy  the  original  de- 

In  re  Blewitt,  49  L.  J.  P.  31 ;  5  P.  D.  vise;  but  that  the  alteration,  not  being 

116;  see  also  In  re  Treeby,  L.  R.,  3  P.  attested  by  three  witnesses,  could  not 

&  D.  242;  In  re  Shearn,  50  L.  J.  P.  15.  operate;  and  the  lands  acquired  subse- 

'  Where  the  original    is    completely  quent  to  the  date  of  the   devise,  de- 
obliterated  and   not  ascertainable,  the  scended  to  the*heirs-at-law.  Jackson  v. 
will  must  be  considered  blank,  so  far  Holloway,  7  Johns.  (N.  Y.)  394. 
as  the  obliteration,  interlineation,  or  Attestation  of  InterllneatiOBa — ^Knowl- 
other  alteration  is  concerned.    In  re  edge  of  Their  Import.  —  Where    the 
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to  show  that  the  alterations  were  made  before  the  execution  of 
the  codicil.* 

ft.  Alterations  by  a  Stranger. —  Interlineations  and  alterations 

made  by  a  stranger  have  no  legal  effect.* 

witnesses  attested  the  interlineations  of  the  erasures  and  interlineations  onlj^ ; 
without  knowing  what  or  where  they  their  attestation  of  such  erasures  and 
were,  it  was  held  that  the  attestation  interlineations  consisting  of  no  more 
was  invalid.  In  re  Penniman's  Will,  than  the  signing,  at  the  testator's  re- 
20  Minn.  246,  the  court,  by  Berry,  quest,  of  a  memorandum  which  had 
j.,  said  :  "  Our  statute  has  prescribed  not  been  signed  by  the  testator  himself, 
the  manner  in  which  wills  must  be  ex-  and  without  any  knowledge  on  their 
ecuted,  and  this  in  language  so  per-  part  of  the  number  or  location  or  na- 
emptory  and  explicit  as  to  leave  no  ture  of  the  erasures,  interlineations, 
doubt  upon  the  point  that  the  general  and  additions.  What  was  said  by  the 
rule,  which  renders  it  indispensable  witness  J.  K.  Sidle,  in  answer  to  the 
that  a  will  should  be  executed  in  strict  inquiry  of  the  court,  as  it  appears  in 
compliance  with  the  forms  of  law,  is  in  his  testimony  is,  we  think,  entitled  to 
force  here.  Section  5,  ch.  47,  Gen.  Stat.,  no  weight  as  against  the  other  testi- 
enacts  that  'no  will  .  .  .  shall  be  mony  of  himself  and  H.  G.  Sidle,  and 
effectual  to  pass  any  estate,  real  or  the  statements  of  the  memorandum, 
personal,  or  to  charge  or  in  any  way  It  is  to  be  observed,  too,  that  the  integ- 
affect  the  same,  unless  it  is  in  writing  rity  of  wills  would  be  greatly  jeopar* 
and  signed  at  the  end  thereof  by  the  dized,  if  attestations  like  that  in  this 
testator,  or  by  some  person  in  his  pres-  instance  were  to  be  upheld,  either  as  a 
ence  and  by  his  express  direction,  and  sufficient  attestation  of  erasures  and 
attested  and  subscribed  in  his  presence  interlineations,  or  of  the  will  as  altered 
by  two  or  more  competent  witnesses.'  thereby,  since,  the  erasures  and  inter- 
Now,  if  the  erasures,  interlineations,  lineations  not  being  pointed  out  or 
and  additions  in  this  instance  are  to  be  identified,  any  number  of  them  could 
held  valid,  the  result  is  that  the  original  be  made,  at  any  time,  under  cover  of 
will,  as  such,  is  superseded  by  the  (so  to  this  attestation." 

speak)  new  will,  which  has  been  made  Alteration  by  Attesting  Witness. — A 
out  of  it  by  the  alterations,  and  a  re-  testator  made  his  last  will  and  testa- 
execution  or  a  new  execution  is  required,  ment,  disposing  of  his  real  and  personal 
just  as  a  republication  would  be  neces-  estate,  which  was  signed,  sealed,  pub- 
sary  in  a  like  case,  if  publication  of  lished,  and  attested  by  two  witnesses, 
wills  was  required  here,  as  in  some  Subsequently,  one  of  the  witnesses,  by 
countries.  Pringle  v,  M'Pherson,  2  order  of  the  testator,  and  in  his  pres- 
Brev.  (S.  Car.)  289;  i  Redfield  on  ence,  made  some  alterations  in  its 
Wills  (4th  ed.)  315,  316,  §^  22,  23,  25.  provisions  both  as  to  the  real  and  per- 
*'The  attestation  of  the  original  will  sonal  estate,  but  there  was  no  attesting 
is,of  course,  not  an  attestation  of  the  will  witness  to  the  alterations.  The  testa- 
as  altered ;  and  if  there  is  no  other  suf-  tor  merely  put  his  finger  to  the  signa- 
ficient  attestation  of  the  will  as  altered,  ture  and  said  **  it  was  as  he  wanted  it," 
it  cannot  be  sustained,  since  it  is  not  and  the  witness  making  the  alterations 
attested  as  imperatively  required  by  the  made  an  indorsement  on  the  back  of 
statute.  Doane  v,  Hadlock,  42  Me.  72;  the  will  to  refresh  his  memory.  It  was 
Jackson  ^.  Holloway,  7  Johns.  (N.  Y.)  held  by  the  court  that  the  alteration 
3991  The  only  other  attestation  is  that  was  no  revocation  of  the  whole  will, 
of  the  Sidles,  and  we  think  it  affirma-  and  that  the  will  as  it  stood  before  the 
tively  and  clearly  appears  that  this  can-  alteration  was  a  goodwill  to  pass  real 
not  be  regarded  as  an  attestation  of  the  estate,  and  that,  as  altered,  it  was  a 
wilL  The  testimony  of  the  Sidles  upon  good  will  to  p^ss  the  personal  estate 
the  hearing  for  probate,  as  well  as  the  according  to  the  alterations.  Greer  v, 
language  of  the  attestion  clause  signed  McCrackin,  Peck  (Tenn.)  301. 
Wthem  (Mundy  V.  Mundy,  15  N.  J.  1.  Tyler  v.  Merchant  Taylors'  Co., 
Eq.  293),  and  which  is  in  the  hand-  15  Prob.  Div.  216;  Burge  v.  Hamilton^ 
writing  of  the  testator,  shows  conclu-  72  Ga.  568.  Compare  Lushington  v, 
sively  that,  both  in  the  understanding  Onslow,  12  Jur.  465 ;  In  re  Wyatt,  2  S. 
of  the  testator  and  the  witnesses,  their  &  T.  494. 
attestation  was  at  most  an  attestation        2.  Morrell  v,  Morrell,  7  Prob.  Dir. 
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7.  Alterations  by  a  Legatee. — Whatever  the  effect  of  alterations 
made  by  a  legatee  as  to  avoiding  the  legacy  so  altered,  such  alter- 
ations cannot  affect  other  bequests  in  the  will,  to  himself  or 
others.* 

Xn.  Ebyocatioh— 1.  Testator's  Sight  to  Alter  or  Sevoke. — Owing 
to  the  ambulatory  nature  of  wills,  a  testator  may  revoke  or  alter 
his  will  at  any  time  before  death,  provided  only  he  observes  the 
formalities  prescribed  by  the  governing  statute.* 

2.  Sevocation  Defined. — By  revocation  is  meant  the  destruction 
of  the  operative  force  of  the  will,  either  in  part  or  entirely,  by 
some  extrinsic  act  in  regard  to  it,  or  by  making  and  publishing  a 
later  instrument  in  the  nature  of  a  will  aninto  revocandi,  or  by 
operation  of  law  from  the  testator's  marriage  and  birth  of  issue, 
or  the  alteration  of  his  estate.* 

3.  Presumption  of  Sevocation. — See  Lost  Papers,  vol.  13,  p. 
1091. 

4.  Parol  Sevocation. — Under  the  Statute  of  Frauds,*  the  Stat- 
ute of  Victoria,*  and  corresponding  statutes  in  the  United 
States,  no  duly  executed  written  will  or  any  provision  therein  can 
be  revoked  by  parol.®  Exceptions  exist  in  regard  to  wills  of  per- 
sonal property  in  New  Jersey  and  Florida,  and  in  regard  to  wills 
of  both  real  and  personal  property  in  Pennsylvania,  Maryland, 
and  Tennessee,  provided  the  words  of  revocation  are  reduced  to 
writing,  read  over,  and  approved  by  the  testator  in  his  life- 
time.''^ 

70,  Story,  J.,  in   Smith   v.   Fenner,   i  See  Goodseirs  Appeal,  55  Conn.  171 ; 

Gall.  (U.  S.)  170;  Doane  t;.  Hadlock,  Kent  v.  Mahaffey,   10  Ohio  St.   204; 

42  Me.  72  ;  Grubbs   v,  McDonald,  91  Perjue  v,    Perjue,  4   Iowa  520;    Hyl- 

Pa.  St.  236.     See  Jackson  v.  Malin,  15  ton   v,   Hylton,   x,  Gratt    (Va.)    101 ; 

Johns.  (N.  Y.)  293.  Wittman   v,   Goodhand,  26    Md.  95; 

1.  Story,  J.,  in  Smith  v.  Fenner,  i  Kennedy  v,  Upshaw,  64  Tex.  412; 
Gall.  (U.  S.)  174;  Doane  v.  Hadlock,  Jackson  t'.  Kniffen,  2  Johns.  (N.  Y.) 
42  Me.  72.  See  Jackson  z;.  Malin,  15  31;  Slaughter  v.  Stephens,  81  Ala.  418; 
Johns.  (N.  Y.)  293.  Brown  v,  Thorndike,  15   Pick.  (Mass.) 

2.  Schouler  on  Wills  (2d  ed.),  $§  3S0,  393;  Jones  v.  Moseley,  40  Miss.  261; 
429-431.  Taylor  v.  Pegram,  151   111.   106;  Har- 

Mutual  wills  prove  an  exception.  See  groves  v.  Redd,  43  Ga.  143;  Herbert  v. 

sufra,  this  title.   Classification — Joint  Long,  15  Ky.  L.  Rep.  427  ;  Lewis   v. 

and  Mutual  Wills,  Lewis,  2  W.  &  S.  (Pa.)  455;  Mundy  ?% 

8.  I  Jarm. on  Wills  (Rand.  &  Talcott's  Mundy,  15  N.  J.  Eq.  290;  Ladd's  Will, 

ed.),  p.  268,  note  i ;  Schouler  on  Wills  60  Wis.  1S7. 

(2d  ed.),  §380;  2Greenl.  Ev.  (z4th  ed.),  7.  Stimson's  Am.  Stat.  Law,  $  2675; 

4  680 ;  /m  re  Woodward,  L.  R.,  2  P.  &  D.  Pars.  Dig.,  tit.  "  Wills,"  par.  17;  AVw 

206;  Christmas  v,  Whinyates,  3  S.  &  T.  Jersey  Stat.,  tit.  "  Wills,"  par.  14;  Ten- 

81;  White  V,  Casten,  1  Jones  (N.  Car.)  nessee  Code,$  3008;  Florida  StaL,  ch. 

197.  See,  as  to  animus  revocandi.  Mills  200,  §  3  ;  Maryland  Rev.  Stat.,  art.  49, 

t;.  Millward,  15  Prob.  Div.  20;  Rich  i;.  §  6;    Rodgers    v,   Rodgers,  6   Heisk. 

Gilkey,  73Me.  595;  Wilboum  v.  Shell,  (Tenn.)  4^;  Boudinot  v,  Bradford,  3 

^9  Miss.  205;  Forbing  v,  Weber,  99  Yeates  (Pa.)  170. 

Ind.  588.  Prior  to  the  revision  of  the  Conmecii- 

4.  29  Car.  II.,  ch.  3,  ^  6,  22.  cut  statutes  in  1821,  wills  might  be  re- 

5.  I  Vict.,  ch.  26,  §^  18,  20,  21.  voked  in  the  state  by  parol.    Card  v. 

6.  Stimson's  Am.  Stat.  Law,  ^  2672.  Grinman,  5  Conn.  164. 
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6.  Revocation  by  Barning,  Tearing,  Canceling,  Obliterating,  or  De- 
itroying. — Under  the  Statute  of  Frauds,*  the  Statute  of  Victoria* 
and  corresponding  statutes  in  the  United  States,  a  will  or  codicil, 
or  any  part  thereof,  may  be  revoked  by  the  burning,  tearing,  can- 
celing, obliterating,  or  destroying  of  the  same  by  the  testator 
himself  or  some  one  in  his  presence,  and  by  his  direction,  with  in- 
tent to  revoke  it.*  The  act  of  destruction  must  be  accompanied 
with  the  animus  revocandi  or  intent  to  revoke,  and  both  must  concur 
to  constitute  a  legal  revocation.*  The  animus  or  intent  also  gov- 
erns the  extent  and  measure  of  operation  to  be  attributed  to  the 

1.  "•  By  the  6th  section  of  the  Statute  8.  Stimson's  Am.  Stat.  Law,  ^ 
of  Frauds,  it  is  enacted  'that  no  devise  2672.  Goods  of  Dodd,  Dea.  290.  See 
in  writing  of  any  lands,  tenements,  or  Brown  v,  Thorndike,  15  Pick.  (Mass.) 
hereditaments,  nor  any  clause  thereof,  388;  Smith  v,  Dolby,  4  Harr.  (Del.) 
shall  be  revocable  otherwise  than  by  350;  Clingan  v,  Mitcheltree,  31  Pa.  St. 
some  other  will  or  codicil  in  writing,  or  25  ;  Burns  x'.  Burns,  4  S.  &  R.  (Pa.) 
other  writing  declaring  the  same,  or  295;  Dan  r.  Brown,  4  Cow.  (N.  Y.) 
by  burning,  canceling,  tearing,  or  ob-  483;  Clark  v.  Smith,  34  Barb.  (N.  Y.) 
literating  the  same  by  the  testator  him-  140;  Timon  t'.  Claffy,  45  Barb.  (N.  Y.) 
self,  or  in  his  presence  and  by  his  438;  Semms  v,  Semms,  7  Har.  &  J. 
directions  and  consent ;  but  all  devises  (Md.)  388;  Spoonemore  v.  Cables,  66 
and  bequests  of  lands  and  tenements  Mo.  579;  Barker  v»  Bell,  46  Ala.  216; 
shall  remain  and  continue  in  force  until  White  v.  Casten,  i  Jones  (N.  Car.) 
the  same  be  burnt,  canceled,  torn,  or  197;  Johnson  v.  Brailsford,  2  Nott.  & 
obliterated  by  the  testator,  or  his  direc-  M.  (S.  Car.)  272;  Means  r.  Moore,  3 
tions,  in  manner  aforesaid,  or  unless  the  McCord  (S.  Car.)  282;  Boylan  x\ 
same  be  altered  by  some  other  will,' etc.,  Meeker,  28  N.  J.  L.  274;  Smock  r. 
executed  as  therein  mentioned."  i  J  arm.  Smock,  1 1  N.  J.  Eq.  156 ;  Marr  z\  Marr, 
on  Wills  (5th  ed.)  *I29.  2  Head  (Tenn.)  303 ;  Dower  r.  Seeds,  28 

2.  By  the  Sutute  1  Vict.,ch.  26,  ^§  20,  W.  Va.  113  ;  Wolf  v.  Bollinger,  62  111. 
21,  it  is  provided  that  '*  no  will  or  codi-  368;  Slaughter  v.  Stephens,  81  Ala. 
cil,  or  any  part  thereof, shall  be  revoked  418;  Gains  v.  Gains,  2  A.  K.  Marsh, 
otherwise  than  as  aforesaid,  or  by  (Ky.)  100;  Steele  v.  Price,  5  B.  Mon. 
another  will  or  codicil  executed  in  (Ky.)  58;  Patterson  r.  Hickey,  32  Ga. 
manner  hereinbefore  required,  or  by  15^;  Lawyer  t'.  Smith,  8  Mich.  411. 
some  writing  declaring  an  intention  to  The  local  statutes  in  the  several 
revoke  the  same,  and  executed  as  a  will  states  differ  somewhat,  and  should  be 
or  by  the  burning,  tearing,  or  other-  consulted.  In  Georgia,  Delaware, 
wise  destroying  the  same  by  the  testa-  Iowa,  Kansas,  Nevada^  and  Ohio  it 
tor,  or  by  some  person  in  his  presence  seems  that  the  act  of  destruction  may 
and  by  his  direction,  with  the  intention  be  performed  by  a  third  person  acting 
of  revoking  the  same,"  and  that  **  no  by  the  testator's  express  direction  in  his 
obliteration, interlineation,  or  other  al-  absence.  In  New  Tork,  Arkansas, 
teration  made  in  any  will,  after  the  ex-  California,  Oregon,  Dakota,  Alabama, 
ecutton  thereof,  shall  be  valid  or  have  Montana,  and  Utah  the  fact  of  destruc- 
an^  effect  except  so  far  as  the  words  or  tion  and  the  testator's  consent  thereto 
effect  of  the  will  before  such  alteration  must  be  proved  by  two  witnesses.  Stim- 
shall  not  be  apparent,  unless  such  alter-  son's  Am.  Stat.  Law,  §  2672. 

ation  shall  be  executed  in  like  manner  BeTOcatlon  of  Hologrftpliic  Will. — To 
as  hereinbefore  is  required  for  the  ex-  revoke  a  holographic  will,  made  under 
ecution  of  the  will."  the  Tennessee  Act  of  1784,  there  must 
Under  this  statute,  revocation  by  be  some  act  done  plainly  showing  such 
burning  or  tearing  remains  the  same  intention,  such  as  cancellation,  destrue- 
ns under  the  Statute  of  Frauds,  but  tion,  reclarpation  from  the  hands  of  the 
cancellation  or  obliteration  is  ineffec-  person  with  whom  it  may  have  been 
toal  unless  it  amounts  to  effacement,  or  lodged  for  safe  keeping,  or  removal  from 
the  alterations  are  executed  in  the  the  place  of  deposit.  Marr  v,  Marr,  2 
manner  prescribed  for  the  execution  of  Head  (Tenn.)  303. 
wills.  I  Jarm.  on  Wills  (5th  ed.),  4  140.  4.  Clarke  v,   Scripps,   2   Rob.  567; 
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act,  and  determines  whether  it  shall  effect  a  revocation  of  the 
whole  instrument  or  only  a  portion,  and  what  portion,  of  it.* 
Thus,  if  a  testator  attempts  to  destroy  his  will,  in  a  fit  of  insanity,* 

Mills  V.  Millward,  15   Prob.  Div.  20  ;  extent  and  measure  of  operation  to  be 

Dan  V,  Brown,  4  Cow.  (N.  Y.)  483;  attributed   to   the   act,  and  determine 

Delafield  v.  Parish,  25  N.  Y.  9;  Smock  whether  the  act  shall  effect  the  rcToca- 

V,  Smock,  II    N.  J.  Eq.   156  ;  Wolf  v,  tion  of  the  whole  instrument,  or  onlj 

Bollinger,  62  111.  368;  Dickey  v.  Male-  of   some,    and    what,    portion     there- 

chi,  6  Mo.  177;  Wright  v.  Wright,  5  of."     See  also/n  r^r  Cook's  Will,  5  Pa. 

Ind.  3S9;  Runkle  v.  Gates,  11  Ind.  95  ;  L.  J.  i. 

Overall  v.  Overall,  Litt.  Sel.  Cas.  (Ky.)  In  Frear  v,  Williams,  7  Baxt.  (Tenn.) 

501;  Heise  v,  Heise,  31    Pa.  St.  246;  550,  the  testator  signed  his  surname  to 

Evans' Appeal,  58  Pa.  St.  238;  Lewis  t;.  his  will   immediately  after   his    given 

Lewis,  2  W.  &  S.  (Pa.)  455;  Bums  v,  name,  which  had  been  written  by  the 

Burns,  4  S.  &  R.  (Pa.)  295  ;  Gains  v.  draftsman    in    writing    the     attesting 

Gains,  2  A.  K.  Marsh.  ( Ky.)  190;  Tack-  clause,  in  the  presence  of  two  witnesses, 

son  V,  Betts,  9  Cow.  (N.  Y.)  200;  In  who  subscribed  the  attesting  clause  at 

re  Johnson's  Will,  40  (ionn.  587;  Sweet  his  request.     Two  days  thereafter,  be- 

V,  Sweet,  I  Redf.  (N.  Y.)  451;  Rich  v.  ing  doubtful  as  to  the  validity  of  such 

Gilkey,  73  Me.  595;  Forbing  r.  Weber,  a    signature,    he    sent  for  two    other 

99  Ind.  588;  In  re  Lang's  Estate,  65  witnesses,  one  of  whom  erased  the  sur- 

Cal.  19  ;  Graham  v.  Burch,  47   Minn,  name  at  the  testator's  request,  when  he 

171.     See  also  Woodfill  v,  Patton,  76  signed  his  full  name.     These  two  wit- 

Ind.  575;  Marsh  7'.  Marsh,  3  Jones  (N.  nesses,  at  his  request,  and  in  his  pres- 

Car.)  77;  Taylor  v.  Taylor,  2  Nott.  &  ence,  signed  their  names  under  those  of 

M.  (S.  Car.)  482  ;   Means  r.  Moore,  3  the  former  witnesses.     It  was  held  that 

McCord  (S.  Car.)  282;  Jackson  v.  Hoi-  the  erasure  did  not  amount  to  a  revoca- 

loway,  7  Johns.  (N.  Y.)  394.  tion  of  the  will,  as  it  did  not  appear  to  be 

1.  Clarke  v.  Scripps,  2  Rob.  567.   See  his  intention  to  cancel  his  will,  and  all 

Brown's    Will,    i    B.  Mon.   (Ky.)  57;  the   facts   and  circumstances    may    be 

Law  V.  Law,  83  Ala.  432;  Muh's  Sue-  looked  to  in  arriving  at  the  testator's 

cession,  35  La.  Ann.  394.  intentions. 

In  Clarke  v,  Scripps,  2  Rob.  567,  Sir  2.  Scruby   v.  Fordham,  i    Add.   74 ; 

J.  Dodson  said,  in  regard  to  i  Vict.,  ch.  Brunt  T^  Brunt,  L.  R.,  3  P.  &    D.  37 ; 

26,  ^  20,  which  provides  that  a  will  may  Goods  of  Shaw,  i  Curt.  90^.     See  For- 

be   revoked  by   *' burning,  tearing,  or  bing  v,  Weber,  99  Ind.  5SS;  Matter  of 

otherwise  destroying  the  same:"     "It  Forman's  Will,  54  Barb.  (N.  Y.)  274; 

is  obvious,  first,  that  a  part  only  of  a  Smith    v.   Wait,  4   Barb.  (N.  Y.)  28; 

will  may  be  revoked  in  the  manner  de-  Rhodes  v,   Vinson,   9  Gill   (Md.)  169; 

scribed ;  in  other  words,  that  the  whole  Ford   v.  Ford,  7  Humph.  (Tenn.)   92; 

will  is  not  necessarily  revoked  by  the  In  re  Johnson's    Will,  40   Conn.  587; 

destruction  of  a  part;  nevertheless,  I  Rick  f.  Gilkey,  73  Mo.  595;  Allison  r. 

do  not  by  any  means   intend   to   say  Allison,  7  Dana  (Ky.)  94;  /n  r^  Lang^s 

that  the  destruction  of  a  part  may  not.  Estate,  65  Cal.  19. 

under  certain   circumstances,   operate  The  testator,  having  duly  executed 

as  a  revocation  of  the  entire  will.  Sec-  his  will,  subsequently,  when  suffering 

ondly,  it   is  to  be  observed  that  Hhe  under  an  attack  of  delirium  tremens, 

burning,  tearing,  or  otherwise  destroy-  tore  it  in  pieces.    The  pieces  were  pre- 

ing'  the  instrument  must  be  done  with  served,  and  on   his  recovery   he   was 

the  intention  to  revoke.     It  is  not  the  informed  of  what  he  had  done,  and  he 

mere  manual  operation  of  tearing  the  answered  he  must  have  been  mad  when 

instrument,  or  the  act  of  throwing  it  he  did  the  act,  and  that  he  would  make 

into  a  fire,  or  of  destroying  it  by  other  a  fresh  will,  which  intention  he  did  not 

means,  which  will  satisfy  the  requisites  carry  out.     It  was  held   that  the  will 

of  the  law;  the  act  must  be  accompa-  was  not  revoked.  Brunt  t/.  Brunt,  L.  K.. 

nied  with  the  intention  of  revoking;  there  3  P.  &  D.  37. 

must  be  the  animus  as  well  as  the  act;  It  requires  the  same  mental  capacity 

both  must  concur  in  order  to  consti-  to   revoke  as  it  does  to  make  a  will. 

tute  a  legal  revocation.     It  is  the  ani-  Allison  v.  Allison,  7  Dana  (Kj.)  94; 

mus^    also,    which    must    govern   the  Laughton   v.   Atkins,   i  Pick.  (Mass.) 
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or  under  the  mistaken  impression  that  it  is  invalid,^  or  has  become 
useless  because  revoked  by  a  subsequent  will,*  or  throws  ink  on  the 
paper  instead  of  sand,^  or  is  induced  to  destroy  it  through  fraud 
or  undue  influence,  the  will  remains  in  full  force.*  So  the  destruction 
of  a  codicil  which  has  revived  a  revoked  will,  does  not  revoke  the 
will,  if  it  appears  that  the  codicil  was  destroyed  on  the  supposition 
that  the  will  would  still  stand.*  The  destruction,  by  a  third  person, 

547;    Mclntire     v.    Worthington,    68  2.  Scott   v.  Scott,    i    S.   &    T.   258; 

Md.  203.  Clarkson  r.  Clark  son,  2  S.  &  T.  497; 

1.  Giles  r.  Warren.  L.  R.,  2    P.  &  Goods  of  Middleton,  3   S.  &  T.    583. 

D.  401.  See  Semmes  v.  Semmes,  7  Har.  &  J. 

In  Giles  v,  Warren,  L.  R.,  2  P.  &  D.  (Md.)  390;  Bohanon  v.  Walcot,  i  How. 

401,  a  testator,  under  the  false  impres-  (Miss.)  336. 

don  that  his  will  was  invalid,  tore  it  up.  In  Clarkson  v,  Clarkson,  2  S.  &  T. 
Immediately  afterwafd , on  reconsidera-  407,  6.  duly  executed  a  will  in  August, 
tion,  he  collected  the  pieces  and  placed  1057 ;  in  July,  1859.  he  executed  another 
them  together  among  his  papers  of  will,  purporting  to  revoke  the  will  of 
importance,  and  preserved  them  until  1857;  in  a  suit  respecting  the  validity 
his  death.  It  was  held  that  as  the  act  of  the  will  of  1859.  the  court  of  probate 
done  was  not  accompanied  by  an  in-  pronounced  against  the  validity  of  such 
tention  to  revoke  a  valid  will,  it  was  in-  will.  The  draft  of  the  will  of  1857  was 
effectual,  and  the  will  was  admitted  to  then  propounded,  and  it  was  proved 
probate.  Lord  Penzance  said  :  "  The  that,  after  the  execution  of  the  will  of 
fact  that  a  testator  tears  or  destroys  his  1859.  B.  had  called  for  the  will  of  1857, 
will  is  not  itself  sufficient  to  revoke  one  and  after  appearing  to  read  it  had  torn 
properly  executed.  That  is  to  say,  the  it  up,  saying,  "  It  is  of  no  use  now,  I 
bare  fact.  If,  for  instance,  he  tears  it  im-  have  another."  Most  of  the  above 
agining  it  to  be  some  other  document,  facts  were  admitted  on  the  record,  and 
there  would  be  no  revocation,  for  there  the  court  held  that  there  was  no  proof 
would  be  no  animus  revocaudi.  He  of  the  destruction  of  the  will  of  1857, 
must  intend  by  the  act  to  revoke  some-  with  intention  to  revoke,  so  as  to  sat- 
thing  that  he  had  previously  done,  isfy  i  Vict.,  ch.  26,  ^  20,  and  decreed 
There  can  be  no  intention  to  revoke  a  probate  of  the  draft  thereof.  Sir  C. 
will,  if  a  person  destroys  the  paper  un-  Creswell  said:  *'The  act  done  with- 
der  the  idea,  whether  right  or  wrong,  out  the  intention  is  ineffectual.  Here 
that  it  is  not  a  valid  will.  Revocation  the  intention  was  wanting,  for,  accord- 
is  a  term  applicable  to  the  case  of  a  per-  ing  to  the  evidence,  he  imagined  that 
.son  canceling  or  destroying  a  docu-  the  revocation  had  been  already  ac- 
ment  which  he  had  before  legally  made,  complished;  and  because  it  had  been 
He  does  not  revoke  it  if  he  does  not  accomplished,  and  not  for  the  purpose 
treat  it  as  being  valid  at  the  time  when  of  accomplishing  it,  the  act  of  destruc- 
he  sets  about  to  destroy  it.    According  tion  was  done.'* 

to  the  evidence  the  testator,  in  conse-  8.  Lord  Mansfield,  in  Burtenshaw  v, 

quence  of  some  conversation  he  had  Gilt>ert,  Cowp.  52. 

with  Hillstead.  was  under  the  impres-  An  act  ofdestructionforthe  purpose 

sion  that  he  had  made  no  valid  will,  merely  of  making  a  fair  copy  of  the 

and,  as  being  useless,  he  tore  the  docu-  will,  or  of  improving  the  handwriting, 

ment  up  and  threw  it  on  the  fire.  That  has  no  revocatory  effect.    Theobald  on 

is  no  revocation.*'  Wills  (2d  ed.)  37  ;  In  re  Kennett.  2  N. 

Ptxol  trldonce  of  intention  is  admis-  R.  461;  Goods  of  Applebee,  i  Hagg. 

wblc  to  show  that  the  destruction  was  144;  In  re  Tozer,  2  No.  Cas.   n.  Com- 

eSected  under  a  mistake.    Powell  v,  pare  Wilbourn  v.  Shell,  59  Miss.  205. 

Powell,  L.  R.,  I  P.  &  D.  209.  4.  Batton   v,   Watson,    13    Ga.    63; 

OoatontaofDestroycdWlU.— Thecon-  Voorhees  v,  Voorhees,  39  N.  Y.  463; 

tents  of  a  will    destroyed  by    mistake  Rich  v.  Gilkey,  73  Me.  595 ;  Laughton 

may  be  proved  by  parol.     Brown  v.  v,  Atkins,  i  Pick.  (Mass.)  546;  Mcln- 

Brown,  8  El.  &  Bl.  876;  92  E.  C.  L.  tire  v.  Worthington,  68  Md.  203. 

87s;  Wood  V,  Wood,  L.   R.,  i    P.  &  6.  Theobald  on  Wills  (2d  ed.)  37; 

D.  309.  James  v.  Shrimpton,  i  Prob.  Div.  431. 
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of  a  will  or  codicil,  in  the  testator's  lifetime,  without  his 
knowledge  or  permission,  does  not  affect  its  validity ;  a  fortiori^ 
if  the  destruction  took  place  after  his  decease.*  The  slightest 
act  of  tearing  or  burning,  with  intent  to  revoke  the  whole  will,  is 
sufficient  for  the  purpose,*  but  an  unexecuted  intent  to  revoke, 

In  James  r.  Shrimpton,  i  Prob.  Div.  Idley  v.  Bowen,  ii  Wend.  (N.  Y.)  227; 

431,  the  testator,  having  duly  executed  Kidder's   Estate,  66  Cal.  48S;  Tucker 

a  will,  subsequently  married.     On  the  v.  Whitehead,  59  Miss.  594;  Allison  r. 

day  of  and  after  the  marriage  ceremony  Allison,  7  Dana  (Ky.)  94;  Bennett  t>« 

he   executed   a  codicil,   by  which   he  Sherrod,  3  Ired.  (N.  Car,)  303. 
made  a  provision  for  his  wife,  and  in  all        BubBequent    Ratification. — To    make 

other  respects   revived,    ratified,    and  cancellation,  burning,  or  obliteration  of 

confirmed  his  will.     His  wife  pre-de-  a  will,  efficacious   as  to  revocation,  it 

ceased  him,  and  on  his  death  the  cod-  must  be  done  by  the  express  direction 

icil,  which  had  been  in  his  possession,  of  the  testator,  and  his  subsequent  rati- 

could  not  be  found.     Declarations  of  iication  is  not  equivalent  to  a  previous 

the  testator  of  a  desire  to  adhere  to  his  command.     Clingan  i\  Mitcheltree,  31 

will  were  proved  extending  up  to  the  Pa.  St.  25.     See  Steele  t*.  Price,  5  B. 

latest  period  of  his  life.    It  was  held  that  Mon.  (Ky.)  61.     But  see  Mills  v.  Mill- 

the  testator  could  not  have  intended  by  ward,  15  Prob.  Div.  20. 
the  destruction  of  the  codicil  to  render        Destruction  After  Death. — A  testator 

his  will  inoperative,  and  that  the  court  cannot  revoke  his  will  by  authorizing 

would  therefore  grant  probate  of  the  any  person  to  destroy  it  after  his  death, 

will  and  of  the  codicil  as  contained  iVi  Stockwell   v.  Ritherden,   12   Jur.    779. 

a  draft  from  which  the  original  was  See  GoodselTs  Appeal,  55  Conn.  171. 

prepared  for  execution.    Sir  J.  Hannen  And  if  so  destroyed,  its  contents  may 

said:     "The    question   for    my    con-  be  proved  a/i««^^.     Goods  of  North,  6 

sideration  is,  whether  the  destruction  Jur.  564. 

of  the  codicil  upon  which  the  revival        2.  Bibb  v.  Thomas,  2  W.  Bl.   1043; 

of  the  will  depended  has  left  the  will  Clarke  v.  Scripps.  2  Rob.  567;  Avery 

inoperative.     I  am  of  opinion  that  it  v,    Pixley,    4    Mass.    460;    Sweet    v. 

was  not  the  intention  of  the  testator  to  Sweet,  i   Redf.   (N.  Y.)  451;    Dan  v. 

leave  the  will  inoperative,  but  his  idea  Brown,  4  Cow.  (N.  Y.)  483;  Johnson 

was  that  the  will,  having  been  brought  v,  Brailsford,  2   Nott.  &  M.  (S.  Car.) 

into  existence  again,  remained  valid,  372 ;   Means   v.  Moore,  3  McCord  (S. 

notwithstanding  the  destruction  of  the  Car.)   282 ;  White  v.  Casten,    i  Jones 

codicil.     I  was  asked  to  grant  probate  (N.  Car.)  197;  Bohanon  v.  Walcot,  i 

of  the  will  and  codicil  on  the  presump-  How.  (Miss.)  336;  Jackson  v.  Betts,  6 

tion  that  what  the  testator  had  done  Cow.  (N.  Y.)  377;  Brown's  Will,  i  B. 

had  not  been  done  animo  revocandt\  Mon.  (Ky.)  56;  Evans*  Appeal,  58  Pa. 

Where  there  has  been  a  phj'sical  de-  St.  238;  Chin  mark's  Estate,  Myr.  Prob. 

struction  of  a  testamentary  paper,  the  (Cal.)  128. 

court  has  often  been  called  upon  to  In  Bibb  v.  Thomas,  2  W.  Bl.  1043, 
form  an  opinion  as  to  the  intention  of  as  stated  in  i  Jarm.  on  Wills  (5th  ed.) 
a  deceased  at  the  time  he  did  the  act.  *i30,  "  the  testator  (who  had  frequently 
In  this  case  I  have  come  to  the  conclu-  declared  himself  dissatisfied  with  his 
sion  that  the  testator  destroyed  the  will),  being  one  day  in  bed  near  the  fire, 
codicil  with  no  intention  of  revoking  ordered  W.,  a  person  who  attended  him, 
the  will,  and  that  the  court  should  give  to  fetch  his  will,  which  she  did,  and  de- 
no  more  effect  to  the  act  than  it  would  livered  it  to  him,  it  being  then  whole, 
do  if  the  testator  had  destroyed  the  onlv  somewhat  creased ;  he  opened  and 
paper  under  a  mistake  as  to  the  instru-  looked  at  it,  then  gave  it  a  rip  with  his 
ment  he  was  destroying.  It  was  done  hands,  so  as  almost  to  tear  a  bit  ofT,  then 
under  a  misconception  of  the  effect  of  rumpled  it  together,  and  threw  it  on  the 
the  act;  it  was  not  done  animo  revo-  fire;  but  it  fell  off.  However  it  must  soon 
candi^  and  I  therefore  decree  probate  of  have  been  burnt,  had  not  W.  taken  it 
the  will  and  codicil.''  up,  and  put  into  her  pocket.    The  tes- 

1.  I  Jarm.  on  Wills  (5th  ed.),  %  130;  tator  did  not  see  her  do  so,  but  seemed 

Haines  v,  Haines,  3  Vern.  441 ;   Mills  to  have  some  suspicion  of  it,  as  he  asked 

V.  Mill  ward,   15    Prob.  Div.  20.      See  her  what  she  was  at,  to  which  she  made 
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no  matter  how  clearly  expressed,  is  insufficient,  unless  accom- 
panied by  one  of  the  acts  of  destruction  prescribed  by  the  local 
statute,  even  though  the  attempt  was  frustrated  by  the  improper 
conduct  of  a  third  person,  for,  the  legislature  having  pointed  out 
certain  modes  by  which  a  will  may  be  revoked,  it  is  not  within 
the  power  of  the  judiciary  to  dispense  with  any  of  the  prescribed 
requirements  and  accept  the  intention  to  perform  the  prescribed 
act  as  equivalent  to  the  act  itself.^     Where  the  testator  abandons 

little  or  no  answer ;  the  testator  several  t^   Fincher,    lo   Ired.    (N.   Car.)    139; 

times  afterwards  said  that  was  not,  and  Giles  v,  Giles,  Cam.  &  N.  (N.  Car.) 

should  not  be  his  will,  and  bid  her  de-  174;  Prj'or  v.  Coggin,  17  Ga.  445;  Kent 

stroy   it;  she  said  at  first,  'So  I  will  r.  Mahaffey,  10  Ohio  St.  204;  Clark  v. 

when  you  have  made  another;'  but,  Smith,  34   Barb.  (N.   Y.)    140;     Gra- 

afterwards,  upon  his  repeated  inquiries,  ham    v.    Burch,    47   Minn.    171.     See 

she  falsely  told  him  that  she  had  de-  Goodsell's  Appeal,  55  Conn.  171  ;  Run- 

stroyed   it.    She   asked  him  to  whom  kle  v.  Gates,   11    Ind.  95;   McBride  v. 

the  estate  would  go  when  the  will  was  McBride,  26  Gratt.  (Va.)  476;  contra 

burnt.     He  answered,  to  his  sister  and  Smiley  r^  Gambill,  2  Head  (Tenn.)  164. 

her  children.     The  testator  afterwards  In  Blanchard  v.  Blanchard,  32  Vt. 

told  a  person  that  he  had  destroyed  his  62,  the  defendants  offered  to  prove  that 

will,  and  should  make  no  other  until  he  about  ten  days  before  the  death  of  the 

had  seen  his  brother  J.  M.,  and  desired  testator  he  procured  the  will  in  ques- 

the  person  would  tell   his  brother  so,  tion  for  the  purpose  of  revoking  it,  and 

and  that  he   wanted   to  see   him ;  he  sent  for  a  magistrate  and  witnesses  to 

afterwards  wrote  to  his  brother,  saying,  be  present  at  its  revocation,  but  before 

*  I  have  destroyed    my  will  which    I  they  all  arrived  the  will  was  taken  from 

made;  for,  upon  serious  consideration,  him  without  his  consent,  and  withheld 

I  was  not  easy  in  my  mind  about  that  from    him,    and    for    that   reason  the 

will;'  and  desired  him  to  come  down,  revocation  was  not  consummated;  that 

saying,  *  If  I  die  intestate,  it  will  cause  afterward   he    applied   to   the    person 

uneasiness. '      The    testator,   however,  who  had  the  will,  to  get  it  so  that  he 

died  without  making  another  will.  The  might  revoke  it,  but  his  request  was  not 

jury  thought  this  a  sufficient  revoca-  complied  with;  and  that  he  supposed  it 

tion,  and  the  court  of  common  pleas  was  to  be  necessary  to  have  a   magistrate 

of  the  same  opinion,  on  a  motion  for  a  and  witnesses  present  to  enable  him  to 

new  trial;  De  Grey,  C.].,  observing  that  make  a  valid  revocation  of    the  will, 

this  case  fell  within  two  of  the  specific  The   plaintiffs   objected   to   this   testi- 

acts  described  by  the  Statute  of  Frauds;  mony,  and  it  was  excluded  by  the  court, 

it  was  both  a  burning  and  a  tearing;  to  which  the  defendants  excepted.     It 

and  that  throwing  it  on  the  fire,  with  an  was  held  not  to  be  error.    The  court, 

intent  to  burn,  though  it  was  only  very  by  Bennett,  J.,  said:  **  It  is  clear  that  the 

slightly  singed  and  fell  off,  was  sufii-  facts  offered  to  be  proved  would  not 

cient  within  the  statute."     But  compare  have  constituted  a  revocation  of  the  will. 

Doe  V,  Harris,  6  Ad.  &  El.  209;  33  E.  Though  the  testator  might  have  pro- 

C.  L.  57.  cured  the  will  for  the  purpose  of  revo- 

New  Tork  and  Alabama, — See  Lov-  cation,  and  sent  for  a  magistrate  and 

ell  V.  Quitman,  88  N.Y.  377;  Slaughter  witnesses  to  be  present  at  its  revoca- 

V,  Stephens,  81  Ala.  418.  tion,  yet  this  does  not  create  a  revoca- 

1.  ijarm.  Wills  (5th  ed.)  •131;  Doe  tion;  and  the  fact  that  the   w^ill  was 

V.  Harris,  8  Ad.  &  'El.  1;  35  E.  C.  L.  taken  from  the  testator  without  his  con - 

299;  Cheese  v.  Lovejoy,  2  Prob.  Div.  sent,  and  kept  from  him,  and  the  revo- 

351 ;  Blanchard  r.  Blanchard,  32  Vt.  cation  by  this  means  prevented,  cannot 

62;  Mundy  v.  Mundy,  15  N.  J.  Eq.  390;  alter  the  case.   Though  at  common  law 

Clingan  v.  Mitcheltree,  31  Pa.  St.  25 ;  the  mode  of  proof  might,  perhaps,  be 

Gains  v.  Gains,  2  A.  K.  Marsh.  (Ky.)  immaterial,  if  the  intention  to  revoke  a 

190;  Boyd  V.  Cook,  3  Leigh  ( Va.)  32  ;  will  was  fully  established,  and  an  at- 

Malone  v.  Hobbs,  i   Rob.  (Va.)  366;  tempt  to  cancel  a  will  might  have  the 

Delafield  v.  Parish,  35  N.  Y.9;Jack-  same  effect  as  an  actual  cancellation,  yet 

son  V,  Betts,  9  Cow.  (N.  Y.)  208;  Hisc  the  statute  prescribing  how  a  will  shall 
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be  revoked  has  changed  the  rule,  and  Aid.  489;  5  E.  C.  L.  353,  the  testator's 
now  that  intention  must  be  wholly  or  hand  was  arrested  while  he  was  in  the 
partially  consummated."  act  of  tearing  the  will ;  he  submitted  to 
In  Doe  V.  Harris,  6  Ad.&El.  209;  33  the  interference;  and  the  intention  of 
E.  C.  L.  57;  8  Ad.  &  £1.  i;  35  E.  C.  L.  revoking  was  itself  revoked  before  the 
399,  a  testator,  intending  to  destroy  his  act  was  complete.  There  it  was  prop* 
willi  threw  it  on  the  fire ;  but  a  devisee  erly  left  to  the  jury  to  say  whether  the 
under  the  will  snatched  it  off.  and  took  testator  had  done  all  he  intended  or  not. 
it  away,  a  corner  of  the  envelope  only  Neither  of  these  cases  at  all  approaches 
being  burnt.  The  testator  was  dis-  the  present.  It  would  be  a  violence  to 
pleased  at  her  having  taken  it,  and  she,  language  if  we  said  here  that  there  was 
being  urged  bv  him  to  give  it  backjprom-  any  evidence  to  go  to  the  jury  of  the 
ised  to  burn  it,  and  pretended  to  do  so  will  having  been  burnt.  Great  incon- 
in  his  presence,  but  did  not.  The  testa-  veniencc  w^ould  be  introduced  by  hold- 
tor  afterward  told  another  person  that  ing  that  there  may  be  a  virtual  compli- 
the  devisee  had  thrown  the  will  on  the  ance  with  the  statute,  but  there  is  none 
fire ;  but,  on  that  person  expressing  a  in  saying  that,  if  a  testator  perseveres  in 
doubt,  the  testator  said  that  he  did  not  the  intention  of  revoking  his  will,  he 
care,  and  that,  if  he  was  alive  and  well,  shall  fulfill  it  by  some  of  the  means 
he  would  make  another.  He  took  no  pointed  out  in  the  statute ;  that  he  shall 
further  step  either  to  destroy  the  old  revoke  the  will,  if  not  in  his  possession, 
will,  or  to  make  a  new  one.  It  was  held  by  writing  properly  attested,  or  cancel 
in  regard  to  devises  of  freehold  lands  it,  if  in  his  power,  by  some  of  the  other 
which  were  governed  by  the  Statute  acts  which  the  statute  prescribes."  Pat- 
of  Frauds,  that  the  will  was  not  re-  terson,  J.,  said:  **  As  the  act  says  that 
voked.  Lord  Denman,  C.  J.,  said:  there  must  be  a  tearing  or  burning  of 
**  The  Statute  of  Frauds  requires  that  a  the  instniment  itself,  a  mere  singeing  of 
will  shal  1  be  executed  with  certain  solem-  the  corner  of  an  envelope  is  not  suffi- 
nities;  and,afterdescribing  these,  directs  cient.  To  hold  that  it  was  so  would  be 
how  it  shall  be  revoked;  and  that  is  by  saying  that  a  strone  intention  to  burn 
certain  acts,  which  are  specified.  In  was  a  burning.  Tnere  must  be,  at  all 
the  present  case,  there  is  no  evidence  events,  a  partial  burning  of  the  instru- 
that  any  one  of  those  acts  has  been  ment  itself.  I  do  not  say  that  a  quantity 
done.  It  is  impossible  to  say  that  singe-  of  words  must  be  burnt,  but  there  must 
ing  a  cover  is  burning  a  will  within  the  be  a  burning  of  the  paper  on  which  the 
meaning    of   the    statute.    The   terms  will  is." 

used  in  the  sixth  section  show  that  to  In  Cheese  v,  Lovejoy,  3  Prob.  Div. 
assert  this  would  be  going  a  length  not  251,  a  testator  drew  his  pen  through 
contemplated  in  the  statute.  The  acts  the  lines  of  various  parts  of  his  will, 
required  are  palpable  and  visible  ones,  wrote  on  the  back  of  it  "  This  is  re- 
Cases  may,  indeed,  be  put  where  very  voked,"  and  threw  it  among  a  heap  of 
little  has  been  done,  as  a  slight  tearing  waste  papers  in  his  sitting  room.  A 
and  burning,  and  yet  a  revocation  has  servant  took  it  up  and  put  it  on  a  ta- 
taken  place;  but  the  main  current  of  ble  in  the  kitchen.  It  remained  lying 
the  statute  is  against  the  argument  about  in  the  kitchen  till  the  testator's 
from  such  cases.  The  intention  seems  death  seven  or  eight  years  afterwards, 
to  have  been  to  prevent  inferences  be-  and  was  then  found  uninjured.  It  was 
ing  drawn  from  such  slight  circum-  held  that  the  will  was  not  revoked,  the 
stances.  In  Bibb  v,  Thomas,  3  W.  Bl.  words  **or  otherwise  destroying,"  in  7 
1043,  the  will  was  slightly  torn  and  Wm. IV. and  i  Vict.,ch.26,(20,not  being 
slightly  burnt;  and  the  court  said  that  satisfied,  as,  whatever  the  testator  may 
the  case  fell  within  two  of  the  specific  have  intended,  the  will  had  not  been 
acts  described  by  the  statute;  there  was  actually  injured.  }ames,  L.  J.,  said  :  **  It 
both  a  burning  and  a  tearing.  Doubt  is  quite  clear  that  a  symbolical  burning 
might  be  entertained  now  whether  the  will  not  do,  a  symbolical  tearing  will 
proof  there  given  would  be  sufficient  as  not  do,  nor  will  a  symbolical  destruc- 
to  these;  but,  as  the  court  considered  tion.  There  must  be  the  act  as  well  as 
what  was  done  to  have  been  a  burning  the  intention.  As  it  was  put  by  Dr. 
and  a  tearing,  the  case  shows  at  least  Deane  in  the  court  below,  *  All  the  de- 
that  they  did  not  think  the  acts  re-  stroying  in  the  world  without  intention 
quired  by  the  statute  could  be  dispensed  will  not  revoke  a  will,  nor  all  the  in- 
with  by  reason  of  the  conduct  of  a  tention  in  the  world  without  destroy - 
third  party.     In  Dote  v,  Perkes,  3  B.  &  ing;  there  must  be  the  two.'  " 
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his  intention  of  revoking  the  will  before  the  act  of  destruction  is 
complete,  the  will  remains  unrevoked.*  In  the  absence  of  evi- 
dence aliunde,  however,  an  intent  to  revoke  the  whole  will  cannot 
be  inferred  from  a  partial  mutilation  which  does  not  affect  the 
instrument  as  an  entirety,  or  destroy  that  part  which  gives  effect 

to  the  whole.*    Thus,  by  merely  cutting  off  or  tearing  the  begin- 

Concerning  evidence  of  intention  in  pressed    his    satisfaction  that   no  ma- 

theabsenceof  special  statutory  require-  terial   part  of    the  writing   had  been 

ments  as  to  revocation,  see  Card  v,  injured,  and  that  it  was  no  worse.     It 

Grinman,  5  Conn.  164;  Smiley  V.  Gam-  was  held  that  it   was,  on   these  facts, 

bill,  3  Head    (Tenn.)    164.     Compare  properly  left  to  the  jun' to  say  whether 

Pryor  V.  Coggin,  17  Ga.  444.  he  had   completely    nnished    all  that 

The  fact  that  the  testator  was  de-  he  intended  to  do  for  the  purpose  of 
ceived  into  believing  that  the  will  was  destroying  the  will ;  and  the  jury  hav- 
destrojred,  as  required  by  the  statute  to  ing  found  that  he  had  not,  the  court 
work  a  revocation,  will  not  revoke  it  if  refused  to  disturb  the  verdict,  and  sup- 
such  was  not  the  case.  Clingan  v,  ported  the  will.  Bayley,  J.,  said :  **  If 
Mitcheltree,  31  Pa.  St.  25;  Boyd  v.  the  testator  had  done  all  that  he 
Cook.  3  Leigh  (Va.)  32;  Malone  v.  originally  intended,  it  would  have 
Hobbs,  I  Rob.  (Va.)  36(6;  Hise  v.  Fin-  amounted  to  a  cancellation  of  the  will ; 
cher,  10  Ired.  (N.  Car.)  139.  But  in  and  nothing  that  afterwards  took  place 
Smiley  r.  Gambill,  3  Head  (Tenn.)  could  set  it  up  again.  But  if  the  jury 
164,  it  was  held  that  the  will  was  re-  were  satisfied  that  he  was  stopped  in 
voked  where  the  testator  burnt  another  medio,  then  the  act  not  having  been 
paper  by  mistake,  supposing  it  to  have  completed  will  not  be  sufficient  to  de- 
been  his  will.  stroy  the  validity  of  the  will.     Suppose 

In  Gains  r.  Gains,  2  A.  K.  Marsh,  a  person,  having  an  intention  to  cancel 

(Ky.)  191,  it  was  said  that  a  devisee,  his  will  by  burning  it,  were  to  throw  it 

who  by  fraud  or  force  prevents  the  will  on  the  fire,  and  upon  a  sudden  change 

from  being  revoked,  may,  in  a  court  of  of  purpose,  were  to  take  it  oflT  again, 

equity,  be  considered  a  trustee  for  those  it  could  not  be  contended  that  it  was  a 

who  would  be  entitled  to  the  estate  in  cancellation.     So  here,  there  was  evi- 

case  it  were  revoked,  but  such  a  ques-  dence  from  which  a  change  of  purpose, 

tion  cannot  be  determined  upon   an  before  the  completion  of  the  act,  might 

application  to  admit  the  will  to  record,  properly  be  inferred.    The   jury  have 

See  Blanchard  xk  Blanchard,  32  Vt.  65.  drawn   that  inference,   and    I   see  no 

But  this  seems  doubtful,  since  such  a  reason  to  disturb  the  verdict.'' 

doctrine  would  in  effect  work  a  revoca-  2.  Hobbs   v.   Knight,    i    Curt»   768; 

tion  without  regard  to  the  requirement  Clarke  v.  Scripps,  2  Rob.  563  ;  Goods 

of  the  local  statute.  of  Woodward,  L.  R.,  2  P.  &  D.   206; 

1.  I  Jarm.  on  Wills  (5th  ed.)  »i3i ;  Bell  r.  Fothergill,  L.  R.,  3  P.  &  D.  148; 

Doc  V,  Perkes,  3  B.  &  Aid.  489;  Elms  v.  Goods  of   Geellan.  i  S.  &  T.  23 ;  Wil- 

Elms,  S.  &  T.  1^5 ;  Burns  r.  Burns,  4  liams  v,  Jones,  7  No.  Cas.  106.     See  In 

S.  &  R.  (Pa.)  56^.     Compare  Goods  of  re  Lewis,  i  S.  &  T.  31 ;  Goods  of  Simp- 

Colberg,  2  Curt  832.    In  re  Cockayne,  son,  5  Jur.  N.  S.  1366;  Abraham  v,  Jo- 

Deanc  Ecc.  Rep.  177;  Winsorv.  Pratt,  seph,  5  Jur.  N.  S.  179;  Evans  v,   Dal- 

2  B.  &  B.  655;  Giles  v,  Giles,  Cam.  &  low,  31  L.J.  Prob.  128;  Price  v.  Pow- 

N.  (N.  Car.)  174.  ell,  3  H.  &  N.  341 ;  Williams  v.  Tyley, 

In  Doe  V.  Perkes,  3  B.  &  Aid.  489;  5  Johns.  530;  Giles  v.  Warren,  L.  R.,  2 

E.G.  L.  353,  a  testator,  being  angry  P.  &  D.  401;  Coleridge,  J.,   in  Doe  r. 

with  one  of  the  devisees  named  in  his  Harris,  6  Ad.  &  El.  209;  33  E.  C.  L. 

will,  began  to  tear  it,  with  the  intention  57 ;  Avery  v.  Pixley,  4  Mass.  460;  John- 

of  destroying  it ;  and  having  torn  it  into  son  v.  Brailsford,  2  Nott  &  M.  (S.  Car.) 

four  pieces,  was  prevented  from  pro-  272;  Brown's  Will,  i  B.  Mon.  (Ky.)  ^6; 

cceding  further,  partly  by  the  efforts  of  Lovell  v,  Quitman,  88  N.  Y.  377.    As 

a  bystander,  who  seized  his  arms,  and  to  erasing    name  of   beneficiary,   see 

partly  by  the  entreaties  of  the  devisee.  Noyes'  Will,  61  Vt.  14.  Compare  Dam- 

Upon  this  he  became  calm ;  and  hav-  mann  t>.  Dammann  (Md.  1894),  28  Atl. 

Jng  put  by  the   several   pieces,  he  ex-  Rep.  408. 
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ning  of  the  will,*  or  the  clause  appointing  executors,*  or  tearing 
the  will  in  such  a  way  as  to  indicate  that  the  signature  and  attes- 
tation clause  were  designedly  left  untouched,  the  will  is  revoked 

only  as  to  the  parts  so  torn.^  On  the  other  hand,  tearing  or  cutting^ 
out  (for  tearing  includes  cutting)*  the  signature  of  the  testator,* 
or  the  subscription  of  the  witnesses,  works  a  revocation  of  the 

In  Brown's  Will,   i  B.  Mon.  (Ky.)  destroying  as  effectual  as  tearing,  and 

56,  it  was  held  that  the  cancellation  or  it  appears  to  me  that  if  tearing  a  'vdll 

cutting  off  a  portion  of  the  devises  in  a  to  this  extent  be  a  sufficient  destruction 

will,  leaving  the  testator's  signature  at  of  it,  the  same  effect  must  be  attributed 

the  conclusion,  or  in  the  body,  when  to  the  act  of  cutting  it;  what  "would  be 

no  other  signing  had   been  intended,  the  consequences  of  a  different   con^ 

with  a  declaration  that  the  intention  struction?    Suppose  a  will  were  torn 

was  to  annul  only  what  was  so  canceled,  into  two  or  more  pieces,  the  itvil],   no 

the   residue   is   not   affected,    but    re-  doubt,  would  be  revoked  ;  but  if  it  were 

mains  a  valid  will.     And  in  Johnson  v.  cut  into  twenty  pieces  with  a  knife  that 

Brailsford,  2  Nott  &  M.  (S.  Car.)  373,  would  be  no  revocation;  and  if  the  pieces 

it  is  declared  that  the  degree  of  *'  burn-  could  be  collected  and  pasted  togrether,, 

ing,canceling,  tearing,  or  obliterating,"  the  will  must  be  pronounced  for  by  the 

necessary  to  the  revocation  of  a  will,  court.   I  cannot  conceive  it  possible  that 

according   to  the   Statute   of    Frauds,  it  was  the  intention  of  the  legislature 

must  depend  on  the  circumstances  of  to  leave  the  law  in  that  state." 

each  case.  Soratohing  Ont. —  Scratching    out   a 

1.  In  re  Woodward,  L.  R.,  2  P.  &  D.  signature  revokes  the  will.  In  re  Mor- 
207.     In  this  case  Lord  Penzance  said :  ton,  12  Prob.  Div.  141. 

"The  mere  cutting  off  eight  lines  at  6.  Hobbsv.Knight,iCurt. 768; Goods 

the  beginning  of  the  document  does  of  Geellan,  i  S.  &  T.  23 ;   In  re  Simp- 

not  show  an   intention   to  revoke  the  son,  5  Jur.  N.  S.  1366; /i»  re  Lewis,  i  S. 

whole  will.     It  mav  be  said   that   the  &  T.  31.    See  Gay  f.  Gay,  60  Iowa  418. 

object  of  tearing  of^  the  first  part  was  The  signature  of  the  testator    being 

to  destroy  the  statement  that  it  was  the  "an  essential  part  of  a  will,  it   is    diffi- 

last  will  and  testament  of  the  deceased,  cult  to  comprehend,  when  that  >ivliich 

which  is  a  material  averment,  but  the  is  essential  to  the  existence  of  a    thing 

force  of  that  observation  depends  very  is  destroyed,  how  the  thing  itself  can 

much,  if  not  entirely,  upon  the  consid-  exist.     There  can  be  no  doubt  that  if 

eration   whether  there   was    anything  the  name  of  the  testator  had  been  burnt 

else  of  moment  or  importance  in  that  or    torn    out,    the     revocation    wrould 

part  of  the  will  destroyed,  which  the  have  been  as  complete  as  if  the    will 

testator  might  have  wished  to  revoke,  had  been  torn  into   twenty  pieces.      If 

It  is  probable  in  this  case  that  there  this  were  not  the  case,  it  would   lead 

was.     It  seems  probable  that  the  part  to    many  absurd    consequences.      But 

torn  off  did  contain  something  besides  it  has  been  argued,  that  as  the    present 

the  mere  statement  that  the  document  act  of  Parliament  has  pointed  out  cer- 

was  the  last  will  and  testament  of   the  tain  modes  with  regard  to  the   revoca- 

deceased,  and  it  might  very  well  have  tion  of  wills,  the  court  cannot  go  be- 

been  that  the    deceased  tore  it  off  in  yond  the  express  terms  of  the  act  ;  that 

order  to  get  rid  of  that.   I  consider,  un-  the  words  being  confined  to  *  burnings 

der  these  circumstances,  that   the  will  tearing,  or  otherwise  destroying,'  omit- 

is  not  revoked,  and  must  be  admitted  to  ing  the  terms  'obliterating'  and  *can- 

probate.''  celing'  used  in  the  Statute  of  Frauds, 

2.  In  re  Maley,  L.  R.,  12  Prob.  Div.  there  must  be  an  actual  burnings  or 
IJ4;  Wells  r.  Wells,  4  T.  B.  Mon.  tearing,  or  as  to 'otherwise  destroying,* 
(Ky.)  T52.  that  the  whole  instrument  must  be  de- 

8.  Clarke  v.  Scripps,  2  Rob.  575.  stroyed  ;  that  the  cutting,  in  the  pres- 

4.  Hobbs   V,   Knight,    i    Curt.   768;  ent  case,  is  not    tearing  (burnings    i& 

Clarke  v,   Scripps,  2  Rob.  563 ;  In  re  out  of  the  question)  and,  the   instru- 

Cooke,  5  No.  Cas.  390.  ment  not  being  destroyed,  that  there 

In  Hobbs  v.  Knight,  i  Curt.  779.  Sir  is  no  revocation;  and  upon  this    part 

H.  Jenner  said :  "  Cutting  is  a  mode  of  of  the  argument,  the  case  of  Doe    x*^ 
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whole  will.*  Where  a  will  is  written  on  several  sheets,  each  of 
which  is  signed  by  the  testator  and  subscribed  by  witnesses,  tear- 
ing off  the  signature  and  subscription  on  the  last  sheet  revokes 
the  whole  will,  although  the  prior  signatures  and  subscriptions  re- 
mained.* Although  sealing  is  not  essential  to  the  validity  of  a 
will,  tearing  off  seals  works  a  total  revocation,  if  the  will  professed 
to  be  executed  and  attested  as  a  sealed  instrument,  or  the  animus 
revocandi  be  shown  by  evidence  aliunde,^ 

Harris,  6  Ad.  &  El.  209;  i  Nev.  &  P.  destroyed."     Sir  H.  Jenner,  in  Hobbs 

405;  33  E.  C.  L.  57,  in   the  Queen's  v.  Knight,  i  Curt.  779. 
Bench,*  was  referred  to,  in   which  the        Parting  Slgnatnr*  on  Afnin.— Pasting 

testator  had    thrown  his    will    on  the  the  signature  into  its  former  place  will 

fire,  with  the  intention  of  destroying  not  revive  the  will.    Bell  v,  Fothergill, 

it,  and  a  part  of  the  cover  was  burnt,  L.  R.,  2  P.  &  D.  148. 
but  there  being   no  burning  on    the        1.  Abraham  v,  Joseph,  5  Jur.  N.  S. 

instrument  itself,  the   judges  of  that  179;  Evans  r.  Dallow,  31   L.  J.  Prob. 

court  held  that   the  will  was  not  re-  128;  Hobbs  t'.  Knight,  i  Curt.  781.   See 

yoked;  that  the  words  of  the  Statute  Birkhead  v.  Bowdoin,  2  No.  Cas.  66; 

of  Frauds  had  not  been  complied  with.  In  re  White's  Will,  25  N.  J.  Eq.  501. 
But  that  case  is  not  applicable  to  the        2.  This  is  undoubtedly  so  in  juris- 

present  point,  for  here  a  part  of  the  dictions  in  which  the  will  is  required, 

will, the  most  essential  part,  is  removed,  to  be  signed  "  at  the  end  thereof,"  for 

and  if  in  that  case  the  name  of  the  tes-  in  such  case,  the  last  signature  alone 

tator  had  been  burnt  or  torn  off,  I  think  gives  it  efficacy.     Goods  of  Gullan,  i 

the  court  of  Queen's  Bench  would  have  S.  &  T.  23.     See  supra^  this  title,  Con- 

held  that  to  be  an  effectual  revocation  struction   of  English  and    American 

by  burning  or  tearing,   for,  according  Statutes.      See    Gullan    v.   Grove,   26 

to  the  judgment  in  that  case,  it  was  not  Beav.  64 ;  Christmas  v.  Whinyates,  33 

required  that  the  whole  will  should  be  L.  J.  P.  73. 

burnt  or  torn.     The  learned  judges  do        3.  Lambell  t'.  Lam  bell,  3  Hagg.  568; 

not   say   how    much   it    is    necessary  Davies   v.  Davies,   i    Cas.  temp.  Lee 

should  be  burnt,  but  Mr.  Justice  Cole-  444;  Price  v,  Powell,  3  H.  &  N.  341 ; 

ridge  says  it  is  sufiicient  if  the  entirety  Avery  v.  Pixley,  4  Mass.  462 ;  Johnson 

of  the  will  is  destroyed  ;  his  expressions  t;.  Brailsford,  3   Nott    <&   M.  (S.  Car.) 

are  these :  *  We  were  pressed  with  the  377.    See  Jn  re  White's  Will,  25  N.  J. 

argument,  must  the  whole  of  the  docu-  Eq.  501. 

ment  be  destroyed?  I  say  no;  but  *' There  can  be  no  doubt  that  prior  to 
there  must  be  a  destruction  of  so  much  the  new  statute  a  will  found  in  the  testa- 
as  to  impair  the  entirety  of  the  will,  so  tor's  possession  with  the  seal  torn  off 
that  it  may  be  said  that  the  will  does  was  deemed  to  have  been  canceled, 
not  exist  in  the  manner  framed  by  the  Davies  v.  Davies,  i  Cas.  temp.  Lee 
testator.'  So  I  say  here,  is  not  the  en-  444;  Lambell  v.  Lam  bell,  3  Hagg.  568. 
tirety  of  the  will  destroyed  by  the  re-  At  that  time  any  tearing  done  with 
moval  of  the  signature  of  the  testator  ?  the  intention  of  revoking  had  been  held 
It  is  true  this  is  not  an  act  of  tearing,  sufficient.  The  expression  upon  which 
in  the  strict  sense  of  that  term ;  but,  if  we  have  now  to  put  a  construction  is 
the  circumstances  of  this  case  required  *  by  tearing  or  otherwise  destroying;' 
it.  I  think  it  would  not  be  difficult  to  and  as  it  was  admitted  (and  we  think 
show  that  a  will  might  be  revoked  by  could  not  be  denied)  that  actual  de- 
cutting  with  an  instrument  as  well  as  struction  was  not  necessary,  it  becomes 
by  tearing,  if  a  corresponding  effect  be  a  question  of  degree  wnether  what 
produced  by  the  one  act  as  by  the  other,  was  done  in  this  case  was  sufficient ; 
•  .  .  The  question  then  comes  to  and  in  such  cases,  and  indeed  in  all 
this:  Whether  this  be  or  be  not  a  de-  similar  cases,  we  think  it  would  be 
struction  of  the  will.  I  consider  the  discreet  not  to  lay  down  any  general 
name  of  the  testator  to  be  essential  to  rule  applicable  to  cases  and  circum- 
the  existence  of  a  will,  and  that  if  that  stances  which  have  not  been  the  sub' 
name  be  removed,  the  essential  part  of  ject  of  argument  before  us,  but  to  con- 
the  will  is  removed  and   the  will   is  fine  our  judgment  to  the  case  at  bar. 
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The  whole  will,  or  any  provision  therein,  may  be  revoked  by 
cancellation  orobliteration,  as  well  as  by  tearing  or  burning.  Thus, 
if  the  testator  strikes  out  or  obliterates  a  particular  provision,  a  rev- 
ocation is  effected  pro  tantOy  and  the  rest  of  the  will  remains  in  full 
force  •}  but  if  he  should  strike  out  or  obliterate  his  signature  or 

• 

And  in  our  opinion,  as  this  will  pro-  ever  existed.  This  mutilation  of  the  first 
fessed  to  be  executed  under  seal,  and  sheet,  leaving  the  signature  untouched, 
was  published  and  attested  as  a  sealed  would  not  be  a  total  revocation  —  it 
instrument,  when  the  seal  was  torn  off  would  be  a  revocation  of  those  particu- 
it  ceased  to  be  the  instrument  which  lar  devises  only/  In  support  of  this 
the  testator  professed  to  execute  and  position,  he  refers  to  Larkins  r.  Larkins, 
to  publish  to  the  attesting,  and  through  3  Bos.  &  P.  16.  In  that  case,  the  tes- 
them  to  the  world.  It  was,  to  make  use  tator  having  made  a  devise  to  three  per- 
of  the  expression  of  Mr.  Justice  Cole-  sons,  as  joint  tenants,  afterwards  struck 
ridge  in  Doe  x\  Harris,  6  Ad.  &  El.  out  the  name  of  one  of  the  devisees, 
2^i  33  E.  C.  L.  57,  *  destroyed  in  its  without  republication,  and  it  -was  held 
entirety,'  and  ceased  to  be  (by  means  of  that  the  erasure  operated  only  as  a  rev- 
tearing)  the  instrument  as  and  for  which  ocation  of  the  will  /r<>  tanto.  Lord 
it  had  been  published."  Pollock,  C.  B.,  Alvanlej  remarked,  ^  I  have  no  doubt 
in  Price  v.  Powell,  3  H.  &  N.  350.  upon  this  case.    A  revocation    bjr  ob- 

Upon   the   principle  of  this  case  it  literation    will    have  the    same    effect 

was  held,  by  Wood,  V.  C,  in  Williams  which  a  revocation  by  any  other  means 

V.  Tyley,  Johns.  530,  that  by  the  usual  will  have,  and  no  more.*     In  Burkitt  v. 

statement  in  the  witnessing  clause  at  Burkitt,  2   Vern.  '498,  certain    devises 

the  end  of  his  will,  that  he  has  set  his  were  obliterated  and  alterations  made, 

hand  to  the  preceding  pages,  a  testa-  and  it  was  decreed  that  the  obliterations 

tor  makes  the  signatures  on  those  pages  did  not  revoke  such  clauses  as  remained 

a  part  of  his  will;  and  if,  having  so  re-  unaltered.     (See   Limbery   v.    Mason, 

cited,  he  afterwards,  animo  revocandiy  Comyns   451.)     In   Sutton   v,    Sutton, 

tears  off  the  signatures  from  the  pre-  Cowp.812,  various  and  extensive  aitera- 

ceding  pages,  it  is  a  good  revocation  of  tions  were  made,  and  parts  obliterated 

the  whole  will  under  the  soth  section  animo  revocandi^  but  it  was  decided 

of  the  act,  7  Will.  4  and  i  Vict.,  ch.  26.  that  the  whole  will  was  not  revoked,  but 

See  In  re  Harris,  3  S.  &  T.  485.  a  devise  of  certain  real  estate  was  f^us- 

1.  Sutton  V,  Sutton,  Cowp.  812.  See  tained  as  valid  and  unaffected.  The 
Bigelow  V.  Gillott,  123  Mass.  102;  same  doctrine  has  been  held  in  this 
Wheeler  v.  Bent,  7  Pick.  (Mass.)  61;  country.  In  the  case  of  Brown's  "Will, 
In  re  Kirkpatrick's  Will,  22  N.  J.  Eq.  i  B.  Mon.  (Ky.)57,  it  was  declared  that 
463;  McPherson  v,  Clark,  3  Bradf.  (N.  a  cancellation  of  a  portion  of  the  de- 
Y.)  92;  Clark  v.  Smith,  34  Barb.  (N.  vises,  the  testator's  signature  beings  left 
Y.)  140;  Jackson  v,  Holloway,  7  Johns,  untouched,  did  not  affect  the  residue  of 
(N.  Y.)  395;  Tudor  v,  Tudor,  17  B.  the  dispositions,  which  remained  unal- 
Mon.  (Ky.)  383;  Cogbill  v.  Cogbill,  3  tered,  the  testator's  intention  not  to  re- 
Hen.  &  M.  (Va.)  467;  Dixon's  Appeal,  voke  them  being  clearly  established." 
S5  Pa.  St.  424 ;  Tomlinson's  Estate,  1 73  But  see  Quinn  r.  Quinn,  i  Thomp.  & 
Pa.  St.  245  ;  Doane  v.  Hadlock,  42  Nte.  C.  (N.  Y.)  437. 

72;    Means   v.    Moore,  3   McCord    (S.  In /*tfii«jv/t^ff««a,  where  several  lega- 

Car.)  382;  Brown's  Will,    i    B.   Mon.  cies  were  canceled  by  drawing  a  pencil 

(Ky.)    57;    Wells  V.   Wells,  4  T.   B.  through  them,  the  will  was  held  to  be 

Mon.  (Ky.)  152.  revoked  as  to  such  legacies,  but  not  en- 

In  McPherson  v.  Clark,  3  Bradf.  (N.  tirely.     Tomlinson's  Appeal,    133    Pa. 

Y.)  92,  the  court,  in  delivering  the  opin-  St.  245. 

ion,  said  :  ''  It  never  seems  to  have  been  In  Bigielow  v,  Gillott,  123  Mass.  102, 

doubted  that  a  portion  of  a  will  might  it  was  held  that  where  a  testator  struck 

be  revoked  by  obliteration.  In  Roberts  out  certain  bequests  by  drawing  lines 

V,  Round,  3   Hagg.  548,  the  testatrix  through    them,    the    property    passed 

having  partially  mutilated  a  duplicate  under  the  residuary  clause.    The  court, 

will.  Sir  John   Nicoll   said:  'Suppose  by    Merton,    J.,    said:    "The    statute 

that  the  mutilated  instrument  alone  had  provides  that '  no  will  shall  be  revoked, 

been  found,  and  that  no  duplicate  had  unless  by  burning,  tearing,  canceling! 
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or  obliterating  the  same,  with  the  in-  some  other  writing  of  the  testator  de- 
tention of  revoking  it,  by  the  testator  daring  such  revocation  or  alteration, 
himself,  or  bj  some  person  in  his  pres-  and  executed  with  the  same  formalities 
ence  and  by  his  direction  ;  or  by  some  with  which  the  will  itself  was  required, 
other  will,  codicil,  or  writing,  signed,  by  law,  to  be  executed;  or  unless  such 
attested,  and  subscribed  in  the  manner  will  be  burnt,  torn,  canceled,  obliter- 
provided  for  making  a  will.'  Gen.  Stat.,  ated,  or  destroyed,  with  the  intent  and 
ch.  92,  ^  II.'  This  provision  is  a  for  the  purpose  of  revoking  the  same, 
re-enactment  of  the  Rev.  Stat.,  ch.  by  the  testator  himself,  or  by  any  other 
63,  ^  9,  with  merely  unimportant  person  in  his  presence,  by  his  direction 
changes.  The  Revised  Statutes  made  and  consent;  and  when  so  done  by  an- 
material  changes  in  the  law  as  to  wills,  other  person,  the  direction  and  consent 
doing  away  with  the  distinctions  be-  of  the  testator,  and  the  fact  of  such  in- 
tween  wills  affecting  real  and  wills  af-  jury  or  destruction,  shall  be  proved  by 
fecting  personal  property,  and  putting  at  feast  two  witnesses.' 
all  upon  the  same  footing.  The  Stat.  "  First.  A  literal  and  plain  reading 
of  1783,  ch.  24,  ^  a,  permitted  the  rev-  of  these  words  defeats  the  appellant, 
ocation  of  a  devise  of  land,  *  or  any  There  is  language  of  prohibition,  but 
clause  thereof,'  in  the  manner  pointed  it  is  so  qualified  as  to  amount  to  per- 
oat  in  the  statute,  which  was  the  same  mission  to  revoke  or  alter  a  will,  or 
manner  now  provided  for  the  revoca-  any  part  thereof,  by  some  other  will  in 
tion  of  a  will.  "  We  see  nothing  to  in-  writing,  or  some  other  writing  of  the 
dicate  that  the  legislature,  in  the  revi-  testator  declaring  such  revocation  or 
sionof  1836,  intended  to  change  the  law  alteration;  or  by  burning,  tearing,  can- 
in  this  respect  and  to  limit  the  power  of  celing,  obliterating,  or  destroying  the 
revocation  to  a  revocation  of  the  whole  will,  *for  the  purpose  of  revoking  the 
will.  The  power  to  revoke  a  will  in-  same.'  Now,  by  the  first  phrase,  the 
eludes  the  power  to  revoke  any  part  of  repentant  testator  is  required  to  write 
it  If  we  were  to  hold  that  under  this  out  the  proposed  alteration,  select  his 
provision  a  testator  could  not  revoke  a  witnesses  and  make  to  them  an  ac- 
part  of  a  will  by  canceling  or  oblitera-  knowledgment  or  declaration  that  the 
ting  it,  we  should  be  obliged  by  the  act  is  his;  and,  so  far,  the  language  per- 
same  rule  of  construction  to  holdf  that  mits  but  one  inference  or  construction; 
he  could  not  revoke  a  part  by  a  codicil,  that  that  act  becomes  effectual  whether 
which  would  be  against  the  uniform  it  relates  to  the  whole  will,  or  some 
practice  in  this  commonwealth,  sane-  portion  only  of  the  will, 
tioned  by  numerous  decisions.  We  **  The  second  clause  requires  no  such 
are  therefore  of  opinion  that,  in  construction.  The  words  '  or  any  part 
this  case,  the  cancellation  by  the  thereof,'  are  omitted.  The  *  will '  itself 
testator  of  the  sixth  and  thirteenth  is  to  be  burnt,  torn,  canceled,  obliter- 
clauses  of  his  will,  by  drawing  lines  ated,  or  destroyed,  not  with  an  intent  or 
through  them,  with  the  intention  of  re-  purpose  of  *  altering,'  but,  as  the  stat- 
voking  them,  was  a  legal  revocation  of  ute  says,  *  with  the  intent  and  for  the 
those  clauses."  purpose  of  revoking  the  same.'  And 
New  York. — Under  2  Rev.  Stat.  64,  while  these  things  may  be  done,  either 
^  42,  it  seems  that  a  will  cannot  be  re-  by  the  testator  or  by  another  person  in 
voked  pro  tanio^  except  by  a  writing  his  presence,  under  his  direction,  yet 
executed  with  the  same  formalities  with  the  statute  provides  that  *  when  so  done 
which  the  will  itself  was  required  to  be  by  another  person,  the  direction  and 
executed.  Lovell  v.  Quitman,  88  N.  Y.  consent  of  the  testator,  and  the  fact  of 
377.  In  this  case,  testatrix  struck  out  such  injury  or  destruction,  shall  be 
certain  clauses  with  intent  to  revoke,  proved  by  at  least  two  witnesses.'  The 
leaving  them  still  legible,  and  it  was  injury  relates  to  the  effect  of  burning, 
held  that  the  whole  will,  including  tearing,  canceling,  and  obliterating, 
these  clauses,  should  be  admitted  to  pro-  "We  see,  therefore,  that,  under  the 
bate.  The  court,  by  Danforth,  J.,  said  :  first  clause,  an  act  of  alteration  or 
"The  appeal  depends  upon  the  true  revocation,  if  in  writing,  and  under  the 
construction  of  the  statute  (2  Rev.  last  clause  an  act  of  destruction  or  of 
Stat,  pt.  2,  ch.  6,  tit.  i,  art.  3,  p.  64,  injury,  unless  by  the  testator  himself, 
S  42),  which  enacts  that  'no  will  in  writ-  is  required  to  be  proved  by  witnesses, 
ing,  .  .  .  Dor  any  part  thereof.  Can  it  be  supposed  that  the  statute  in- 
shall  be  revoked  or  altered,  otherwise  tended  a  partial  revocation  or  altera- 
than  by  some  other  will  in  writing,  or  tion,  if  done  by  the  testator  himself^ 
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the  subscription  of  the  witnesses,  the  whole  will  is  revoked.*  Un- 
der the  Statute  of  Frauds,  and  similar  statutes  framed  thereon  in 

should  be  effective, although  no  formal-  obliteration  can  be  effective  as  to  part, 

ity  was  observed?     According  to  the  unless  it  altogether  destroys  the  whole 

appellant's  construction,  a  dash  of  the  will.   We  have  no  power  to  interpolate 

testator's  pen  supplies  the  place  of  the  other  words.'* 

formality  required  by  the  first  clause,  In  Gugel  v.  VoUmer,  i  Dem.  (N.Y.) 
renders  unnecessary  the  presence  of  484,  the  testator's  will  consisted  of  six 
two  witnesses,  and  becomes  effectual  to  pages,  four  of  which  were  marked 
the  same  extent  as  if  the  above  pro-  across,  as  having  been  stricken  out  at 
visionsof  the  statute  had  been  observed,  some  time  after  its  execution,  with  a 
*'  Such  a  conclusion  is  inadmissible,  marginal  note  on  each  of  the  four 
The  dissimilarity  of  the  two  events,  one  pages,  in  the  handwriting  of  the  testa- 
requiring  and  the  other  dispensing  with  tor,  as  follows  :  ^  I  pronounce  this  void, 
formalities,  the  most  solemn  known  July  24,  1878."  All  the  writing  was 
to  the  law  relating  to  the  execution  of  perfectly  distinguishable ;  it  only  ap- 
papers,  seems  to  permit  but  one  answer  pearing  on  the  face  of  the  paper,  that 
to  the  appellant.  The  two  acts  cannot  the  pen  had  been  drawn  across  several 
be  deemed  equivalents.  To  the  same  pages  of  it.  It  was  held  that  there  was 
end  is  the  general  policj'  of  the  law,  no  revocation  and  that  the  entire  will, 
which  aims  to  close  the  door  against  as  executed,  must  be  admitted  to  pro- 
opportunities  of  fraud,  and  it  would  be  bate. 

unreasonable  to  suppose  that  the  legis-  Alabama. — Under  a  statute  providing 
lature  intended  a  method  by  which  the  that  "a  will  in  writing  can  only  be  re- 
purpose  of  the  testator  could  be  de-  voked  by  burning,  tearing,  canceling, 
feated,  and  the  restrictions  thrown  or  obliterating  the  same,  with  the  in- 
around  him  at  the  time  of  executing  tention  of  revoking  it,  by  the  testator 
the  will  designed  to  carry  that  purpose  himself,  or  by  some  person  in  bis  pres- 
into  effect,  evaded.  The  provisions  of  ence,  and  by  his  direction;  or  by  some 
the  statute  applicable  to  wills  (3  Rev.  other  will  in  writing,  or  some  other 
Stat.,  pt.  2,  ch.  6,  art.  3,  tit.  i,  p.  63),  writing  subscribed  by  the  testator,  and 
which  include  the  one  before  us,  have  attested  as  prescribed  in  the  first  aec- 
in  view  not  merely  the  convenience  of  tion  of  this  article;  and  when  this  will 
the  individual  and  his  protection,  but  is  burned,  torn,  canceled,  or  obliterated 
also  the  prevention  of  fraud  and  per-  by  any  other  person  than  the  testator, 
jury  in  reference  to  an  act  which  be-  his  direction  and  consent  thereto,  and 
comes  effective  only  after  the  death  of  the  fact  that  such  burning,  canceling, 
the  testator,  and  then  concerns  his  dev-  tearing,  or  obliteration  must  be  proved 
isees,  his  heirs,  and  indirectly  the  by  at  least  two  witnesses."  (Code 
whole  public.  Second.  The  appellant  (1886),  ^  1968.}  It  was  held  that  all  al- 
resorts  to  implication,  and  imports  into  terations  or  revocations  of  any  part  or 
the  second  clause  of  the  statute  words  any  clause  of  a  will,  properly  executed, 
which  are  found  only  in  the  first,  thus  must  be  made,  not  by  burning,  tearing, 
violating  not  only  the  method  of  the  canceling  or  obliterating,  but  only  by  a 
legislature,  but  the  grammatical  reading  new  will,  or  a  codicil,  properly  sub- 
of  the  sentence.  This  last  consideration  scribed  by  the  testator,  and  attested  by 
would  be  of  little  importance  if  there  at  least  two  subscribing  witnesses,  in 
was  anything  in  the  statute  from  which  the  mode  prescribed  by  the  statute, 
it  appeared  that  the  apparent  grammat-  Law  v.  Law,  83  Ala.  432.* 
ical  construction  could  not  be  the  true  In  England^  it  has  been  repeatedly 
one,  but  should  control  unless  there  is  held  that  the  canceling  of  a  legacy  by 
some  strong  and  obvious  reason  to  the  lines  drawn  by  the  testator  revokes  the 
contrary ;  as  if  we  could  see  that  the  legacy  so  canceled,  but  does  not  affect 
legislature  had  a  different  intention,  the  residue  of  the  will.  Mence  v. 
But  when  we  find  in  the  first  clause  Mence,  18  Ves.  Jr.  350;  Martins  v. 
that  the  will,  or  any  part  thereof,  can  Gardner,  8  Sim.  73 ;  Francis  v.  Grover, 
be  altered  by  a  writmgonly  when  duly  5  Hare  39;  Larkins  v,  Larkins,  3  Bos. 
attested,  and  in  the  second  clause  the  &  P.  16;  Short  v.  Smith,  4  East  418; 
words  *or  any  part  thereof  omitted.  In  re  Woodward,  L.  R.,  2  P.&  D.  306 
we  are  bound  to  give  effect  to  the  spe-  Rogers  Bcc.  Law  1018. 
cific  words  actually  used,  and  say  that  no  1.  In  re  James,  7  Jur.  N.  8.  53 ;  Bap- 
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the  United  States j  the.  revocation  is  complete,  if  enough  of  the 
material  part  of  a  provision  is  stricken  out,  canceled,  or  obliterated 
to  show  an  intent  to  revoke,  as  where  the  testator  draws  his  pen 
through  a  devisee *s  name.*  Under  the  Statute  of  Victoria,  revo- 
cation by  cancellation  is  abolished,  and  obliteration  to  be  effective 

tist  Church  v.  Robbarts,  a  Pa.  St.  no;  maker  of  them  designed  to  put  an  end 

Evan's  Appeal,  58  Pa.  St.  338.  to  the  continuing  validity  of  the  instru- 

PenoU  Karlu  Orer  Signature. — Draw-  ment,  this  mode  was  recognized  and 
ing  pencil  marks  over  the  signature  has  adopted  into  the  statute,  in  common 
been  held  sufficient.  Woodiill  v,  Pat-  with  tearing,  burning  and  obliterating, 
ton,  76  Ind.  575.  See  Tomlinson's  as  one  by  which  wills  might  be  re- 
Estate,  133  Pa.  St.  245.  voked.     In  some  instances  this  mode 

Scratching  out  the  signature  revokes  might   be   preferable  to  either  of  the 

the  will.    Goods  of  Morton,  12  Prob.  others,  as  when  it  should  be  desirable 

Div.  141.  to  preserve  the  legibility  of  the  entire 

Tearing  out  the  seal,  and  part  of  the  instrument,  which  might  not  happen  as 

signature,  and  obliterating  the  rest  of  the  result  of  burning,  tearing  or  oblit- 

signature  and  the  names  of  witnesses,  erating.     While,  therefore,  a  common 

works  a  revocation  of  the  will.    In  re  and  customary  mode  of  manifesting  the 

White's  Will,  25  N.  J.  Eq.  501.  intent  to  abrogate  the  instrument,  by 

1,  Mence  v.  Mence,  18  Ves.  Jr.  350;  drawing  cross  lines  over  the  face  of  it, 

1%  re  Kirkpatrick's  Will,  22  N.  J.  Eq.  gave  rise  to  the  use  of  the  term  cancel, 

463;  Matter  of  Clark's  Will,   i  Tuck,  still  the  entire  judicial  history  of  the 

(N.  Y.)  445 ;  Woodfill  v.  Patton,  76  Ind.  subject  shows  that  that  manner  of  mark- 

575;  Evan's  Appeal,  58  Pa.  St.  338.  ing  an  instrument  is  by  no  means  essen- 

In   Miih's   Succession,  35  La.  Ann.  tial  in  order  to  answer  to  the  full  force 

394,  the  will  containing  some  twenty  and  effect  of  th'e  term  in  its  legal  sense, 

legacies  was  found,  with  all  the  legacies  The  net  result  of  all  the  cases  and  all  the 

except  four  erased  by  pen  marks,  but  text  books,  as  well  as  the  reason  of  the 

still  legible.    The  clause  appointing  ex-  thing,  and  the  appropriate  analogies, 

ecutors  was  erased  in  like  manner,  the  seems  to  be  this, — that,  when   the  in- 

names   being    read    with    more  diffi-  strument  is  so  marked  by  the  maker  of 

culty.    The    testator's    signature    was  it  as  to  show  clearly,  whenever  it  is 

still  more  completely  marked  out  in  produced,  that  the  act  was  designed  by 

like  manner.     In  the  margin  were  sev-  him  to  be  a  canceling,  that  act  ^comes 

eral    additions     in     his    handwriting,  effectual,  by  force  of  the  statute,  as  a 

apparently  designed  for  a    new  will,  revocation  of  the  will  by  canceling. 
It  was  held  that  the  will  was  revoked.  **  In  the  present  case  the  act  of  the  tes- 

BfEBetofWtlting  the  Word"  0aiL06l«d,"  tator  was  done,  not  only  upon  the  pa- 
"Obscdeto,"  etc.,  on  Will.  —  In  Warner  per  on  which  the  will  was  written,  but 
V.  Warner,  37  Vt.  356,  the  testator  upon  such  a  part  of  it  as  always  to  go 
made  his  will  in  1057,  and  wrote  it  with  that  part  of  the  will  which  con- 
mostly  upon  one  side  of  a  half  sheet  of  tained  the  disposition  of  the  property, 
foolscap  paper,  the  signature  and  attes-  — not  indeed  on  the  face,  but  on  the 
tation  clause  being  upon  the  other  side  back  of  such  disposition.  It  is  obvious 
of  the  same  paper  near  the  top,  and  that  the  act  itself  was  designed  to  con- 
two  years  afterward  wrote  below  all  stitute  a  revocation  by  canceling.  This 
the  writing,  and  near  the  middle  of  the  is  not  a  mere  memorandum  or  declara- 
sheet,  **  This  will  is  hereby  canceled  tion,  which,  as  such,  operates  a  legal 
ftnd  annulled  in  full  this  15th  day  of  effect  by  force  of  the  terms,  but  it  was 
March,  1859."  It  was  held  to  amount  the  performing  of  an  act  upon  the  in- 
to a  revocation  of  the  will  by  "cancel-  strument  itself,  which  act  operates  the 
^%r  which  could  not  be  thereafter  re-  legal  effect.  If  cross  lines  had  been 
▼iyed  by  parol  declarations  of  such  a  drawn  over  the  face  of  the  writing  of 
purpose  or  desire  on  the  part  of  the  tes-  the  will,  they  would  have  been  effec- 
tator.  The  court,  by  Barrett,  J.,  said :  tual,  because  they  would  have  consti- 
"From  the  fact  that  the  cross  marks  tuted  an  act  done  to  the  instrument, 
were  so  easily  made,  and,  when  made  showing  the  intent  of  the  testator,  by 
upon  the  face  of  a  written  instrument,  that  act,  to  destroy  the  validity  of  it. 
vere  so  significant  that  thereby,  the  Insteadof  thus  drawing  lines,  he  equally 
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must  so  completely  efface  the  original  writing  that  it  cannot  be 
read.^     A  somewhat  similar  construction  has  been  placed  upon  an 

performed  an  act  to  the  substance  of    and  the  receipt  of  the  said to  be 

the  instrument,  and  as  inseparable  from  a  sufficient  discharge.    The   testator^ 

the  written  text  as  cross  lines  over  its  after  executing  his  will,  drew  his  pen 

face,  showing,  with  even  clearer  cer-  through    his    sister's    name    in    those 

tainty,  the  intent,  bjr  that  act,  to  destroy  places  where  dashes  are  lefL     It  was 

its    validity.     Instead   of    leaving  the  held  that  the  request  was  not  revoked, 

significance  of  informal   marks  to  be  Martins  v,  Gardiner,  8  Sim.  73. 

fixed  by  the  location  they  occupy,  he  Obliterating  Title  on  Envelope. — Strik- 

formed  the  marks  into  letters  and  words  ing  a  pen  through  the  words  **  last  will 

expressive  of  their  significance,  and  as  and  testament,"    on  the  back   of    the 

effectually   placed  them  upon   the  in-  envelope  in  which  the  will  is  contained, 

strument  as   if    they   had  been  made  and  entering  thereon  '*  superseded  bj  a 

upon  the  face  of  the  script  of  the  will,  later  will,"  which  was  improperly  ex- 

If  he  had  drawn  a  slight  mark  from  the  ecuted,  does  not  revoke  the  first  will, 

top  to  the  bottom  of  the  writing,  though  Grantley  v.  Garthwaite,  2  Russ.  90. 

that    would    not    have    been   cancelli^  In  Re  Ladd's  Will,  60  Wis.  187,  the 

within  the  etymological  and  primary  will  was  written  upon  a  large  double 

meaning  of  the  term,  still  is  it  conceded  sheet,  the  first  page  being  a  printed 

that  it  would  have  been  a  canceling  of  blank.     This  was  filled  in  by  the  testa- 

the    will,    if   done    with    that  intent,  tor,  and  the  will  was  wholly  upon  the 

within  the  legal  meaning  of  that  term,  first  page.   The  second  and  third  pages 

We  think  that  writing  upon  a  will,  as  were  blank,  and  the  usual  indorsement 

was  done  in  this  case,  as  nearly  answers  by  the  scrivener  was  upon  the  fourth 

to  the  primary  sense  of  that  term,  as  page,  being  the  outside  wrapper  leaf. 

such  mark  would,  and,  having  regard  to  Here,  also,  in  pencil,  in  the  handwrit- 

the  ground  on  which  effect  is  given  to  ing  of  the  testatrix,  signed  and  dated 

an  act  of  cancellation,  such  writing  by  her,  were  the  words,  *'  I  revoke  this 

answers  every  reason  and  requisite  of  will."     This  was  held  not  to  be  a  can- 

the  law."  cellation. 

The  reasoning  in  this  case  was  ap-  1.  The  Statute   i  Vict.,  ch.  26,  ^   20, 

proved  by  Strong,  J.,  in  Evan's  Appeal,  enacts  'Hhat  no  will  or  codicil,  or  any 

^8  Pa.  St.   247.     See  also    Witter  v,  part  thereof,  shall  be  revoked  otherwise 

Mott,  2  Conn.  67.  than  as  aforesaid  (1.  «.,  by  marriage),  or 

But  in  Lewis  v,  Lewis,  3  W.  &  S.  by  another  will  or  codicil  executed 
(Pa.)  455,  under  an  act  similar  in  in  manner  hereinbefore  required,  or 
phraseology  to  the  Statute  of  Frauds,  by  some  writing  declaring  an  inten- 
it  was  held  that  the  word  "  obsolete,"  tion  to  revoke  the  same,  and  executed 
written  by  a  testator  on  the  margin  of  as  a  will,"  or  "  by  the  burning,  tearing, 
his  will,  but  not  signed  by  him  or  any  or  otherwise  destroying  the  same  by 
person  for  him  in  the  mode  prescribed  the  testator,  or  by  some  person  in  his 
by  the  sixth  section  of  the  Act  of  presence  and  by  his  direction,  with  the 
April  8, 1833,  did  not  operate  as  a  revo-  intention  of  revoking  the  same ;  "  and 
cation  of  the  will  under  the  thirteenth  (section  21)  "that  no  obliteration,  inter- 
section of  that  act.  lineation,  or  other  alteratiofi,  made  in 

Parol  declarations  as  to  the  testator's  any  will  after  the  execution  thereof,8hall 
intent  to  die  intestate  are  inadmissible  be  valid  or  have  any  effect,  except  so 
to  show  a  revocation  of  his  will.  See  far  as  the  words  or  effect  of  the  will  be- 
further  Grantley  v.  Garthwaite,  2  Russ.  fore  such  alteration  shall  not  be  ap- 
90;  In  re  Gosling,  11  Prob.  Div.  79;  parent,  unless  such  alteration  shall  be 
In  re  Ladd's  Will,  60  Wis.  187.  executed  in  like  manner  as   hereinbe- 

Cano«ling   Legatee's   Name  In  Some  fore  is  required  for  the  execution    of 

naces  and  Not  In  Others. — The  testator  the  ^ill ;  but  the  will,  with  such  altera- 

directed  his  executors  to  pay  an  annuity  tion  as  part  thereof,  shall   be  deemed 

to  his  sister ,  the  wife  of  Francis  to  be  duly  executed,  if  the  signature  of 

Betley,  or  to  such  persons  as  the  said  the  testator  and  the    subscription    of 

Elizabeth   Betley    should   appoint,   to  the  witnesses  be  made  in   the  margin, 

the  intent  that  the  same  might  be  for  or  on  some  other  part  of  the  will  op- 

the  separate  use  of  the  said  E.  Betley,  posite  or  near  to  such  alteration,  or  at 
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analogous  statute  in  lowa,^     A  testator  may,  by  obliteration  or 

cancellation  (where  the  latter  is  permitted  by  statute),  reduce  a 

the  foot,  or  end  of,  or  opposite  to,  a  purpose  of  substituting  another  legatee, 
memorandum  referring  to  such  altera-  where  such  substitution  is  not  properly 
tion,  and  written  at  the  end  or  some  attested,  that  parol  evidence  will  be  re- 
other  part  of  the  will."  .  .  .  The  ceived  of  the  name  of  the  original  leg- 
change,  therefore,  is  that  a  revoca-  atee.  As  to  this  question,  see  Short  v. 
tion  by  cancellation  or  obliteration  Smith,  4  East  419. 
is  not  (as  before)  placed  upon  the  This  rule,  it  appears,  has  been 
same  footing  as  a  revocation  by  burning  adopted  in  reference  to  the  name  of  an 
or  tearing.  Obliteration,  or  other  al-  executor.  See  In  re  Parr,  i  S.  &  T. 
teration  which  does  not  wholly  efface  56;  29  L.  J.  P.  70;  6  Jur.  N.  S.  ^6;  In  re 
the  will,  is  no  longer  effectual  unless  Harris,  i  S.  &  T.  536;  29  L.J.  f*.  79.  See 
executed  in  manner  prescribed  for  the  also  Hale  v.  Tokelove,  2  Rob.  318;  14 
execution  of  a  will.  1  Jarm.  on  Wills  Jur.  817;  In  r^  McCabe,  L.  R.,  3  r,  &  D. 
(5th  ed.)  *i40.  See  In  re  Horsford,  94;/^  r«  Bedford,  5  No.  Cas.  188.  This 
L.  R.,  3  P.  &  D.  311 ;  HobbsT'.  Knight,  last  case  would  seem  of  contradictory 
I  Curt.  779;   Stephens  v.   Taprell,   2  import. 

Curt.  458 ;  In  re  Brewster,  29  L.  J.  P.  While,  under  the  Statute  of  Victoria, 

69; /«  rtf  Fary,  15  Jur.  1114.  ch.   36,   ^  30,    merely  running  a  pen 

Under  the  statute  just  set  forth,  pro-  through  a  testamentary  disposition  to  a 
viding  that  no  cancellation  or  oblitera-  legatee  is  not  sufficient  to  revoke  the 
tion  shall  operate  as  a  revocation  unless  legacy,  and  not  to  be  noticed  in  pro- 
the  original  writing  be  wholly  effaced,  bate,  such  circumstance  may  neverthe- 
it  has  been  held,  m  controversies  de-  less  be  not  altogether  without  signifi- 
pending  upon  the  effect  of  cancellation  cance,  for  where  the  testator  has  paid  a 
or  obliteration,  that  magnifj'ing  glasses  sum  in  his  lifetime  to  the  legatee,  it 
may  be  used  to  discover  what  the  seems  that  the  fact  of  the  gift  being 
words  obliterated  originally  were.  In  struck  out  in  the  will  might  be  received 
re  Ibbetson,  2  Curt.  337 ;  Lushington  as  evidence  that  the  payment  was  in- 
V.  Onslow,  6  No.  Cas.  187.  And  see  tended  to  be  in  satisfaction  of  the  leg- 
also /«  re  Horsford,  L.R.,  3  P.  &  D.  211.  acy.     Twining  v,  Powell,  3  Coll.  262. 

Parol  evidence  for  this  purpose  is  Fac- Simile  Probate. — The  court  of 
inadmissible,  except  in  those  cases  probate  has  in  some  instances  granted 
where  the  obliteration  was  made  for  a  fac- simile  probate  of  a  will  containing 
the  purpose  merely  of  altering  the  interlineation,  showing  the  parts  of  the 
amount  of  the  gift,  and  not  of  revoking  will  struck  through,  and  the  court  of 
it,  in  which  cases,  there  was  no  inten-  construction  has  then  considered  the 
tion  to  revoke  except  for  the  purpose  alteration  as  made  before  execution, 
of  substituting  a  gift  of  a  different  and  therefore  effectual.  Where  this  is 
amount.  If  the  latter  amount  cannot  really  so,  the  duty  of  the  court  of  pro- 
take  effect  by  reason  of  the  substituted  bate,  at  all  events  since  the  Judicature 
words  not  being  properly  attested,  the  Act  of  1873,  would  seem  to  be  to  grant 
former  gift  will  remain  good,  and  evi-  probate  of  the  will  as  altered,  in  the 
dence  will  be  admitted  to  show  what  the  same  way  as  if  the  alterations  had  been 
origirfal  words  were.  Town  ley  v.  Wat-  referred  to  in  the  attestation  clause, 
son,  3  Curt  761;  8  Jur.  iii ;  3  No.  Cas.  Gann  v.  Gregory,  3  De  G.  M.  &  G. 
17;  Soar  V,  Dolman,  3  Curt.  I3i;  6  Jur.  777;  Shea  x\  Boshetti,  18  Jur.  614;  33 
513;  Brooke  V.Kent,  3  Moo.  P.  C.  334;  L.  J.  Ch.  653;  Jarm.  on  Wills  (5th 
I  No.  Cas.  99;  /»  rtf  Ibbetson,  3  Curt,  ed.)  143. 
337;  I^  re  Reeve,  13  Jur.  370.  1.  Gay  v,  Gslj^  60  Iowa  415.     In  this 

Fntale  In  BHank. — in  such  a  case  as  case  it  was  held,  under  the  local  statute, 

that  last  mentioned,  if  there  is  no  evi-  that  canceling   the  signature  did  not 

dence  what  the  words  were  which  had  revoke  the  will  unless  the  cancellation 

been  substituted  by  words  not  properly  was  witnessed  as  required.    The  court, 

attested,  probate  is  decreed  in  blank,  by  Day,  J.,    said:    "In   the  Code  of 

/•  rtf  James,  i  S.  &  T.  338.  185 1  the  provisions  of  our  present  stat- 

traaore  of  HanM  of  L6ffat60.->It  is  ute  were  adopted,  as  follows :  *  Section 

presumed   that  where  the  name  of  a  1388.     Wills  can  be  revoked,  in  whole 

legatee  was  obliterated  simply  for  the  or  in  part,  only  by  being  canceled  or 
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greater  estate  to  a  less,  as  a  fee  to  a  life  estate ;  ^  but  cannot  con- 
vert a  smaller  estate  into  a  greater,  as  a  life  estate  into  a  fee,  for 

destrojred  bj  the  act  or  direction  of  the  for  what  was  done  in  the  present  case 
testator,  with  the  intention  of  so  revok-  is,  that  it  constitutes  a  cancellation  of 
ing  them,  or  by  the  execution  of  subse-  the  signature  not  rendering  it  fUegfible, 
quent  wills.  Section  1289.  When  done  and,  as  it  was  not  witnessed  in  the 
by  cancellation,  the  revocation  must  be  manner  required  by  section  2330  of  the 
witnessed  in  the  same  manner  as  the  Code,  it  is  inoperative.*' 
making  of  a  new  will.'  Revision,  ^f  1.  Swinton  v.  Bailey,  45  Lr«  J.  Exch. 
2320,  2321 ;  Code  of  1873,  hk  2329  ^"^  427.  In  this  case  a  testator,  by  his  will 
2330.  When  a  statute  provides  the  made  in  1826,  devised  his  realtj  to  E., 
nianner  in  which  a  will  may  be  revoked,  her  heirs  and  assigns  forever.  He  sub- 
that  manner  must  be  pursued.  Wright  sequently  obliterated  the  words,  '*  her 
V.  Wright,  5  Ind.  391 ;  Runkle  v.  Gates,  heirs  and  assigns  forever,"  with  pen  and 
II  Ind.  95;  Blanchard  t>.  Blanchard,  33  ink.  It  was  held  {^reversing-  the  de- 
Vt.  62 ;  Gains  v.  Gains,  2  A.  K.  Marsh,  cision  of  the  Exchequer  Division)  that 
(Ky.)  190;  Clingan  v.  Mitcheltree,  31  the  obliteration  effected  a  revocation 
Pa.  St.  25 ;  Doe  v,  Harris,  6  Ad.  &  £l.  and  not  an  alteration  in  the  subject- 
209;  33  £.  C.  L.  57.  Our  statute  pro-  matter  of  the  devise,  and  that  the  words 
vides  that  a  will  may  be  revoked,  in  obliterated  were  "a  clause"  within  the 
whole  or  in  part :  First.  By  being  de-  meaning  of  the  6th  section  of  the  Stat- 
stroj'ed.  Second,  By  being  canceled,  ute  of  Frauds.  E.  therefore  took  an 
the  cancellation  being  witnessed  in  the  estate  for  life.  Cockbum,  C.  J.,  said  : 
same  manner  as  the  making  of  a  new  "  Now  I  quite  agree  that  you  cannot 
will.  If  the  scroll  drawn  over  the  name  alter  a  will,  so  as  to  enlarge  the  estate 
of  the  testator  had  entirely  obliterated  of  some  one  else  who  takes  under  the 
the  signature,  this  might  have  worked  a  will,  by  striking  out  words  so  as  to  g^ve 
destruction  of  the  will,  upon  the  ground  it  the  effect  of  granting  a  new  estate  to 
that  it  had  destroyed  that  without  which  some  one,  but  when  the  purpose  is  sim- 
the  will  could  not  exist.  See  Hobbs  v.  ply  to  revoke  and  undo  something 
Knieht,  i  Curt.  768;  Price  v,  Powell,  3  which  has  been  done,  and  the  efifect  of 
H.  &  N.  341 ;  In  re  Harris,  3  S.  &  T.  striking  out  certain  words  is  to  revoke 
485;  Goods  of  Gullan,  i  S.  &  T.  33;  what  has  been  given  and  no  more,  it 
In  re  Coleman,  2  S.  &  T.  314.  In  this  does  not  seem  to  me  to  be  broug^ht  at 
case,  however,  the  scrolls  drawn  across  all  within  the  mischief  contemplated 
the  signature  of  the  testator  do  not  ob-  by  the  act,  or  to  be  inconsistent  with 
literate  it,  nor  render  it  illegible.  They  the  terms  of  the  act.  That  the  testator 
do  not,  therefore,  constitute  a  destruc-  Intended  to  cut  down  the  estate  in  fee 
tion  of  the  will.  See  In  re  l>yer^  5  simple,  which  he  had  given  to  his 
Jur.  1016;  In  re  Fary,  15  Jur.  11 14;  In  mother,  to  a  life  estate,  1  cannot,  look- 
re  Brewster,  6  Jur.  N.  S.  56;  Lushing-  ing  at  the  will,  entertain  the  slightest 
ton  V,  Onslow,  12  Jur.  465;  Stephens  v,  doubt  in  the  world.  It  is  said  that  this 
Taprell,  2  Curt.  458;  In  re  Beavan,  2  is  not  a  clause,  and  that  consequently^. 
Curt.  369;  In  re  Ibbetson,  2  Curt.  337;  the  sixth  section  having  said  that  a  de- 
In  re  Horsford,  L.  R.,  3  P.  &  D.  211.  vise  shall  not  be  altered  except  by  a 
It  is  insisted  by  the  appellant  that,  certain  form  of  revocation,  or  by  a  new 
as  the  statute  provides  for  the  partial  writing  of  a  will  or  codicil,  or  writing 
revocation  of  a  will  by  its  being  de-  for  the  purpose  of  revocation,  this  is 
stroyed,  the  word  destroyed  cannot  not  a  clause  to  which  a  power  of  revo- 
mean  annihilated,  but  is  sufficiently  cation  attaches.  If  it  is  not,  then  it  is 
answered  by  what  was  done  in  this  not  within  the  section.  But  I  do  not 
case.  It  is  apparent,  however,  that  desire  to  place  my  judgment  upon  that 
there  may  be  a  destruction  of  a  partic-  narrow  ground.  I  think  this  is  a 
ular  part  of  a  will  by  erasure  or  com-  clause  within  the  section,  because,  al- 
plete  obliteration,  and  that,  admitting  though  it  is  a  devise  in  fee  simple  by 
that  destroyed  does  not,  as  used  in  the  the  terms  of  the  will,  I  think  that  it  is 
statute,  mean  annihilated,  it  does  not  (so  far  as  it  is  a  matter  of  revocation) 
follow  that  a  will  may  be  destroyed  divisible  into  two  parts,  and  that  the 
by  simply  drawing  a  scroll  throi^h  the  man  who  has  given  the  larger  estate 
signature.    The  most  that  can  be  said  may  revoke  the  gift  to  that  extent  and 

282 


SffOtttioii.                                         WILLS,  BeTOoatioii  by  Bnniag,  eto. 

any  alteration  which  amounts  to  a  new  devise  requires  the  will  to 
be  re-executed  according  to  the  statute.* 

cat  it  down  to  the  smaller  gifl,  or  devise  judge  from  the  language  thej  have 
of  an  estate  for  life.  And  that  is  all  used,  that  revocation  might  be  accom- 
that  this  man  has  done  here.  It  may  plished  by  simple  obliteration  without 
be  jrou  cannot  add  to  the  will  without  making  a  new  attested  will.  It  appears 
satisfjing  the  requirements  of  the  sec-  to  me,  this  does  merely  amount  to  a 
ond  part  of  the  sixth  section,  but  you  simple  revocation,  because  it  simply 
may,  by  striking  out  words,  have  the  amounts  to  taking  away  a  part  of  the 
effect  of  revoking,  and  without  militat-  estate  which  has  been  before  given/' 
ing  against  the  provisions  of  that  stat-  This  decision  was  affirmed  in  the 
ute.  You  may  have  a  case  in  which  House  of  Lords,  48  L.J.  Exch.  57.  But 
the  phraseology  of  the  will  is  such  as  compare  next  note, 
that  you  cannot,  by  striking  out  words,  1.  Lord  Ahanley,  in  Larkins  v,  Lar- 
effectyour  purpose.  Then  3'our  case  kins,  3  Bos.  &  P.  21;  Lovelass  on  Wills 
falls  within  those  instances  which  Mr.  349;  Eschbach  v.  Collins,  61  Md.  478. 
Romer  pointed  out  in  his  able  argu-  See  Wolf  v.  Bollinger,  62  111.  368.  But 
ment.  But  here  the  words  are  such  as  see  Swinton  v.  Bailey,  48  L.  J.  57. 
that  by  expunging  a  portion  of  them  In  Eschbach  v.  Collins,  61  Md.  478, 
you  have  tl^  effect  of  revoking,  seeing  the  effect  of  the  erasures  was  to  enlarge 
that  an  estate  in  fee  simple  may  be  the  estates  of  the  devisees  from  life 
revoked  to  the  extent,  not  of  taking  estates  to  fees.  The  court  held  the 
awaj  all  the  estate,  but  of  taking  away  erasures  inoperative,  and  by  Yellott,  }., 
that  portion  of  it  which  is  an  estate  of  said:  *^  If  this  was  simply  a  question  of 
inheritance.  If  the  phraseology  of  the  revocation  its  determination  would  in- 
will  is  such,  that  by  striking  out  certain  volve  a  construction  of  section  302  of 
words,  you  revoke  the  estate  in  fee  article  93  of  the  Maryland  Code  of 
simple  and  leave  the  estate  for  life  General  Laws,  which  prescribes  the 
standing,  I  see  no  reason  why  that  mode  by  which  a  revocation  may  be 
should  not  be  done.  That  is  what  I  effected.  The  language  of  the  statute 
think  the  testator  intended  to  do,  and  is,  *  No  devise,  in  writing  of  lands,  tene- 
I  think  has  done.  The  view  taken  of  ments,  or  hereditaments,  or  any  clause 
the  matter  in  the  court  below  was  a  thereof,  shall  be  revocable,*  except  in 
mistaken  one,  especially  as  it  was  the  manner  designated.  An  entire  will 
based  on  the  question  of  whether  this  can  thus  be  revoked,  or  any  clause 
was  a  *  clause '  or  not.  I  think,  for  all  thereof.  What  then  is  a  clause  ?  Does 
practical  purposes  of  the  application  it  consist  of  two  or  three  words  which, 
of  this  act,  it  is  a  clause  and  is  one  disjoined  from  the  context  and  trans - 
therefore  which  might  be  revoked.'*  ferred  to  a  separate  sheet  of  paper 
Mellish,  L.  J.,  said  :  '*  The  difference  would  be  devoid  of  sense  or  meaning? 
between  revocation  and  alteration  Do  the  mere  names  of  two  persons  con- 
seems  to  me  to  be  this:  If  what  is  done  stitute  a  clause?  Is  not  a  clause  always 
simply  takes  away  what  was  given  be-  understood  to  mean  one  of  the  subdi- 
rore,orapartof  what  was  given  before,  visions  of  a  written  or  printed  docu- 
then  it  is  revocation ;  but  if  it  gives  ment?  Is  the  word  ever  used  in  any 
something  in  addition,  or  gives  some-  other  sense?  Wills  are  frequently  sub- 
thing  else,  then  it  is  more  than  revoca-  divided  into  a  number  of  clauses.  In 
tion  and  cannot  be  done  by  mere  ob-  one  the  testator  may  provide  for  the 
literation.  Here  it  appears  to  me  that  payment  of  debts;  in  another,  dispose  of 
it  does  simply  take  away  something  his  personal  property ;  in  a  third,  devise 
that  was  given  before.  It  makes  the  his  real  estate ;  in  a  fourth,  leave  leg- 
estate  less  than  what  it  was.  It  does  acies;  and  then  there  may  be  a  residu- 
not  give  anything  which  the  devisee  ary  clause.  Is  it  not  apparent  that  the 
had  not  before,  because  she  had  an  es-  statute  has  reference  to  one  of  these 
tate  for  life  before.  The  estate  in  fee  subdivisions  of  a  will  when  the  word 
included  an  estate  for  life,  and  she  had  clause  is  used  in  connection  with  revo- 
an  estate  for  life.  It  simply  takes  away  cation?  It  is  true  that  a  whole  will 
something  which  had  previously  been  might  be  revoked,  or  any  clause  there- 
given.  That,  to  my  mind,  is  a  revoca-  of,  by  obliterating  all  the  words  neces- 
tion,  and  it  seems  to  be  the  intention  sary  to  give  it  meaning.  To  deprive  a 
of  the  legislature,  as  far  as  one  can  will  of  all  meaning  would  be  as  effectual 
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6.  Dependent  Belative  Bevocation,  or  Bevocation  with  a  View  to 
Another  Ditpoiition. — A  revocation  made  in  such  immediate  con- 
templation of  another  disposition  as  to  raise  an  inference  that  the 

testator  intended  the  revocation  of  the  old  disposition  to.  depend 
upon  the  efficacy  of  the  new,  will  take  effect  only  in  case  the 
new  disposition  is  effectually  made  -}  and,  therefore,  if  the  will 

a  revocation  as  if  it  had  been  consumed  parent,  but  it  is  also  evident  that  the 

to  ashes.  construction,  which  has  been  contended 

^  It  is  manifest  that  in  the  construe-  for,  would  be  productive  of  the  very 
tion  of  this  will  a  question  is  encoun-  evils  which  the  legislature  intended  to 
tered  which  involves  something  more  provide  against  The  obliteration  of  two 
than  mere  revocation.  The  will  has  not  or  three  words  might  wholly  change 
been  revoked  ;  it  has  been  altered.  It  the  character  of  a  devise.  As  aptly  il- 
cannot  be  supposed  that  when  the  legis-  lustrated  by  learned  counsel  in  argu- 
lature  uses  the  word  ^revocation*  it  is  to  ment,  if  the  words  were  '  to  my  son 
be  construed  to  mean  mutation.  Revo-  William  I  give  nothing,  and  give  all  my 
cation  is  certainly  not  a  synonym  of  estate  to  my  son  John/  the  will  could 
alteration.  To  revoke  a  testamentary  be  made  to  read,  without  the  insertion 
disposition  plainly  means  to  annul  it;  of  any  additional  words,  .to  my  son 
and  the  revocation  of  a  clause  implies  William  I  give  all  my  estate.' 
the  destruction  of  that  clause.  In  le-  '*But,  as  already  intimated,  this  record 
gal  contemplation  it  ceases  to  exist,  does  not  present  a  question  of  revoca- 
and  is  as  inoperative  as  if  it  had  never  tion.  It  is  clear  that  the  testator  did 
been  written.  It  is  not  necessary  that  not  contemplate  an  intestacy.  He  evi- 
the  words  erased  should  be  wholly  il-  dently  intended  to  make  a  testamentary 
legible,  but  the  act  of  the  testator  must  disposition  of  the  whole  of  his  prop- 
be  such  as  to  clearly  indicate  an  inten-  erty.  It  was  supposed  by  the  learned 
tion  to  expunge  the  whole  clause,  so  judge  of  the  circuit  court  that  he  in- 
that  it  shall  no  longer  constitute  a  sub-  tended  by  the  obliterations  to  diminish 
division  of  the  will.  But  when  by  the  the  fee  simple  estates  of  Leo  and  John 
obliteration  of  certain  words  a  differ-  E.  Eschbach  to  life  estates.  If  such  was 
ent  meaning  is  imparted,  there  is  not  his  purpose  he  has  attempted  to  make 
a  mere  revocation.  There  is  something  another  and  a  different  devise  of  one- 
more  than  the  destruction  of  that  fifth  of  his  whole  property.  He  transfers 
which  has  been  antecedently  done,  the  legal  title,  vested  in  Leo  and  John 
There  is  a  transmutation  by  which  a  E.  Eschbach,  to  trustees,  and  carves  out 
new  clause  is  created.  There  is  another  of  the  fee  simple  equitable  life  estates, 
and  a  distinct  testamentary  disposition  with  remainders  to  the  children  of  the 
which  must  be  authenticated  by  the  life  tenants.  This  is  a  new  will  as  re- 
observance  of  the  statutory  require-  spects  the  disposition  of  the  one- fifth  of 
ments.  The  statute,  after  designating  his  property.  Let  it  be  supposed,  by 
the  modes  of  revocation  whereby  that,  way  of  illustration,  that  the  entire  es- 
which  has  already  been  done,  is  ren-  tate  had  been  devised  to  Leo  in  fee 
dered  inoperative  by  being  destroyed,  simple.  How  could  the  testator  subse- 
says,  in  language  wholly  free  from  am-  quently  vest  the  legal  title  in  trustees,, 
biguity,  and  therefore  needing  no  con-  and  create  an  equitable  life  estate  with 
struct'ion  :  *or  unless  the  same  be  altered  remainders  f  Not  certainly  by  oblitera- 
by  some  other  will  or  codicil  in  writing,  tions  and  interlineations,  without  at- 
signed  in  the  presence  of  three  or  four  testation  or  the  observance  of  any  of 
witnesses  declaring  the  same.'  the  formalities  prescribed  bj'  the  stat- 

"  There  can,  therefore,  be  no  altera-  ute.    And  is  a  testamentary  disposition 

tion  in  a  testamentary  disposition  of  real  of  the  one-fifth  of  an  estate  governed 

estate,  except  by  an  observance  of  the  by  a   different  principle  ?    The  inten- 

formalities  prescribed  by  the  statute,  tion  of  a  testator  is  only  to  be  regarded 

In  the  will  now  to  be  construed  the  ob-  when  the  law  sanctions  the  means  which 

literations,  so  far  from  operating  as  a  he  has  adopted  to  carry  it  into  effect.  If 

mere  revocation,by  destroying  the  sense  what  he  has  done  is  invalid  the  intent 

of  the  context,  impart  to  the  clause  a  cannot  be  respected." 

different  and   more  important  signifi-  1.  i  Jarm.  on  Wills  (5th  ed.)  '135  ; 

cance.    Not  only  does  this  become  ap-  Theobald  on  Wills  (2d  ed.)  37:  Onions 
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v.TyTtr,  1  P.   Wms.  345;  Thynne  v.  proper  execution    of    the    subsequent 

Stanlope,  i  Add.  52;  Ex^,  Ilchester,  7  will,  its  defective  construction,  or  other 

Ves.  Jr.  372 ;  Winsor  v.  Pratt,  5  J.  B.  sufficient    cause,  proper  effect  cannot 

Moore  484 ;    2    Br.  &    B.  650 ;   Scott  ^be  given  to  it,  we  are  not  to  suppose 

V.  Scott,  I  S.  &  T.  258;  Clarkson  v,  that  he  designed  to  die  intestate.  Stick- 

Clarkson,  3  S.  &  T.  497;  Dancer  v.  ney  v.  Hammond,  138  Mass.  120.     See 

Crabb,  L.  R.,  3  P.  &  D.  ^;  Clarke  i*.  Powell  v.  Powell,  L.  R.,  i  P.  &  D.  209; 

Scripps,  2  Rob.  563;  Laughton  v.  At-  Onions  v.  Tyrer,  i  P.  Wms.  345  ;  Prin- 

kins,  I  Pick.  (Mass.)  543;  Stickner  v.  gle  v,  MTherson,  2   Brev.   (S.   Car.) 

Hammond,    138  Mass.  116;  Sewafl   v.  290;  Barksdale  r.  Barksdale,  12  Leigh 

Robbins,  139  Mass.  164;  Stover  v.  Ken-  (Va.)  535  ;  Rudy  v.  Ulrich,  69  Pa.  St. 

dall,  1  Coldw.  (Tenn.)  557;  Youse  t».  183;  Peck's  Appeal,  50  Conn.  566. 

Forman,  5  Bush  (Ky.)  338  ;  Barksdale  A  contrary  view  seems  to  have  been 

V.   Barksdale,    12    Leigh    (Va.)    535;  taken  in  Hairston  r.  Hairston,  30  Miss. 

Pringle   V.    MTherson,   2     Brev.   (S.  276.     See  further  Burns  v.  Travis,  117 

Car.)   279;    Jackson    v.   Holloway,  7  Ind.    45;    Barksdale    v,   Hopkins,   23 

Johns.   (N.   Y.)   394.     See  Bethel  v,  Ga.  339. 

Moore,  2  Dev.  &  B.  (N.  Car.)   311;  Snbseqnent  Will  Canceled  to  Set  np 

Means  V.  Moore,  3  McCord  (S.  Car.)  Prior  Will. — Similarly  a  will  canceled 

282;  Semmes  z'.  Semmes,  7   Har.  &  J.  in  order  to  set  up  a  prior  will,  which 

(Md.)  390;  Wilbourn  v.  Shell,  59  Miss,  under  the  statute  of  Victoria  cannot 

205;  McClure  f.  McC lure,  86  Tenn.  179.  be  so  revived,  is  not  thereby  revoked. 

in-Bx/.Ilchester,7  Ves.Jr.372,  Lord  Theobald  on  Wills  (2d  ed.)  38;   Powell 

Alvanley  said:  "Where  a  disposition  v.  Powell,  L.  R.,  1   P.  &  D.  209.     See 

is  made  so  as  to  have  legal  effect,  and  Dickinson  ?'.  Swatman,  4  S.  &  T.  205 ; 

afterwards  another,  by  which  the  former  Eckersley  v.   Piatt,  L.  R.,   i  P.  &  D. 

would  be  revoked,  but  the  other  substi-  281 ;  In   re   Weston,    L.  R.,    i    P.  & 

tuted,  and  it  is  evident  that  the  testator,  D.  633. 

though  using  the  means  of  revocation,  In  Powell  f.  Powell,  L.  R.,  i  P.  &  D. 

could  not  intend  it  for  any  other  purpose  209,  a  testator  executed  a  will  in  1864 

than  togive  effect  to  another  disposition,  revoking  all  former  wills.     In  1865  he 

though,  if  it  had  been   a  mere  revoca-  destroyed  this  will,  saying  at  the  time 

tion,  it  would  have  had  effect,  yet,  the  that  he  wished  to  substitute   for  it  a 

object  being  only  to  make  way  for  an-  will  of  1862,  which  he  held  in  his  hand. 

other  disposition,   if    the    instrument  It  was  held  that  there  was  no  revocation. 

cannot  have  that  effect,  it  shall  not  be  Sir  J.  P.  Wilde  said:   "It  is  not  con- 

a  revocation."  tended  that  effect  could  be  given  by  law 

Cancellation  of  a  will    by  drawing  to  this  object,   but  failing   that,  it  is 

'lines  across  it,  is  an  equivocal  act ;  and  argued  that  effect  ought  not  to  be  given 

whether  it  amounts   to   a  revocation,  to  the  destruction  of  the  will  of  1864  as 

depends  upon  the  intention  with  which  an  act  of  revocation.     I  conceive  that 

it  was  done.    This  intent  may  be  gath-  the  doctrine  of  dependent  relative  revo- 

ered  from  contemporaneous  acts  of  the  cation   properly   applies  to  facts  such 

testator;  and   where    he  canceled   his  as  this   case   involves.    This   doctrine 

signature,   and    afterward    signed  the  is    based    on    the    principle    that    all 

will  anew,  and    by  a  codicil  attached  acts  by  which  a  testator  may  physically 

referred  to   it;  sealed    the  whole    up  destroy    or    mutilate    a    testamentary 

together,  and  deposited  it    among  his  instrument  are  in  their  nature  equiv- 

valoable  papers;  the  jury  may,  from  ocal.      They    may    be    the    result    of 

these  facts,  infer  that  the  cancellation  accident,  or,  if  intentional,  of  various 

was  not  intended  as  an  absolute  revo-  intentions.     It  is,  therefore,  necessary 

cation,  but    made    with    the  view   to  in  each  case  to  study  the  act  done  by 

another  will,  which  was  afterward  aban-  the  light  of  the  circumstances  under 

doned.    Bethell  v,  Moore,  2  Dev.&  B.  which  it  occurred,  and  the  declarations 

(N.  Car.)  311.  of  the  testator  with  which  it  may  have 

GUnee  of  BeToeatlon  —  Bffeot. —  The  been  accompanied.     For  unless  it  be 

fact  that  the  later  will  contains  a  clause  done  *  animo  revocando  *  it  is  no  revo- 

expressly  revoking  former  wills,  does  cation.     What,  then,  if  the  act  of  de- 

not  prevent  the  application  of  the  doc-  struction  be  done  with  the  sole  inten- 

trine,  since  it  must  be  inferred  that  the  tion  of  setting  up  and  establishing  some 

testator  intended  to  revoke  former  wills  other  testamentary   paper,   for  which 

for  the  purpose  of  giving  effect  to  the  the  destruction  of  the  paper  in  question 

new  disposition,  and   if,  for  want  of  was  only  designed  to  make  way.'     It  is 
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intended  to  be  substituted  is  not  made,^  or  from  defect  of  attesta- 
tion, or  other  cause,  is  inoperative,  the  original  will  rennains  in 
force.*  So,  where  a  testator  strikes  out  the  name  of  a  devisee  or 
legatee,  and  at  the  same  time  interlines  that  of  another,  or  substi- 
tutes a  larger  or  smaller  interest  or  share  for  that  which  he  had 
previously  given,  if  the  interlineation  is  inoperative  for  want  of  at- 
testation or  other  cause,  the  obliteration  will  also  fail  of  effect.' 

clear  that  in  such   case  the   *' animus  v.  Mason,  Yin.  Abr.  Devise  (R.  2),  pL 

revocandi^  \i9A  ovXy  a  conditional  ex-  17;  Com.  Rep.  451;  Dancer  v.  Crabb, 

istence,  the  condition  being  the  validity  L.    R.,  3  P.   &    D.    209 ;    Pring^le   t*. 

of  the  paper  intended  to  be  substituted,  M'Pherson,  2  Brev.  (S.  Car.)  279;  Stov- 

and  such  has  been  the  course  of  de-  er  v.  Kendall,  i  Coldw.  (Tenn.)  557 ; 

cision  in  the  various  cases  quoted  in  Laughton   r.  Atkins,  i   Pick.  (Mass.) 

argument.    But  then,  it  is  said,  that  543;  Sewall  v.  Robbins,  139  Mass.  164; 

this    method    of   reasoning  has    only  Carpenter  v.    Miller,  3   W.  Va.    174. 

hitherto  been  applied  to  cases  in  which  See  Stickney  v»  Hammond,  138  Mass. 

the  destruction  of  the  script  has  ac-  1 16 ;  Wilbourn  xk  Shell,  59  Miss.  205. 

companied  the  execution  of  the  instru-  8.  i  Jarm.  on  Wills  (5th  ed.)*  135, 142; 

ment  intended  in  substitution ;  and  that  Theobald  on  Wills   (2d   ed.)  39.     See 

no  decided  case  can  be  found  in  which  Keike  v.  Keike,  4  Russ.  435 ;  Locke  t*. 

the  instrument  intended  to  be  estab-  Tames,   11    M.  &   W.  901;  Brooke  n. 

lished  has  been  a  long  previously  exe-  Kent,  3  Moo.   P.  C.  334 ;   Soar  -o.  DoU 

cuted  paper.     But  I  fail  to  perceive  a  man,  3  Curt.  121;  Unison  v.   Pratt,  3 

distinction    in   principle   between    the  B.  &  B.  650;  In  re  Horsford,  L.  R.,  3 

two  cases.     For  what  does  it  matter  P.  &  D.  211;  Goods  of  Past,  i   S.  &  T. 

whether  a  testator  were  to  say,  *  I  tear  56 ;  In  re  Harris,  i  S.  &  T.  536 ;  Short 

this  will  of   i860  because  I  have  this  v.  Smith,  4   East  418;  Wolf  v.  Bol- 

day    (ist  of  January,    1861)    executed  linger,  62  111.  374,  fiVi'w^  McPherson  v. 

another  designed  to  replace  it;' or,  *I  Clark,  3  Bradf.  (N.  Y.)92;  Jackson  v. 

tear  this  will  of  i860  because  I  desire  Holloway,7jahns.  (N.  Y.)  394;  Laugh- 

and  expect  that  the  effect  of   my  so  ton  v,  Atkins,  i  Pick.  (Mass.)  535. 

doing  will  be  to  set  up  my  old  will  of  '*  If  there  is  an  erasure  simply,  with- 

1840.''  In  either  case,  the  revocatory  act  out  any  substitution  or  interlineation, 

is  based  on  a  condition,  which  the  tes-  the  doctrine  does  not  apply,  even  though 

tator    imagines   is    fulfilled.     In   both  the  erasure  may  be  of  part  of  a  legacy 

cases  the  act  is  referable,  not  to  any  — as,  for  instance,  where  a  l^acy  of 

abstract  intention  to  revoke,  but  to  an  one  hundred  and  fifty  pounds  is  given 

intention   to  validate   another   paper ;  and  the  words  'and  fifty'  are  erased.    In 

and  as  in  neither  case  is  the  sole  con-  re  Ibbetson,  2  Curt.  337 ;   In  re  Hors- 

dition  upon  which  revocation  was  in-  ford,  3  P.  &  D.  211;  In   re  Nelson,  I. 

tended  fulfilled,  in  neither  is  the  '  ani-  R.,  6  Eq.  569.  The  distinction  between 

mus  revocandi^  present.  It  is  onlj'  nee-  a  case  where  the  words  *one  hundred 

essary  to  add  tliat,  in  the  above  obser-  and  fifty '  are  obliterated,  and  the  word 

vations,  it  has  been  assumed  that  the  '  fifty  *  is  written  over  them,  and  a  case 

act  of  destruction  was  referable,  wholly  where  the  words  *  one  hundred  and,*  are 

and  solely,  to  the  intention  of  setting  obliterated,  leaving  the  word  *  fifty,'  is 

up    some    other    testamentary    paper,  somewhat  thin.      Upon  similar  princi- 

And  such  was,  I  think,  upon  the  evi-  pies,  when  the  name  of  an  executor  has 

dence  given  in  this  case,  the  reasonable  been  obliterated,  and  another  executor 

conclusion   of   fact.     Cases  may,  and  substituted  after  the  execution  of  the 

probably   will,  arise  in  which  the  in-  will,  the  name  of  the  original  executor 

tention  is  either  mixed  or  ambiguous,  will  be  restored,  if  it  can  be  shown  by 

and  such  are  for  future  consideration."  external  evidence  what  the  name  was. 

1.  Theobald  on  Wills  (2d  ed.)  38;  The  presumption  that  the  testator  in- 
(loodsof  Eles,  2  S.  &  T.  600;  Goods  of  tended  to  appoint  some  executor  or 
Bode,  5  No.  Cas.  189.  See  Youse  i'.  other,  is  a  strong  one.  In  re  Parr, 
Forman,  5  Bush  (Ky.)  338.  29  L.  J.  P.  70;  6  Jur.  N.  S.  ^6;   In   re 

2.  1  Jarm.  on  Wills  (5th  ed.)  •135 ;  Harris,  i  S.  &  T.  536;  29  L.'  J.  P.  79. 
Theobald  on  Wills  (2d  ed.)  38;  Hyde  It   is    clear    that,  where  the  name  of 
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But  a  mere  intention  to  make,  at  some  indefinite  future  time,  a 
new  will  is  not  enough  to  prevent  revocation.^  The  better  opin- 
ion is  that  the  doctrine  is  inapplicable  to  cases  in  which  the  second 

a  legatee  is  obliterated,  and  that  of  tion  of  an  effectual  disposition  was  the 
another  legatee  substituted  after  execu-  condition  of  the  revocation  of  the 
tion,  and  there  is  no  further  evidence  original  will.  In  re  Mitcheson,  32  L. 
of  intention,  no  case  of  dependent  rel-  J.  P.  M.  &  A.  202 ;  In  re  Weston,  L. 
ative  revocation  arises.  Under  such  R.,  i  P.  &  D.  633 ;  In  re  Gentry,  3  L. 
circumstances,  however,  a  case  of  de-  R.  P.  80.  The  point  in  these  cases  is 
pendent  relative  revocation  may  be  not  that  a  revoked  will  is  set  up  again, 
raised  by  proper  evidence.  Thus,  if  it  if  a  subsequent  disposition  is  ineffec- 
appears  from  external  evidence  that  a  tual,  but  that  the  original  will  is  not  itself 
gift  has  been  made  to  a  person  onl}'  on  intended  to  be  revoked,  unless  or  until 
the  supposition  by  the  testator  that  an-  an  effectual  disposition  of  the  property 
other  person  was  incapable  of  taking,  is  made.  See  Powell  v.  Powell,  L.  R.,  i 
and  after  the  execution  of  the  will  the  P.  &  D.  209 ;  In  re  Weston,  L.  R.,  i  P. 
name  of  the  first  person  has  been  oblit-  &  D.  633 ;  Eckersley  v.  Piatt,  i  P.  & 
crated  and  the  name  of  the  second  sub-  D.  281."  Theobald  on  Wills  (2d  ed.) 
stituted,  the  original  legatee  takes  on  37, 38.  See  Johnson  v.  Brailsford,  2 
the  ground  that  he  was  intended  to  take  Nott  &  M.  (S.  Car.)  278  ;  Semmes  v, 
in  the  event  of  the  substituted  legatee  Semmes,  7  Har.  &  J.  (Md.)  388 ;  Hair- 
being  incapable  of  taking.  In  re  Mc-  ston  v,  Hairston,  30  Miss.  305 ;  Barks- 
Cabe,  L.  R.,  3  P.  &  D.  94."  Theobald  on  dale  v.  Barksdale,  12  Leigh  ( Va.)  535 ; 
Wills  (2d  ed.)  39,  40.  Rudy  v,  Ulrich,  69  Pa.  St.  183. 

A  person,  after  his  will  was  duly  ex-  In  Dancer  v,  Crabb,  L.  R.,  3  P.  & 
ecuted,  struck  out  with  his  pen  certain  D.  98,  the  testatrix,  having  her  will  in 
clauses  devising  to  his  daughter,  adding  her  hand,  dictated  the  alterations  she 
at  the  end  of  his  will  that  the  reason  desired  to  be  made  in  the  first  part  of 
was  bad  treatment  on  her  part.  He  it  to  a  friend,  who  wrote  them  down, 
also  attempted  to  dispose  of  the  prop-  The  testatrix,  feeling  unwell,  desired 
ertj  bequeathed  to  the  daughter,  by  her  friend  to  stop  there,  and  then  tore 
striking  out  of  the  residuary  clause  the  off  and  burnt  so  much  of  her  will  as  had 
words  "my  children,"  and  inserting  been  covered  by  the  memorandum  writ- 
"*  my  two  sons.''  It  was  held  that  though  ten  at  her  dictation.  This  memoran- 
as  a  mere  revocation  fro  tanto  of  the  dum,  together  with  the  rest  of  the  will, 
will  the  cancellation  would  have  been  which  contained  the  residuary  clause 
8ufficient,thesubsequent  disposition  not  and  the  signatures  of  the. testatrix  and 
being  executed  in  dueform,the  revoca-  witnesses  and  the  attestation  clause  in- 
tion,  being  a  part  of  the  same  intent,  tact,  was  placed  in  a  desk  by  the  testa- 
must  fail  also.  McPherson  v.  Clark,  3  trix  and  locked  up,  and  she  believed 
Bradf.  (N.  Y.)  92.  when  she  did  so  that  these  papers  con- 

1.  I  Jarm.  on  Wills  (5th  ed.)   *i35;  stituted  a  new  will,  and  were  not  merely 

Wood,  V.Cn in  Williams  v.  Ty ley,  5  Jur.  instructions  for  such  a  will.   It  was  held 

^*  ^'  35  f  J^  ^^  Mitcheson,  32  L.  J.  P.  that  it  was  a  case  of  dependent  relative 

M.&  A.  202;  I  Redf.  on  Wills  (4th  ed.)  revocation,  a  revocation  dependent  on 

308.    See  Banks  v.  Banks,  65  Mo.  435 ;  the  papers  locked  up  constituting  a  new 

Brown  v.  Thomdike,  15  Pick.  (Mass.)  will,  and  probate  was  granted   of  the 

388;  Youse  V.  Forman,  5  Bush  (Ky.)  original  will  as  contained  in  the  por- 

338.  tion  which  remained  and  the  draft  of 

"To  bring  the  case  within  this  doc-  the  part  which  was  destroyed.    Sir  J. 

trine  (dependent  relative   revocation)  Hannen   said:    *' If  the    testator's  act 

it  must  appear  that  the  testator  con-  can  be  interpreted  thus,  *  Whatever  else 

sidered  the  substitution  of  some  valid  I  may  do,  I  intend  to  cancel  this  as  my 

disposition  as  part  of  the  act  of  revo-  will  from  this  time  forth,'  the  will  is 

cation  at  the   time  when  the  act  was  revoked;  but  if  his  meaning  is,  *As  I 

done.     The  mere  revocation  of  a  will,  have  made  a  fresh  will  my  old  one  may 

followed  by  a  subsequent  ineffectual  now  be  destroyed,'  the  old  will  is  not 

disposition,  will  not  set  up  the  original  revoked  if  the  new  one  t>e  not  in  fact 

will  if  the  two  acts  are  not  so  con-  made.    I  think  that  the  latter  form  of 

nected  that  it  can  be  said  the  substitu-  words  correctly  expresses  the  state  of 
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disposition  is  duly  executed,  but  fails  through  the  legal  construc- 
tion of  its  terms,*  or  the  incapacity  of  the  legatee  or  devisee  to 
take.* 

7.  Whether  an  Earlier  Will  Is  Eevived  by  Bevokiiig  a  Later  One. — 
Where  the  later  of  two  inconsistent  wills  was  revoked  by  the  tes- 
tator in  his  lifetime,  it  was  held  by  the  courts  of  common  law  that 
the  earlier  will  was  thereby  revived,  and,  unless  afterwards  revoked 
by  some  subsequent  act,  came  into  operation  on  his  decease, 
whether  the  later  will  contained  an  express  clause  of  revocation 
or  not.*  In  the  ecclesiastical  courts  it  was  held  that  the  revoca- 
tion of  the  later  will  raised  no  presumption  in  favor  of  the  revival 

the  testatrix's  mind  at  the  time  when  cable,  unless  the  second  will  was  corn- 
she  tore  her  will  of  June,  1865.  I  may  pletely  executed  when  the  first  was  de- 
add  that  I  have  no  doubt  that  the  testa-  stroyed,  is  not  sustained;  it  would 
trix  attached  special  importance  to  the  seem  upon  principle  sufficient  if  the 
striking  out  of  Mr.  Upward's  name  first  is  canceled  in  such  immediate 
from  her  will."  contemplation    of    the     second   as  to 

In  Banks  v.  Banks,  65  Mo.  432,  a  tes-  raise  an  inference  that  the  testator  in- 

tator,  intending  to  revoke  a  will,  caused  tended  the  revocation  of  the  old  dis- 

it  to  be  burned.     He  had  already   pre-  position  to  depend  upon  the  efficacy  of 

pared  and  signed  a  second  will  making  the  new,  even  though  the  latter   be 

materially  different  dispositions  of  the  not  drawn  up.     Goods  of  Applebee,  i 

property.     At  the  time  of  the  burning,  Hagg.   143. 

the  second  will  was  not  attested,  and  1.  Schouler  on  Wills  (ad  ed.),  ^  398. 
the  testator  understood  that  until  at-  2.  Tupper  v.  Tupper,  i  K.  &  J.  665 ; 
tested,  it  would  not  be  complete.  It  Quinn  v.  Butler,  L.  R.,  6  Eq.  225  ; 
was  subsequently  attested,  and  after  Barksdale  v.  Hopkins,  23(78.  342;  Hair- 
the  death  of  the  testator,  was  offered  ston  v.  Hairston,  30  Miss.  304,  citing 
for  probate,  but  was  rejected  by  the  Eggleston  i^.  Speke,  3  Mod.  258;  Roper 
probate  court.  In  an  action  to  estab-  v,  Radcliffe,  10  Mod.  230;  Ex  f.  II- 
lish  the  first  will,  it  was  held  that  the  Chester,  7  Yes.  Jr.  378;  Onions  v.  Tyrer, 
burning  operated  a  complete  revoca-  x  P.  Wms.  345;  Ellis  r.  Smith,  i  Ves.  17. 
tion,  and  this  result  was  not  changed  by  "  But  this  is  a  mere  distinction  of 
the  fact  that  the  second  will  never  took  fact  and  not  of  principle.  It  may  even 
effect.  The  court,  by  Henry,  J.,  said:  be  doubted  whether  it  reconciles  the 
*'  In  the  English  cases  which  we  have  cases  in  fact.  See  Quinn  x\  Butler,  L. 
cited,  the  alterations  in  the  original  R.,  6  Eq.  225.  The  true  theory  seems 
wills  were  in  immaterial  particulars,  to  be,  that  the  doctrine  of  dependent 
and  did  not  indicate  any  dissatisfaction  relative  revocation  applies  equally 
of  the  testator  with  the  disposition  of  where  the  second  legatee  is  incapaci* 
the  property  made  by  the  original  wills,  tated  from  taking,  provided  the  case 
Here  the  disposition'which  he  proposed  can  be  brought  within  the  doctrine,  or 
to  make  of  his  property  by  the  will  of  in  other  words,  provided  it  can  be 
1866,  was  substantially  and  materially  shown  that  the  original  legacy  was  in- 
different from  that  made  by  the  will  tended  to  be  revoked  only  in  the  event 
of  1865,  clearly  indicating  that  he  was  of  the  second  taking  effect  The  mere 
not  satisfied  with  the  original  will,  fact  that  a  legacy  is  revoked  and  a  dif- 
Here  the  testator  had  no  impression  ferent  legacy  to  a  different  leg- 
or  opinion  that  the  last  will  was  com-  atee  substituted,  affords  no  argument, 
plete,  but  had  a  purpose  subsequently  either  in  the  court  of  probate  or 
to  perfect  it,  and  did  so.  He  burned  in  a  court  of  construction,  that  the  ca- 
the  will  expressly  to  revoke  it.  We  pacity  of  the  second  legatee  to  take 
cannot  say  that  he  would  not  have  was  the  condition  of  the  revocation  of 
done  so,  if'^he  had  known  that  the  sec-  the  earlier  legacy.'*  Theobald  on  Wills 
ond  will  would  never  be  completed  or  (2d  ed.)  41. 
probated."  8.  i  Jarm.  on  Wills   (5th  ed.)  •135 ; 

The  position  that  the  doctrine  of  de-  Goodright    v.  Glazier,  4   Burr.  251a; 

pendent  relative  revocation  is  inappli-  Rainier  v.  Rainier,  i  Jur.  754;  Bates  7'. 
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of  the  earlier  wilU  but  that  the  question  depended  upon  the  in- 
tention of  the  testator  as  shown  by  the  peculiar  facts  and  circum- 
stances  of  the  case,  and  was  open  to  decision  either  way.*  The 
Statute  of  Victoria  abolished  the  doctrine  by  expressly  pro- 
viding that  no  will  or  codicil,  or  any  part  thereof,  which  shall  be 
in  any  manner  revoked,  shall  be  revived  otherwise  than  by  the  re- 
execution  thereof,  or  by  a  duly  executed  codicil  showing  an  inten- 
tion to  revive  the  will,?  In  several  of  the  states  similar  statutes 
exist,  under  which  the  revocation  of  the  second  will  does   not 


Holman,  3  Hen.  &  M.  ( Va.)  502.     See     any  will  or  codicil  which  shall  be  partly 


Roper  on  Revocation  94. 

In  Harwood  v.  Goodright,  Cowp.  92. 
Lord  Mansfield  said:  "If  a  testator 
makes  one  will  and  does  not  destroy  it, 
though  he  makes  another  at  any  time 
virtually  or  expressly  revoking  the  for- 
mer, if  he  afterwards  destroy  the  revo- 
cation, the  first  will  is  still  in  force  and 
good."  See  Taylor  v.  Tavlor,  2  Nott 
&M.  (S.  Car.)  482;  Randa'll  v.  Beatty, 
31N.J.  Eq.  643. 

1.  Ustick  r.  Bawden,  2  Add.  116; 
Moore  r.  Moore,  i  Ph.  412;  James  f. 
Cohen,  3  Curt.  770;  Welch  t'.  Phillips, 


revoked  and  afterwards  wholly  revoked 
shall  be  revived,  such  revival  shall  not 
extend  to  so  much  thereof  as  shall  have 
been  revoked  before  the  revocation  of 
the  whole  thereof,  unless  an  intention 
to  the  contrary  shall  be  shown.** 

In  Rudisill  v.  Rodes,  29  Gratt.  ( Va.) 
149,  the  court,  by  Burks,  J.,  said:  '*It 
seems  to  have  been  held  generally  by 
the  common-law  courts,  that  in  such  a 
case  it  was  a  necessary  conclusion  of 
law,  admitting  of  no  proof  to  the  con- 
trary, that  the  former  will  was  revived. 
This  rule  was  deduced  from  the  nature 


I  Moo.  P.  C.  299;  Wilson  v.  Wilson,  3     of  the  revoking  instrument,  which  is  it- 


Ph.  554- 

''The  question  is  not  whether  the  de- 
ceased meant  to  die  testate  or  intestate, 
but  whether  he  meant  to  revive  the 
earlier  will  bv  the  destruction  of  the 


self  revocable  and  never  becomes  final 
iind  absolute  until  the  death  of  the  tes- 
tator ;  and  it  was  considered  that  the 
effectual  revocation  of  such  instrument 
restored  the  former  will  and  left  it  to 


later/'    Sir  H.  James  Fust  in  James  v.     operate  in  like  manner  and  with  like 


Cohen,  3  Curt.  770. 

A  testator  made  a  will  in  due  form 
of  law,  to  which  he  subsequently  sub- 
joined a  codicil.  He  then  made  a  sec- 
ond will,  and  added  a  postscript  to  it, 
by  which  he  "revoked  all  former  wills," 
and  signed  the  postscript.  The  second 
will  was  canceled  by  cutting  his  name 
out  from  the  body  of  it,  but  leaving  the 


effect  as  if  the  revoking  will  had  never 
been  executed.  Goodright  i'.  Glazier, 
4  Burr.  2512;  Burtenshaw  r.  Gilbert,  i 
Cowp.  49;  Bates  v.  Holman,  3  Hen.  & 
M.(Va.)525;  i  Jarm.  on  Wills  (5thed.) 
123;  4  Kent's  Com.  (13th  ed.)  531;  i 
Redf.  on  Wills  (4th  ed.)  374,  375;  i 
Tuck.  Com.  (Book  2)  295;  2  Minor's 
Inst.  931,  932.     On  the  other  hand,  in 


postscript  with  his  name  subjoined  to     the  ecclesiastical  courts,  the  revival  or 


it.  This  paper  was  carefully  preserved 
by  the  testator,  as  also  his  first  will.  It 
was  held  that  the  postscript  to  the  sec- 
ond will  was  a  substantive  revocation 
of  the  first  will,  and  that  the  canceling 
of  the  second  will  did  not  necessarily 
cancel  the  postscript  also,  so  as  to  set 
up  the  first  as  the  will  of  the  testator. 
Bates  V.  Holman,  3  Hen.  &  M.  ( Va.)  502. 
*.  By  I  Vict.,  ch.  26,  §  22,  it  is  en- 


restoration  of  the  former  will  was  made 
to  depend  on  the  intention  of  the  tes- 
tator, to  be  gathered  from  the  facts  and 
circumstances  of  each  particular  case, 
and  parol  evidence  was  admissible  to 
show  the  intention,  i  Jarm.  on  Wills 
(5th  ed),  123,  and  cases  cited  in  notes  on 
Lawsbn  v.  Morrison,  2  Am.  Lead.  Cas. 
(5th  ed.)  482,  518-523.  The  effect  of  the 
rule  in  the  law  courts  was  to  exclude 


acted,  that  **  No  will  or  codicil,  or  any  arbitrarily  all  extrinsic  evidence  of  in- 
part  thereof,  which  shall  be  in  any  tention  upon  the  question  of  revival,  and 
manner  revoked,  shall  be  revived  other-  thus  oftentimes  to  set  up  a  will  contrary 
wise  than  by  the  re-execution  thereof,  to  the  intention  of  the  testator ;  while 
or  by  a  codicil  executed  in  manner  the  rule  in  the  ecclesiastical  courts 
hereinbefore  required,  and  showing  an  threw  the  door  wide  open  to  the  ad- 
intention  torevive  the  same;  and  when  mission  of  such  evidence,  and  suffered 
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revive  the  first,  unless  such  intent  appear  in  the  terms  of  the  revo- 
cation, or  the  first  will  be  duly  republished  afterwards.*  In  the 
absence  of  such  legislation  the  rule  varies  greatly  in  the  different 
states.  In  Mississippi  it  has  been  held  that  a  revocation  of  a  sub- 
sequent will  does  not  ipso  facto  revive  a  former  one  expressly  or 
impliedly  revoked  by  the  latter.*  In  Connecticut  and  South  Caro- 
lina^ it  has  been  held,  on  the  authority  of  the  common-law  cases, 
that  the  revocation  of  the  later  will  revives  the  earlier ;  *  and  in 
New  Jersey  and  Pennsylvania  such  seems  to  be  the  rule,  although 
the  second  will  contains  a  clause  of  revocation.^     In  Michi^an^ 

the  intention  of  the  testator  to  be  de-  Compare  Matter  of  Johnston,  69  Hun 

termined  by*  the  uncertain  testimony  (N.  Y.)  157. 

of  slippery  memory.*     It  was  the  object  As  to  effect  of  destroying  a  subse- 

of  the  English  statute,  by  the  22d  sec-  quent  codicil  which    revoked    a    prior 

tion,  to  abrogate  both   of  these  rules,  will,  see  Matter  of  Simpson,  56   How. 

which  were  attended  with  the  mischiefs  Pr.  (N.  Y.  Surrogate  Ct.)  135. 

just  indicated,and  to  establish  in  their  8.  Bohanoni'.  Walcot,  i  How.  (Miss.) 

stead  a  safer  rule,  by  which  the  inten-  336.     See  also  Harwell   v.  Lively,    30 

tion  of  the  testator  would  be  manifested  Ga.  315. 

with  more  certainty,  and  be  less  liable  8.  Taylor  t'.  Taylor,  2    Nott   &    M. 

to   be   defeated    by  acts   and    circum-  (S.    Car.)     482;     Peck's    Appeal,     50 

stances  of  an  equivocal  character.'*  Conn.  562. 

Gonstmctlon  of  yictorian  Statute. —  4.  Randall  v.  Beatty,  31  N.  J.  Gq. 
The  second  section  of  this  statute  643 ;  Flintham  t'.  Bradford,  10  Pa.  St- 
changed  the  formerly  prevailing  rule  85  ;  Peck's  Appeal,  50  Conn.  562. 
that  the  revocation  of  a  posterior  will  In  Randall  i'.  Beatty,  31  N.  J.  Eq. 
revived  a  former  will,  which  such  pos-  643,  the  court  said:  **The  law  declares 
terior  instrument,  if  it  had  remained  in  the  manner  in  which  a  will  is  to  be  re* 
force,  would  have  revoked.  Nor  is  it  voked.  It  must  be  by  burning*,  cancel- 
material,  in  such  cases,  whether  such  ing,  tearing,  or  obliterating  it  by  the 
subsequent  will  owed  its  revoking  eflli-  testator,  or  in  his  presence  and  by  his 
cacy  to  an  express  clause  of  revocation  direction  and  consent,  or  by  a  "writing 
contained  in  it,  or  to  mere  inconsistency  executed  with  the  same  formalities  as  a 
of  disposition.  Brown  ?'.  Brown,  8  El.  will.  No  proof  of  declarations  of  revo- 
&  Bl.  876;  92  E.  C.  L.  875;  Hale  v,  cation,  made  by  the  testator,  will  avail. 
Tokelove,  2  Rob.  318;  14  Jur.  817;  Boy  1  an  z;.  Meeker,  28  N.  J.  L.  274.  The 
Boulcott  V.  Boulcott,  2  Drew.  25.  will  of  1870  is    produced  uncanceled. 

How  Former  Will  May  be  RevlTed. —  It  is  admitted  that  there  is  no  revoca- 

This  statute  above  referred  to  permits  tory  will  or  writing  extant,  but  it  is  al- 

the  resurrection  of  the  former  will  by  leged  that  all  such  instruments  subse- 

one  of  two  means  only:    Re-execution  quently   made    by   the  testatrix,   have 

of  the  will,  or  the  execution  of  a  codi-  been  canceled.     The  execution    of  the 

cil  having  the  effect  of  reviving.     Even  will  of  1873  ^*^  ^^^  attended  or   fol- 

the  destruction  of  the  second  will  for  lowed  by  the  cancellation  of  the  will  of 

the  express  purpose  of  setting  up  the  1870.     Notwithstanding  the  revocatory 

first,  will   not  accomplish  the   desired  clause  in  the  will  of  1873,  the  will  of  1870 

object,  for  parol  evidence  of  intention  was    retained  by  the  testatrix  uncan- 

is  not  admissible  to  effectuate  this  end.  celed,  up  to  the  day  of  her  death.     'Phe 

Major  V,  Willianis,  3  Curt.  432;  nom,  fact  that  she  so  kept  the  will  is  the  most 

Major  T'.  lies,  7  Jur.  219.  cogent  evidence  of  her  intention  that  it 

1.  Stimson's  Am.  Stat.  Law,  §  2679,  should  be  revived  by  the  cancellation 

and   Supp.    See   also  4   Kent's    Com.  of  the  will  of  1873." 

(13th  ed.)  532;  Pickens  v,  Davis,   134  This  view  would   probably  now    be 

Mass.  256;  Rudisill  v.  Rodes,  29  Gratt.  taken  in  Connecticut,    Peck's  Appeal, 

(Va.)  147;  Beaumont  v,  Keim,  50  Mo.  50  Conn.  562. 

28;  Harwell  V.  Lively,  30  Ga.  315; /«  rtf  In  Pennsylvania^  such   is   the   rule, 

Hodgkinson  (1893),  JP.  339;  MacDonell  unless  it   be   clearly  proved   that    the 

V.   I\irce]l,   23  Can.  Supreme  Ct.  loi.  second  will  was  destroyed  with  a  vievr 
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TexaSy  and  Massachusetts^  if  the  later  will  contains  a  clause  revok- 
ing former  wills,  its  revocation  does  not  revive  the  earlier  will,  in 
the  absence  of  evidence  that  such  was  the  testator's  intent.^     In 


to  die  intestate.     Flint  ham  t;.  Bradford,  act  contemplating  that  future  circum- 
10  Pa.  St  85 ;  Boudinot  v.  Bradford,  1  stances  are  to  determine  whether  after 
Dall.  (U.  S.)  266.  all  it  shall  have  any  force.     It  is  not  a 
Thus,  where  a  testator  died  in  1838,  needful  ingredient  of  the  will.     That  is 
leaving  a  will  dated  in   1821,  with  an  perfect  without  it.  The  addition  of  it  is 
unsigned  addition;  a  will  dated  in  1824,  a  mode  of  immediate  cancellation  of 
which  had  been  canceled  at  an  uncer-  prior  wills,  and  quite  as   unequivocal 
tain  time,  and  which  was  inconsistent  and  unambiguous  as  many  others  with- 
with  the  will  of  1821  ;  and  a  will  dated  in  the  statute  whose  meaning  is  open  to 
in  1835,  which  did  not  purport  to  pass  no  controversy.     It  operates  at  once, 
real  estate,  it  was  held   that  the  will  and  does  not  apply  as  a  mere  contingent 
of  1831,  so  far  as  it  passed  real  property  caveat  against  the  objects  at  which  it 
then  held  by  the   testator,  was  revived  is  aimed.     It  revokes  them  without  re- 
fa  v  the  cancellation  of  the  will  of  1824.  serve  or  qualification.     And  in  case  the 
Flintham  v.  Bradford,  10  Pa.  St.  82.  document  with   which  it  is  connected 
A  codicil  will  operate  to  republish  a  is  itself  revoked,  that  fact  can  have  no 
will,  and  revoke  another  made  before  effect  as  a  restoration  and  republication 
the  codicil  and  after  the  will  to  which  of  former  revoked  wills." 
It  is  annexed,  unless  its  effect  to  do  so        In  Pickens  i'.  Davis,  134  Mass.  256^ 
is  negatived   by    the   contents  of    the  the    court,   by   Allen,  J.,   said:    **The 
codicil  itself.    Neff  's   Appeal,  48   Pa.  clause  of  revocation  is  not  necessarily 
St.  501.  testamentary  in  its  charafcter.   It  might 
1.  Scott  V.  Fink,  45  Mich.  241 ;  Pick-  as  well  be  executed  as  a  separate  instru- 
ens  V.  Davis,  134  Mass.  252  ;  Hawes  v,  ment.     The  fact  that  it  is  inserted  in  a 
Nicholas,  72   Tex.  481.     But  see  Wil-  will  does  not  necessarily  show  that  the 
liams  V.  Williams,  142  Mass.  515.  testator  intended  that  it  should  be  de- 
In  Scott  I'.  Tink,  45  Mich.  246,  the  pendent  on  the  continuance  in  force  of 
court,  by  Graves,  J.,  said :  '•  There  seems  all  the  other  provisions  by  which  his 
to  have  been  a  material  distinction,  and  property  is   disposed  of.      It  is   more 
on  good  ground,  between  the  state  of  reasonable  and  natural  to  assume  that 
a  former  will  after  a  second  one  merely  such  revocatory  clause  shows  emphat- 
inconsistent  with  it,  and  its  state  after  ically    and    conclusively  that    he   ha& 
a  second  one  with  a  declaration   ex-  abandoned   his  former  intentions,  and 
pressly  revoking  it.     In  the  first  case  substituted  therefor  a  new  disposition  of 
the  only  chance  for  the  second  to  oper-  his  property,  which  for  the  present,  and 
ate  in  revocation  of  the  first,  according  unless  again  modified,  shall  stand  a& 
to  the  prevalent  theories  of  the  courts,  representing  hjs  wishes  upon  the  sub- 
was  by  its  coming  to  a  head  as  an  ac-  ject.     But  w^hen  the  new  plan  is  in  its 
tive  will,  which  it  could  do  only  by  sur-  turn  abandoned,  and  such  abandonment 
viving  its  author.     Being  the  last  ex-  is  shown  by  a  cancellation  of  the  later 
pression  of  the  decedent,  and   at  the  will,  it  by  no  means  follows  that  his 
same  time  practically  inconsistent  with  mind  reverts  to  the  original  scheme.  In 
the  prior  one,  the  intent  to  repeal  the  point  of  fact,  we  believe  that  this  w^ould 
first  by  it  was  to  be  implied.    In  case,  be  comparatively  seldom  found  to  be 
however,  of  its  being  recalled  by  the  true.     It  is  only  by  an  artificial  pre- 
testator  in  his  lifetime,  it  could  not,  on  sumption,  created    originally  for  the 
the  theory  referred  to,  be  taken  to  have  purpose  of  preventing  intestacy,  that 
bad  the  effect  to  do  away  with  its  pred-  such  a  rule  of  law  has  ever  been  held» 
ecessor.    Being  cut  off  before   having  It  does   not    correctly    represent    the 
its  dispositions  of  propert}*  awakened  actual  operation  of  the  minds   of   le&- 
into  life,  it  could  have  no  affirmative  tators  in  the  majoritj'  of  instances.  The 
operation  through  its  dispositions  upon  wisdom  which  has  come  from  experi- 
the  estate.   In  the  second  case  the  writ-  ence,  in  England  and  in  this  country, 
ten  declaration  is  express  and  in  plain  seems  to  point  the  other  way.     In  the 
terms  immediate  and  absolute.     It  is  a  absence  of  any  statutory  provision  to 
verbal  act  done  solemnly  and  deliber-  the  contrarj',  we  are   inclined   to   the 
ately  for  present  effect,  and  not    an  opinion  that  such  intention,  if  proved  to 
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Maryland,  it  has  been  held  that  cancellation  of  a  revoking  Mrill  is 
prima  facie  evidence  of  an  intent  to  revive  the  previous  will,  but 
the  presumption  may  be  rebutted  by  evidence  of  the  circum- 
stances and  motives  of  the  testator.*  In  Tennessee  Wi^  destruction 
of  the  second  of  two  inconsistent  wills  with  intent  to  make  a  third, 
does  not  revive  the  first,  even  though  no  will  is  made  and  the 
first  will  is  found  among  the  testator's  valuable  papers ;  for  in  such 
case,  as  the  motive  for  destroying  the  second  will  is  explained,  no 
presumption  in  favor  of  reviving  the  first  can  arise.* 

8.  Will  Executed  in  Duplicate — Destruction  or  Alteration  of  One 
Part. — If  a  testator  who  has  executed  a  will  in  duplicate  destroys 
one  part,  the  presumption  is  that  he  meant  thereby  to  revoke  the 
will ;'  so  an  alteration  or  obliteration  in  one  part  has  the   same 

have  existed  at  the  time  of  canceling  So,  also,  the  act  of  cancellation,  or  de- 
the  second  will,  would  give  to  the  act  struction,  is  prima  facie  done  anipno 
of  such  cancellation  the  effect  of  re-  cancellandi^  and  a  presumptive  Inten- 
viving  the  former  will;  and  that  it  would  tion  to  revoke,  till  the  contrary  is 
be  open  to  prove  such  intention  by  shown.  The  reason  is  that  the  act  of 
parol  evidence.  Under  the  statute  of  voluntarily  destroying  the  instrument 
England  and  of  Virginia,  and  perhaps  implies  the  intention  of  revoking  its 
of  other  states,  such  revival  cannot  be  whole  effect-  These  positions  have  f re- 
proved in  this' manner.  Major  v,  Wil-  quently  been  laid  down  in  this  court  as 
liams,  3  Curt.  432,  and  Dickinson  v,  legal  presumptions;  but,  like  all  other 
Swatman,  4  S.  &  T.  205,  above  cited.  legal  presumptions,  they  may  be  re- 
Rudisill  t'.  Rodes,  29  Gratt.  (Va.)  147.  pelled  by  evidence." 

But  this  results  from  the  express  pro-  So,  also,  if  the  testator  himself  has 

vision  of  the  statute."     Compare  Wil-  possession  of  both,  the  presumption  of 

liams  r.  Williams,  142  Mass.  515.  revocation  holds,  though  weaker.    Pem- 

1.  Colvin  V,  Warford,  20  Md.  359.  berton  v.  Pemberton,  13  Ves.    Jr.   310; 

2.  McCluret;.  McClure,  86Tenn.  174.  Goods  of  Haines,  5  No.  Cas.  621.      But 

3.  I  Jarm.  on  Wills  (5th  ed.)  *i37;  see  Asinari  7».Bangs,  3  Dem.(N.Y.)  3S5. 
Pemberton  v,  Pemberton,  13  Ves.  Jr.  Furthermore,  even  if,  having  both  in 
310;  Seymore's  Case,  i  P.  Wms.  346;  his  possession,  he  alters  one  and  then 
Colvin  r.  Fraser,  2  Hagg.  266;  Boughey  destroys  that  which  he  has  altered,  a 
V,  Moreton,  3  llagg.  191,  n.  See  Hub-  presumption  of  revocation,  though 
bard  v,  Alexander,  3  Ch.  Div.  738;  Doe  slight,  arises.  Pemberton  v,  Pember- 
ZK  Strickland,  8  C.  B.  724;  65  E.  C.  L.  ton,  13  Ves.  Jr.  310. 

722;  Grossman  T'.  Grossman,  95  N.  Y.  "Perhaps,  in  such  a  case,  the  pre- 
150;  O'Neall  V,  Farr,  i  Rich.  (S.  Gar.)  sumption  can  hardly  be  said  to  lean  in 
80;  Asinari  v.  Bangs,  3  Dem.  (N.  Y.)  favor  of  the  revocation  at  all;  for  the 
385.  See  also  Biggs  v,  Angus.,  3  Dem.  testator  having  made  alterations  in  one 
<N.  Y.)  93.  part,  and  then  canceled  the  part  so 
In  RickardsT'.  Mumford,  2Ph.24,  Sir  altered  only,  the  conclusion  ^would 
J.  Nicholl  said:  "Where  a  testator  has  rather  seem  to  be,  that  he  merely  in- 
a  will  in  his  own  custody,  and  that  will  tended,  by  the  destruction  of  that  ^art, 
cannot  be  found  after  his  death,  the  to  get  rid  of  the  alterations,  and  to  re- 
presumption  is  that  he  has  destroyed  it  store  the  will  to  its  original  state.  iVnd 
himself — it  cannot  be  presumed  that  the  it.  is  observable  that,  in  Roberts  t>. 
destruction  has  taken  place  by  any  Round,  3  Hagg.  548,  where  one  of 
other  person  without  his  knowledge  or  two  duplicate  wills  was  found  partly 
authority,  for  that  would  be  presuming  mutilated,  and  the  other  carefully  pre- 
a  crime.  Again,  if  a  testator  executes  served  in  the  testator's  own  possession, 
a  duplicate  and  keeps  one  part  himself  it  was  held  that  the  will  remained  un- 
and  deposits  the  other  part  with  some  revoked.  The  evidence  in  Pemberton 
other  person,  and  the  testator  volunta-  v.  Pemberton,  13  Ves.  Jr.  310,  as  to  the 
rily  cancels,  or  destroys  the  part  in  his  intent  with  which  the  actof  cancellation 
own  custody,  it  is  a  revocation  of  both,  was  done,  consisted  partly  of  subsequent 
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effect  as  if  made  in  both ;  for  the  two  parts  together  form  (if  such 
be  the  intention)  but  one  will.* 

9.  Where  Same  Expressions  Oocnr  in  Both  Will  and  Codicil,  and 
Teitator  Cancels  or  Obliterates  Them  in  One  Only. — Upon  the  same 
principle  that  the  destruction  of  one  part  of  a  duplicate  is  held  to 
give  rise  to  a  presumption  that  the  testator  meant  thereby  to  re- 
voke the  will,  it  has  been  held  that  where  the  testator  has  ex- 
pressed the  same  purpose  in  both  will  and  codicil,  and  afterwards 
canceled  or  obliterated  the  provision  in  the  codicil,  the  corre- 
sponding provision  in  the  will  was  also  revoked.* 

10.  Effect  of  Destroying  Will  and  Leaving  Codicil  Intact — Bevoca- 
tioii  of  Codicil  by  Destruction  of  Will. — Where  a  testator  destroys 
the  will,  leaving  the  codicil  intact,  if  the  provisions  of  the  codicil 
are  inseparably  blended  with  those  of  the  will,  the  act  which  re- 
vokes the  will  revokes  the  codicil  also ;  but  if  the  provisions  of 
the  codicil  are  such  as  to  enable  it  to  subsist  independently  of  the 
will,  its  validity  is  not  affected  by  the  destruction  of  the  latter.* 

declarations  of  the  testator,  and  these  freeholds,  it  was  admitted  that  the  in- 
tended rather  to  favor  the  revocation  terlineation  was  inoperative,  for  want  of 
then  otherwise ;  but  both  Lord  Eldon  an   attestation ;   and   in   regard  to  the 
wid  Lord  Erskine  adverted  to  the  very  personaltj',  the  ecclesiastical  court  had 
little  weight  due  to  expressions  thrown  held  the  cancellation  of  the  codicil  to 
out  by  testators  in  conversation  with  have  canceled  the  excluding  clause  in 
persons,  respecting    their    wiUs. "      i  the  will;  and  of  this  opinion  was  Sir  W. 
Jarm. on  Wills  (5th  ed.)  *I38.  Grant,  with  respect  to  the  copyholds. 
1.  I  Jarm.  on  Wills  (5th   ed.)  'isS;  *  Even  independently  of  the  parol  evi- 
Doe  r.  Sdckland,  8  C.  B.  724;  65  E.  dence  of   reconciliation,'    he   said,  *it 
C.  L.  722.  seems  to  me  that  the  act  of  obliteration 
Umiataiieoiis  Ezeeatlon  of  IhipUoates.  speaks  as  clearly  as  words  could  have 
—It  has  been  held  that  duplicates  need  done  a  change  of  intention  as  to  the 
not  be  executed  at  the  same  time.  Hub-  exclusion,   and   not  merely  as   to  the 
bard  ?».  Alexander,  3  Ch.  Div.  738.  But  mode  of  effecting  it.     It  is  the  same  as 
sceO'Neall  v.  Farr,  1  Rich.  (S.Car.)  80.  if  he  had  said,  "  this  codicil  no  longer 
8.  I  Jarm.  on  Wills  (5th  ed.)  *I39.  speaks  my  sentiments;  I  am  no  longer 
Thus,  in  Utterson  x\  Utterson,  3  Ves.  dissatisfied  with  my  son,  and  no  longer 
&  B.  122,  as  stated  in  i  Jarm.  on  Wills  mean  to  make  any  distinction  between 
(5th  ed.)  *i38,  *•  a  testator,  after  dis-  him  and  my  other  children.*' ' " 
posing  of  the  residue  of  his  real  and        S.  Schouler  on  Wills  (2d  ed.),  ^  400; 
personal  property  among  his  children,  i  Jarm.  on  Wills  (5th  ed.)  *  139;  Coppin 
introduced  into  the  will  an  interlinea-  v,  Dillon,  4  Hagg.  361 ;   Medlycott  v. 
tion  excepting  his  son  J.,  to  whom  he  Assheton,  2  Add.  229;  Tagart  f.  Squire, 
gave  one  shilling.     By  a  codicil  (being  i  Curt.  289.     Compare  Codicils,  vol. 
the  fifth),  after  expressing  his  disappro-  3,  p.  299. 

bation  of  the  conduct  of  this  son,  he  de-        In    Medlycott  v.  Assheton,  2  Add. 

clared  it  to  be  his  determination  that  he  230,  Sir  J.  Nicholl  said:  "A  codicil  is, 

(the  son)  should  have  no  more  of  his  prima  faciei  dependent  on  the  will; 

property  than  one  shilling.  It  appeared  and  the  cancellation  of  the  will  is  an 

that  the  testator  subsequently  became  implied  revocation  of  the  codicil.     But 

^nciled  to  his  son,  and  canceled  the  there  have  been  cases  where  the  codicil 

codicil  by  drawing  his  pen  across  it,  but  has  appeared  so  independent  of,  and 

did  not  strike  out  the  interlineation  in  unconnected  with,  the  will,  that,  under 

»«  will.     This    raised    the    question,  circumstances,  the  codicil  has  been  es- 

^hether  the  canceling  of  the  codicil  tablished,  though  the  will  has  been  held 

destroyed  the   effect  of  the  interlined  invalid.     It  is  a  question  altogether  of 

clause  in  the  will,  with    reference  to  intention.   Consequently,  the  legal  pre- 

wme  copyhold  property ;  for,  as  to  the  sumption  in  this  case  may  be  repelled, 

293 


Bevooatiim.  WILLS,        B«TOoatiim  by  8abMqa«iit  WUL 

11.  Revocation  by  Subsequent  Will,  Codicil,  or  Other  Writing. — A 

will  or  codicil  may  be  revoked  by  a  subsequent  will,  codicil,  or 
other  writing,  duly  executed  as  required  by  the  governing  statute. 
Although,  under  the  Statute  of  Frauds,*  a  writing  which  merely 
revoked  a  prior  will  or  codicil  need  not  be  executed  with  the  same 
formality  as  the  will  or  codicil  revoked,*  under  the  Statute  of 
Victoria  and  corresponding  statutes  in  nearly  all  the  United  States^ 
such  instrument,  whether  it  be  a  formal  instrument,  an  informal 
letter,  or  a  mere  memorandum  written  upon  the  will  or  codicil 

namelj,  bj  showing  that  the  testatrix  such  lands,  jet,  in  some  particulars,  the 

intended  the  codicil  to  operate,notwith-  prescribed   ceremonial  differed   in  the 

standing  the  revocation  of  the  will."  respective  instances.    Thus,  a  devising 

1.  29  Car.  11.,  ch.  3,  §^  6,  22.  will  was  required  to  be  subscribed  by 

2.  '*  The  Statute  of  Frauds,  29  Car.  the  witnesses  in  the  testator's  presence, 
II,  ch.  3,  ^6,  enacts  *that  no  devise  in  which  a  revoking  will  was  not,  and  a 
writing,  of  lands,  tenements,  or  here-  revoking  will  was  required  to  be  signed 
ditaments,  nor  any  clause  thereof,  shall  bj  the  testator  in  the  presence  of  the 
be  revocable,  otherwise  than  by  some  witnesses,  while  a  devising  will  needed 
other  will  or  codicil  in  writing,  or  other  not  to  be  signed  in  their  presence; 
writing  declaring  the  same  (or  by  burn-  each,  therefore,  had  a  circumstance  not 
ing,  etc.) ;  but  all  devises  and  bequests  common  to  both.  This  difference,  how- 
of  lands  and  tenements  shall  remain  ever  (which  probably  occurred  with- 
and  continue  in  force  (until  the  same  out  design),  has  been  attended  with 
be  burnt,  etc.) ;  or  unless  the  same  be  little  practical  effect ;  for  it  seldom  hap- 
altered  by  some  other  will  or  codicil  in  pens  that  a  testamentary  instrument  is 
writing,  or  other  writing  of  the  de-  executed  for  the  mere  purpose  of  re- 
visor,  signed  in  the  presence  of  three  voking  a  previous  will,  and  if  it  contain 
or  four  witnesses  declaring  the  same.'  a  new  disposition,  an}'  revoking  clause 
The  same  statute  (section  22)  provides  therein  will  be  a  nullity,  whether  the 
'  that  no  will  in  writing  concerning  any  substituted  devise  takes  effect  or  not, 
goods  or  chattels  or  personal  estate  though  for  widely  different  reasons  in 
shall  be  repealed,  nor  shall  any  clause,  the  respective  cases.  If  the  devise  with 
devise  or  bequest  therein  be  altered  or  which  the  clause  in  question  is  aE^soci- 
changed  by  anj'  words,  or  will  by  word  ated  be  effective,  it  reduces  the  latter  to 
of  mouth  only,  except  the  same  be  in  silence  by  rendering  it  unnecessary,  the 
the  life  of  the  testator  committed  to  new  devise  itself  producing  the  reVoca- 
writing,  and  after  the  writing  thereof  tion ;  so  that  the  efficacy  of  the  will  as 
read  unto  the  testator,  and  allowed  by  a  revoking  instrument  cannot,  in  such 
him,  and  proved  to  be  so  done  by  three  a  case,  become  a  subject  of  considera- 
witnesses  at  the  least.'  Unless  these  tion.  If,  on  the  other  hand,  the  new 
enactments  had  placed  the  revocation  devise  be  ineffectual,  on  account  of  the 
of  wills  under  positive  restrictions,  attestation  being  insufficient  for  a  de- 
they  might  have  been  revoked  in  the  vising,  though  sufficient  for  a  revoking, 
same  manner  as  before,  there  being  no  will,  the  revoking  clause  becomes  inop- 
necessary.  implication  that  what  is  re-  erative  on  the  principle  before  noticed, 
quired  to  constitute  a  valid  execution  that  the  revocation  is  conditional  and 
of  an  instrument  is  essential  to  its  rev-  dependent  on  the  efficacy  of  the  at- 
ocation ;  on  which  principle  it  was  tempted  new  disposition,  and  that  fail- 
held  before  the  Statute  of  Frauds,  that  ing,  the  revocation  also  fails  ;  the  pur- 
a  will  required  to  be  in  writing  by  the  pose  to  revoke  being  considered  to  be, 
statute  of  34  Hen.  VIII.,  ch.  5,  might  not  a  distinct,  independent  intention,^ 
be  revoked  by  parol.  Cranvel  v,  San-  but  subservient  to  the  purpose  of  mak-* 
ders,  Cro.  Jac.  497.  See  also  Ex  p,  ing  a  new  disposition  of  the  property  ; 
Ilchester,  7  Ves.  Jr.  348;  Richardson  the  testator  meaning  to  do  the  one  so 
V,  Barry,  3  Haggs  249.  Though  the  far  only  as  he  succeeds  in  effecting  the 
Statute  of  Frauds  required  that  a  will  same."  i  Jarm.  on  Wills  (5th  ed.)  ♦  168. 
which  revoked  a  devise  of  freehold  See  supra^  this  title.  Dependent  Rela- 
lands  should  be  attested  by  the  same  tive  Revocation^  or  Rez^ocation  -with  a 
number  of  witnesses  as  a  will  devising  View  to  Another  Disposition. 
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itself,  must  be  executed  with  the  same  formalities  as  a*  dispositive 
testamentary  paper.*  In  regard  to  wills  of  personalty,  the  require- 
ments of  the  Statute  of  Frauds  were  satisfied  by  the  intent  to  re- 
voke being  reduced  to  writing  in  the  lifetime  and  by  the  direc- 
tion of  the  testator,  though  not  authenticated  by  his  signature,  and 
hence,  a  letter  addressed  by  a  third  person,  at  the  request  of  the 
testator,  to  one  who  had  custody  of  the  will,  requesting  him  to 
destroy  it,  was  a  sufficient  revocation  although  the  will  was  not 
destroyed.*     Under  the  Statut/2  of  Victoria,  and  corresponding 

1.  I  Vict.,ch.  26,  §  20;  Stimson's  Am.  a   sufficient  revocation   of  the  former 

Stat.  Law,  \  2673  and  Supp.  See  In  re  will,    so   far  as    it    was    inconsistent. 

Fraser,  L.  R.,  3  P.  &  D.  40;  Lansing  v.  Arndt  v.  Arndt,  i  S.  &  R.  (Pa.)  256. 

Hajnes,  95  Mich.  16;  Heise  v,  Heise,  \t\  Netu  Jersey  zxi^  Floridayyi\)X%oi 

31  ra.  St.  249 ;  Barksdale  v.  Barksdale,  personal  property,  and  in  Maryland^ 

12  Leigh  (Va.)  535;  In  re  Noyes*  Will,  wills  of  both  real  and  personal  prop- 

61  Vt.  14;  Lewis  V.  Lewis,  2  W.  &  S.  erty,  may  be  revoked  by  word  of  mouth 

(Pa.)  455;  Ladd's  Will,  60  Wis.  187;  proved  by  three  witnesses  to  have  been 

Reid  r.  Borland,  14  Mass.  208;  Stick-  reduced  to  writing  in  the  testator's  life- 

ney  r.    Hammond,    138    Mass.    116;  time,  read  over  to  him,   and  allowed. 

Laughton   v.   Atkins,  1  Pick.  (Mass.)  Nevu    Jersey    Rev.    Stat.,    Wills    14; 

535 ;  Peck's  Appeal,  50  Conn.  563;  Nel-  Florida  Digest,  ch.  200,  §  3 ;  Maryland 

son  V,  Public  Administrator,  3  Bradf.  Rev.  Code,  ch.  49,  §  6. 

(N.  Y.)  210.  See  also  Sherry  v,  Lozier,  So  in  Tennessee^  in  regard  to  wills  of 

I  Bradf.  (N.  Y.)  437;  Delafield  v.  Par-  both  real  and  personal  property,  where 

ish,  I  Redf.  (N.  Y.)  i;  Blanchard  v,  the  oral  revocation   is  proved  by  two 

Blanchard,  33  Vt.  62;  Wikoff's  Appeal,  witnesses  to  have  been  reduced  to  writ- 

15  Pa.  St.  281.    Comfare    Witter    v,  ing  in  the  testator's  lifetime,  read  over 

Mott,  2  Conn.  67  ;  Clark   v,  Eborn,   i  to  him  and  approved.   Tennessee  Q^^it^ 

Law  Repos,  (N.  Car.)  91.  §  3008. 

A  deed  from  the  husband  to  his  wife.  In  Illinois  and   Colorado^  it  is   ex- 

and  an  agreement^  by  which  she    re-  pressly  provided   that  a  duly  executed 

leases  him    from    all    demands   made  written   will     shall     not    be    revoked 

pending  a  divorce  suit,  do  not  consti-  orally.     Illinois   Rev.   Stat.,  ch.  148,  § 

tute  an  express   revocation  of  mutual  17;   C^i/t^ra^/o  Gen.  Stat.,  §  3484. 

wills  made  by  them  contemplated  by  Wlietber  Such  Writing  Be  Entitled  to 

How.  (Mich.)  Stat.,  p.  5793,  providing  Probate. — The  better  opinion  seems  to 

that  no  will  shall  be  revoked  except  by  be  that  an  informal  writing,  letter,  or 

burning,  tearing,  canceling,  or  obliter-  memorandum,  which  merely  revokes  a 

ating  it  with  the  intent  to  revoke,  or  by  former  testamentary  disposition,  is  not 

some  will,    codicil,  or    other  writing  entitled  to  probate.     In  re  Fraser,  L. 

signed,  attested,  and  subscribed   in  the  R.,  3  P.  &  D.  40.    Compare  In  re  Hicks, 

manner  prescribed  for  the  execution  of  L.  R.,  i  P.  &  D.  683  ;  Laugh lin  v,  At- 

the    will.     Lansing    v.    Hayncs,    95  kins,  i    Pick.  (Mass.)   535.     Otherwise 

Mich.  16.  if  the  writing  is  dispositive  although  in 

WIU  BeTOked  by  Subsequent  Memo-  the  form  of  a  letter.  In  re  Durance, 

Taadain. — A  testator  made  his  will,  and  L.  R.,  2  P.   &   D.  406;  or  expresses  a 

then  disposed  of  a  portion  of  his  real  wish    that  the  property   may  pass  as 

property.    Several  years  afterward  he  though  under  intestacy.    In  re  Hicks, 

drewup  a  paper  headed  **  memorandum  L.  R.,   i   P.  &   D.  683;  Brenchley  v. 

of  the  last  will,  "  etc. ;  he  showed  it  to  Still,  2  Rob.  164. 

•a  third  person  to  be  put  into  form,  and  2.  In  Walcott  i*.  Ochterlony,  1  Curt, 
was  referred  to  counsel.  He  lived  five  588,  Sir  H.  Jenner  said:  "The  Statute 
months  after  this  time,  attended  to  his  of  Frauds  provides  that  no  will  in  writ- 
business,  but  never  made  any  altera-  Ing  of  personal  estate  shall  be  repealed, 
tions  in  the  memorandum,  and  left  the  nor  any  clause  or  bequest  therein  al- 
original  will,  in  due  form,  uncanceled,  tered  or  changed  by  any  words.  Is  this 
It  was  held  that  "  the  memorandum  of  a  revocation' by  words?  I  apprehend 
a  will,"  attested  by  two  witnesses,  was  not;  the  deceased  did  not  say, '  I  revoke 
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statutes  in  the  United  States^  such  a  letter  would  be  inoperative 
unless  duly  executed  and  attested  as  a  testamentary  paper.*  Un- 
der both  the  Statute  of  Frauds  and  the  Statute  of  Victoria,  it  is 
essential  that  the  writing  disclose  a  present  intent  to  revoke,  as 
distinguished  from  a  mere  intimation  of  a  future  intent.* 

A  duly  executed  will  or  codicil  may  operate  as  a  revocation  of 
a  prior  testamentary  instrument,  by  the  effect  either  of  an  express 
clause  of  revocation,  or  of  an  inconsistent  disposition  of  the  pre- 
viously devised  property.*     An  express  clause  of  revocation,  to  be 

tnj  will,*  but  in  effect  says,  *  Mr.  George  presence,   it  would   seem  that  such  a 

is  in  possession  of  my  will;  I  am  not  letter,  even  if  the  request  were  com- 

able  to  destroy  it  myseli*,  but  I  desire  plied  with,  would  be  ineffectual.  Mundj 

that    he    will    destroy   it;'    and    this  v.  Mundy,  15  N.  J.  Eq.  291. 

amounted  to  a  present  intention  abso-  2.  Burton  t>.  Gowell,  Cro.  Eliz.  306; 

lutely  to   revoke,   which  was   written  Ray  v,  Walton,  2  A.  K.  Marsh.  (Ky.) 

down  at  the  time,  approved  of  by  the  74;' Tynan  v.  Paschal,  27  Tex.  303. 

deceased,  and  by  her  direction  commu-  A  memorandum  on  the  will:  '*  This 

nicated  to  the  person  in  whose  custody  will   was  canceled  this  day,"  duly  at- 

the  will  was;  it  was  an  absolute  direc-  tested,  has  been  held  sufficient.     In  re 

tion  to  revoke,  reduced  into  writing  in  Fraser,  L.  R.,  2   P.  &   D.   40 ;    In   re 

the  deceased's  lifetime.    There  is  noth-  Hicks,  L.  R.,  i  P.  &  D.  683,     But  an 

ing  in  the  Statute  of  Frauds  which  pre-  indorsement  on  the  w^ill:  "  This  will  is 

vents  such  revocation  havingeffect,  and  intended  to  be  altered  and  will   be — 

it  is  clear  that,  prior  to  that  statute,  a  time  is  given  "  is  insufficient.     Ray  v. 

will  might  be  so  revoked.  Further,  the  Walton,  2  A.  K.  Marsh.  (Ky.)  74. 

deceased  subsequently  directed  a  letter  S.  i  Jarm.  on   Wills  (5th  ed.)  *i7o; 

to  be  written  to  Mr.  George,  intimat-  Nelson  v,  McGiffert,  3  Barb.  Ch.  (N. 

ing  that  she   would  give   her  reasons  Y.)  158.  See  Reese  7\  Probate  Court,  q 

thereafter,  and  evinced   anxiety  for  a  R.  I.  434;  Jones  v.  Jones.  2  Dev.  Eq.  (N. 

reply  to  that  letter  down  to  the  time  of  Car.)  387 ;  Warner  v.  Warner,  37  Vt. 

her  death ;  there  can  be  no  doubt  that  356;   Simmons  v.  Simmons,  26   Barb, 

she  died  in  the  intention  to  revoke  the  (N.  Y.)  68;  Marstqn  v.  Marston,  17  N. 

will,  and  in  the  belief  that  it  was  re-  H.  ^03;  Deakins  i\  Hollis,  7  Gill  &  J. 

voked."      See    Meredith    r.  Maunsell,  (Md.)  311 ;  Belt  v.  Belt,  i  Har.&  McH. 

Milw.  Ir.  Ecc.  Rep.  ij2.  (Md.)  409;  Johns  Hopkins  University 

1.  See  Mundy  ik  Mundy,    15  N.   J.  r.  Pinckney,  55  Md.  365  ;  Hamilton's 

Eq.  291;  Tynan  v.  Paschal,  27  Tex.  302;  Estate.  74  Pa.  St.  69;  Burden's  Estate, 

Hollingshead  v.  Sturgis,  21  La.  Ann.  11  Phila.  (Pa.)  130;  Heise  v,  Heise,  31 

450.     Compare  Bohanon  v,  Walcot,  2  Pa.  St.  246;   Price  t*.  Maxwell,  28  Pa. 

Miss.  336.  St.  23;  Rudy  v,  Ulrich,  69  Pa.  St.   177; 

In  Re  Durance,  L.   R.,  2   P.  &  D.  Brant  v,  Willson,  8  Cow.  (N.  Y.)  56; 

406,  the   testator,  in  a  letter  addressed  Boylan   v.  Meeker,  28  N.  J.   L.    274; 

to  his  brother,  which   was   signed  by  Smith  v.  McChesney,  15  N.J.Eq.  359; 

him  in  the  presence   of  two  witnesses,  'Den    v.   Snowhill,   23   N.  J.   L.   447; 

directed  his  brother  to  obtain  his  will  Laughton  v.  Atkins,  i   Pick.  (Mass.) 

and  burn  it  without  reading  it.     It  was  535;    Reid   v.   Borlan,    14  Mass.    208; 

held  that  the  letter  was  a  writing  duly  Colvin     t\    Warford,     20    Md.     357; 

executed,  declaring  an  intention  to  re-  Boudinot  v.  Bradford,  2  Dall.  (U.  S.) 

voke  the  will,  and  administration,  with  266;   Holley  v.  Larrabee,  28  Vt.  274; 

the  letter  only  annexed,  was  granted  to  Taylor  v,  Taylor,   2    Nott   &    M.   (S. 

the  next  of  kin  to  the  deceased.    The  Car.)    482;    Fisk's   Succession,  3    La. 

soundness  of  this  position  is  question-  Ann.  705;  Mercer's  Succession,  28  La. 

able,  since  such  a  request  shows  that  the  Ann.  564;  Kelley  v.  Johnson,  34  Mo. 

testator  regarded  the  act  of  destruction  400;    Bobb's  Succession,  42  La.   Ann. 

rather  than  the    letter    as  effective  to  40  ;   Young  v,  Sadler,  15  Ky.  L.  Rep. 

work   the  revocation.     Tynan  v.  Pas-  531 ;  Kelly  v.  Richardson  (Ala.  1893), 

chal,  27  Tex.  303.  13  So.  Rep.  785;  Hallyburton  t'.  Car- 

In  states  in  which  the  statute  requires  son,  86  N.  Car.  290;   Hollingshead  v, 

the  will  to  be  destroyed  in  the  testator's  Sturgis,  21  La.  Ann.  450;    Sturgis  v, 
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Work,  123  Ind.  134;  Clarke  v.  Ran-  aUo  should  remain.     Green  v.  Lane,  x 

som,  50  Cal.  595;  In  re  Fisher's   Will,  Bush.  Eq.  (N.  Car.)  102. 

4  Wis.  254;  NefT's  Appeal,  48  Pa.  St.  A  testator,  in  1869,  executed,  in  the 

501.    Compare  Gelbke   r.  Gelbke,  88  city   of   New   York,   a  will,  whereby 

Ala.  427;  Derby  v.  Derby,  4  R.  I.  414;  he  devised  his  interest  in  a  house  and 

Green  xk  Lane,  i  Busb.  Eq.  (N.  Car.)  lot  in   said  city   to  two  cousins.     On 

102;   Howland  v.   Union  Theological  April  30,  1875,  at  Nyon,  in  S-witxer- 

Seminary,  5  N.  Y.  193;  Coster  v.  Cos-  land^  he  executed,  in  accordance  with 

ter,  3Sandf.  Ch.  (N.  Y.)  iii ;  Ennis  v»  the  laws  of  this  state,  a  second   will 

Smith,  14  How.  (U.  S.)40o;  Homer  v.  whereby,  after  giving  certain  legacies 

Brown,  16  How.  (U.  S.)  354;  Bosley  v.  to  his  servant,  he  devised  the  remain- 

Wyatt,  14  How.  (U.  S.)  390.  Compare  der  of  his  property',  all  situated  or  in- 

Gelbke  v.  Gelbke,  88  Ala.  427.  vested  in  America^  to  his  natural  heirs. 

Bnbseqnent  Inconsistent  Disposition.  The  second  will  did   not   in  express 

—Where  a  specific  devise  and  bequest  terms    revoke  the  first.     It  was  held 

of  a  mansion   house,   with  the  furni-  that  the  first  will,  being  inconsistent 

ture  and  the  personal  property  therein,  therewith,  was  revoked  by  the  second, 

was  made  in  a  codicil,  and  the  will  to  Ludlum  r.  Otis,  15  Hun  (N.  Y.)  410. 

which  the  codicil  was   appended  had  Effect  Upon  Prior  Will  of  Snbseqnent 

previously  directed  the  mansion,  with  Imperfect  Instmment. — In  Laughton  v, 

the  other  real  estate,  and  the  personal  Atkins,  i  Pick.  (Mass.)    543,   Parker, 

property  of  the  testator,  house,  etc.,  to  C.J.,  said:  "An  instrument  intended  to 

be  sold  by  the  executor  for  the  pay-  be  a  will,  but  failing  of  its  effect  as  such 

ment  of  debts  and  legacies,  it  was  held  on  account  of  some  imperfection  in  its 

that  the  codicil,  by  this  devise  and  be-  structure,  or  for  want  of  due  execution, 

quest,  revoked  the  power  to  sell,  so  far  cannot  be  set  up  for  the  purpose  of  re- 

as  the    mansion   house   and  personal  voking  a  former  will,  for  this  substan- 

property  therein  specifically  given  was  tial  reason,   that  it  cannot  be  known 

concerned;  the  disposition  made  by  the  that  the  testator  intended  to  revoke  his 

codicil,  of  the  same,  being  entireh'  in-  will  except  for  the  purpose  of  substitut- 

consistent  with  the  power  and  purpose  ing  the  other,  and  that  it  would  be  mak- 

of  selling  them.     Derby  v.  Derby,  4  ing  the    testator  die  without   a   will, 

R.  1. 414.  though  it  was  clearly  his  design  not  to 

A  testator,  by  his  will,  ordered  his  do  so."  See  Eccleston  r.  Spelke,  Carth. 

slaves,  consisting  of  a  mother  and  her  79;  Limbery  v.  Mason,  Comyns  451; 

children  of  various  ages,  to  be  removed  Ex  p,   Ilchester,  7  Ves.  Jr.  340;  Hyde 

in  as  short  a  time  as  practicable,  and  v,  Hyde,  3  L.  J.  Ch.  130:  Stickney -y. 

with  the  intent  to  a  permanent  settle-  Hammond,  130  Mass.  116;  Barksdale 

ment  in  some  state  or  country  where  v,  Barksdale,  13  Leigh  (Va.)  541;  Prin- 

emancipation    was    unrestricted,    and  gle   v.  M'Pherson,  2    Brev.  (S.    Car.) 

thereto  be  entirely  emancipated,  and  290;  Rudy  v.  Ulrich,  69  Pa.  St.   183. 

also  provided  for  their  subsistence  and  But  see  Hairston  v.  Hairston,  30  Miss, 

education;  and  eight  years  thereafter  276;  Barksdale  v.  Hopkins,  23  Ga.  339; 

made  a  codicil,   and    republished  his  Burns  xk  Travis,  117  Ind.  45. 

will,  and  g^ve  to  trustees  a  house  and  In  Heise  v,  Heise,  31  Pa.  St.  246,  it 

lot  in  Newbern,  and  certain  personal  was  held  that  the  addition  of  an  unex- 

property,  including    household   furni-  ecuted  codicil  would  not  revoke  a  prior 

ture,  and  a  cow  and  calf,  on  trust  that  will.     The  court,  by  Strong,  J.,  said : 

they  should  permit  the  mother  to  use,  **  The    question    is    not,  whether    the 

occupy,  and  enjoy  the  same  during  her  paper  offered  for  probate  contains  the 

life,  and  at  her  death  to  surrender  up  whole  counsel  of  the  testator,   all   his 

theestatetothe  other  slaves.  It  was  held  intentions  at  the  time  of  his  death,  but 

that  this  provision  indicated  a  change  whether  it  expressed  his  whole  counsel 

ofmindofthe  testator,  and  his  inten-  at  the  time  it  was  signed.     If  it  did, 

tion  that  the  mother  should  reside  on  then  the  statute  declares  that  it  shall 

the  lot,  so  as  to  revoke  the  provision  continue  to  speak,  until  its  power  has 

of  the  will  for  her  removal;  and  that  been  destroyed  in  one  of  the  modes 

as  the  testator  had  then  shown  a  dis-  which  the  legislature  has  designated." 

position  to  evade  the   law,  as  to  the  A  subsequent  will  which  contains  no 

mother,  it  ought  to  appear  by  the  codi-  express  clause  of  revocation,  and  never 

cil  that  he  wished  the  children's  fate  becomes  operative,  does  not  revoke  the 

to  be  different  from  hers,  or  it  must  be  prior  will,     Peck's  Appeal,  50  Conn, 

presumed  that  he  intended  that  they  562;     as    where    the    condition    upon 
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which  the  second  will  was  to  take  relied  upon  to  revoke  a  prior  testa- 
effect  failed.  Hamilton's  Estate,  74  Pa.  mentary  instrument,  is  lost  or  missing, 
St.  69;  Bradish  v.  McClelland  100  Pa.  its  contents  must  be  clearlj  established 
St.  607.  bj  secondary  evidence,  so  that  it  may 
A  holographic  will  is  not  revoked  by  appear  that  it  contained  a  clause  of 
the  defective  execution  of  a  copy,  even  revocation  or  made  an  inconsistent 
though  the  original  be  destroyed.  Wil-  disposition.  The  mere  fact  that  such 
bourn  v.  Shell,  59  Miss.  205.  a  will  existed  without  proof  of  its  con- 
Under  the  Statute  of  Frauds,  the  tents,  is  sufficient,  i  J  arm.  on  Wills  (5th 
ecclesiastical  courts  tried  the  validity  ed.)  172;  Schouler  on  Wills  (2d  ed.),  ^ 
of  the  second  instrument  by  the  same  413.  See  Seymor  7'.  Nosworthy,  Hard. 
principles  by  which  they  determined  374;  Shaw  C.  P.  146;  Harwood  v, 
the  validity  of  other  testamentary  in-  Goodright,  2  W.  Bl.  987;  Cowp.  87; 
struments,  and  hence  a  regularly  ex-  Hitchins  v.  Bassett,  3  Mod.  203 ;  Shaw 
ecuted  testament  might  be  revoked  by  C.  P.  146;  Peck's  Appeal,  50  Conn.  563; 
a  subsequent  unfinished  instrument.  Nelson  v.  McGiffert,  3  Barb.  Ch.  (N. 
although  the  presumption  was  always  Y.)  158. 

against  such  construction.  See  i  Jarm.  In  Cutto  v.  Gilbert,  9  Moo.  P.  C. 
on  Wills  (5th  ed.)  *  170;  Masterman  v,  131,  a  testator  executed  a  will  in  1835, 
Maberley,  2  Hagg.  235;  Clark  r.  Eborn,  which  was  found  uncanceled  at  his 
2  Murph.  (N.  Car.)  234;  Glasscock  v,  death,  which  took  place  in  1853.  In 
Smither,  i  Call  (Va.)  479.  1852  he  executed  another  testamentary 
Distinction  Between  Revocation  of  a  paper,  the  contents  of  which  were 
Gift  and  of  BO  Much  of  tlie  Will  as  Con-  wholly  unknown  except  the  circum- 
talne  the  Gift. — *'  Express  revocation  stance  of  the  paper  commencing  with 
may,  it  seems,  be  produced  in  two  the  words,  "  This  is  the  last  will  and 
different  modes,  having  different  effects,  testament."  This  latter  instrument  was 
Thus,  if  there  be  a  bequest  by  will  to  not  forthcoming  at  his  death,  but  there 
several  persons  as  tenants  in  common,  was  no  evidence  of  its  destruction.  The 
and  by  codicil  the  testator  revoke  the  prerogative  court  held  that  the  instru- 
bequest  to  one  of  them,  his  share  will  ment  executed  in  1852  was  not  to  be 
not  accrue  to  the  others.  Cress  well  v.  considered  as  a  codicil,  but  as  a  sub- 
Cheslyn,  2  Eden  123;  Humble  f.  Shore,  stantive  will,  which  operated  as  a  rev- 
7  Hare  247.  Compare  Shaw  v.  Mc-  ocation  of  the  prior  will  of  1835,  and 
Mahon,  4  D.  &  W.  431.  This  is  the  that  under  the  Statute  of  Wills,  i  Vict, 
ordinary  mode.  But  if  the  testator  ch.  36,  ^  22,  the  deceased  must  be  con- 
revoke  so  much  of  his  will  as  contains  sidered  to  have  died  intestate,  as  the 
the  gift  to  one  of  such  persons,  here,  if  former  will  was  not  revived  by  the  de- 
the  words  that  remain  are  sensible /rr  struction  of  the  latter.  It  was  held  on 
se^  and  amount  without  further  altera-  appeal,  that  the  first  will  was  entitled  to 
tion  to  a  gift  of  the  whole  subject  to  probate.  Dr.  Lushington  said:  *' There 
the  others,  these  will  take  the  whole,  is  not  one  authority  which  lays  down 
the  will  being  read  as  if  the  revoked  the  proposition  that  the  execution  of  a 
words  had  never  been  in  it.  Harris  v,  subsequent  will  destroyed  animo  revo- 
Davis,  I  Coll.  416,  affords  an  example  candi  by  the  testator,  the  contents  of 
of  the  latter  mode.  In  that  case  there  which  are  not  known,  revokes  a  prior 
was  first  a  gift  to  A  and  B  in  common;  will.  On  the  contrary,  in  all  the  cases 
then,  in  a  subsequent  part  of  the  will,  where  revocation  has  been  held  to  be 
a  direction  that  C  should  take  a  share  effected  there  has  been  proof  of  a  differ- 
with  A  and  B;  and  afterwards  a  codicil  ence  of  disposition.  These  considera- 
revoking  '  that  part  written  in  the  will  tions  alone  would  induce  us  to  doubt 
which  left '  the  share  to  C  ;  and  it  was  the  correctness  of  the  judgment  in  the 
held  that  A  and  B  took  the  whole.  The  court  below  in  the  case  now  under  con- 
frame  of  the  will  was  peculiar,  and  lent  sideration,  but  the  very  foundation  of 
itself  easily  to  this  construction.  If  that  judgment  appears*to  us  to  be  un- 
the  words  that  are  left  require  (as  they  sound ;  that  judgment  is  mainly  based 
generally  would)  some  further  altera-  upon  the  evidence  that  the  latter  paper 
tion  or  addition  to  make  them  sensible,  contained  the  words  '  This  is  my  last 
the  construction  will  not  be  made,  will  and  testament.'  We  are  of  opinion 
Sykes  v.  Sj-kes,  L.  R  ,  4  Eq.  300."  i  that  these  words  do  not  import  that  the 
Jarm.  on  Wills  (5th.  ed.)  *i7o.  paper  contained  a  different  disposition 
Where  Subsequent  Will  Is  Lost. —  of  the  property,  nor  that  the  mere  fact 
Where  the  subsequent  will  or  codicil,  of  so  calling  it  could  possibly  render  it 
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effectual,  must  express  an  actual  and  present  intent  to  revoke,  as 
distinguished  from  a  mere  intimation  of  a  future  intent;^  and  if 
contained  in  a  codicil  to  the  will,  the  intent  to  revoke  must  be  as 
clear  as  the  original  intent  to  devise,  for  if  there  is  any  doubt  as  to 
whether  the  clause  of  revocation  was  intended  to  include  a  partic- 
ular devise,  the  devise  remains  unrevoked.^     In  the  absence  of  an 

a  revocatory  instrument.     We    think  a  codicil,  he  revoked  his   will,   so  far 

that  the  interpretation  put  upon  these  only  as  it  was  altered   by  the  codicil, 

words  by  Lord  Truro,  in  his  judgment  and  he  gave  to  his  nephews  and  nieces, 

in  the  case   of  Stoddart  v.  Grant,    i  except  (as  he   said)   his  brother   Wil- 

Macq.  H.  L.  171,  is  the  true  meaning  to  liam's  children,  "  who  are  not  intended 

be  attributed  to  them.     With  regard  to  to   take  any  beneficial   interest  under 

any    auxiliary    circumstances    in   this  his  will  or  this  codicil,"  £1,000  each, 

case,  we  think  that  the  evidence  wholly  It  was  held  that  the  devise  to  the  chil- 

fails  to  render  any  assistance  to  the  dren    of    William    was    not    revoked, 

case  of  the  respondent.     Considering,  Romilly,  M.   R.,  said :  *'  The  question 

therefore,  that  the   respondent,   upon  here  is,  whether  the  codicil  has  revoked 

whom  the  onus  frohandi  lies,  has  failed  the  gift  contained  in  the  will  to  the  chil- 

to  prove  what   the   law  requires,   the  dren  of  William  Beckett.     One  settled 

execution  of  a  subsequent  will  expressly  rule  of  construction  is,  that  the  gifts 

revokingnheformer,  or  of  different  con-  contained  in  the  will  shall  not  be  af- 

tents,  we  must  reverse  the  judgment  of  felted  further  than  is  absolutely  neces- 

the  court  below  and  pronounce  for  the  sar^',  in  order  to  give  effect  to  the  gifts 

will  propounded  by  Mrs.  Cutto.*'     See  contained  in  the  codicil.     Now  there  is 

Freeman  r.  Freeman,  5  De  G.  M.  &  not  contained  in  this   codicil  any  gift 

G.  704.  inconsistent  with  the  gift  given  by  the 

Admlsaton  of  Snbaaqueiit  Will  as  ByI-  will  to  the  children  of  William  Beckett, 

dsnce  of  Bevocation. — An  objection  to  So  far,  therefore,  as  the  gifts  in  the  cod- 

the  admission  of  a  will  to  probate,  upon  icil  are  concerned,  they  do  not,  in  my 

the  ground  that  it  has  been  revoked  by  opinion,  affect  this  question.     But  al- 

a  subsequent  will,  cannot  be  taken  until  though  the  necessity  of  giving  effect  to 

the  subsequent  will  is  put  in  evidence;  the  bequests  contained   in   the  codicil 

and  such  will  cannot  be  put  in  evidence  does  not  make  a  revocation,  there  is  no 

until  it  is  admitted  to  probate.     Sewall  question  but  that  the  testator  may,  by 

V,  Robbins,  139  Mass.  164;  Stickney  v,  his  codicil,  have  expressly  revoked  any 

Hammond,  138  Mass.  116.  portion  of  the  will;   and  the  question 

1.  Burton  i*.  Gowell,  Cro.  Eliz.  306;  I    have   to  consider    is,  whether    the 

Cleoburey  v,  Beckett,  14  Beav.  ^83.  words  *  who  are  not  intended  to  take  any 

A  testator  wrote  on  his  will,  **  It  is  my  beneficial  interest  under  my  will  or  this 

intention  at  some  time  to  change  tlje  codicil' is  such  a  revocation.     Another 

tenor  of  the  above  wilI,or  rather  to  make  rule  of  construction  to  be  observed,  is 

another  will,  therefore,  be  it  known,  if  laid  down  in  the  case  of  Doe  v.  Hicks,  8 

I  should  die  before  another  will  is  made,  Bing.  475;  21   E.  C.  L.  349,  in   these 

I  wish  the  foregoing  to  be  looked  upon  words,  viz. :  'If  such  devise  in  the  will 

as  revoked  and  of  no  effect."  It  was  held  is  clear,  it  is  incumbent  on  those  who 

that  this    was    a    present    revocation,  contend  it  is  not  to  take  effect,  by  rea- 

Brown  f .  Thorndike,  15  Pick.  (Mass.)  son  of  a  revocation  in  the  codicil,  to 

388.  show  that  the  intention  to   revoke  is 

S.  Doer.  Hicks,  8  Bing.  475;  21  E.  equally  clear  and  free  from  doubt  as  the 

C.  L.  349.     See  Gelbke  v,  Gelbke,  88  original  intention  to  devise.  For  if  there 

Ala.  427;  Grimball  v,  Patton,  70  Ala.  is  only  a  reasonable  doubt,  whether  the 

626.  clause  of  revocation  was  intended  to  in- 

See  Codicils,  vol.    3,    p.   396.     In  elude  the  particular  devise,  then  such 

Cleoburey  v.  Beckett,  14  Beav.  583,  a  devise  ought   undoubtedly    to    stand.* 

testator  devised  his  real  estate  to  his  Unless,  therefore,  I  can  arrive  at  the 

brother  William  for  life,  with  remain-  conclusion  that  these  words  are  equiv- 

der  to  his  first  and  other  sons  in  tail,  alent  to  '  I  revoke  the  beneficial  interest 

with    remainders    over;    and    he  be-  given  to  the  children  of  William  Beck- 

queathed  his  residuary  personal  estate  ett  in  my  will,'   it  cannot  amount  to 

between  his  nephews  and  nieces.     By  revocation. 
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express  clause  of  revocation,  a  subsequent  will  or  codicil  will  not 
work  a  total  revocation  of  a  prior  testamentary  paper,  unless  the  two 
dispositions  are  plainly  so  inconsistent  as  to  be  incapable  of  stand- 
ing together  -}  but  in  applying  the  principle,  it  should  be  borne  in 

"  Now  it  is  to  be  observed,  that  these  or  an  intention  thereafter  to  revoke 
words  are.  in  a  parenthesis  and  form  those  bequests;  an  intention  thereafter 
part  of  an  exception  out  of  the  class  of  to  revoke  would  clearly  be  no  revoca- 
legatees  to  take.  The  gift  in  the  codicil  tion,  both  on  principle  and  authoritj. 
is  *  to  my  nephews  and  neices  now  liv-  The  result  of  my  opinion  is,  that, 
ing ; '  this-  would  have  included  the  finding  by  the  will  clear  gifts  to  the 
children  of  William  Beckett  and  Em-  children  of  William  Beckett,  and  being 
ma  Ormond  and  William  M.  Williams,  unable  to  arrive  at  the  conclusion  that 
He  accordinelv  excepts  the  children  of  the  words  meant  a  distinct  and  present 
William  BecKett  and  Emma  Ormond  revocation  of  the  bequest  so  contained 
and  William  H.  Williams;  but  in  the  in  the  will,  I  think  that  this  codicil  did 
middle  of  this  exception,  he  uses  the  not  effect  any  such  revocation,  and  that 
words  in  question.  One  rule  of  con-  the  children  of  William  Beckett  are  en- 
struction  is,  that  an  exception  shall  be  titled  in  like  manner  as  if  those  words 
treated  only  as  so  much  taken  out  of  had  been  omitted  from  the  codicil." 
the  original  gift,  and  if  so,  this  cannot  1.  Schouleron  Wills  (3d  ed.),  ^407;  x 
be  treated  as  a  distinct  and  separate  Jarm.  on  Wills  (5th  ed.)  *i74;  Richards 
expression  of  revocation.  I  think  that  v,  Qiieen's  Proctor,  18  }ur.  540 ;  Leslie 
those  words  are  meant  simply  to  oe  v,  Leslie,  L  R.,  6  Eq.  332;  Lemage  v. 
descriptive  of  the  children  of  William  Goodban,  L.  R.,  i  P.  &  D.  57;  Stoddart 
Beckett,  and  do  not  contain  an  express  v.  Grant,  i  Macq.  H.  L.  170;  Hellieri'. 
revocation  in  themselves.  I  am  con-  Hellier,  9  Prob.  Div.  239.  See  Austin 
firmed  in  this  view  because  the  words  z\  Oakes,  117  N.  Y.  577;  Hard  v.  Ash- 
*  in  this  codicil  *  are  just  as  expressive  ley,  117  N.  Y.  606;  Crozier  v.  Bray,  120 
as  the  words  *  under  my  will,'  and  yet  N.  Y.  366;  Newcomb  v,  Webster,  113 
those  words  are  wholly  inoperative.  N.  Y.  191 ;  Brant  ».  Willson,  8  Cow. 
They  were  introduced,  I  think,  to  make  ( N. Y.)  56;  Nelson  v,  McGiffcrt,  3  Barb, 
a  distinction  between  the  children  of  Ch.  (N.  Y.)  158;  Barlow  v.  Coffin,  24 
William  Beckett  and  Emma  Ormond  How.  Pr.  (N.  Y.  Supreme  Ct.)  54; 
and  William  M.  Williams,  inasmuch  Holley  7'.  Larrabee,  28  Vt.  274;  Bu- 
as  the  Latter  niece  and  nephew  do  take  chanan  v.  Lloyd,  64  Md.  306;  Johns 
bequests  under  the  codicil,  and  that  Hopkins  University  v,  Pinckney,  55 
those  words  are  introduced.  In  order  Md.  365;  Boyle  v.  Parker,  3  Md.  Ch.  42; 
to  remove  any  doubt  as  to  the  con-  Price  v.  Maxwell,  28  Pa.  St.  23 ;  Reich- 
struction  arising  from  the  exception  of  ard's  Appeal,  116  Pa.  St.  232  ;  Boudinot 
the  nephew  and  niece  in  one  case,  and  iv  Bradford,  2  Dall.  (U.  S.)  266;  Rod- 
the  gifts  to  some  of  them  in  another  gers  v,  Rodgers,  6  Heisk.  (Tenn.)  490; 
part  of  the  codicil.  The  words  are  Ben  v.  Vancleve,  5  N.  J.  L.  589;  Grim- 
themselves  extremely  ambiguous,  ex-  ball  i*.  Patton,  70  Ala.  626;  Vaughan  v, 
cept  as  expressive  of  construction.  It  Bunch,  53  Miss.  513;  Quincy  r.  Rogers, 
is  usual  for  counsel  and  judges  to  say:  9  Cush.  (Mass.)  291  n^&"^b  v.  Lamb, 
A.  B.  is  not  intended  to  take  any  in-  11  Pick.  (Mass.)  371;  Hallyburton  r. 
terest  under  the  will,  by  which  is  Carson,  86  N.  Car.  290;  Lyon  t>.  Fisk, 
meant  simply  this,  that,  according  to  i  La.  Ann.  444;  New  Orleans  r.  Fisk, 
its  true  construction,  A.  B.  takes  no  2  La.  Ann.  78 ;  Dawson  i'.  Dawson,  10 
such  interest.  H  this,  therefore,  is  to  Leigh  (Va.)63i;  Brown  r.  Cannon,  3 
be  treated  simply  as  an  expression  by  Head  (Tenn.)  354. 
the  testator  of  what  he  considers  to  be  Where  the  meaning  sought  to  be  at- 
the  effect  of  the  w^ill  he  had  already  tributed  to  a  codicil  would  be  to  take 
made,  it  does  not  amount  to  a  revoca-  away  the  greatest  part  of  a  legacy 
tion.  \i  it  be  treated  still  more  unfa-  given  in  the  will,  on  the  day  before,  to 
vorably  to  the  children  of  William  A.,  and  cause  an  intestacy  as  to  that 
Beckett,  as  an  expression  of  the  testa-  much  of  the  estate,  to  a  part  of  which 
tor  to  revoke  the  gifts  made  to  them,  the  legatee  would  be  again  entitled  un- 
it must  still  be  determined,  whether  it  der  the  statute,  there  being  no  change 
means  an  intention  thereby  to  revoke,  in  the  condition  of   the  testator's  af- 
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fairs,  and  the  language  of  the  will  be-  etition    in  such    independent    papers, 

ing  ambiguous,  it  was  held,  according  will  no  more  necessarily  vitiate  any  of 

to  the  rules  of  interpreting  such  instru-  them,  than  similar  defects  if  appearing 

ments,  not  to  have  been  the  testator^s  on   the  face    of    a    single    document, 

intention  to  revoke  the  former  legacy.  Now,  it  was  argued  that  in  the  case  of 

Dalton  t*.  Houston,  5  Jones  Eq.  (N.  more    than    one    testamentary   paper, 

Car.)  401.  each  professing  in  form  to  be  the  last  will 

In  Conover  v.  Hoffman,  1  Abb.  App."  of  the  deceased,  it  is  necessary  for  the 

Dec.  (N.  Y.)  429,  it  was  held  that  a  court,  before  concluding  that  they  to- 

power  of  sale  in  a  will  is  not  revoked  gether  constitute  the  will,  to  be  satisfied 

bv  a  different  disposition  of  the  estate,  that  the  testator  intended  them  to  oper- 

made  by  a  codicil,  unless  there  is  some  ate  together  as  such.     In  one  sense  this 

inconsistency  between  the  exercise  of  is  true,  for  the  intention  of  the  testator 

the  power  and  some  part  of  the  codicil,  in  the  matter  is  the  sole  guide  and  con* 

In  Lemage  v.  Goodban,  L.  R.,  i  P.  trol.  But  the  *  intention'  to  be  sought 
&  D.  57,  the  testator  by  his  first  will  and  discovered  relates  to  the  disposi- 
made  his  sister  general  and  residuary  tion  of  the  testator's  property,  and  not 
legatee.  By  a  subsequent  will,  pur-  to  the  form  of  his  will.  What  dispo- 
ported  to  be  his**  last  will  and  testa-  sitions  did  he  intend? — not  which  or 
ment,"  he  bequeathed  to  her  substan-  what  number  of  papers  did  he  desire 
tially  the  same  property  as  he  had  be-  or  expect  to  be  admitted  to  probate 
qaeathed  by  the  general  legacy  in  the  — is  the  true  question.  And  so  this 
first  will,  but  inserted  a  defective  resid-  court  has  been  in  the  habit  of  admit- 
uary  clause.  It  was  held  that  the  resid-  ting  to  probate  such,  and  as  many, 
uary  bequest  was  not  revoked.  Sir  J.  papers  (all  properly  executed)  as  are 
P.Wilde  said:**  Cases  of  the  present  necessary  to  effect  the  testator's  full 
character  are  properly  questions  of  con-  wishes,  and  of  solving  the  question  of 
struction.  and  in  deciding  upon  the  revocation  by  considering,  not  what 
efTectof  a  subsequent  will  on  former  dis-  papers  have  been  apparently  superseded 
positions,  this  court  has  to  exercise  the  by  the  act  of  executing  others,  but 
functions  of  a  court  of  construction,  what  dispositions  can  be  collected 
The  principle  applicable  is  well  ex-  from  the  language  of  all  the  papers 
pressed  in  Mr.  Justice  Williams!  book  that  the  testator  designed  to  revoke  or 
on  Executors.  He  says:  *The  mere  to  retain.  In  this  case  such  a  task  is 
fact  of  making  a  subsequent  testamen-  not  difficult.  The  first  paper  makes  the 
tary  paper,  does  not  work  a  total  revo-  testator's  sister  the  sole  object  of 
cation  of  a  prior  one,  unless  the  lat-  bounty,  and  residuary  legatee.  The 
ter  expressly,  or  in  effect,  revokes  the  second  is  to  the  like  general  effect ;  no 
former,  or  the  two  be  incapable  of  new  object  of  bounty  is  introduced,  and 
standing  together ;  for  though  it  be  a  the  sole  reason  for  its  execution  seems 
maxim^  as  Swinburne  says  above,  that  to  have  been,  that  the  testator's  father 
as  no  man  can  die  with  two  testaments,  had  died  in  the  interval,  and  that  half  a 
yet  any  number  of  instruments,  what-  freehold  house,  and  a  share  of  person- 
ever  be  their  relative  date,  or  in  what-  alty,  had  devolved  on  him  by  that  event, 
ever  form  they  may  be  (so  as  they  be  These  new  acquisitions  he  devises  and 
all  clearly  testamentary),  may  be  ad-  bequeaths  in  the  same  direction.  But 
mitted  to  probate,  as  together  contain-  the  residue  is  not  disposed  of,  the  clause 
ing  the  last  will  of  the  deceased.  And  apparently  intended  for  that  purpose 
if  a  subsequent  testamentary  paper  be  being  defective  in  its  language,  and  not 
partly  inconsistent  with  one  of  an  reading  sensibly.  The  court  can,  how- 
earlier  date,  then  such  latter  instru-  ever,  see  thus  far  into  the  intent  of  that 
ment  will  revoke  the  former,  as  to  clause — that  the  object  of  it  was  the 
those  parts  only  where  they  are  incon-  same  sister  whose  name  alone  appears 
sistent.'  This  passage  truly  represents  in  both  papers.  It  would  not  be  reason- 
the  result  of  the  authorities.  The  will  able,  under  such  circumstances,  to  con- 
of  a  man  is  the  aggregate  of  his  testa-  elude  that  the  testator  intended  to 
mentary  intentions,  so  far  as  they  are  revoke  the  residuary  bequest  in  the  first 
manifested  in   writing,  duly  executed  paper,  and  as  effect  can  only  be  given 

according  to  the   statute.      And   as   a  to  that  disposition  by  granting  probate 

^illj  if  contained   in   one    document,  of  the  first   and  second  papers,  as  to- 

n\ay  be  of  several   sheets,  so  it  may  gether  constituting  the  will,  the  court 

consist  of  several  independent  papers,  so  decides." 

«ach  so  expected.    Redundancy  or  rep-  A  testator  ordered  that  all  his  slaves 
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mind  that  greater  effort  will  be  made  to  reconcile  the  provisions 
of  the  two  instruments  where  the  subsequent  instrument  purports 
to  be  a  codicil  or  is  inadequate  to  the  disposition  of  the  entire 
property,  so  that  a  partial  intestacy  would  result  from  rejecting 
the  prior  statement,  than  where  the  subsequent  instrument  is 
adequate  to  the  disposition  of  the  entire  property,  and  does  not 
profess  to  be  a  codicil.* 

should  be  emancipated,  and  sent  to  a  WUl. — The  fact  that  the  subsequent  in- 
country  where  slavery  is  not  tolerated,  strument  is  described  as  the  testator*s 
if  they  should  elect  to  be  emancipated  **  last  will  and  testament,'^  is  entitled 
on  these  terms,  otherwise  to  be  sold,  to  very  little  weight.  Lemage  v.  Good- 
and  devised  his  Belle  Air  estate  to  ban,  L.  R.,  i  P.  &  D.  57.  See  Hellier  v. 
charitable  uses.  By  a  codicil,  he  de-  Hellier,  9  Prob.  Div.  237 ;  Leslie  v. 
vised  his  Belle  Air  estate  to  B.,  for  the  Leslie,  L  R.,  6  Eq.  333 ;  Cutto  v.  Gil- 
support  of  his  slaves  thereon.  It  was  bert,  9  Moo.  P.  C.  131. 
held,  that  this  codicil  created  a  trust  in  Appointment  of  Executors. — Nor  is 
B.  for  the  support  and  maintenance  of  the  appointment  or  non-appointment 
the  slaves  until  they  should  be  emanci-  of  executors  by  the  subsequent  will 
pated  or  sold,  on  the  happening  of  conclusive.  Richards  i'.  Queen's  Proc- 
which  event  his  interest  ceased;  and  tor,  18  Jur.  540;  Stoddart  v.  Grant,  i 
that  the  codicil  was  a  revocation  of -the  Macq.  H.  L.  163.  But  see  Plenty  v, 
will  onl^'  to  this  extent.  Dawson  v.  West,  i  Rob.  364. 
Dawson,  10  Leigh  ( Va.)  631.  In  the  absence  of  a  clause  of  revoca- 

Where  a  testator  gave,  in  the  body  tton,  if  the  second  will  appoints  a  fresh 

of  his  will,  a  fee  simple  in  a  tract  of  executor  and  the  wills  are  consistent, 

land  to  F.,  and  by  a  codicil  ordered  the  probate  may  be  granted  to  both  execu- 

land  to  be  sold  by  his  executor,  and  tors.    Gearns  v.  Price,  3  S.  &  T.  71. 

the  proceeds  divided  among  other  per-  See  /»  re  Leese,  3  S.  &  T.  443;  Gooids 

sons  than  F.,   it  was  held  that  until  the  of  Graham,  3  S.  &.  T.  69. 
exercise  of  the  power  of  sale  hy  the  ex-        Revocation  of  Interest  of  One  DeTlsee 

ecutor,  the  legal  estate  remained  in  F.,  Inoperative  in  Itself  as  an  Enlargement 

the  legatee  named  in  the  body  of  the  of  Interest  of  Remaining  Devisee. — A 

will.    Jenkins  v.  Maxwell,  7  Jones  (N.  testator,  by  his  will  as  originally  exe- 

Car.)  613.  cuted,gave  to  his  brother  five  hundred 

A  testator  bequeathed   his  entire  es-  shares  of  certain  stock  for  his  life,  and 

tate,  with  some  small  exceptions,  to  his  after  his  death  to  his  children  as  an 

wife  for  life,  with  remainder  in  fee  to  absolute  estate,  giving  also  other  shares 

his  two  surviving  children  and  the  chil-  of    the    same   stock  to    sundry    other 

dren  of  a  deceased  daughter,  and  by  a  legatees;  arid  by  a  residuary  clause  of 

codicil,  executed  the  same  day,  after  re-  the  will  he  gave  all  the  remaining  stock 

citing  the  bequest  to  his  wife,  declared  of  that  kind  of  which  he  should  die  pos- 

that  he  revoked  "the  same  in  part,"  and  sessed,  to  the  several  persons  to  whom 

then  bequeathed  the  '*rents,  issues,  and  hehadbeforegiven  legacies  of  the  stock, 

profits,"  of  a  certain  house  and  lot,  im-  to  be  divided  among  them  in  the  pro- 

mediatel}'  after  his  decease,  to  his  two  portions  in  which  the  legacies  of   the 

surviving  children, ''the  same  to  heap-  stock   had   been   given.     By  a  codicil 

plied  towards  their  support  and  educa-  the  testator  revoked  the  legacy  of  five 

tion."     It  was  held  that  the  intent  of  hundred  shares   to  his  brother  and  his 

the  testator,  manifest  upon  the  face  of  children,  and  gave  the  shares  to  another 

the  will  (construing  the  will  and  codi-  legatee,  and  by  a  later  codicil  revoked 

cil  as  one  instrument),  was  simply  to  re-  all  prior  legacies  to  the  children  of  his 

voke  the  bequest  to  his  wife,  so  far  as  brother.     It  was  held  that  the  bequest 

the  house  was  concerned,  and  to  give  to  the  brother  of  the  share  of  the  res- 

the  rents  and  profits  of  it  for  her  life  to  idue  of  the    stock   was  not  revoked, 

his  two  surviving  children,  leaving  the  and  that  the  interest  which   he   took 

will  after  her  decease  to  operate  upon  under  that  bequest  was  a   life  estate 

it  as  upon  the  residuum  of  his  estate,  only.     Colt  v.  Colt,  33  Conn.  370;  In 

Boyle  V.  Parker,  3  Md.  Ch.  42.  re  Wain's  Estate,  156  Pa.  St.  194. 

Sabsequent    Will  Described  as    Last        1.  i  Jarm.  on  Wills  (5th  ed.)  *I75; 
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If  the  subsequent  testamentary  instrument  is  only  partly  incon- 
sistent with  one  of  earlier  date,  the  former  instrument  is  revoked 

only  as  to  those  parts  which  are  inconsistent,  and  both  are  enti- 
tled to  probate.*     Where  both  instruments  profess  to  be  the  last 

Henfrejr  v.  Henfrey,  2  Curt.  468;  Moo.  ent  In  that  case  there  was  no  revoca- 
P.  C.  29.  See  Cottrel  v,  Cottrell,  L.  tion  of  the  will,  as  a  will,  bj  any  subse- 
R^  2  P.  &  D.  397;  In  re  Howard,  L.  R.,  quent  testamentary  paper.  The  opera- 
1  P.  &  D.  636 ;  Robertson  v,  Powell,  2  tion  of  the  will  was  prevented  by  deed 
H.  &  C.  762;  Freeman  v.  Freeman,  poll;  so  it  might  be  by  bankruptcy,  loss, 
Kay  479;  5  He  G.  M.  &  G.  704;  Lemase  or  giving  away  of  property,  or  death  of 
r.  Goodban,  L.  R.,  i  P.  &  D-57;  Cook-  legatees;  but  into  such  facts  a  court  of 
son  V.  Hancock,  i  Keen  817;  Birks  v,  probate  never  inquires;  it  knows  noth- 
Birks,  4  S.  &  T.  23.  See  Crozier  r.  ing  but  of  revocation  by  subsequent 
Bray,  120  N.  Y.  366;  Newcomb  r.  will  of  the  instrument  itself,  as  can- 
Webster,  113  N.  Y.  191;  Brant  v.  Will-  cellation;  or,before  the  late  statute,mar- 
son,  8  Cow.  (N.  Y.)  56;  Austin  v,  riage  of  a  woman,  or  marriage  and 
Cakes,  117  N.  Y.  577;  Hard  v,  Ashley,  birth  of  a  child.  As  to  the  authority 
117  N.  Y.  606;  Smith  v.  McChesney  15  from  Swinburne,  that  doctrine  has  been 
N.  J.  Eq.  359;  Dalton  v,  Houston,  5  exploded  so  far  back  that  it  would  be 
Jones  Eq.  (N.  Car.)  401  ;  Vaughan  v,  difficult  to  trace  it,  and  the  rule  stated 
Bunch,  53  Miss.  513;  Rodgers  v.  Rod-  by  Sir  J.  NichoU  established,  viz.,  that 
gers,  6Heisk.  (Tenn.)  490.  See  Codi-  a'paper  disposing  of  the  whole  property, 
OILS,  vol.  3,  p.  296.  is  a  revocation  in  toto  of  a  previous  will 

In  Henfrey  v,  Henfrey,  4  Moo.  P.  C.  also  disposing  of  the  whole." 
29,  a  testator  left  two  substantive  wills,  1.  Lemage  v.  Goodban,  L.  R.,  i  P.  & 
each  disposing  of  his  entire  property.  D.  57 ;  Stoddart  v.  Grant,  i  Macq.  H. 
By  the  first,  dated  in  1838,  he  appointed  L.  163 ;  Hellier  v.  Hellier,  9Prob.  Div. 
executors,  to  one  of  whom  he  gave  the  237 ;  Richards  v.  Queen's  Proctor,  18 
residue  of  his  estate.  By  the  second  Jur.  540;  HoUey  v,  Larrabee,  28  Vt.  274; 
will,  dated  in  1839,  which  contained  no  Marston  v.  Nlarston,  17  N.  H.  503; 
revocation  of  the  prior  one,  he  gave  Jones  f.  Jones,  2  Dev.  Eq.  (N.  Car.) 
the  whole  of  his  property  to  his  wife,  387 ;  Nelson  v,  McGiffert,  3  Barb.  Ch. 
with  the  exception  of  £5,  but  appointed  (N.  Y.)  158  ;  Brant  v,  Willson,  8  Cow. 
no  executors.  It  was  held  affirming  the  (N.  Y.)  56;  Robinson  v.  Smith,  13  Abb. 
decree  of  the  court  below,  that  the  sec-  Pr.  (N.  Y.  Supreme  Cl.)  359;  Price  v. 
ond  will  operated  as  a  revocation  of  the  Maxwell,  28  Pa.  St.  23;  Johns  Hop- 
first  will,  and  was  alone  entitled  to  pro-  kins  University  v.  Pinckney,  55  Md. 
bate.  Dr.  Lushington  said  :  "  Can  two  365;  Den  v.  Snowhill,  23  N.  J.  L.  447; 
wills,  both  disposing  of  the  whole  prop-  Fleming  v.  Fleming,  63  N.  Car.  209; 
erty,  be  included  in  one  probate  ?  Can  Arndt  v,  Arndt,  i  S.  &  R.  (Pa.)  256. 
the  will  of  1838  be  joined  in  probate  After  making  her  will,  the  testatrix 
with  the  will  of  1839  ?  Such  a  course  sold  the  principal  real  estate  devised, 
would  be  against  the  whole  practice  of  and  acquired  other  real  estate.  She 
the  court,  and  productive  of  utter  con-  thereafter  executed  a  codicil  which, 
fusion  and  litigation.  Sir  John  Nicholl,  after  providing  for  beneficiaries  named 
in  Masterman  v.  Maberley,  2  Hagg.  in  the  will  without  any  reference,  how- 
336,  said:  *  Is  there  any  instance  where  ever,  to  it,  and  also  for  new  benefici- 
two  papers,  both  complete  as  to  thedis-  aries,  gave  all  the  rest  and  residue  of 
position  of  personalty,  and  where  the  her  estate,  real  and  personal,  to  certain 
only  defect  of  the  second  paper  is  a  beneficiaries  named.  It,  by  express  pro- 
want  of  due  execution,  have  been  ad-  vision,  revoked  so  much  of  the  will  as 
mitted  to  probate  as  together  contain-  was  inconsistent  with  the  codicil.  In 
ing  the  last  will  ? '  And  in  that  case  an  action  for  the  interpretation  of  the 
there  was  much  less  objection,  for  the  instruments,  it  was  held  that  all  the 
second  set  of  papers  was  unexecuted,  provisions  of  the  will,  save  the  clause 
But  it  is  said  that  there  is  no  revocation  appointing  executors,  were  revoked  by 
of  the  appointment  of  executors,  and  the  codicil ;  but  that,  as  said  clause 
that  the  case  of  Beard  v.  Beard,  3  Atk.  remained  in  force,  both  instruments 
72,  is  an  authority  for  the  prayer  now  were  properly  admitted  to  probate, 
made;  but  that  case  was  totally  diflfer-  Newcomb  v,  Webster,  113  N.  Y.  191. 
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will  of  the  deceased,  the  court,  in  determining  whether  one  or 
both  are  entitled  to  probate,  will  be  guided  by  the  consideration, 
not  whether  the  testator  intended  them  both  together  to  form  his 
will,  but  what  dispositions  of  his  property  he  designed  to  revoke 
or  to  retain.*  Where  inconsistent  wills  bear  the  same  date  or 
are  without  date,  extrinsic  evidence  is  admissible  to  show  when 
they  were  executed.*  If  nothing  can  be  shown  to  establish  their 
relative  priority,  both  are  held  void,  and  the  heir  as  to  realty 
and  the  next  of  kin  as  to  personalty  are  let  in.*  Such  result  is, 
however,  avoided,  if  possible,  by  collecting  some  consistent 
scheme  of  disposition  from  both  instruments.*  Duplicate  wills, 
being,  in  effect,  different  from  copies  of  the  same  instrument,  are 
not  within  the  principle,  and  it  is  immaterial  which  is  presented 
for  probate.*  A  mere  intimation  of  an  intent  to  make  a  new  dis- 
position, as  where  the  testator  writes  on  a  second  will,  devising 
after  acquired  property,  that  he  intends  to  dispose  of  the  general 
residuary  estate  bequeathed  by  the  first  will  by  codicil,  **  hereafter 
to  be  made,"  does  not  work  an  actual  present  revocation.®  On 
the  other  hand,  an  indorsement  upon  the  will  that  it  is  to  be  con- 
sidered revoked  in  case  no  other  will  be  made,  has  been  held  to 

A  testator  made  two  different  provi-  The  watermark  on   the  paper  show- 

sions  in  his  wiU  for  his  son  A.,  and  ing  the  date  of  manufacture  has  been 

said  son's  children,  one  of  which  was  a  sometimes  conclusive  as  to  prioritj.     i 

deviseof  a  farm,  ta  executors  in  trust,  Jarm. on  Wills  (5th  ed.)  ♦  173. 

to   sell  the  .same,  and   apply  the  pro-  3.  i  Jarm.  on   Wills    (5th   ed.)  *I74; 

ceeds  to   the  maintenance  of  said   son  Phipps  v.  Anglesea,  7  Bro.  P.  C.  443. 

and  his  children,  the  principal  to  go  to  4.  i  Jarm.  on  Wills  (5th   ed.)  *i75; 

A.'s  children  in  a  certain  event.     He  Schouler  on  Wills  (2d  ed.),  §  411. 

subsequently  in  his  lifetime,  sold  said  6.  Odenwaelder   v.    Schorr,   8   Mo. 

farm,  and   then   went   to  the  attorney  App.  464. 

who  had   drawn  up  his  will,  and   told  Both  need  not  be  produced  for  pro* 

him  that  he  wished  to  provide  for  the  bate.     Grossman   v.  Grossman,  95    N. 

case  of  selling  said  farm,  by  a  codicil  to  Y.  145. 

his    will;    and    a    memorandum    was  6.  i  Jarm.  on  Wills  (5th  ed.)  *t7i; 

drawn  up,  containing  the  wishes  of  the  Thomas  v,    Evans,   2    East  488.     See 

testator,  to  the  effect  that,  "instead  of  Griffin  v. Griffin, 4  Ves.  197,  n. ;  Ray  v. 

the  legacy  and  devise  to  the   children  Walton,   2   A.    K.    Marsh.    (Ky.)   74; 

of  his  son   A./'  his  executors  should  Rife's  Appeal,  no  Pa.  St.  232. 

pay  the  interest  of  the    sum  of  three  In   Thomas  v.   Evans,   2    East  496, 

thousand  dollars  annually,  towards  the  Lawrence, J., said:  '*The  circumstances 

support  of  him  and  his  family,  and  after  relied    on   to  show    that    the    subse- 

the  decease  of  said  son,  the  principal  quent  instrument  was  a  revocation  of 

should  go  to  the  latter's  children.  Said  the  former  are,  first.  That  the  testator 

memorandum  was  never  formally  exe-  calls  it  his  last  will ;  to  which  the  triie 

cuted  by  the  testator.     It  was  held  that,  answer  was  given  at  the  bar,  that  ft  is 

if  such  memorandum  was  to  be  taken  merely  a  word  of  form,  and  he  meant 

as  a  codicil,  it  had  the  effect  of  only  pro-  no  more  by  it  than  that  it  was  the  last 

vidinga  substitute  for  the  farm  for  A.,  of  those  instruments  which  he  had  exe- 

and  did  not  affect  any  other  provision  cuted.    Then,  secondly,  stress  is  laid  on 

of  the  will   in   favor  of  him   and  his  the  declaration  of  his  intention  to  dis- 

children.  Burhans  r.  Haswell,  43  Barb,  pose  of  the  rest  of  his  real  and  personal 

(N.  Y.)424.  estate   by  a    codicil   thereafter   to  be 

1.  Lemage  v.  Goodban,  L.  R.,  i  P. &  made;   from   whence   it  is  contended 

D.  57.  that  he  must  have  considered  all  the 

8.  I  Jarm.  on  Wills  (5th  ed.)  *i73.  rest  of  his  property  as  undisposed  of, 
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work  a  present  revocation.*  To  revoke  a  prior  will  or  codicil,  the 
subsequent  testamentary  instrument  must  be  perfect  in  form 
and  execution  ;  but  its  failure  to  take  effect,  not  from  the  infirm- 
ity of  the  instrument,  but  from  the  incapacity  of  the  devisee,  or 
other  cause,  is  immaterial.^     If  the  subsequent  will  or  codicil  is 

besides  what  he  had  devised  in  the  revocation.  The  testator  begins  by 
prior  part  of  the  second  will.  But  it  stating  an  intention  of  altering  the 
would  not  be  inconsistent  with  the  dis-  tenor  of  this  will,  or  rather  of  making  a 
position  in  the  first  will,  if,  in  speaking  new  will,  but  this  is  mere  inducement 
of  the  residue,  he  had  meant  to  include  to  the  latter  clause,  in  which  he  says  : 
the  same  property  that  he  had  before  *  therefore,  be  it  known,  that  if  I  should 
devised;  for  he  only  says  that  he  in-  die  before  another  will  is  made,  I  de- 
tended  to  dispose  of  it  by  a  future  codi-  sire  that  the  foregoing  be  considered  as 
cil,  and  non  constat^  whether  he  would  revoked  and  of  no  effect.*  Taking  it  in 
make  any  or  what  difference  in  the  great  strictness  as  hypothetical  and  con- 
disposition  he  had  before  made.  It  ditional,  the  condition  has  been  com- 
does  not,  however,  appear  that  he  plied  with ;  he  has  died  before  making 
meant  to  include  the  same  property  in  another  will.  But  we  think  it  must  be 
the  residuary  clause ;  for  he  had  other  construed  according  to  the  obvious  in- 
property,  both  real  and  personal,  un-  tent,  and  according  to  the  subject- 
disposed  of  by  either  of  the  instruments,  matter.  If  he  should  make  a  new  will, 
namely,  his  personal  property  which  it  is  to  be  presumed  that  it  would  em- 
had  lapsed  by  the  death  of  his  mother,  brace  the  whole  subject  of  his  testamen- 
and  real  property  purchased  by  him  tary  dispositions,  and  so  would  operate 
after  the  date  of  his  first  will,  which  as  a  revocation  of  the  present.  If  he 
alone  he  might  have  intended  to  dispose  should  die  before  making  a  new  will, 
of  bj  a  future  codicil.  In  neither  case,  this  was  to  be  considered  revoked  and 
therefore,  is  the  declaration  of  such  in-  of  no  effect,  and,  of  course,  in  that 
tent  inconsistent  with  the  disposition  event  he  would  die  intestate.  The  effect, 
made  by  the  first  instrument."  we  think,  is  this,  that  *this  will  is  re- 

1.  Brown    v,    Thorndike,    15    Pick,  voked   at  all  events,  and    I  intend  to 

(Mass.)  388.     Compare  Ray  r.  Walton,  make  a  new  will,  or  should  I  not  do  so, 

2  A.  K.  Marsh.  (Ky.)74;  Rife's  Appeal,  I  prefer  to  die  intestate.*     It  is  to  be 

110  Pa.  St.  232.  remarked  that  the  words  of  revocation 

In  Brown    v,   Thorndike,   15    Pick,  are  in  the  present:  'I  desire  that  this 

(Mass.)    388,  a  testator  wrote  on  his  will  be  considered  as  revoked  and  of 

will,  *'It  is  my  intention  at  some  future  no  effect.*    It  does  not  declare  an  intent 

time  to  alter  the   tenor  of  the  above  to  revoke;  it  looks  to  no  future  act  to 

will,  or  rather  to  make  another  will ;  be  done,  to  effect  such  revocation,  and 

therefore,  be  it  known,  if  I  should  die  in  this  respect  it  differs  from  the  cases 

before  another  will  is  made,  I  desire  cited.    The  instrument  written  on  the 

that  the  foregoing  be  considered  as  re-  will,  therefore,  must  be  considered,  not 

voked  and  of  no  effect."  It  was  held  that  as  a  declaration  of  an  intent  to  revoke 

this  was  a  present  revocation  and  not  by  some  future  act,  but  as  an  actual 

the  declaration  of  an  intent  to  revoke  by  instrument  of    present   revocation,  by 

some  future  act.    The  court,  by  Shaw,  which  the  will  in  question  was  legally 

C.  J.,  said  :  "  It  was  contended  by  the  revoked.'*     Of  course,  if  the  words  of 

counsel  for  the  appellant,  that  suppos-  revocation  are  inoperative    for  infor- 

ing  the  instrument  of  revocation  to  be  mality    of  execution,   the    intent  with 

well  executed,  still  it  did  not  separate  which  they  were  written  is  immaterial, 

as  a  revocation,  because  it  manifested  a  Ladd*s  Will,  60  Wis.  187. 

future  intent  to  revoke  and  not  an  actual  2.  Schouler  on  Wills  (2d  ed.),  §  406; 

revocation.    The   rule  is  well   settled  Frenche*s  Case,  8  Vin.  Abr.  Div.  O., 

that  the  declaration  of  an  intent  to  re-  pi.  4;  Roper  v,  Radcliffe.  10  Mod.  233 ; 

voke  by  some  future  act  is  no  actual  Tupper  t/.  Tupper,  i  K.  &  J.  665;  Quinn 

revocation.    Cranvel  v,  Sanders,  Cro.  v.  Butler,  L.  R.,6  Ekj.  225;  Ladd*s  Will, 

lac.  497;  Thomas  v.  Evans,  2  East  488.  60  Wis.  187;  Gossett  v.  Weatherly,  5 

But  we   think    the  present  case    not  Jones  Eiq.  (N.  Car.)  46;  Price  v.  Max- 

aflfccted  by  that  rule,  because,  taken  to-  well,  aS  Pa.  St.  39;   Laughton  v.   At- 

gether,  the  instrument  is  one  of  present  kins,  i  Pick.  (Mass.)  535;   Col  vin  v, 
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the  result  of  fraud  or  undue  influence,  it  will  not  revoke  the  prior 
instrument.*  An  express  clause  of  revocation  inserted  by  mis- 
take is  inoperative.*  So  where  a  testator  revokes  a  devise  or  be- 
quest in  a  former  will  or  codicil,  an.d  expressly  sets  forth  as  his 

Warford,  20  Md.  394;  Hairston  v.  thing  is  to  be  said  for  it,  that  is  too  fine 
Hairston,  30  Miss.  276  ;  Reed  \k  Man>  a  distinction  to  make  any  real  differ- 
ning,  30  Miss.  308.  See  Goods  of  Gen-  ence  between  this  case  and  that  in 
try,  L.  R.,  3  P.  &  M.  80.  Compare  which  there  was  a  gift  to  a  parish.  Al- 
Barksdale  v,  Hopkins,  23  Ga.  332.  See  though  the  law  would  prevent  that  from 
also  Hollingshead  v,  Sturgis,  21  La.  taking  effect  either  by  deed  or  will,  yet 
Ann.  450.  being  by  will,  in  which  the  testator 
In  Tupper  T'.  Tupper,  I  K.  &  J.665,  a  manifested  an  intention  to  revoke  a 
codicil  revoked  valid  bequests  in  a  will,  previous  gift,  it  was  held  that  the  revo- 
and  bequeathed  the  property  to  a  fund  cation  must  take  effect,  although  the 
which  was  being  raised  for  the  purpose  gift  was  void.  (French's  Case,  Roll, 
of  buying  land  for  a  charity.  It  was  Abr.  'Devise,'  O.  4.)  In  this  case  the 
held  that,  although  the  gift  by  the  codi-  gift  is  to  a  charity,  and,  regarding  the 
cil  failed,  the  revocation  nevertheless  solemn  introduction  to  his  will,  it  is 
took  effect.  Wood,  V.  C.  said : "  There  is  probable  that  the  testator  did  not  intend 
some  difficulty  in  this  case,  because,  al-  to  withdraw  from  pious  uses  the  sum 
though  the  difference  may  not  be  very  which  he  had  set  apart  for  them  ;  but 
striking,  it  is  not  precisely  the  case  of  a  that  does  not  indicate  an  intention  that 
gift  to  an  object  incompetent  to  take,  the  legatees  whose  legacies  he  revokes 
but  I  think  that  it  falls  within  the  prin-  should  remain  recipients  of  his  bounty, 
ciple  of  the  case  in  which  there  was  a  He  expressly  says  by  the  codicil  that 
devise  to  a  parish  ;  and  that  to  make  a  they  shall  not  receive  anything,  but  that 
distinction  between  them  would  be  car-  the  fund  shall  be  g^ven  to  another  ob- 
rying  the  refinements,  which  have  gone  ject;  and  though  this  latter  cannot  take 
very  far  already,  farther  than  would  be  it,  I  cannot  speculate  on  whom  he 
advisable.  I  concede  that  it  is  very  might  wish  to  confer  the  benefit  in  such 
difficult  to  make  a  satisfactory  distinc-  an  event.  He  desired  to  devote  the 
tion  between  Onions  v,  Tyrer,  i  P.  money  to  charity  generally.  The  law 
Wms.  343,  and  those  cases  in  which  prevents  the  particular  object  which  he 
the  gift  fails  for  want  of  capacity  in  the  has  designated  from  taking  anything, 
devisee  to  take.  There  is  this  differ-  and  I  must  hold  that  the  revocation  re- 
ence,  that,  in  cases  like  Onions  xy,  Ty-  mains  in  force,  though  the  gift  by  the 
rer,  i  P.  Wms.  343,  the  testator  is  codicil  may  be  void." 
making  an  instrument  which  he  intends  1.  Laughton  i;.  Atkins,  i  Pick.  (Mass.) 
to  be  effective  as  a  whole,  and  the  law  C46;  O'Neall  f.  Farr,  i  Rich.  (S.  Car.) 
takes  away  one-half,  in  the  same  man-  00;  McCarthy  v.  Bone,  33  Ala.  6ox. 
ner  as  though  it  cut  off  the  operative  2.  i  ]arm.  on  Wills  (5th  ed.)  '172; 
half  of  the  instrument,  leaving  only  the  Powell  v.  Monchell,  6  Madd.  216. 
revoking  part  of  the  will ;  and  it  may  In  Re  Oswald,  L.  R.,  3  P.  &  D. 
be  said  that  it  was  the  intention  of  the  162,  the  deceased  by  her  will  left  a  por- 
testator  that  the  instrument  should  tion  of  her  furniture  and  household 
operate  in  an  entire  and  not  in  a  mu-  effects  to  her  daughter,  and  disposed 
tilated  form ;  while,  in  the  other  cases,  of  the  residue  of  her  property,  appoint- 
where  the  testator  has  made  certain  ing  trustees  and  executors.  After- 
gifts,  which  are  invalid  in  law,  the  in-  wards  she  was  advised  that  the  be- 
strument  is  in  a  sense  operative,  but  the  quest  to  her  daughter  should  be  secufed 
party  to  take  under  it  is  not  allowed  to  to  her  separate  use,  and  she  gave  direc- 
receive  the  benefit.  It  has  been  argued  tions  that  a  testamentary  paper  should 
that  the  law  does  not  render  the  treas-  be  prepared  to  that  effect.  The  paper 
urer  of  a  charity  absolutely  incapable  thus  prepared  purported  to  be  her  last 
of  taking,  but  only  makes  void  the  gift  will  and  testament,  and  in  addition  to 
to  him  in  trust  for  the  purposes  of  this  a  clause  to  the  effect  above  mentioned, 
charity  ;  and,  therefore,  that  this  part  of  contained  one  revocatory  of  all  former 
the  will  is  blotted  out;  and  that  makes  wills.  This  paper  was  executed  by  the 
the  case  still  more  like  Onions  v.  Tyrer.  deceased,  but  was  not  read  over  to  or 
I  think,  however,  that  though  some-  by  her,  and  she  was  not  aware  that  it 
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reason  for  so  doing  the  existence  of  a  state  of  facts  which  turns 
out  to  be  false,  the  condition  upon  which  the  revocation  was  to 
take  effect  is  held  to  have  failed,  and  the  original  gift  remains 
unrevoked.*     But  if  the  testator  has  not  set  forth  the  ground 

Contained  such  words   of    rerocation.  was  made,  this  alone  cannot  set  it  up ; 

It  was  held  that,  as  the  words  of  revo-  otherwise  it  might  be  established   by 

cation  had  been   introduced    per   in-  showing  that  she  lived  only  one  day 

curiam  and  without  the  instructions  of  after  she  knew  of  the  daughter's  exist- 

the  deceased,  and  their  presence  there  ence." 

was  unknown  to  the  deceased  when  she  Thus,  where  a  will  bequeathing  spe- 

executed  the   will,   they  ought  to  be  cific  chattels  to  A  (who  was  not  per- 

omitted  from  the  probate.  sonally  known  to  the  testator)  was  fol- 

1.  I  Jarm.  on  Wills  (jth  ed.)  *i83;  lowed  by  a  codicil  reciting  (errone- 
Schouler  on  Wills  (2d  ed.),  §410;  ously)  that  by  the  will  they  were  be- 
Campbell  r.  French,  3  Ves.  Jr.  331;  queathed  to  B  (who  was  uncle  to  A 
Doe  V.  Evans,  10  Ad.  &  £1.  228;  37  and  a  personal  friend  of  the  testator), 
E.  C.  L.  102;  Barclay'  v,  Maskelyne,  revoking  that  bequest  on  the  ground 
Johns.  124;  Mendinhall's  Appeal,  124  that  B  was  lately  dead,  and  the  testa- 
Pa.  St.  387.  See  further  Goods  of  tor's  connection  with  his  family  thereby 
Moresby,  i  Hagg.  378;  Atty.  Gen*l  v.  almost  null,  and  bequeathing  the  same 
Llojd,  I  Ves.  32  ;  Atty.  Gen'l  v.  chattels  to  another  family,  it  was  held 
Ward,  3  Ves.  Jr.  327;  Parker  v.  Nick-  that  the  bequest  in  the  will  was  not  re- 
son,  I  De  G.  }.  &  S.  177;  Thomas  v.  voked  by  the  codicil,  and  the  circum- 
Howell,  L.  R.,  18  Eq.  i^\  In  re  Tay-  stance,  that  it  might  reasonably  be 
lor^g  Estate,  23  Ch.  Div.  495 ;  Dunham  doubted  whether,  if  the  real  effect  of  the 
tr.Averill,45Conn.  61;  Hayes  f.  Hayes,  will  had  been  present  to  the  testator's 
21  N.  }.  Eq.  265;  Mordecai  v.  Boy  Ian,  mind,  he  would  not  still  have  disposed 
6  Jones  Eq.  (N.  Car.)  365;  Gifford  v.  of  the  property  differently,  was  not  held 
Dyer,  2  R.  I.  102 ;  Skipwith  v,  Cabell,  to  affect  this  conclusion.  Barclay  v, 
19  Gratt.  (Va.)  784.  Maskelyne,  Johns.    124.      In  this  case 

Id  Doe  v,  Evans,  10  Ad.  &  El.  228;  Wood,  V.  C.,  said:  **It  was  argued  that 

37  £.  C.  L.  102,  a  testatrix  devised  lands  *  if  there  be  in  a  will  a  clear  and  express 

to  L.  for  life,  remainder  to  his  first  and  gift  of  certain  property  to  A,  and  in 

other  sons  and  daughters  successively  a  codicil  a  gift  as  clear  and  express  of 

in  tail.    L.  died,  leaving  one  son,  and  the  same  property  to  B,  the  latter  gift 

one  posthumous   daughter.    The  son  passes  the  property  to  B ;  the  two  be- 

died.    The  testatrix,  being  ignorant  of  quests  being  inconsistent,  the  latest  is 

the  existence  of  the  daughter,  made  a  that  to  which  the  court  gives  effect.* 

codicil,  reciting  the  death  of  L.  without  That  proposition  is  true  where  the  be- 

leaving  any  issue,  and  devising  the  land  quest  in  the  codicil  is  made  simplici- 

to  H.,  in  the  same  manner  as  she  had  ter;   but  the  question  in  this  case  is, 

before  done  to  L.     It  was  held  that  the  whether  the  bequest  in  the  codicil  is 

codicil  must  be  construed  as  a  condi-  made  simpliciter^  or  whether  it  is  not 

tional  revocation  only,  and  was  inoper-  coupled  with  the  introductory  part  of 

ative  as  against  the  daughter  of   L.,  the  codicil,  in  which  the  testator  states, 

though  the  testatrix,  after  making  the  in  plain  words,  his  belief,  that  by  the 

codicil,  and  two  years  before  she  died,  death  of  the  previous  legatee  he  has 

had  become  acquainted   with  her  ex-  now  a  clear  field  for  the  disposal  of  his 

istence.    Williams,  }.,  said:  "  Now  the  property.   Leaving  out  the  words  as  to 

codicil  evidently  does  not  proceed  on  his  connection  with  the  family  being 

snp'  change  of  mind  in  regard  to  the  now  severed,  upon  which  I  shall  com- 

original  devisee.  It  only  substitutes  one  ment  presently,  it  is  the  simple  case  of 

devise  for  another,  on  the  supposition  a   gift  by  will  of  a  specific  chattel  to 

that  the  first  cannot  take  effect.    The  A,  followed  by  a  codicil,  in  which  the 

condition  of  revocation  fails,  because  it  testator  says:  *  Whereas,  by  my  will,  I 

appears  that  the  party,  who  was  always  have   given   a  specific  chattel  to  J.  S., 

intended  to  be  benefited,  is  capable  of  and  }.  S.  is  now  dead,  now,  therefore, 

receiving  the  benefit  intended."  Little-  I  give  all   that  same  chattel  to  B.,  in- 

dale, }.,  said:  *'As  to  her  l>ecoming  ac-  stead  of  J.  S.*     There   being,  in  fact, 

quainted  with  the  fact  after  the  codicil  no  gift  whatever  to  J.  S.,  who  is  dead, 
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upon  which  the  intent  to  revoke  was  founded,*  or  has  acted  upon 
legal  advice  or  belief  only,*  or  the  facts  were  peculiarly  within  his 
knowledge,  the  principle  is  inapplicable.*  Words  expressing  a 
total  revocation  may  be  controlled  by  a  natural  implication  arising 
from  the  circumstances  under  which  the  will  was  made,  or  the 
absurdities  resulting  from  giving  them  an  unrestrained  construc- 
tion* 

12.  Bevocation  by  Alteration  of  Estate — (See  Legacies  and  De- 
VISES,  vol.  13,  p.  100). — At  common  law  it  was  essential  to  the 
validity  of  a  devise  of  freehold  lands  that  the  testator  should  be 
seised  thereof  at  the  making  of  the  will,  and  that  he  should  con- 
tinue so  seised  without  interruption  until  his  decease.  If,  there- 
fore, a  testator,  subsequently  to  his  will,  by  deed  aliened  lands, 
which  he  had  disposed  of  by  such  will,  and  afterwards  acquired  a 
new  freehold  estate  in  the  same  lands,  such  newly  acquired  estate 
did  not  pass  by  the  devise,  which  was  necessarily  void.*  The  doc- 
trine applied  to  a  devise  of  a  lease  for  life,  which  was  afterwards 

but  a  gift  to  B,  who  is  alive  at  the  19  Gratt.  (Va.)  758.  But  see  Goods  of 
death  of  the  testator.  It  is  not  the  Moresby,  i  Hagg.  378. 
simple  case  of  a  gift  of  the  same  chat-  a.  i  Jarm.  on  WiHs  (5th  cd.)  *i83; 
tel  to  one  person  by  the  will,  and  to  Atty.  6en'l  v.  Lloyd,  i  Ves.  35;  Atty. 
another  person  by  a  codicil  to  the  Gen'l  v.  Ward,  3  Ves.  Jr.  327  ;  Skip- 
will  ;  it  is  a  gift  to  one  by  will,  and  with  v,  Cabell,  19  Gratt.  ( Va.)  785.  But 
to  another  by  the  codicil,  the  gift  in  see  Thomas  v.  Howell,  L,  R.,  18  Eq. 
the  codicil  being  prefaced  by  a  state-  211 ;  MendinhalKs  Appeal,  124  Pa.  St. 
ment  that  the  donee  under  the  will  is  387. 

out  of  the  way,  and  the  field  is  clear;  8.  MendinhalPs  Appeal,  124  Pa.  St. 
the  object  of  the  gift  in  the  will  being  387.  Thus  a  codicil  revoking  in  express 
at  an  end,  the  testator  feels  himself  at  terms  a  legacy  in  the  will,  because  the 
liberty  to  dispose  of  the  property  by  testator  had  provided  the  legatees  with 
his  codicil  to  some  one  else.  Other  a  permanent  home,  when  in  fact  he  had 
cases  might  be  put,  in  which  the  point  not  so  provided,  will  not  be  declared 
would  be  equally  clear.  Suppose  a  inoperative  upon  the  ground  of  mis- 
gift  by  will  to  John,  and  then  a  codicil  take,  since  the  testator  must  hare 
reciting  *  Whereas  I  gave  that  prop-  known  whether  he  had  provided  such 
erty  by  my  will  to  Henry,  and  Henry  home.  Hayes  v,  Hayes,  21  N.  J.  Eq. 
has  displeased  me,  now  I  hereby  give  265.  But  in  Re  Taylor's  Estate,  22 
it  to  J.  S.,'  no  one  could  contend  that  Ch.  Div.  495,  it  was  held  that  a  leg- 
the  gift  to  John  was  displaced  by  the  atee  could  dispute  an  advancement 
codicil.  The  whole  codicil  proceeded  alleged  in  the  will  to  have  been  made, 
upon  a  mistake.  A  new  gift  to  J.  S.,  4.  i  Jarm.  on  Wills  (5th  ed.)  *  172; 
standing  alone  and  without  any  such  Jones  v,  Jones,  2  Dev.  Eq.  (N.  Car.)  387. 
preface,  would  have  displaced  the  g^ft  As  where  a  testator  disposed  of  all 
to  John  ;  but  being  prefaced  by  a  re-  his  estate,  giving  the  larger  portion  to 
cital  showing  plainly  that  the  new  his  wife,  and  a  smaller  to  a  daughter, 
legatee  was  only  substituted  because  then  his  only  child,  and  upon  the  birth 
the  first  legatee  was  out  of  the  way,  of  a  son,  by  a  codicil  declared,  "I  revoke 
cannot  deprive  the  person  entitled  and  make  void  the  said  legacy  to  my 
under  the  previous  instrument."  wife,''  and  then  gave  one  moiety  of  it 

1.  Dunham  v.  Averill,  45  Conn.  62 ;  to  his  son,  and  made  no  disposition  of 

Skipwith   V.   Cabell;   19  Gratt.    (Va.)  the  other,  it  was   held  that  his  inten- 

758;  Gifford  V,  Dyer,  2  R.  I.  102.  tion  was  to  revoke  the  legacy  to  his 

Evidence  dehors  the  instrument,  of  wife  only  for  one-half,  so  as  to  make 

the  ground  upon  which  the  intent  was  her  a  joint  tenant  with  the  son.     Jones 

founded,    is   inadmissible.    Gifford   v,  v.  Jones,  2  Dev.  Ekj.  (N.  Car.)  387. 

Dyer,  2  R.  I.  102;  Skipwith  v,  Cabell,  5.  i  Jarm,  on    Wills  (5th  ed.)  »I47. 
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renewed  by  the  testator,*  and  to  a  conveyance  limited  in  its  pur- 
pose,  which  instantly  revested  the  estate  in  the  testator  ;*  but 
not  to  a  contingent  remainder  or  executory  interest  which  after- 
wards vested  by  the  happening  of  the  contingency  upon  which  it 
was  originally  limited.^  If  the  testator,  after  making  the  devise, 
made  a  lease  for  life  or  years,  or  conveyed  the  land  by  deed  to 
the  use  of  himself  for  life,  the  remainder  to  the  use  of  his  wife  for 
life,  in  jointure  without  disposing  of  the  inheritance,  the  devise 
was  revoked  only  pro  tanto,  and  the  reversion  passed  to  the  dev- 
isee, subject  to  the  term  or  intermediate  life  estate.*  The  prin- 
ciple applied  to  devises  of  both  legal  and  equitable  estates.*  A 
partition  between  tenants  in  common  or  copartners  did  not  re- 
voke a  prior  devise,  provided  the  conveyance  be  confined  to  the 
object  of  the  partition,  merely  assuring  to  the  testator,  in  the  lands 
allotted  to  him  in  severalty,  an  estate  precisely  correspondent  to 
that  which  he  previously  had  in  the  undivided  share.^  A  devise 
is  not  revoked  in  equity  by  a  mortgage  in  fee ;  in  such  case, 
the  mortgagee  is  considered  a  trustee  for  the  devisee,  and  the 

See  Donohoo  v.  Lea,  i  Swan  (Tenn.)  t\  Armstrong,  21  Beav.  284;  Power  v. 

119;  Skerrett  v.  Burd,  i  Whart.  (Pa.)  Power,  9  Ir.  Ch.  Rep.  178. 

246;  Carter  V.  Thomas,  4  Me.  314.     In  8.  Jackson  v.  Hurlock,  Eden  263. 

other  respects   the  wiU   remained    in  4.  i  Jarm.  on  WiUs   (5th  ed.)  *i48. 

force.     Hawes  v,   Humphrey,  9  Pick.  See  Hodskinson  t;.  Wood,  Cro.  Car.  23 ; 

(Mass.)  350;  Carter  v.  Thomas,  4  Me.  Lamb  v,  Parker,  2  Vern.  495. 

341;  Wells  V.  Wells,  35  Miss.  663.  5.  i  Jarm.  on  WiUs  (5th   ed.)  *i5o; 

A  testator  devised  real  estate  to  his  Lincoln's  Case,  Shaw  P.  C.  154;  Pollen 

wife,    bat  afterward,   in   his   lifetime,  v,  Huband,  i  Eq.  Ab.  412. 

disposed  of  the  real  estate  so  devised,  6.  i  Jarm.  on  Wills  (5th  ed.)  151;  Lu- 

his  wife  joining    in    the    conveyance  ther  v.  Kidby,  3  P.  Wms.  169,  n. ;  Ris- 

thereof,  and  received  other  lands  in  ley  v.  Baltinglass,  Raym.  240;  Webb 

exchange,  she,  as  well  as  the  testator,  v.  Temple,  i   Freem.  542 ;  Rawlins  v. 

believing  the  exchange  of  lands  would  Burgis,  2  Ves.  &   B.  382  ;  Atty.  Gen'l 

not  alter  the  will  or  affect  the  devise  v.    Vigor,    8  Ves.   Jr.   281.     Compare 

to  her  except    to    give    her    the   lot  Knollys    v.    Alcock,   5    Ves.   Jr.  648; 

received  in  exchange,   in    lieu  of  the  Phillips  v.  Turner,  17  Beav.  194. 

land  devised  to  her.    The  testator  died  '*  The  case  of  partition  is  always  con* 

leaving  no  real  estate  except  the  land  sidered   a  sort  of  special  case.     Each 

received    in    exchange   for    the    land  party  can  compel  the  other  to   make 

conveyed,  and  without  having  altered  partition."    Lord  Eldon  in  Atty.  Gen'l 

his  will.     Upon  a  bill  in  equity  filed  v.  Vigor,  8  Ves.  Jr.  281. 

by  the  wife  against  the   heirs  at    law  In  Duffel   v.  Burton,  4  Harr.  (Del.) 

to  be  declared  entitled  under  the  will  290,    Harrington,   J.,    said  :     "Such   a 

to  all    the  real  estate  of    which    the  conveyance  by   a   coparcener    or  ten- 

testator  died  seised,  it  was  held    that  ant  in  common,  after  he  had  made  his 

the  court  had  no  power  to  correct  the  will,    has    been    held  not  to  occasion 

mistake  of  the  testator  as  to  the  ef-  a  revocation  of  the  will.  The  reason  of 

feet  of   the    conveyance,  it    being    a  this  seems  to  be  that  the,  object  of  the 

mistake  of  law,  and  the   bill  was   dis-  conveyance  is  really  not  to  pass  title, 

missed.    Gilbert   v»  Gilbert,  9    Barb,  but  to  effect  a  severance  of  the  manner 

(N.Y.)  532.  of  holding;  and  the  estate  to  which  the 

1.  Marwood  t^  Turner,  3  P.  Wms.  will  applies  being  liable  to  this  change, 

163.  without  enlargement  or  restriction,  the 

S.  I  Jarm.  on  Wills  (5th  ed.)  *i4S;  will  is  reasonably  to  be  regarded  and 

Goodtitle  v.  Otway,  2  H.  Bl.  516;  Cave  held  as  applying  to  it  in  its  severed 

V.  Holford,  3  Ves.  jr.  650.     See  Vaw-  form  of  holding,  as  well  as  when  it  was 

«er  t;.  Jeffrey,  16  Ves.  Jr.  519;  Walker  held  in  common.*' 

809 


BtTOOAtloii.  WILLS,  BtTOOAtion  by  Alteratioii  of  Eitalt. 

devisor  continues  owner  as  before,  subject  to  the  mortgage.*  So  a 

conveyance  in  trust  to  sell  to  pay  debts,*  or  bankruptcy,  does 
not  revoke  the  will  as  to  any  surplus  remaining  after  satisfying 
the  claims  of  creditors  ;*  but  if  the  partition,  deed  of  trust,  or 
mortgage  conveyance,  contain  ulterior  limitations  by  which  the 

1.  Kent,  Ch.fin  Livingston  t;.  Living-  revocation  of  a  previous  will.  Hughes 
ston,  3  Johns.  Ch.  (N.  Y.)  155.  See  i  v.  Hughes,  2  Munf.  (Va.)  309. 
Jarm.  on  Wills  (5th  ed,)  157 ;  Perkins  v.  In  1841,  B.  made  his  will,  and  devised 
Walker,  i  Vern,  97;  Stubbs  v.  Houston,  an  estate  for  life  to  his  wiife,  from  the 
33  Ala.  555;  McTaggert  v,  Thompson,  crops  to  be  raised  on  the  farm  on  which 
14  Pa.  St.  149;  Woolery  v,  Woolery,  he  then  resided.  To  his  son  M.  he  de- 
48  Ind.  526.  vised  a  tract  of  land  on  which  the  son 

"•  It  is  immaterial  whether  the  testa-  resided.  To  his  son  R.  he  devised  all 
tor  had  the  legal  estate  or  was  equitable  the  rest  and  residuary  part  of  the  tract 
owner  only  (Jackson  v.  Parker,  Ambl.  or  tracts  of  land  of  which  the  testator 
687) ;  whether  the  mortgage  conveyance  was  in  possession,  and  on  which  he 
was  made  by  fine,  or  any  other  mode  of  then  (now)  resided,  and  everything 
assurance  (Rider  t^  Wager,  2  P.  Wms.  (personal)  wheresoever  found  upon  the 
334  ♦  Jackson  v,  Parker,  Ambl.  687) ;  premises,  intended  to  be  devised  ;  pro- 
whether  the  mortgagee  were  the  devisee  vided  that  he,  R.,  should  grant  unto  the 
himself  (Peach  t'.  Phillips,  Dick.  538;  testator's  widow  an  ample  and  corn- 
Baxter  V.  DjcTy  5  Ves.  Jr.  656,  Over-  fortable  support  during  her  life.  To 
ruling-  Harkness  v.  Bayley,  Pre.  Ch.  his  son  M.  he  gave  an  estate  in  trust 
514),  or  a  stranger;  and  whether  the  for  his  daughter  F.  In  1844,  the  testa- 
estate  of  the  mortgagee  were  to  vest  in  tor  conveyed  his  estate  in  trust  to  pay 
possession  immediately  on  its  execution  debts,  and  afterwards  to  pay  over  to 
or  not  until  the  death  of  the  mortgagor  him  all  moneys  which  remained  in  the 
(Cro.  Car.  33)."  i  Jarm.  on  Wills  (5th  hands  of  the  trustee,  or  to  reconvey  to 
ed.)*i5i.  the  testator  all  such  portions  of  real 

2.  Vernon  v,  Jones,  2  Freem.  117;  and  personal  property  as  might  remain 
Temple  v,  Chandos,  3  Ves.  Jr.  685  ;  unsold.  The  trustee  sold  the  entire  e$- 
Livingston  v.  Livingston,  3  Johns.  Ch.  tate  under  the  deed,  and  paid  the  sur- 
(N.Y.)i48;  Jones  f.  Hartley,  2  Whart.  plus  in  money,  which  in  fact  was  the 
(Pa.)  103.  See  Clingan  v.  Mitcheltree,  proceeds  of  the  personalty,  to  the  ex- 
31  Pa.  St.  25.  ecutor  of  the  testator.   It  was  held  that 

**Even  though  it  were  accompanied  the  executor,  after  payment  of  the  debts, 

by  a  declaration  that  the  surplus  pro-  etc.,  was  bound  to  pay  the  balance  in 

ceeds  of  the  sale  should  be  held  in  trust  his  hands  to  the  son  R.,  and  that  the 

for    the    grantor,  his    executors    and  deed  of  trust  was  not  a  revocation  of 

administrators,  provided,  however,  that  the  will  in  reference  to  R.*s  interest  in 

such  conveyance  had  for  its  object  the  the    surplus.     Shilling    v.    Shilling,  6 

paymentof  debts  only;  the  insertion  of  a  Gill  (Md.)  171. 

further  trust,  as  the   payment  of  an  BYidence  in   Oactment. — Parol   evi- 

annuity   to   the   wife    of    the  grantor,  dence  is  not  admissible  in  ejectment 

would   have  worked  a  revocation.*'    i  between  the  heirs  at  law  of  a  decedent 

Jarm.  on  Wills  (5th  ed.)  *i52;   Hodges  and  a  devisee  in  an  alleged  will,  to  prove 

V.  Green,  4  Russ.  28.  that  a  conveyance,  made  after  the  date 

It  seems  that  a  deed  of  trust  convey-  of  the  will  and  absolute  on   its  face, 

ing  all  the  property  of  the  grantor  to  was,  in  fact,  made  in  trust  to  pay  the 

certain   persons  and   their  heirs  "for-  debts  of  the  grantor,  with  a  resulting 

ever,"    with .  warranty ;  **  nevertheless,  interest  to   him.    Jones  v.  Hartley,  3 

upon  special  trust  that  they  shall  pay  Whart.  (Pa  )  103. 

the  profits  to  himself  during  his  life;"  8.  i  Jarm.  on  Wills  (5th  ed.)  *i5i; 
concluding  with  declaring  its  **true  in-  Charman  v,  Charman,  14  Ves.  Jr.  580. 
tent  and  meaning  to  be  that,  at  his  In  Livingston  v.  Livingston,  3  Johns, 
-death,  everj^thing  therein  contained  Ch.  (N.  Y.)  155,  Kent,  Ch.,  said: 
between  the  parties  should  become  **It  is  a  settled  principle  in  equity, 
null  and  void  ;"  is  a  conveyance  to  the  that  if  a  conveyance  is  only  for  a  par- 
trustees  and  their  heirs,  of  an  estate  for  tial  purpose  of  introducing  a  charge, 
the  life  of  the  grantor  only,  and  not  a  and  does  not  affect  the  interest  of  the 
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testator's  ownership  is  varied  or  modified,  it  works  an  absolute  and 
entire  revocation.* 

testator  beyond  that  purpose,  it  is  the  same  way,  the  principle,  which  he 
only  a  partial  revocation  of  the  will,  shows  was  evidently  established  by 
and  equity  will  hold  the  party  a  trustee,  Lord  Hard wicke,  in  Parsons  v.  Free- 
not  for  the  heir,  but  for  the  devisees,  man,  3  Atk.  748,  '  that  wherever  the  es- 
A  devise  is  not  revoked  in  equity  by  a  tate  is  modified  in  a  manner  different 
mortgage  in  fee,  or  a  conveyance  in  fee,  from  that  in  which  it  stood  at  the  time 
for  the  payment  of  debts.  The  mort-  of  making  the  will,  it  is  a  revocation  ; 
gagee  is  a  trustee  for  the  devisee,  and  but  wherever  the  testator  remains, 
the  devisor  continues  owner  as  before,  after  a  conveyance  for  a  mere  particu- 
subject  to  the  mortgage.  So,  after  a  lar  purpose,  as  the  payment  of  debts, 
devise,  if  a  conveyance  be  made  in  fee,  seised  of  the  same  estate,  and  disposa- 
in  trust  to  sell  and  pay  debts,  and  the  ble  by  the  same  means,  without  any 
surplus  of  the  personal  estate  to  the  fresh  modification,  there  is  no  revoca- 
testator  and  his  executors,  and  the  sur-  tion/  " 

plus  of  the  lands  to  him  and  his  heirs,  Bankruptcy  DlatlngnlBlied  from   Dl8- 

this  is  no  revocation  in  equity,  and  so  it  selsiii. — In   Charman   v.  Charman,  14 

has  been  determined.       If,    after  the  Yes.  Jr.  584,  Sir  Wm.  Grant  said  :**  The 

debts  are  paid,  the  trustee  conveys  to  case  alluded  to  of  a  disseisin  has  no 

the  testator  and  his  heirs,   that  is  no  application.     It  is  not  for   any  partial 

revocation ;  and  if  the  estate  should  de-  or  limited  purpose  that  a  disseisin  is 

scend  to  the  heir,  he  would  be  only  a  made ;  nor  is  the  disseisor  in  any  sense 

trustee  for  the  devisee.    This  has  been  a  trustee  for  the  disseisee.     Whereas, 

held  so  by  Lord   Hardwicke  and  Lord  the   bankrupt  laws   take  the  property 

Thurlow ;  and  the   principle  is  settled,  out  of  the  bankrupt  only  for  the  pur- 

So,  if  the  testator  dies  without  taking  pose  of  paying  his  creditors ;  and  from 

back  the  legal  estate,  equity  has  only  to  the  moment  that  the  debts    are  paid, 

decide  to  whom  the  beneficial  interest  the  assignees  are  mere  trustees  for  the 

belongs,  and  it  holds  the  party  a  trustee  bankrupt,  and  can  be  called  upon   to 

for  the  devisee,  and  not  for  the  heir,  and  convey  to  him." 

directs  a  conveyance.  When  the  tes-  1.  1  Jarm.  on  Wills  (5th  ed.)  *I53; 
tator,  after  making  his  will,  conveys  his  Tickner  v,  Tickner,  i  Wils.  309;  Ken- 
estate  in  trust  for  thepayment  of  debts,  yon  v.  Sutton,  cited  in  2  Ves.  Jr.  601 ; 
the  estate  is  still,  in  contemplation  of  Harwood  v.  Oglander,  6  Ves.  Jr.  199;  8 
equity,in  him  substantially;  and  though  Ves.  Jr.  106;  Hodges  v.  Green,  3  Russ. 
the  mode  amounts  to  a  revocation  at  38.  See  Briggs  v,  Walts,  2  Jur.  N. 
law  (for  a  court  of  law  has  nothing  to  S.  1041 ;  Power  v.  Power,  9  Ir.  Ch. 
do  with  the  purpose),  yet,  subject  to  Rep.  178. 

the  debts,  he  remains,  in  equity,  master  What  Words  WUl  Modify  the  Owner- 
of  the  estate,  and  the  will  continues  to  ship. — *' What  words   introduced    into 
operate  upon  his  interest.     If  he  calls  the  proviso  for  redemption  amount  to 
for  a  conveyance  of  the  legal  estate,  his  an  indication  of  intention  to  change 
heir  is  a  trustee  for  the  devisee;  and  if  the  equitable  ownership,  so  as  to  re- 
he  does  not,  but  dies  in  the  meantime,  voke  a  previous  devise  by  the  mort- 
his  trustee  holds  for  the  devisee,  for  gagor,  is  not  clear.    The  cases  abun- 
his  equitable  interest  still  continued,  dantly  demonstrate  that  such  an  inten- 
(Harwood  x\  Oglander,  6  Ves.  Jr.  233.)  tion  will  not  be  inferred  from  equivocal 
The  doctrine  thus  laid  down  by  Lord  expressions,  affording  conjecture  mere- 
Alvanley,  may  also  be  collected  from  ly.  The  deed  must  distinctly  and  explic- 
s  series  of  other  decisions.     (Hall  v,  itly  show  that  the  estate  is  to  be  recon- 
Dench,  i  Vem.  339;  Vernon  v.  Jones,  veyed    to    uses    different   from    those 
3  Vern.  241 ;  Ogle  v.  Cook,  3  Atk.  746;  which  previously  subsisted — a  doctrine 
2  Bro.  592 ;  Jackson  v.  Parker,  Ambl.  which  seems   to  agree  with   the  rule 
^,andthegeneral  observation  of  Lord  establishing    that    the    interests  of   a 
Hardwicke,  in   Parsons  v.  Freeman,  3  husband  and  wife,  joining  in  a  mort- 
Atk.  748,  and  in  Sparrow  v.  Hardcastle,  gage  of  land  held  jure  uxort\  are  not 
3A.tk.a05;  Lord  Rosslj'n,  in  Bridges  7>.  liable  to  be  varied   by  the  inaccurate 
Chandos,  2  Ves.  Jr.  429,)    In  the  prior  terms  in   which  the   reconveyance  is 
2^  of  Williams  v.  Owens,  3  Ves.  Jr.  directed  to  be  made."     i  Jarm.  on  Wills 
w,  Lord  Alvanley  had  explained,  in  (5th  ed.)  ♦154.  See  Innes  v,  Jackson, 
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i6  Ves.  Jr.  356;  Ruscombe  v.  Hare,  6  taking  a  conveyance  of  the  latter  to 
Dow.  i;  2  Bli.  N.  S.  192;  Clark  v.  Burgh,  himself,  or  merely  changes  the  trustee, 
3  Colly.  221 ;  HipkJn  v,  Wilson,  3  De  as  this  produces  no  alteration  in  the 
G.  &  S.  738.  Thus,  in  Brain  v.  Brain,  6  beneficial  ownership,  which  is  the  sub* 
Madd.  140,  as  stated  in  i  Jarm.  on  Wills  ject  of  the  devise,  it  leaves  such  devise 
(5th  ed.)  *I54,  "where  A,  subsequently  unaffected."  i  Jafm.  on  Wills  (5th  ed.) 
to  his  will,  by  a  conveyance  by  way  of  *i54.  See  Watts  v,  Fullarton,  cited 
security,  in  consideration  of  £800  ad-  Dougl. 718;  Parsons r.  Freeman,  3  Atk. 
vanced  by  B,  conveyed  lands  to  trus-  741;  i  Wils.  308;  Dingwell  v.  Askew,  i 
tees  in  fee,  upon  trust  to  permit  him  Cox  427;  Clough  v.  Clough,  3  Myl.  & 
(A)  to  enjoy  until  default  of  payment;  K.  296;  Seaman  v.  Woods,  24Beav.  372. 
and  upon  payment  of  principal  and  "  If,  however,  the  conveyance  does 
interest,  upon  trust  to  reconvey  unto  more  than  vest  the  legal  estate  in  the 
and  to  the  use  of  A,  the  testator,  his  testator,  and  newly  modifies  his  owner- 
heirs  and  assigns,  or  unto  and  to  the  ship,  revocation  will,  of  course,  be 
use  of  such  other  person  or  persons,  produced,  as  it  would  if  the  equitable 
and  for  such  estate  and  estates,  and  to  interest  separately  had  been  so  modi- 
and  for  such  lawful  trusts,  intents,  and  lied.  This  question  often  arose,  and, 
purposes,  as  A,  his  heirs  or  assigns,  by  of  course,  under  a  will  made  before 
any  deed  or  deeds,  instrument  or  in-  1838,  may  still  arise,  where  a  testator 
struments,  in  writing  under  his  or  their  contracted  to  purchase  lands,  and  in  the 
hand  or  respective  hands,  should  di*  interval  between  the  contract  and  the 
rect,  limit,  or  appoint,  clear  of  all  in-  conveyance  devised  them.  In  such 
termediate  incumbrances,  and,  in  de-  case.itisclear  that  if  the  conveyance  be 
fault  of  payment,  the  trustees  were  made  to  the  testator,  to  the  usual  lim- 
empowered  to  sell.  Sir  }.  Leach,  V.  C,  itations  for  preventing  dower,  viz.,  to 
held  that  this  was  a  revocation  pro  such  uses  as  he  shall  appoint,  and  in 
/aif/^only.' The  true  question,' his  Hon-  default,  to  the  use  of  himself  for  life, 
or  observed,  ^  is  whether  by  the  addition  remainder  to  a  trustee  for  himself  dur- 
of  the  words  which  follow  the  direction  ing  life,  with  remainder  to  him  (the 
to  recovery  to  the  devisor  and  his  heirs,  purchaser),  in  fee,  the  devise  will  be 
he  does,  in  fact,  acquire  any  new  estate  revoked.  And  the  same  effect  is  pro- 
or  power,  or  whether  these  subsequent  duced  where  the  conveyance  is  simply 
words  do  not  leave  him  with  the  same  to  such  uses  as  the  devisor  shall  ap- 
estate,  and  the  same  powers,  as  he  would  point,  and  in  default  of  appointment  to 
have  had  if  they  had  not  been  used.  It  is  him  in  fee."  i  Jarm.  on  Wills  (5th  ed.) 
plain  that  he  who  has  the  right  to  call  *I55.  See  Rawlins  v,  Burgis,  2  Ves.  & 
upon  trustees  to  convey  to  himself  and  B.  382  ;  Plowden  v.  Hyde,  3  Sim.  N.  S. 
his  heirs,  has  a  right,  by  any  instrument  171 ;  2  De  G.  M.  &  G.  684;  Schroder 
under  his  hand,  to  direct  the  same  trus-  v.  Schroder,  Kay  578;  Tickner  v.  Tick- 
tees  to  convey  to  the  use  of  any  other  ner,  cited  i  Wils.  311 ;  3  Atk.  742  ;  Par- 
person,  or  for  any  estates  and  interests,  sons  v.  Freeman,  3  Atk.  741;  Ward  v. 
at  his  pleasure.  The  authority  to  make  Moore,  4  Madd.  195.  See  further  Bal- 
such  direction  by  any  deed  or  instru-  lard  v.  Carter,  5  Pick.  (Mass.)  112; 
ment  under  his  hand,  is  the  necessary  Brigham  V.Winchester,  i  Met.  (Mats.) 
consequence  of  this  conversion  of  his  390;  Swift  v.  Edson,  5  Conn.  531. 
legal  estate  into  an  equitable  interest;  Effect  of*  Contract  for  Bale  After  DevlBO. 
and  the  subsequent  words  are  the  mere  — "Another  obvious  case  of  revocation 
*  expressio  eorutn  quae  tacite  insunt?  in  equity  occurs  where  the  testator  de- 
I  am  of  opinion,  therefore,  that  the  vises  lands,  and  then,  subsequently  to 
conveyance  in  question,  being  by  way  the  will,  contracts  for  the  sale  of  them; 
of  security  for  money,  is  a  revocation  such  a  contract,  if  once  obligatory  on 
pro  tanto  only.'  "  the  testator,  will  revoke  the  devise 
Conveyance  of  Legal  Estate;  No  Rev-  (Mayer  xk  Gowland,  Dick.  563),  though 
ocation  in  Equity. — "Though  an  ab-  it  should  happen  to  be  rescinded  after 
solute  conveyance  by  a  person  having  the  testator's  decease  (Tebbott  v, 
the  equitable  ownership  only,  does,  we  Voules,  6  Sim.  40),  and  also,  by  the 
have  seen,  under  the  old  law,  revoke  a  better  opinion,  even  though  such  trans- 
prior  devise,  by  analogy  to  the  rule  action  should  have  taken  place  in  his 
which  makes  a  similar  conveyance  of  lifetime  (see  Knollys  v,  Alcock,  7  Ves. 
the  legal  estate  a  revocation  at  law,  yet  Jr.  566;  Bennett  v.  Tankerville,  19  Ves. 
when  the  testator  merely  clothes  his  Jr.  170;  Curre  v,  Bowyer,  5  Beav.  6), 
equitable  title  with  the  legal  estate,  by  supposing,  of  course,  the   will  to  be 
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Under  the  Statute  of  Victoria,*  and  corresponding  statutes  in 
the  United  States,  which  in  eflfect  provide  that  the  will  shall  speak 
from  the  death,  and  that  no  conveyance  or  act  subsequent  to  the 
execution  of  the  will  shall  prevent  its  operation  with  respect  to 
such  estate  as  the  testator  may  have  power  to  dispose  of  at  his 
death,  the  doctrines  peculiar  to  revocation  by  alteration  of  estate 
have  ceased  to  be  of  practical  importance  in  England  and  many 
of  the  United  States.^ 

13.  Change  of  Condition  and  Circnmstances— (See  Legacies  and 
Devises,  vol.  13,  p.  loi). — The  more  generally  accepted  view 
seems  to  be  that  a  change  in  the  testator's  condition  and  circum- 
stances, as  the  death  of  his  wife  or  children,  or  of  the  objects  of 
his  bounty,  the  increase  or  decrease  of  his  fortune,  or  the  aliena- 
tion of  his  property,  will  not  work  a  total  revocation  of  the  will.' 

subject  to  the  old  law.  Notwithstand-  Vawser  r.  Jeffery,  i6  Ves.  Jr.  519; 
ing  the  contract  for  sale,  the  legal  es-  a  Sw.  36S ;  Langdon  v,  Astor,  16  N. 
tate  passes  under  the  devise,  and  the  Y.  9." 
devisee  is  bound  to  convey  it  to  the  1.  i  Vict.,  ch.  26,  ^  33. 
purchaser,  in  pursuance  of  the  contract.  2.  Legacies  and  Devises,  vol.13, 
If  the  devise,  which  might  thus  in  event  pp.  102,  103.  See  Prater  v.  Whittle,  16 
become  operative  upon  the  legal  in-  S.  Car.  40;  Wells  v.  Wells,  35  Miss, 
heritance,  would  have  the  effect  of  ty-  663;  Floyd  v.  Floyd,  7  B.  Mon.  (Ky.) 
ing  up  the  property  in  a  manner  in-  290;  Carter  v,  Thomas,  4  Me.  341 ; 
compatible  with  the  convenient  execu-  Morey  v,  Sohier,  63  N.  H.  507;  Ora- 
tion of  the  contract,  as  by  creating  ham  v,  Burch,  47  Minn.  171 ;  Skerrett 
limitations  in  favor  of  minors  or  unborn  v.  Burd,  i  Whart.  (Pa.)  246  ;  Woolcry 
persons,  the  testator  should  immediate-  r.  Woolery,  48  Ind.  527;  Brush  v. 
ly  after  the  sale  execute  a  codicil,  de-  Brush,  11  Ohio39i;  Blandin  v.  Blandin, 
▼ising  the  property  to  trustees,  for  the  9  Vt.  210;  Livingston  v.  Livingston, 
purpose  of  carrying  the  contract  into  3  Johns.  Ch.  (N.  Y.)  148;  Taylor  v. 
effect  But  if  the  contract  is  rescinded  or  Kelly,  31  Ala.  59;  M'Ralny  v.  Clarke,, 
abandoned,  either  before  or  after  the  3  Tayl.  (N.  Car.)  278;  Powell  v.  Powell, 
testator's  decease,  there  is  no  purchaser  30  Ala.  607 ;  Jones  v.  Hartley,  a  Whart. 
to  convey  to;  and  the  will  being  re-  (Pa.)  103.  Compare  "^ ogAn  v.  Small, 
voked,  the  devisee  is  a  trustee  for  the  iz  S.  &  R.  (Pa.)  143;  In  re  Tillman's 
heir  (see  Tebbott  v.  Voules,  6  Sim.  40).  Estate  (Cal.  1892),  31  Pac.  Rep.  563. 
So  where  a  testator  devised  an  estate  and  See  also  Vreeland  t\  McClelland,  i 
then  contracted  to  sell  it,  but  no  con-  Bradf.  (N.  Y.)  393;  Welsh  t'.  Pound- 
▼eyance  was  executed,  and  afterwards  ers,  36  Ala.  668. 

the  testator  repurchased  the  estate,  it  Conveyanoe  on  around  Bent. — Con- 
was  held  that  the  will,  once  revoked  in  veyance  in  fee  of  land  devised  reserv- 
equity,  was  not  set  up  again.  (Andrew  ing  ground  rent,  revokes  the  devise. 
V.  Andrew,  8  De  G.  M.  &  G.  336.  See  Skerrett  v.  Burd,  i  Whart.  (Pa.)  246. 
observations  on  this  case,  Sug.  R.  P.  S.,  8.  Schouler  on  Wills  (2d  ed.),  §  427; 
p.  361.)  ijarm.on  Wills(5th  ed.)*i6o,  Graves  v.  Sheldon,  2  D.  Chip.  (Vt.) 
*i6i.  See  further  Bosley  V.  Wyatt,  14  74;  Doe  v.  Edlin,4Ad.  &  El.  587 ;  31 
How.(U.  S.)  390;  Hall  V.  Bray,  i  N.  J.  E.  C.  L.  143;  Hoitt  v.  Hoitt,  63  N.  H. 
L.  212;  Chadwick  v.  Tatem,  9  Mont.  475;  Morey  v.  Sohier,  63  N.  H.  507; 
354-  Sec  Donohoo  v.  Lea,  z  Swan  Fellowes  v,  Allen,  60  N.  H.  439;  Blan- 
(Tenn.)  119.  din  v.  Blandin,  9  Vt.  210;  M'Rainy  v, 
KazTlage  Articles.—'*  Antenuptial  ar-  Clarke,  2  Tayl.  (N.  Car.)  278.  See  Liv- 
ticles  for  a  settlement  have,  of  course,  ingston  v,  Livingston,  3  Johns.  Ch.  (N. 
thesamerevokingeffect  in  equity,  upon  Y.)  148;  Barksdale  xk  Barksdale,  12 
>  previous  devise  of  the  property  Leigh  (Va.)  535 ;  Hughes  v.  Hughes,  2 
Agreed  to  be  settled,  as  a  contract  to  Munf.  (Va.)  269;  Warner  x\  Beach,  4 
«clL  Jarm.  on  Wills  (5th  ed.),  §  161.  Gray  (Mass.)  162;  Tackson  r/.  Betts,  9 
Sec  Cotter  v.  Layer,  2  P.  Wms.  624;  Cow.  (N.  Y.)  208;  Sherry  v.  Lozier,  x 
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Bradf.  (N.  Y.)  437;  Brown  r.  Thorn-  therefor,  and  taking  the  title  in  her 
dike,  15  Pick.  (Mass.)  388;  Hawes  v.  name,  but  without  any  mention  of  the 
Humphrey,  9  Pick.  (Mass.)  350;  Clark  trust  in  the  deed,  and'she  and  her  hus- 
V.  Eborn,  2  Murph.  (N.  Car.)  235;  Car-  band  occupied  the  premises  until  her 
ter  T'.  Thomas,  4  Me.  341;  Bethel!  v,  death.  It  was  held  that  the  will  was  not 
Moore,2  Dev.&  B.  (N.  Car.)  311 ;  Wells  revoked  by  the  diversion  of  the  trust 
V,  Wells,  35  Miss.  663 ;  Verdier  v.  Ver-  fund,  nor  the  fund  itself  destroyed  or 
die r,  8  Rich.  (S.  Car.)  135;  Moore  t^.  lost  beyond  identification,  and  that  the 
Spier,  80  Ala.  130;  Balliet's  Appeal,  14  husband  is  entitled  to  have  the  amount 
Pa.  St.  451;  Epps  V.  Dean,  28  Ga.  of  the  fund  decreed  to  be  a  first  Hen  on 
533;  Parkhill  v.  Parkhill,  Brayt.  (Vt.)  the  house  and  lot.  Bird,  V.  C,  said: 
239;  Bowen  v.  Johnson,  6  Ind.  no;  ''It  seems  to  me  that  it  would  be  a  very 
Dungan  v,  Hollins,  4  Md.  Ch.  139;  dangerous  doctrine  to  hold  that  a 
Warren  v,  Taylor,  56  Iowa  182.  Com'  donee,  after  the  exercise  of  a  power 
/ar^  Garrett  t'.  Dabney,  27  Miss.  335;  conferred,  destroys  the  operation  and 
Young's  Appeal,  39  Pa.  St.  115.  effect  of  the  instrument  by  which  the 
"No  man  is  presumed  to  have  re-  power  is  exercised,  simply  because  a 
voked  his  testament  once  made,  unless  consent  is  given  to  some  use  or  disposi- 
it  be  proved,  insomuch  that  if  a  man  do  tipn  of  the  funds,  which  is  the  object  of 
live  by  the  space  of  forty  years  after  he  the  power,  in  a  manner  not  precisely 
have  made  his  testament,  yet  is  not  the  contemplated  by  the  original  deciara- 
testament  presumed  to  be  revoked  by  tion  of  trust  which  gives  the  power.  In 
the  course  of  so  long  time.  And  albeit,  this  case  the  only  departure  or  irregu- 
during  the  same  time  his  wealth  and  larity  was  in  investing  the  moneys  by 
substance  do  greatly  increase,  yet  is  not  taking  an  absolute  title  in  fee  for  the 
the  testament  presumed  to  be  revoked,  land,  rather  than  a  mortgage ;  the 
And  albeit,  the  testament  be  in  prejudice  money,  nevertheless,  being  secured,  its 
of  such  as  otherwise  were  to  have  the  identity  placed  beyond  dispute,  and 
administration  of  the  goods  of  the  de-  the  object  in  nowise  indeterminate." 
ceased,  yet  all  those  things  occurring.  Revocation  of  a  will  cannot  be  im- 
viz.,  the  long  time,  the  increase  of  the  plied  by  law  from  the  birth  of  a  child 
testator's  wealth,  and  the  prejudice  to  the  testator,  contemplated  in  the 
of  such  as  are  to  have  the  ad-  will;  the  death  of  the  testator's  wife, 
ministration  of  the  testator's  goods,  and  of  another  child  leaving  issue;  the 
the  testament  is  not  presumed  to  be  testator's  insanity  for  forty  years,  from 
revoked.  And  albeit,  the  testament  soon  after  the  making  of  the  will  until 
be  made  in  time  of  sickness  and  his  death;  and  a  fourfold  increase  in  the 
peril  of  death,  when  the  testator  doth  value  of  his  property,  so  as  greatly  to 
not  hope  for  life,  and  afterwards  the  change  the  proportion  between  the  ape- 
testator  recover  his  health,  yet  is  not  cific  legacies  given  to  some  children  and 
the  testament  revoked  by  such  recovery;  the  shares  of  other  children,  who  were 
or  albeit,  the  testator  make  his  testa-  made  residuary  legatees.  Warner  v. 
mentby  reason  of  some  great  journey.  Beach,  4  Gray  (Mass.)  162.  In  the 
yet  it  is  not  revoked  by  the  return  of  above  case  Shaw,  C.  J.,  said:  **Our 
the  testator."  Swinburne,  pt.  7,  $  15,  Statute  of  Wills,  in  providing  that  wills 
pi.  2,  ^  3.  should  not  be  revoked  unless  by  can- 
In  Clements  v.  Horn,  44  N.  J.  Eq.  celing  or  by  another  will,  etc.,  excepts 
595,  a  husband,  entitled  y«r/ iwariVi  to  revocations' implied  by  law  from  sub- 
the  proceeds  of  sale  of  certain  lands,  sequent  changes  in  the  condition  and 
which  descended  to  his  wife  before  circumstances  of  the  testator.  Massa- 
1852  (when  the  Married  Woman's  Act  chuseits  Rev.  Stat.,  ch.  62,  §  9.  What 
was  passed),  executed  a  deed  of  trust,  those  changes  are,  the  statute  does  not 
directing  the  trustee  to  invest  the  fund  intimate ;  it  is  left  to  be  decided  by  the 
on  bond  and  mortgage,  and  giving  to  general  rules  of  law.  The 
her  the  income  thereof  for  life,  with  a  death  of  the  wife  in  the  present  case, 
testamentary  power  of  disposing  of  the  could  have  no  effect.  She  had  a  life 
principal  and  its  accumulations.  After  interest  only,  and  the  death  of  a  devisee 
the  husband's  death  she  made  a  will,  is  a  contingency  always  in  view.  The 
giving  the  fund  to  a  subsequent  bus-  death  of  a  daughter,  under  any  circum- 
band.  At  her  request,  the  trustee,  who  stances,  could  have  no  such  effect ;  but 
had  previously  invested  the  fund  ac-  in  the  present  case  her  legacy  would 
cording  to  the  trust  deed,  bought  a  not  lapse,  as  she  left  several  deface nd- 
house  and  lot,  using  the  fund  to  pay  ants,  who  would  take  it.     MassackuseUs 
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Exceptions,  to  be  hereafter  considered,  exist  in  the  case  of  subse- 
quent marriage  and  birth  of  children.^ 

Rev.  Stat.,  ch.  62,  §  24.  The  birth  of  a  "Cook  Farm,'*  to  B,  and  the  north  half 
posthumous  child  could  have  no  effect,  to  A,  and  after  the  execution  of  the 
for  his  birth  was  contemplated  and  pro-  will,  and  previous  to  the  death  of  the 
vided  for  by  the  will ;  besides,  all  chil-  testator,  a  portion  of  said  south  half 
dren  not  provided  for  by  will,  including  was  sold  to  A,  under  a  levy  by  the  col- 
posthumous  children,  are  provided  for  lector  of  taxes,  it  was  held  that  the 
bj  law.  Massachusetts  Rev.  Stat,  ch,  alienation  of  the  part  sold  by  the  col- 
62,  §4  21  f  22 ;  Bancroft  v.  Ives,  3  Gray  lector  was  a  revocation  pro  tanto  of  the 
(Mass.)  367.  The  only  other  circum-  will.  Borden  v,  Borden,  2  R.  I.  94. 
stances,  intimated  as  ground  of  revoca-  Brayton,  J.,  in  delivering  the  opinion 
tionof  this  will,  are  the  increase  in  value  of  the  court  in  this  case  said:  "A  vol- 
of  the  real  estate,  and  the  long  contin-  untary  alienation  is  ifso  facto  a  revo- 
ued  insanity  of  the  testator,  which  dis-  cation  to  the  extent  of  such  alienation, 
abled  him  from  altering  his  will.  The  A  man  cannot  dispose  of  more  than  he 
former  circumstance  alone  would  have  owns,  and  he  is  supposed,  therefore, 
no  weight;  and  it  is  only  the  great  length  conclusively,  not  to  intend  to  give  away 
of  time,  during  which  this  disability  the  property  of  another,  and  if  that 
lasted,  which  appears  to  give  it  any  which,  being  his  own  at  the  time  of 
plausibility.  It  is  said  that  a  will  is  making  his  will,  he  in  fact  devises,  be- 
ambulatory  during  the  life  of  the  testa-  comes  before  his  death  another's,  he  is 
tor  because  he  may  at  any  time  alter  presumed  to  revoke  it ;  and  whether 
or  change  it.  If  this  could  be  held  to  it  were  presumed  or  not,  the  title  of 
mean  that  he  must  always  have  the  this  other  could  not  be  defeated  by  the 
capacity  to  revoke,  it  would  follow  will,  and  such  devise  would  and  must 
that  any  attack  of  insanitj'  would  oper-  be  void,  or  such  as  it  would  be  if 
ate  as  a  revocation,  which  would  prove  the  testator  never  owned  the  land.'' 
far  too  much.  And  we  have  no  law.  See  also  Clagett  v.  Hall,  9  Gill  &  J. 
no  rule  or  maxim,  intimating  adistinc-  (Md.)  qo. 

tion  in  this  respect,  between  the  exis-  In  Marshall  t;.  Marshall,  11   Pa.  St. 

tence  of  insanity  for  a  longer  or  shorter  4m  the  more  extensive  meaning  was 

period  of  duration."  given   to  the    words   revocation    pro 

New  Tork. — The  revised  statutes  tanto.  In  that  case,  it  was  held  that 
provide  that  if  the  provisions  of  an  the  revocation  of  a  will  pro  tanto  corn- 
instrument  of  conveyance  executed  by  prises  all  that  part  of  the  will,  the  ex- 
thetestatorarewholly  inconsistent  with  ecution  of  which  is  either  entirely  de- 
a  previous  testamentary  disposition  of  stroyed  or  prevented  by  alienation,  or 
his  property,  it  shall  work  a  revoca-  so  far  mutilated  as  to  remove  from  the 
tion.  2  Rev.  Stat.  65,  ^  48.  See,  as  to  remnant  the  impress  of  the  testator's 
construction.  Walker  v.  Steers  (Su-  intent.  The  true  test  of  the  extent  of 
preme  Ct.),  14  N.  Y.  Supp.  398.  Com-  the  words /r<?  tanto  appears  to  be  the 
fare  Nottbeck  v.  Wilks,  4  Abb.  Pr.  intent  of  the  testator  as  gathered  from 
(N.  Y.  Supreme  Ct.)  315.  the  act  or  deed,  and  the  bequests  and 

Pennsylvania — In  Re  Cooper's   Es-  devises  in  the  will  on  which  it  operated, 

tate,  4  Pa.   St.  88,  the  court  appeaYs  Thus,  where  a  testator  devised  an  es- 

to   have    proceeded    upon    the    prin-  tate  to  B  charged  with  certain  legacies, 

ciple  that  a  subsequent  alienation  by  and     devised     another    estate     to    A 

the  testator,  of  so  much  of  his  prop-  charged  with  other  legacies,  and  before 

erty  as  rendered  his  scheme  of  distri-  his  death,  he   sold   the   estate  devised 

bution    impractical,    worked    a    total  to  B,  and  B  received  a  portion  of  the 

revocation  of  the  will.      As  to  the  ap-  purchase-money,  and  after  the  testator's 

plication  of  the  principle,  see  Marshall  death  paid  or  tendered  all  the  legacies 

t'.  Marshall,  11  Pa.  St.  430;   Balliefs  which  he  was  directed  by  the  will  to 

Appeal,    14   Pa.   St.  457.        Compare  pay,  it  was  held  that  the  sale  of  the  es- 

Wogan  V,  Small,  11  S.  sR.  (Pa.)  141;  tate  devised  to  B  was  not  a  revocation 

Clingan  v,  Mitcheltree,  31  Pa.  St.  25.  of  the  entire  will,  but  was  only  a  rev- 

Iteroeatian  Pro  Tanto  by  Alienation  ocation  pro  tanto,                        # 

«f  Eitate. — Where    a  testator  devised  1.  See  infra ^  this  title,  Revocation  by 

the  south  half  of  certain  land,  called  the  Marriage  and  Birth  of  Issue. 
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14.  Bevocation  by  Void  Conveyance. — At  common  law,  an  instru- 
ment purporting  to  be  a  conveyance,  but  incapable  of  taking  effect 
as  such,  might,  nevertheless,  operate  to  revoke  a  previous  devise 
on  the  principle  that  the  attempted  act  of  conveyance  was  incon- 
sistent with  the  testamentary  disposition,  and,  therefore,  though 
ineffectual  to  vest  the  property  in  the  alienee,  produced  a  revoca- 
tion of  the  devise.  The  rule  obtained  with  some  exceptions 
wherever  the  failure  of  the  conveyance  arose  from  the  incapacity 
of  the  grantee,  or  from  want  of  some  ceremony  essential  to  the  effi- 
cacy of  the  instrument.*  As,  under  the  Statute  of  Victoria,*  and 
corresponding  statutes  in  most  of  the  United  States^  an  actual 
conveyance  does  not  produce  revocation  except  so  far  as  it  may, 
by  alienating  the  testator's  interest,  leave  the  devise  nothing  to 
operate  upon,  it  is  obvious  that  a  void  or  attempted  conveyance 
cannot,  under  any  circumstances,  as  such,  have  the  effect  of  revo- 
cation, and  the  doctrine,  therefore,  has  ceased  to  be  of  importance 
in  such  jurisdictions.* 

16.  Bevocation  by  Harriage  and  Birth  of  Issue. — At  common  law, 
the  will  of  an  unmarried  woman  was  revoked  by  her  subsequent  mar- 
riage,* and  in  many  states  the  rule  has  been  expressly  sanctioned  by 

1.  I  Jarrn.  on  Wills  (5th  ed.),  $  166;  coverture  it  ceased  to  be  ambulatorj, 

Beard  t;.  Beard,  3  Atk.  72.  See  i  Powell  and  could  not  therefore  be  relied  upon 

on  Devises  584;  Montague  v.  Jefieries,  as  representing  her  wishes.     See  Lord 

Moore  429,  pi.  599;  Doe  z;.  Bishop  of  Kenyon's  observations  in  Doe  t;.  Staple, 

Dandoff,  2  B.  &  P.  N.  R.  404;  Shove  a  T.  R.  695;    Morton  v.  Onion,  45  Vt. 

V,  Pincke,   5   T.   R.   124;   Vawser   v.  145 ;  Carey's  Estate,  49  Vt.  236. 

JefTery,   16  Ves.  Jr.   519;    Walton  f.  Where  Power  of  DiBposing  of  Separate 

Walton,  7  Johns.  Ch.  (N.  Y.)  269.  Property  Is   Preeeryed  by  Antenuptial 

An  exception  existed  where  the  con-  Agreement. — Since  an  unmarried  vrom- 

veyance  was  to   charitable  uses,  and  an's  will  was  held  to   be  revoked    by 

void  under  9  Geo.  II.,  ch.  36,  on  account  her    subsequent    marriage,    upon    the 

of  the  grantor's  death  within  twelve  ground   that  coverture  destroyed  her 

months  of  the  execution.     Mathews  xk  testamentary  capacity,  and  the  instru- 

Venables,  9  J.  B.  Moore  286.     Or  where  ment  ceased  to   be  revocable,  it   was 

the  grantor  was  under  legal  disabilities,  held    that   where   her   powers  of  dis- 

Eilbeck  v.  Wood,  i  Russ.  564;  Lawrence  posing  of   her  separate    property  was 

V.  Wallis,  2  Bro.  C.  C.  319.    Or  the  con-  preserved    by    an    antenuptial    agree* 

veyance   was  void   at  law  for  fraud  ;  ment,  her  will  previously  made  was  not 

although  if  valid  at  law,  even  if  void-  revoked   by  such  marriage.     Cassady, 

able  in  equity,  it  worked  a  revocation.  J,,  in  Ward's  Will,  70  Wis.  255,  citing 

1  Jarm.  on  wills  (5th  ed.)  *i67;  Simp-  i 'Sugd.  Powers  182-190;  Wright  v. 
son  XK  Walker,  5  Sim.  i;  Hick  v.  Mors,  Englefield,  Ambl.468;  Rippon  v.  Daw- 
Ambl.  215.  ding,  2  Ambl.  565;  Rich  r.  Beaumont, 

a.  I  Vict.,  ch.  26,  §  23.  6  Bro.  P.  C.  152 ;  Churchill  v.  Dibben, 

3.  Legacies  and  Devises,  vol.  13,    2  Kevy.,  pt.  2,  p.  82 ;  Logan  v.  Bell,  i 
p.  103.  C.  B.  872;   50  E.  C.  L.  872;   Doe  v. 

4.  I  Jarm.  on  Wills  (5th  ed.)  *i67.        Bird,  2  N.  &  M.  679;    Downs  v,  Tim- 
6.  I  Jarm.  on   Wills  (5th  ed.)  *i22;     peron,  4  Russ.  334;  Dillon  v.  Grace, 

Forse's  Case,  4  Rep.  Si;  Doe  v.  Staple,  2  Sch.  &  Lef.  456.    To  the  same  effect 

2  T.  R.  695 ;  Cotter  x\  Layer,  2  P.  see  Stewart  f.  Mulholland,  88  Ky.  38. 
Wms.  624;  Hodsden  v.  Lloyd,  2  Bro.  See  also  Osgood  v.  Bliss,  141  Mass. 
C.  C  534;  Long  7'.  Alfred,  3  Add.  48.  474.  ^\x\.compare  Nutt  v,  Norton,  142 
The  doctrine  seems  to  have  been  based  Mass.  242.  Compare  Morton  v.  Onion, 
upon  the  theory  that  as  an  unmarried  45  Vt.  145. 

woman  could  not  modify  the  will  after        In  Lant's   Appeal,  95  Pa.  St.  279,  a 
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woman  in  contemplation  of  marriage  conclusive  testimonj,  confirmed  by 
obtained  from  her  intended  husband  the  admission  of  the  husband  after- 
his  verbal  consent  that  she  should  dis-  wards,  who  put  his  refusal  to  give  ef- 
pose  of  her  property  by  will  or  other-  feet  to  it,  not  on  the  ground  that  he 
wise  as  she  pleased.  The  day  before  had  not  freely  and  fairly  so  agreed,  but 
her  marriage  she  executed  a  will  where-  that  because  it  was  not  in  writing  he 
by  she  made  a  liberal  provision  for  her  was  not  bound  by  it.  In  this  he  was 
husband,  and  gave  the  residue  of  her  mistaken,  for  a  parol  antenuptial  con- 
estate  to  relatives,  friends,  and  charities,  tract  such  as  this,  being  in  consid- 
It  was  held  that  while  said  will  was  re-  eration  of  marriage,  which  is  a  valua- 
voked  by  her  subsequent  marriage,  by  ble  one,  is  unquestionably  binding  on 
reason  of  the  Act  of  April  8,  1833,  it  the  parties.  Gackenback  v.  Brouse,  4 
might,  nevertheless,  take  eflFect  in  equity  W.  &  S.  ( Pa.)  546.  That  he  knew  and 
as  an  antenuptial  settlement,  and  that  considered,  at  the  time  the  instrument 
on  every  principle  of  equitable  estoppel,  in  question  was  executed,  that  it  was 
the  husband's  mouth  ought  to  be  shut  intended  to  carry  out  and  give  effect 
from  interposing  an  objection  to  its  full  to  his  antenuptial  agreement,  is  proved 
enforcement.  The  court,  by  Sharswood,  by  the  clearest  and  most  convincing 
C.  J.,  said  :  **  There  are  some  matters  evidence.  If,  as  it  has  been  earnestly 
involved  in  this  controversy  which  contended,  the  decree  of  the  court  be- 
must  be  assumed,  if  not  conceded,  as  low  must  be  affirmed,  and  the  entire 
not  in  dispute.  First,  that  the  instru-  personal  estate  of  the  decedent  awarded 
ment  purporting  to  be  the  last  will  and  to  the  appellee,  then  it  is  not  to  be 
testament  of  Elizabeth  M.  Dunn,  dated  disputed  that  there  must  be  some  pal- 
February  8,  1876,  cannot  take  effect  pable  defect  in  equitable  jurisdiction 
as  a  will,  having  been  revoked  by  her  in  this  commonwealth,  to  render  neces- 
marriage  with  the  appellee  on  the  fol-  sary  so  gross  an  injustice,  so  revolting 
lowing  day.  Probate  of  it  was  refused  to  the  moral  sense  of  what  is  right  and 
by  the  tribunal  having  exclusive  juris-  wrong.  We  think,  however,  that  for- 
diction  as  far  as  personal  property  is  tunately  there  are  two  very  familiar 
concerned,  and  its  decree  unappealed  and  well  settled  principles  of  equity 
from  is  conclusive.  Second,  this  revo-  often  recognized  and  applied  by  our 
cation  was  by  the  positive  provision  of  courts  which  prevent  such  a  result, 
the  statute  April  8,  1833,  $  14,  Pamph.  One  of  these  principles  is,  that  what- 
L.  250 :  *A  will  executed  by  a  single  ever  a  chancellor  on  the  facts  of  a  case 
woman  shall  be  deemed  revoked  by  her  would  have  decreed  to  be  done,  the 
subsequent  marriage.*  This  law  was  courts,  will  consider  as  having  actually 
not  known  to  her,  and  not  adverted  to  been  done.  Another  principle  is,  that 
by  her  counsel  called  in  by*  her  to  give  wherever  a  person  has  the  legal  right 
his  advice  and  prepare  the  instrument,  to  dispose  of  property  and  means  to 
"  It  was  certainly  not  thought  by  her  do  so,  the  form  of  the  instrument 
that  such  a  result  would  follow.  She  adopted  for  the  purpose,  if  at  law  in- 
did  not  mean  it  to  be  revoked  by  her  effectual,  will  be  disregarded,  and  it  will 
marriage.  On  the  contrary,  both  she  be  reformed  so  as  to  be  made  effectual, 
and  her  counsel  meant  to  make  a  dis-  Suppose  then,  that  at  the  time  the  paper 
position  which  would  be  effectual  after  of  February  8,  1876,  was  executed  by 
her  marriage  which  was  to  be  cele-  Elizabeth  M.  Dunn,  she  had  filed  a 
brated  within  twenty- four  hours  after  bill  in  equity  setting  forth  the  ante- 
the  paper  vras  executed.  The  execu-  nuptial  contract  made  by  John  A. 
tion  of  the  will  at  the  time  and  un-  Mullen,  and  the  marriage  about  to  be 
der  the  circumstances  was  a  plain  mis-  solemnized,  and  praying  that  it  might  be 
take.  Had  it  been  postponed  only  a  carried  into  execution  by  some  instru- 
fewhours,  until 'after  the  marriage  cere-  ment  of  writing  to  be  signed  by  him, 
mony  was  performed,  it  would  have  what  would  have  been  the  decree  of 
been  a  valid  and  effectual  disposition  the  court?  Surely,  upon  the  undisput- 
of  her  property.  Third,  there  was  a  ed  facts,  the  prayer  of  the  bill  would 
contract  made  by  John  A.  Mullen,  the  have  been  gran  ted,  and  the  decree  would 
intended  husband,  at  or  about  the  time  have  been  either  that  the  husband  and 
the  instrument  was  executed,  by  which  wife  should  join  in  a  conveyance  to 
she  was  to  have  the  power  *  to  dispose  of  trustees  in  trust  for  the  separate  use  of 
her  fortune,  by  will  or  otherwise,  any  the  wife,  with  full  power  in  her  \o  dis- 
way  she  pleased.'  That  this  was  the  pose  of  the  same  in  lifetime  by  sale  or 
contract  is    established   by   the    most  gift,  and  after  her  death  by  a  will  in 
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statute.*  On  the  other  hand,  at  common  law,  the  will  of  an  un- 
married man  was  not  revoked  by  his  subsequent  marriage,  prob- 
ably on  the  ground  that  the  law  had  made  a  provision  for  the  wife 

writing,  or  any  writing  in  the  nature  of  mouth  ought  to  be  shut  from  interpos- 

a  last  will  and  testament.     Such  is  the  ing  an  objection   to  its   full   enforce- 

ordinary  form  of  such  powers  in  mar-  ment. 

riage  settlements.  If  the  complainant  "  The  case,  too,  is  equally  within  the 
was  willing,  the  court  might  decree  second  principle  of  equity  adverted  to  ; 
simply  that  the  husband  himself  should  a  paper  executed  by  a  person  who  had 
execute  a  declaration  of  trust  to  the  a  perfect  legal  right  to  dispose  of  her 
same  effect.  Nothing  is  better  settled  property,  and  intended  to  do  so,  but  by 
than  that  a  court  of  equity,  in  decreeing  a  plain  mistake  of  the  scrivener  it  was 
the  specific  performance  of  marriage  drawn  in  the  form  of  a  will  when  it 
articles,  will  make  such  a  decree  as  ought  to  have  been  a  deed  or  declara- 
will  give  full  effect  to  the  intention  of  tion  of  trust.  Surely,  it  must  be  in  the 
the  parties,  without  regard  to  the  legal  power  of  a  court  of  equity  in  this  corn- 
construction  of  the  words  used  in  them,  monwealth  to  correct  so  gross  and 
Thus,  if  by  the  words,  according  to  their  palpable  a  mistake,  to  reform  the  in- 
legal  construction,  a  fee-tail  would  be  strument  and  decree  it  to  be  such  as  it 
vested  in  the  parties  or  either  of  them,  ought  to  have  been,  so  as  effectually  to 
a  strict  settlement  will  be  decreed  to  carry  out  the  intentions  of  the  parties.*' 
the  husband  or  husband  and  wife  for  Compare  McAnnulty  v.  McAnnulty, 
life,  with  remainders  to  the  children  of  lao  111.  a6. 

the  marriage — successively  in  tail — ac-  Wills  Under  Poweirs. — Exceptions  ex- 
cording  to  the  most  approved  forms  of  isted  in  the  case  of  a  will  which  oper- 
deeds  of  marriage  settlement.  3  Stor}''8  ated  as  an  appointment  under  a  power. 
Eq.Jur.  (13th  ed.),$ 983,  and  authorities  Logan  v.  Bell,  i  C.  B.  87a;  50  E.  C. 
there  cited.  Now  if  we  are  to  consider  L.  872.  See  Doe  v.  Staple,  2  T,  R. 
as  having  actually  been  done  what  a  695;  Douglas  v.  Cooper,  3  Myl.  & 
chancellor  would  have  decreed  to  be  K.  378. 

done,  then  we  have  at  the  time  of  the  In  Osgood  v.  Bliss,  141  Mass.  477,  Al- 
execution  of  the  paper  of  February  8,  len,  J.,  said :  "The  reason  given  for  hold- 
1876,  either  a  conveyance  to  a  trustee  ing  that  marriage  is  deemed  to  be  a 
or  a  declaration  executed  by  the  bus-  revocation  of  a  woman's  will — ^that  she 
band  to  the  same  effect.  Surely,  then,  thereby'  divests  herself  of  the  power  of 
under  such  a  declaration  or  deed  of  revoking  it,  and  destroys  the  am bu la- 
settlement,  this  paper,  though  ineffec-  tory  character  necessary  to  a  will — does 
tual  as  a  will  under  the  statute,  was  not  apply  to  an  appointment  by  will. 
still  a  writing  in  the  nature  of  a  last  will  The  woman  has  the  same  authority  to 
and  testament,  a  clause  introduced  into  execute  the  power  of  revocation  and 
such  powers  for  the  very  purpose  of  appointment  when  married  as  when 
providing  against  mere  technical  ob-  sole.  The  nature,  and  not  the  form,  of 
jection,  which  would  prevent  the  in-  the  instrument  determines  whether,  at 
strument  from  being  admitted  to  pro-  common  law  or  under  statutes,  it  is  a 
bate  as  a  will.  It  was  a  disposition  of  will  of  which  marriage  is  a  revocation.** 
property  to  take  effect  at  death  if  not  See  McMahon  v.  Allen,  4  E.  D.  Smith 
revoked  by  the  party  during  life.  That  (N.  Y.)  519. 

is  a  writing  in  tne  nature  of  a  last  will  1.  See  the  various  state  statutes.  See 

and   testament.    This  paper  was  so  in-  Crum  v.  Sawyer,  133  III.  457;  Duryea 

tended  beyond   all  question.     It    was  v.  Duryea,  85  111.  41 ;  Ellis  v,  Darden, 

executed  under,  and  in  pursuance  of,  86  Ga.  368 ;   Swan   v,  Hammond ,   138 

the  contract  on  the  eve  of  the  marriage  Mass.    45;     Blodgett    v,   Moore,     141 

— indeed  it   might  almost  be   said  to  Mass.  75;  Brown  v.  Clark,  77  N.  Y.  369; 

have    been,    in    the   consideration   of  Matter  of   Davis'  Estate,  i   Tuck.  (N. 

equity,  cotemporaneous  with  the  cere-  Y.)    107;   Lathrop  v.  Dunlop,  14  Hun 

mony — executed  for  the  express  pur-  (N.  Y.)  313. 

pose,  with  the  knowledge  and  consent  Renuurriage  of  Widow. — A  widow  is 

of  John  A.  Mullen,  of  having  just  the  an  unmarried  woman  within  the  stat* 

effect  here  stated.     It  makes  most  lib-  ute.     Matter  of  Kauffman's  Will  (Su- 

eral  provision  for  him,  and  upon  every  preme  Ct.),  16  N.  Y.  Supp.  113 ;  Blod^- 

principle    of    equitable    estoppel    his  ett  v.  Moore,  141  Mass.  75. 
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independently  of  the  act  of  the  husband,  by  means  of  dower ;  nor 
did  the  subsequent  birth  of  a  child  revoke  a  will  made  after  mar- 
riage, since  a  married  testator  must  be  supposed  to  have  had  such 
an  event  in  contemplation.*     But  where  the  whole,  or  at  least 

If  a  testator's  circuin stances    be  so  his    real    property    in    trust    for    his 

altered  that  new   moral   testamentary  children,  or  for  such  uses  as  he  should, 

duties  have  accrued  to  htm  subsequent  by  will,  appoint,  and  his  intended  wife 

to  the  date  of  the  will,  such  as  maybe  released   in    the   said    conve^'ance  all 

presumed  to  produce  a  change  of  in-  claim  of  dower  in  said  estate,  and,  on 

tentions,  this  will  amount  to  an  implied  the  same  day,  the  said  intended  wife 

revocation,  except  as  to  persons  who  made  a  conveyance  of  her  property  in 

could  gain  nothing  by  a  revocation  or  trust  for  her  heirs,  and  the  testator  re- 

whose  remedy  is  perfect  without  it;  leased  all   claim,  as  future    husband, 

and  therefore,  where  a  will  was  made  thereto,  and  on  the  following  day  the 

bv  a  testatrix  under  special  power  con-  testator  made   his  will  and  two  days 

tained  in  articles  of  marriage  settle-  thereafter  the  parties  married,  it  was 

ment,  and  a  son  is  born  to  her  there-  held  that  the  will  was  not  revoked  by 

after,  it  will  be  revoked  by  operation  of  the  marriage.     Wheeler  v.  Wheeler,  i 

law,  so  far  as  regards  the  son.     Young's  R.  I.  364. 

Appeal,  39  Pa.  St.  115.  In  Georgia,  the  will  is  revoked  un- 
Ohio. — It  is  expressly   provided  that  less  made  in  contemplation   of   mar- 
the  will  of  an  unmarried  woman  is  not  riage.     Ellis  r.  Darden,  86  Ga.  368. 
revoked  by   her   subsequent  marriage.  In  Indiana^  the  rule  of  the  common 
Okio  Rev.  Stat.  (1880),  §  5958.  law,  that  the  mere  marriage  of  a  man, 
BffiMSt  of  BnilMmd's  Death. — At  com-  after  he  has  made  a  will,  does  not  re- 
moD    law    the     husband's    subsequent  voke  the  will,  is  not  changed  by  stat- 
death  did  not  revive  the  will,    i  }arm.  on  ute.     So  where  the  testator  had  an  il- 
Wills  (5thed.)*i23;  Long  t;.  A  Id  red,  3  legitimate  son,  and  had  taken,  raised. 
Add.  48;  and  such  is  the  statutory  rule  and  provided  for  him,  and  made  a  will 
in  Pennsylvania,  California,  Dakota,  devising  all  his  property  to  him,  and 
Montana  and  Nevada,    Purd.  I^ig-t  tit.  afterward    married,  but  had   no  child 
**  Wills,"  par.  19;  Calif orniaCiv,  Code,  by  the  marriage,  and  died  without  le- 
§6300;  Dakota  C\y.Codt,fi 'jOf^^Mon-  gitimate    issue,  it  was   held  that   the 
tana  Prob.  Code,  $  460;  Nevada  Comp.  marriage  did  not  revoke  the  will.  Bow- 
Laws,  ^  822;  Stimson's  Am.  Stat.  Laws,  ers  v.  Bowers,  53  Ind.  430. 
t  2676.  Effect  of  LeglBlatlon  Oonferrlng  Tea- 
Under  the  statute,  a  woman's  subse-  tamentary     Capacity     Upon     Married 
quent  marriage  revokes  her  prior  will  Women. — In  several  states  it  has  been 
without  regard  to  her  intention.  Hence,  held  that  unless  it  is  provided  by  stat- 
the  fact  that  the  will  was  made  in  con-  ute  that  the  will  shall  be  revoked  by  a 
templation  of  the  marriage,  and  left  the  subsequent  marriage,   legislation   con- 
property  to  the  intended  husband,  does  ferring    testamentary     capacity    upon 
not  prevent  its  being  revoked.  Fransen's  married  women  has  abrogated  tne  com- 
Will,  36  Pa.  St.  202 ;  Walker  v.  Hall,  mon-law    doctrine.      In     re    TulleHa 
34  Pa.  St.  488.    Compare   Stewart  v.  Will,  79  III.  99;  Webb  v.  Jones,  36  N. 
Mulholland,  88  Ky.  38;  Lant*s  Appeal,  T.  Eq.   163;    Noyes  v.  Southworth,  55 
95  Pa.  St.  2791.  Mich.  173;    Ward's  Will,  70  Wis.  251 ; 
1.  Hoitt  v,  Hoitt,  63  N.  H.  475.  Emery,  Appellant,  81  Me.  275.     Com' 
Rhode   Island. — Under    the   Rhode  pare  Morton  v.  Onion,  45  Vt.  145 ;  In 
Island  statute,  revocation  of  a  will  by  re  Carey's  Estate,  49  Vt.  236. 
marriage  is  presumptive  only,  not  ab-  In  Noyes  v,  Southworth,   55   Mich, 
lolute,  and  evidence  of  the  acts  of  the  174,   the' court,  by  Campbell,  J.,  said  : 
testator,  and    circumstances    showing  **Laying  aside    such    decisions  as  are 
clearly  an  intention  that  the  will  shall  made  under  statutes,  the  only  founda- 
stand,  ought  to  be  admitted.     Wheeler  tion  which  has  been  suggested  for  bold- 
ly- Wheeler,   i    R.   I.   364;    Miller   v.  ing  a  woman's  marriage  to  operate  as 
PhiUipj,  ^  R,  I,  1^1.  an  implied  revocation,  is  the  common- 
Thus,  where  a  testator,  having  chil-  law  rule  to  that  effect,  which  was  based 
aren  by  a  former  marriage,  in  contem-  on  the  effect  of  marriage  on  a  woman's 
plation  of  a  second  marriage,  conveyed  property  and    testamentary    capacity. 

319 


BevooaUon.                                          WILLS,  Marriage  and  Birth  of  Imm. 

By  marriage,  her  personalty  devolved  persons  whom  she  named,  and  who. 
on  her  husband,  'and  left  nothing  for  a  with  a  few  exceptions,  were  the  same 
will  to  operate  on,  unless,  possibly,  persons  who  were  named  as  legatees 
such  rights  in  action  as  should  not  be  in  the  will,  reserving  to  herself,  with 
reduced  to  possession  during  coverture,  the  express  assent  of  her  future  hus- 
So  it  was  further  held  that  she  could  band,  a  testamentary  power  of  disposi- 
make  no  testamentary  provisions  dur-  tion  over  her  estate,  which  was,  by  the 
ing  coverture  relating  to  her  own  prop-  settlement,  put  into  the  hands  of  her 
erty,  without  her  husband's  concur-  trustees.  She  married  and  died  with- 
rence,  and  this  would  prevent  a  revoca-  out  any  further  execution  of  the  power, 
tion,  as  well  as  any  other  testamentary  It  was  held  that  her  will  was  not  re- 
act; and  a  will  cannot  be  recognized  voked  by  her  marriage,  and  was  a  good 
which  is  not  subject  to  revocation  by  execution  of  the  power, 
the  testator.  These  were  reasons  In  Massachusetts^  however,  it  was 
enough  to  maintain  the  common-law  expressly  held  that  the  common-law 
doctrine.  And  the  exceptions  show  doctrine  was  not  abrogated  by  such 
that  these  were  the  ovXy  reasons,  for  legislation.  Swan  v.  Hammond,  138 
they  only  extended  to  wills  under  Mass.  45.  The  court,  by  Colburn,  J., 
powers  of  appointment,  and  devises  said,  in  regard  to  the  above  reason- 
which  were  suspended  during  cover-  ing:  **This  argument  is  not  without 
ture  and  revived  by  the  husband's  force,  but  its  force  would  be  much 
death.  These  doctrines  are  elementary,  greater  if  we  could  see  any  good  reason 
and  a  general  reference  to  the  authori-  why,  in  the  case  of  a  man,  both  mar- 
ties  cited  on  the  argument  will  suffice,  riage  and  the  birth  of  a  child  should  be 
See,  especially  for  the  old  doctrine,  held  necessary  for  the  revocation  of  his 
Forse's  Case,  4  Rep.  61,  and  notes  to  will.  The  rule  was  adopted  from  the  civil 
modern  editions,  and  the  reference  to  law,  and  is  now  firmly  established  as 
Plowden  343;  also  4  Kent's  Com.  (13th  part  of  the  common  law;  but  the  rea- 
ed.)  523-527.  Our  constitution  has  done  son  upon  which  it  is  founded  is  not  ob- 
away  with  all  the  disabilities  of  cover-  vious.  Marriage  alone  in  the  case  of  a 
ture  on  this  head,  and  expressly  author-  man  or  woman  would  seem  to  be  a  suf - 
ized  every  married  woman  to  make  ficient  change  in  condition  and  circum- 
wiils  of  her  estate  as  if  she  were  sole,  stances  to  cause  an  unimplied  revoca- 
This  leaves  her  case  to  be  governed  by  tion  of  a  will  previously  made.  A  will 
the  same  rule  which  would  apply  to  made  before  marriage,  and  taking  effect 
anyone  else  on  change  of  condition,  after  marriage,  must  take  effect  in  a 
Apart  from  some  decisions  based  on  very  different  manner  from  that  in  the 
statutory  or  peculiar  local  usages,  the  mind  of  the  testator  when  the  will  <was 
doctrine  is  quite  uniform  that  marriage  made.  The  rights  of  the  husband  or  wife 
alone,  without  birth  of  Issue,  will  not  must  greatly  modify  its  provisions ;  and 
revoke  a  man's  will.  It  may  be  doubt-  it  can  hardly  be  supposed  that  an  un- 
ful  whether,  under  our  statutes  con-  married  person  would  make  the  same 
cerning  children  born  subsequently,  the  will  he  or  she  would  make  after  mar- 
birth  of  issue  would  have  the  same  sig-  riage.  If  we  were  under  no  restraint, 
nificance.  That  question  is  not  before  we  might  well  hesitate  to  hold  that, 
us.  But  there  is  no  sound  reason  that  since  testamentary  capacity  has  been 
we  can  perceive  why,  in  the  absence  given  to  women,  a  will  made  by  a  worn - 
of  statute,  implied  revocations  should  an  when  sole  should  be  revoked  only 
be  extended,  or  should  be  differently  by  marriage  and  the  birth  of  a  child, 
treated  as  between  men  and  women,  as  in  case  of  a  man,  for  the  sake  of  uni- 
when  the  property  rights  of  married  formity  only,  when  we  are  inclined  to 
women  have  ceased  to  be  hampered  by  think  a  better  rule  would  be,  that,  in 
marriage.  "  case  of  a  man,  his  will  should  be  revoked 
In  Webb  v.  Jones,  36  N.  J.  Eq.  163,  by  marriage  alone.  But  such  a  rule 
a  widow  made  her  will  disposing  of  can  only  be  introduced  by  the  Legisla> 
her  property.  She  afterward  entered  ture.  In^«j|f/aii<^,  by  the  Stat.of  7  Will, 
into  a  marriage  settlement,  whereby  IV.  and  i  Vict., ch.  26,  ^  18,  and  in  many 
she  assigned  a  very- large  part  of  her  of  the  states  in  this  country,  it  has  been 
property  (it  was  all  personal)  and  the  provided  by  statute  that  the  wills  of 
income  thereof,  and  of  all*  her  other  both  men  and  women  shall  be  revoked 
property,  to  trustees  in  trust  for  herself  by  marriage.  See  collection  of  statutes 
for  life,  and  after  her  death  to  distrib-  in  i  Jarm.  on  Wills  (5th  ed.)  122,  note. 
ute   the  property  assigned   to    certain  But  we  are  of  opinion  that  the  question 
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substantially  the  whole,  estate  was  devised,  the  will  was  revoked 
by  the  testator's  marriage  and  the  birth  of  a  child  conjointly,*  un- 
less provision  was  made  for  the  wife  and  children  by  the  will  or 

now  before  us  has  been  so  far  settled  by  4  Ad.  &  El.  587 ;  31  E.  C.  L.  143 ;  Doe  v. 

statute  as  not  to  admit  of  change  by  Lancashire,  5  T.  R.  49;  Christopher  z'. 

construction.     Section  8  of  the  Massa-  Christopher,  Dick.  445,  citing  4  Burr. 

chusetis  Pub.  Stat.,  ch.  127,  after  pro-  2182;  Spraag  v.  Stone,  Ambl.  721 ;  Ken- 

viding  that  no  will  shall  be  revoked,  ebel  v,  Scrafton,  2  East  530 ;  Brush  v. 

unless  by  burning,  tearing,  etc.,  or  some  Wilkins,    4   Johns.  Ch.  (N.  Y.)  506; 

other  writing  executed  in  the  manner  Havens  v.  Van  Den  Burgh,  i  Den.  (N. 

required  in  the  case  of  a  will,  goes  on  Y.)    27;     Warner  t>.   Beach,    4  Gray 

as  follows :  *  But  nothing  contained  in  (Mass.)  163 ;  Wilcox  xk  Rootes,  i  Wash. 

this  section  shall  prevent  the  revoca-  (Va.)  140;  Baldwin  t;.  Spriggs,  65  Md. 

tion  implied  by  law  from  subsequent  373.  See  Jacks  v.  Henderson,  i  Desaus. 

changes  in  the  condition  or  circum-  (S.  Car.)  5^6;  Tomlinson  v.  Tomlinson, 

stances  of    the    testator.*      It  is    not  i  Ashm.  (f*a.)  224;  Yerby  v,  Yerby, 

apparent  that  an  entire  revocation  by  3  Call  (Va.)  334;   Morgan  v,  Daven- 

implication   of  law   results  from   any  port,  60  Tex.  230. 

change  of  condition  or  circumstances.  Where  Testator  Is  Married. — Where 

except  that  of  a  subsequent  marriage,  a  married  man  made  a  will,  survived* 

See  the  discussion  in  Warner  v.  Beach,  his  wife,  married  again,  and  had  issue 

4  Gray  (Mass.)  162.     This  clause  as  to  by  his  second   wife,   it  was  held  that 

implied    revocations    was    first    intro-  the  will  was  revoked.     Christopher  v. 

duced  in  the  MassacAusefts  Rev.  Stat.,  Christopher,  Dick.  445,  citing  4  Burr, 

ch.  62,  §  9.    The  other  provisions  as  2182;  Baldwin  v,  Spriggs,  65  Md.  373. 

to  revocation  were  substantially  taken  So  where  a  married  man   made  his 

from  the  Statute  of  1783,  ch.  24,  §   2.  will,  had  issue,  survived  his  wife,  and 

The  commissioners,   in   their  note    to  married  again,  Sir  R.  R.  Arden,  M.  R., 

this  section,  say:    *The    clause   as  to  inclined  to  the  opinion  that  the  will 

implied    revocations    recognizes     and  was  revoked.     Gibbons  T;.Caunt,4  Ves. 

adopts  the  existing  law,  as  established  Jr.  848.  Compare  Havens  v.  Van  Den 

and  understood  among  us.'     And  their  Burgh,  i  Den.  (N.  Y.)  27. 

further  discussion  of  this  subject  shows  BabBaquent  Acquisition  of  Property, , 

clearly  that  they  had  in  mind  the  rule  -  which  is  not  affected  by  the  will,  af- 

of  the  common  law,  that,  in  case  of  a  fords  no  ground  for  not  applj'ing  the 

man,  marriage  and  the  birth  of  a  child,  rule.     Baldwin  v,  Spriggs,  65  Md.  373. 

and,  in  case  of   a  woman,   marriage  Posthamoua  Oblldren. — It  was  imma- 

alone,  revoked  a  will  previously  made,  terial  that  the  birth  of  the  child  was 

We  are  of  opinion  that  this  provision  posthumous,   and   the    probability    of 

as  to   implied    revocations,    from    its  such  event  not  disclosed  to  the  testa- 

*  language,  and  the  reasons  given  for  its  tor.     Doe  v,  Lancashire,  5  T.  R.  49 ; 

introduction,  has  substantially  the  force  Israeli  v,   Rodon,   2    Moo.  P.  C.  51; 

.  of  an  express  enactment  of  the  rules  of  Matson  v.  Magrath,   i  Rob.  680.    See 

the  common  law,  which  we  are  not  at  Hart  v.  Hart,  70  Ga.  764 ;  Squire's  Es- 

liberty  to  change,  even  if  the   reason  tate,  11    Phila.   (Pa.)   no;   Warner  x;. 

for  the  rule,  in  case  of  a  woman,  no  Beach,  4  Gray  (Mass.)  163. 

longer  exists.   This  was  the  vi^w  taken  But  in  Ordish  f.McDermott,  2  Redf. 

in  Brown  v.  Clark,  77  N.  Y.  369,  upon  (N.  Y.)  460,  it  was   held   that  a  will 

a  similar  question,  under  a  statute  of  made  in  ignorance  of  the  existence  of  a 

New  Tork,**    See  Blodgett  v.  Moore,  living  child,  is  not  revoked,  even atcom- 

141  Mas».  75.    Compare  Ward's  Will,  mon  law,  by  the  discovery  of  its  exist- 

70  Wis.   255;    Brown    v,    Clark,    77  ence. 

N.  Y.  369.  BubstantiaUy  Whole  Estate  Must  Be 

Of  course,  where  a  statute  provides,  DoTised. — Where  less  than  the  whole 

that  the  will  shall  be  revoked  by  mar-  estate  is  disposed  of  it  has  been  said 

riage,  there  is  no  room  for  controversy,  that  the  will  is   not   revoked.     Lord 

McAnnulty  t^.  McAnnulty,  120  111.  26;  Mansfield  in  Brady  v.  Cubitt,  Doug. 

Brown  v.  Clark,  77  N.  Y.  369.  31 ;   Lord    Ellenlough  in    Kenebel  v. 

1.  I  Jarm.  on  Wills  (5th  ed.)  *i23;  4  Scrafton,  2  East  541 ;  Tindal,  C.  J.,  in 

Kent's  Com.  (13th  ed.) 527;  Doe  v.Edlin,  Marston  v.  Roe,  8  Ad.  &  El.  14;  35  E. 
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by  previous  settlement,  or  unless  they  would  derive  no  benefit 
from  setting  it  aside ;  for  circumstances  producing  such  a  change 
in  the  testator's  situation  naturally  lead  to  the  presumption  that 
he  could  not  have  intended  a  previous  disposition  which  was  with- 
out provision  for  them  to  continue  unchanged.* 

C.  L.  303 ;  Denman,  C.  J.,  in  Doe  xk  Matson  v.  Magrath,  i  Rob.  680 ;  6  No. 

Edlin,  4  Ad.  &  El.  587;  31   £.  C.  L.  Cas.  709;  I3jur.  350;  Marston  v.  Roe, 

143 ;  Havei)8  v.  Van  Den  Burgh,  i  Den.  8  Ad.  &  El.  14;  35  £.  C.  L.  303;  Baldwin 

(N.  Y.)  27.  V.  Spriggs,  65  Md.  373. 

"Supposing  this  to  be  clear  (though  Hence  a  provision  for  the  wife  and 

it  has  never  been  positivelj  decided),  it  children,    under   settlement    executed 

would  remain  to  be  considered  whether  after  the  will,  cannot  prevent  revoca- 

a  will  which  actually,  though  not  pro-  tion,  as  it  might  have  done  had  the 

fessedly,  disposes  of  the  testator's  entire  question  been  one  solely  of  intention, 

estate,  as  where  there  are  particular  i  Jarm.  on  Wills  (5th  edi),§  125*  Israeli 

gifts  sufficient  to  absorb  the  whole,  but  v,  Rodon,  2  Moo.  P.  C.ji.    See  Matson 

noresiduary  disposition, falls  within  the  v,  Magrath,  i    Rob.  iSo,     See  Corker 

principle.    Considering,  however,  that  v.  Corker,  87  Cal.  643. 

^the  inquiry  is  not  what  the  testator  in-  "Neither  will  a  provision  for  the  wife 

'tended,  but  of  the  fact  whether  the  alone  suffice,  -though  made  before  the 

wife  and  children  be  provided  for,  it  will;  and  it  is  not  clear  that  a  provision 

can  scarcely  be  doubted  that  this  ques-  for  children  alone,  though  made  before 

tion  would,  if  it  arose,  be  answered  in  the  will,  would  be  sufficient  for  that 

the  affirmative.'*  i  Jarm.  on  Wills  (5th  purpose;   for   since  the  revocation  by 

ed.)  *I25.  marriage   and   the   birth    of    children 

1.  I  Jarm.  on  Wills  (5th  ed.)   *Z28.  results  from  a  tacit  condition  annexed 

See  Kenebel  v,  Scrafton,  2  East  530 ;  to  the  will,  that  it  shall  be  so  revoked 

Havens   v.  Van    Den   Burgh,   i   Den.  unless  both  wife  and  children  are  pro- 

(N.  Y.)  27;    Warner  v.  Beach,  4  Gray  vided  for,  and  is  not  dependent  on  the 

(Mass.)    163;    Baldwin  v,  Spriggs,  ^  testator's    intention,   no    circumstance 

^^*  373'  demonstrative  of  a  contrary  intention 

In  Doe  V.  Edlin,  4  Ad.  &  El.  587 ;  31  on   his   part,   such   as  a  provision  for 

*  E.   C.    L.    143,   Denman,   C.  J.,  said:  children  (though  the  birth  of  children 

'*  The   rule    as   to   marriage    and  the '  necessarily  supposes  marriage),  can  ef- 

birth  of  a  child,  amounting  to  an  im-  feet  the   question."    i  Jarm.  on  Wills 

plied  revocation  of  a  will  of  lands,  is  (5th  ed.)  ^125;  Marston  v.  Roe,  8  Ad. 

not  of    universal    application;   for   it  &  El.  14;  35  E.  C.  L.  303. 

does   not  apply    in  cases  where    the  Extrinsic  ETidenoe. — Evidence    (not 

whole  estate  is  not    devised    by    the  amounting  to  proof  of  republicatiq^ 

former  will ;  nor  where  a  man  has  been  cannot  be  received  in  a  court  of  law 

married  before,  and  there  are  children  to   show   that  the  testator  meant  his  * 

of  the  first  marriage  (at  least  not  in  all  will  to  remain  in  force,  notwithstand- 

such  cases);  nor  where  the  marriage  is  ing  the  subsequent  marriage  and  birth  • 

in    contemplation,  and    the    intended  c^  issue.    Marston  z^.  Roe,  8  Ad.  &  El. 

wife,  and  the  children  the  testator  may  14;  35  E.  C.  L.  703.     See  Baldwin  v, 

have  by  her,  after  her  marriage,  have  Spriggs,  65  Md.  381 ;  Hoitt  v,  Hoitt,  63 

a  provision   made  for    them  under  a  N.  H.  498;  Gay  v.  Gay,  84  Ala.  44;  4 

former  will."  Kent's  (Jom.  (12th  ed.)  578. 

Rule  Independent  of  Actnal  Intention  This  doctrine  was  placed  partly  up- 

— Settlement  After  Will — Settlement  on  on  the  ground  that  the  presumption  in 

Cbildren. — "  The  doctrine  does  not  sup-  favor  of  revocation  is  juris  et  de  jure^ 

pose  that,  in  every  particular  instance,  and  partly  upon  the  ground  that  the 

an  intention  to  revoke  actually  exists,  admission  of    such  evidence    (in  the 

but  it  annexes  to  the  will  a  tacit  con-  case  of  a  devise  of  realty)  was  incon- 

dition  that  the  party  does  not  intend  it  sistent  with    the   Statute    of   Frauds, 

to  come  into  operation,  if  there  should  Marston  v.  Roe,  8  Ad.  &  El.  59;  35  £. 

be  a  total  change  in  the  situation  of  his  C.  L.  303. 

family."     i   Jarm.  on   Wills  (5th  ed.)  In  some  states,   such  evidence  has 

*I24.  Se^  Doe  v.  Lancashire,  5  T.  R.  been  admitted   upon   the  authority  of 

49;  Israeli  v,  Rodon,  2  Moo.  P.  C.  51 ;  the  ecclesiastical  decisions  which  held 
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In  New  Yark^  California,  and  several  other  states,  it  is 
expressly  provided  that  if  a  testator  marry  and  leave  a  widow  or 
issue,  the  will  is  revoked  unless  provision  be  made  for  them  in  the 
will,  or  by  settlement,  or  they  are  in  such  way  mentioned  in  the 
will  as  to  show  an  intention  not  to  provide  foe  them,  and  no  other 
evidence  to  rebut  the  presumption  of  revocation  can  be  received.* 

the  presumption  merely  one  of  inten-  tion,  which  would  have  operated  only 
tion.  Yerby  v,  Yerby,  3  Call  (Va.)  to  let  in  the  eldest  son  to  the  whole  of 
541;  Brush  V.  Wilkins,  4  Johns.  Ch.  that  estate,  which  he  had  by  the  will 
(N.  Y.)  506.  divided  between  the  eldest  son  and  the 
Wliether  Will  Is  Rovoked  in  Favor  of  other  children  of  the  first  marriage.' 
Pneziiting  Children. — *'[t  seems,  also,  The  reason  of  the  M.  R.  extends  only  to 
that  marriage  and  the  birth  of  a  child  cases  in  which  the  heir  is  among  the 
or  children  revoke  a  will  which  is  sub-  pre-existing  children,  and  it  is  prob- 
ject-  to  the  old  doctrine,  only  where  able  that  the  revocation  would  take 
the  effect  of  throwing  open  the  prop-  effect,  notwithstanding  the  existence  of 
ertj  to  the  disposition  of  the  law,  such  children,  where  the  consequence 
would  be  to  let  in  such  after  born  of  the  intestacy  would  be  to  cast  the 
child  or  children;  for,  if  it  would  oper-  estate  on  one  of  the  subsequently  born 
ate  for  the  exclusive  benefit  of  a  pre-  children  (being  an  eldest  or  only  son), 
existing  child,  the  ground  for  subvert-  or  upon  the  children  of  both  marriages 
ing  the  will  fails.  Thus,  in  Sheath  v,  (all  being  daughters).  Such  is  the  rule 
York,  I  Yes.  &  B.  390,  where  a  testa-  in  regard  to  personal  estate  (this,  or  at 
tor,  having  a  son  and  two  daughters,  least,  the  children's  share  of  it,  being 
directed  his  real  and  personal  estate  to  distributable  among  all  the  children 
be  sold  for  payment  of  his  debts  and  pari  passu),  a  testamentary  disposition 
for  the  benefit  of  those  children.  The  of  which  has  been  decided  to  be  re- 
testator  was  at  that  time  a  widower,  voked  by  a  subsequent  marriage  and 
he  married  again,  and  had  issue,  one  birth  of  children,  notwithstanding  the 
child.  The  question  arose,  on  a  bill  prior  existence  of  children.  Holloway 
filed  by  the  creditors  for  a  sale,  v.  Clarke,  1  Ph.  339  (Walker  v. 
whether  the  will  was  revoked  as  to  the  Walker,  2  Curt.  854).  See  also  Gibbon 
real  estate.  Sir  W.  Grant  held  that  it  v,  Caunt,  4  Ves.  Jr.  849;  Wright  v, 
was  not.  'In  all  cases,'  he  said,  *  the  Netherwood,  2  Salk.,  by  Evans,  593. 
will  has  been  that  of  a  person  who,  These  observations  assume  that  the 
having  no  children  at  the  time  of  mak-  effect  of  the  will  being  revoked  by  the 
ing  it,  has  afterwards  married,  and  had  application  of  the  doctrine  in  question, 
an  heir  bom  to  him.  The  effect  has  will  be  to  produce  intestacy;  but  this  is 
been  to  let  in  such  after  born  heir  to  not  necessarily  the  case ;  for  the  conse- 
an  estate  disposed  of  by  will  made  be-  quence  of  the  revocation  might  have 
fore  his  birth.  The  condition  implied  been  (Helyar  v,  Helyar,  cited  Ph.  413; 
in  these  cases  was,  that  the  testator,  Sullivan  v,  Sullivan,  cited  1  Ph.  343; 
when  he  made  his  will  in  favor  of  a  Emerson  v.  Boville,  i  Ph.  324),  to  re- 
stranger  or  more  remote  relation,  in-  vive  a  prior  uncanceled  will,  which  con- 
tend^ that  it  should  not  operate  if  he  tained  a  provision  for  the  wife  and 
should  have  an  heir  of  his  own  body,  children,  protecting  it  from  the  revoca- 
In  this  case,  there  is  no  room  for  the  tion  which  the  marriage  and  the  birth 
operation  for  such  a  condition,  as  this  of  children  produced  on  the  subse- 
testator  had  children  at  the  date  of  the  quent  will."  i  Jarm.  on  Wills  (5th  ed.) 
will,  of  whom  one  was  his  heir  appar-  *i26, 127. 

ent,  and  was  alive  at  the  period  of  the  1.  So  in  Nevada,  Dakota,  Montana, 

second  marriage,  of  the   birth  of  the  and  Alabama, 

children  by  that  marriage,  and  of  the  See  Gay  v.  Gay,  84  Ala.  44 ;  Belton 
testator's  death.  Upon  no  rational  v.  Summer,  31  Fla.  139;  Parish  v.  Par- 
principle,  therefore,  can  this  testator  ish,  42  Barb.  (N.  Y.)  274;  Havens  v, 
he  supposed  to  have  intended  to  revoke  Van  Den  Burgh,  z  Den.  (N.  Y.)  27; 
his  will  on  account  of  the  birth  of  other  Brush  v.  Wilkins,  4  Johns.  Ch.  (N.  Y.) 
children,  those  children  not  deriving  506;  Baldwin  v,  Spriggs,  65  Md.  373; 
»ny  benefit  whatever  from  the  revoca-  Matter  of  Burton's    Will   (Surrogate 
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The  Statute  of  Victoria  expressly  provides  that  every  will  made 
by  a  man  or  woman  shall  be  revoked  by  his  or  her  marriage,  with 
the  exception  of  certain  wills  made  in  the  exercise  of  powers  of 
appointment,^  and  similar  provisions  exist  in  some  states.^  Under 
such  legislation  marriage  alone  produces  complete  revocation, 
irrespective  of  the  testator's  intent,  without  the  birth  of  issue.* 
In  most  of  the  United  States^  however,  statutes  also  exist  which 
provide,  with  slight  modifications  and  exceptions  in  the  several 
states,  that  a  will  made  when  there  are  no  issue  living,  without 
mention  of  possible  issue,  is  revoked  if  the  testator  leave  a  legiti- 
mate child  * 

Ct.),  25  N.  Y.  Supp.  824;  Nutt  V.  Nor-  it  was  held  that  whenever  new   moral 

ton,  142  Mass.  242.  and    testamentaxy  duties  arise   subse- 

An  unmarried  man  bj  will  ordered  quent  to  the  execution  of  a  will,  the 

the  sale  of  his  real  and  personal  prop-  will    is    revoked    bj   presumption    or 

erty,  the  investment  of  the  proceeds,  operation  of  law,  unless  the  objects  of 

and  the  paj^ment  of  the  interest  to  a  those  duties  are  provided  for,  either  bj 

lady   whom  he  subsequently  married;  the  law  or  the  will, 
after  his  decease  a  son  was  born,  who        8.  i  Jarm.  on  Wills,  §  129;  i  Vict.,  ch. 

was  not  provided  for  in  the  will.     It  26,  §  19;  North  Carolina  Code  (1883), 

was  held  that  as  to  the  widow,  the  will  §  2178.   See  Morgan  v.  Ireland,  i  Idaho 

was  revoked  by  the  marriage ;  and  as  to  786 ;  McAnnulty  v.  Mc  Annuity,  120  111. 

the  son,  by  his  birth  after  the  testator's  26 ;   Sanders  v,  Simcich,  65  Cal.   52  ; 

death,  without  being  provided  for  there-  Corker  v.  Corker,  87  Cal.  643.     Such 

in;  and  that  the  estate  must  be  distrib-  is  the  effect  in  regard  to  a  woman's 

uted  as  in  cases  of  intestacy.  Edward's  will    under    analogous  statutes.      See 

Appeal,  47  Pa.  St.  144.  Fransen's  Will,  26  Pa.  St.  202 ;  Walker 

1.  I  Vict.,  ch.  26,  4  18.     For  review  v.  Hall,  34  Pa.  St.  483. 

of  recent  English  decisions  upon  the  4.  So   in    Connecticnty  New  Jersey, 

subject,  see  89  Law  Times  20.  Delaware^  Virginia^    West  Virg-inia^ 

2.  See  local  statutes;  also   Byrd  v.  Kentucky^    Texas,   Mississippi,   Indi- 
Surles,  77  N.  Car.  435.  ana,  Georgia  and  Louisiana,  Stimson's 

In  Rhode  Island,  Connecticut,  Illi'  Am.  Stat.  Law,  §  2676,  citing  CouMec- 

nois   and  Georgia,  a  will    is   revoked  ticut  Rev.  Stat.  (1875),  tit.  18,  ch.  11,  § 

by  the  testator's  subsequent  marriage.  6;     New     Jersey     Revision     (1877), 

Stimson  Am.  Stat.  Law,  §  2676,   cit-  "Wills,"   §  8;    Delaware  Rev.    Code 

ing  Rhode  Island  Vuh.SiiX.  {1^2),  ch.  (1874),   ch.  84,   §    11;    Virginia   Code 

182,  §  6;  Connecticut  Laws  (1885),  ch.  (1873),  c^-   *'S,  §  17;    West   Virginia 

no,  \  135.     Compare  Goodsell's   Ap-  Laws   ^1882),  ch.  84,  ^  16;    Kentucky 

peal,  55  Conn.  171 ;  Illinois  Rev.  Stat.  Gen.  Stat.  (i873),ch.  113,  §  24;    Texas 

(1883),    art.  39,   §    10;   Georgia    Code  Rev.  Stat.  (1879,)  h  4809;  Mississippi 

(1882),  §  2477.     See  Tyler  v.  Tyler,  19  Code  (1880),  §  1263;  Indiana  Rev.  Stat. 

111.  151 ;  Duryea  v,  Duryea,  85  111.  41;  (1881),^  2560;  Georgia  Code  (1882),  § 

Morgan  v,  Ireland,  i  Idaho  786;  Loo-  2477;  Louisiana  Rev.  Civ.  Code  (1875), 

mis  XK  Loomis,  51  Barb.  (N.  Y.)   257;  ^  1705. 

Blodgett  V.  Moore,  141  Mass.  75;  Fran-        Conatmotion. — See  further,  as  to  con- 

sen*s  Will,  26  Pa.  St.  202 ;  American  struction  of  local  statutes  referred  to 

Board,  etc.  v.  Nelson,  72  111.  ^64;  Brown  in  above  section,  Branton  r.  Branton, 

r.  Scherrer  (Colo.  1894),  3S  Pac.  Rep.  23   Ark.   569;    Rhodes   v,   Weldy,   46 

427;  Wheeler  v.  Wheeler,  i  R.  I.  364;  Ohio  St.  234;  Evans  v,  Anderson,  15 

Phaup  V,  Wooldridge,  14  Gratt.  ( Va.)  Ohio   St.  324;  Ash  v.  Ash,  9  Ohio  St. 

332;   Morgan    v,  Davenport,    60  Tex.  383;  Alden  v.  Johnson,  63  Iowa   124; 

230;  Roane  v,  Hollingshead,  76  Md.  Squire's  Estate,  11    Phila.  (Pa.)   no; 

369.  And  see  also  Church  r.  Crocker,  3  Ward  v.  Ward,  120  111.  iii;  Gar   v. 

Mass.  17;    Noyes    v,   Southworth,  55  Gay,  84  Ala.  38;   Baldwin  v.  Spnggs, 

Mich.   173;     Sanders   v.    Simcich,  65  65  Md.  373 ;  Armistead  f.  Dangerfield, 

Cal.  50.  3  Munf.  (Va.)  20;  Parham's  Succes- 

In  Morgan  v.  Ireland,  i   Idaho  786,  sion,    11    La.   Ann.  646;   Coudert   r. 
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Coudert,  43  N.  J.  Eq.  407 ;  Stevens  v,  ries,  and  dies,  leaving  a  widow,  but  no 

Shippen,  38   N.   J.   Eq.  487;   Hackett  known  heirs  or  kindred,  it  is  clearly  rc- 

r.  Stephens,  3  La.  Ann.  271 ;  Lewis  v.  voked,  so  far  as  to  give  to  his  widow, 

Lewis,  8    La.    Ann.    378 ;    Morse   r>,  both  the  real  and  personal  estate  abso- 

Morse,  42  Ind.  365 ;  Hughes  v,  Hughes,  lutely.    Walker  v.  Hall,  34  Pa.  St.  483. 

37  Ind.  183;    Bloomer   v.   Bloomer,  2  See  Edward's  Appeal,  47  Pa.  St.  144; 

Bradf.  (N.  Y.)  339;  Church  v,  Crocker,  Hollingsworth's  Appeal,  51  Pa.  St.  51S; 

3  Mass.   17;    Prentiss   v.   Prentiss,  11  Fidelity  Ins.,  etc.,  Co.'s  Appeal,  121  Pa. 

Allen  (Mass.)    47;    Nutt   v,   Norton,  St.  i. 

142  Mass.  242;  Hart  v.  Hart,  70  Ga.  Ohio. — B.  made  his  will  June 20, 1830, 
764;  Holloman  v,  Copeland,  10  Ga.  79;  devising  all  his  estate  to  his  wife,  and 
Thomas  V.  Black,  113  Mo.  66;  Negus  died,  without  issue,  on  the  7th  of  July 
t'.  Negus,  46  Iowa  487 ;  Fallon  v.  Chid-  following,  seised  of  lands.  The  will  was 
ester,  46  Iowa  588 ;  McCullum  r.  Mc-  admitted  to  probate  Oct.  7,  1830;  and 
Kenzie,  26  Iowa  510;  Carey  v.  Baughn,  on  the  4th  of  December  following,  the 
36  Iowa  540;  Osborn  v,  Jefferson  Nat.  widow  of  B.  was  delivered  of  a  son,  the 
Bank,  116  111.  130;  Tomlinson  t/.  Tom-  child  ofM.  It  was  held  that  at  the 
linson,  i  Ashm.  (Pa.)  224;  In  re  War-  time  of  making  such  will,  the  testator 
delVs  Estate,  57  Cal.  484;  Beck  v.  had  no  child  in  esse,  within  the  mean- 
Metz,  25  Mo.  70;  Pounds  v.  Dale,  48  ingof  section  five  of  the  Act  of  1824,  re- 
Mo.  270;  Hockensmith  i;.  Slusher,  26  lating  to  wills,  and  therefore  that  the 
Mo.  237;  Guitar  v,  Gordon,  17  Mo.  birth  of  the  child  avoided  the  will. 
408;  Wetherall  v.  Harris,  51  Mo.  65;  Evans  v.  Anderson,  15  Ohio  St.  324. 
Cotheal  v.  Cotheal,  40  N.  Y.  405;  Georg^ia. — Where  a  testator  made  his 
Moon  V,  Evans,  69  Wis.  667 ;  Coates  v.  will  devising  his  property  to  his  wife 
Hughes,  3  Binn.  (Pa.)  498;  Fidelity  and  children  then  in  life,  and  two  years 
Ins.,  etc.,  Co. 's  Appeal,  121  Pa.  St.  i;  after  the  date  of  his  will  had  another 
Chace  v,  Chace,  6  R.  I.  407;  Potter  v.  child  born,  for  whom  no  positive  pro- 
Brown,  II  R.  I.  232 ;  Sanford  v.  San-  vision  was  made,  and  departed  this  life 
ford,  4  Hun  (N.  Y.)  753;  Matter  of  without  altering  said  will  after  the  birth 
Huiell,6  Dem.  (N.  Y.)  352  ;  Mercantile  of  such  after  born  child,  it  was  held  that 
Trust,  etc.,  Co.  v.  Rhode  Island  Hos-  according  to  the  provisions  of  the  Act 
pital  Trust  Co.,  36  Fed.  Rep.  863 ;  of  1834,  the  testator  must  be  considered 
Morgan  v,  Davenport,  60  Tex.  230;  as  having  died  intestate,  notwithstand- 
Waterman  v.  Hawkins,  63  Me.  156;  ing  such  after  born  child  might  be 
Cunningham  v,  Cunningham,  30  W.  entitled  to  some  portion  of  the  testator's 
Va.  599;  Wilcox  v.  Rootes,  i  Wash,  property  under  the  will,  on  the  hap- 
(Va.)  140.  Compare  Ellis  v»  Ellis,  2  pening  of  certain  contingencies  men- 
Desaus.  (S.  Car.)  556;  Savage  V.  M ears,  tioned  therein,  under  the  general  de- 
2  Rob.  (Va.)  570  ;  M*Cay  v,  M'Cay,  i  scription  of  ** children."  Holloman  v, 
Murph.  (N.  Car.)  447.  Copeland,  10  Ga.  79. 

Pennsylvania. — In  Pennsylvania^  a  In  Deupree  T'.  Deupree,  45  Ga.  415,  it 

will  is  revoked  under  the  following  cir-  was  held  that  the  marriage  of  a  testator 

cumstances.  First.  The  will  of  a  single  or  the  birth  of  a  child  to  him  subse- 

woman  is  revoked  by  her  subsequent  quent  to  the  making  of  a  will,  in  which 

marriage,  and  is  not   revived   by  the  no  provision  is  made  in  contemplation 

death  of  her  husband.     Second.  If  a  of  such  an  event,  is,  by  presumption  of 

man  makes  his  will  and  marries,  and  law,  a  revocation  of  the  will,  and  this 

dies  leaving  a  widow,  so  far  as  regards  presumption  cannot  be  rebutted  by  any 

the  widow  he  dies  intestate;  that  is,  his  declarations  of  the  testator,  whether  by 

will  is  revoked  pro  tanto.    Third.    If  parol  or  in  writing,  at  the  time  of  the 

t  man  makes  his  will,  and  has  an  after  marriage,  or  even  by  a  settlement  on 

born  child,  or  children,  not  provided  for  the  wi^,  and  a  renunciation  by  her  of 

in  such  will,  and  dies  leaving  such  after  all  interest  in  the  estate  of  her  husband, 

born  child,  or  children,  so  far  as  regards  unless  the  declarations  or  provisions  be 

such  child,  or  children,  he  dies  intes-  testamentary  in  their  character,  and  be 

tate,  and  his  will  is  revoked /r^  tanto.  executed  by  the  testator  with  the  forms 

Fourth.  If  a  man  makes  his  will  and  and  solemnities  required  for  making  a 

marries,  and  dies  leaving  a  widow  and  will. 

child  not  provided  for  in  such  will,  Illegitimate  Cliildreii — lotva. — Under 

bis  will  is  not  revoked  absolutely,  as  the  statutes  of  this  state,  an  illegitimate 

*t  common  law,   but  only  pro  tanto.  child,  which  has  been  notoriously  rec- 

Fiith.  If  a  man  makes  his  will,  mar-  ognized  by  its  father,  inherits  from  the 
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16.  Extrinno  Xvidenoe. —  Where  the  effect  of  doubtful  acts  of 
revocation  is  to  be  established,  extrinsic  evidence  of  the  surround- 
ing circumstances,  and  even  of  the  verbal  or  written  declarations 
of  the  testator,  is  admissible,  to  show  the  intent  with  which  the 
act  was  committed.^  But  when  the  act  is  insufficient  to  consti- 
tute a  legal  revocation,  evidence  of  the  intent  is  irrelevant  and 


father  share  and  share  alike  with  his  should  have  been  given  to  her  long 

legitimate  children ;  and  the  birth  and  before ;  but  that  is  not  a  valid  reason 

recognition  of    an   illegitimate  child,  why   a    law  giving  additional    rights 

after  the  execution  of  a  will  bj  the  should  operate  retrospectively.     Pes- 

father,  has  the  effect  to  revoke  the  siblj  estates  in  like  situation  with  the 

will,  the  same  as  the  birth  of  a  legiti-  one  before  us  have  been  settled  and 

mate  child.    Milburn  v,  Milbum,  60  property  vested ;  possiblj  wrong  would 

Iowa  41 1.     Compare  Kent  v.  Barker,  a  be  inflicted  if  we  should  give  retroapec- 

Gra}'  (Mass.)  535,  tive  effect  to  this  statute.*' 

Adopted  Chlldron. — Subsequent  adop-        1.  Schouler  on  Wills  (2d  ed.),  ^  403; 

tion  of  a  child  is  held  no  revocation  in  Evan's  Appeal,  58  Pa.  St.  238;  Patter- 

Indiana  and  North  Carolina,     Davis  son  v.  Hickey,  32  Ga.  156;  Soudinot  v, 

v.  Fogle,  124  I nd.  41;    Davis  7*.  King,  Bradford,  2  Veates  (Pa.)   170;  Eyster 

89  N.  Car.  441.  v.  Young,  3  Yeates  (Pa.)  511 ;  Bethell 

RatrospeotlTa  Operation  of  Buoh  Stat-  v.  Moore,  2  Dev.  &  B.  (N.  Car.)  311 ; 

utaa. — Such  statutes  are  not  retrospec-  Tynan  v.  Paschal,  27  Tex.  286.     See 

tive.    Thus  in  Connecticut^  before   the  Betts  t.  Jackson,  6  Wend.  (N.  Y.)  173; 

act  of  1885  (Session  Laws  of  1885,  ch.  Law  v.  \j8iVf^  83  Ala.  432;  Collagan  r. 

no,  §   135))  a  man's  will  was  revoked  Burns,  57  Me.  449;  Pickens  v.  Davis, 

by  marriage  and  the  birth  of  a  child,  IJ4  Mass.  252;  Kidder's  Estate,  66  Cal. 

but  not  by  marriage  alone.  407 ;   Tucker  v.   Whitehead,  ^9  Miss. 

The  act  provides  that  **  if  after  the  594;  Vining  v.  Hall,  40  Miss.  83; 
making  of  a  will  the  testator  shall  Caeman  r.  van  Harke,  33  Kan.  333. 
marry,  or  if  a  child  is  born  to  the  tes-  After  the  death  of  the  testatrix,  a 
tator,  and  no  provision  is  made  in  the  will  twenty-five  years  old  was  discov- 
will  forsuch  contingency,  such  marriage  ered  in  a  barrel  among  waste  papers, 
or  birth  shall  operate  as  a  revocation  of  and  either  torn  or  worn  into  several 
such  will."  It  was  held  to  be  prospective  pieces,  which  were  scattered  loose 
only,  and  that  it  could  not  operate  upon  among  the  papers  in  the  barrel.  It  was 
any  will  where  the  marriage  or  birth  held  that  whether  the  injury  to  the  in- 
had  already  occurred  at  thetimethe  act  strument  was  done  by  the  testatrix  or 
was  passed,  although  the  testator  died  by  some  other  person,  and,  if  by  her, 
afterwards,  Goodsell's  Appeal,  55  Conn,  whether  accidentally,  or  intentionally, 
171.  Thecourt,  by  Pardee,J.,  said:  "  As  and  for  the  purpose  of  revoking  the 
a  rule  of  interpretation  all  statutes  are  will,  are  questions  of  fact  for  the  jury; 
to  operate  prospectively  unless  they  and  to  aid  them  in  determining  these 
contain  language  unequivocally  and  questions,  and  not  as  separate  and  in- 
certainly  retrospective.  The  'above  dependent  evidence  of  a  revocation,  the 
statute  looks  forward  and  not  back-  declarations  of  the  testatrix,  made  after 
ward.  It  can  be  said  to  be  a  remedial  the  date  of  the  will,  that  she  had  de- 
statute  only  in  the  sense  that  all  statutes  stroyed  it,  are  competent  evidence, 
are  passed  because  they  are  expected  to  Lawyer  v.  Smith,  8  Mich.  412. 
benefit  the  public  either  by  lifting  bur-  Intent  to  Raroke  WlioUy  or  in  Part — 
dens  or  conferring  privileges.  It  is  not  How  Shown. — In  Clarke  v.  Scripps,  2 
the  casting  of  a  common-law  rule  into  Rob.  568,  Sir  J.  Dodson  said  :  '*  The  in- 
the  fixed  form  of  a  statute ;  for  there  tention  of  a  testator  to  revoke  wholly, 
was  no  such  rule  in  existence.  It  is  the  or  in  part,  may,  I  conceive,  be  proved, 
gift  of  a  right  to  the  wife  to  demand  First.  By  evidence  of  the  expressed 
and  receive  a  greater  share  of  her  hus-  declaration  of  a  testator,  especially  if 
band's  estate,  under  specified  circum-  such  declaration  was  contemporane- 
stances,  than  she  previously  could  ous  with  the  act.  If  in  doing  the  act, 
receive.  We  may  be  of  opinion  that  whether  burning,  tearing,  or  destroy- 
the  right  given  to  the  wife  in  this  statute  ing   the  whole  or    a   part,  he  should 
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inadmissible.^  Inasmuch  as  marriage  and  birth  of  issue  are,  in 
themselves,  an  absolute  revocation  of  a  will  made  previous  to  the 
marriage,  but  not  in  contemplation  of  it,  extrinsic  evidence  of  the 
testator's  intent  to  the  contrary  is  inadmissible.' 

Zm.  BsviTAL  AJTD  BuuBUGATlov — 1.  At  Common  Law. — Until 
the  passage  of  the  Statute  of  Frauds,  29  Car.  II.,  ch.  3,  wills  of 
both  real  and  personal  property  could  be  revived  or  republished 
by  an  informal  writing  or  even  by  parol  evidence  of  the  testator's 
acts  or  declarations  showing  an  intent  to  revive.' 


declare  that  he  so  did  with  the  inten-  would  die  intestate,  and  leave  his  prop- 

tion  to  revoke,  there  would  be  the  act  ertj  to  be  distributed  according  to  the 

and  intention;  to  whatever  extent  the  statute,  was  held  insufficient  as  evidence 

act  was  carried,  if  he  declared  that  it  of    the   revocation   of  a  former   will, 

was  his  intention  thereby  to  revoke  the  Hylton  v,  Hylton,  i  Gratt.  (Va.)  161. 

instrument,  that  declaration,  I  appre-  1.  Shouler  on  Wills  (2d  ed.),  ^  403; 

bend,  coupled  with  the  act,  would  be  Smith  v,  Fenner,  i  Gall.  -(U.  S.)  170; 

sufficient.      Secondly.    The    intention  Hargroves  v.  Redd,  43  Ga.  143;    Gay 

may,  in  the  absence  of  any  express  dec-  v.    Gay,  60   Iowa   415;     Wittman    v, 

laration,  be  inferred  from  the  nature  Goodhand,  26  Md.  25;  Jackson  v.  Knif- 

and  extent  of  the  act  done  by  a  testator;  fen,  2  Johns.  (N.  Y.)  31.   See  Clark  v. 

I.  ^.,it  may  be  inferred  from  the  state  Smith,  34  Barb.  (N.  Y.)  140;  Hoitt  v, 

and  condition  to  which  the  instrument  Hoitt,  63  N.  H.  499;  Davis  v.  King,  89 

has  been  reduced  by  the  act.     From  N.  Car.  441. 

the  face  of  the  paper  itself,  it  may  be  The  legal  effect  of  revoking  a  subse- 
inferred,  either  he  did  intend  to  quent  will  containing  a  clause  expressly 
destroy  it  altogether,  or  did  not.  revoking  prior  wills,  cannot  be  con- 
Thirdly.  The  intention  may,  in  some  troUed  by  evidence  of  the  testator's 
degree  at  least,  be  inferred  from  extrin-  intent  to  revive  a  former  will.  Vurtzell 
sic  circumstances.  There  may  have  v,  Beckman,  52  Mich.  478. 
been  declarations,  not  direct  as  to  the  2.  Marston  v.  Roe,  8  Ad.  &  El.  14; 
revocation,  but  such  as  would  lead  to  jc  E.  C.  L.  303 ;  Israeli  v,  Rodon,  2 
the  inference,  whether  he  did  intend  to  Moo.  P.  C.  51 ;  Matson  v.  Magrath,  i 
revoke  the  will,  or  did  not."  Rob.  680.    See  Hoitt  v,  Hoitt,  63  N. 

Under  the  A /adama  statute,  which,  H.  498;  Baldwin  v.  Spriggs,  65  Md. 
after  excepting  certain  implied  revoca-  381 ;  Gay  v.  Gay,  84  Ala.  44 ;  4  Kent's 
tions,  provides  that  ^*a  will  in  writing  Com.  (12th  ed.)  578. 
can  be  revoked  by  burning,  tearing.  Formerly  the  ecclesiastical  courts 
canceling,  or  obliterating  the  same,  admitted  such  evidence.  Gibbons  v. 
with  the  intention  of  revoking  it,''  etc..  Cross,  2  Add.  455;  Johnston  v.  John- 
it  was  held  that  where  a  testator  had  ston,  i  Ph.  447  ;  Yerby  v.  Yerby,  3 
drawn  his  pen  through  the  name  of  Call  (Va.)  341 ;  Brush  v.  Wilkins,  4 
one  of  several  devisees,  evidence  of  his  Johns.  Ch.  (N.  Y.)  506.  See  supra^ 
declarations  that  he  thereby  intended  this  title,  Revocation  by  Marriage  and 
to  revoke  his  will   should   have   been  Birth  of  Issue. 

admitted ;  but  that    since    the   statute  8.  Scnouler  on  Wills  (2d  ed.),  $  444; 

omitted  the  words  "  or  any  clause  there-  Jackson  v.  Hurlock,  Ambl.494;  Alford  v, 

of,"  which  occur  in  the  original  English  Earle,  2  Vern.  209 ;  Peekford  v.  Parne- 

Statute  of  Frauds,  such  evidence  could  cott,  Cro.  Eliz.  493;  i  Saund.  277.    See  i 

only  be  admitted  to  prove  an  intention  Roll. Abr.617 ;  Tr.Pl.2 ;  Long  t;. Alfred, 

to  revoke  the  whole  will,  and  not  merely  3  Add.  48 ;  Braham  v.  Burchell,  3  Add. 

the  devise  to  the  person  whose   name  264;  Miller  v.   Brown,   2   Hagg.   209; 

was  canceled.     Law  v.  Law,  83  Ala.  Abney  v.  Miller,  2  Atk.  599;  Harvard 

43^'  V.  Davis,  2  Binn.  (Pa.)    425;  Jones  v. 

Evidence  that  a  subsequent  will  had  Hartley,  2  Whart.  (Pa.)  103 ;  Harwell 

been  made  and  afterwani  stolen  from  ik  Lively,   30  Ga.  315  ;    Bohanon  v, 

the  testator,  without  any  evidence  as  to  Walcot,  2  Miss.  336. 

iU  contents,  and  proof  of  his  declara-  Before  the  Statute  of  Frauds,  it  was 

tions,  after  the  will  was  stolen,  that  he  held  that  anything  which  showed  an 
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intent  that  a  will  of  lands  should  take  mistake,  whereupon  the  testator  said : 

effect  as  of  a  subsequent  date,  was  a  *'  That  is  my   will,''  Lord  Hardwicke 

sufficient   republication,     i  Roll.  Abr.  held  the  evidence  insufficient  to  estab- 

6i8,  pi.  7;  Anonymous,  2  Hun  (N.  Y.)  lish  the  animus  republicandi.     Abney 

48;  Barnes  v,  Crowe,  i  Ves.  Jr.  497;  v.  Miller,  3  Atk.  599. 

Cotton   V,  Cotton,    citing    Alford    v.  Where  There  Are  Two  WiUa  of  DUTer- 

Earle,  2  Vern.  209.  ent  Dates. — So  **  where  there  arc  two 

In  Braham  v,  Burchell,  3  Add.  264,  wills  of  different  dates,  both  remain- 
Sir  John  Nicholl  said  that  the  mere  ing  uncanceled,  some  direct  and  very 
conservation  of  a  will  for  many  years,  unequivocal  act  of  republication  is  re* 
taken  in  connection  with  its  place  of  quired  to  set  up  the  will  of  the  earlier 
deposit,  may  so  evidence  adherence  to  date,  and  so  revoke  that  of  the  later ; 
and  approval  of  it  as  to  amount  to  re-  for  the  presumption  of  law  is  strongly 
publication.  in  favor  of  the  last  dated  will  uncan- 

In  Miller  v.  Brown,  2  Hagg.  209,  as  celed."      Wms.   on    Exrs.   209,    citing 

stated  I  Wms.  on  Exrs.  207,  "which  also  Stride  v.  Cooper,  i  Ph.  336. 

was  a  question  whether  a  widow  had  Where   Bepnbllcatlon  of  an   Earlier 

republished   a  will   made  during  her  Will    Revokes    a    Later    WUl. — Where 

coverture,    the    evidence    established  the  effect  of  republishing  an  earlier  will 

that   after   the  death  of  her  husband  was  to  revoke  one  of  later  date  which 

she  frequently  recognized  the  instru-  remained  uncanceled  and  contained  an 

ment  as   her   will,   and  expressed  her  express  clause  of  revocation,  it  seems 

satisfaction  that  it  was  made ;  and  that  that  the   testator's  declarations  alone 

three   months   before   her  death,  and  were  held  insufficient, 

eighteen  months  after  that  of  her  hus-  In  Daniel  p.  Nockolds,  3  Hagg.  777, 

band,  she  delivered  to  one  of  the  ex-  as  stated  in  i  Wms.  on  Exrs.  210,  "  the 

ecutors  a  tin  box,  which  she  told  him  deceased,  by  a  will  made  in  the  year 

contained  her  will  (and  in  which  it  was  1819,  attested  by  three  witnesses,  gave 

found  after   her  death) ;   and   on   the  his  brother  a  legacy  of  one  hundred 

same  day  told  the  father-in-law  of  the  pounds  and  after  bequeathing  further 

executor  that  she  had  that  day  deposit-  legacies    left    the     residue    to     Mary 

ed  her  will  with  him.     Sir  John  Nich-  Tomkins,    and  appointed  Daniel   and 

oil  held  that  this  was   a  republication  Bush  his  executors,  without  a  legacy 

to  all  intents  and  purposes,  as  far  as  to  either.     In   the  year  1823  he  made 

regarded  the  personalty. *'  a  new  will,  in  which  he  devised  a  small 

So   a  canceled   or  obliterated   will,  freehold    to  Tomkins,  and    appointed 

which   remains   legible,   might  be  re-  Parkinson  sole  executor  and  residuary 

vived  by  words  or  acts  of  the  testator  legatee.    This  will  contained  a  clause 

showing  that  he  meant  it  to  operate  of    revocation,    and    was    duly    exe- 

notwithstanding.      Schouler  on  Wills  cuted.     Both  Tomkins  and  Parkinson 

(2ded.),§445;  Slade  t;.  Friend,  citing  died  in  the  testator's  lifetime.     101827, 

2  Cas.   temp.    Lee  84;    Brolherton   v,  the  deceased,  on  several  occasions  dur- 

Hellier,  2  Cas.  temp.  Lee  55.  ing  his  last  illness,  conversed  with-dif- 

"If  one  of  the  executor's  names  be  ferent  persons  respecting  his  affairs, 
stricken  out,"  says  Wentworth,  Office  produced  and  read  to  them  his  will  of 
of  Ex.  (4th  ed.),  ch.  i,  p.  68,  '*  and  after-  1819,  declared  that  it  was  his  last  will, 
wards  a  stet  be  written  over  his  head  and  what  he  wished  to  be  carried  into 
by  the  testator  or  by  his  appointment,  effect;  and  that  Daniel  and  Bush  were 
now  he  is  a  revived  executor.  So  if  the  his  executors,  and  would  have  the  man- 
testator  express  by  word,  in  the  pres-  agement  of  his  affairs.  After  his  death 
ence  of  witnesses,  that  the  party  put  the  will  of  1 819  was  found  carefully  de- 
out  shall  be  executor.  But  now  I  mean  posited  and  locked  up  in  one  of  the 
where  the  executor's  name  is  not  so  drawers  of  his  bedroom,  and  that  of 
blotted  out  but  that  it  may  be  read  and  1823  at  the  bottom  of  the  same  drawer, 
discerned,  for  else  the  stet  is  upon  noth-  but  much  soiled  and  crumpled  among 
ing;  and  if  the  verbal  reaffirmance  old  and  useless  papers.  It  was  held 
should  renew  his  executorship,  then  that  the  will  of  1819  was  not  revived, 
must  the  will  be  partly  in  writing,  and  and  administration  with  the  will  of  1823 
partly  nuncupative,  his  name  not  being  annexed  was  decreed  to  the  brother; 
to  be  found  in  the  written  will."  and  Sir  John  Nicholl,  in  giving  judg- 

But  where  the  testator  was  in  search  ment,  said:  'This  is  not  like  the  case  of 

of   another  paper,  and  a  person  who  a  later  canceled  will,  because  then  the 

was  assisting  him  took  up  the  will  by  very  act  of   cancellation   revokes  the 
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8.  Under  English  and  American  Statutes. — The  Statute  of  Frauds,^ 
which  made  formal  execution  essential  for  all  wills  of  land,  pro- 
vided as  part  of  the  same  scheme  that  no  will  of  lands  should  be 
republished,  except  by  its  re-execution  in  the  presence  of  three 

witnesses,  or  by  a  codicil  duly  executed  in  like  manner.*  The 
Statute  of  Frauds,  however,  left  wills  of  personalty  untouched.* 

laUer,  and  lays  a  foundation  for  an  in-  these    facts  would    warrant  a  finding 
ference  that  the  testator  intended  the  that  the  testator,  in  canceling  the  third 
former  will  to  operate;    but  here  is  a  will,    intended    to    revive    the  second 
later  revocatory  will  entire,  and  in  force  will,  without  further  evidence  of  a  re- 
ts a  revocation  of  the  former,  though  publication  of  this  will, 
the  devises  and   bequests    may    have        1.  29  Car.  II.,  ch.  3,  §  5. 
lapsed.      Can  the  former  will  be  re-        2.  Schouler  on  Wills  (2d  ed.),  §  442 ; 
vived  without  an  act  of  republication,  Osborne   v,  Rogers,  i  Saund.   268 ;    i 
or  indeed  of    re-execution ;   or  rather  Powell  on  Devises  (3d  ed.)  609.     See 
can   the    latter    will    be     revoked  by  Jackson  7*.  Hollo waj',  7  Johns.  (N.  Y.) 
mere  declarations?      If  it  were  merely  394;   Jackson  v.    Potter,  9  Johns.  (N. 
a  will  of  realty,  it  clearly  could    not  Y. )     312;     Love     v.     Johnston,     12 
have  been  contended  that  there  had  Ired.  (N.  Car.)  355;  Walton  t^. Walton, 
been  a  republication  of  the  former  will,  7  Johns.   Ch.    (  N.  Y. )   269;  Cogdell 
because  the  words  of  the  sixth  section  v.  Widow,  etc.,  3   Desaus.   ( S.  Car. ) 
of  the  Statute  of  Frauds  are  express.  346;  James  v.  Marvin,  3   Conn.   576; 
It  is  clear,  also,  under  section  twenty-  Harwell  v.  Lively,  30  Ga.  315 ;  Johnson 
two,  that    the   latter  will    could   not  v.  Brailsford,  2  Nott  &  M.  (S.  Car.) 
have  been  revoked   by  mere  declara-  272.     See  also  Bohanon  v.   Walcot,  2 
dons,  unaccompanied  by  some  writing ;  Miss.  336.     Compare  Boudinot  v.  Brad- 
but  here  is  no  declaration  in  writing;  ford,  2  Dall.  (U.   S.)   266;  Lawson  v. 
nothing  reduced  into  writing  during  Morrison,  2  Dall.  (U.  S.)  286;  Burns 
the  deceased^s  lifetime;  nor  are  there  v.  Burns,  4  S.  &  R.  (Pa.)  295. 
any  acts;    the    circumstances   of   the        8.  Long  v.  Aldred,  3  Add.48;  Braham 
finding  are  too  slight — they  might  be  xk    Burchell,  9   Add.    264;    Miller  v, 
merely  accidental.    The  latter  will  was  Brown,  2  Hagg.  209;  Cogdell  v.  Widow, 
in  a9  envelope  ;   and  there  is  no  ap-  etc.,  3  Desaus.  (S.  Car.)  346. 
pearance  that  it  was  rumpled.     Why        '*  By  reason  of  the  enactments  of  the 
did  not  the  deceased,  a   professional  fifth  section  of  the  Statute  of   Frauds 
man,  cancel,  if  he  intended  to  revoke  it,  (29  Car.  II.,  ch.  3),  no  will  of  lands  could 
and  revive  the  former  will  ?    Declara-  be  republished,  except  by  re-execution 
tions  without  acts  are  alwa^'s  danger-  in  the  presence  of  three  attesting  wit- 
ous  evidence ;  they  are  frequently  in-  nesses,  or  by  a  codicil   duly  executed 
sincere— liable  to  be  misapprehended —  according  to  the  statute.     But  as  that 
not  accurately  recollected.     The  case  section  did  not  apply  to  wills  of  per- 
of  Miller  v.  Brown,  2  Hagg.  209,  does  sonalty,  such   a  will   might  be  repub- 
not  apply.   In  that  case  there  had  been  lished,  not  only  by  an  unattested  codi- 
no  revocation  ;  all  that  was  there  re-  cU,  or  other  writing,  but  by  the  mere 
quired  was  to    show    adherence.      In  parol  acts  or  declarations  of  the  testa- 
this  case  there  is  an  express   revoca-  tor.      It  has,  indeed,  been   said,  that 
tion,  and  that  revocation  is  to  be  re-  there  must  be  some  difficulty  in  hold- 
moved  by  parol — that  is  the  difficulty.' "  ing  that  the  statute, by  the  prohibition, in 
In  Williams  v.  Williams,  142   Mass.  section  nineteen,  of  nuncupative  wills, 
515,  a  testator    executed    three  wills,  has  not  in  effect  prohibited  nuncupa- 
each  containing  a   revocatory  clause,  tive  republications.     But,  upon  acloser 
and  each  of  which  he  published  and  examination  of  the  subject,  it   should 
declared  to  be  his  last  will.      At  the  seem  that  the  statute  does  not  affect 
time  he  executed  the  third  will,  he  the  question.     It  must  be  remembered, 
said  he  would  keep  them  all  until  he  that  no  publication   nor  formalities  of 
made  up  his  mind  which  he  wanted,  execution   are  required  either  by  the 
and  would  then  destroy  the  two  he  did  Statute  of   Frauds,  or  the  general  law, 
not  "want.    He  afterward  destroyed  the  for  the  validity  of  a  will  of  personalty, 
first  and  third  wills.    It  was  held  that  if  made  before  the  Statute  of  Victoria 
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Chapter  26,  section  22,  of  the  English  Statute  of  Victoria^  ex- 
pressly provides  that  no  will  or  codicil,  or  any  part  thereof,  which 
shall  be  in  any  manner  revoked,  shall  be  revived  otherwise  than  by 
its  re-execution,  or  by  a  duly  executed  codicil  showing  an  intent  to 
revive  the  same.*     In  the  United  States,  it  has  been  held,  under 

came  into  operation.  It  has  alreadj  of  the  testator  to  republish;  or  tmless 
been  shown  that  such  a  will  need  not  the  will  has  been  in  some  manner  re- 
be  executed  bj  the  testator;  it  is  suffi-  yoked,  in  which  case  the  new  8tat«te 
cient  if  it  be  in  writing,  and  approved  further  requires  that  the  codicil  should 
of  by  him  before  his  death.  Hence,  it  show  an  intention  to  revive  the  will." 
should  appear,  that  if  a  will  of  person-  i  Wms.  on  Exrs.  215.  See  Doe  v. 
altj,  which  has  been  revoked,  or  made  Walker,  12  M.  &  W.  591 ;  Skinner  v, 
at  a  distant  period,  be  afterwards  suifi-  Ogle,  i  Rob.  363;  Hale  v»  Tokelove,  a 
ciently  recognized    as    his    operative  Rob.  318. 

will,  bj  the  parol  acts  or  declaration's  The  result  of  the  decisions  upon  this 

of  the  testator,  the  will  so  recognized  provision  is  thus  stated  bj  Mr.  Theo- 

becomes,   as  any  other  written  docu-  bald:  **  Where  a  testamentary  disposi- 

ment  would,  his  legal  will  of  the  date  of  tion  is  revoked  b}'  a  subsequent  dis- 

the  recognition."  i  Wms.  on  Exrs.  *2o6.  position,   which   latter  is  in  its   turn 

1.  I  Vict.,ch.  26,  ^  22.  revoked,  the  former  disposition  is  not 

2.  The  text  of  this  provision  of  the  thereby  revived.  Burtenshaw  v,  Gil- 
English  Wills  Act,  I  Vict.,  ch.  26,  ^  22,  bert,  Cowp.  49;  Goods  of  Brown,  i  S. 
is  as  follows:  "No  will  or  codicil,  or  &  T.  32 ;  Brown  v.  Brown,  8  El.  &  Bl. 
any  part  thereof,  which  shall  be  in  876;  92  E.  C.  L.  875;  Wood  v.  Wood, 
any  manner  revoked,  shall  be  revived  L.  R.,  i  P.  &  D.  309.  It  has  recently 
otherwise  than  by  the  re-execution  been  doubted,  whether,  since  the  Wills 
thereof,  or  by  a  codicil  executed  in  Act,  a  codicil,  described  as  a  codicil  to 
manner  hereinbefore  required,  and  a  will  of  a  particular  date  which  has 
showing  an  intention  to  revive  the  been  revoked,  would  be  sufficient  to 
same;  and  when  any  will  or  codicil  revive  the  revoked  will  in  the  absence 
which  shall  be  partly  revoked,  and  of  any  additional  evidence  of  intention 
afterwards  wholly  revoked,  shall  be  to  revive  the  same.'  In  re  Steele,  L. 
revived,  such  revival  shall  not  extend  R.,  i  P.  &  D.  575.  There  is  an  obvious 
to  so  much  thereof  as  shall  have  been  distinction  between  a  codicil  incorpor- 
revoked  before  the  revocation  of  the  ating  and  giving  effect  to  earlier  unat- 
whole  thereof,  unless  an  intention  to  tested  instruments,  for  which  purpose 
the  contrary  shall  be  shown."  a  mere  reference  is  sufficient,   and  a 

Constmctlon. — '*  Inasmuch  as  the  old  codicil  reviving  a  revoked  instrument 
doctrine  of  the  republication  of  wills  by  There  are,  however,  cases  in  which 
parol  acts  or  declarations,  depends  on  a  codicil  described  as  a  codicil  to  a 
the  principle  that  the  will  so  recog-  particular  will  which  had  been  revoked 
nized  becomes  a  new  will,  of  the  date  by  marriage,  there  being  no  other  will 
of  the  recognition,  no  such  republica-  in  existence,  has  been  held  sufficient  to 
tion  can  take  place,  in  respect  of  any  revive  the  revoked  will.  In  re  Chap- 
will  whatever,  since  the  new  statute  ma.n,  i  Rob.  i;  Payne  v.Trappes,!  Rob. 
came  into  operation,  t>ecause  no  new  583.  This  was  clearly  the  rule  before 
will  can  be  made  unless  with  the  pre-  the  Wills  Act,  Walpole  v,  Orford,  3 
scribed  formalities.  Again,  it  is  clear  Ves.Jr.  402;  7T.  R.  138.  In  the  case  of 
that  no  republication  can  now  in  any  Neate  v,  Pickard,  2  No.  Gas.  406,  and 
case  be  affected  by  a  codicil,  unless  the  in  The  Goods  of  Reynolds,  L.  K.,  3  P. 
codicil  be  executed  according  to  the  &  D.  35,  there  appear  to  have  been  ex- 
exigencies  of  the  new  statute,  because  press  words  of  confirmation.  It  seems 
such  republication  depends  on  the  codi-  a  codicil,  described  as  a  codicil  to 
cil  becoming  a  part  of  the  will,  and  it  a  will  of  a  particular  date,  though 
cannot  become  a  part  unless  it  be  so  the  codicil  is  directed  to  take  effect 
executed.  But  if  it  be  so  executed,  it  only  in  events  which  do  not  hap- 
will  still  amount  to  a  republication  of  pen,  may  have  the  effect  of  reviving 
the  will  according  to  the  old  law,  as  the  will.  In  bonis  Da  SUva,  28.  &  T. 
above  stated,  unless  it  appears  on  the  315.  See  Parsons  v.  Lanoe,  x  Ves.  190. 
face  of  it  that  it  was  not  the  intention  If  there  are  two  wills,  the  latter  of 
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local  statutes,  more  or  less  positively  worded,  that  the  republica- 
tion of  a  will  is  essentially  at  the  present  day  equivalent  to  the 
making  of  a  new  will,  and  the  usual  formalities  of  execution  must 
be  followed.^ 

which  revokes  the  earlier,  it  seems  a  356;  Witter  v,  Mott,  2  Conn.  67;  Cog- 
codicil  described   as   a  codicil  to  the  dell  i;.  Widow,  etc.,  3  Desaus.  (S.  Car.) 
testator's  last  will,  but  giving  the  date  ^6;  Dunlap  v.  Dunlap,  4  Desaus.  (S. 
of  the  revoked   will,  will  not  revive  Car.)  321 ;  Sharp  i;.  Wallace,  83  Kj.  584; 
that  will  or  revoke  the  second  will.   In  In  re  Penniman's  Will,  20  Minn.  245 ; 
re  May,  L.  R.,  i   P.  &  D.  581;  In  r€  Jackson  v.  Potter,  9  Johns.   (N.  Y.) 
Ince,L.  R.,2  P.  &  D.  iii.  These  cases  312 ;  Musser  v.  Curry,  3  Wash.  (U.  S.) 
maj  very  well   be  supported  on  the  481.    But  see  Hatch  v.  Hatch,  2  Hajw. 
ground  that  the  description  of  the  will  (N.  Car.)  33;  Marsh  v.  Marsh,  3  Tones 
by  the  codicil  was  ambiguous,  the  will  (N.  Car.)  77;  Reynolds  v.  Shirley,  7 
of  the  date  mentioned  not  being  the  Ohio  39;  Den  v,  Speight,  10  Ired.  (N. 
last  will  of  the  testator,  or,  in  fact.  Car.)  459;  Jones  v.  Hartley,  2  Whart. 
his  will  at  all,  as  it  had  been  revoked.  (Pa.)    103;  Wallace  v,  Blair,  i  Grant 
In  Re  Anderson,  39  L.   J.  P.  55,  the  Cas.  (Pa.)  75;  Matter  of  Knapp*s  Will 
principle  applied  was  the  same.   In  that  (Surrogate  Ct.),  23  N.  Y.  Supp.  282. 
case  the  codicil  was  expressed  to  be  a  Neiu  Tork. — Under  the  Nevj  Tork 
codicil  to  the  testator's  last  will,  but  con-  revised  statutes,  it  has  been  held  that 
finned  a  will  by  date  which  had  been  re-  a  will  of  personal  property  may  be  re- 
voked.   In  Re  Wilson,  L.  R.,  i  P.  &  D.  published  by  a  parol  declaration  by  the 
5S2,  the  codicil,  though  referring  to  a  testator  before  two  witnesses,  that  the 
revoked  will  by  date,  went  on  to  refer  instrument  is  his  last  will  and  testa- 
to  certain  bequests  as  contained  in  that  ment  ;   but  devises  of  realty   require 
will,  which  were,  in  fact,  contained  in  re-execution,  as  under  the  Statute  of 
a  later  will.    There  was,  therefore,  a  Frauds.    Matter  of  Simpson,  56  How. 
clear  case  of  mistaken  description.    A  Pr.  (N.  Y.  Surrogate  Ct.)  142;  Jack- 
testamentary  disposition,  written  at  the  son  v.  Potter,  9  Johns.  (N.  Y.)  312. 
foot  of  a  will  revoked  by  marriage,  and  A  will  with  the  name  of  the  maker 
referring  to  a  bequest  contained  in  the  and  the  names  of  all  the  subscribing 
will,  though  not  referring  to  the  will  in  witnesses,  save  one,    torn  off,   cannot 
terms  or  described  as  a  codicil^  is  suffi-  be  republished  without  a   new    sign- 
cient  to  revive  the  will.  In  re  Terrible,  ing  and  attestation,  as  required  by  the 
28.  &  T.  8.    The  fact  that  a  codicil  is  statute  in  the  case  of  making  a  new 
found  attached  by  tape  to  a  will  which  will,  where  it  appears  that  the  cancel- 
has  been  revoked  by  a  later  will,  will  lation  was  committed  by  the  testator 
not  revive  the  revoked   will.      Marsh  himself  with   the  intention   to  cancel 
T'.  Marsh,  i  S.  &  T.  528.    A  will  which  the  will ;  and  this,  although,  after  such 
has  been  destroyed  and  no  longer  exists  cancellation,   the    testator    may    have 
in  writing  cannot  be  revived  by  a  cod-  spoken  of  such  canceled  will  as  "  his 
icil,  though  there  may  be  a  draft  of  the  will."     Barker  v.  Bell,  46   Ala.  216. 
will  in  existence.     Hale  v.  Tokelove,  2  Pennsyh^ania. — In  Jones  v.  Hartley, 
Rob.  318;  Newton  v.  Newton,   12  Ir.  2  Whart.  (Pa.)  no.  Sergeant,  J.,  said: 
Ch.  1x8;  Rogers  v,  Goodenough,  2  S.  &  '*  The  rule  of  law  is,  that  the  republica- 
T.  342.    A  codicil  making  an  alteration  tion  of  a  will  must  be  accomplished  by 
in  a  will,  and  confirming  it  in  all  other  the  same  solemnities   as  were  neces- 
respects,  does  not  revive  the  will  so  far  sary  to  the  publication  in  the  first  in- 
ssit  has  been  altered  by  intermediate  stance  (Havard  v,  Davis,  2  Binn.  (Pa.) 
codicils.  Crosbie  V.  MacDonal,  4  Yes.  419);  but  noothers  are  required.  Hence, 
lr.6io;  Green  v,  Tribe,9  Ch.  Div.  231."  in  England^  since  the  Statute  of  Frauds, 
Theobald  on  Wills  (2d  ed.)  58.  requiring  a  will  to  be  in  writing  signed 
I.  Schouleron  Will8(2ded.),  $442;  I  by  the  party,  and  to  be  attested  and 
larm.  on  Wills  (Rand.  &  Talchet)  362,  subscribed   in   his  presence  by    three 
note  2.    See  Barker  v.  Bell,  46  Ala.  witnesses,  a  parol  republication  is  not 
216;  Carey  v.  Baughn,  36  Iowa  540;  good;   but  in  Pennsylvania^  the  wit- 
Love  V.  Johnston,  12  Ired.  (N.  Car.)  nesses  to  a  will  need  not  be  subscrib- 
3J5>  Sawyer  v.  Sawyer.  7  Jones    (N.  ing  witnesses.     If  there  be  a  will  in 
Car.)  134;  Warner  r.'  Warner,  37  Vt.  writing,  signed  by   the   testator,  it  is 
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sufficient  that  it  be  proved  by  any  two  purpose,    for  that   is   not  required  in 

witnesses  who  can  establish  the  fact,  order  to  establish  an  original  will;  nor 

whether  they  attested  as  witnesses  or  need  the  will  be  present  at  the  time  of 

not.    As,   therefore,  the  original  proof  such  declarations.    In   Havard  t'.  Da- 

of  the  will  maybe  by  parol,  so  may  vis,   2   Binn.   (Pa.)    406,  only  one    of 

the  proof   of    republication ;    but   the  the   two  witnesses   saw  the  will,  and 

number  of  witnesses  must  be  the  same,  that  not  by   the  testator's    directions. 

In  this  respect  our  law  stands  on  the  Nor  need  declarations  be  at  the  same 

footing  of  the  English  law,  under  the  time  to  the  witnesses ;  they  may  be  to 

Statute  32  Hen.  VIII.,  prior  to  the  Stat-  one  on  one  day,  and  to  another  on  the 

ute  of  Frauds ;  and  under  the  Statute  of  next.     It  is  sufficient  if  they  satisfac- 

Hen.  VIII.,  the  decisions  in  England  torily  show  that  after  the  date  of  the 

were  uniform  in   favor    of  receiving  revocation,   the  testator   declared   his 

parol  evidence  of  the  republication  of  a  intention  that  the  writing  was  his  last 

will  in  writing;  and  it  was  held  that  will,  and  that  fact  is  proved  by  two 

anything  which   expressed   the   testa-  competent  witnesses  to  the  satisfaction 

tor^s  intention  that  the  will  should  be  of  the  jury.    The  evidence,  however, 

considered  as   of  a  subsequent    date,  ought  to  be  clear  and   satisfactory,  to 

was  sufficient.     Barnes  7'.  Crowe,  i  Ves.  establish  this  intention,  as  well  as  the 

Jr.   497;  Hall  V,  Dench,  i    Vern.  330;  identity  of  the  writing  referred  to;  as 

Alford  V,  Earle,  2  Vern.  209 ;  2  Roll,  the  fact  is  to  depend  on  parol  evidence, 

Abr.  618;  I    Freem.   264;  Belaney   v.  and  there  is  no  written  evidence  to  es- 

Belaney,  2  Ch.  Rep.  T40.    This  is,  in-  tablish  the  republication.'* 

deed,   not  an  open  question  now ;  for  In  Warner  v.  Warner,  37  Vt.  356,  it 

those   principles  were  all  recognized  was  held  that  a  will  could  not  be  repub- 

and  acted  upon  by  this  court  in  the  lished  by  parol  declarations  of  such  a 

case  of  Havard  v,  Davis,  2  Binn.  (Pa.)  purpose  or  desire  on  the  part  of  the 

406,  in  which  the  subject  was  fully  dis-  testator. 

cussed  by  counsel,  and  carefully  con-  A  testator  made  his  will  in   1837,  in 

sidered   by   the  court.      In   that  case,  his  own  handwriting,  unattested,  and  it 

declarations   by  a   testator,   not    long  was  placed  among  his  valuable  papers, 

before  his  death,  that  a  will  dated  in  Subsequently,  in  1847,  being  about  to 

August,  1806,  was  his  last   will,  were  leave  the  United  States^  he  placed  this 

held  to  be  evidence  of  republication  of  will,  together  with  other  papers,  in  the 

it,  so  as  to  produce  a  revocation  of  a  hands  of  a  friend,  for  safe  keeping.    It 

will  dated  in  September,  1806,  revok-  was   held    that   this   did  not  of  itself 

ing  all  prior  wills,  and  to  set  up  the  amount  to  a  republication  of  the  will, 

first    will^  in    its  stead.    That   was   a  and  that,  therefore,  land  acquired  aAer 

stronger  case  than  the  present,  for  it  1837  did   not  pass  under  it.      Den  i'. 

was  to  revoke  a  will  deliberately  made,  Speight,  9  Ired.  (N.  Car.)  288. 

and  when  the  intention  of  the  testator  See  Musser  v,  Curry,  3  Wash.  (U. 

to  revoke  it  was  undoubted;  here  the  S.)  481;  Campbell  v.  Jamison,  8  Pa.  St. 

revocation    is    rather  a    presumed  or  499. 

implied  one.     In    principle,  however,  Whether  this  reasoning    would   be 

the  cases  are  the  same,    and  I  think  regarded  as  applicable  to  wills  made 

that  decision  must  be  considered   as  since  the  passage  of  the  Act  of  1833 

settling  the   doctrine  that    parol   evi-  seems  very  doubtful.     Fransen*s  Will, 

dence    of   republication  is   proper   in  26  Pa.  St.  202 ;  Broe  v.  Boyle,   108  Pa. 

Pennsylvania ,    with    the    requisition,  St.  82;  Gable  t'.  Daub,  40  Pa.  St.  229; 

however,  that  the  proof  of  the  republi-  Neff 's  Appeal,  48  Pa.  St.  509. 

cation  be  by  the  same  number  of  wit-  Massachusetts. — Declarations  of  the 

nesses,  and  be  as  conclusive  of  the  fact  testator  to  the  effect  that  he  destroyed 

as  would    be  required  to  establish  an  a  later  will,  intending  thereby  to  revive 

original    will.     The    animus  republi-  an  earlier  one,    have  been   admitted. 

candi  must  be  shown,  that  is,  it  must  Pickens  v.  Davis,  134  Mass.  252 ;  Wil- 

be  shown  that  it  was  the  intention  of  liams  v,  Williams,  142  Mass.  515. 

the  testator  at  that  time,  that  the  will  Virginia  and  Kentucky. — In  these 

in  question  was  and  should  be  his  virill.  states,  it  is  expressly  provided  by  stat- 

The  identity  of  the  will  must  be  shown,  ute  that  a  will  or  codicil  once  revoked 

or  in  other  words,  that  the  will  pro-  can   only   be    revived   by  re-execution 

duced  is  the  same  will  to  which  the  thereof,  or  by  a  duly  executed  codicil, 

testator  referred  his  declarations.     The  Stimson's  Am.  Stat.  Law,  §  2678,  citing 

witnesses  need   not  be  called  for   the  Virginia    Code  (1873),   c^*  i'^*  h  9» 
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3.  Eepublication  by  Codicil. — See  Codicil,  vol.  3,  p.  301. 

4.  Wills  Kevoked  by  Operation  of  Law. — A  will  revoked  by  oper- 
ation of  law,  as  by  subsequent  marriage  and  birth  of  children,  can 
only  be  revived  by  republication,  and  where  the  local  statute  re- 
quires all  wills  to  be  formally  subscribed  and  attested,  or  where 
publication  is  subjected  to  written  solemnities,  it  cannot  be 
revived  by  parol.' 

5.  Conieqnenoes  of  Republication. — Republication  brings  the  will 
republished  down  to  the  date  of  republishing,  and  makes  it  speak, 
as  it  were,  at  that  time,*  extending    its  operation  to  subjects 

Kentucky  Gen.    Stat.  (1873),  ch.    113,  a    will,    afterward  married.      On   the 

§  II.  day  of,  and  after,  the  marriage  cere- 

Georgia. — It    is    expressly    enacted  mony,  he  executed  a  codicil,  by  which 

that  a  parol  republication  in  the  pree-  he  made  a  provision  for  his  wife,  and 

ence  of  the  original  witnesses  is  good,  in  all  other  respects   revived,  ratified, 

Georgia  Code  (18S2),  ^  2478.  and  confirmed  his  will.     His  wife  pre- 

Virginia  and  West  Virginia. — It  is  deceased   him,  and   on   his  death   the 

expressly  enacted,  after  the  analogy  of  codicil,  which  had  been  in  his  posses- 

the  English  Wills  Act  of  Victoria  (see  sion,  could  not  be  found.    Declarations 

preceding  note),  that  a  duly  executed  of  the  testator  of  a  desire  to  adhere  to 

codicil  only  revives  the  will  to  the  ex-  his  will  were  proved  extending  up  to  the 

tent  to  which  an  intent  to  revive  such  latest  period  of  his  life.     It  was  held 

will  is  shown.     Stimson^s   Am.  Stat,  that  the  testator  could   not  have   in- 

Law.  §2678;  K«>^i»/«  Code  (1873),  ch.  tended  by  the  destruction  of  the  cod- 

118,  §  9;   West  Virginia  Laws  (1882),  icil  to  render  his  will  inoperative,  and 

ch.  84,  ^  8.  that  the  court  would  therefore  grant 

Holograpbie    WUli  are    within    the  probate  of  the  will  and  of  the  codicil 

principle,  and  cannot  be  republished  by  as  contained  in  a  draft  from  which  the 

parol.    Sawyer  v.  Sawyer,  7  Jones  (N.  original  was   prepared   for    execution. 
Car.)  134.                        "  S.  Schouler  on  Wills  (2d  ed.),  §  450. 

Kanner  of  Re-ezeentlon. — Generally  See  Brownell  v,  DeWolf,  3  Mason  (U. 

speaking,  it  is  a  good  republication  for  S.)  486;  Brimmer  t;.  Sohier,  i   Cush. 

the  testator  to  call  witnesses  of  the  re-  (Mass.)  118;  Haven  v,  Foster,  14  Pick, 

quired  number  into  his  presence  and  (Mass.)  543;  Luce  v,  Dimock,  i  Root 

declare  the  paper  to  contain  his   last  (Conn.)  82;  Van    Kleeck  f .  Reformed 

will,  and  then  cause  the  witnesses  to  Protestant  Dutch  Church,  20  Wend, 

subscribe  their   names   by  way  of  at-  (N.  Y.)  457;  Kip  v.  Van  Cortland,  7 

testation.    Schouler  on  Wills  (2d  ed.).  Hill  (N.  Y.)  346;  Brown  v.  Clark, 77  N. 

§443.    See  Dunn  v.  Dunn,  L.  R.,  i  P.  Y.37o;Gilmore's  Estate,  154  Pa. St.  523; 

&  D.  277;  Brown  v,  Clark,  77  N.  Y.  Deni'.SnowhiU,  23  N.  J.  L.  447;  Davis 

369;  Matter  of  Simpson,  56  How.  Pr.  v,  Taul,  6  Dana  (Ky.)  51;  Armstrong 

(N.  Y.  Surrogate  Ct.)  125;   Carey  v.  v.  Armstrong,  14  B.  Mon.  (Ky.)  269; 

Baughn,  36  Iowa  540.  Sharp  v.  Wallace,  83  Ky.  587 ;  Murray 

Beslgiilng. — If  the  signature  remain  v.  Oliver,  6  Ired.  Eq.  (N.   Car.)    55; 

intact,  the  instrument  need  not  be  re-  Dunlap  v,  Dunlap,  4  Desaus.  (S.  Car.) 

signed.    It  is  sufficient  to  acknowledge  305 ;  In  re  Murneld's   Will,   74  Iowa 

the  old  signature  before  the  required  479;   Hawke  v,  Enyart,  30   Neb.  149. 

number  of  witnesses,  with  proper  for-  Compare  Ware  v.  People,  19  111.  App. 

malities.      Such    acknowledgment    is  196. 

good  for  either  execution  or  re-execu-        A  testator  bequeathed  to  his  daugh- 

tion.  Schouler  on  Wills  (2d  ed.),  §  443.  ter  G.,  wife  of  the  defendant,  "exclusive 

I.  Schouler  on  Wills  (2d  ed.),  §  446.  of  what  he  advanced  to  her  and  her 
See  Long  v.  Aldred,  3  Add.  48;  In  re  husband,  shortly  after  their  marriage, 
Wollaston,  X2  W.  R.  18;  Carey  z\  in  money,  furniture,  etc.,  and  of  the 
Baughn,  36  Iowa  540 ;  Brown  v.  Clark,  money  her  husband  had  since  received 
77  N.Y.  ^;  Brady  v.  Cubitt,  Doug.  31.  from  him,  and  part  of  it  never  refund- 
In  lames  v.  Shfimpton,  i  Prob.  Div.  ed,  $3,325,  payable  in  one  year  from 
43I1  the  testator  having  duly  executed  his  decease."     He  made  a  bequest  for 
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which  have  arisen   between    its  date   and  publication,^  curing 

another  daughter,  exclusive  of  a  similar  aySe,    note     to    Duppa    v,    Majo,     i 

advance,  and  of  moneys  paid  her  hus-  Saund.  277. 

band  on  his  transferring  worthless  In  states  in  which  it  is  provided  bj 
bonds  to  the  testator.  The  testator  had  statute  that  the  will  shall  speak  from 
made  advances  to  G.,  and  lent  money  the  death,  and  after  acquired  realty 
to  her  husband,  who  had  assigned  for  pass  thereunder,  this  distinction  has 
the  benefit  ofhis  creditors,  compromised  ceased  to  be  of  importance. 
at  75  cents  on  the  dollar,  and  given  the  In  order  that  republication  may  have 
testator  a  bond  for  this  proportion  of  the  effect  of  extending  the  operation 
his  debt.  He  had  also  paid  the  other  of  the  will  to  after  acquired  real  estate, 
creditors  the  remaining  25  per  cent.)  the  words  of  the  will  must  be  of  such 
and  partially  paid  the  testator  for  that  character,  as  if  used  at  the  date  of  re- 
amount.  Subsequently  to  the  date  of  publication,  and  include  the  estate  in 
the  will,  another  loan  was  made  to  the  controversy.  Haven  v,  Foster,  14  Pick, 
husband,  and  the  whole  amount  of  this  (Mass.)  541.  See  Monypenny  v,  Bris- 
indebtedness  was  included  in  a  bond  tow,  2  R.  &  M.  117. 
given  to  the  testator  who  subsequently  Lapsed  BeqnMta  Not  SoTlnd. — Re- 
made a  codicil  altering  the  provisions  publication  does  not  revive  a  devise  or 
made  in  the  will  for  other  legatees.  It  bequest  which  has  lapsed  by  the  death 
was  held  that  the  estate  being  solvent,  of  the  devisee,  a  legatee,  in  the  testa- 
the  bond  and  interest  thereon  were  dis-  tor*s  lifetime.  Thus,  if  a  testator  de- 
charged  by  the  will,  which  spoke  from  vises  lands  to  his  nephew  John,  who 
the  date  of  the  codicil.  Coale  v.  Smith,  dies  in  his  lifetime,  and  he  afterward 
4  Pa.  St.  376.  has  another  nephew  of  the  same  name, 

1.  I  Wms.  Exrs.  *2i9.    See  Neall  v.  the  republication  of  the  will  would  be 

Pickard,  2  No.  Cas.  406;    Monypenny  inoperative   to  carry  the   property  to 

V,  Bristow,  2  R.  &  M.  117;  Mooers  v.  the  second  nephew  John,     i  Jarm.  on 

White,  6  Johns.  Ch.  (N.  Y.)  375;  Den  Wills  (5th  ed.)*20o,  ♦201;  Drmkwater 

v.  Maney,    i  Murph.   (N.  Car.)  258;  v.  Falconer,  2  Ves.  626;  Doe  v.  Kett, 

Haven  v,  Foster,  14  Pick.  (Mass.)  540;  4  T.  R.  601.    See  Campbell   v.  Jami- 

Jones  V,  Shewmaker,  35  Ga.  151 ;  Beall  son,  8   Pa.  St.  498.     Compare  Perkins 

V,  Cunningham,  3  B.  Mon.  (Ky.)  390;  t'.  Micklethwaite,  i  P.  Wms.  275. 

Jack  V,  Shoenberger,  22  Pa.  St.' 416.  Legades  Adeemed  or  Batiafied. — Leg- 

**This  consequence  of  republication  acies    which    have   been    adeemed   or 

was  not  so  important  with  respect  to  satisfied  will  not  be  revived  by  repub- 

personalty  as  it  was  with    regard  to  lication.      Drinkwater  v.   Falconer,  2 

realty,  before  the  passing  of  the  new  Ves.  626 ;  Powys  v,  Mansfield,  3  Myl. 

Statuteof  )Vills(  I  Vict.,  ch.  26);  because  &  C.  359;  Paine  v.  Parsons,  14  Pick, 

a  will  of  personalty,  if  it  contained  pro-  (Mass.)  318;  Langdon  v.  Astor,  16  N. 

spective  words  sufficiently  comprehen-  Y.  57 ;   Ware  v.  People,    19  111.   App. 

sive,  would  operate  on  the  personal  es-  196. 

tateofthetestator,towhich  those  words  In  Powys  v.  Mansfield,  3  Myl.  &  C. 
applied,  although  acquired  since  the  376,  Lord  'Cottenham  said :  ^  It  is  very 
making  of  the  will,  without  any  republi-  true  that  a  codicil  republishing  a  will 
cation  ofit;  whereas  no  real  estate, which  makes  the  will  speak  as  from  its  own 
the  testator  had  not  at  the  date  of  the  date  for  the  purpose  of  passing  after- 
will,  would  pass  by  it,  however  express,  purchased  lands,  but  not  for  tlie  pur- 
comprehensive,  and  general  the  words,  pose  of  reviving  a  legacy  revoked, 
or  however  manifest  the  intention  of  adeemed,  or  satisfied.  The  codicil  can 
the  testator  might  be.  Consequentlj^,  only  act  upon  the  will  as  it  existed  at 
no  after  purchased  lands  could  pass,  the  time ;  and,  at  the  time,  the  legacy 
nor  any  lands  which  did  not  remain  in  revoked,  adeemed,  or  satisfied  formed 
the  same  condition  from  the  date  of  the  no  part  of  it.  Any  other  rule  would 
will  to  the  death  of  the  testator,  unless  make  a  codicil,  merely  republishing  a 
there  were  a  republication,  according  will,  operate  as  a  new  bequest,  and  so 
to  the  solemnities  required  by  the  Stat-  revoke  any  codicil  by  which  a  legacy 
ute  of  Frauds ;  for  any,  the  least,  altera-  given  by  the  will  had  been  revoked, 
tion,  or  new  modeling  of  the  estate  and  undo  every  act  by  which  it  may 
after  the  will,  was  an  actual  revoca-  have  been  adeemed  or  satisfied.  The 
tion."  Wms.  Exrs.  *22o;  I  Saund.  277e-  cases  are  consistent  with  this  rule,  as 
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defects  in  execution,^  and  revoking  any  will  of  date  prior  to  that  of 
the  republication  which  is  inconsistent  with  the  will  republished.* 
If  the  will  republished  has  codicils  added  to  it,  the  prima  facte 

presumption  is  that  the  testator  intended  to  republish  the  will  as 
amended  by  the  codicils,  and  not  otherwise.'  Interlineations  and 

alterations  inserted  in  the  will  at  the  time  of  the  execution  of  the 

Drink  water  v.  Falconer ,  2  Ves.  6al;  SeYooatlon  of  Intermediate  WUl  by 
Monck  V,  Monckf  i  Ball  &  B.  298 ;  Book-  CodlcU  RepuWIahlng  Former. — In  Rog- 
er 7'.  Allen,  2  Ru8S.  &  M.  370;  and  the  ers  v.  Pittis,  i  Add.  38,  it  was  held  that 
case  of  Roome  v.  Roome,  3  Atk.  181,  is  a  codicil  operates  as  the  republication 
not  an  authority  against  these  decisions,  of  that  will  to  which  it  applies ;  and, 
because  the  codicil  was  not  considered  in  consequently,  as  the  revocation  of  any 
that  case  as  reviving  an  adeemed  legacy,  intermediate  will.  Sir  John  Nicholl 
it  having  been  decided  that  there  was  no  said  :  **  I  apprehend  it  to  be  clearly 
ademption;  but  the  codicil  was  referred  settled  that  making  a  codicil  to  a  will 
to  as  an  additional  proof  that  no  ademp-  republishes  that  will — that  a  codicil, 
tion  was  intended."  even  of  personalty,  if  executed  so  as  to 

1.  McCurdy  v.  Neall,  43  N.  J.  Eq.  act  on   the  subject,  that  is,  if  attested 

333; /iv  reMurfield's  Will,  74  Iowa479.  by  three  witnesses,  republishes  a  will 

But  see  Sharp  v,  Wallace,  83  Ky.  504.  of  lands ;  so  that  a  will  of  personalty 

See  further  Codicils,  vol.  3,  p.  301.  a  fortiori^  or  a  mixed  will,  so  far  as 

KepaUlcation  Doet  Not  Cure  Defects  of  respects  personalty,  is  republished  by  a 
Bxpreatloii. — "  The  effect  of  republica-  codicil,  whether  so  attested  or  not.  No 
tion  can  never  extend  further  than  to  evidence  of  intention  to  republish  is 
give  the  words  of  the  will  the  same  requisite,  in  either  case;  the  very  act 
force  aad  operation  as  they  would  have  of  making  the  codicil,  prima  facie  at 
had  if  the  will  had  been  executed  least,  infers  the  intention.  It  is  true, 
at  the  time  of  republication;  it  cannot  indeed,  that  this /ri ma /aciV  inference 
iovest  with  a  devising  efficacy  expres-  may  be  rebutted  by  proof  that  the  act 
sions  which  originally  had  none ;  and,  was  done  by  the  deceased  in  error,  or 
therefore,  where  (Lane  v.  Wilkins,  10  obtained  from  him  by  fraud.  So  the 
East  241),  a  testator,  who  was  devisee  in  cancellation  of  a  will  may  be  shown  to 
tailof  certain  lands,  in  allusion  to  them,  have  taken  place  in  error,  or  the  ex- 
said  :  *  which,  though  I  could  now  ecution  of  a  new  will  to  have  been  pro- 
legally  dispose  of,  I  mean  fully  to  con-  cured  by  fraud.  Prima  facie  at  least, 
firm  to  the  devisees  in  remainder,'  and  however,  the  making  of  a  codicil  to  a 
afterwards  suffered  a  common  recovery  will  as  much  republishes  that  will  as  a 
of  the  lands,  to  the  use  of  himself  for  will  is  revoked,  prima  facie^  by  its 
life,  remainder  to  shch  uses  as  he,  by  cancellation,  and  as  a  new  will,  prima 
deed,  will,  or  codicil,  should  appoint,  facie^  annuls  and  makes  void  any  will 
He  then  executed  a  codicil,  whereby  he  of  a  prior  date.  Secondly,  the  republi- 
expressly  confirmed  the  will ;  and  it  cation  of  a  will  is  tantamount  to  the 
was  contended  that  the  effect  of  the  making  of  that  will  de  novo;  it  brings 
whole  was  to  pass  the  estates  in  ques-  down  the  will  to  its  own  date,  and  makes 
tion  to  the  remaindermen ;  but  the  it  speak,  as  it  were,  at  that  time.  In 
court  of  K.  B.  held  that  the  will  con-  short,  the  will  so  republished  is,  to  all 
tained  no  devise,  the  expressions  rather  intents  and  purposes,  a  new  will.  Con- 
importing  an  intention  to  leave  the  sequently,  upon  the  ordinary  and  univer- 
property  alone,  than  to  dispose  of  it,  sal  principle,  that,  of  any  number  of 
and  that  the  codicil  could  not  alter  the  wills,  the  last  and  newest  is  that  in 
construction.''  i  Jarm.  on  Wills  (5th  force;  it  revokes  any  will  of  a  date 
ed.)  *20i.  See  Campbell  v.  Jamison,  8  prior  to  that  of  the  republication." 
Pa.  St.  499.  8.  Schouler  on  Wills  (2d  ed.),  §  450; 

1.  I   Wms.    Exrs.  *2i7;  Serocold  v,  Powell  on  Devises  (Jarman's  ed.)  624; 

Hemming,  2  Lee  Ecc.  490;   Walpole  Crosbie  v,  MacDonald,  4  Ves.  Jr.  610, 

V.  Orford,  3  Ves.  Jr.  402 ;  Walpole  v.  per  McAlvanby,  M.  R.     See  Bunny  v, 

Cholmondeley,  7  T.  R.  138;  Rogers  v.  Bunny,  3   Beav.   109;    Cartwright  v. 

Pittis,  I  Add.  38.    See  Codicils,  vol.  Shepheard,   17  Beav.   301;    Grand  v, 

3,  p.  301.  Reeve,  II  Sim.  66.     Compare  Alsop's 
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codicil,  are  confirmed  by  it,  and  entitled  to  probate,  and  it  may  be 
proved  by  extrinsic  evidence  that  the  alterations  were  made  before 
the  execution  of  the  codicil.^ 

XIV.  Obhssal  Prdtciplbs  of  Intebpbstatiov — (See  Intent, 
vol.  II,  p.  372;  Interpretation,  vol.  11,  p.  507). — The  general 
rules  for  the  interpretation  of  wills  may  be  found  discussed  in  the 
article  on  interpretation.  We  purpose,  under  this  head,  to  pre- 
sent more  fully  the  adjudged  cases  illustrating  these  general  rules. 

1.  Intention  of  the  Testator. — The  fundamental  rule  in  the  con- 
struction of  wills  is,  that  the  intention  of  the  testator,  if  not 
inconsistent  with  some  established  rule  of  law,  must  control.' 


Appeal,  9 Pa.  St.  374;  Wikoff  *8  Appeal,     Sims  v.  Sttns,  10  N.J.  Eq.  158:  Current 
15  Pa.  St.  281.  V.  Current,  11  N.  J.  Eq.    186;   Den  v. 

1.  Tyler  v.  Merchants*   Tailor   Co.,    Crawford,  8  N.  J.  L.  90;  Den  v.  Snitch- 


15    Prob.  Div.  216;    Burge  v,  Hamil 
ton,   72  Ga.  569.     And  see   Linnard's 
Appeal,  93  Pa.  St.  313. 

2.  Bell  V.  Hogan,  i  Stew.  (Ala.)  536 
Moore  v.  Dudley,  2  Stew.  (Ala.)  170 
Capal  V.  McMillan,  8  Port.   (Ala.)  197 
Leavens  v.  Butler,  8  Port.  (Ala.)   38!© 
Thrasher  r.    Ingram,     32    Ala.    646, 
Holms  V,   Williams,    i   Koot   (Conn.) 
332 ;  Lutz  V.  Lutz,  2  Blackf.  (Ind.)  72 
Kelly  V.  Sttnson,  8  Blackf.  (Ind.)  387 
Baker  z;.  Riley,  16  Ind.   479;    Crerar  p 
Williams,     145      111.  625  *,  Johnson  t; 
Mayne,  4  Iowa  180  ;   Augustus  v.  Sea 
bolt,  3  Mete.   (Ky.)    155  ;   Maupin   v 
Goodloe,   6  T.    B.    Mon.    (Ky.)   399 


er,  14  N.J.  L.  53;  Mullany  v.  Mullany,  4 
N.  J.  Eq.  16;  Olmsted  v.  ftarvey,  i  Barb. 
(N.  Y.)  102;  Cole  V.  Cole,  53  Barb.  (N. 
Y.)  608;  Lasher  v.  Lasher,  13  Barb.  (N. 
Y.)  106;  Jackson  v,  Jansen,  6  Johns.  ( N. 
Y.)  73;  Morton  v.  Morton,  2  Edw.  Ch. 
(N.  Y.)  457;  Bradhurst  v,  Bradhurst,  i 
Paige  (N.  Y.)  331 ;  Mason  v.  Mason,  2 
Sandf.  Ch.  (N.  Y.)  433;  Chaptn  r. 
Marvin,  12  Wend.  (N.  Y.)  538; Crosby 
V,  Wendell,  6  Paige  (N.  Y.)  548;  Win- 
der V,  Smith,  2  Jones  (N.  Car.)  327; 
Gillis  V,  Harris,  6  Jones  Eq.  (N.  Car.) 
267;  Decker  v.  Decker,  3  Ohio  157; 
Stevenson  v.  Evans,  10  Ohio  St.  307; 
McKeen's  Appeal,  42  Pa.  St  479;  Ben^ 


Atty.  Gen'l  v.  Wallace,  7  B.  Mon.  der's  Appeal,  3  Grant  Cas.  (Pa.)  210; 
(Ky.)  611  ;  McBrayer  v.  McBrayer,  16  Christy  v.  Christy,  162  Pa.  St.  485; 
Ky.  L.  Rep.  18;  Flournoy  v.  Flournoy,  Belshoover  v,  Brandt,  18  Pa.  St.  473; 
4  Bush  (Ky.)  519;  Brown  v.  Brown,  Watson  v.  Woods,  j  R.  I.  226;  Guery 
I  Dana  (Ky.)  39;  Armorer  v.  Case,  9  v.  Vernon,  i  Nott  &  M.  (S.  Car.)  69 ; 
La.  Ann.  288;  Thorame's  Succession,  Heyward  v.  Brailsford,  2  Bay  (S.  Car.) 
12  La.  Ann.  384;  Tappan  v,  Deblois,  2^5;  Collin  v.  Green,  2  Mill  Const  (S. 
45  Me.  122;  Bowly  x>.  Lammot,  3  Har.  Car.)  346;  McLemore  v.  Blocker,  i 
&  J.  (Md.)  4;  Elder  v.  Elder,  50  Me.  Harp.  Eq.  (S.  Car.)  272;  Ellis  t'.  Woods, 
535;  Steward  v.  Pattison,  8  Gill  (Md.)  o  Rich.  Eq.  (S.  Car.)  19;  Anderson  v, 
46;  Smith  V.  Donnell,  9Gill  (Md.)  84;  McCullough,  3  Head  (Tenn.)  614; 
Holmes  v.  Mitchell,  4  Md.  Ch.  162;  PhUleo  v.  Holliday,  24  Tex.  38;  Reno 
Eliot  V.  Carter,  12  Pick.  (Mass.)  436; 
Malcolm  v.  Malcolm,  3  Cush.  (Mass.) 
472;  Sawyer  v.  Baldwin,2o Pick.  (Mass.) 
378;  Hay  den  v.  Stoughton,  5  Pick. 
(Mass.)  536;  Crocker  v.  Crocker,  11 
Pick.  (Mass.)  257;  Lamb  v.  Lamb,  11 
Pick.  (Mass.)  375;  Wright  v.  Barrett,  i 


Pick.  (Mass.)  41 ;  Dewey  v,  Morgan 


'M 


V.  Davis,  4  Hen.  s  M.  (Va.)  283;  Moo- 
berry  V.  Marye,  2  Munf.  (Va.)  453; 
Land  v.  Otley,  4  Rand.  (Va.)  213; 
Wooton  V,  Redd,  12  Gratt  ( Va.)  196  ; 
Burwell  v.  Mandeville,  2  How.  (U.  S.) 
560;  Lane  v,  Vick,  3  How.  (U.  S.)  464; 
Inglis  V.  Sailors'  Snug  Harbour,  3  Pet 
(U.  S.)  113;  Finlay  v.  King.  3  Pet  (U. 


Pick.  (Mass.)  295;  Richardson  r.Noyes,  S.)  346 ;  Smith  v.  Bell,  6  Pet.   (U.  S.) 

2  Mass.  56;  Davis  r.Hayden,9  Mass.  514.  68 ;  Zeller  v.  Eckert,4  How.  (U.  S.)  289. 

Allen  V,  White,  97  Mass.  504 ;   Sorsby  A  testator,  several  years  before  mak- 

V.  Vance,  36  Miss.  564;  Lucas  v.  Lock-  ing  his  will,  gave  to  his  son  B.  certain 

hart,  18  Miss.  466;  Austin  v.  Watts,  19  slaves,  naming  them;  and  to  his  son  A. 

Mo.    293;  Hall  V.  Chaffee,  14  N.   H.  certain  other  slaves,  naming  them.     By 

215;  Brearley  v.  Brearlev,  9  N.  }.  Eq.  his  will  he  gave  to  his  son  B.  the  slaves 

21 ;   Stokes  t'.  Tilly,  9  14.  J.  Eq.   130;  by  name  which  he  had  before  given  to 
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his  son  A.,  and  to  A.  the  slaves  by  name  It  was  held  that  the  provisions  of  the 

which  he  had  before  given  to  B.,  stat-  will,  in  behalf  of  the  testator's  children, 

ing  at  the  close  of  each  bequest  that  he  demonstrated  that  it  was  not  his  inten- 

had  before  given  the  slaves  as  he  gave  tion  to  give  the  widow  both  dower  and 

them  bj  will.    The  first  gifts  were  ad-  the  annuitj  ;  and  that  she  was  bound 

mitted.    It  was  held  that  it  must  have  to  elect  between  the  annuity  and  her 

been  the  testator's  intention  to  confirm  dower.    Dodge  v.  Dodge,  31  Barb.  (N. 

the  previous  gift,  and  that  the  will  must  Y.)  414. 

be  so  construed.    Lowe  v.  Carter,   2  Where  a  testator  bequeathed  slaves 

Jones  Eq.  (N.  Car.)  377.  to  a  trustee  in   trust  for   his  daughter 

Where  a  testator  seised  of  a  large  and  her  children,  '*free  and  exclusive 
real  and  personal  estate  made  a  par-  of  any  control  of  her  husband,"  she 
tial  disposition  of  it  to  some  of  his  chil-  having  children  at  the  time,  it  was  held 
dren  and  to  his  widow,  to  the  latter  of  to  manifest  an  intention  to  make  spe- 
whom  he  gave  household  and  kitchen  cial  provision  for  the  daughter,  and 
furniture,  slaves,  horses,  farming  imple-  that  she,  consequently,  took  an  estate 
mencs,  and  many  other  things  appli-  for  life  in  the  negroes,  with  a  remain- 
cable  and  necessary  for  housekeeping  der  to  her  children  born,  or  that  might 
and  farming  operations,  leaving  out  the  be  bom  thereafter.  Faribault  t/.  Tay- 
bulk  of  his  land,  and  then  adds,  "I  will  lor,  ^  Jones  Eq.  (N.  Car.)  219. 
that  all  the  balance  of  my  estate,  real  Where  a  testator,  after  devising  all 
and  personal,  be  disposed  of  as  the  law  his  property,  real  and  personal,  to  his 
directs,"  it  was  held  to  have  been  the  children  to  be  taken  possession  of  by 
intention  of  the  testator  that  the  widow  them  on  their  severally  coming  of 
should  have  her  dower  assigned  in  the  age,  added  a  clause  declaring  his  will 
mode  directed  by  law  in  cases  of  in-  to  be  that  his  wife  should  hold  the  en- 
testacy.  Host  v.  Bost,  3  Jones  Eq.  (N.  tire  estate  until  his  children  severally 
Car.)  484.  came  of  age,  and  that  they  severally, 

A  testator,  by  his  will,  devised  to  his  before  they  took  possession  of  his  estate, 

wife  during  her  life  the  use  of  the  home-  should  give  security  according  to  their 

stead  atB.,  except  such  part  as  he  be-  several  proportion  ofthe  estate,  for  and 

queathed  to  his  son.     He  then  gave  to  towards  a  competent  maintenance  of 

her  an  annuity    of  $400  during  life,  his  wife,  during  her  natural  life,  it  was 

chazged  upon  certain  lots  situate  in  the  held  that  the  wife  of  the  testator  was 

city  of  New  York,  which  lots  were  di-  entitled  to  retain  possession  of  the  es- 

vided  among  his  children.     It  was  pro-  tate,  until  provision  was  made  for  her 

vided  that  those  lots  should  be  held  to  by  her  children  in  the  manner  directed 

pay  their  respective  shares  of  the  annu-  by  the  will,  it  being  the  evident  inten- 

itj,  in  proportion  to  their  assessed  valua-  tion  of  the  testator  to  put  the  provision 

tion  in  the  public  inventory  of  the  prop-  for  the  wife  beyond  all  hazard.    Jack- 

crtv.    It  was  further  provided  that  the  son  v,  Wight,  3  Wend.  (N.  Y.)  109. 

testator's  son  M.  should  never  possess  B.,  by  his  last  will,  after  ordering  his 

the  right  to  sell  the  house  and  lot  de-  executors  to  sell  his   personal  estate, 

vised  to  him,  but  that  the  same  should  authorizes   his   executors  thereinafter 

be  held  by  a  trustee  to  be  appointed  by  named,  to  sell  and  dispose  of  his  real 

the  court,  and  the  trust  should   cease  estate ;   and  directs   them,  after    they 

upon  the  decease  of  M. ;  and  that  M.  have  disposed   of  his  real  estate,  and 

should  not  receive   any   income   from  converted   the  same  into    money,    to 

the  rents  or  profits  of  the   premises,  place  the  same    at  interest  on  good 

unless  he  should  become  the  head  of  a  security',  and  to  pay  the  interest  annu- 

family,  in  which  case  the  entire  annual  ally  to   his  wife ;   and,  "  at   and  after 

income  should  accrue  to  him ;  or  if  M.  his  wife's  decease,  he  gives  and   be- 

should  remain  single,  at  the  age  of  forty  queaths  to  his  son,  an   only  child,  all 

years  and  upward,  and  become  infirm  the  principal   sums  of  money  and  se- 

or  unable  to  support  himself,  the  trus-  curity  in  the  hands  of  his  executors." 

tee  was  directed  to  grant  him  an  annu-  He  then  named  his  wife  and  two  others 

itj  of  $100  for  his  support.    It  was  fur-  as  executors.    One    of  the  executors 

ther  provided  that  as  there  were  cer-  renounced ;   and  after  the  decease  of 

tain  incumbrances  upon  the  New  York  the  widow  the  surviving  executor  sold 

lots,  the  proceeds  and  profits  of  the  the  real  estate.    It  was  held  that  the 

estate,    after    the    necessary    current  object  of  the  testator  in  creating  the 

expenses  were  paid  therefrom,  should  power  being  to  make  a  provision  for 

be  appropriated   to  pay  the  annuity,  his  wife,  it  ceased  at  her  death,  and  the 

29  C.  of  L.— 22  337 


e«iMral  PrindplM  of  Inttvjrttatioa.  WILLS.  Xntntion  of  tbo  Tootalor. 

lands  descended   to  the  heir  at    law.  equal,  and  the  indebtness  of  J.  to  the 

Jackson  v.Jansen,  6  Johns.  (N.  Y.)  73.  testator  not  being  equal  to  the  shares 

A  testator  after  disposing  of  certain  of  his  brother  and  sister,  he  was  entitled 
portions  of  his  property,  devised  all  the  to  a  sufficiency  out  of  the  residue  of  the 
residue  of  his  estate  to  the  complainant,  estate,  after  paying  the  specific  l^^cies, 
in  trust,  to  hold  the  income,  rents,  and  to  make  his  share  equal  to  the  portion 
profits  of  one-third  part  of  said  residue  of  land  allotted  to  his  brother.  Wirt  v, 
for  the  use  of  his  grandson,  the  defend-  Cannon,  4  Coldw.  (Tenn.)  i3i. 
ant,  during  his  life ;  such  income,  etc.,  Where  a  testator  bequeathed  prop- 
to  be  paid  to  him  from  time  to  time,  as  erty  to  children,  as  a  class,  and  ordered 
they  might  accrue,  and  after  his  death  the  profits  to  be  *'  applied  annually  to 
to  his  children  in  fee ;  and  failing  chil-  their  use,"  it  was  held  that  it  was  the  in- 
dren,  to  other  grandchildren  to  whom  tention  of  the  testator,  apparent  from 
the  remaining  two-thirds  were  in  like  the  words  of  the  will,  that,  at  the  di- 
manner  devised.  At  the  time  of  the  vision  of  the  proper^,  the  surplus  rents 
testator's  decease,  the  grandson  was  in-  and  profits  should  be  so  divided  that 
debted  to  him  in  a  large  sum  of  money ;  each  child  should  get  only  a  pro  rata 
but  it  appearing  that  the  testator  did  share  of  what  had  accrued  since  its 
not  mean  to  regard  him  as  his  debtor  birth.  Simpson  v,  Spence,  5  Jones  £q. 
in  respect  thereof,  it  was  held  that  to  (N.  Car.)  208. 

enforce  the  payment  of  this  debt  out  of  Where  a  testator  having  seven  daugh- 

the  defendant's  share  of  this  income  ters  made  provision  for  one  by  name, 

and  profits,  would  defeat  the  clear  in-  and  then  ordered  that  the  residue  of  his 

tention  of  the  testator  to  provide  his  property  should  be  divided  into  nine 

grandson  a  competent  support.  Waters  equal  parts,  three  of  which  were  to  go 

V.  Waters,  i  Md.  Ch.  196.  to  his  three  sons,  and  the  other  six 

A  testator,  after  reciting  in  his  will  parts  to  be  allotted  to  his  daughters,  it 
(which  was  executed  in  Germany)  his  was  held  that  the  meaning  of  the  testa- 
intention  to  depart  in  a  few  days  for  tor  was  that  each  of  the  six  daughters 
America^  *'  for  the  purpose  of  seeking  remaining  to  be  provided  for,  should 
his  fortune,'*  devised  as  follows :  *'  He  have  one  of  the  six  remaining  equal 
declares  his  deliberate  will  to  be  that,  parts.  Shepard  v.  Wright,  5  Jones  £q. 
in  case  he  should  die  unmarried  in  a  (N.  Car.)  ao. 

foreign  country,    the  small    Opeman  B.,  in  1819,  deyised  real  estate  to  M., 

Cottage,  situated  at  R.,  should  be  re-  his  wife,  for  life  or  during  her  widow- 

tained   as  heritable  property,   by  his  hood,  to  support    herself,    her    three 

near  relation  F.,  the  eldest  daughter  of  daughters,  and  one  F.,  and  on  the  de- 

I.,  farmer  at  R.,  whom  he  hereby  con-  cease  or  marriage  of  M.,  the  same  to  go 

stitutes  his  sole  heiress.    She  and  her  to  F.  for  life  to  support  himself  and  the 

father,  however,  shall  be  held  to  pay  to  daughters.;  and,  atter  the  death  or  mar- 

the  three  daughters  of  W.  and  D."  a  cer-  riage  of  M.  and  the  death  of  F.,  to  go  to 

tain  sum,  as  a  legacy.    *'  To  his  guard-  the  daughters  in  fee.    Power  was  given 

ian  C.  he  devises  the  turf  moor  at,"  etc.  to  M.  so  long  as  she  remained  single. 

After  this  the  testator  came  to  Balti-  and  afterward  to  F.,  to  sell  and  convey 

more,  where  he  died,  unmarried  and  the  real  estate,  provided  that  S.  should 

without  issue,  leaving  personal  estate,  in  writing,  signed  with  his  hand,  ap- 

It  was  held  that  upon  the  true  construe-  prove  and  consent  to  such  sale;  but  no 

tion  of  this  will  F.  was  entitled  to  the  such  sale  should  be  valid  without  such 

testator's  personal  estate,  as  it  was  his  approbation    and    consent ;    and    the 

intention  by  the  words  "  sole  heiress,"  moneys  arising  from  the  sale  were  di- 

to  give  her  everything  he  had,  except  rected  to  be  invested  as  S.  should  direct 

the  property  specifically  devised,  in  the  It  was  held    that    under  the  will   M. 

event    of   his  dyine    unmarried   in  a  had  only  a    naked   power   in  respect 

foreign  country.     sTemer  v»  Siemer,  a  to  the  disposition  of  the  property,  and 

Gill  «  ].  (Md.)  100.  that  the  power  could  be  rightfully  exer- 

The  testator  devised  his  real  proper-  cised  only  by  a  sale  of  the  estate  in  fee ; 
ty  to  two  of  his  children,  F.and  S.,  and  and  that  a  lease,  as  a  conveyance  under 
then  declared,  '*  that  full  justice  may  be  the  power  of  sale  in  the  will,  was  void, 
done,  it  is  my  wish  that  my  son  J.  may  as  not  fulfilling  the  intent  of  the  testa- 
be  equal  with  my  other  two  children  tor.  Waldron  v.  Chasteney,  2  Blatchf. 
in  the  division  of  the  land,  out  of  money  (U.S.)  62. 

he  now  owes  me."    The  intention  of  the  A    testator    x,    bequeathed    to    his 

testator    being  to  make  his  children  daughter  B.  a  slave  at  a  fixed  valuation; 
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2j  declared  that  his  children  should  Eckford  v.  Eckford  (Iowa,  1893),  53  N. 
take  equal  shares  in  the  whole  of  his  W.  Rep.  345;  Hannes*  Estate,  2  Pa. 
estate,  the  special  legacies  to  them  to  Dist.  Ct.  ^ep.  3i.  Compare  Worth- 
be  taJcen  at  the  valuations  affixed  as  ington  v.  McPherson,  5  Gill  (Md.)  51. 
part  of  the  estate;  3,  that  the  part  of  his  txpnmB  Dodaratioii  aa  to  Intent  Un- 
estate  which  should  fall  to  his  daughter  nocosaary. — In  Hughes  v.  Hughes,  14 
B.  should  he  placed  in  the  hands  of  R.  La.  Ann.  85,  it  was  held  that  an  ex- 
for  her  special  use  and  benefit,  he  con-  press  declaration  to  effectuate  a  certain 
seating  to  act  as  guardian.  B.  subse-  disposition  is  not  necessarj  where  the 
quentlj  married,  and  the  testator,  by  a  intention  is  apparent  on  the  face  of  the 
codicil  to  his  will,  directed  that  the  will. 

portion  of  the  property  devised  to  B.,  But  where  there  is  an  express  dis- 
if  she  died  before  her  husband,  should  position,  though  it  may  be  the  result  of 
be  equally  divided  between  her  sisters  oversight  or  mistake  on  the  part  of  the 
and  brother;  that  the  slave  should  be  testator,  it  cannot  be  controlled  by  in- 
sold  and  the  proceeds  placed  in  the  ference  which  is  not  necessary  and  in- 
hands  of  R.  for  the  benefit  of  B.,  and  dubitable.  Harrison  v.  Haskins,  2 
that  B.  should  receive  the  interest  of  Patt.  8c  H.  (Va.)  388. 
her  portion  of  the  estate,  to  be  paid  to  Whero  No  mtoi^otatlon  It  Noedod. — 
her  annually  by  the  said  R.  or  his  legal  If  the  language  of  the  will  is  free  from 
representatives.  It  was  held  that,  to  doubt,  there  is  no  need  to  apply  the 
effectuate  the  intention  of  the  testator,  rules  of  interpretation.  Brasher  v, 
it  was  necessary  that  R.  should  be  Marsh,  15  Ohio  St.  108;  Carr  v.  lean- 
clothed  with  the  legal  title,  and  that  nerett,  2  McCord  (S.Car.)  66;  Still  v. 
he  took  B.'s  share  as  her  trustee.  Hall  Spear,  45  Pa.  St.  170;  Tebbs  v,  Duval, 
V. Howdeshell,  33  Mo.  475.  17  Gratt.  (Va.)  345. 

Wboro  tlio  Intent  U  megal.— A  tesU-  In  Tebbs  v,  Duval,  17  Gratt.  (V a.) 
tor,  having  devised  his  home  farm  to  349,  }oynes,  J.,  in  delivering  the  opinion 
his  wife  for  life,  with  remainder  in  fee  of  the  court  said:  "Where  a  will  af- 
to  his  daughters  as  tenants  in  common,  fords  no  satisfactory  clue  to  the  inten- 
and  his  other  property  to  his  son  in  fee,  tion  of  the  testator,  the  court  must,  from 
by  a  clause  in  his  codicil  recited,  that  the  necessity  of  the  case,  resort  to  legal 
since  the  execution  of  his  will  he  had  presumptions  and  the.rules  of  construc- 
purchased  a  wood  lot  called  '^Swani-  tion.  But  such  rules  yield  to  the  in- 
ton's  Lot"  **as  a  support  for"  his  ten  tion  of  the  testator  apparent  in  the 
home  farm  '*and  the  estate  devised  to  his  will,  arid  have  no  application  where  the 
son,**  and  devised  the  same  as  follows :  intention  thus  appears.*' 
"Now,  therefore,  I  do  give  and  devise  In  Still  v.  Spear,  45  Pa.  St.  170, 
and  bequeath  the  said  parcel  of  land  to  Strong,}.,  delivering  the  opinion  of  the 
my  said  wife,  and  my  three  daughters"  court,  thus  comments  on  the  rules 
(naming  them),  **on  the  express  con-  which  aid  in  the  construction  of  wills: 
dition  that  the  same  is  not  at  any  time  *'There  are  certain  principles,  it  is  ad- 
to  be  cleared  or  converted  into  arable  mitted,  which  are  intended  to  assist  in 
land,  but  that  they  are  respectively  to  ascertaining  a  testator's  intention,  and 
be  allowed  to  take  therefrom  as  much  which  are  controlling  when  that  inten- 
wood  and  timber  as  will  be  required  tion  is  doubtful.  .  .  .  Among  them 
and  necessary  with  care  for  the  pur-  are  the  maxims  that  the  first  taker  of  a 
pose  for  which  it  was  purchased  as  legacy  is  presumed  to  be  the  chief  ob- 
aforesaid."  It  was  held  that  the  several  ject  of  a  testator's  bounty ;  that  in  doubt- 
devisees  took  a  fee-simple  interest  in  ful  cases  legacies  are  held  to  be  vested 
the  '*Swanston's  Lot,"  and  not  a  mere  rather  than  contingent;  absolute,  rather 
incorporeal  hereditament  or  easement  than  defeasible;  that  the  law  favors 
to  cut  timber  and  wood  upon  it;  the  such  a  construction  as  will  render  es- 
attempt  to  prescribe  the  mode  in  which  tates  alienable,  and  that  the  primary  in- 
the  lot  was  to  be  used  during  all  time,  tent  is  to  be  regarded  rather  than  the 
was  repugnant  to  the  devise  and  void,  secondarv,  if  both  cannot  prevail.  But 
Smith  V.  Clark,  10  Md.  186.  these  principles    .    .    .    are  only  ap- 

Legal  Hot  Aetnal  Intention  to  Bo  Oon-  plicable  in  cases  of  doubtful  construe- 
■Itfertd. — In  Martindale  v,  Warner,  15  tion.  They  are  never  allowed  to  de- 
Pa.  St  471,  it  was  held  that  it  is  not  feat  a  plain  intent  expressed." 
the  actual  intention  of  the  testator,  but  WHore  tHo  Will  la  AlNnird.— The  in- 
the  legal  intention  which  is  the  rule  by  tention  of  the  testator  is  to  be  carried 
which  a  will  is  to  be  construed.    See  out,  though  the  purposes  of  the  will  are 
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2.  Sorronnding  Cironmstancef. — In  the  construction  of  a  will,  the 

court  will  put  themselves  as  far  as  possible  in  the  position  of  the 
testator  by  taking  into  consideration  the  circumstances  surround- 
ing the  testator  at  the  time  of  the  execution  of  the  will.^ 

unreasonable  or  absurd.    In  re  Lewis'  The  ties   which   connect  the  testator 

Estate,  152  Pa.  St.  477;  Marshall  v.  Had-  with  his  legatees,  the  affection  subsist- 

lej,  50  N.  J.  £q.  547.  ing  between  them,  the  motives  which 

I.Snyder    v.    Warbasse,   11    N.  J.  may  reasonably  be  supposed  to  operate 

Eq.    466;    Ltawrence    v.    Mitchell,    3  with  him,  and  to  influence  him  in  the 

Jones  (N.  Car.)  190 ;  Barham  v,  Greg-  dis[>osition  of  the  property,  are  all  en- 

ory,  Phill.  Eq.  (N.  Car.)  243 ;  Mitch-  titled  to  consideration  in  expounding 

ener  v,  Atkinson,  63    N.    Car.    585;  doubtful  words,  and  ascertaining  the 

Lassiter    v.    Wood,    63   N.   Car.  360;  meaning  in  which   the   testator  used 

Edens  v.  Williams,  3  Murph.(N.  Car.)  them.     Smith    v.    Bell,   6     Pet.     (U. 

27;  Wolfe  V.  Van  Nostrand,  2  N.  Y.  S.)  68. 

t36;  White  v.  Olden,  4  N.  J.  Eq.  343;  A  testator,  the  only  son  of  his  mother 
^eigh  V,  Savidge,  14  N.  J.  Ekj.  124;  by  her  first  marriage,  who  would 
Boudinot  v.  Bradford,  2  Yeates  (Pa.)  have  been  his  sole  heir  at  law  if  he  had 
170;  Eyster  v.  Young,  3  Yeates  (Pa.)  died  intestate,  devised  to  her  all  his 
511 ;  Hutchinson's  Appeal,  47  Pa.  St.  84;  property,  '*to  hold  the  same  to  her 
Hooe  V.  Hooe,  13  Gratt.  (Va.)  245;  and  her  heirs  and  assigns,  to  be  for  the 
Rhett  V.  Mason,  18  Gratt.  (Va.)  541;  sole  use  of  herself,  her  heirs,  executors. 
Wells  V.  Wells,  37  Vt.  483;  Clark  v.  administrators  and  assigns."  The 
Peck,  41  Vt.  145 ;  Smith  v.  Wells,  7  mother  was  wife  of  a  second  husband. 
Met.  ( Mass.)  240;  Popkin  v,  Sargent,  but  lived  separate  from  him,  and  had  no 
10  Cush.  (Mass.)  327 ;  Perry  V.  Hunter,  support  from  any  source  besides  her 
2  R.  1. 80;  Moore  v.  Moore,  18  Ala.  242  ;  own  labor,  her  nusband  being  intem- 
Bond's  Appeal,  31  Conn.  183  ;  Starling  perate,  and  not  of  ordinary  capacity  or 
V.  Price,  16  Ohio  St.  29;  Danbridge  t\  prudence  in  the  management  of  prop- 
Washington,  2  Pet  (U.  S.)  370.  erty.  It  was  held  that  the  mother  took 
A  will  is  to  be  construed  not  only  the  estate  to  her  separate  use,  to  the  ex - 
by  its  language,  but  by  the  condition  elusion  of  her  husband  and  his  credit- 
of  the  testator's  family  and  estate,  ors.  Smith  v.  Wells,  7  Met.  (Mass.) 
Lassiter  v.  Wood,  63  N.  Car.  360.  240. 

In  construing  a  will,  the  court  will  A  testator  left  a  will  containing   the 

put  themselves  in  the  position  of  the  following  devise:  *4  give  to   my  wife 

testator,  in  reference  to  the  property  all  my  real  estate  so  long  as  she  shall 

and  the  relative  claims  of  his  family,  remain  my  widow,  but  on  her  decease 

the  relations   subsisting  between  him  or  marriage   the  remainder  thereof  I 

and  them,  and  the  circumstances  which  give   to   my   children   and  their  heirs 

surround  him,  in  order  to  be  enlight-  respectively,    to    be  divided   in   equal 

ened  where  the  provisions  are  doubtful  shares  between  them."    At  the  date  of 

or  may  admit  of  more  than  one  inter-  the  will  and  at  his  death,  the  testator 

pretation,  but  not  where  the  meaning  had  four  children  living,  and  four  others 

of  the  language  of  the  will   is  plain,  had  previously  died,  all  leaving  chil- 

Perry  v.  Hunter,  2  R.  I.  80.  dren.    No  reason  appeared  for  suppos- 

In  Adamson  v.  Ayres,  5  N.  T.  Eq.  ing  that  the  testator  had  any  prefer- 

353,  upon  a  question  of  intention,  Chan-  ence   for  his  surviving  children  over 

cellor  Halstead  said  :  "The  situation  of  these  grandchildren.     It  was  held  that 

the    estate,    as     to    the    comparative  the  testator  must  be  understood  to  have 

amountsof  realty  and  personalty,  might  intended   these  grandchildren  by  the 

certainly  be  shown.   Suppose  the  estate  word  "heirs,  "  and  that  the  real  estate 

consisted  of  $100  in  land  and  $10,000  was  to  be  distributed  in  equal  shares 

in  personalty,  the  court  would  not  shut  among  the  surviving  children  and  the 

its  eyes  to  that  fact;  and  it  would  have  representatives  of  tne  deceased  ones, 

a  legitimate  influence  on  the  reading  Bond's  Appeal,  31  Conn.  183. 

of  the  will."  Where  the  testator,  at  the  time  of 

In  the  construction  of  ambiguous  ex-  the  making  of  the  will,  owned  a  resi- 

pressions,  the  situation  of  the  parties  dence  in  the  town  of  G.  which  occupied 

may  very  properly  be  taken  into  view,  three  lots  on  the  plan  of  said  town,  and 

840 


6fMnl  PrladplM  of  IntorprtUtion.  WILLS.  All  Purti  of  a  WiU  Oonitraod  Togothor. 

3.  All  Parti  of  a  WiU  Conftrned  Together. — In  giving  construc- 
tion to  a  will  all  the  parts  of  it  should  be  examined  and  compared 

also  owned  in  said  town  another  house  Amj,  that  thej  received  at  ten  jears 
and  lot  disconnected  with  the  former,  old,  of  their  part/'  M.,  at  the  time  of 
besides  other  real  estate  without  the  his  death,  owned  the  slaves  but  let  G. 
town,  which  said  town  lots  he  was  in  have  the  use  of  them,  taking  his  notes 
the  habit  of  listing  for  taxes  as  two  for  their  hire  as  it  became  due.  It  was 
lots,  and  he  devised  to  his  wife  his  held  that  the  title  to  the  slaves  vested 
dwelling  house  and  lots  in  said  town,  by  the  will,  by  implication,  in  G.  and 
with  certain  other  property — and  to  his  children,  and  not  in  G.  alone,  as  did 
his  son  the  balance  of  his  property,  real  also  the  one-fourteenth,  minus  the  $650. 
and  personal,  it  was  held  that  he  in*  Gannaway  t'.Tarpley,  i  Coldw.  (Tenn.) 
tended  that  his  widow  should  take  the  572.  In  delivering  "the  opinion  of  the 
dwelling  house  and  three  lots  upon  court  in  this  case,  Caruthers,  J.,  said: 
which  it  was  situated,  and  that  his  son  **  The  rule  that  the  intention  of  the  testa- 
should  take  the  other  house  and  lot  in  tor  must  be  collected  from  the  will  itself, 
said  town.  Blackmore  v.  Blackmore,  and  not  elsewhere,  or  by  parol  evidence, 
3  Sneed  (Tenn. )  365.  except    in   cases  of   latent  ambiguity, 

A  testator  made  his  will  in  the  fol-  does  not  forbid  a  reference  to  the  state 

lowing  words :  "  That  all  my  property,  of  facts  under  which  the  will  was  made; 

both  real  and  personal,  of  which  I  am  but  an  investigation  of  the  su  r  round - 

now  possessed,  or  may  hereafter  ac-  ing  circumstances,  often  tends  to  illus- 

cme,  be  retained  and    continued   to-  trate  the  true  intention  and  meaning  of 

getber  till  my  youngest  child  may  have  the  testator.  *To  this  end,  it  is  obviously 

arrived  at  lawful  age ;  at  which  time,  essential    that    the    judicial    expositor 

alltheaboveproperty,  with  its  increase,  should  place  himself  as  fully  as  possi- 

from  now  to  the  time  of  my  youngest  ble  in  the  situation  of  the  person  whose 

child  arriving  at  lawful  age,  to  be  equal-  language    he    has    to    interpret;    and 

Ij  divided  among  all  my  lawful  heirs."  guided  by   the    light  thus  thrown   on 

His  estate  consisted  of  lands,  slaves,  the  testamentary  scheme,  he  may  find 

stock,  plantation  utensils,  etc.   He  died  himself  justified  in  departing  from  the 

leaving  a  widow  and  five  infant  chil-  strict  construction  of  the  testator's  lan- 

dren.    It  was  held  that  the  testator's  guage.*    ijarm. on  Wills  363,  and  notes, 

intention,  to    be    gathered    from  the  Thus  facts  may  be  proved  to  show  the 

will  and  these  circumstances,  was  that  state  of  the  testator's  property,  or  such 

the  family  relatipn  should  be  continued  facts  as  were  known  to  him,  that  may 

between    the    widow,    children,    and  have  influenced  the  disposition  of  his 

slaves,  and  the  plantation  be  carried  on  property  in  a  particular  way.     Ellis  v, 

for  the  benefit  of   the  family   until  the  EssexMerrimackBridge,2Pick.(Mass.) 

majority  of  said  youngest  child,  and  that  243.     According  to  these  rules  and  au- 

the  wife  took  a  vested  interest  of  one-  thorities,  we  may,  in  this  case,  look  to 

sixth  part  of  the  entire  estate.  Mcleod  the  facts,  that  the  daughter  of  the  testa- 

V,  McDonnel,  6  Ala.  236.  tor  was  dead ;  that  complainants  were 

M.  made  a  will  directing  that  all  his  his  grandchildren,  and  that  the  woman, 
property,  both  real  and  personal,  be  Amy,and  her  children  had  been  claimed 
sold  and  divided  in  fourteen  shares,  by  him  up  to  the  time  of  making  his 
and  naming  the  persons  who  were  to  will ;  and  that  this  claim  had  always 
take  a  share.  One  of  the  daughters,  been  admitted  by  his  son-in-law,  Tar- 
who  was  then  dead,  had  married  G.,  by  pley,  in  executing  his  notes  for  nominal 
which  marriage  there  were  several  chil-  hire,  and  permitting  him  to  pay  taxes, 
dren.  The  will  contained  the  follow-  doctors'  bills,  etc.,  for  them.  We  may 
ing  clauses :  first,  "  one  share  to  G.  and  also  take  into  consideration  the  speak- 
his  children,"  second,  "Be  it  understood  ing  fact  that  these  slaves  were  of  three 
what  each  legatee  has  received  hereto-  or  four  times  the  value  of  the  one- four- 
fore,  it  is  to  be  reduced  out  of  their  teenth  part  of  the  estate  given  to  Tar- 
part."  The  will,  then  proceeding  to  pley  and  his  children.  In  view  of  these 
specify  what  each  had  received  in  dol-  facts,  it  could  hardly  be  supposed  that 
lars  and  cents,  whether  in  money  or  it  was  the  intention  of  the  testator  to 
property,  said :  '*  G.  and  his  wife  have  give  all  these  slaves  to  the  son-in-law, 
received  $650,  including  one  negro  and  still  make  him  equal  with  his  chii- 
woman  and  her  children,  by  the  name  of  dren  in  the  one -fourteenth." 
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and  the  intention  of  the  testator  ascertained,  not  from  a  part 
alone,  but  from  the  whole  instrument.^ 

1.  Strong  V.  Cummin,  2  Burr.  770 ;  two  constructions,  it  was  said  to  be  the 
Lane  v,  Vick,  3  How.  (U.  S).  464;  sole  duty  of  the  court,  in  giving  a  con- 
Cook  V.  Weaver,  12  Ga.  47;  Hunter  t;.  struction,  to  ascertain  the  real  intent 
Stembridee,  i2Ga.  192;  Bivinsv.  Craw-  and  meaning  of  the  testator,  which 
ford,  26  Ga.  227;  Jackson  v»  Hoover,  26  could  only  be  gathered  by  adverting  to 
Ind.  511 ;  Baker  v.  Riley,  16  Ind.  479;  the  whole  scope  of  the  provisions  made 
Baker  v.  Reilly,  16  Ind.  475;  Wing  r.  by  him  for  the  objects  of  his  bounty. 
Mix,  17  Ind.  344;  Clark  v.  Preston,  2  and  not  by  confining  the  attention  to 
La.  Ann.  581;  Boone's  Succession,  7  one  isolated  paragraph,  which  might 
La.  Ann.  127;  Lebeau  v.  Trudeau,  10  have  been  drawn  up  without  a  knowl- 
La.  Ann.  164;  Parker  v,  Wasley,  9  edge  of  technical  words. 
Gratt  (Va.)  477;  Cheshire  v.  Purcell,  **The  testator's  meaning,'*  said  Lord 
II  Gratt.  (Va.)  771 ;  Selden  v.  King,  2  Mansfield,  in  Strong  v.  Cummin,  2  Burr. 
Call  (Va.)  73;  Stevenson  v.  Evans,  10  770,  ^*must  be  collected  from  the  will 
Ohio  St.  307;  Mutter's  Estate,  38  Pa.  itself,  by  attending  to  the  several  parts 
St.  314;  Bowly  V.  Lammot,  3  Har.  &  of  it,  and  comparing  and  considering 
J.  (Md.)  4;  Shreiner's  Appeal,  53  Pa.  them  together." 

St.  106;  Zimmerman  v.  Anders,  6  W.  In  Dill  t\  Dill,  i  Desaus.  (S.  Car.) 
&  S.  (Pa.)  220;  Grove's  Estate,  58  Pa.  241,  Rutledge,  Ch.,  delivering  theopin- 
St.  429;  Ewing  V,  Ewing,  2  Desaus.  ion  of  the  court  said  :  "  It  is  a  rule  that 
(S.  Car.)  451;  Orr  v.  Moses,  52  Me.  the  construction  must  be  of  what  ap- 
287;  Dill  v.  Dill,  I  Desaus.  (S.Car.)  241 ;  pears  on  the  face  of  the  will ;  that  no 
Garrett  v.  Garrett,  i  Strobh.  Eq.  (S.  technical  form  is  necessary  to  convey 
Car.)  96;  Sawyer  v.  Baldwin,  20  Pick,  the  testator's  meaning,  which  must  be 
(Mass.)  378;  Dewey  v.  Morgan,  18  collected  by  attending  to  the  several 
Pick.  (Mass.)  295;  Cook  v.  Holmes,  11  parts  of  it,  and  considering  and  corn- 
Mass.  528;  Quincy  v.  Atty.  GenM,  160  paring  them  together;  not  by  an  arbi- 
Mass.  431 ;  Tuttle  v,  Howell,  17  N.  J.  Eq.  trary  construction,  but  by  a  violent  and 
176;  Campbell  v,  CampbeU,  13  Ark.  strong  presumption  arising  from  the 
513;  Alston  V,  Branch,  i  Murph.  (N.  several  parts  of  it,  compared  and 
Car.)  356;  Alexander!;.  Alexander,  6  taken  together." 

Ired.  Eq.  (N.  Car.)  229;  Mitchener  v.  In  Shreiner's  Appeal,  53  Pa.  St.  106, 

Atkinson,  63  N.  Car.  585;  Lawrence  v.  it  was  maintained  that  it 'was  of  partic- 

Mitchell,  3  Jones  (N.  Car.)   190;  Pat-  ular  importance  in  the  interpretation 

ton  V,  Patton,  2  Jones  Eq.  (N.  Car.)  of  wills,  even  more  than  in  the  case  of 

494 ;  Coakley  v,  Daniel,  4  Jones  Eq.  (N.  other  instruments,  that  the  various  parts 

Car.)89;  Jenkins  V.Hall,  4  Jones  Eq.(N.  should  be  treated  as  a  whole,  all  be 

Car.)  334;  Scales  v.  Scales,  6  Jones  Eq.  construed  together. 

(N.  Car.)  163;  Benjamin  v.  Welch,  73  Thus,  where  a  testator  evinced,  by 

Hun  (N.  Y.)  371;  Bundy  v.  Bundy,  47  the  context  of  his  will,  a  clear  intention 

Barb.  (N.  Y.)  135 ;  Pond  v,  Bergh,  10  to  divide  an  estate  equally  between  two 

Paige  (N.  Y.)  140;  Hoxie  v.  Hoxie,  7  of  his  sons,  and  a  daughter  and  her  chil- 

Paige  (N.  Y.)  157;  Starling  v.  Price,  dren,  the  following  devise,  to  wit,  **all 

16  Ohio  St.  29;  Turner  v,  Patterson,  the  property  to  be  divided  between  A. 

5  Dana  (Ky.)  292;   Logan  v,  Moore,  7  and  S.  and  M.,  share  and  share  alike, — 

Dana  (Ky.)  80;  Milner  v.  Calvert,  i  to  S.  and  M.  and  their  heirs  and  assigns 

Mete.  (Ky.)  472;  Dunlap  v.  Shreve,  2  as  gifts — to  A.  as  a  loan  for  the  benefit 

Duv.  (Ky.)  334;   Levering  v.  Lever-  of  her  and  her  children,"  it  was  held  to 

ing,  14  Md.  30;  Jarnagin  v.  Conway,  2  mean  a  limitation  to  A.  for  her  life,  re- 

Humph.  (Tenn.)  50;  Palmer?'.  Benson,  mainder  to  her  children,  as  well  those 

19  Ala.  594;  Thrasher  v,  Ingram,  32  in  being,  as  those  that  might  be  born 

Ala.  646;  Coleman  v.  Camp,  36  Ala.  thereafter.    Coakley  r.  Daniel ,  4  Jones 

159;  Young  V.  M'Inttre,  3  0hioco2;  Eq.  (N.  Car.)  89. 

Gold  V,  Judson,  21  Conn.  616;  NUnor  Children  is  a  term  of  purchase,  not 

V,  Ferris,  22  Conn.  371.  of  limitation  ;  and  being  used  in  a  will. 

In  the  case  of  Cook  v.  Holmes,   11  with  nothing  indicating  that  heirs  were 

Mass.  528,  which  was  a  case  of  con-  meant  by  it — thus:  **To  my  daughter 

struction  of  a  will,  in  which  the  Ian-  C.  P.,  I  give,  to  her  and  her  children, 

guage  of  the  testator  was  susceptible  of  the  fifty  acres,  etc.,  to  each  an  equal 
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part,'*  imports  that  they  are  to  take  regard  to  the  order  in  which  those  pro- 
equal  shares  as  tenants  in  common —  visions  occur,  and  that  the  intention  of 
the  mother,  and  seven  children  eight  the  testator,  as  gathered  from  the  whole 
shares.  And  no  time  heing  fixed  by  will,  was  that  his  real  estate  should  be 
the  will,  for  enjoyment  by  the  children,  converted  into  money,  and  constitute, 
or  for  partition,  the  estate  vests,  at  the  with  his  personal  estate,  a  common 
testator's  death,  in  the  mother  and  chil-  fund,  out  of  which  should  be  first  paid 
dren  then  living.  But  the  terms,  **C.  debts,  legacies,  and  expenses,  and  the 
P.  is  to  have  no  more  than  the  fifty  net  balance  thereof  divided  amongst 
teres  of  land  above  stated  " — that  being  the  parties  named  in  said  third,  eighth, 
all  devised  to  C.  P.  and  her  children —  and  ninth  clauses,  as  therein  provided, 
explain  the  devise,  .fv/ra,  and  show  Smithers  t^  Jackson,  23  Md.  27^. 
that  the  intention  of  the  testator  was  A.  by  his  will  gave  to  his  widow  the 
that  his  daughter  (C.  P.)  should  have  use  of  his  farm  and  dwelling  house, 
the  whole  for  life — her  children  the  re-  and  farming  utensils  and  stock  on  the 
mainder;  which  is,  therefore,  the  true  farm,  and  his  family  of  colored  people, 
construction  of  the  will.  Turner  v.  and  his  household  and  kitchen  furni- 
Patterson,  5  Dana  (Ky.)  292.  ture,  until  his  son  B.  (an  only  child  of 

Where  a  testator,  in  one  clause  of  his  three  years  old)  should  arrive  at  the 

will,  limits  a  use  in  property  on  event  age  of  twenty-one  years;  and  gave  his 

of  survivorship  between  his  daughters  widow  three  hundred  dollars  a  year  out 

upon  the  decease  of  his  widow,  but  in  a  of  his  estate  during  her  natural  life ;  all 

subsequent  clause  gives  the  use  of  the  of  which  was  in   lieu  of  her  dower.  He 

property  to  the  survivor  upon  the  death  next  gave  certain  pecuniary  legacies, 

of  the  other  without  leaving  a  child  or  And  then  gave  all  the  residue  of  his 

children,  it  appearing  from  the  context  property,  real  and  personal,  to  his  son  B., 

that  he  wished  to  make  the  bulk  of  his  to  him,  his  heirs  and  assigns  forever ; 

estate  unalienable  as   long  as  possible,  and  directed  his  executors  to  rent  out  his 

it  was  held  that  the   latter  disposition  houses  and  lots  in  Paterson,  and  to  put 

should  prevail  over  the  former,  and  that  out  the  proceeds  thereof,  together  with 

the   contingency   was  open  until   the  the  moneys  and  securities  for  money, 

death  of  one  of  the  daughters  without  to  interest,  for  the  benefit  of  his  son 

leaving  a  child.  Jenkins  v.  Hall,  4  Jones  until   he  should  arrive  at  the  age  of 

Eq.  (N.  Car.)  334.  twenty-one  years ;  and  to  give  his  said 

The  last  will  and  testament  of  W.  son,  out  of  his  estate,  a  college  educa- 
provided  as  follows :  **  Eighth. — After  tion,  and  a  decent  support  until  he 
the  payment  of  all  my  debts,  and  tak-  should  arrive  at  the  age  of  twenty-one 
ing  out  the  expenses  of  administration,  years.  And  then  made  provision  as 
and  all  legacies  provided  for  and  set  follows :  ^*  But  if  my  said  son  B.  should 
apart  so  as  to  ascertain  the  net  balance  die  having  no  children,  then  my  will 
of  estate,  etc.,  I  give  and  bequeath  to  is,  and  I  do  dispose  of  my  property  in 
my  daughter  S.  one  entire  tenth  part  the  following  manner : "  (giving  the 
of  such  entire  balance  so  ascertained,'*-^  said  residue  of  his  real  and  personal 
by  the  third  clause  one -fifteenth  of  such  estate,  so  devised  and  bequeathed  to 
balance  had  t>een  bequeathed  to  his  his  said  son,  to  other  persons.)  The 
granddaughter,  R.  "  Ninth. — I  give,  'son  B.  attained  twenty -one,  and  after- 
devise  and  bequeath  all  the  rest  and  ward  died  without  having  a  child.  It 
residue  of  estate,  real,  personal,  and  was  held  that  on  B.'s  attaining  twenty- 
mixed,  to  my  three  sons,  A.,  W.  and  one,  his  estate  was  absolute  and  un- 
R.,  to  them  and  their  heirs  and  assigns  qualified;  the  clause  giving  the  prop- 
forever,  to  be  equally  divided  between  erty  over  being  held  to  mean  the  death 
them,  share  and  share  alike.  Tenth.  •  of  B.  under  twenty-one,  having  no 
— It  is  my  will  and  desire,  and  I  here-  children.  Pennington  v.  Van  Houten, 
by  direct  and  empower  my  executors  8  N.J.  Eq.  272. 

hereinafter  named,  to  sell  and  dispose  A  testator  devised  to  his  wife,  during 

of  all  my  real  estate  at  public  sale,  and  her  life  or  widowhood,  all  his  estate 

on  such  terms  as  they  in  their  discre-  except  what  he  should  by  his  will  other- 

tion  may  think  most  conducive  to  the  wise  dispose  of.     He  then  gave  certain 

interests  of  all  those  interested  therein."  property  to  his  children  to  be  theirs  at 

It  was  held  that  the  intention  of  the  his  decease.    Then  came  this  clause: 

testator  must  be   gathered    from    the  **  Also,  at  the  decease  of  my  wife,  I  give 

whole  will ;  from  a  consideration  of  all  to  my  son  G.,  my  man  Stephen,  and  to 

the  provisions  contained  in  it,  without  my  son  L.,  my  man  Charles.    Also,  I 
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give  and  bequeath  to  my  son  L.  W.,  all  which  case  it  was  held  that  if  a  will 
my  lands*  etc."  (on  which  he  had  previ-  devising  both  real  and  personal  estate 
ouslj  given  his  wife  a  life  estate.)  be  not  duly  executed  to  pass  real  estate, 
"Also,  to  my  son  L.  W.,  I  give  my  two  the  portion  relating  to  real  estate  can- 
boys  Dick  and  David  with  their  mother.*'  not  be  regarded  to  ascertain  the  intent 
It    was  held    that   these  negroes    did  of  the  testator. 

not  pass  immediately  to  L.  W.,  but  only  BeYOked  Clansoa  to  Be  CoBsidered. — 

in  remainder  after  the  death  or  marriage  Though  a  devising  clause  in  a  will  be 

of  the  widow.     Sherrill  v.  Echard,  7  afterward  annulled  bj'  a  codicil,  yet  it 

Ired.  (N.  Car.)  161.  may  operate  as  a  declaration  of  intent 

Introductory  Words  to  Be  Considered. —  to  prevent  the  property  passing  to  the 

A  testator  ordered  as  follows :  *'As  to  residuary  devisee.      Van  Cortlandt  v, 

such  worldly  estate  wherewith  it  hath  Kip,  i  Hill  (N.  Y.)  591. 

pleased  God  to  bless  me  in  this  life,  I  And  in  Colt  v.  Colt,  32  Conn.  433, 

give  and  dispose  of  the  same  in  the  fol-  it  was  held  that  while  it  is  a  rule  that 

lowing:  manner,  to  wit:  Item — It  is  my  a  will  and  codicil  are  to  be  read  as  of 

will,  and  I  order  and  direct,  that  all  my  the    date    of  the    codicil,  yet    where 

just  debts  and  funeral  expenses  shall  be  legacies    have    been    revoked    by   the 

first  paid  and  satisfied.    Item — It  is  my  codicil,   it    does    not  follow    that  the 

will,  and  I  give,  devise,  and  bequeath,  will  is  to  be  read  as  if  they  had  never 

unto  my  beloved  wife  Elizabeth,  eighty-  been  in  it;   the  revoked  clauses  may 

five  acres  and  allowance  of  land  of  my  be  read  for  the  purpose  of  understand- 

dwelling  plantation,  whereon   I    now  ing  better  the  meaning  of  the  clauses 

live,  situate  in  Spring  Garden  township,  which  remain. 

in  the  county  aforesaid,  she  to  have  the  Will  and  Codicil  ConftmedTog«th«r. — 
choice  of  the  same  wherever  she  thinks  A  will  and  its  codicil  are  to  be  con- 
proper  ;  and,  further,  I  do  give  and  be-  strued  together  as  parts  of  the  same  in- 
queath  unto  my  said  wife  all  my  mov-  strument.  Boyle  v.  Parker,  3  Md.  Ch. 
able  property  or  personal  estate,  of  what  42;  Gray  v.  Sherman,  5  Allen  (Mass.) 
kind  or  nature  the  same  may  be,  to-  198;  Ward  v.  Saunders,  2  Swan  (Tenn.) 
gether  with  all  the  moneys  due  me,  by  174;  Negley  v.  Gard,  20  Ohio  310; 
bond,  note,  or  book  account,  to  and  for  Howland  v.  Union  Theological  Semi- 
her  only  proper  use  and  behoof  what-  nary,  5  N.  Y.  193;  Collier  v.  Collier,  3 
ever.     Item — It  is  further  my  will,  that  Ohio  St.  373. 

my  brother  and  sisters  divide  the  residue  In  Westcott  v,  Cody,  5  Johns.  Ch. 
of  my  said  plantation  amongst  them-  (N.  Y.)  343,  Chancellor  Rent,  lays  it 
selves,  share  and  share  alike."  He  left  down  '*as  a  clear  and  settled  rule  that  a 
no  other  real  property.  It  was  held  will  and  codicil  are  to  be  taken  and  con- 
that  the  introductory  words  in  the  will  strued  together,  in  connection  with  each 
were  to  be  considered  in  order  to  ascer-  other,  as  parts  of  one  and  the  same  in- 
tain  the  intention  of  the  testator,  and  strument." 

that  the  widow  took  a  fee  in  the  land  A  codicil  is  a  part  of  a  will,  and  is  to 

devised  to  her.     Schriver  v.  Meyer,  19  be  construed   with   it ;    and  may  as  a 

Pa.  St.  87.  context  confirm,    vary,    or  altogether 

Clause  InoparatlYe  as  Devise  to  bo  change  an  intention  expressed   in  the 

Considered. — Where,  by  a  will  made  in  body  of  the  will.     Leavens  v.  Butler,  8 

1722,  real  estate  was  devised  to  a  re-  Port.  (Ala.)  380. 

ligious  corporation,  and  the  will  con-  The  testatrix  made  the  following  de- 
tained a  devise  to  residuary  devisees,  it  vise:  **I  will  that  all  my  estate,  both  real 
was  held  that  though  the  devise  to  the  and  personal,  which  may  come  to  the 
corporation  was  void  ad  initio  for  the  hands  of  my  executors  for  the  use  and 
purpose  of  passing  the  estate,  still  it  benefit  of  my  daiighters,  Levisa  Saun- 
was  operative  as  showing  the  intent  of  ders,  Catherine  Campbell,  and  Celia 
the  testator,  and  that  the  devise  to  the  Stone,  remain  in  the  hands  of  mj  ex- 
corporation  indicating  the  testator's  ecutors,  in  trust  for  my  said  daugnters 
intention  not  to  give  the  property  to  during  their  natural  lives,  and  to  the 
the  residuary  devisees,  it  did  not  pass  heirs  of  their  body  forever."  To  which 
to  them,  but  descended  to  the  heir  at  there  was  this  codicil.  **  In  pursuance 
law.  Van  Kleeck  v.  Reformed  Protes-  of  my  last  will  and  testament,  it  is  my 
tant  Dutch  Church,  20  Wend.  (N.  Y.)  desire  that  my  young  negroes  already 
457.  See  Van  Cortlandt  t*.  Kip,  i  Hill  devised  by  will  be  divided  as  follows, 
(N.  Y.)59i.  C<>m/<7  re  War  ley  r.  War-  to  wit:  To  my  daughter  L.evisa 
ley,    I    Bailey   Eq.    (S.  Car.)   397,  in  Saunders  and  heirs  of  her  body,   negro 
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4.  In  What  Sense  Words  Are  to  Be  Understood. — In  the  construc- 
tion of  wills,  words,  in  general,  are  to  be  understood  in  their  plain 
and  usual  sense,  in  the  absence  of  a  manifest  intention  to  the  con- 
trary.^   Where,  however,  the  testator  uses  technical  words,  he  is 

girl,  Pollv,"  etc.     It  was  held  that  the  (Ky.)  424;  Griffith  v.  Coleman,  5  J.  J. 

clause  of  the  will  above  quoted  fixed  Marsh.  (Ky.)  600;   Smith  r.  Gage,  41 

and  controlled    the   rights  of   Levisa  Barb.  (N.  Y.)  60;    Beck  v.  McGillie,  9 

Saunders  and  the  other  legatees,  and  Barb.  (N.  Y.)  35;  Hone  t;.  Van  Schaick, 

that  the  codicil  only  designated  what  3  N.  Y.  538;  Harvey  v.  Olmsted,  i  N. 

particular  property  each  legatee  should  Y.  483  ;  Roosevelt  v.  Thurman,  i  Johns, 

take  under  the  restrictions  and  limita-  Ch.  (N.  Y.)  220;  Roy  t;.  Latiolas,  5  La. 

tions   of   the    will,    and    that   Levisa  Ann.  557;  Michel  v.  Beale,  10  La.  Ann. 

Saunders  took  only  a  life  estate  in  the  352;  Leonora  v.  Scott,  10  La.  Ann.  651; 

property.    Ward  v.  Saunders,  2  Swan  Hartr.  White,26  Vt.  260;  Vannerson  v. 

(Tenn.)  174.  Culberston,  18  Miss.  150;  Danbridge  v. 

A  testator,  in  the  body  of  his  will,  Washington,  2  Pet.  (U.  S.)37o;  Wright 
gaveone-half  of  the  residue  of  hisprop-  v.  Denn,  10  Wheat.  (U.  S.)  239. 
erty  to  his  daughter,  and  the  other  Where  }.  made  his  will  as  follows : 
half  to  certain  of  the  children  of  a  de-  **A]1  my  estate,  both  real  and  personal, 
ceased  daughter,  some  of  whom  were  to  me  belonging,  and  which  I  shall  die 
minors,  **  to  be  divided  in  equal  shares  possessed  of,  after  the  payment  of  my 
between  them/'  and  appointed  certain  personal  charges,  and  the  expenses  of 
persons  '*  to  be  trustees  to  my  grand-  settling  my  estate,  I  give  and  bequeath 
children  above-named.**  By  a  codicil  to  my  two  nephews.  Land  H.;"  it  was 
he  gave  to  another  child  of  his  deceased  held  that  the  word  '*  possessed,"  as 
daughter,  who  had  been  omitted  in  the  used  by  the  testator,  denoted  owner- 
former  enumeration,  **  such  an  amount  ship,  and  not  merely  personal  and 
of  my  property  as  shall  make  him  an  corporal  occupation;  and  consequently 
equal  heir  with  his  brothers  and  sisters"  that  such  a  portion  of  the  land  devised 
mentioned  in  the  will.  It  was  held  that  to  }.  as  aforesaid,  by  his  father,  as  was 
one-half  of  the  residue  should  go  to  the  retained  until  his  death,  and  the  pro- 
daughter  of  the  testator  and  the  other  ceeds  of  such  part  thereof  as  had  been 
half  to  all  ofhis  grandchildren  named  in  sold,  under  a  resolution  of  the  general 
the  will  and  codicil,  to  be  divided  assembly,  on  condition  that  the  avails 
equally  between  them ;  the  legal  title  should  be  invested  in  other  real  estate, 
being  vested  in  the  first  instance  in  the  to  be  conveyed  to  }.  on  the  same  termc, 
trustees,  for  the  immediate  distribution  limitations,  and  restrictions  &s  the  es- 
of  their  respective  shares  to  those  of  the  tate  so  sold,  passed,  by  such  will,  to  the 
grandchildren  who  had  become  of  age,  devisees  of  J.  Hemingway  v.  Heming- 
and  to  the  others  when  they  should  waj',  22  Conn.  463. 
become  of  age.  Gray  v,  Sherman,  5  '^Children.'* — The  word  "children" 
Allen  (Mass.;  19S.  does  not,  ordinarily  and  properly  speak- 

1.  Harrison  v.  Ward,  5  Jones  £q.  (N.  ing^ comprehend  grandchildren  or  issue 
Car.)  236;  Logan's  Appeal,  39  Pa.  St.  generally.  Their  being  included  in 
237;  Bedford's  Appeal,  40  Pa.  St.  18;  that  term  is  permitted  in  two  cases  only, 
Soohan  v.  Philadelphia,  33  Pa.  St.  9;  viz.,  from  necessity,  which  occurs 
Gable's  Appeal,  40  Pa.  St.  231 ;  Ketchin  when  the  will  would  remain  inopera- 
V.  Beaty,  5  Rich.  Eq.  (S.  Car.)  83;  tive  unless  the  sense  of  the  word 
Nash  V,  Savage,  2  Hill  Eq.  (S.  Car.)  ''children"  were  extended  beyond  its 
50;  Seibels  v.  Whateley,  2  Hill  Eq.  (S.  natural  import,  and  where  the  testator 
Car.)  605 ;  Attj'.  Gen'l  v.  Jolly,  2  has  already  shown  by  other  words  that 
Strobh.  Eq.  (S.  Car.)  379;  Murphey  v,  he  did  not  intend  to  use  the  term 
Murphey,  20  Ga.  549;  Hunter  v.  Stem-  **children"  in  its  proper  actual  mean- 
bridge,  12  Ga.192;  Robertson  v.  John-  ing,  but  in  a  more  extensive  sense, 
ston,  24  Ga.  102 ;  Brearley  v.  Lalor,  15  Brokaw  v.  Peterson,  15  N.  J.  Eq. 
N.J.  Eq.  108;  Fisher  r.Skillman,  18  N.  104;  Churchill  v.  Churchill,  2  Mete. 
J.  Eq.  229;  Crosby  v.  Mason,  32  Conn.  (Ky.)  466;  Mowatt  v.  Carow,  7  Paige 
482;  Hemingway  v,  Hemingway,  22  (N.  Y.)  328;  Phillips  ?;.  Beall,  9  Dana 
Conn.  462;  Lord  v.  Lord,  22  Conn.  (Ky.)  i;  Ward  v.  Cooper,  69  Miss.  789; 
595;  Birney  v.   Richardson,   5    Dana  Marsh  v.  Hague,  i   Edw.  Ch.  (N.  Y.) 
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174;  Tier  v.  Pennell,  i  Edw.  Ch.  (N.  deceased   husband.      Gable's    Appeal, 

Y.)  354;  Walker  v.  Williamson,  25  Ga.  40  Pa.  St.  331. 

549;  Willis  V,  Jenkins,  30  Ga.  167;  Ruff  Under  a  devise  or  bequest  to  **chil- 

V.  Rutterford,  i  Bailey  Eq.  (S.  Car.)  7;  dren  "  as  a  class,  natural  children  are 

Ward  V,  Sutton,  5  I  red.  Eq.  (N.  Car.)  not   included   unless  the   intention  of 

421;  Mordecai  v.  Boylan,  6  Jones   Eq.  the  testator  to  include  them  is  plain, 

(N.  Car.)  365;  Jarden's  Estate,  3  Phila.  either  by  express  designation  or  neces- 

(Pa.)  438;  Tipton  v,  Tipton,  i  Coldw.  sary  implication.    Heater  v.  Van  Au- 

(Tenn.)  252;  Izard  v.  Izard,  2  Desaus.  ken,  14  N.J.  Eq.  159.     Compare  In  re 

(S.  Car.)  308;  Osgood  v,  Lovering,  33  Gray*s  Trusts  (1892),  3  Ch.  88. 

Me.    464;   Hughes   v,   Hughes,  12    B.  It  was  held,  in  Thompson  f.  McDon- 

Mon.  (Ky.)  121;  Merrymans  v.  Merry-  aid,  2  Dev.  B.  Eq.  (N.  Car.)  463,  that 

man,  5   Munf.    (Va.)    440;   Boy  Ian   v.  the  rule,  that  a  limitation  in  a  will,  upon 

« Boy  Ian,     Phill.    Eq.    (N.     Car.)    160;  the   decease  of  a   legatee  leaving  no 

Schoonmaker    v,  Sheely,  3  Den.   (N.  '"children"   living,  at  his  death,   has 

Y.)  490;  Tayloe  v.  Gould,  10  Barb.  (N.  reference  to  legitimate  children  only, 

(Y.  388;   Sheets   v.  Grubbs,  4   Mete,  is  not  affected  by  the  statute  enabling 

(Ky.)  339;'  Tayloe  v.  Mosher,  29  Md.  illegitimate  children  to  inherit. 

443;    Cutter   t'.   Doughty,  7  Hill   (N.  A  testator,  who  was  one  of  two  ille- 

Y.)  305.  gitimate  children  of  the  same  parent, 

A  testatrix   made  bequests  of  per-  devised  certain  land  to  his  **•  mother,'* 

sonal  property  to  H.  and  to  O.,  with  a  naming  her,  and  '*her  children  forever.*' 

proviso  in  a  subsequent  part  of  the  will  By   a    later  clause    he    made    certain 

that  if  either  should   die  without  chil-  bequests  to  his  sister,  the  other  iliegit- 

dren,  the  bequests  made  to  either  of  imate  child,  by   name.     It  was   held 

them    should  **fall   back    to   the  sur-  that  the  term  "children"  in  the  will 

vivor.  '*    On  an  application  by  A.  to  did  not  include  the  illegitimate  child. 

the    orphans*  court,    for  the    absolute  Shearman  xk  Angel,   i  Bailey  Ekj.  (S. 

payment  of  the  bequest,  and  without  Car.)  351. 

security  for  those  to  whom  it  was  to  fall  Where  a  testator  bequeathed  a  slave 

back,  it  was  held  that  although  in  a  to  his  daughter,  Ellenore,  for  life,  with 

will  the  word  "'children'*  (which  is  or-  remainder  to  his  granddaughter   Har- 

dinarily  a  word  of  personal  description )  riet ,  having  two  granddaughters  of  that 

may  be  construed  to  mean  issue  (which  name,  one  of  whom  was  illegitimate, 

ex   froprio    vigore    indicates  succes-  and  the  daughter  of  Ellenore,  and  the 

sion),  where  the  context  affirmatively  other  legpltimate,  it  was  held  that  the 

shows  that  the  testator  intended  so  to  remainder  went  to  the  legitimate  grand - 

use  it,  it  must  be  held  to  its  ordinary  daughter,  and  that  the  term  "  grand- 

and  usual  meaning  when  no  such  in-  children,"  in  its  established  sense,  ap- 

tention  is  manifest.    Bedford's  Appeal,  plied  strictly  to  the  one  and  not  to  the 

40  Pa.  St.  18.  other.    Ferguson   v.  Mason,  2    Sneed 

A    testatrix  by   a  will   divided  the  (Tenn.)  618. 

residue  of  her  estate   into  two  parts.  Nor  does  the  term  *'  children  '*  apply 

giving  one-half  to  her  brothers  and  sis-  to  any  persons  who  are  not  of  the  blood 

ters  of  the  whole  blood,  and  the  chil-  of  the  testator  or  person  designated  ai 

dren  of  such  of  them  as  were  deceased,  the  parent.     Barnes  v,  Greenzebach,  i 

share  and  share  alike,  the  children  of  Edw.    Ch.     (N.    Y.)    41 ;    Cutter    v. 

each  deceased  brother  or  sister  to  take  Doughty,  7  Hill  (N.  Y.)  305. 

together   for  their  share,  an   amount  The   legal  signification  of  children, 

equal  to  the  share  of  a  surviving  broth-  grandchildren,  or  of  issue,  and  every 

er  or  sister,  and  no   more;   the    other  word  of  like  species,  when  used   in  a 

half  of  her  estate    was  given  to  the  will  as  descriptive  of  persons  who  are 

brothers   and   sisters  of   her  deceased  to  take  as  devisees  or  legatees,  applies 

husband  and  their  children,  in  similar  to  those  only  who  are  of  the  blood  of 

terms.     It  was  held  that  under  the  will  the  testator  or  person  designated  as  the 

^'grandchildren  **    were  excluded    and  parent,  and  does  not  include  those  who 

not  entitled  to  any  portion  of  the  es-  may  have  acquired  the  name  or  char- 

tate,  as  the  word  '^children  "  in  itself  acter  of  children  by  marriage.     Barnes 

did   not    include    ''grandchildren  "  or  x^.  Greenzebach,  i  Edw.  Ch.  (N.  Y.)  41. 

'*  issue,  ** — therefore  it  was  error  in  the  But  a  different  intent  may  be  mani- 

orphans*    court  to  award  any  portion  fest  from  the  will.  Thus,  where  a  testa- 

of  the  estate  to  the  grandchtldfren  of  the  tor  gave  certain  property  to  his  '*  chil- 

deceased  brothers  and   sisters  of    her  dren,'*  to  be  equally  divided  between 
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them,  such  as  had  received  advance-  Ired.  Eq.  (N.  Car.)  229;  Young  v, 
ments  to  account  therefor,  and  among  M'Intire,  3  Ohio  499. 
them  naming  D.  as  having  "  in  his  life-  Thus  a  direction  in  a  will  to  sell  the 
time"  received  a  specified  sum,  it  was  testator's  personal  as  well  as  real  prop- 
held  that  the  term  **  children  "  in-  erty ,  and  divide  the  income  among  his 
eluded  his  erandson  B.,  the  son  of  D.  five  children,  was  held  to  mean  the  pro- 
Scott  p.  Nebon,  3  Port  (Ala.)  452.  ceeds  of  the  sale  of  the  property,  and 

**  Orphan." — Stephen  Girard  devised  not  to  include  notes,  bonds,  and  mort- 

certain   portions  of  his  estate  to  the  gages.    Bredlinger*6  Appeal,  2  Grant 

citT  of  Philadelphia, in  trust,  to  found  a  Cas.  (Pa.)  461.    See  Scales  v.  Scales,  6 

college  for  white  orphans.    It  was  held  Tones    Eq.  (N.   Car.)   163;   Pippin  v. 

that  according  to  popular  acceptation  Ellison,  12  Ired.  (N.  Car.)  61.  Compare 

a  fatherless    child    was    an    orphan.  Hogan  v.   Hogan,  63   N.    Car.    222; 

Soohan  v.  Philadelphia,  33  Pa.  St.  9.  Thornton  v.  Burch,  20  Ga.  791. 

"Daiceadante.'* — ^The  word  "descend-  "  Honey.'* — The  word  **  money  "  in  a 

ants  '*  in  a  will  cannot  be  construed  to  will  may  be  constructed  to  mean  cash, 

include  any  but  lineal  heirs,  without  or  may  stand  for  the  entire  personal 

clear  indication,  in  the  will,  of  the  testa-  estate ;  and  is  to  be  received  in  the  one 

tor's  intent    to    extend    its  meaning,  or  the  other  sense,  as  will  best  effectuate 

Baker  v.  Baker,  8  Gray  (Mass.)  loi ;  the  general  intention  of  the  testator, 

Barstow  v,  Goodwin,  2  Bradf.  (N.  Y.)  deduced  from  every  part  of  the  will. 

413.    Matter  of  Collins,  70  Hun  (N.  Where  a  testator    bequeathed   to  his 

Y.)  273.  daughter    household    goods,  a    horse 

Thus,  a  sister's  child  is  not  a  descend-  and  a  cow,  **  and  also  one-third  of  the 

antof  the  testator.    Armstrong  v.  Mor-  remainder  or  balance  of  money  that 

an,  I  Bradf.  (N.  Y.)  314.  may  be  left  after  paying  all   my  just 

'^M^tfhawiaadinecM." — A  testator  by  debts  and  funeral  expenses,"  and  his 

will  made  a  residuary  bequest  to  "  all  intention  was  manifef^tly  to  divide  his 

my  nephews  and  nieces."     It  was  held  personal  estate  equally  between  his  two 

that  only  her  own  nephews  and  nieces  children,  it  was  held  that  the  nature  of 

were  included,  not  those  of  her  hus-  his  personal  property  rendering  such  a 

hand.    Green's  Appeal,  42  Pa.  St.  25.  construction  necessary  to  effectuate  his 

"Batata." — The  word  "  estate/' used  intention,  the  word '*  money  "  must  be 

in  a  will  in  its  application  to  real  prop-  construed  to  mean  "  personalty."  Smith 

erty,  may  be  used  to  express  either  the  v,  Davis,  i  Grant's  Cas.  (Pa.)  158. 

quantity  of  interest  devised,  or  to  desig-  But  it  was  held  in  Re  Carr's   Es- 

natethe  thin^  devised,  or  both,  and  the  tate,  13  Pa.  Co.  Ct.  643,  that  the  word 

sense  in  which  it  is  used  must  be  deter-  **  money  "  can  only  be  used  in  a  will  to 

mined  from   the  will  itself.     Hart  v.  pass  the  whole  personal  estate,  when 

White,  26  Vt.  267;  Hammond  v.  Ham-  the  purpose  of  the  testator  is  unmistak- 

mond,8  Gill  &  J.  (Md.)  436.     When  able.  See  In  re  Levy's  EsUte,  3  Pa. 

used  to  designate  the  thing  devised,  the  Dist.  Rep.  36 ;  Sweet  v.   Burnett  (Ct. 

word  "estate  "  is,  in  its  ordinary  sense,  of  App.),  49  N.  Y.  St.  Rep.  113. 

sufficiently  comprehensive  to  embrace  In  Brearley  v.  Lalor,  15  N.  }.  Ek).  108, 

every  description  of  property.    Archer  it  was   held   that  "  moneys "  must  be 

V.  Deneale,   i   Pet.  (U.  S.)  585.    See  understood   in  its  legal    and    popular 

Thornton  v.  Burch,  20  Ga.  791.  sense,  and  will  not  include  bonds,  mort- 

**  Property." — The  word  **  property,"  gages,  promissory  notes,  or  other  secu- 
in  its  ordinary  sense,  includes  every-  rities  for  the  payment  of  money,  unless 
thing  which  may  be  the  subject  of  it  appears  by  the  will  or  from  the  con- 
ownership;  as  money  and  securities,  dition  and  circumstances  of  the  testa- 
Pell  V.  Ball,  Spears  £q.  (S.  Car.)  48.  tor's  estate  that  it  was  the  intention  to 

A  bequest  of  "  movable  property "  or  pass    them.      Compare    Fulkeron    v, 

*' movables,"  when  there  is  nothing  in  Chitty,  4  Jones  Eq.  (N.  Car.)  244. 

the  will  to  restrict  the  meaning  of  those  Qeneral  Terma  Beatrlcted  by  Bnnmar- 

terms,  includes  slaves  and  every  other  atlonof  Partlenlara. — General  and  com- 

spede  of  personal  property.     White-  prehensive  terms  may  be  restrained  in 

hurst  V.  Barker,  2  Ired.  Eq.  (N.  Car.)  sense  to  less  than  their  natural  import 

^2-  by   the   context,   as    where    they    are 

Bnt  the  word  **  property  "  will  not  be  coupled  with  an  enumeration  of  things. 

wed  in  this  unrestricted  sense  when  Perry  v.  High,  3   Head    (Tenn.)   349; 

thecontext  will  not  allow  such  a  con-  Delamater's  Estate,    i    Whart.    (Pa.) 

struction.    Alexander  z\  Alexander,  6  362;   Allen   r.   White,  97   Mass.    504; 
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presumed  to  employ  them  in  a  technical  sense,  unless  a  clear  in- 
tention to  use  them  in  another  is  apparent  from  the  context.^ 

Urich's  Appeal,  86  Pa.  St.  386;  Free-  seised.     Seabrook  v,  Seabrook,  i   Mc- 

man  v,  Coit,  96  N.  Y.  63;  Webster  v.  Mull.  Eq.  (S.  Car.)  201 ;  Eby's  Appeal, 

Wiers,  51  Conn.  569.     Compare  Jama-  50  Pa.  St.  311;  Porter's  Appeal,  45  Pa. 

gin  V,  Conway,  a   Humph.  (Tenn.)  50^  St.  aoi ;  Rogers  v,  Brickhouse,  5  Jones 

In  the  following  cases   it  was  held  Eq.  (N.  Car.)  301;  Sharpv.  Kleinpeter, 

that  where  devises  or  bequests  are  made  7   La.   Ann.  364 ;    Aspden's  Estate,  2 

by   words   of  enumeration,  which   are  Wall.  Jr.  (C.  C.)  368;  Croom  v.  Her- 

coupled  in  the  same  clause  withcollec-  ring,  4  Hawks  (N.  Car.)  398. 

tive  words,  or  words  of  general  descrip-  If,    however,  a  testator  uses  an  ez- 

tion,  the   latter   may    be   confined   to  pression  that  clearly  indicates  that  he 

matters  ejusdem    generis.    Given     r.  did  not  intend  to  use  the  word  **  heir " 

Hilton,  95  U.  S.  591;    Dole  %k  Johnson,  in  its  legal  acceptation,  that  intention 

3  Allen  (Mass.)   364;   Jameson,  Appel-  must  prevail.    Williamson  v,  William- 

lants,  I  Mich.  99;   Funchess  v,  Seibe,  son,  18  B.  Mon.  (Ky.)   329;    Love  v, 

27Miss.  26;  Lock  t).  Noyes,  9N.  H.  430.  Buchanan,  40  Miss.  758;   Den  v,  Za- 

1.  Grandy  v,  Sawye/,  Phill.  Eq.  (N.  briskie,  15  N.  J.  L.  404;  Baily  r.  Pat- 
Car.)  8;  Hawley  v.  Northampton,  8  terson,  3  Rich.  Eq.  (S.  Car.)  156;  Gold 
Mass.  37;  Smith  v.  Gage,  41  Barb.  (N.  v.  Judson,  21  Conn.  616. 
Y.)  60;  Heuser  v,  Harris,  43  111.  425;  Thus,  to  effectuate  the  intention  of 
Dean  v.  Lyon,  8  Ind.  71;  Johnson  v,  the  testator,  the  term  '* heirs"  may  be 
Johnson,  2  Mete.  (Ky.)33i;  Evans  v.  construed  to  mean  "children."  Van- 
Godbold,  6  Rich.  Eq.  (S.  Car.)  36;  norsdall  v,  Vandeventer,  51  Barb.  fN. 
Fetrow's  Estate,  58  Pa.  St.  424.  See  Y.)  137;  Shepardi;.  Nabors,  6  Ala.631 ; 
Marshall  r.  Hodley,  50  N.  J.  Eq.  547.  King  v.  Beck,  15  Ohio  559;    Eby    v. 

Effect  of  Precedent. — In  Hawley  v.  Eby,  5  Pa.  St.  461 ;  Braden  v.  Cannon,  i 
Northampton,  8  Mass.  3,  it  is  said  to  Grant  Cas.  (Pa.)  60;  Blair  v.  Snodgrass, 
be  an  important  rule  in  the  construe-  i  Sneed  (Tenn.)  i;  Boyd  v.  Robinson, 
tion  of  wills,  to  give  to  specific  words  of  93  (Tenn.)  i ;  Cruger  r.  Hey  ward,  2 
the  testator  that  technical  effect  which  Desaus.  (S.  Car.)  94;  Moone  v.  Hen- 
has  been  derived  from  usage  and  sane-  derson,  4  Desaus.  (S.  Car.)  459;  Har- 
tioned  by  a  series  of  decisions.  Hen-  per  v.  Wilson,  2  A.  K.  Marsh. (Ky.)  465; 
derson  v,  Rost,  11  La.  Ann.  541.  See  Thomas  v.  White,  3  Litt.  (Ky')  177; 
Annable  v.  Patch,  3  Pick.  (Mass.)  360.  Harris  v.  Philpot,  5  Ired.  Eq.  (N.Car.) 

In  Smith  v.  Bell,  6  Pet.  (U.  S.)  68,  324;  Trexler  v.  Miller,  6  Ired.   Eq.  (N. 

it  is  said :  '*  The  construction  put  upon  Car.)  248;  Bryant  v.  Deberry,  2  Hayw. 

words  in  one  will,  has  been  supposed  to  (N.  Car.)   356;  Knight  v.   Knight,    3 

furnish  a  rule  for  construing  the  same  Jones    Eq.    (N.  Car.)   167;  Bowers  -r. 

words   in  other  wills;  and  thereby  to  Porter,  4  Pick.  (Mass.)    198;    Ellis  v. 

furnish  some  settled  and  fixed  rules  of  Essex     Merrimack    Bridge,     2      Pick. 

construction,  which  ought    to  be   re-  (Mass.)  243;  Den  v,  Wortendyk,  7  N. 

spected.     We  cannot  say  this  principle  J.  L.  363. 

ought  to  be  totally  disregarded;  but  it  The  word  "heirs"  mav  also  be  con- 
should  never  be  carried  so  far  as  to  de-  strued  to  mean  legpatees,  if  the  testator's 
feat  the  plain  intent,  if  that  intent  may  intention  is  manifest.  Collier  v.  Col- 
be  carried  into  execution  without  vio-  Her,  3  Ohio  St.  369.  It  has  also  been 
lating  the  rules  of  law.  It  has  been  construed  to  mean  devisee.  Weir's 
said  truly  that  cases  on  wills  may  g^ide  Will,  9  Dana  (Ky.)  434. 
us  to  general  rules  of  construction  ;  but  When  the  term  '*  heirs"  is  used  in 
unless  a  case  cited  be  in  every  respect  reference  to  personal  estate,  it  has 
directly  in  point,  and  agree  in  every  been  held  to  be  equivalent  to  distrib- 
circumstance,  it  will  have  little  or  no  utees.  McCabe  v,  Spruil,  i  Dev.  Eq. 
weight  with  the  court,  who  always  look  (N.  Car.)  189;  Corbitt  v.  Corbitt»  i 
upon  the  intention  of  the  testator  as  the  Tones  Eq.  (N.  Car.)  114;  Kiser  ik 
polar  star  to  direct  them  in  the  con-  Kiser,  2  Jones  Eq.  (N.  Car.)  28;  Frce- 
struction  of  wills."  man  v.  Knight,  2   Ired.    Eq.  (N.  Car.) 

** Heirs.'* — The  word  "heirs,"  in  its  72;    Lombard     t'.    Boyden,    5    Allen 

technical  sense,   includes   all   persons  (Mass.)  249;   Loring  v.  Thomdike,  5 

who  take  real   estate  by  operation  of  Allen  (Mass.)  257. 

law,  upon  the  death  of  the  person  last  If  it  clearly  appears  from  the   iprill 
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Words  occurring  more  than  once  in  a  will  are  presumed  to  be 
used  always  in  the  same  sense  when  the  context  does  not  show  a 

contrary  intention.^  The  rules  of  grammar  will  be  upheld  and 
applied,  unless  the  testator  clearly  uses  the  words  or  expressions 
incorrectly.* 

that  the  word  *'  heirs,"  as  used  therein,  herlt "  is  technical,  yet,  to  effectuate 
means  *'  heir  '*  apparent,  it  will  be  so  the  intention  of  the  testator,  it  was  held 
considered  in  giving  construction  to  it.  applicable  to  lands  devised  or  con- 
Morton  V.  Barrett,  12  Me.  257.  Also,  veyed  by  a  parent  or  ancestor  to  a 
to  give  effect  to  the  intention  of  the  child  or  descendant.  DeKay  v,  Irving, 
testator,  "heirs**  maj  be  construed  to  5  Den.  (N.  Y.)  646. 
mean  lineal  descendants  only.  Bundy  "  DotIm,  **  **  Legacy,  **  "  Bequest.  ** — 
V.  Bundy,  38  N.  Y.  410.  Though  the  words  **  devise,**  "legacy,** 

A  by  his  will  devised  his  real  estate  and  '*  bequest  **    are  technical   words, 

to  his  wife  during  life  and  after  her  they  may   be  applied  indifferently  to 

death  to  his  heirs.    At  his  death  A.  real  or  personal  property,  if  such  ap- 

left  no  child  nor  the  descendants  of  pears  from  the  context  of  the  will  to 

any,  and  no  father,  mother,  brother,  or  have    been    the    testator's     intention, 

sister  surviving  him.     It  was  held  that  Ladd  t^.  Harvey,  21   N.  H.  514;  Wil- 

the  words  **  my  heirs,*'  as  used  in  the  liams  v,  McComb,  3  Ired.  Eq.  (N.  Car.) 

will,  must  ,be  construed  to  mean  the  450. 

next  of  kin  and  not  the  widow,  who.  The  word  "  bequeath,  **  though  not  In 

under  the  law,  would  have  been  the  its  primary  and  legal  acceptation  syn- 

sole  heir.     Rusing  v,  Rusing,  25  Ind.  onymous  with   "  devise,  *'   may  be  so 

63.     See  Reen   v,   Wagner,   51    N.  }.  construed   if  the  context  requires  it. 

Eq.  I.  Dow  V.  Dow,  36  Me.  211. 

'^Holra  of  tbe  Body.*'— It  is  a  well  '' Legatee.'*— The  court  will  apply  the 

settled  rule  that  the  words,  "  the  heirs  popular     rather     than    the     technical 

of  the  body,"  "  heirs  lawfully  begotten  meaning  of  the  term  *Megatee"  in  a  will, 

of  the  body,"  and  other  similar  expres-  and    read  it  as  if   it  was  distributee, 

sions,  are  appropriate  words  of  limita-  when,  after  looking  at  all  the  circum- 

tion,  and  must  be  construed  as  creating  stances  and  all  the  clauses  of  the  will, 

an  estate  tail  (which,  by  our  statute,  is  the  alternative  is  between  this  disposi- 

converted  into  a  fee  simple),  unless  tion  and  a  total  failure  of  the  disposi- 

there  be  something  else  in  the  deed  or  tory  scheme  for  want  of  certainty,  and 

will   from  which  a  reasonable  infer-  what  seems  to  have  been  the  testator's 

ence    can  be  drawn   that    the    words  meaning.     Lallerstedt  v.  Jennings,  23 

were   used  in   a  sense    different  from  Ga.  571. 

their  legal  and  technical  signification.  Technical    Language    Unneoeasary. — 

(Lackland   v.  Downing,   11    B.   Mon.  "The  rule  of  constriiction  of  wills  is, 

(Ky.)  33;  Richardson  v,  Scobee,  10  B.  that  no  technical  form  is  necessary  to 

Mon.  (Ky.)  58;   Western  v.  Sharp,  14  convey  the  testator's  meaning."    Mans- 

B.  Mon.   (Ky.)  144,  and  other  subse-  field,  J.,  in  Strong  v.  Cummin,  2  Burr, 

quent  cases.)    Johnson   v,  Johnson,   2  770.     See  Annabel  v.  Patch,  '3  Pick. 

Mete.  (Ky.)  331.  (Mass.)  360. 

**Bx6entor.** — It  is  always    intended  1.  i  Jarm.  on  Wills  (5th  ed.)  842 ;  a 

that  an  executor  takes  under  a  bequest  Ch.  Cas.  169;  3  Drew.  472 ;  Eliot  v.  Car- 

to  him  as  a  trustee,  unless  the  intention  ter,  12   Pick.  (Mass.)  436;  Varrell  v, 

to  give    him   a   beneficial    interest  is  Wendell,  20  N.  H.  431. 

clearly  expressed.    Chestnut  v.  Strong,  3.  Den  t^.  Posten,  i  Ired.  (N.  Car.) 

I  Hill  Eq.  (S.  Car.)  122.  166;  Pond  v.  Bergh,  10  Paige  (N.  Y.) 

**Dowor." — Where  one  devised  to  his  140;     Dewey    v,    Morgan,    18    Pick, 

wife  " her  full  and  reasonable  dower  in  (Mass.)    295;    McGinnis  v,  Harris,  7 

all  his  estate,  according  to  the  laws  of  Jones  (N.  C^ar.)  213. 

this  state,**  it  was  held  that  the  term  In  delivering  the  opinion  of  he  court, 

"dower"   must  be    taken    in  its  legal  in  Hart  v.  White,  26  Vt.  269,  Bennett, 

acceptation  and  be  limited  exclusively  ].,  said:  **  In  the  construction  of  a  will 

to  the  realty.    Brackett  v.  Leighton,  7  the  grammatical  one,  if  obvious,  should 

Me.  383.  not  be  departed  from,  unless  it  would 

^'lalMilt." — Though  the  term   "in-  lead   to  absurdity  or  unless  there  is 
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6.  Some  Meet  Oiven  to  a  Will  Bather  Than  Hone. — Some  effect 
should  be  given  to  a  will,  if  possible,  and  hence,  where  two  con- 
structions are  possible,  one  of  which  will  sustain,  and  the  other 
defeat,  the  will,  the  one  sustaining  it  should  be  preferred.^ 

6..  Meet  Oiven  to  Every  Part  of  a  Will  if  Poaiible.— A  will  should 
be  so  construed  as  to  give  effect  to  every  part  thereof  without 
change  or  rejection,  provided  an  effect  can  be  given  to  it  not  in- 
consistent with  the  general  intent  as  gathered  from  the  entire 
will.*  Where,  however,  effect  cannot  be  given  to  a  whole  will,  or 
to  an  entire  provision  thereof,  consistently  with  the  rules  of  law, 

enough  in  the  will  to  satisfy  the  mind  the  intent  of  the  testator  are  utterly 

that  it  was  not  the  intention  of  the  tes-  hopeless  that  all  effect  should  be  denied 

tator  to  have  it  construed  according  to  to  a  will." 

its  grammatical  construction."  See  Put-  Where  a  spoliated  will,  as  admitted 

nam  v,  American  Bible  Soc.,37  Vt.  271.  to  probate,  devises  a  tract  of  land  bj  a 

Interpretation  by  Means  of  Piinctna-  name,  such  as  ''  Click  farm,'*  the  bound- 

tlon. — In  the  interpretation  oi  a  will,  aries  of  which  farm,  as  existing  at  the 

punctuation    may  be  resorted   to  per-  time  the  will  was  made,  are  well  known 

haps,  when  no  other  means  can  be  found  and  capable  of  easj  ascertainment,  and 

absolving  an  ambiguity,  but  not  in  cases  this  description  by  name  is  followed  by 

where  no  real  ambiguity  exists  except  an  incorrect  designation  of  the  specific 

what  punctuation  creates.    Arcularius  limits  of   the  land,  which  erroneous 

Vi  Sweet,  25  Barb.  (N.  Y.)  403.     See  limits  are  ambiguous,  and  may  or  may 

Napier  v,  Davis,  7  ].  J.  Marsh.  (Ky.)  282.  not  include  after  acquired  lands  not  in- 

Ignoranee  of  tbe  Testator  to  Be  Con-  tended  to  be  included  in  the  devise  of 

Bldered. — In  Delph  v,  Delph,  2  Bush  the  farm,  such  inaccurate  designation 

(  Ky.)  171,  it  was  observed  that  the  fact  of  boundaries  will  not  vitiate  the  devise, 

that  the  testamentary  document  was  whichoughtto  be  so  construed  as  to  sue- 

unskillfully  written  by  the  testator  him-  tain  the  will.    Banning  v.  Banning,  12 

self,  must  be  considered  in  the  judicial  Ohio  St.  437.    The  court,  in  delivering 

interpretation  of  his  pervading  intent,  the  opinion  in   the  above  case,  said : 

and  Lord  Mansfield,  in  Strong  v.  Cum-  *'  When  the  description  in  a  deed  or  will 

min,  2  Burr.  770,  seems  to  have  been  of  is  so  ambiguous  in  its  terms  as  to  ren- 

the  same  opinion.     Commenting  upon  der  it  impossible  to  identify  the  prop- 

the  will,  he  said  :  *'  It  is  very  plain  from  erty  intended  to  be  passed  thereby,  to 

the  spelling  and  phraseology  of  this  will  that  extent  such  deed  or  will,  will  be  in- 

that  it  is  of  a  rough  draft  of  the  testa-  operative  and  void  for  uncertainty  ;  but 

tor's  own  making  or  dictating,  without  when  a  description  is  to  some  extent 

assistance  from  any  person  capable  of  ambiguous,  but  is  reasonably  and  fairly 

advising  him.*'     See  Wooton  v.  Redd,  susceptible  of  two  constructions,  one  of 

12  Gratt.  (Va.)  196.  which  would  sustain  and  the  other  de- 

In  Brasher  v.  Marsh,  15  Ohio  St.  xo8,  stroy  the  instrument,  it  is  the  duty  of 

it  was  said  that  the  rule  for  construing  the  jury  to  adopt  such  construction  as 

the  language  of  a  will  was  less  rigid  will   sustain,   rather  than   that   which 

than  it  was  in  regard  to  any  other  in-  will  destroy,  it;  and  in  the  present  case 

strument.  if  they   find   there  is  some  degree  of 

In  /?<?  Shrie's  Estate,  35  W.  N.  C.  ambiguity    in   the  description  of   the 

(Pa.)  6o,it  was  held,  however,  that  mere  .Click  farm  devised  by  the  will,  as  found 

illiteracy  of  the  testator  raises  no  pre-  by  the  probate  judge,  but  this  descrip- 

sumption  of  an  incorrect  use  of  words  tion  when  fairly  construed  is  suscepti- 

in  his  will.  ble  of  two  constructions,  one  of  which 

1.  I  Jarm.  on  Wills  156;   Chapman  would  render  it  invalid  and  the  other 

V.  Brown,  3  Burr.    1626;    Banning  v,  give  effect  to  it,  it  is  their  duty  to  adopt 

Banning,  12  Ohio  St.  437.  the  latter  construction." 

In  Den  v,  Crawford,  8  N.  J.  L.  97,  2.  Pue  v.  Pue,  i  Md.  Ch.  382 ;  Strong 

Ewing,  C.  J.,  in  giving  the  opinion  of  the  v.  Cummin,  2  Burr.  770;  James  v,  Pru- 

court  said :  **  It  is  only  when  a  reasona-  den,    14    Ohio    St.    254;    Duncan    r*. 

ble  construction  and  the  .discovery  of  Philips,  3  Head  (Tenn.)  415;  Winder 
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any  part  of  it  which  is  conformable  to  such  rules  will  be  upheld,  if 

it  can  be  separated  from  the  rest  of  the  will  without  violating  the 
testator's  general  intent.' 

zr.  Smith,  2  Jones  (N.  Car.)  331 ;  Jones  are  valid  and  those  which  are  invalid 
V.  Doe,  2  III.  276;  Leavens  v.  Butler,  8  are  so  dependent  upon  each  other  that 
Port.  (Ala.)  380;  Dill  v.  Dill,  i  Desaus.  they  cannot  be  separated  without  de- 
(S.  Car.)  237 ;  McCasland  v.  Martin,  4  feating  the  general  intent  of  the  testa- 
Bush  (Ky.)  198;  Bowly  V.  Lammot,  3  tor.  Haxtum  v.  Corse,  2  Barb.  Ch. 
Har.  &   J.    (Md.)   4;  Owen  v.  Owen,  (N.  Y.)  506. 

Busb.  (N.  Car.)    £q.  121;  Cheeves  v.  A   testator  devised  to  his  wife  his 

Bell,  I  Jones  Eq.  (N.  Car.)  234;  Edens  dwelling  house  and  furniture,  and  or- 

tp.  Williams, 3  Murph.  (N.  Car.)  27;  Per  dered  the  sum  of  $3«ooo  to  be  left  or 

Sedgwick,  J.,  in  Parsons  v,  Winslow,  6  put  at  interest  by  his  executor,  and  the 

Mass.  169;  Per  Gaston,  J.,  in  Dalton  v.  interest  thereof  to  be  paid  to  his  widow 

Scales,  2  Ired.  Eq.  (N.  Car.)  (;23;  Mut-  annually  during  her  widowhood;  and 

tor's  Estate,  38  Pa.  St.  315;  Shreiner*s  as  to  the  said    three  thousand  dollars 

Appeal,  53   Pa.   St.    106;    Wright  v.  he  further  directed,  that  at  the   mar- 

Denn,  10  Wheat.  <U.  S.)  239.  riage  or  decease  of  his  widow,  the  same 

In  the  construction  of  a  will  the  court  was  to  be  put  to  interest  by  his  execu- 

will  give  effect  to  all  the  words  without  tor  for  his  son  J.  during  his  lifetime,  and 

rejecting  or  controlling  any  of  them,  if  at  his  decease  the  principle  to  be  paid 

it  can  be  done   by  a  reasonable  con-  to  his  sons  C.  and  H.;  and  if  one  of 

itruction    not    inconsistent    with    the  them     should   die    before    his  father, 

manifest    intention    of    the    testator,  the    survivor     to     take    the    whole. 

Dtwes  V,  Swan,  4  Mass.  208.  The   widow  refused  to  take  under  the 

In  Jones  v.  Doe,  2  111.  276,  Smith,  will.      It  was  held   that  as  the  said 

J.,  delivering  the  opinion  of  the  court,  sum  of  $3,000  was  to  be   invested  for 

said,  that  it  was  a  settled  maxim  of  in-  the  use  of  J.  only  on  the    marriage 

terpretation,  that  when  the  court  can  or  decease  of  the  widow,  that  J.  was  not 

fairly  ascertain  the  real  intent  of  the  entitled  to  have  the  amount  invested 

testator,  and  give  effect  to  the  several  for  his  use  on  the  refusal  of  the  widow 

parts  of  the  will  without  rendering  any  to  take  under  the  will;   but  it  was  di- 

component  part  inoperative,  it  is  lK>und  rected  that  the  balance  in  the  hands  of 

to  do  so.  the    administrator,    which    was    less 

L  Parks  v.  Parks,  9  Paige   (N.  Y.)  than  $3,000,  be  invested,  and  allowed 

107;  DeKay  v,  Irving,  5  Den.  (N.  Y.)  to  accumulate  until   the   marriage  or 

'  6;  Lang  v.  Ropke,  5  Sandf.  (N.  Y.)  decease  of  the  widow,  when   the  sum 
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3;  Williams  v,    Williams,  8   N.  Y.  of    $3,000  may  be  required   to  be  in- 

525;  Savage  V.  Burnham,  17  N.  Y.  561;  vested  for  the  benefit  of  J.  if  living, 

Tucker  v.  Tucker,   5   Barb.   (N.   Y.)  and  if  not,  then  to  be  paid  to  his  sons 

99;   Harris  v.    Clark,  7    N.   Y.    242;  as  directed  by   the    will.      Knepley's 

Miller   v.    Chittenden,   4    Iowa  252;  Appeal,  17  Pa.  St.  19. 
Lepage  v,    McNamara,   5   Iowa   124;        All  the  parts  of  a  will  relating  to  the 

Cobb  V.  Battle,  34  Ga.  458.  emancipation  of  negro  slaves  are  void, 

In  Oxley  v.  Lane,  35  N.  Y.  340,  although  the  rest  may  be  valid.  Pick- 
where  the  general  and  primary  intention  ard  v,  McCoy,  22  Ga.  28 ;  JoUiffe  v, 
of  the  testator  was  in  conformity  with  Fanning,  xo  Rich.  (  S.  Car. )  xS6. 
the  rales  of  law,  ulterior  limitations  by  Compare  Bivins  v.  Crawford,  26  Ga. 
which  a  perpetuity  was  sought  to  be  225.  In  this  case  a  testator  bequeaths 
established  were  held  to  be  void,  and  a  life  estate  in  his  slaves  to  his 
were  disregarded,  not  being  allowed  to  widow,  with  directions  to  his  execu- 
affect  the  validity  of  the  primary  dis-  tors  to  remove  them  at  her  death  to  a 
position  of  the  estate.  free    country.     And    further,    that    if 

Where  a  will  contains  different  trusts,  funds  cannot  be  raised  from  the  sale  of 

lome  of  which  are  valid  and  others  his  other  estate,  sufficient  to  cover  the 

void  or  unauthorized  by  law,  or  where  expenses  of  their  transportation,  that 

there  are  distinct  provisions  as  to  differ-  the  negroes  be  hired  out  until  money 

ent  portions  of  the  testator's  property,  enough  can  be  raised  for  that  purpose, 

some  of  which  by  law  are  valid  and  It  was  held  that  the  will  is  void  un- 

others  invalid,  those  which  are  valid  der  the  anti-manumission  acts.     And 

will  be  preserved  unless  those  which  further,  that  in  order  to  legalize  the 
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7.  Fresnmption  in  Payor  of  Constnictioii  Coiudftent  with  Law. — 
Where  the  language  of  a  will  is  capable  of  two  constructions,  one 
of  which  is  consistent  and  the  other  inconsistent  with  the  law,  the 
former  must  prevail.* 

8.  Payor  Shown  by  Law  to  Heir  or  Hext  of  Kin. — In  the  con- 
struction of  wills,  it  is  a  well  established  rule  that  the  law  fa- 
vors the  heir.*  Thus,  heirs  at  law  are  not  to  be  disinherited  by 
conjecture,  but  only  by  express  words  or  necessary  implication.* 

will,  it  is  not  competent  for  the  court  to  will  be  most  favorable  to  the  heir  at 

strike  out  one  of  the  provisions  of  the  law.     Bane  v.  Wick,  19  Ohio  328. 

instrument.  8.  Mclntire  v,  Ramsey,  23  Pa.  St. 

1.  James  v,  Pruden,  14  Ohio  St.  254;  321;  Bane  xk  Wick,  19  Ohio 328;  Wright 
Thompson  v,  Newlin,  8  Ired.  Eq.  (N.  v.  Hicks,  12  Ga.  155 ;  Woolton  v.  Redd, 
Car.)  32;  Burke  v,  Valentine,  52  Barb.  I3  Gratt.  (Va.)  196;  Crane  v.  Doty,  i 
(N.  Y.)  412;  Butler  v.  Butler,  3  Barb.  Ohio  St.  279;  Wilkins  v,  Allen,  18 
Ch.  (N.  Y.)  304;  DuBois  v.  Ray,  35  How.  (U.  S.)  385;  Howard  v.  Ameri- 
N.  Y.  162;  Quincy  r.  Atty.  Gen*l,  x6o  can  Peace  Soc,  49  Me.  388;  Bender 
Mass.  431 ;  In  re  McBride's  Estate,  152  v,  Dietrick,  7  W.  &  S.  (Pa.)  387 ;  Hitch- 
Pa.  St.  192.  cock  v.  Hitchcock,    35    Pa.    St.    397; 

In  giving  the  opinion  of  the  court  in  Stewart  xk  Pattison,  8  Gill.  (Md.)  46; 

Reilly  v.  Fowler,  Wilmot's  Opinions  Hoover  xk  Gregory,  10  Yerg,  (Tenn.) 

298,  Wilmot,  C.  J.,  said:  "  As  the  law  444;  Thomas  v.  Thomas,  6  T.  R.671. 

has  been  now  settled  about  a  century  In    Wright  v.    Hicks,    12    Ga.    155, 

and  universally  known,  It  ought  to  ap-  Lumpkin,  J.,  in  delivering  the  opinion 

pear    clearly  and   explicitly   that  the  of  the  court,  said :  **  In  the  absence  of 

testator    meant  an   illegal    limitation,  anything  in  the  will  to  the  contrary, 

The  proof  of  such   an   intention   lies  thepresumptionis,  that  the  ancestor  in- 

upon  the  party  who  asserts  it.     If  that  tended    that   his    property  should  go 

intention  does  not  appear,  if  there  is  where  the  law  carries  it,  which  is  sup- 

the  least  doubt  about  it,  the  presump-  posed   to   be  the  channel   of    natural 

tion  would  be  that  he  meant  a  disposi-  descent.     To  interrupt  or  disturb  this 

tion  he   was  unable  to  make  by   the  descent,  or  direct  it  in  a  different  course, 

rules  of  law,  and  not  a  disposition  con-  should    require    plain    words    to   that 

demned  by  the  law."  effect." 

Ranney,  J.,  in  delivering  the  opinion  In    Bender  v,   Dietrick,  7   W.  &  S. 

of  the  court  in  James  v,   Pruden,    14  (Pa.)  287,  Rogers,  J.,  said  **  It  is  a  max- 

Ohio  St.  254,  said:  "  When  an  instru-  im  which  applies  here  as   well   as  In 

ment  of  any  kind  is  open  to  two  con-  England^  that  an  heir  at  law  can  only 

structions,  the  one  consistent  and  the  be  disinherited   by  express  devise  or 

other  repugnant  to  the  law,  or  the  one  necessary  implication,  and  that  impli- 

will  g^ve  effect  tp  the  whole,  and  the  cation,  has   been  defined  to  be  such  a 

other  will  destroy  a  part,  the  former  strong  probability,  that  an  intention  to 

must  always  be  adopted."  the  contrary  cannot  be  supposed.'* 

A  general  direction  in  a  will  as  to  a  Of  two  equally  probable  interpreta- 

trust  will  be  taken  as  intended  td  be  tions  of  a  will,  that  one  is  to  be  adopt- 

consistent  with  law,  and  the  subsequent  ed  which  prefers  the  relatives  of   the 

acts  of  the  trustee  cannot  affect  such  testators  to   strangers.      Downing    v. 

intention.    Thompson    v.    Newlin,    8  Bain,  24  Ga.  372. 

Ired.  Eq.  (N.  Car.)  33.  In  Vail  v.  Vail,  10  Barb.  (N.  Y.)    69, 

2.  Biddle's  estate,  28  Pa.  St.  50;  Mitchell,).,  said  :**  It  is  the  legal  duty 
Walker  T.  Parker,  13  Pet.  (U.  S.)  x6o;  of  a  father  to  support  his  children  dur- 
MuUarky  v,  Sullivan,  136  N.  Y.  237;  ing  their  infancy,  according  to  his  abil- 
Pendleton  xk  Larrabee,62  Conn.  393.  ity;  and  although  the  legal  obligation 

It  not  being  clear  from  the  language  is  not  continued  upon  his  estate  after 

of  the  will  that  the  testator,  in  devising  his  death,  yet  every  parent  recognizes 

a  balance,  intended  to  devise  the  bal-  the  moral  obligation,  and  so  natural  is 

ance  of  a   particular  fund   or  of   his  this  feeling  that,  in  any  ambiguous  case, 

whole  estate,  the  court  of  equity  will  it  may  be  presumed  that  the  parent  was 

give  the  will  such  a  construction  as  acting  under  its  influence.'* 
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Initaaee  of  Deviso  Inoperativo  to  Di-  desire  all  courts  of  law  and  equity  will 
yest  the  Heir. — A  will  executed  by  the  so  construe  this,  my  said  last  will,  as  to 
testator  resident  in  Pennsylvania^  after  have  the  said  estate  appropriated  to  the 
providing  an  annuity  for  the  testator's  above  uses,  and  the  same  should  in  no 
wife,  to  be  secured  on  his  real  and  per-  case,  for  want  of  legal  form  or  other- 
sonal  estate,  and  bequeathing  different  wise,  be  so  construed  as  that  my  rela- 
legacies,  contained  the  following  clause:  tions,  or  any  other  persons,  should  hei^i 
**  As  to  my  debts,  they  will  amount  to  possess,  or  enjoy  my  property,  except 
very  little ;  but,  and  after  paying  all  in  the  manner  and  for  the  uses  herein 
claims  and  bequests,  there  will  remain  above  specified."  It  was  held  that  this 
a  considerable  surplus  which  I  give  and  was  a  valid  devise  to  divest  the  heir  of 
bequeath  in  trust  to  my  executors,  be  his  legal  estate,  or,  at  all  events,  to  affect 
the  same  more  or  less  "  (to  be  applied  the  lands  in  his  hands  with  the  trust 
to  certain  charities).  It  was  held  that  declared  in  the  will.  Inglis  v.  Sailor's 
the  will  did  not  give  to  the  executors  Snug  Harbor,  3  Pet.  (U.  S.)  99. 
the  testator's  real  estate,  so  as  to  disin-  Statutory  Provision  In  Favor  of  Pro- 
herit  his  heirs,  and  that  extrinsic  evi.  tormltted  Ghlldron. — Many  of  the  states 
dence  was  not  admissible  to  show,  from  have  statutes  to  the  effect  that  any  child 
the  actual  condition  of  his  property,  his  for  whom  a  testator  has  failed  to  pro- 
own  declaration  and  memoranda,  that  vide  in  his  will  shall  take  a  share  of  his 
he  most  have  meant  to  give  the  real  property  as  if  he  had  died  intestate,  un- 
estate.  Wilkins  v.  Allen,  18  How.  (U.  less  it  shall  appear  that  such  omission 
S.)  385.  was    intentional.     See,  on  this    point, 

Instaneo  of  Dovlse  Operating  to  Divest  Wilson  v,  Fosket,  6  Met.  (Mass.)  400 ; 
tlieHeir. — The  testator  gave  all  the  rest  Prentiss  v.  Prentiss,  11  Allen  (Mass.) 
and  residue  and  remainder  of  his  estate,  47;  Church  v.  Crocker,  3  Mass.  17; 
real  and  personal,  comprehending  a  wilder  v.  Goss,  14  Mass.  357 ;  Blagge 
large  real  estate  in  the  city  of  New  v.  Miles,  i  Story  (U.  S.)  426;  Lorings 
York,  to  the  chancellor  of  the  State  of  v.  Marsh,  6  Wall.  (U.  S.)  337;  Har- 
AVw  Torky  and  recorder  of  the  city  of  gadine  v.  Pulte,  27  Mo.  423 ;  Jourden 
New  York,  etc.  (naming  several  other  v.  Meier,  31  Mo.  40 ;  Block  t>.  Block,  3 
persons  by  their  official  description),  to  Mo.  594;  Bradley  v,  Bradley,  34  Mo. 
have  and  to  hold  the  same  unto  them  311;  Thomas  7;.  Black,  113  Mo.  66; 
and  thfeir  respective  successors  in  office,  Case  v.  Young,  3  Minn.  209;  Parker  v. 
to  the  uses  and  trusts,  subject  to  the  con-  Parker,  10  Tex.  83;  Rhoton  v .  Blevin, 
ditions  and  appointments  declared  in  99  Cal.  645;  Mason  i;.  McLean,  6  Wash, 
the  will;  which  were,  out  of  the  rents,  31;  Bower  v.  Bower,  5  Wash.  325; 
issues,  and  profits  thereof,  to  erect  and  Hill  v.  Hill,  7  Wash.  409;  In  re  Bar- 
build  upon  the  land  upon  which  he  re-  ker's  Estate,  5  Wash.  390;  Forbes  v, 
sided,  which  was  given  by  the  will,  an  Darling,  94  Mich.  621 ;  In  re  Stebbins, 
asylum,  or  marine  hospital,  to  be  called  94  Mich.  304. 

"The  Sailor's  Snug  Harbor,"  for  the  Presumption  of  Equality  Among  ChU- 

purpose  of  maintaining  and  supporting  dren. — Where  the  meaning  of  a  will  is 

agedjdecrepit,  and  worn-out  sailors,  etc.  doubtful,  the   rule  of  equality  among 

And  after  giving  directions  as  to  the  children  may  be  taken  as  a  guide  of  the 

management  of  the  fund  by  his  trustees,  interpretation.     Thus,    where  a  testa- 

and  declaring  that  the  institution  ere-  tor  gave  to  his  son  J.  $500,  as  an  ad- 

ated  by  his  will  should  be  perpetual,  vancement,  and    afterward   made  his 

and  that  those  officers  and  their  sue-  will    devising   all   his    estate    equally 

cessors  should  forever  continue  the  gov-  among  his  seven  children,  in  which  he 

ernors  thereof,  etc.,  he  adds,  **  it  is  my  refers  to  the   fact  of  the  advancement 

will  and  desire  that  if  it  cannot  legally  and  then  says,  ''further  I  will  that,  if 

be  done  according  to  my  above  inten-  my  estate  amounts  to  more  than  seven 

tion,  by  them,  without  an  act  of  the  times  five  hundred  dollars,  my  son }.  is 

legislature,  it  is  my  will  and  desire  that  to  have  a  proportional  part  of  it,"  it  was 

they  will,  as  soon  as  possible,  apply  for  held  that  J.  was  entitled  to  nothing  un- 

an  act  of  the  legislature  to  incorporate  til   the   other  children   received   $500 

them  for  the  purpose  above  specified ;  each,  and  that  in  all  beyond  that,  he 

and  I  do  further  declare  it  to  be  my  will  was  entitled  to  share  equally  with  them, 

and  intention,  that  the  said  rest,  resi-  Malone  v,  Dobbins,  23   Pa.  St.    296. 

due,  etc.,  of  my  estate  should  be,  at  all  See  also  Willcox  v,  Beecher,  27  Conn, 

events,  applied  for  the  uses  and  pur-  135. 

poses  above  set  forth ;  and  that  it  is  my  A  clause  in  the  testator's  will  was  as 
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Nor  will  mere  negative  words  suffice  ;  there  must  be  an  actual 
disposition  of  the  estate  to  some  other  person.*  And  words 
equally  plain  are  requisite  to  charge  the  estate  of  an  heir,  for  a 
charge  is  pro  tanto  a  disinheritance.* 

9.  Presumption  Against  Partial  Intestacy. — The  natural  and  rea- 
sonable presumption  is,  that  when  a  will  is  executed,  the  testator 
does  not  intend  to  die  intestate  as  to  any  part  of  his  property.' 

follows:  "  And  whereas  my  wife  has  by  property  to  be  divided  between  a  widow 

will   given   her  property   to  my  said  and    her    children,  designating  theni, 

daughters,  my  will  is,  that  the  property  each  child  to  have  his  or  her  share  as 

of  my  said  wife  shall  be  estimated  at  he  or  she  should  arrive  at  maturity  or 

its  fair  value,  and  the  share  of  my  son  marry,  and   the  widow    to  have  her 

Edward,   and   the  share  given  to  the  portion  for  her  natural  life  and  to  give 

children  of  my  son  Seymour,  and  the  or  will  to  any  of  her  children  she  might 

share  g^ven  to  the  children  of  my  son  think  proper;  and  in  another  clause  of 

George,  shall,  each  share,  be  three  hun-  the  will  he  declared  it  to  be  his  will 

dred  dollars  more  than  the  share  each,  that  "  those  of  my  children  that  I  have 

given  to  my  said  daughters,  after  the  heretofore  given  portions  to,  shall  have 

estimated  value  of  my  wife*8  property  no  part  nor  portion  in  the  estate  that  I 

is  added  to  their  respective  shares."    It  may  die  possessed  of "  (naming  them), 

was  held  that  it  was  not  the  testator's  The  wife  died  intestate.     It  was  held 

intention  that  a  son  should  receive  a  that  the  wife  took  an  estate  for  life 

larger  inheritance  from   both  parents  only,  and  that  the  share  allotted  to  her 

than  a  daughter,  but  that  a  son's  pro-  should  be  divided  among  all  the  chil- 

portion  of  the  father's  property  should  dren  of  the  testator.  Haralson  -v.  Redd, 

be  large  enough  to  counterbalance  the  15  Ga.  148. 

disparity'  created  by  the  mother's  dis-  But  it  has  been  held  where  there  is  a 
position  of  her  estate,  thereby  securing  provision  in  a  will  that  the  share  there- 
to all  his  children  an  equal  inheritance,  in  bequeathed  to  one  of  the  next  of  kin 
Taylor  v,  Taylor,  23  Conn.  579.  is  all  that  the  testator  intends  he  shall 

Preramptlon  in  Favor  of  the  Statutory  have,  it  will  exclude  him  from  the  dis- 

Form  of  Distrlbutioii. — Where  a  testator  tribution  of  an  undisposed  of  residue, 

gives  the  whole  or  a  part  of  his  prop-  Ford   v,   Whedbee,  i   Dev.  &   B.    Eq. 

erty  to  his  next  of  kin,  and  leaves  the  (X.  Car.)  16. 

proportion  doubtful,  it  is  natural  to  sup-  2.  Davis    r.   Gardiner,   2    P.    Wms. 

pose  that   he  intended   the    statutory  188;  Leigh  z\  Savidge,  14  N.  ].  Eq.  134. 

form  of  distribution  to  prevail.     Dun-  8.  Leigh  v.  Savidge,  14   N.  J.    Eq. 

lap's  Appeal,  116  Pa.  St.  500;  Geery  r.  124;  Doe  v.  Latham,   Busb.  (N.  Car.) 

Skelding,  62  Conn.  499.  365;  Apple  v,  Allen,  3  Jones  Eq.  (N. 

1.  Den  V.  Gaskin,  Cowp.  657;  How-  Car.)  120;  Foustr.  Ireland,  1  Jones  (N. 

ell  r.  Barnes,  Cro.  Car.  382 ;  Schaubcr  Car.)   184;    Robertson   v,   Roberts,    i 

V,  Jackson,  2  Wend.  (N.  Y.)  13;  Wright  Jones  (N.  Car.)  74 ;  Gilpin  v,  Williams^ 

V.  Hicks,  12  Ga.  163;  Gordon  r.  Black-  17  Ohio  St.  396;  Jarnagin  r.  Conwajr,  1 

man,  i   Rich.  Eq.  (S.  Car.)  61;  Hitch-  Humph.  (Tenn.)  50;  Deadrick  v.  Ar- 

cock  V,  Hitchcock,  35  Pa.  St.  393.  mour,  10   Humph.  (Tenn.)  588;  Gour- 

Where  a  will  directed  the  executors  ley  v.  Thompson,  2  Sneed  <Tenn.)  387; 

to  sell  the  lands  to  pay  legacies   and  Dole  t^.  Johnson,  3  Allen  (Mass.)  364; 

distribute   the  residue,  and    expressly  Dill   v.   Dill,  i   Desaus.  (S.  Car.)  241; 

disinherited  the  heir  at  law   and  de-  Saxton  v,  Webber,  83  Wis.  619.     Com- 

clared  that  he  should  take  nothing  as  pare  Reimer's  Estate,  33  Pitts.  L.J.  N. 

heir,  it  was  held  that  the  direction  to  S.  (Pa.)  453. 

the  executors  to  sell,  conveyed  merely  In    James  v,   Pruden,   14  Ohio    St. 

a  naked   power  without  interest,  and  253,  Ranney,  J.,  said:  **  It  very  seldom 

that  until  the  power  was  executed,  the  happens  that  a  man  who  goes  to  the 

fee  of  the  land  and  the  right  to  receive  trouble  of  making  a  will  intends  to  die 

the  profits  was  vested  in  the   heir  at  intestate  as  to  any  part  of  the  property 

law.    Jackson  r.  Schauber,  7  Cow.  (N.  that  he  may  own   at  the   time  of   his 

Y.)  187.  death." 

A  testator  devised  real  and  personal  In   Jarnagin  v,  Conway,  a  Humph« 
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XY.  ADMI88IBILITT    07   EZTBIHSIC   EYIDEHCE. — See    AMBIGUITY, 

vol.  I,  p.  525  ;  Evidence,  vol.  7,  p.  92. 

XYL  Details  OF  TestajeehtabtCohstbuctioh—I.  Words  Descrip- 
ti?e  of  the  Objects  of  the  Gift — To  What  Period  Eeferred.— In  the 
absence  of  a  contrary  intent,  words  descriptive  of  the  objects  of  a 
gift  refer  to  the  death  of  the  testator,  and  not  to  the  date  of  the 
will  or  period  of  execution.*     Thus,  under  a  gift  to  fluctuating 

(Tenn.)  50,  this  rule  of  construction  is  an  intestacy,  as  to  this  property,  for  the 

laid  down  in  almost  the  exact  words  of  interim,  Robertson  v.  Roberts,  i  Jones 

our  text.    It  was  here  held  to  be  a  prin-  (N.  Car.)  74. 

ciple,  sanctioned  by  reason  and  author-  But  this  rule  applies  only  in  the  con- 

ity,  that  when  one  engages  in  an  act  so  struction   of  a    will    the   language  of 

solemn  and  important  as  the  execution  which  is  of  equivocal  import. 

and  publication  of  a  last  will  and  testa-  Thus,  where  a  testator  devised  to  his 

ment,  he  is  not  to  be  presumed  as  in-  **  daughter  R.  during  her  natural  life, 

tending,  with  reference  to  any  portion  and  to  her  children  after  her  death  for- 

of  his  property,  to  die  intestate.  ever,**  one-eighth  part  of  his  real  estate, 

In  Doe  V.  Latham,  Bush.  (N.  Car.)  and  there  is  no  provision  in  the  will  in 

;^5,  Pearson,  J.,  delivering  the  opinion  respect  to  a  dispostion  of  the  remain- 

of  the  court,  said:  ^The  rule,   ut  res  der  in  case  R.  should  die  without  having 

magis  valeat  quam  pereat^  comes  in  aid  had  issue,  and  there  is  nothing  in  the 

of  the  general   presumption   that  one  will  showing  a  contrary'  intention  on 

who  makes  a  will  intends  to  dispose  of  the  part  of  the  testator,  R.  takes  a  life 

all  his  property."  estate  only ;  although  on  the  death  of 

On  account  of  this  presumption  a  R.  without  having  had  issue,  the  testa- 
will  will  be  so  construed  as  to  em-  tor  will  have  died  intestate  as  to  the 
brace  all  the  testator's  property,  if  the  contingent  reversion  of  her  share,  and 
words  used,  by  any  fair  interpretation,  the  same  will  revert  to  his  heirs  gen- 
or  allowable  implication,  will  embrace  era!.  Gilpin  v.  Williams,  17  Ohio  St. 
it.  Gourley  v.  Thompson,  2  Sneed  397.  See  also  Given  v.  Hilton,  95  U. 
(Tcnn.)  387.  S.  591;  Leigh  r.  Savidge,   14  N.J.  Eq. 

Where  a  testator,  by  his  will,  gave  a  124;  Doe  v.  Latham,   Bush.  (N.  Car.) 

tract  of  land  and  a  slave  to  his  wife  for  365 ;  Gourley  v,  Thompson,  2  Sneed 

life,  the  balance  of  his  estate,   both  (Tenn.)  387;  Randenbach's  Appeal,  87 

real  and  personal,  to  his  daughter  for  Pa.  St.  51;  Daman  v.  Bibber,  135  Mass. 

life,  with  remainder  to  her  children,  it  458. 

was  held  that  it  was  not  to  be  presumed  1.  Meares    v,   Meares,    4    Ired.  (N. 

that  he  intended  to  die  intestate  as  to  Car.)  192 ;  Shinn  v.  Motley,  3  Jones, 

any  portion  of  his  estate,  and  therefore,  Eq.  (N,  Car.)  490 ;  Lynes  t'.  Townsend, 

at  the  death  of  his  wife,  the  tract  of  33  N.  Y.  564;  Van  Alstyne  v.  Van  Al- 

land  and  slave  went  to  his  daughter  for  styne,  28  N.  Y.  377;  Goodall  i^.  Mc- 

life,  with  remainder  to  her  children.  Lean,  2  Brad f.  (N.  Y.)  306;  Cherbon- 

Deadrick    v.     Armour,     10    Humph,  nier  v,  Goodwin   (Md.   1894),  28  Atl. 

(Tcnn.)  588.  Rep.  894;  In  re  Swenson's  Estate,  55 

A  provision  in  a  will  that  "all  the  Minn.  300;   Miles  v.  Boyden,  3  Pick, 

money  that  I  have  on  hand,  or  loaned  (Mass.)  213;   Turner    v.    Patterson,  5 

out,'*  shall  accumulate   for  ten  years,  Dana  (Ky.)  292;  Wood  v,  McGuire,  15 

will  embrace  all  the  funds  of  the  testa-  Ga.  202  ;  Arnold  v.  Arnold,  11  B.  Mon. 

tor,  from  whatever  source  arising,  es-  (K3'.)   81;    Abbott    v,   Essex   Co.,    18 

pecially  where  such  a  construction  is  How.  (U.  S.)  202;  Trustees  v.  Sturgeon, 

necessary  to  prevent  an  intestacy  as  to  9  Pa.  St.  321 ;  Stook's  Appeal,  20  Pa. 

a  part  of  the  estate.     Apple  v.  Allen,  St.  349.     Compare  Cowan  v.  Epes,  2 

3  Jones  Eq.  (N.  Car.)  120.  Patt.  &  H.  (Va.)  520;  Bullock  v.  Bul- 

A  present    bequest    of    a   slave    or  lock,  2  Dev.  Eq.  (N.  Car.)  307. 

money  is  not  to  be  postponed  till  the  WliereDate  and  Time  of  Actual  Bzeen- 

expiration  of  a  life  estate,  although  con-  tion  Differ. — As  between  the  date  of  the 

oected  by  the  word  *' also  *' with  a  devise  will,  and  the  time  of  its  actual  execu- 

of  an  estate  thus  postponed,  where  the  lion,  if  they  differ,  it  seems  that  the 

eifect  of  luch  a  construction  would  be  will  is  to  be  construed  with  reference 
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to  the  law  in  force  at  the  time  it  was  tained  a  contingent  remainder  to  the 
actually  executed.  Randfield  v.  Rand-  nephews  and  nieces,  to  take  effect  if  the 
field,  8  H.  L.  Cas.  225.  In  this  case,  the  son  died  without  ever  having  had  anj  is- 
testator  prepared  and  dated  a  will  in  sue.  In  either  construction  there  would 
1837  (before  the  Wills  Act),  but  did  not  have  been  no  previous  estate  in  fee  to 
execute  it  till  1844,  by  which  he  de-  be  cut  down  by  a  subsequent  execu- 
vised  all  his  freehold  and  copyhold  tory  devise.  The  gift  of  the  personal 
estates  to  his  son  **when  he  have  ob-  estate  to  the  son  was  absolute,  without 
tained  the  age  of  twenty-one  years,  any  contingency,  and  no  question 
upon  the  following  conditions,"  etc.,  could  have  arisen  with  respect  to  it. 
and  directed  that  his  own  widow  *' When  the  will  was  actually  executed 
should  receive  an  annuity  out  of  these  in  1844,  ^^^  ^^^  b^<^  long  attained 
rents;  he  then  gave  to  his  son  all  his  twenty-one,  and  the  legislature  bad  de- 
personal  estates,  consisting  of  ships,  clared  that  the  words  which  the  testa- 
bonds,  and  funded  stock,  etc.,  **but  tor  had  used  originally  to  give,  and 
should  the  hand  of  death  fall  upon  my  which  would  have  given  only  a  life  es- 
widow  and  son,  and  my  having  no  tate,  should  give  a  fee;  that  the  words 
other  children,  or  my  son  any  issue,  which  he  had  used  with  respect  to  issue 
my  will  is  then  that  should  he  leave  a  should  not  mean  an  indefinite  failure  of 
widow,  she  shall  receive  an  annuity  issue,  and  should  not  create,  therefore, 
out  of  my  real  estates  as  before  an  estate  tail.  In  what  sense,  then,  are 
mentioned,  the  residue  then  to  be  we  to  read  the  testator's  will?  I  appre- 
equally  divided,  share  and  share  alike,  bend  we  must  understand  him  as  declar- 
after  paying  such  legacies  as  I  may  ing:  *  This  instrument,  in  the  new  sense 
hereafter  name,  the  division  to  be"  be-  given  to  the  words  by  the  legislature, 
tween  certain  persons  specificially  men-  contains  my  intentions,  and  those  I 
tioned  *'(the7  paying  all  my  son's  mean  to  be  carried  out  as  far  as  the  al- 
debts,  funeral  expenses,  and  demands,  teredcircumstancesof  my  family  will  al- 
or  my  wife's,  should  she  be  the  longest  low.'  If  this  be  so,  the  testator,  knowing 
liver)."  The  son  became  twenty-one  that  his  son  had  attained  twenty-one, 
someyearsbefore  the  will  was  executed;  must  have  considered,  of  course,  that 
he  married,  but  died  without  ever  hav-  the  g^ft  which  had  been  previously  con- 
ing had  issue.  It  was  held,  varying  tingent  on  that  event  could  no  longer 
the  decree  of  the  court  below,  that  the  be  subject  to  that  contingency,  and 
gift  over  affected  only  the  real  estate ;  that  what  he  had  previously  meant  to 
also,  that  the  will  must  be  read  as  be  a  life  estate  should  be  an  estate  in 
if    made    in    1844;    that    the    contin-  fee." 

gency  of  attaining  twenty-one  was  R.  makes  a  will  bequeathing  legacies 
to  be  disregarded,  and  that  the  gift  **  to  the  two  oldest  children "  of  G. 
over  took  effect  on  the  son  dying  with-  One  of  the  two  oldest  at  the  date  of  the 
out  issue.  In  this  case  Lord  Kings-  will  died.  R.  afterward,  by  a  codicil, 
down  said  :  **If  the  testator  in  this  case  confirmed  the  will  except  in  some  par- 
had  executed  .his  will  at  the  time  at  ticulars,  saying  nothing  of  these  be- 
which  he  prepared  and  dated  it,  Octo-  quests.  It  was  held  that  the  two  oldest 
ber,  1837,  it  appears  to  me  that  none  of  children  living  at  the  testator's  death 
the  questions  now  raised  at  the  bar  were  entitled  to  the  legacies.  Miles  v. 
could  have  arisen.  At  that  time  the  Boyden,  3  Pick.  (Mass.)  213. 
Wills  Act  had  not  come  into  operation.  Though,  for  some  purposes,  a  will  is 
All  wills  made  before  January,  1838,  are  considered  as  speaking  from  its  execu- 
expressly  excluded  from  its  operation,  tion,  the  time  of  its  inception,  and  for 
The  will,  therefore,  would  have  been  others,  from  the  death  of  the  testator, 
interpreted  according  to  the  rules  of  the  time  of  its  consummation;  yet  the 
construction  which  then  prevailed,  general  rule  is  that  it  speaks  from  the 
and  the  testator's  son  being,  at  the  date  death  of  the  testator,  where  there  is 
of  the  will,  under  twenty-one,  the  con-  nothing  in  its  language  indicating  a 
struction  would  have  been  reasonably  different  intention.  Where  the  tes- 
clear.  As  regards  the  real  estate,  the  tator,  after  giving  different  portions 
first  devise  to  the  son  would  have  of  his  estate  to  each  of  his  brothers 
given  him  an  estate  for  life  at  twenty-  and  sisters,  and  a  nephew,  or  to  the 
one,  and  the  subsequent  words  would  representatives  of  such  as  were  de- 
either  have  enlarged  that  interest  to  ceased,  devised  to  the  heirs  of  each  of 
an  estate  tail,  with  remainder  to  the  his  brothers  and  sisters,  including  the 
nephews  and  nieces,  or  would  have  con-  heirs  of  his  sister  N.,  the  residue  of  the 
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classes,  as  children  or  descendants,  all  who  answer  the  description 
at  the  death  of  the  testator  are  entitled,  irrespectively  of  those 
to  whom  the  description  was  applicable  at  the  date  of  the  will, 
but  who  subsequently  died  in  the  testator's  lifetime.^  But  when 
the  gift  is  to  persons  actually  existing,  as  to  descendants  of  A 
now  livings  or  to  his  servants  simply,  as  distinguished  from  those 
who  "shall  be  in  his  service  at  his  decease,"  the  language  is  re- 
ferred to  the  date  of  the  will  and  not  to  the  death,  as  the  latter  is 
a  prospective  event,  and  those  only  are  entitled  who  answer  the 
description  at  that  time.^  So  a  gift  to  a  particular  individual  liv- 
ing at  the  date  of  the  will,  as  to  "  my  son,"  or  "  my  son  John," 
will  take  effect  in  favor  of  the  person  answering  the  description 

estate,  to  be  equally  divided  between  Cord  Eq.  (S.  Car.)  214;  Walker  t., 
said  heirs,  each  individual  having  an  WiIlianison,25Ga.  549;  State  t/.  Raugh- 
equal  portion  of  the  same ;  N.  died  be-  ley,  i  Iloust.  (Del.)  561;  Lorillard  v. 
fore  the  death  of  the  testator,  leaving  a  Coster,  5  Paige  (N.  Y.)  172;  Jenkins  t'. 
sonwhodied  before  the  execution  of  the  Frcyer,  4  Paige  (N.  Y.)  47;  Merriam  x\ 
will,  and  he  left  a  daughter,  C,  who  is  Wolcott,  61  How.  Pr.  (N.  Y.  Supreme 
a  party  to  the  present  suit ;  on  an  ap-  Ct.)  380;  Van  Vechten  v.  Van  Veghten, 
peal  from  the  decree  of  probate,  it  was  8  Paige  (N.  Y.)  104;  Campbell  v.  Raw- 
held,  first,  that  the  will  spoke  from  the  don,  19  Barb.  (N.  Y.)  404.  Compare 
death  of  the  testator ;  second,  that  as  Lewis  v,  Lewis,  62  Ga.  265  ;  Matter  of 
N.  and  her  son  the  father  of  C.,  were  Green's  Estate  (Supreme  Ct.),  15N.  Y. 
dead  at  the  time  of  that  event,  C.  was  Supp.  240 ;  M'Lemore  v.  Blocker,  i 
the  heir  of  N^  both  in  its  technical  and  Harp.  Eq.  (S.  Car.)  272. 
its  popular  sense.  Gold  v,  Judson,  31  Oifts  to  Obildren. — "  In  regard  to  gifts 
Conn.  616.  to  children,  indeed,  an  anxiety  to  in- 
A  testator  made  his  will,  giving  all  elude  as  wide  a  range  of  objects  as  pos- 
the  residue  of  his  estate  to  be  equally  sible  has  so  powerfully  influenced  the 
divided  between  the  children  of  M.  and  construction  that  such  cases  are  to  be 
N.  When  the  will  was  made,  M.  had  regarded  as  j»f^#'/ier/j.  To  this  anxiety 
VOL  children,  of  whom  D.,  the  mother  of  is  also  to  be  ascribed  the  rule,  which 
the  plaintiff,  died  before  the  testa-  constitutes  another  exception  to  the 
tor,  her  father.  It  was  held  that  the  doctrine  under  consideration,  that  a 
terms  "  the  children  of  M.,"  being  pre-  gift  to  children  *  begotten  *  extends  to 
dicable  not  less  truly  of  the  children  children  born  after  the  date  of  the 
onlj  who  should  be  living  at  the  time  will ;  and  a  gift  to  children  '  to  be  be- 
when  the  testator  should  die,  than  of  gotten,*  includes  those  antecedently  in 
the  children  who  were  living  when  he  existence."  i  Jarm.  on  Wills  (5th  ed.) 
made  his  testament,  neither  exposition  *320.  See  **  Gifts  to  Children/'  Post, 
being  decisively  favored  by  the  other  Co.  Litt.  20  b. 

clauses  of  the  testament,  the  former  3.  i  Jarm.  on  Wills  (5th   ed.)   *3i8,. 

was  to  be    preferred.      Pendleton    v.  326 ;  Merriam  ?'.  Wolcott,  61  How.  Pr. 

Hoomes,  Wythe  (Va.)  4.  (N.  Y.  Supreme  Ct.)  380.     See   Mc- 

1.  I  Jarm.  on  Wills  (  5th  ed. )  *326  ;  Naughton  v,   McNaughton,  41    Barb. 

Ringrose  v.  Bramham,  2  Cox  384.     See  (N.  Y.)  50.    As  to  gifts  to  descendants 

Sharpe  v.  Allen,  5   Lea   (Tenn.)   81 ;  now  living,  see  Crossly  v,  Clare,  Ambl. 

Updike  V.  Tomkins,  100  111.  406;  Can-  397;  Abney  v.  Miller,  2  Atk.  593;   All 

fieldv.  Bostwick,2i  Conn.  553;  Meares  Soul's  College  v.   Coddrington,    1    P. 

V.  Meares,  4  Ired.  (N.  Car.)  192;  Shinn  Wms.  597;  Ellis  v,  Ellis,  2  Desaus.  (S. 

x>.  Motley,  3  Jo.nes  Eq.  (N.  Car.)  490;  Car.)  556;  Starling  v.  Price,   16  Ohio 

Petway  v,  Powell,  2   Dev.   &  B.    Eq.  St.  29.    Compare  Rowland  v.  Gorsuch, 

(N.Car.)  308;  Robinson  f.  McDiarmid,  2  Cox  187  ;  Gold  v.  Judson,  21  Conn. 

9?  N.  Car.  455;  Joundan  r.  Green,  i  616;  Mackie  v,  Alston,  2  Desaus.  (S. 

Dey.  Eq.  (N.Car.)  270;  Den  v.  Sayre,  Car.)  362. 

jN.J.  L.  183;  Chase  V.  Lockerman,  II  A    testator  bequeathed   legacies  to 

Gill  &  J.(Md.)  185;  Conn  r.  Conn,  1  "each  of  the   daughters  that  is  now 

Wd.  Ch.  212;  Myers  v,  Myers,  2  Mc-  living  of  my  niece  G.,  as  follows:  To 
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at  the  date  of  the  will,  and  of  him  only.  If,  therefore,  such  son 
should  die  in  the  testator's  lifetime,  and  he  should  afterwards  have 
another  son  of  the  same  name,  who  survived  him,  such  after-born 
son  would  not  be  an  object  of  the  gift.*     A  gift  to  the  wife  of  A, 

her  eldest  daughter,"  specified  sums  at  of  the  children,  having  afterward 
certain  intervals ;  "  and  to  the  remain-  died  in  the  testator's  lifetime,  leaving 
ing  daughters  each  now  living,  '^  cer-  issue  who  survived  the  testatrix,  such 
tain  other  sums  payable  at  fixed  inter-  issue  were  allowed  to  take  the  share  of 
vals ;  and  at  the  expiration  of  the  tenth  their  deceased  parent.  It  was  observed 
year  after  his  decease  $6,000  to  be  paid  by  Gray,  J.,  who  delivered  the  opinion 
**  to  each  of  said  remaining  daughters  of  the  court,  that  the  presumption,  that 
respectively."  It  was  held  that  the  in-  as  a  will  speaks  from  the  death  of  the 
tention  to  be  gathered  from  the  whole  testator  it  refers  to  the  state  of  things 
will,  and  the  circumstances  in  which  then  existing,  that  such  presumption 
the  testator  was  placed,  was  that  the  must  yield  when  the  will  manifests  the 
words  ** remaining  daughters  now  liv-  testator's  intention  to  refer  to  the  state 
ing,"  and  the  like,  were  descriptive  of  of  things  existing  at  the  time  of  making 
persons  known  to  the  testator,  and  did  it.  See  also  Simms  v.  Garrot,  i  Dev. 
not  designate  a  class;  so  that  a  daugh-  &  B.  Eq.  (N.  Car.)  393.  Infra,  this 
ter  of  G.  who  was  living  en  ventre  sa  title,  Survivorship, 
mere  when  the  will  was  made,  and  was  Gift  to  Unborn  Glilld. — '*  A  gift  to  the 
born  afterward,  was  not  included,  child  with  which  the  testator's  wife 
Starling  7*.  Price,  16  Ohio  St.  29.  was  pregnant,  which  child  was  still- 
So  a  gift  to  *'  my  present  attending  born,  was  held  not  to  take  effect  in 
physician,"  refers  to  the  date  of  the  favor  of  another  child  of  which  the 
will.  Everett  r.  Carr,  59  Me.  325.  testator's  wife  was  pregnant  at  the  time 
As  to  gifts  to  servants,  see  Parker  v.  of  his  death,  though  the  result  was  that 
Marchant,  i  Y.  &  C.  C.  290 ;  Darlow  all  the  testator's  property  was  devised 
V.  Edwards,  i  H.  &  C.  547.  away,  and  the  last-mentioned  child  left 
1.  I  Jarm.  on  Wills  (5thed.)  *323.  See  unprovided  for."  Foster  v.  Cook,  3 
Morse  v.  Mason,  11  Allen  (Mass.)  37;  Bro.  C.  C.  346. 

Everett  v.  Carr,  59  Me.  325;  Board  of  In  Hawkins  v.  Garland,  76  Va.  155, 
Education  v.  Ladd,  26  Ohio  St.  213 ;  the  facts  were  these :  Samuel  Gar- 
Butler  V.  Butler,  3  Barb.  Ch.  (N.  Y.)  land,  Sr.,  departed  this  life  in  No- 
309;  Eclls  7'.  Lynch,  8  Bosw.  (N.  Y.)  vember,  1861.  He  left  a  will  wholly 
481 ;  Anshutz  v.  Miller,  81  Pa.  St.  212.  written  by  himself,  which  bore  date 
Reference  to  Existing  State  of  AfTaira. —  December  7, 1 857.  He  left  a  very  large 
It  may  be  laid  down  as  a  general  rule,  estate  valued  at  nearly  $800,000,  a  wid- 
that  wherever  a  testator  refers  to  an  ow,  but  no  issue  surviving  him.  His 
actually  existing  state  of  things,  his  next  of  kin  consisted  of  a  number  of 
language  is  referential  to  the  date  of  nephews  and  nieces,  to  all  of  whom  he 
the  will  and  not  to  his  death,  as  this  left  liberal  bequests.  The  fifteenth 
is  then  a  prospective  event,  i  Jarm.  clause  of  his  will  was  in  these  words: 
.on  Wills  (5th  ed.)  *3i8.  "  I  give  to  each  of  my  namesakes,  Sam- 
In  Board  of  Education  r.  Ladd,  26  uelG.  Slaughter,  son  of  C has. R.Slaugh- 
Ohio  St.  213,  White,  J.,  said :  "  It  is  true  ter,  Samuel  G.  White,  son  of  Samuel  G. 
that  as  a  general  rule  a  will  speaks  White,  Samuel,  son  of  S.  Garland, 
from  the  death  of  the  testator,  and  not  Jr.,  and  Samuel  G.,  son  of  Capt.Jno.  F. 
from  its  date,  unless  its  language,  by  Slaughter,  a  bond  of  one  thousand 
fair  construction,  indicates  the  contrary  dollars  of  the  S.  S.  Railroad."  At  the 
intention."  To  the  same  effect,  see  date  of  the  will  there  was  no  such  per- 
Sharpe  v,  Allen,  5  Lea  (Tenn.)  81.  son  in  existence  as  Samuel  G.,  son  of 
In  Morse  f.  Mason,  11  Allen  (Mass.)  Capt.Jno.  F.  Slaughter,  and  no  such 
36,  a  devise  to  the  "surviving  children,  person  came  into  existence  until  three 
not  knowing  all  their  names,  of  my  or  four  years  after  the  date  of  said  will, 
late  sister  A.,  they  living  in  the  State  Then  there  was  born  to  Jno.  F.  Slaugh- 
of  Maine,  to  be  divided  equally  be-  ter  a  son  whom  he  named  Samuel  G- 
tween  them  all,"  was  construed  as  The  testator,  however,  had  a  namesake, 
a  devise  to  all  those  children  sur-  Samuel  G.,  son  of  Capt.Jno.  F.  Hawk- 
viving  at  the  date  of  the  will ;  and  one  ins,  who  was  an  intimate  friend  of  the 
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who  has  a  wife  at  the  date  of  the  will,  relates  to  that  person,  not- 
withstanding any  change  of  circumstances  which  may  render  the 
description  inapplicable  at  a  subsequent  period,  and  by  parity  of 
reasoning  is  under  all  circumstances  confined  to  her ;  but  if  A 
have  no  wife  at  the  date  of  the  will,  the  gift  embraces  the  indi- 
vidual sustaining  that  character  at  the  death  of  the  testator ;  if 
there  be  no  such  person,  either  at  the  date  of  the  will  or  at  the 
death  of  the  testator,  it  applies  to  the  woman  who  shall  first 
answer  the  description  of  wife,  at  any  subsequent  period.* 

2.  WordB  Descriptive  of  Property— To  What  Period  Beferred. — At 
common  law,  a  general  bequest  of  all  the  testator's  personal  es- 
tate, or  all  the  residue  of  his  personal  estate,  carries  all  his  per- 
sonal estate  existing  at  the  time  of  his  death,^  and  the  better 

testator.  In  a  controversy  between  (S.  Car.)  383;  Dalrymple  v.  Gamble, 
Samuel  G.,8on  of  Capt.  Jno.  F.  Hawk-  68  Md.  523 ;  Nichols  v,  Allen,  87  Tenn. 
ins,  and  Samuel  G.,  son  of  Jno.  F.  131.  See  also  Cairns  v.  Chanbert,  9 
Slaughter,  it  was  held  by  the  court  that  Paige  (N.  Y.)  160. 
parol  evidence  was  admissible  to  show  Wliat  Pataet  Under  a  Beqneit  of 
the  facts  above,  and  that  the  testator  Personalty. — In  the  case  of  Kinsman  r>. 
never  knew  or  called  Jno.  F.  Slaughter  Kinsman,  i  Root  (Conn.)  180,  it  was 
"Captain/*  but  that  he  was  known  to  decided  that  growing  crops  did  not 
the  testator  as,  and  was  called  by  him,  pass  under  a  bequest  of  personalty. 
*'Jack "  Slaughter,  and  that  Jno.  F.  The  controversy  arose  over  the  action 
Slaughter  had  no  such  title  as  '*  Cap-  of  the  testator *s  executor,  in  entering 
tain,"  and  was  never  known  as  "  Cap-  and  cutting  rye  growing  on  the  testa- 
tain,'*  or  called  such  by  anyone  else,  tor's  leaseholds  at  his  death,  not  with - 
and  the  court  decided  in  favor  of  Sam-  standing  a  bequest  of  all  his  personalty 
uel  G.  Hawkins,  son  of  Capt.  Jno.  F.  to  the  wife  of  the  testator.  The  exec- 
Hawkins,  utor's  action  was  approved  hy  the  court, 

1.  I  Tarm.  on  Wills  (5th  ed.)  ♦334;  who  held  that  the  rye  was  the  property 
NiblocK  V.  Garrett,  i  Ry.  &  M.  629 ;  of  the  said  testator,  but  that  as  it  was 
Bryan's  Trust,  2  Sim.  N.  S.  103 ;  not  severed  from  the  land,  it  did  not 
Franks  v.  Brooker,  37  Beav.  635 ;  pass  by  the  bequest  of  personal  estate. 
Anshutz  V.  Miller,  81  Pa.  St.  212.  See  Poaseaaion  of  Cliattel. — It  is  not  in- 
Lloyd  T'.  Davis,  14  C.  B.  76;8o  E.  C.  dispensable  to  the  valid  t)equest  of  a 
L.  75;  Beers  v,  Narramore,  61  Conn,  chattel,  that  the  testator  should  have 
13;  Humphrey  v,  Winship,  28  Hun  had  actual  possession  of  it.  Puryear  v. 
(N.  Y.)  33.  Beard,  14  Ala.  121. 

As  to  where  a  gift  to  a  wife  is  by  way  Effect  of  the  Word  "Now  "  Upon  tbe 

of  remainder  after  the  death   of  the  Construction. — **  For  some  purposes,  a 

husband,  see  Radford  v,  Willis,  L.  R.,  will  is  considered  to  speak  from  its  ex- 

7  Ch.  7;   Boreham  v,  Bignall,  8  Hare  ecution,  and  for  others,  from  the  death 

131;  Driver  t^  Frank,  3  M.  &  S.  25.  of  the  testator;  the  former  being  the 

2.  I  Jarm.  on  Wills  (5th  ed.)  ♦326;  period  of  inception,  and  the  latter  that 

Hawkins  on  Wills  ♦17;  Wilde  v,  Holtz-  of  the  consummation  of  the  instrument. 

meyer,  5  Ves.  Jr.  816;  Donaugher's  Es-  To  determine  to  which   of  these   the 

tate,  2  Pars.  Sel.  Cas.  (Pa.)  164;  Phila-  language  points,   is  not  generally  at- 

delphia  v.  Davis,  i  Whart.  (Pa.)  509;  tended   with    difficulty,  and  certainly 

Walton  V,  Walton,  7  J.  J.  Marsh.  (Ky.)  not,  where  the  language  used,  is,  as  in 

59;  Marshall  v.  Porter,  10  B.  Mon.  (Ky.)  this  case,  general,  and  not  limited,  and 

2;  Curling  v.  Curling,  8  Dana  (Ky.)  is  broad  enough, in  describing  the  sub- 

38;  Warner  v.   Swearingen,  6   Dana  ject- matter  of  the  bequest,  to  embrace 

(Ky.)  196;  Atwood  i;.  Beck,  21   Ala.  all  the  residuum^  and  as  to  the  devi- 

625;  Canfield  v,  Bostwick,  21   Conn,  sees,  all  the  persons  who  claim  to  take. 

SHi  Gold  V.   Judson,  21    Conn.  616;  Wherever  a  testator  refers  to  an  ac- 

Dennis  v.  Dennis,   5  Rich.  (S.   Car.)  tually  existing  state  of  things,  his  lan- 

468;  Garrett  v,  Garrett,  2  Strobh.  Eq.  guage  should   be   held  ^s  referring  to 
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opinion  is  that,  upon  the  same  principle,  a  bequest  of  all  the 
property  of  a  particular  kind  or  description,  as  '*  all  household 
goods,*'  carries  property  of  this  description  belonging  to  him  at 
his  death.^  But  where  a  testator  refers  to  a  specific  subject  of 
gift,  he  is  considered  as  pointing  at  the  state  of  facts  existing 

the  date  of  the  will,    and   not  to  his  quired  realty,  under  a  statute  provid- 

death,  as  this  is   then  a    prospective  ing  that  after  acquired  realty  shall  pass 

event.     Such,  it  is  clear,  is  the  con-  by  a  general  devise.     Quinn  v,  Har- 

struction  of  the  word  *  now.*    Thus,  to  denbrook,  54  N.  Y.  88. 

the  descendants  now  living  of  a  person,  1.  i  Jarm.  on  Wills  (5th  ed.)  '326; 

means  those  living  at  the  date  of  the  Masters  v.  Masters,  ix  P.  Wms.  424; 

will,  exclusive  of  such   as  come  into  Banks  v,  Thornton,  11  Hare  176;  Gold 

being    between    that  period   and    the  t>.  Judson,  21  Conn.  623;  Van  Vechten 

death  of  the  testator.    Crossly  t/.  Clare,  v.  Van  Veghten,  8  Paige  (N.  Y.)   118. 

Ambl.  397;   Abney  v.  Miller,  2  Atk.  See    Bridgman    v.   Dove,  3  Atk.  201; 

593;    Blundell  v,  Dunn,  i  Madd.  433;  Gilmer  t;.  Gilmer,  42  Ala.  9. 

All  Soul's  College  v,  Coddrington,  i  In  Hawkins  on  Wills  *i7,  it  is  said 

P.  Wms.  597.     And  the  same  is  true  that  the  principle  in  the  text  is  confined 

where  the  word  *now'  is  combined  with  to  bequests  of  household  goods.     But 

a  term  which  could  not  have  full  effect  in  one  of  the  two  cases  relied  upon,  the 

according  to  its  technical  import,  un-  bequest  was  specific.  In  Miller  v,  Lrittle 

less  used  prospectively,  as  in  the  case  2  Beav.  259;  and  in  the  other,  the  sub- 

of  a  devise  to  the  heir  male  of  the  body  ject  of  the  gift  was  "all  the  propertr 

of  A,   now    living;    under  which  the  that  I   possess  in   the  public  funds,'* 

heir  apparent  of  A,  living  at  the  date  which  was  held  to  mean    "  all  I  now 

of  the  will,  has  been  held  to  be  en-  possess."     Cockran    v,    Cockrao,     14 

titled.     I  Eq.Ca.  Abr.  214;  i  Vent.  334.  Sim.  248. 

So  words  in  the  present  tense  have  The  tendency  of  American  authority 

a  similar  effect;  thus,  all  the  property  sustains  the  text.     See  cases  in  preced- 

I  am  possessed  of  at  this  date  (Wilde  ing  note.  In  Van  Vechten  p.Van  Vegh- 

V.  Holtzmeyer,  5  Ves.  Jr.  816),  thedevi-  ten,  8  Paige  (N.  Y.)  105,  the  testator 

see  takes  only  what  the  testator  then  directed  in  his  will  that  his  son  should 

had.     So  in  Sridgman  v.  Dove,  3  Atk.  be  discharged  from  all  notes  which  he 

201 ,  it  was  held  that  a  charge  of  all  held  against  him,  and  from  all  charges 

the  debts  I  have  contracted  since  1735,  made  against  him  by  the  testator  for 

extended  to  all  debts  owing  by  the  tes-  loans   or   advances,    and    all    claims 

tatrix  at  her  decease,  including  those  against  him  for  the  occupation  or  rents 

she  contracted    after  the    period    re-  of  certain   premises  specified.     It  was 

ferred  to.    So  in  the  description  of  the  held   that  the  son   was  entitled  to  a 

thing  given,  and  the  person  or  persons  discharge  from  all  such  claims  which 

to  whom  given,  it  may  be  such  as   to  existed  at  the  death  of  the  testator,  and 

embrace  only  the  specific  thing  or  per-  not    merely    those     which    were     in 

sons  described  ;   as  thus,   the  stock  I  existence  at  the  date  of  the  will.     Wal- 

now   hold  in   Hartford   bank,  or  the  worth,   Ch.,    said :     "Although,    as    a 

children  of  my  brother,  already  bom.  general   rule,  it  is  well  settled  that  a 

But  if  the   language    is  general,  not  will  of  personal  property  relates  to  the 

specific,  and  not  limited,  the  will  speaks  time  of  the  death  of  the  testator,  both 

from  the  testator's  death,  and  of  course  as  to  the  legatees  and  the  subjects  of 

disposes  of  whatever  property  the  tes-  the  bequests  mentioned  in  the  will,  yet 

tator  had  at  the  time,  or  to  such  per-  in  the  case  of  specific  legacies,   it  ia 

sons  as  answer  the  description.     So  a  sometimes  very  difficult  to  ascertain 

general  bequest  of  any  particular  spe-  whether  he  intended  to  confine  the  be> 

cies  of  personal  property,  as  *  my  fur-  quests  to  the  subject-matter  thereof  as 

niture  and  effects,*  has  been  held  to  it  existed  at  the  time  of  making  the 

embrace  property  of  this  description  will,  or  as  it  might  exist  at  the  time 

belonging  to  the  testator  at  his  death."  when  such  will  should  take  effect  by 

Ellsworth,  J.,  in   Gold   v,  Judson,  21  his  death.     But  to  take  the  case  out  of 

Conn.  622.  the  general  rule,  that  in  a  will  of  per- 

A  devise  of   ^  all  the   real   estate  I  sonal  estate,  the  testator  is  presumed  to 

'now'  possess  |'  will  not  carry  after  ac-  speak  with  reference  to  the  time  of  his 
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while  penning  the  instrument,  and  not  that  existing  at  his  de- 
cease.* Upon  the  same  principle,  it  has  been  held  that  verbs  in 
the  present  tense,  as  where  the  bequest  is  of  "  all  property  that  I 
possess  in  the  public  funds,''  have  the  effect  of  restricting  a  be- 
quest of  property  of  a  particular  description  to  objects  existing 
at  the  date  of  the  will.'    At  common  law,  after  acquired  lands 

could  not  be  devised,  and  hence,  every  devise  of  freehold  lands 

death,  there  must  be  something  in  the  of  *all  my  tithes  and  ecclesiastical  dues 

nature  of  the   property  or  thing  be-  at  W.'  (Kudstone  v.  Anderson,  2  Yes. 

queathed,  or  in  the  language  used  by  418);  or  *the  perpetual  advowson  and 

thetestatorinmakingthe  bequest  there-  disposal  of  the  living  or  rectorj  of  W. 

of,  to  show  that  he  intended  to  confine  forever,  together  with  the  tithes  of  all 

his  gift  to  the  property,  or  subject  of  sorts   thereof*     (Hone  v,  Medcrafl,  i 

the  bequest,  as  it  existed  at  the  time  Bro.  C.  C.  261);  or  *all  my  leasehold 

of  the  making  of  the  will."  estates  in  the  parish  of  C  (Coppin  v. 

LaaMboldfl. — In  Tames  v.  Dean,  11  Femyhough,  2  Bro.  C.  C.  291).  In  all 
Ves.  Jr.  390,  Lord  Eldon  said  :  "  Where  such  cases  the  renewal  of  the  lease 
there  is  a  general  bequest,  in  the  terms  under  the  old  law  revoked  the  bequest, 
'all  my  leasehold  estates,'  and  the  testa-  or  rather,  to  speak  more  accurately, 
tor  anerwards  surrenders  and  takes  a  withdrew  from  its  operation  the  prop- 
new  lease,  that  is  a  revocation.  But  it  erty  which  was  the  subject  of  disposi- 
depends  upon  the  context  of  the  whole  tion  ;  in  short,  effected  what  is  technic- 
will,  whether  that  general  doctrine  is  to  ally  called  an  ademption.  But  though 
be  applied.  A  leasehold  interest  for  the  general  principle  has  long  been  set- 
years  may  be  disposed  of  by  a  will,  made  tied,  yet  questions  often  arose  in  conse- 
before  the  testator  acquired  that  inter-  quence  of  the  context  of  the  'will 
est.  But  the  general  doctrine  is,  that  affording  ground  to  contend  that  the 
roumust  show  that  intention."  Coppin  testator  intended  any  after  acquired  in- 
V.  Fcrnyhough,  2  Bro.  C.  C.  291 ;  Hone  terest,  of  which  he  might  t)ecome  pos- 
V,  Med'craft,  1  Bro.  C.  C.  266.  sessed  by  renewal,  to  pass  under  the 

1.  I  Jarm.  on  Wills  (5th   ed.)  ♦320;  bequest.'  The  renewed  lease  will  pass 

Pattison  v,  Pattison,  i   Myl.  &  K.  12;  where  the  testator  includes  in  the  be- 

Cockran  v,  Cockran,  14  Sim.  248 ;  Mil-  quest  the  right  of  renewal  as  an  acces* 

ler  V,   Little,  2  Beav.   259;    Quinn  v.  sory  to  the  immediate  subject  of  dispo- 

Hardenbrook,  54  N.  Y.  89;   Phillips-  sition.     And  where  the  lease  of  which  a 

burgh  V.  Bruch,  37  N.  J.  Eq.  482;  Far-  bequest  is  made  is  vested  in  a  trustee  for 

ish  V,  Cook,   78  Mo.   212;   Sharpe  t^.  the  testator,  and  is  renewed  by  the  trus- 

Allen,  5  Lea  (Tenn.)  81.     As  to  nature  tee,  the  gift  of  the  property  comprised  in 

of  specific  legacies    and    devises,  see  the  lease  being  in  fact  a  gift  of  the  equi- 

Legacies  and  Devisks,  vol.  13,  p.  10  table  interest  which  includes  the  t)enefit 

et  seq.;  Evertflon   v,  Tappen,  5  Johns,  of   renewal,  the  trust  of  any  renewed 

Ch.  (N.  Y.)  497.  term  granted  to  the  trustee  would  pass 

BlliMt  of  R6ii«iral  Upon  B6<iii«itt  of  under  such  bequest.  And  the  same  prin- 
tua— holdi. — "A  new  estate  in  leasehold  ciple  applies  to  the  case  of  a  lease  for 
property,  acquired  by  a  subsequent  re-  lives  with  a  covenant  for  perpetual  re- 
newal of  the  lease  or  otherwise,  is  no  newal."  i  Jarm.  on  Wills  (5th  ed.)  ♦321. 
less  out  of  the  reach  of  a  specific  dis-  See  Poole  v.  Coates,  2  D.  &  W.  493; 
position  of  such  property,  as  ordinarily  Colegrave  v,  Manby,  2  Russ.  238;  Carte 
expressed,  than  an  interest  in  any  other  v.  Carte,  3  Atk.  174 ;  Slatter  v.  Norton, 
property  answering  to  the  same  local-  16  Ves.  Jr.  197. 

ity;  it  being  considered  that  the  testa-  2.  i  Jarm.  on  Wills  (5th  ed.)  *3i9; 

tor,  when  referring  to  the  property  in  Cockran    r.   Cockran,    14    Sim.    248 ; 

question,  had  in  his  contemplation  ex-  Sharpe  v.  Allen,  5  Lea  (Tenn.)  81;  Up- 

clusively  the  specific  interest  in  it  of  diker.  Tomkins,  100  III  409.     Compare 

which  he  was  possessed  when  he  made  Wagstaff  v,  Wagstaff,  L.  R.,  8  Eq.  229. 

his  will,  though  he  has  not  in  terms  But  a  bequest  of  **  all  the  property  lam 

referred  to  such  interest,  but  has  used  possessed   of  "  would  speak  from  the 

expressions  descriptive  of  the  c^r/Mj  of  death.     Wilde  f.  Holtzmeyer,  5  Ves. 

the  property;  as  in  the  case  of  a  bequest  Jr.  816.     See  also  Bridgman  v.  Dove, 
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was  construed  to  speak  from  the  date  of  the  will,  and  described 

only  the  land  then  belonging  to  the  testator.* 

At  the  present  time,  statutes  exist  in  nearly  all  the  United 
States  which  enable  a  testator  to  devise  his  after  acquired  real 
estate  ;  ^  and  in  England^  and  some  states  it  is  expressly  provided 
that  a  will  is  to  be  construed,  both  as  to  real  and  personal  es- 
tate, unless  a  contrary  intention  appear,  as  if  made  immediately 
before  the  death  of  the  testator.' 

3    Atk.  201 ;   Bland  v.  Lamb,  3  J.  &  Pruden,    14   Ohio   St.  251 ;    Briggs   v, 

W.  399.  Briggs,  69  Iowa  617 ;  Lent  v.  Lent,  24 

1.  1  Jarm.  on  Wills  (5th  ed.)  *326;  Hun  (N.  Y.)  436;  Green  v.  Dikeman, 
Hawkins  on  Wills  *i4;  Brouncker  r.  18  Barb.  (N.  Y.)  535;  Winchester  t». 
Colbe,  Holt  248.  See  Delacherois  v,  Forster,  3  Cush.  (Mass.)  366;  Gushing 
Delacherois,  11   H.  L.  Cas.  62.  v.   Aylwin,  12   Met.  (Mass.)  169;  Prav 

For  instances  in  which  the  common-  v.    Waterston,    12    Met.  (Mase.)    262'; 

law  doctrine   has  been  recognized  in  Magruder  v.  Carroll,  4  Md.  335. 

the  United  States^  before  the  introduc-  As  these  statutes  differ  slightly  in  the 

tion  of  the  changes  in  the  statutes  re-  several  states,  the  practitioner   should 

ferred  to  in  the  text,  see  Smith  v.  Ed-  consult   the   local    code.      Authorities 

rington,  8  Cranch  (U.  S.)  66;  Canfield  upon    construction    will    be    found  in 

V.  Bostwick,  21  Conn.  554;  Brewster-y.  Legacies  and  Devises,  vol.  13,  p.  9, 

McCall,i5  Conn.  284;  Blaney  v.Blaney,  note  2. 

I  Cush.  (Mass.)    107;  Hays  v»  Jackson,  8.  Stimson's  Am.  Stat.  Law,  §  2806. 

6  Mass.  149;  Wait  v.  Belding,  24  Pick.  For  references  to  codes, see  Legacies 

(Mass.)   129;  George  v.  Green,  13  N.  and  Devises,  vol.  13,  p.  9,  note  2.  See 

H.  521;  Douglass  V.  Sherman,  2  Paige  Edwards  v,  Warren,  90  N.  Car.   604; 

<N.  Y.)  358;  Livingston  v.  Newkirk,  3  Rogers  v,  Brickhouse,  5  Jones  Eq,   fN. 

Johns.  Ch.  (N.  Y.)  312;  Parker  v.  Bo-  Car.)  301 ;  Turnage  r.  Turnage,  7  Ired. 

gardus,  5  N.Y.  309;  Green  T^.  Dikeman,  Eq.  (N.  Car.)   127;  Watson  v.  Butler, 

18  Barb.  (N.  Y.)  537;  McNaughton  v.  26  Miss.  178;  Doe  v.  Wynne,  23  Miss. 

McNaughton,  34  N.  Y.  201 ;  C^inn  v.  251 ;  Henderem  v.  Ryan,  27  Tex.  670; 

Hardenbrook,  54  N.  Y.  83;  Borden  v.  Overten  v,  Mahen,  10  Leigh  (Va.)  639; 

Borden,  2  R.  I.  94.  Donaugher's  Estate,  2  Pars.  Sel.  Cas. 

Lanning  v.  Cole,  6  N.  J.  Eq.  102;  (Pa.)  164.  In  these  states,  the  construe- 
Van  Wagnen  v.  Brown,  26  N.  J.  L.  196;  tion  placed  upon  the  corresponding  pro- 
Bruen  v,  Bragaw,  4  N.  J.  Eq.  261;  vision  of  the  English  Wills  Act,  i  Vict., 
Gardner  v.  Gardner,  37  N.J.  Eq.  487;  ch.  26,  §  24,  which  reads,  "every  will 
Philadelphia  V.  Davis,  I  Whart.  (Pa.)  shall  be  construed,  with  reference  to  the 
509;  Girard  v.  Philadelphia,  4  Rawle  real  estate  and  personal  estate  com- 
(Pa.)  323 ;  Donaugher  s  Estate,  2  Pars,  prised  in  it,  to  speak  and  take  effect  as  if 
Sel.  Cas.  (Pa.)  164;  Allen  v,  Harrison,  it  had  been  executed  immediately  before 
3  Call  (Va.)  289;  Raines  v.  Barker,  13  the  death  of  the  testator,  unless  a  con- 
Gratt.  (Va.)  128;  Gibson  v.  Carrell,  13  trary  intention  shall  appear  by  the  w^ill,^' 
Gratt.  ( Va.)  136;  Clements  v.  Kyles,  13  is  of  interest.  Under  this  act,  "  descrip- 
Gratt.  (Va.)  468;  Atwood  v.  Beck,  21  tions  of  real  or  personal  estate,  the  sub- 
Ala.  625;  Beall  V,  Schley,  2  Gill  (Md.)  ject  of  gift,  prima  facie^  refer  to  and 
198;  Jones  V,  Shewmaker,  35  Ga,  153 ;  comprise  the  property  answering  to  the 
Den  V,  Maney,  i  Murph.  (N.  Car.)  description  at  the  death  of  the  testa- 
264;  Drayton  v.  Rose,  7  Rich.  Eq.  (S.  tor." 

Car.)  328;  Ross  v.  Ross,   12  B.  Mon.  '* Thus,  a  devise  of  'all  my  freehold 

(Ky.)  438;  Halloway  v.  Doe,  4  Litt.  lands,'   or   'all   my  leasehold    estates' 

(Ky.)  294;    Roberts  v.  Elliott,  3  T.  B.  (Langdale  v.  Briggs,  3  Sm.  &  G.  246;  2 

Mon.  (Ky.)  396;   McGavock  t*.  Pugs-  Jur.  N.  S.  982),   passes  after  acquired 

ley,  12  Heisk.  (Tenn.)  689;  Bowen  z\  freeholds  or  leaseholds.     So  a  bequest 

Johnson,  6  Ind.  110.  of  '  my  new  3^  per  cent,  annuities' 

2.  Legacies  and  Devises,  vol.  13,  passes  all  the  stock  of  that  description 
p.  9,  note  2;  Stimson's  Am.  Stat.  Law,  possessed  by  the  testator  at  his  death 
5  2809,  and  Supp.  See  Church  r.  War-  (Goodlad  r.  Burnett,  i  K.  &  J.  341)." 
ren   Mfg.  Co.,  14  R.  I.   539;  James  v.  Hawkins  on  Wills  *i8. 
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3.  Xncondstency  and  Bepugnance. — If  possible,  the  xrourt  will 
reconcile  two  dispositions  apparently  inconsistent,  and  in  so  doing 
will  endeavor  not  to  disturb  the  first  further  than  is  absolutely 
necessary  to  give  effect  to  the  second.^  But  if  they  are  absolutely 

A  devise  was  made  in  the  following  N.  S.  393;  WilliamG  v.  Owen,  3  W.  R. 

words :  "  I  give  to  tny  much  beloved  585  ;  Everett  i>.  Everett,  7  Ch.  Div.  428. 

wife,  M.,  all  the  balance  of  my  prop-  Speolllo  DeBcrlption. — '*The  operation 

erty,  both  real  and  personal,  to  have  of  the  rule  will  be  excluded  by  a  suffi- 

and  to  hold  to  her  own  benefit,  to  the  ci en t  particularity  in  the  description  of 

exclusion  of  all  others."     It  was  held  to  the   specific   subject  of  gift,  showing 

convey  to  the  devisee  all  real  estate  that  an  object  in  existence  at  the  date 

held    by    the    testator    at    his    death,  of  the  will  was  intended.     If  the  thing 

Wynne  v.  Wynne,  2  Swan  (Tenn.)  405.  intended  be  individualized  by  a  special 

Intent  of  Testator. — It  seems  that  the  description,  as  if  the  gift   be   of  '  my 

enactment    of    statutes    allowing    the  brown  horse,'  or  *  that  freehold  estate 

testamentary  disposition  of  after  ac-  which  I  purchased  of  Mr.  B.'    (Emuss 

quired  lands,  renders  the  construction  v.  Smith,  3   De  G.  &   S.  722),  the  de- 

of  a  will,  as  far  as  this  question  is  con-  scription  shows  that  it  must  have  been 

cerned   (as    indeed   is  the  case  in    all  intended  to  refer  to  the  state  of  things 

others),  a  mere  question  of  intention  existing  at  the  date  of  the  will,  and  not 

proved  or    presumed.      See  Peters  v.  at    the    death    of    the  testator.      But 

Spillman,    18    III.    370;    Flournoy    v,  the    word  'my'   alone,   is   insufficient 

Flournoy,  I    Bush  (Ky.)  515;  O'Brien  to    show    a    contrary    intention;    for 

V.  Heeney.  2  Edw.  Ch.  (N.  Y.)  242.  a  gift  of*  my  3  per  cent,  consols'  may 

Thus,  the' words  "all  my  wagons  "  and  mean  *  the  3  per  cent,  consols  which  I 

''all  my  stock"  have  been  held  sufB-  may  possess  at  my  death.'     When  a 

cient  to  pass  afler  acquired  horses  and  bequest  is  of   that  which  is  generic,  of 

a  road  wagon.     Dennis   v.   Dennis,  5  that  which  may  be  increased  or  dimin- 

Rich.  (S.  Car.)  468.  ished,   then   I    apprehend    the    Wills 

See  also  Decker  v.  Decker,  121  111.  Act  requires  something  more  on  the 

341 ;  Roney  v.  Stiltz,  5  Whart.  (Pa.)  face  of  the  will,  for  the  purpose  of  in- 

3S1;  Dickerson's  Appeal,  55  Conn.  223;  dicating  a  contrary  intention,  than  the 

Kimball  v,  Ellison,  128  M  ass.  41.  mere  circumstance  that  the  subject  of 

What  Is  a  Contrary  Intent — Words  in  the  bequest  is  designated  by  the  pro- 
Present  Tense— Now. — "A  contrary  in-  noun  'my.*  (Per  Wood,  V.  fc.,  Good- 
tention  is  not  sufficiently  manifested  by  lad  v,  Burnett,  i  K.  &  J.  341.)  In 
a  gift  of  the  freeholds  *  to  which  I  am  Webb  v,  Byng,  i  K.  &  J.  580,  the 
e milled,'  though  there  may  be  a  subse-  devise  was  of  *  my  Quendon-Hall 
quent  devise  of  copyholds  *  to  which  estates  in  Essex,'  which  was  held  to  l>e 
1  am  or  at  the  time  of  my  death  shall  *  an  arbitrary  designation  which  had 
be  entitled.'  Lilford  v.  Powys  Keck,  30  acquired  a  particular  meaning  in  the 
Beav.  300.  The  fact  that  the  testator  mind  of  the  testatrix, '  and,  for  that  rea- 
gives  property*  he  'now'  possesses,  or  son  not  to  include  certain  small  prop- 
that  the  property  is  described  as  *  now '  erties  acquired  after  the  date  of  the 
charged  with  certain  sums,  will  not  will,  though  merely  additions  to  the 
exclude  after  acquired  property.  Wag-  main  subject  of  the  devise.  But  it 
sia£F  V.  WagstafT,  L.  R.,  8  Eq.  229;  would  seem  that  the  meaning  attached 
Hepburn  T\  Skirving,  4  Jur.  N.  S.  651 ;  to  the  term,  'my  Qnendon-Hall  es- 
In  re  Ord,  12  Ch.  Div.  22.  But  if  the  tates, '  by  the  testatrix,  might  well  in- 
testator expressly  distinguishes  between  elude,  prospectively,  such  additions  as 
the  two  periods,  by  giving  such  free-  might  afterwards  be  made  by  her  to 
holds  and  leaseholds  as  are  '  now  vested  the  subject    of  the    devise,    as  in  the 

in  me,'  'or  as  to  the  said  leasehold  case  of  any  collective  bequest,  e,  g-.^  of 

premises  as  shall  be  vested  in  me  at  '  my  household  goods, '  or  '  my  furni- 

the  time  of  my  death,'  the  word  *  now '  ture. '  "     Hawkins  on  Wills  *20. 

murt  be  referred  to  the  date  of  the  1.  1  Jarm.  on  Wills  (5th  ed.),  *475 ; 

^Ul.    Cole    V,   Scott,   I    Mac.   &    G.  Doe  v.  Davies,  4  M.  &  W.  599;  Lang- 

S^S."     Theobald    on    Wills    (2d  ed.)  ham    v.   Sandford,    19    Ves.   Jr.  647; 

162.  Compare  Hutchinson  v.  Barron,  6  Briggs  v.  Penny,  3  De  G.  &  S.  539; 

H.  &\.  583;  Jepson  t*.  Key,  10  Jur.  Brocklebank  v.  Johnson,  20  Beav.  205 ; 
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Shipperdson.r.  Tower,  i  Y.  &  C.  C.  Watts,  19  Mc.  293;  Young t^.  M'Intirc, 
C.  459;  Jackson  r.  Forbes,  Tvrw.  88;  3  Ohio  499;  Baxter  v,  Bowyer,  19  Ohio 
Kerr  v.  Baroness  Clinton,  L.  k.,  8  Eq.  St.  490;  }ones  v.  Strong,  142  Pa.  St. 
462;  Grossman  v,  Bevan,  27  Beav.  502.  496;  Shreiner*s  Appeal,  53  Pa.  St.  106; 
See  Smith  v.  Bell,  6  Pet.  (U.  S.)  74;  Shectz's  Appeal,  82  Pa.  St.  213;  Fahr- 
Tiers  v.  Tiers,  98  N.  Y.  568  ;  Sweet  v,  ney  v.  Holsinger,  65  Pa.  St  388;  Fin- 
Chase,  2  N.  Y.  73;  Van  Vechten  v.  ney's  Appeal,  113  Pa.  St.  11;  McDe- 
Keator,  63  N.  Y.  52;  Wager  r.  Wager,  vitt's  Appeal,  113  Pa.  St.  103;  Ncwbold 
96  N.  Y.  164;  Harrison  v.  Jewell,  2  v.  Boone.  52  Pa.  St.  167;  Mutter's  Es- 
Dem.  (N.  Y.)  37;  Matter  of  Van  Beur-  tate,  38  Pa.  St.  314 ;  Sullivan  v.  Strauss, 
en's  Estate  (Surrogate  Ct.),  13  N.  Y.  161  Pa.  St.  145;  Stebbins  v.  Stebbtns,86 
Supp.  261 ;  Covenhoven  v.  Shuler,  2  Mich.  474;  Houser  v.  Ruffner,  18  W. 
Paige  (N.  Y.)  122;  M'Donald  v.  Wal-  Va.  245;  Warner  r.  Willard,  54  Conn, 
grove,  I  Sandf.  Ch.  (N.  Y.)274;  West-  470;  Heidlebaugh  v,  Wagner,  72  Iowa 
cott  V.  Cady,  5  Johns.  Ch.  (N.  Y.)  334;  601 ;  Rayfield  v.  Gaines,  i7Gratt.  (Va.) 
Kane  t;.  Astor,  5  Sandf.  (N.  Y.)  467;  i ;  Hooe  v.  Hooe,  13  Gratt.  (Va.)  245; 
Sweet  V.  Geisenhainer,  3  Bradf.  (N.  Y.)  Ward  t\  Amory,  i  Curt.  419;  Jones  t. 
114;  Tyson  v,  Blake,  22  N.  Y.  558;  Creveling,  19  N.  J.  L.  127;  Robert  t;. 
Crozier  v.  Bray,  120  N.  Y.  374.  See  West,  15  Ga.  122;  Hunt  r.  Johnson,  10 
Parks  V.  Parks,  9  Paige  (N.  Y.)  107;  B.  Mon.  (Ky.)  342;  Jacob  v,  Jacob,  4 
Henning  v,  Varner,  34  Md.  106;  Igle-  Bush  (Ky.)  no;  Proctor  r.  Duncan,  i 
hart  V.  Kirwan,  10  Md.  559;  Pue  7^  Pue,  Duv.  (Ky.)   318;   Delph   v.   Delph,  2 

1  Md.  Ch.  382 ;  Chase  V.  Lockerman,  Bush  {Ky,)  171;  Hickman  t^.  HoUiday, 
II  Gill  &  J.  (Md.)  185;  Boyle  v.  Par-  6  T.  B.  Mon.  (Ky.)  582;  Ives  t;.  Harris, 
ker,  3  Md.  Ch.  42;  Pue  v.  rue,  i  Md.  7  R.  I.  413;  Lyon  v,  Fisk,  i  La.  Ann. 
Ch.  382;  Lee  v.  Pindle,  12  Gill  &  J.  444;  Vancil  x'.  Evans,  4Coldw.  (Tenn.) 
(Md.)  289;  Davis  v.  Hoover,  112  Ind.  340;  Dean  v,  Nunnally,  36  Miss.  358; 
423;  Parks  V.  Kimes,  100  Ind.  151;  Lane  r.  Vick,  3  How.  (U.  S.)  464;  Wal- 
White  V.  Allen,  81  Ind.  224;  Anderegg  ker  v,  Parker,  13  Pet.  (U.  S.)  166. 

V.  Ross,  13  Ind.  413;  Jenks  v.  Jackson,  ReoonoUiatlon  of  Inconsittenclas. — 
127  111.  342;  Brownfield  V.  Wilson,  78  ''Therulewhichsacrifices  the  former  of 
111.  467;  Rountree  v,  Talbot,  89  111.  several  contradictory  clauses  is  never 
246;  Doe  V,  Crissman,  5  Ired.  (N.  Car.)  applied  but  on  the  failure  of  every  at- 
498;  Baird  v.  Baird,  7  Ired.  Eq.  (N.  tempt  to  give  to  the  whole  such  a  con- 
Car.)  265;  Jones  V,  Paschall,  i  Ired.  struction  as  will  render  every  part  of  it 
Eq.  (N.  Car.)  430;  Jenkins  V.  Maxwell,  effective.  In  the  attainment  of  this 
7  Tones  (N.  Car.)  612  ;  Bradley  -y.Gibbs,  object,  the  local  order  of  the  limitations 

2  Jones  Eq.  (N.  Car.)  13;  Biddle  v.  Car-  is  disregarded,  if  it  be  possible,  by  the 
raway,  6  Jones  Eq.  (N.  (jar.)  95;  Payne  transposition  of  them,  to  deduce  a  con- 
7'.  Sale,  2  Dev.  &  B.  Eq.  (N.  Car.)  455 ;  sistent  disposition  from  the  entire  will. 
Dalton  V,  Houston,  5  Jones  £q.  (N.  Thus,  if  a  man,  in  the  first  instance. 
Car.)  401;  Dalton  v.  Scales,  2  Ired.  Eq.  devise  lands  to  A  in  fee,  and  in  a  sub- 
(N.  Car.)  521;  Weathers  t'.  Patterson,  sequent  clause  give  the  same  lands  to 
30  Ala.  404;  Walker  v.  Walker,  17  Ala.  B  for  life,  both  parts  of  the  will  shall 
396;  Leavens  v.  Butler,  8  Port.  (Ala.)  stand,  and,  in  the  construction  of  law, 
396;  Wynne  v.  Walthall,  i  Ala.  Sel.  Cas.  the  devise  to  B  shall  be  first,  the  will 
273 ;  Stallsworth  v,  Stallsworth,  5  Ala.  being  read  as  if  the  lands  had  been  de- 
143;  Miller  v,  Flourney,  26  Ala.  724;  vised  to  B  for  life,  with  remainder  to 
Pace  V,  Bonner,  27  Ala.  307;  Thrasher  A  in  fee.  Per  Anderson,  Anonymous, 
T».  Ingram,  32  Ala.  646;  Petters  v.  Pet-  Cro.  Eliz.  9.  See  also  Ridoutz^.  Dowd- 
ters,  4  McCord  (S.  Car.)  151;  Eraser  v.  ing,  i  Atk.419;  Plenty  v.  West,  6  C.  B. 
Boone,  i  Hill  Eq.  (S.  Car.)  360;  Sea-  201 ;  60  E.  C.  L.  199;  Usticke  v,  Peters, 
brook  V.  Seabrook,  i  McMull.  Eq.  (S.  4  K.  &  J.  437.  ...  By  parity  of 
Car.)  201;  Tisdale  V.  Mitchell,  12  Rich,  reason,  where  a  testator  gives  to  B 
Eq.  (S.  Car.)  263;  Dawes  v.  Swan,  4  a  specific  fund  or  property  at  the 
Mass.  215;  Gushing  v,  Burrell,  137  death  of  A,  and  in  a  subsequent  clause 
Mass.  21 ;  (jhaflin  r.  Ashton,  128  Mass.  disposes  of  the  whole  of  his  prop- 
443;  Gray  t^.  Sherman,  5  Allen  (Mass.)  erty  to  A,  the  combined  effect  of 
i^;Lambf.  Lamb,  11  Pick.  (Mass.)  the  several  clauses,  as  to  such  fund 
371 ;  Hibbard  v.  Hurlburt,  10  Vt.  173 ;  or  property,  is  to  vest  it  in  A  for  life, 
Conant  v.  Palmer,  63  Vt.  310;  Car-  and  after  his  decease,  in  B.  Blaniire  t>. 
ter  V,  Alexander,  71  Mo.  585 ;  Prosser  Geldart,  16  Ves.  Jr.  314.  Again,  where 
V,  Hardesty,  loi  Mo.  593;   Austin   ?'.  a  testator  gave  his  real  and  personal 
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estate  to  A,  his  heirs,  executors,  and  take  effect.  Cuthbert  v.  Lemprierei  3 
administrators,  and  in  a  subsequent  part  M.  &  S.  158;  Roe  v.  Nevile,  11  Q.  B. 
of  his  will  gave  all  his  property  to  A  466;  63  E.  C.  L.  465;  Blamire  v.  Gel- 
andB,tipon  trust  for  sale,  and  to  pay  dart,  16  Ves.  Jr.  314;  In  re  Arrow- 
thc  interest  of  the  proceeds  to  A  for  smith's  Trusts,  8  W.  R.  555:  2  De  G. 
life,  and  at  her  decease,  upon  trust  to  F.  &  J.  474;  Robertson  i'.  Powell,  3  N. 
pay  certain  legacies,  leaving  the  residue  R.  433.  Where,  however,  all  the  tes- 
undisposed  of,  A  was  held  to  be  entitled,  tator's  personal  property  was  given 
under  the  first  devise,  to  the  beneficial  to  his  widow  for  life,  subsequent  leg- 
interest  in  reversion,  not  exhausted  by  acies  were  held  to  be  not  payable 
the  trust  for  the  payment  of  legacies  till  after  her  death.  Burdett  v.  Young, 
created  by  the  second.  Brine  v.  Fer-  9  Madd.  93 ;  5  Bro.  P.  C.  54.  As  be- 
rier,  7  Sim.  549.**  i  Jarm.  on  Wills  tween  a  will  and  codicil,  however, 
(5th  ed.)  *475,  *476.  the  argument  is  much  stronger  in 
The  following  illustrations  of  the  favor  of  revocation.  At  any  rate, 
doctrine  are  given  by  Mr.  Theobald  :  where  a  testator  by  his  will  distin- 
**  If  the  same  property  is  given  to  two  guishes  between  specific  legacies  and 
persons  in  fee,  in  two  different  parts  of  residue,  and  by  a  codicil  gives  all  his 
the  will,  they  will  take  as  joint  tenants,  personal  property,  the  codicil  revokes 
Paramour  r.Yardley,  Plow.  541 ;  Ben-  the  specific  legacies  as  well  as  the  re - 
nett's  Case,  Cro.  Eliz.  9;  Sherratt  v,  siduary  gift.  Kermode  v,  Macdonald, 
Bentlcy,  a  Myl.  &  K.  162.  This  does  L.  R.,  i  Eq.  4^7;  L.  R.,  3  Ch.  584." 
not,  however,  apply  as  between  will  and  Theobald  on  Wills  578. 
codicil.  In  re  Hough's  Will,  15  Jur.  To  render  a  subsequent  provision  in 
943;  20  L.  J.  Ch.  422 ;  Evans  v,  Evans,  a  will  repugnant  to  a  previous  one,  the 
17  Sim.  107.  So,  too,  if  land  is  given  to  last  provision  must  be  absolutely  in- 
one  person  without,  and  to  another  compatible  with  the  first,  so  that,  if 
person  with,  words  of  limitation,  the  effect  be  given  to  the  last,  the  other 
latter  will  take  a  fee  in  remainder,  must  entirely  fail ;  but  no  such  incom- 
Gravenor  v.  Watkins,  L.  R.,  6  C.  P.  500.  patibility  exists  where  a  testator,  by  one 
Similarly,  where  immediate  interests  clause  of  his  will,  gives  in  absolute 
in  fee  and  in  tail,  or  in  fee  and  for  life,  terms  a  legacy  to  his  wife,  to  be  paid 
are  given  in  the  same  lands,  the  devise  out  of  the  proceeds  of  the  sale  of  his 
of  the  fee  will  be  construed  as  a  re-  real  estate,  and  by  a  subsequent  clause 
mainder,  whether  the  devise  of  partic-  orders  his  executors  to  sell  such  real 
ular  estate  precedes  the  devise  of  the  estate  after  the  decease  of  his  wife;  be- 
fee  or  not.  Wallop  z'.  Darby,  Yelv.  309;  cause  under  such  will,  the  legacy 
Conquest  v.  Conquest,  16  W.  R.  453.  becomes  vested  on  the  death  of  the 
T'«  cases  where  the  whole  personalty  testator,  although  not  payable  until 
is  given  to  a  person  absolutely,  and  then  after  the  death  of  the  legatee,  and  the 
there  is  a  gift  of  the  residue  at  her  de-  legatee  has  the  same  right  to  dispose  of 
cease,  the  earlier  gift  has  been  held  to  it,  that  she  has  in  respect  to  any  other 
be  for  life  only.  Sherratt  v.  Bentley,  property,  and  on  her  death,  if  undis- 
2  Myl.  &  K.  149 ;  In  re  Brook's  Will,  posed  of,  it  goes  to  her  personal  repre- 
13  W.  R.  573;  Hare  v.  Westropp,  2  sentatives,  who  may  enforce  the  pay - 
W.  R.  689.  And  the  same  construe-  ment  against  the  executors.  Sweet  v. 
tion  has  been  adopted  where  there  Chase,  2  N.  Y.  73. 
were  no  words  referring  to  the  death  of  A  testator  gave  "  the  use  and  profits 
the  first  legatee,  but  the  gift  was  to  her  of  all  my  estate,  real  and  personal,  to 
children.  In  re  Bagshaw's  Trusts,  my  daughters  who  may  remain  single. 
24  W.  R.  875 ;  46  L.  J.  Ch.  567.  So,  Should  they  all  marry,  or  when  they 
if  a  testator  gives  the  remainder  of  die,  then  it  is  my  will  that  my  property 
his  property  to  A,  and  makes  B  his  shall  be  equally  divided  among  my  sur- 
residuary  legatee,  B.  will  take  only  viving  children.  My  land  in  the  county 
lapsed  legacies.  In  re  Jessop,  11  Ir.  of  F.,  called  M.,  I  give  to  my  son  R." 
Ch.  Rep.  434;  Davis  v,  Bennett,  30  On  considering  the  circumstances  of  the 
Beav.  226;  Kelvington  v.  Parker,  21  family  and  the  property,  as  they  ap- 
W.  R.  121.  But  a  residuary  g^ft  by  peared  in  proof,  it  was  held  that  an  es- 
codicil  revokes  a  residuary  gift  by  will,  tate  for  lifewas  given  to  thedaughters  in 
Hardwicke  v,  Douglas,  7  CI.  &  F.  795.  all  the  estate,  real  and  personal,  deter- 
Similarly  a  gift  of  all  the  testator's  minable  as  to  each  on  her  marriage  or 
property,  followed  by  gifts  of  specific  death ;  that  the  devise  of  the  land  to  R. 
portions  of  \\.  ox  vice  versa^  may  both  in  the  third  clause  of  the  will,  was  not  an 
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irreconcilable,   the    posterior    in  local    position    is    to   be   pre- 
ferred.* 

exception  out  of  the  general  devise  to  the  interest  of  which  was  adjudged  to 

the  daughters,  nor  a  revocation  of  said  her  for  life;  and  that  the  legacies  were 

devise  pro  tanto^  upon  the  ground  of  its  vested    in   the    legatees   living  at   the 

being  repugnant  thereto ;  and  that,  ac-  death  of  the  testator.    Mutter's  Estate, 

cordingly,  the  estate  given  to  R.  in  M.  38  Pa.  St.  314. 

would  not  become  vested  in  possession  A  testator  by  his  will  made  provi- 

as  long  as  either  of  the  daughters  should  sion  that  certain  property  should   be 

remain  in  life  and  unmarried.    Hooe  v,  kept  on  interest,  and  the  interest  added 

Hooe,  13  Gratt.  (Va.)  245.  to   the   principal,  until  the  decease  of 

M.,  being  the  owner  of  two  adjoin-  R.,  and  that  at  R.'s  death  the  principal 

ing  surveys   of   land,   devised    to  his  and   accumulated   interest  should    be 

children     different    quant'ities,    to    be  paid  to  R.'s  children ;  and  in  a  subse- 

taken  out  of  those  surveys,  without  de-  quent    clause    provided,  that,    if     M. 

scribing  the  boundary.     The  aggregate  should  outlive  R.,  the  interest  of   the 

of  these  quantities    fell   short    of   the  principal   should  be  paid  to  M.  annu- 

aniount  called  for  in  the  two  surveys  ally  during  his  life,  and  at  his  decease 

only  one   and   a  half  acres.     He  then  the  principal  should  be  disposed  of  as 

gave  to  F.  all  the  surplus  in  two  said  above    directed.     M.    outlived    R.     It 

surveys,  '*and  also  all  land  that  I  may  was  held  that,  on  the  decease  of  R^  the 

obtain,  to  be  equally  divided  among  all  interest  which   had  accumulated  dur- 

my  children.*'     In  various  codicils  he  ing    his    life    should     be    distributed 

described  the  boundaries  to  each  lot  de-  among  his   children,  and  that  M.  was 

vised,    and    finally  ordered  that  "  the  entitled   only   to  the   interest    on    the 

land  that  has  been  sold  for  my  use  is  to  original  principal  during  his  life.  Lillie 

be  equally  taken  out  of  each  legatee's  v.  Pierce,  8  Cush.  (Mass.)  566. 

part;"  "and  all  other  lands  not  particu-  1.  i  Jarm.  on  Wills  (5th  ed.)  *472;  1 

larly  pointed  out,  to  be  equally  divided  Redfield  on  Wills  (4th  ed.)  *443 ;  Theo- 

amongstmy  children,  and  to  pass  in  the  bald  on  Wills  (2d   ed.)  578;  Crone  v. 

sameway  and  manner  as  above  specified,  Odell,  i  Ball  &  B.  449 ;  Ulrich  v.  Litch- 

to  each  of  said  legatees."     Two  hun-  field,  2  Atk.  372;  Paice  v.  Canterbury, 

dred  and   fifty  acres  of  the  land   con-  14  Ves.  Jr.  366;  Morrall  v.  Sutton,  i  Ph. 

tained  in  the  two  surveys  were  sold  in  533.     See  also  Roe  v.  Avis,  4  T.  R.  605 ; 

the  life  of  the  testator,  and  those  survey  s  Sherratt  f.  BentW,  2  Myl.  &  K.  149; 

were  found  to  contain  six  hundred  and  Gravenor  v.   Watkins,  L.  R.,  6  C.  P. 

fifty  acres  more  than  the  nominal  quan-  500 ;  In  re  Brook's  Will,  D.  &  S.  362 ; 

tity   of  four   thousand  acres.     It  was  Wykham   v.    Wykham,    18  Ves.   421 ; 

held  that  F.  should  hold  the  surplus.  Doe  v.  Biggs,  2  Taunt.  109;   Sims  r. 

and  that   it  was   not   included   in   the  Doughty,  5  Ves.  Jr.  243;  Constantine 

expression,  *'all  other  lands  and  estate  v.  Constantine,  6  Ves.  Jr.  100;  Smith 

not  particularly  pointed  out,"  and  that  v.  Bell,  6   Pet.    (U.   S.)   74;   Marks  r. 

the  devises  of  particular  tracts  should  Solomon,  19  L.J.Ohio  555 ;  Sheets'  Ap- 

be   diminished   proportionally  by   the  peal,  82  Pa.  St.  213;   Stickles'  Appeal, 

sales  made  by  the  testator.     Hickman  29  Pa.     St.   234;    Seibert   v.  Wise,  70 

T'.  Holliday,  6  T.  B.  Mon.  (Ky.)  582.  Pa.  St.  147;    Snively  v.  Storer,  78  Pa. 

A  testator,  in  the  first  testamentary  St.   484 ;    Newbold   v,   Boone,   52    Pa. 

disposition   of  his   estate,  gave  to  his  St.  167 ;    Stickle's  Appeal,  29  Pa.   St. 

wife,  with  the  exception  of  one  bequest,  324;  Lewis'  Estate,  3  Whart.  (Pa.)  162 ; 

all  he   possessed   of   every  description,  Ulrich's  Appeal,  86  Pa.  St.  386;  Drink- 

and    afterwards    settled    another    dis-  er's  Estate,  13  Phila.  (Pa.)  330;  Dawes 

position    of  it,    made  to   provide   for  v.   Swan,  4  Mass.  215;  Pratt  xk  Rice, 

the  contingency  that  he  should  survive  7  Cush.  (Mass.)  209;  Homeric.  Shelton, 

his  wife,  but  by  which,  in  the  event  of  2  Met.  (Mass.)   194;  Pace  T.Bonner,  27 

his   non- survivorship,  he  gave  her  the  Ala.    307;    Thrasher    v.    Ingram,    32 

use  of  his  estate  for  life,  and  in  fee  to  Ala.  646;  Griffin  v.  Pringle,  56    Ala. 

will  at  her  death,  subject  to  the  pay-  486;    Parks    v,  Kimes,  100    Ind.   151; 

ment  of  four  certain   legacies  at  her  Evans    v,    Hudson,  6   Ind.  293;   Hol- 

death.     It  was  held    that  she  took  a  defer  v.  Teifel,    51    Ind.  343;    Covert 

fee  in  the  entire  estate,  subject  to  the  v.    Sebern,    73    Iowa     564;     Hender- 

payment  of  the  legacies  at  her  decease,  shot    v.    Shields,    42  N.  J.  £q.    317; 
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4.  Bnle  as  to  the  Oeneral  and  Partictilar  Intent. — If  the  general 
intention  of  the  testator  can  be  collected  upon  the  whole  will, 

particular  terms  used  which  are  inconsistent  with  that  intention 

may  be  rejected,  as  introduced  by  mistake  or  ignorance  on  the 
part  of  the  testator,  as  to  the  force  of  the  words  used.* 

Lippincott  v,   Davis  <N.  J.  1894),  28  and  sales  of  one  equal  third  part  of  his 

Atl.  Rep.   587;  Carter  v,  Lowell,  76  whole    estate,    lands    and    tenements, 

Me.  342;  Woodbury  v.  Woodbury,  74  whether  the  same  consisted  of  legal  or 

Me.  413;  Orr  x\  Moses,  53  Me.  287;  equitable  titles,  after  all  necessary  ex- 

Ramsdell    v.  Ramsdell,  3i    Me.    287;  penses,  etc.,  in  recovering  the  same  and 

Pickering  v.    Langdon,    22   Me.  413;  completing  the  titles  thereof,  etc.,  were 

M'Donald  v,  Walgrove,  i  Sandf.  Ch.  first  deducted.     In  a  subsequent  clause, 

(N.  Y.)  274;  Van  Vechten  v,  Keator,  he  directed  that  his  personal  estate,  after 

63  N.  Y.  52  ;  Van  Nostrand  r.  Moore,  certain  deductions,  '*  and  also  deducting 

52  N.  Y.  12 ;  Parks  v.  Parks,  9  Paige  thereout  so  much  as  may  be  necessary 

(N.  Y.)  107;  Covenhoven  r.  Shuler,  2  for  discharging  my  just  debts  and  com- 

Paige  (N.  Y.)  122 ;  Matter  of  Manice,  pletingmy  titles  to  my  Kentucky  lands,'' 

31    Hun    (N.    Y.)    119;     Waljor    v,  should  be  divided  among  certain  per- 

Hemmer    (III.  1891),    28  N.    E.   Rep.  sons.     It  was   held   that  the  cost  and 

806;  Brownfield  v.  Wilson,  78  111.  467;  charges  of  completing  the  titles  to  the 

Ives   V,  Doe,   2   111.    276;    Hollins  v,  Kentucky  lands  were  to  be  paid  out  of 

Coonan,    9  Gill    (Md.)    62;    Lee    v,  the  general  estate.     Lewis'    Estate,  3 

Pindle,  12  Gill  &  J.  (Md.)  288;  Pue  v.  Whart.  (Pa.)  162. 

Pue,  I  Md.  Ch.  382  ;  Boyle  v,  Parker,  Two  clauses  of  a  devise  were  as  fol- 

3  Md.  Ch.  42  ;  McKenzie  r.  Roleson,  lows:    "First.  Devise  of  all  testator's 

23  Ark.  102;  Jones  r.  Paschall,  i  Ired.  property  to  his  wife  during  her  natural 

Eq.  (N.  Car.)  430;  Warner  v.  Howell,  life,  if  she  remained  unmarried;  a  por- 

3  Wash.  (U.  S.)  12  ;  Fraser  v.  Boone,  tion  of  it  to  her,  if  she  married  again, 

1  Hill  Eq.  (S.  Car.)  360;  Hayes  v,  for  her  life,  balance  to  be  divided 
Davenport,  25  Vt.  109;  Robert  7;.  West,  among  his  children."  Second  clause 
15 Ga.  122;  Lyon  v.  Fisk,  i  La.  Ann.  444;  was  to  "  the  creditors  of  M.,  deceased,  a 
Flinn  v.  Davis,  18  Ala.  132;  Miller  v.  sum  of  money  sufficient  to  make  up 
Flournoy,  26  Ala.  724 ;  Hunt  z\  Johnson,  their  loss  in  his  final  account,  as  passed 
10  B.  Men.  (Ky.)  342;  Adie  v.  Corn-  by  his  executor."  After  payment  of 
well,  3  T.  B.Mon.  (iCy.)  279;  Howard  f.  debts,  it  appeared  that  the  testator's 
Howard,  4  Bush  (Ky.)  495;  Mancil  v.  property  (personal)  would  be  more  than 
Evans,  4  Coldw.  (Tenn.)  340;  Rona  v.  enough  to  pay  the  legacies  tothecred- 
Meicr,47  Iowa  607 ;Bradstreet't'. Clarke,  itors  and  leave  the  widow  as  large  a 
12  Wend.  (N.  Y.)  602;  Davis  v.  Boggs,  share  as  she  would  have  had  if  he  had 
20  Ohio  St.  5^0;  Petters  v.  Petters,  4  died  intestate.  It  was  held  that  M.'s 
McCord  (S.  Car.)  151  ;  Mandlebaum  creditors  were  entitled  to  the  payment 
T'.  McDonell,  29  Mich.  78;  Leavens  v,  of  their  legacies,  before  payment  to  the 
Butler,  8  Port.  (Ala.)  380;  Heidlebaugh  wife,  whether  the  two  clauses  were  re- 
V.  Wagner,  72  Iowa  601 ;  Hitchcock  z\  garded  as  inconsistent  dispositions,  or 
U.  S.  Bank,  7  Ala.  386;  Armstrong  f.  the  last  a  revocation  pro  tanto  of  the 
Armstrong,  14  B.  Mon.  (Ky.)  269;  first ;  that  the  creditors' legacies  could 
Hendershot  v.  Shields,  42  N.  J.  Eq.  not  be  postponed  till  the  termina- 
317;  Brimmer  v.Sohier,  I  Cush.  (Mass.)  tion  of  the  wife's  estate  in  the  prop- 
1 18 ;  Carter  v.  Alexander,  71  Mo.  ^85;  erty,  the  presumption  being,  no  time 
Baird  v.  Baird,  7  Ired.  Eq.  (N.  Car.)  being  fixed  for  such  payment  by  the 
^^S*  Iglehart  v.  Kirwan,  10  Md.  559;  testator,  that  they  were  intended  to  be 
Lamb  v.  Lamb,  1 1  Pick.  (Mass.)  371;  payable  at  the  time  limited  by  law. 
Mutter's  Estate,  38  Pa.  St.  314;  Jacob  Iglehart  v,  Kirwan,  10  Md.  559. 

t.  Jacob,  4  Bush  (Ky.)  110;   Hunter  v,  WUl  and  CodlcU.— Where  a  will  and 

Green,  22  Ala.  329  ;  Bosley  v,  Vfydi\X.^  codicil  are  irreconcilable,  the  codicil,  as 

14  How.  (U.  S.)  390;  Sweet  v.  Chase,  the  last  indication  of  the  testator's  mind, 

2  N.  Y,  73.  must  prevail.     Boyle  v.  Parker,  3  Md. 
A  testator  directed    that    his    wife  Ch.  42;   Gray    v.   Sherman,  5  Allen 

should  have,  during  life,  the  annual  in-  (Mass.)  198. 

terest,  or  income,  arising  from  the  rents  1.  Sir  J.  Leach,  M.  R.,  in  Sherratt  v, 
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Bentlej,  2  Myl.  &  K.  157.  See  St.  John's  The  testator  then  directed  that  none  of 

Mite  Assoc.  V.  Buchly,  5  Mackey  (D.  the  legatees  should   be  entitled  until 

C.)  406;  Dawes  v.  Swan,  4  Mass.  208;  twelve  months  after  his  wife's  decease; 

Cook  V.  Holmes,  11  Mass.  528;  Urich's  and,  in  case  his  wife  should  happen  to 

Appeal,   86   Pa.    St.  390 ;    Shreiner's  die  in  his  lifetime,  and  the  before-men- 

Appeal,    53    Pa.     St.     loiS ;     Schott's  tioned    devises     and    l>eque8t    to    her 

Estate,  78   Pa.   St.  40 ;  Hitchcock  v,  should  thereby  lapse,  the  testator  gave 

Hitchcock,  35  Pa.  St.  393 ;  Tones'  Ap-  the  estate  and  effects,  as  well  real  as 

peal,  3  Grant   Cas.  (Pa.)  169;  Roet^  personal  comprised  therein,  to  S.,  his 

Vingut,  X17  N.  Y.  204;  Earl  v.  Grim,  heirs,    executors,    administrators,  and 

I   Johns.  Ch.   (N.  Y.)   494;  Parks  v,  assigns,  to  the  use  of  such  persons  as 

Parks,  9  Paige  (N.  Y.)  107;  Kane  v,  his  wife  should,  in  her  lifetime,  by  writ- 

Astor,  5  Sandf.  (N.  Y.)  467;  Barheydt  ing  under    her    hand,    appoint*    The 

V.   Barheydt,  20  Wend.   (N.  Y.)  576  ;  testator  then  gave  some  pecuniary  leg- 

Hoppock  V,  Tucker,   i  Hun   (N.  Y.)  acies,  and  proceeded  to  devise  and  be- 

132 ;  Stimson  v,  Vroman,  99  N.  Y.  74;  queath  to  W.  A.,  and  his  (the testator's) 

Wasser  v.  Wasser,  96  N.  Y.  164;  Phil-  brother-in-law's  children,  the  residue 

lips  V,  Davies,  92  N.  Y.  199;  Haxtun  of  his  real  and  personal  estates,  to  be 

V.  Corse,  3  Barb.  Ch.  (N.Y.)  506;  Gtf^r-  equally  divided   amongst  them,  share 

gia  Code,  f  2248;  Robert   v.  West,  15  and  share  alike,  at  the  decease  of  his 

Ga.  122;  Nussbaum  v.  Evans,  71  Ga.  said  wife.    The  heir  at  law  contended 

753 ;  HoUingsworth  v,  HoUingsworth,  that  the  will  was  void  for  uncertainty, 

65  Ala.32x ;  Thrasher  t;. I ngram,32  Ala.  on  account  of  the  repugnance  between 

645  ;  Leavens  v,  Butler,  8  Port.  (Ala.)  the  gift  to  the  wife,  her  heirs,  executors, 

380;  Stallsworth  v.  Stalls  worth,  5  Ala.  administrators,  and  assigns,  and  the  sub- 

143;  Watson   V,  Blackwood,  50  Miss,  sequent  gift  of  the  residue  to  others,  to 

15;  Den  V.  Wortendyk,  7  N.J.  L.  363;  be  divided  at  her  decease.    The  person 

Den  V.   McMurtrie,'  15  N.  L  L.  276;  claiming    under    the    wife    contended 

Baldwin  v,  Taylor,  37   N.  J.  £q.  78;  that  the  pecuniary  legacies  and  the  gift 

Chase  v,  Lockerman,  xx  Gill  &T.  (Md.)  of  the  residue  were  onlv  to  take  effect 

185 ;  Pue  V,  Pue,  i  Md.  Ch.  382 ;  Biv-  in  the  event  of  her    decease   in   the 

ens  V.  Phifer,  2  Tones  (N.  Car.)  436;  testator's   lifetime."    It  was  held  that 

Adie  V.  Cornwell,  3  T.  B.  Mon.  (Ky.)  the  wife  took  for  life  only.    In  this  case 

379;  Houser  v,  Ruffner,   18   W.    Va.  Sir.  J.  Leach,  Master  of  the  Rolls  said 

345 ;  Bell   V.  Humphrey,  8  W.  Va.  i ;  as  to   the   rules  governing :  "  In    this 

McMurry    v,   Stanley,   69    Tex.   230;  most  inaccurate  will  it  is  impossible  to 

Cooper  V.  Horner,  62  Tex.  357;  Price  v.  give  effect  to  every  expression  used  by 

Cole,  83  Va.  343 ;  Hart  v.  Brooks,  16  the  testator,  several  of  those    expres- 

Va.  L.  J.  654;  Purnell  v,  Dudley,  4  sions  being  necessarily  inconsistent  with 

Jones  Eq.  (N.Car.)  203;  Clark  v,  rres-  each  other.    There  are,  however,  two 

ton,  2  La.  Ann.  580 ;  Lassiter  v.  Wood,  principles  of  construction  upon  which 

63    N.   Car.  360;   Peters  v,  Carr,  16  it  appears  to  me  that  a  court  may  come 

Mo.  54 ;  Workman  t '.  Cannon,  5  Harr.  to  a  conclusion  without  the  necessity, 

(Del.)    91;     Pickering     t\    Langdon,  which,   if    possible,   is   always    to   be 

22  Me.  413;  Rose  v.  McHose,  26  Mo.  avoided,  pf  declaring  void  for  uncer- 

590;  Smith  v.  Bell,  6  Pet.  (U.  S.)  68.  tainty.     First,  if  the  general  intention 

See  also  Van  Vechten  v.  Van  Veghten,  of  the  testator  can  be  collected  upon 

8  Paige  (N.  Y.)  X04;  Sorsby  v.  Vance,  the  whole  will,  particular  terms  used 

36  Miss.  564.    Compare  Allen  v.  White,  which  are  consistent  with  that  inten- 

97  Mass.  504;  Lucas  v,  Lockhart,  18  tion  may  be  rejected,  as  introduced  by 

Miss.  466.  mistake  or  ignorance,  on  the  part  of 

Sherratt  v.   Bentley,    2   Myl.  &  K.  the   testator,   as  to  the  force    of    the 

149,  stated  I  Jarm.  on  Wills  473,  is  a  words  used ;  secondly,  where  the  latter 

goodillustrationof  the  way  in  which  this  part  of  the  will  is  inconsistent  with  a 

principle,  and  that  discussed  in  the  last  prior  part,  the  latter  part  of  the  will 

section,  may  be  applied   together.     In  must  prevail.     .    .    .     Although    the 

this  case,  "  a  testator,  after  l^ueathing  terms  of  the  first  gift  to  the  wife  would 

several  legacies,  devised  unto  his  wife  give  her  the  whole  real  and  personal 

a  certain  messuage  and  all  other  his  estate,  it  appears  to  me  that  it  is  to  be 

real  estates,  and  his  household  goods  intended  that  the  testator  did  not  under- 

and   all  other  his  personal  estate,  to  stand  the  force  of  the  words  used ;  that 

hold  to  his  said  wife,  her  heirs,  execu-  his  general  intention  was  to  give  to  the 

tors,  administrators  and  assigns  forever,  wife  the  full  enjoyment  of  all  his  prop- 
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5.  A  Clear  Oift  Hot  to  Be  Cnt  Down  by  Donbtfal  Expreseions. — It 
has  become  a  rule  of  construction  that  a  clear  gift  is  not  to  be  cut 
down  by  any  subsequent  provision,  unless  the  latter  is  equally 
clear ;  but  perhaps  the  better  statement  is  that  a  clear  gift  is  not 
to  be  cut  down  by  anything  which  does  not,  with  reasonable  cer- 
tainty, indicate  an  intention  to  cut  it  down.  Whichever  form  be 
adopted,  the  plain  intention  of  the  testator,  and  not  the  compara- 
tive lucidity  of  the  two  parts  of  the  will,  is  to  be  regarded.* 

erty  during  her  life,  and  to  give  it  over  Rountree  v,  Talbot,  89  111.  250 ;  Seig- 

to  the  persons  named  in  the  latter  part  ivald  v.  Seigwald,  37  III.  430;  Wilmoth 

of  his  will,  after  her  decease.    To  give  v,  Wilmoth,  34  W.  Va.  426 ;  Bo  wen  v. 

efifect  to  that  general  intention,  I  reject  Bowen,87  Va.  438;  Barksdale  v.  White, 

the  words  'heirs,  executors,  adminis-  28  Gratt.  (Va.)  224;  Hall  v.  Palmer,  87 

trators,  and  assigns  forever,' as  used  by  Va.  354;    Cole   v.  Cole,   79  Va.  251; 

the  testator  without  full  knowledge  of  Hodges   v.  Potter,  12   R.   I.  245;  lUic- 

their  force;  and  I  call  in  aid  the  second  Murrj  v.  Stanley,  69  Tex.  233 ;  Webb 

rule  to  which  I  have  referred,  that,  if  v.  Lines,  57  Conn.  154;  Weatherhead 

there  be  doubts  as  to  the  general  in-  v.   Baskerville,  ti    How.  (U.   S.)  329; 

tention,  the  latter  part  of  a  will  shall  Dean  v,  Munnally,  56  Miss.  358 ;  In  re 

prevail    against    inconsistent    expres-  VcUer's  Estate,  11  Lane.  L.  Kev.  185. 

sions  in  the  prior  part  of  it.'*  And  this  *'  If  there  be  a  clear  gift,  it  is  not  to 

was  affirmed  by  Lord  Broueham  on  ap-  be  cut  down   by  anything  subsequent 

peal.  The  general  intent,  if  clear,  must  which  does  not,  with  reasonable  cer- 

prevail  over  the  rule  that  of  two  in-  tainty,  indicate  the  intention  of  the  tes- 

consistent  clauses  the  last  must  prevail,  tator,  to  cut  it  down ;  but  the  maxim 

Price  V.  Cole,  83  Va.  343.  cannot  mean  that  you  are  to  institute 

1.  Randfield  v,   Randfield,  8  H.  L.  a  comparison  between  the  two  clauses 

Cas.  225;  Davis  v,  Bennett,  30  Beav.  as  to    luciditv."     Lord    Campbell,  in 

226;  Crozier  v,  Crozier,  L.  R.,  15    £q.  Randfield  r.  Randfield,  8  H.L.  Cas.  235. 

382;  Kern  v.  Clinton,  L.  R.,  8  Eq.  462;  Bevooatlon   by   Constmotlon — Inoon- 

Goods  of  Larkin,  2   Jur.  N.   S.  229;  ilstent  ProYiatons. — *'The  cases   upon 

Clavering  v,   Ellison,   3    Drew.  451;  revocation  as  a  question  of  construction 

Schmaunz   v.  Goss,   132    Mass.    141 ;  are  so  special  that  they  are  of  little  use 

Martin    v.     Smith,     124    Mass.    ixi;  as  general  authorities,  and  hardly  ad - 

Rhodes  v.  Rhodes,  137  Mass.  343;  Dam-  mit  of  a  satisfactory  classification.  The 

rell  V,  Harit,  137  Mass.  218;  Parker  v.  following  general  rules  may,  however, 

lasigi,  138  Mass.  416.     See  Freeman  v.  be  laid  down  with  regard  to  revocation  : 

Coit,96  N.  Y.67;  Temple  V.  Samm  is,  First.  To  cut  down  a  previous  gift  it  must 

48  N.  Y.  Super.  Ct.  324 ;  97  N.  Y.  526 ;  be  reasonably  clear  that  it  was  meant  to 

Roseboom   v.    Roseboom,    81    N.   Y.  be  cut  down.    The  rule  is  not  that  the 

356;    Field   V,   New    York,   38   Hun  words  of  revocation  must  be  as  clear  as 

(N.    Y.)     590;    Oathout    v.     Rogers  the  words  of  original  gift.     See  Rand- 

(Supreme  Ct.),  13   N.  Y.  120;  Casper  field  v,  Randfield,  8  H.  L.   Cas.  325; 

V.  Walker,  33  N.J.  Eq.  36;  Kendall  v.  Wallace  v,  Seymour,  20  W.  R.  334; 

Kendall,  36  N.  J.   Eq.  91;  Hoxsey  v.  Beamish  v.  Beamish,  L.  R.,  i   Ir.  501. 

Hoxsey,  37  N.  J.  Eq.  21 ;  Collins  v.  fcol-  Thus,  if  property  is  given  to  A  for  life, 

lins,  40  Ohio  St.  364;  Bills  v.  BUl8»  80  with  remainder  for  her  children,  and  by 

Iowa  269;  Alden  v.  Johnson,  63  Iowa  a  codicil  all  gifts  in  favor  of  A  are  re- 

127;  Judevine  v.  Tudevine,  61   Vt.  tfi'j  ;  voked,  the  remainder  to  the  children 

Biddle's  Estate,  28  Pa.  St.  59;    Urich's  remains.     Green  v.  Tribe,  27  W.  R.  39. 

Appeal,  86  Pa.   St.  386;   Hopkins  v.  On  the  other  hand,  where  property  is 

Ghent,  III  Pa.St.  287;Gillmer  r.  Daix,  given   to  A  for  life,  with  remainders 

141  Pa.  St  507;  Good   V.  Fichthom,  over,  and   the   gift  to    A  only   is   re- 

144  Pa.    St.  287 ;  Commons  v.  Com-  voked,  but  the  property  is  given   ab- 

mons,    115  Ind.    162;    Hochstedler  v.  solutely  to  B,  the  whole  original  gift  is 

Hochstedler,  108   Ind.   510;  Potter  v.  revoked.     Murray  r.  Johnston,  3  D.  & 

Merrill,  143  Mass.  189;  Olneyt;.  Balch,  W.  143;  Fry  v.  Fry,  9  Jur.  894.     See 

154  Mass.  318;  Conant  v.  Palmer,  63  Wells   v.  Wells,  2   W.   R.  6;   17  Jur. 

Vt-  3x0;  Wicker  v.  Ray,  118   111.  472 ;  1020;  Hargreaves  t;.  Pennington,  12  W. 
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R.  1047.    So,  when  there  is  a  gift  to  Doe  v.  Evans,  2  P.  &  D.  378;   10  Ad. 
A,  with  executory  limitations  over,  and  &  El.  228;  37  E.  C.  L.    102;    Barclay 
the  trusts  of  the  will  as  regards  the  v,    Maskelyne,   Johns.     124.       But    if 
gift  to  A  are  revoked,  the  gifts  over  the    alteration    or    addition    is    made 
are  revoked  as  well.    Boulcott  v.  Boul-  because      the      testator    is     doubtful 
cott,  2  Drew.  25.     Second.  The  dispo-  whether  some  fact  is  true  or  not,  the 
sition  of  the  will  will  not  be  disturbed  alteration  takes  effect.     Atty.  Gen'l  v. 
more  than  is  necessary  to  give  effect  Lloyd,  3   Atk.  552;   x  Ves.  33;    Attj. 
to    a   revocation    bj    codicil.      Thus,  Gen'l  v.  Ward,  3  Ves.  Jr.  327.      The 
where    a    legacy  is  charged   on    real  distinction  seems   to  be,  not  between 
and  personal  estate,  and  the  charge  the  fact  and  the  testator's  belief  in  the 
on  the  personal  estate  is  revoked  by  a  fact,  but  between  a  fact  and  a  possibil- 
codicil,  the  charge  on  the  realty  re-  it^  which  the  testator  is  unable  to  ver- 
mains.     Kermode  v.  Macdonald,  L.  R.,  ify,  and,  therefore,  an  additional  gift 
3  Ch.  585 ;  Leese  t;.  Knight,  X2  W.  R.  founded    upon   an    erroneous     beUef, 
1097.     Where  a  legacy  is  charged  on  would    fall    under  the    former    head, 
two  funds,  one  of  which  is  afterwards  Thomas  v,  Howell,  L.  R.,  18  £q.  198.'' 
by  a  codicil  given  free  from  the  charge,  Theobald  on  Wills  (2d  ed.)  576. 
the  charge  remains  on  the  other  fund  laitancos   Bluatratliig  tlio  BiQo. — A 
and  does  not  abate  in  the  proportion  devise  was  in  the  following  words :  **  I 
of  the  two  funds.    Tatlock  v,  Jenkins,  give  to  my  daughter  A  everything  of 
Kay.  654.    So,  too,  when  land  is  given  which  I  die  possessed.  In  the  event  of 
subject  to  a  charge  to  A,  and  the  devise  my  daughter's  death  without  children:'* 
is  afterwards  revoked,  the  charge  re-  then  specifying  subsequent  dispositions 
mains.     Beckett  v.  Harden,  4  M.  &  S.  to  be  made.  It  was  held  that  the  devise 
I.    See  Grice  v,  Funnell,  x  S.  &  G.  130.  to  A  was  absolute,  and  that  the  aubse- 
A  legacy  which  is.  revoked  is  not  set  quent    dispositions  were    intended  to 
up  ag^in  because  the  disposition  in  fa-  take  effect  only   in  the  event    of  A's 
vor  of  which  the  revocation  is  made  is  death  in  the  lifetime  of  testator.     Bid- 
incomplete,    or    incapable    of    taking  die's  Estate,  28  Pa.  St.  59.    Lowrie,  }., 
effect.    Tupper  v,  Tupper,  x  K.  &   J.  in  giving  the  opinion  in  the  above  case, 
665;    Nevill  z;.  Boddam,  28  Beav.  584;  said:  *Mfthe  intention  of  the  substitu- 
Quinn  v,  Butler,  L.  R.,  6  £q.  225.    See  tionary  clauses  is  truly  uncertain— in 
Onions  v,  Tyrer,  i   P.  Wms.  343;   2  one  sense  leaving  the  estate  of  Anne 
Vern.741 ;  Baxert;.  Story,  23  W.R.147.  absolute,    and    in    another   taking    it 
When    personalty    is    directed    to  go  away — it  is  a  mere  matter  of  log^c  that 
upon  the  same  trusts  as  realty,  and  the  what  is   expressly   given   must  stand. 
trusts  of  the  realty  are  afterwards  re-  The  first  gift  is  absolute,  and  the  subse- 
voked,thegiftof  the  personalty  remains,  quent  clauses  make  no  profession  of  re- 
Beauclerk  v.  Mead,  2  Atk.  167 ;    Dar-  ducing  it,  and  must  therefore  be  taken 
ley  V,  Longworth,  3  Bro.  P.  C.  359;  as  intended  to  provide  for  its  failure 
Agnew  V,  Pope,   i    De  G.  &  J.  49;  to  take  effect  by  Anne's  death  before 
Martineau   v,  Briggs,  23  W.  R,  889 ;  her  mother." 

Bridges  v,  Strachan,  26   W.  R.  691;  The   testator  desired  that  his   wife 

Carrington  v,  Payne,  5  Ves.  Jr.  404,  should  have  his  entire  estate,  *'*  to  have 

would  probably  not  be  followed.     See  and  to  hold,  and  to  sell  any  part  thereof 

In  re  Gibson,  2  J.   &  H.  656.     But  if  she  may  think  best  for  her  interest  and 

the  gift    is  of  money   to   be  laid  out  that  of  the  children,  during  her  natural 

in  repairing  certain  premises,  and  the  life    or  widowhood ;"   that  the   estate 

surplus  is  given   to  the  same  persons  should  be  kept  together  during  her  life 

to    whom    the  premises   are    devised,  or  widowhood;   that,  if  the  children 

and  this  latter  devise   is  revoked,  the  married  or  came  of  age  during  her  life, 

gift  of  personalty  also   fails.     White-  she  should  give  them  such  property  as 

way   V.  Fisher,  9   W.  R.  433.      Third,  she  should  think  best;  that  the  children 

A  gift  by   will  is  not  revoked  by  an  should  be  educated  out  of  the  estate, 

erroneous   recital    of  it   by   a   codicil,  and   should    have    the   whole    on    the 

In  re  Smith,  2  }.  &  H.  594;  Mann  v.  widow's  death ;  he  requested  B  and  A 

Fuller,  Kay  624.      Fourth.   An  alter-  to  **take  his  entire   business  in  hand, 

ation  or    an    addition    to    a  gift  in  a  and  act  as  executors."  It  was  held  that 

will,   expressed   to  be  made  upon   an  the  first  clause  clearly  gave  the  widow 

assumption    of  fact,  which  turns  out  a  legal  estate  until  death  or  marriage ; 

to  be  erroneous,  does  not  take  effect,  that  the  power  of  sale  did  not  enlarge 

Campbell  v,  French,  3  Ves.  Jr.  321 ;  that  estate;  that  the  request  to  B  and 
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6.  Bejectmg  Words. — Words  and  passages  absolutely  irreconcil- 
able with  the  general  context  may  be  rejected,*  but  not  upon 
mere  conjecture,  nor  unless  absolutely  irreconcilable  with  the  con- 
text, even  though  their  intention  may  sometimes  produce  rather 
absurd  consequences.' 

A  was  to  act  as  executors,  and  that  it  If  the  contents  of  a  will  show  that  a 

was  the  widow,  not  B  and  A  as  ex-  word  has  been  undesignedly  omitted  or 

ecutors  or  trustees,  who  was  to  keep  the  inserted,  and  demonstrate  what  addi- 

property  together  and   divide  it,  and  tion  by  construction  or  what  rejection 

therefore  that  these  clauses  confirmed  by  construction  will   fulfill  the  inten- 

in  her  the  legal  estate  and  right  of  pos-  tion   with  which    the  document    was 

session  as  well  as  the  beneficial    life  written,  the  addition  or  rejection  will, 

estate,  both  of  which  the  first  clause,  by  construction,  be  made.     Knight  v, 

Sve    her.      Dean     v.    Nunnally,   36  Bruce,  in  Pride  v,  Fooks,  3  De  G.  & 

iss.  358.  }.  266. 

For  further  discussion  see  su^ra^  this  Thus  a  will  made  by  a  woman  after 
title,  Revocation.  marriage,  bequeathing  "all  my  estate, 
L  I  ]arm.  on  Wills  (  5th  ed.)*48o;  real    and   personal,    meaning  all  the 
Boon  V,  Conforth,  2  Ves.  277;  Corvton  estate  and  propertj'   secured,  etc.,  to 
V.  Helyar,  2  Cox  340;  Doe  v.  Stinlake,  me,  etc.,  by  certain  articles  of  agree- 
12  East  515;  Doe  v.  Thomas,  3  Ad.  &  ment"  (referring  to  the  marriage  con- 
El.  131 ;   Smith  v.  Pybus,  9  Ves.  Jr.  tract),  was  held  to  be  a  valid  appoint- 
566.    See  further  Smith  v,  Crabtree,  ment  under  such  contract,  the  intent  of 
6  Ch.  Div.  591 ;  Hanbury  v,  Tyrell,  ai  disposing  of  all  her  personal  estate  be- 
Beav.  322 ;  Campbell  v»  Bonskell,  27  ing  manifest,  the  term  **rea]  estate,^'  al- 
Beav.  325;  Jones  v.  Price,  11  Sim.  557;  though  inoperative,  because  there  was 
Aspioall  V,  Andus,  7  M.  &   G.  912;  no  real  estate,  did  not  invalidate  the 
Lunn  V,  Osborne,  7  Sim.  56 ;  Towns  v.  appointment,  as  far  as  it  was  pursuant 
Wentworth,   11    Moo.    P.    C.  C.  545;  to  the  power.     Newburyport  Bank  v, 
Hugo  t;.  Williams,  L.  R.,  14  Eq.  224;  Stone,  13  Pick.  (Mass.)  420. 
McKeehan  v,  Wilson,  53  Pa.  St.  74;  2.  i  Jarm.  on  Wills  (5th  ed.)  ♦483; 
Pond  V.  Bergh,  10  Paige  (N.  Y.)  140 ;  Chambers  v.  Brailsford,  18  Ves.  Jr.  368. 
Phillips  t>.  Davies,  92  N.Y.  199;  Ma-  See  Goodright  r.  Hall,  i   Wills.  148; 
son  V,  Jones,    2  Barb.  (N.  Y\)    229;  Mellish  v,  Mellish,  4  Ves.  Ir.  48 ;  Roe 
Lottimer  t\  Blumenthal,  6x  How.  Pr.  v.  Foster,  9  East  405;    Ridgeway     v, 
(N.    Y.    Supreme  Ct.)   360;    Den    v.  Munkittrick,   i   D.  &  W.  91;  Langley 
Young,     24     N.    J.    L.    775;     Hen-  v,  Thomas,  6   De  G.  M.  &   G.    645; 
dershot  V.  Shields,  42   N.  J.    Eq.  317;  Ridout  v.  Pain.  3  Atk.  493;  Greenwood 
Newburyport  Bank  v.  Stone,  13  Pick,  v.  Greenwood,  5  Ch.  Div.  954;  Daniel's 
(Mass.)  420;  Needham  v.  Ide,  5  Pick.  Settlement  Trusts,    i    Ch.   Div.    375; 
(Mass.)    510;    Duncan    v.    Philips,  3  Sweeting  f.  Prideaux,  2  Ch.  Div.  413; 
Head  (Tenn.)  415;  Hamilton  v. Boyles,  Graham  v,  Graham,  23    W.   Va.   36; 
I    Brcv.  (S.    Car.)    414;    Jackson    v.  Caldwell  v.  Willis,  57  Miss.  555;  Bax- 
Hoover,  26  Ind.  511 ;  Wright  v.  Denn,  ter  v.  Bowyer,  19  Ohio  St  490. 
18  Wheat   (U.   S.)   239;     Wright    v.  The  rejection  of  one  clause  to  uphold 
Denn,  xo  Wheat.  (U.S.)  239;  McBride  another  is   a  desperate  remedy,  to  be 
V.  Smyth,  54  Pa.  St.  248;    Burke  v,  resorted  to  only  in  case  of  necessitj'. 
Chamberlain,   2a  Md.   29^;    Davis  v,  Jenks  t^.  Jackson,  127  III.  350.. 
Hoggs,  20  Ohio  St.  550;   Hall  v.  Hall,  Thus  in   Chambers  v.  Brailsford,  18 
123  Miss.  120;    Wootten   v.  Redd,  12  Ves.  Jr.  368  {cited  i    Jarm.  on  Wills 
Gratt  (Va.)  196;  Prosser  r.  Hardesty,  (5th  ed.)  483);   affirmed  on  appeal  19 
101  Mo.  59iS;  In  re  Wood's  Estate,  36  Ves.  Jr.  652.     "A   testator,   after   be- 
Cal.  81 ;  Jameson,  Appellants,  i  Mich,  queathing  certain  property  to  Thomas 
99;  McNlurry    v.    Stanley,    69    Tex.  Brailsford,  son  of  his  nephew  Samuel 
227;  Drew  V.  Drew,   28   N.   H.  489;  Brailsford,  devised    his  real  estate  *  to 
^st  V.   Garrett,  84   Va.   523.     Mere  the  use  of  the  said  Thomas  Brailsford 
rarplosage  may  be  rejected.     Wright  and   his  assigns,   for  and  during  the 
v.Denn,  10  Wheat  (U.S.)  239*  Bart-  term  of  his  natural  life,  and  after  his 
\ct  V.King,  12  Mass.  542.  decease,  to  the  use  of  the  said  Thomas 
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7.  Supplying  Words. — Where  it  is  clear  on  the  face  of  the  will 
that  the  testator  has  not  accurately  or  completely  expressed  his 
meaning  by  the  words  he  has  used,  and  it  is  also  clear  what  are 
the  words  which  he  has  omitted,  those  words  may  be  supplied  in 

order  to  eflectuate  the  intention  as  collected  from  the  context.^ 

BraiUford,  son  of  my  nephew  Samuel  reason  assigned.  The  assigned  reason 
Brailsford,  his  heirs  and  assigns  for-  may  aid  in  the  construction  of  doubt- 
ever.'  The  only  Thomas  Brailsford  ful  words,  but  cannot  warrant  the  re- 
mentioned  in  the  will  was  the  son  of  jection  of  words  that  are  clear."  Cole 
Samuelf  but  the  testator  had  another  v.  Wade,  i6  Vea.  Jr.  46.  See  Thomp- 
nephew  of  that  name  (who  was  uncle  son  v,  Whitelock,  5  Jur.  N.  S.  991. 
of  the  legatee),  to  whom,  therefore,  it  1.  i  Jarm.  on  Wills  (5th  ed.)  *486; 
was  contended  that  the  devise  to  *  the  Goods  of  Moronj,  L.  R.,  1  Ir.  483; 
said  Thomas  Brailsford,'  applied,  Doe  -v.  Turner,  2  D.  &  R.  398;  Abbot 
though  he  was  not  before  named,  ac-  v.  Middleton,  7  H.  L-.  Cas.  68;  Atkins 
cording  to  the  case  in  Hawkins,  2  v,  Atkins,  Cro.  £1.  248;  Spalding  v. 
Hawk.  P.  C.  271,  (  106,  that  father  and  Spalding,  Cro.  Car.  185 ;  Sheppard  v. 
son  having  the  same  name,  the  son,  Lessingham,  Ambl.  122;  Radford  v. 
not  the  father,  is  distinguished  by  an  Radford,  i  Keen  486 ;  Jackson  v. 
addition.  The  words  *the  said,'  it  Hoover,  26  I nd.  5x1;  Lang  v,  Pugh,  i 
was  observed,  might  be  considered  Y.  &  C.  C.  C.  718;  McKeehan  v,  Wil- 
surplusage;  and  that  the  devise  was  son,  53  Pa.  St.  74;  Den  v.  McMurtrie, 
either  void  for  uncertainty,  or,  there  15  N.l.  L.  276;  Sessoms  v,  Sessoms,  2 
must  be  an  inquiry.  It  was  held  that  Dev.  &  B.  Eq.  (N.  Car.)  453;  Jameson, 
by  the  words, 'the  said  Thomas  Brails-  Appellant,  i  Mich.  99;  Creswell  v. 
ford,'  the  Thomas  Brailsford  who  had  Lawson,  7  Gill  &  J.  (Md.)  227  ;  Lrjnch 
been  before  mentioned  was  intended,  v.  Hill,  6  Munf.  (Va.)  114.  See  Heald 
Sir  W.  Grant,  M.  R., said:  "The  argu-  f,  Heald,  56  Md.  300;  Greenough  t*. 
ment  on  the  other  side  *  rests  chiefly  Cass,  64  N.  H.  327 ;  Aulick  z*.  Wal- 
on  the  inconsistency  of  giving  to  the  lace,  12  Bush  (Ky.)  531;  Patterson  v, 
same  person,  in  the  same  sentence,  an  Read,  42  N.  J.  Eq.  149;  Den  v.  Young, 
estate  for  life  and  also  an  estate  in  fee;  24  N.  T.L.  775;  Mumford  v.  Rochester, 
there  is  certainly  a  particularity  in  4  Redf.  (N.  Y.)  451 ;  East  r.  Garrett, 
that,  but  the  devise  as  it  stands  is  not  04  Va.  523;  Thompson  v.  Thompson, 
so  insensible  or  contradictory  as  to  115  Mo.  56;  In  re  Keller's  Estate,  11 
drive  the  court  to  the  necessity  of  ex-  Lane.  L.  Rev.  (Pa.)  185;  Selden  v. 
punging  or  adding  words  to  give  it  a  King,  2  Call  (Va.)  73;  Duncan  x'. 
meaning.'"  Philips,  3  Head  (Tenn.)  415;  Cleland 
Devise  Kot  Controlled  by  Reason  As-  v.  Waters,  16  Ga.  496;  Howerton  r. 
signed. — Thus  where  testator  stated  Henderson,  88  N.  tar.  597;  Dew  v. 
that  he  vested  a  general  power  to  dis-  Barnes,  i  Jones  Eq.  (N.  Car.)  149. 
tribute  his  property  in  his  trustees,  by  The  statement  of  the  doctrine  in  the 
reason  of  his  personal  confldence  in  text  is  taken  from  Mr.  Jarman's  work 
them,  and  then  conferred  the  power  on  Wills,  vol.  i,  p.  486,  and  is  probably 
upon  them,  and  the  heirs,  executors,  more  widely  accepted  than  any  other. 
and  administrators  of  the  survivor  of  In  Re  Morony,  L.  R.,  i  Ir.  483,  War- 
them,  Sir  W.  Grant  said:  '*  Though  ren,  J.,  said  there  could  be  no  doubt  as 
it  seems  very  incongruous  and  incon-  to  its  accuracy.  In  Pride  v.  Fooks,  3 
sequential  to  extend  to  unknown  and  De  G.  &  T.  266,  Knight  Bruce,  L.  J., 
unascertained  persons  the  power  which  substantially  announced  the  same  prop- 
personal  knowledge  and  confldence  osition,  in  another  form,  by  saying 
had  induced  the  testator  to  confide  to  that  if  the  contents  of  a  will  showed 
his  original  trustees  and  executors,  yet  that  a  word  had  been  undesignedly 
I  am  not  authorized  to  strike  these  omitted,  and  demonstrated  what  addi- 
words  out  of  the  will,  upon  the  suppost-  tion  by  construction  would  fulfill  the 
tion,  though  not  improbable,  that  they  intention  with  which  the  document  w^as 
were  introduced  in  this  part  by  inad-  written,  the  addition  would  be  made.  In 
vertence  and  mistake.  I  do  not  appre-  Hope  v.  Potter,  3  K.  &  J.  209,  Sir  W. 
hend  that  a  bequest  actually  made  or  a  Pagewood,  V.  C,  said:  "  With  reg^ard 
power  given  can  be  controlled  by  the  to  the  discretion  of  the  court  to  supply 
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words  in  a  will,  the  cases  are  verjr  supply   the  words  *'  as   should  attain 
numerous,  but   I   think  thej  may   be  twenty -one,"    but    was    at  liberty,   as 
classed  under  two  heads.    The  first  is,  against  the  testator's  heir,  to  construe 
when  the  will  is  in  itself  incapable  of  the  word  "  such  "  as  relating  to  allchil- 
bearing  any  meaning  unless  some  words  dren  of  A,  as  they  had  been  mentioned 
are  supplied,  so  that  the  only  choice  is  in  the  previous  limitation.    Hope  v, 
between  an  in  testacy  and  supplying  so  me  Potter,  3  K.  &  J.  206. 
words ;  but  even  there,  as  in  every  case.  In  Theobald  on  Wills  (ad  ed.)  582, 
the  court  can  only  supply  words  if  it  the  doctrine  is  stated  as  follows:  "With 
sees  on  the  face  of  the  will  itself,  clearly  regard  to  supplying  words  in  a  will,  the 
and  precisely,  what  are  the    omitted  rule  seems  to  be  that  where  the  will  as 
words,  which   may  then   be  supplied  it  stands  is  clearly  inconsistent,  so  that 
upon  what  is  called  a  necessary  impli-  the  choice  lies  between  rejecting  some 
cation  from  the  terms  of  the  will,  and  portion  of  it  or  supplying  some  word, 
in  order  to  prevent  an  intestacy.    The  while,  at    the    same    time,   the  latter 
second  class  of  cases  is  like  Spalding  v,  course  will  make  the  will  consistent, 
Spalding,  Cro.  Car.  185,  where  there  is  the  court  will  be  justified  in  making 
a  clear  and  precise  gift  and  a  contin-  the  necessary  addition.     See  Hope  v. 
gent  limitation  over,  which  is  clearly  Potter,  3  K.  &  }.  206;  In  re  Morony, 
expressed,   but  is    not  commensurate  L.  R.,  i  Ir.  483.    Thus,  in  a  devise  to 
with  the  previous  gift,  the  contingency  A  for  life,  remainder  'to  the  first  son 
being  either  in  excess,  as  in  many  cases  oi  A,  severally  and  successively  in  tail, 
where  the  gift  over  has  been  upon  a  male,'  the  devise  will  be  construed  as 
death  without  issue,  and  the  court  has  to  the  first  and  other  sons  of  A.  Parker 
thought  itself  at  liberty  to  curtail  that  v,  Tootal,  11  H.  L.  Ca8.i43.    See  New- 
gift  over   by   introducing  the  words  burgh   v,  Newburgh,  Lord  St.  Leon- 
'sQch' issue,  or  where  there  has  been  ards' Law  of  Property  367.     Under  a 
a  defect,  as  in   Spalding  v,  Spalding,  bequest  in  trust  for  the  testator's  widow 
Cro.  Car.  185;  Abbot  v.  Middleton,  i  for  her  life,  in  trust  for  his  children, 
lur.  N.  S.  1 1 26,  where  the  limitation  followed    by    power    of    maintenance 
nas  been  to  one  for  life,  with  remainder  and   advancement    after    the  widow's 
to  his  children,  or  to  one  in  tail,  with  a  death,  with  an  ultimate  gift  over  after 
limitation  over  on  a  contingency,  and  her  death,  in  default  of  children  attain- 
the  court  has  held  the  gift  over  to  be  ing  vested  interests,  the  court  supplied 
bj  way  of  substitution  for  the  original  the  words  *  and  after  her  death'  after 
gift  in  the  event  of  the  original  gift  the  words  'for  her  left.'    Greenwood 
railing,  and  has  found  the  contingency  v.  Greenwood,  5  Ch.  Div.  954.     So» 
too  narrow  to  fit  that  event  and  has  too,  where  there  was  a  limitation  in  a 
thought  itself  at  liberty,  from  the  whole  settlement  to  the  children  of  the  mar- 
context  of  the  will,  to  supply  words,  riage,  who,  being  a  son  or  sons,  should 
there  being   a    necessary  implication  attain  twenty-one  years;  and  if  there 
that  the  gift   over  was    intended    to  should  be  but  one  such  child,  the  whole 
be  reduced  so  as  to  suit  the  previdus  to  be  in  trust  for  such  one  child,  his  or 
gi^t."  her  executors  or  administratow,  and 
Hence,  it  was  held  that  where  there  .there  were  powers  of  applying  the  pre- 
was  a  devise  of  a  particular  property  to  sumptive  share  of  every  such  child  for 
the  testator's  daughter  A,    her  heirs  his  or  her  maintenance  until  his  or  her 
and  assigns,    and  if  she  should    die  share  should  become  vested,  the  court 
nnder  the    age  of  twenty- five  years,  held  daughters  to  be  included  in  the 
**  without  having  left  any  child  or  chil-  gifts.  In  re  Daniel's  Settlement  Trusts, 
dren,"  over,  and  subsequently,  a  devise  i  Ch.  Div.  375.    In  a  somewhat  simi* 
of  other  real  estate  to  trustees  in  fee,  lar  case,  where  there  were  limitations 
in  trust  for  A,  for  her  separate   use ;  to  daughters  for  life,  with  remainders 
and  after  her  death,  in  trust  to  convey  to  their  children,  and  the  limitation  to 
the  same  *'  unto  and  equally  amongst  the    children    of  one    daughter    was 
suchchildrenof  Aastenakitsmcommon,  omitted,  it  was  supplied  upon  the  gen- 
the  rents  and  profits  in  the  meantime  eral  intention  of  the  will.     In  re  Red- 
to  be  applied   for  their  maintenance ;  fern,  6  Ch.  Div.  133.     So,  when  there 
&nd  in  case  A  should  die  without  leav-  is  a  gift  to  A  in  tail,  and,  if  he  die,  over,, 
ing  any  child  or  children,  or,  leaving  the  words  without  issue  will  be  sup- 
iQch  child  or  children,  all  should  die  plied  in  the  gift  over  to  satisfy  the  im-w 
under  twenty-one,"   over,    the    court  plied  contingency.  Anonymous,  x  And., 
could  not,  after  "  such  children  of  A,"  33.   And  in  a  similar  case;  where  there 
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were  devises  to  several  in  tail,  and  the  533;   Barclav   v,   Dupuv,  6    B.   Mon. 

interest  of  one  of  the  tenants  in  tail  was  (Kj.)  98;  C5leland  i;.   Waters,    z6  Ga. 

given  over  to  another  *i{  he  died  living  507  ;  Wootton  v.  Redd,  12  Gratt.  (Va.) 

Alice,*  the  words  *  without  issue*  were  196;  Ljnch  v.  Hill,  6  Munf.  (Va.)  114; 

supplied,  there  being  a  gift  over  of  the  Dew  v.  Barnes,  i  Jones   Eq.  (N.  Car.) 

whole  upon  death  of  all  the  tenants   in  149 ;  Sessoms  v,  Sessoms,  2  Dev.  &  B. 

tail  without  issue.     Spalding  v,  Spald-  £q.  (N.  Car.)  453;  Geiger  v.  Brown,  4 

ing,  Cro.  Car.  185.    The  extreme  limit  McCord  (S.  Car.)  418  ;  Reid    v.   Han- 

to  which  the  court  will  go,  in  supplying  cock,  10  Humph.  (Tenn.)  368. 
words  in  such  cases,  is  probably  marked        In  the  case  of  Kellogg  v.    Mix,  37 

by  Abbott  v,  Middleton,  7  H.  L.  Cas.  Conn.  243,  the  trustees,  under  the   will 

60.    The  gift  there  was  of  personalty  of  John  G.  Mix,  applied  to  the  supe- 

to  the    testator's    wife    for    life,    and  rior  court  in  equity  for  advice  as  to  the 

then  to  his  son  for  life,  with  remainder  proper  construction  of  a  certain  clause 

to  the  son's  children  and  4n  case  of  my  contained  in  the  will.    The  provision 

son  dying  before  his  mother,'  over.  The  about  which  the  trustees  found  them- 

son  died,  leaving  a  child,  and  the  House  selves  in   doubt  was  in  the  following 

of  Lords  held  (Lords  C  ran  worth  and  language:  "After  paying  my  debts,  I 

Wensleydale  rfiwe«/i»^)  that  the  words  give  to  my  beloved  wife  C,  in  trust  for 

*  without  children '  must  be  supplied  in  the  maintenance  of  herself  during  life, 

the  gift  over,  so  as  to  leave  the  child  of  and  of  mv  daughter  £.,  so  longr  as  she 

A  in  possession  of  the  property.     How-  remains  single;  and  to  my  son  G.  $4CM> 

ever,  if  the   testator  expressly   distin-  a  year  to  be  paid  to  him  by  my  trus- 

guishes  death  in  the  lifetime  of  a  tenant  tees."    A   previous  clause  had   given 

for  life  from  death  without  issue ;  if,  for  the  entire  property   to  trustees  for  the 

instance,  the  gift  over  is  either  in  the  purposes  to  be   stated  in  the  will.     No 

event  of  death  before  the  tenant  in  tail,  other  disposition  of  the  income,  which 

or  in  the  event  of  death  without  issue  was   over  $400,  was  made  during  the 

at  any  time,  the  gift  over  must  be  liter-  life  of  the  widow,  but  the  income  was 

ally    construed.     Eastwood    v.    Lock-  given  to  his  children  after  her  death, 

wood,  L.  R.,  3  Eq.  487.     Where  a  testa-  and  any  appropriation  of  an j  part  of 

tor  bequeathed   the  remainder  of  his  the    principal    before    her  death   was 

property  *  and   any  other  property   of  forbidden,    unless   with   her    consent; 

which    I   may   die    possessed,  and     I  and   there  was  a  provision   that   she 

nominate     my   son    my    executor,'    it  should  have  the  entire  use  of  her  por- 

was  held  that  the  residue  was  undis-  tion  of  the  estate  until  her  death.    The 

posed   of.     Driver  v.  Driver,  43  L.  J.  court,  in  its  construction  of   the  provi- 

Ch.  279. "  sion  in  question,  declared   that   it  was 

See  also  the  following  cases,  in  which  clear  that  the  testator  intended  to  give 

the  doctrine  was  examined :  Pickering  his  widow  the  net  income  of  the  estate 

t;.  Langdon,  22  Me.  413;  Boston   Safe  during  her  life,  except  the  $400  given 

Deposit,  etc.,  Co.  v.  Coffin,  152   Mass.  to  his  son,  and  hence,  that  those  words 

98;  Metcalfv.  First  Parish,  128  Mass.  might  be  supplied  in  construing   the 

375;  Couch  V.  Gorham,  i  Conn.  39;  legacy  to  her.    It  was  also  held,  ge ner- 

Kellogg  t'.  Mix,  37  Conn.   243;  Heald  ally,  that  where  a  testator  has  omitted 

V,    Heald,    56   Md.   300;    Creswell   v,  words  in  a  will  which  are  necessary  to 

Lawson,  7  Gill  &  J.  (Md.)  227;  Jackson  express  the  meaning  intended,  which 

V,  Hoover,  26  Ind.  511;  Grimes  t^.  Har-  is  clearly  inferable  from  the  will  taken 

mon,  35  Ind.  198;  State  v*  Joyce,  48  Ind.  as  a  whole,  the  court  may, by  construc- 

310;    Bishop  V.   Morgan,  82   III.  354;  tion,  supply  the  omitted  words. 
Covenhoven  v,  Shuler,  2  Paige  (N.  Y.)        "  Without    Issue"    Baad    **  Wltbout 

122;  Pond  V,  Bergh,  10  Paige  (N.  Y.)  Leavinff  Issue." — See  Sheppard  v,  Les- 

140;  Drake  V.  Pell,  3  Edw,  Ch.  (N.  Y.)  singham,    Ambl.     122;    Pye    v.    Lin- 

251 ;  Carter  v.  Bloodgood,  3  Sandf.  Ch.  wood,  6  Jur.  618;  Radford  v,  Radford, 

(N.  Y.)  293;  McKeehan  xk  Wilson,  53  1   Kee.  486. 

Pa.  St.  74;  Zerbe  v.  Zerbe,  84  Pa.  St.        Supplying  the  Words  **  Under  Twonty- 

147 ;  Wurts  V.  Page,  19  N.  J.  Eq.  365 ;  one." — See  Kirkpatrick   v,  Kilpatrick, 

Den  V,  Combs,  18  N.J.  L.  27  ;  Crevel-  13  Ves.  Jr.  476;  Wheable  v.  Withers, 

ing  ^'  Jones,  2x  N.  J.   L.   573;    Van  16  Sim.  505;  Else  v.  Else,  L.  R.,  13  Eiq. 

Houten  t;.  Pennington,  8  N.  ].  Eq.  745;  196;  Radby   v.   Lees,  3   M.  &  G.  327, 

Augustus  V.   Seabolt,  3   Mete.   (Ky.)  Pennington   v.  Van   Houton,  8  N.  J. 

156;  Hunt  V.Johnson,  10  B.  Mon.  (Ky.)  Eq.  272 ;  affirmed  745;  Den  r.  Combs, 

344;  Aulick  V,  Wallace,  12  Bush  (Ky.)  18  N.  J.  L.  27. 
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In  all  such  cases  the  court  acts  upon  the  assumption  that  the 
contingency  or  state  of  circumstances  which  was  present  to  the 
testator's  mind  was  imperfectly  described,  and  hence,  when  the 
testator  has  himself  overlooked  a  particular  event,  which,  had  it 
occurred  to  him,  he  would  probably  have  guarded  against,  the 
omission  cannot  be  supplied  by  inserting  the  necessary  clause  ;  to 
do  so  would  be  too  much  like  making  a  will  for  the  testator,  rather 
than  construing  that  already  made.* 

8.  Changing  Words. — ^To  authorize  the  court  in  changing  the 
language  employed  by  the  testator,  it  must  be  apparent,  not  only 
that  the  testator  has  used  the  wrong  word  or  phrase,  but  also 

« 

OnMirrlage  Bead  at  Twenty-One  or  v.  Hill,  6  Muni,  (Va.)  1x4;  Liston  v, 

Karriafoable. — Langv.  Pugh,  i  Y.&C.  Tenkins,    2  W.  Va.  63;    Pickering  v, 

C.  C.  718;  King  V.  Cullen,  a  De  G.  Langdon,    2a     Me.    413;     Arthur    v. 

&  S.  252;  Woodburne  v.  Woodburnc,  3  Arthur,  10  Barb.  (N.  Y.)  9. 

De  G.  s  S.  643.  Thus,  it  has  been  held  that,  while  a 

As  to  Supplying  Objecta  by  Reference  word  maj  be  rejected,  if  the  other  parts 

to  Preceding    Idmltatlona. — See    Doe  of  the  will  show  that  it  was  improperly 

V.  Turner,  2  D.  &  Rj.  398;  Langston  or  incautiously  used,  it  will  not  be  dis- 

V.  Pole.  2  M.  &  P.  490 ;  Parker  v.  Too-  carded  on  a  mere  conjecture,  based  up- 

tal,  II  H.  L.  Cas.  143;  Clarke  i;.  Clem-  on  a  presumption  that  the  testator  in- 

mens,  36  L.  J.  Ch.  171;  Biss  v.  Smith,  tended  a  provision  similar  totheStatute 

2  H.  &  M.  105 ;  Crimson  v.  Downing,  of  Distributions.    Caldwell  v.  Willis, 

4  Drew.   132 ;    Simpson   v.  Smith,    i  57  Miss.  555. 

Sneed  (Tenn.)  394  ;  Marsh  v.  Hague,        The  testator  made  a  devise  of  his  real 

I  Edw.  Ch.  (N.  Y.)  174.  estate  to   his  daughter,  "to   her,   her 

Am  to  Supplying  Worda  to  ProTlde  for  heirs,  and  assigns  forever; "  but  if  she 

aaAltematlTeETont. — See  Doe  r.  Scud-  died  before  the  age  of  twenty-one  or 

amore,  2  B.  &  P.  296;  Doe  v.  Mick-  marriage,  in  the  lifetime  of  the  testa- 

lem,  6East  486;  Pearsall  v.  Simpson,  tor's  wife,  then  to  the  wife,  '*to  her, 

15  Ves.  Jr.  29.  her  heirs,  and   assigns   forever."     He 

Bfltet  of  Arranging  Olantet  Nnmer-  also  bequeathed  certain  personal  estate 

leaUy. —  Where  a  testator  divides  his  to  his  said  daughter,  "to  her  and  her 

will  into  sections  numerically  arranged,  heirs  forever."     He  then   bequeathed 

and  in  some  instances  places  the  words  the  residue  of  his  personal  estate  to  his 

of  limitation  at  the  end  of  each  section,  said  wife  and  daughter,   "  to  be  equally 

they  will  be  considered  applicable  to  divided  between  them,  share  and  share 

the  several   devises  contained  in   the  alike,  by  two  indifferent  persons  to  be 

section,  and  not  be  confined  to  those  in  chosen  by  the  executors,  to  them,  the 

immediate   juxtaposition,  i    Jarm.  on  said  wife  and  daughter  their,  and  each  of 

Wills  (5th  ed.)  499;  Fenny  v,  Ewestace,  their,  heirs  forever;"  after  which  the  will 

4  M.  &  S.  58;  Child  V.  Elsworth,  2  De  contained  the  following  clauses:  "And 

G.  M.  &  G.  679;  Gordon  v.   Gordon,  in  case  of  the  death  of  either  of  them, 

L.  R.,  5  H.  Lr.  282.  then  my  will  and  desire  is,  that  the  sur- 

1.  I  Jarm.  on  Wills  (5th  ed.)  ^489;  vivor  shall  enjoy  the  whole,  to  them 

Eastwood  V.  Lockwood,  L.  R.,  3  Eq.  and  their  heirs,  forever.     But  in  case 

487;  Augustus  V.  Seabolt,  3  Mete.  (Ky.)  of  the  death  of  both  my  said  wife  and 

156.    See  Abbott  v,  Middleton,  7  H.  daughter,  then  I  give  my  estate,  real 

L.    Cas.  80;    M^urgitroyd's   Estate,    i  and  personal,  above  mentioned,  to  my 

Brewst.  (Pa.)  317;  Varner's  Appeal, 87  brothers,  James,  etc.,  to  them  and  each 

Pa.  St.  422;  McKeehan  v,  Wilson,  53  and  every  of  their  heirs,  and  assigns 

Pa.   St.  74;    Butterfield    v,    Hamant,  forever,  to  be  equally  divided,"  etc.     It 

105  Mass.  339;  Hollingsworth  v,  HoU-  was  held   that  the    words,    "  without 

ingsvorth,    65    Ala.    321;    Heald    v.  issue, "  could  not  be  supplied  after  the 

Hetld,  56  Md.  300;  Caldwell  v.  Willis,  words  "death  of  either  of  them,"  and 

57  Miss.  571.    See  also   Hamilton  v,  "  death  of  both  my  said  wife  and  daugh- 

Boyles,  1  Brev.  (S.  Car.)  414;  Simpson  ter."     Hamilton  v,  Boj'les,  i  Brev.  (S. 

r.  Smith,  i  Sneed  (Tenn.)  394;  Lynch  Car.)  414. 
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what  is  the  right  one ;  if  this  be  clear,  the  change  is  warranted  by 
established  principles  of  construction.^ 

1.  I  Jarm.  on  WiUs  (5th  cd.)  »504;  "Or"    Constrned  "And."  — As   the 
Taylor  v,  Richardson,  2  Drew.  16;  Doe  words  "  or  "  and  "  and  "  are  often  care- 
V,  Gallini,  5  B.  &  Ad.  621 ;  27  E.  C.  L.  lesslj  interchanged,  in  many  instances 
138;  Hart  V.  Tulk,  2  De  G.  M.  &  G.  300;  the  court  has  been  called  upon  to  rec- 
Woodstock    V,   Shillito,  6   Sim.   416;  tifj  the  blunder  to  preserve  the  mani- 
Cox  V,  Britt,  22  Ark.  567.     See  Taylor  fest  intention  of  the  testator.     Thus, 
V,  Creagh,  8  Ir.  Ch.  Rep.  281 ;  In  re  where  there  is  a  gift  to  two  objects,  or 
Bayliss'  Trust,  17  Sim.  178;  Pasmore  classes  of  objects,  in  the  alternative,  to 
V.  Huggins,  21  Beav.  103;  Philipps  v,  avoid  holding  the  gift  void  for  uncer- 
Chamberlaine,  4  Ves.  Jr.  50 ;  Dent  v,  tainty,  "  or  '*  has   frequently  been  read 
Pepys,  6  Madd.  350;  Horridge  v.  Fer-  "and."     Richardson   v,   Spraag,  i    P. 
guson,  Jac.  583;  Minot  v,  Tappan,  122  Wms.  434;    Eccard   v,   Brooke,  2   Cox 
Mass.  535;  Dow  x\  Dow,  36  Me.  211 ;  213;  Maude  v,  Maude,  22  Beav.  290. 
Butterfield    v,    Haskins,  33  Me.  393;  Oifta  Over  on  Deatb  Under  Age ''or" 
Phelps  V.  Bates,  54  Conn.  11;  Roe  v,  Wltlurat  Issne. — In   the  case  of  a  gift 
Vingut,  117  N.    Y.    204;     Matter    of  over  if  the  first  taker  die  under  age 
Thompson,  5  Dem.  (N.  Y.)  393;  Pond  "  or  "  without  issue,  **  or  "  is  construed 
V,  Bergh,  10  Paige  (N.  Y.)  140;  DuBois  "  and,''  and  the  gift  over  does  not  take 
V.    Ray,  35   N.   Y.    162 ;    Patchen   v.  effect  unless  both  events  happen.    See 
Patchen,  121  N.  Y.  432;  Den  v,  Mc-  Issue,  vol.  ix,  p.  910. 
Murtrie,   15   N.  J.    L.    276;    Den    v.  In  addition  to  the  authorities  there 
Combs,  18  N.  J.  L.  27 ;  Cody  v.  Bunn,  cited,   see  i  Jarm.  on    Wills  (5th  ed.) 
46  N.  J.  Eq.  131 ;  Hawes  v',  Foote,  64  505;  Soulle  v.  Gerrard,  Cro.  Eliz.  535  ; 
Tex.  27;  Castner's  Appeal,  88  Pa.  St.  Walsh  v.  Paterson,  3  Atk.  193;  Doe  ^^ 
491 ;  Horwitz  v.  Morris,  60  Pa.  St.  261;  Burnsale,  6  T.  R.  34;  Fairfield  v,  Mor- 
Hancock's    Appeal,    112   Pa.  St.   543;  gan,  2  B.  &  P.  N.  R.  38;  Doe  v.  Seibj, 
Hallowell's  Estate,  xi  Phila.  (Pa.)  55;  4  D.  &  Ry.  608;  Eastman  v.  Baker,  i 
Fulfordt;.  Hancock,  Bush. Eq.(N.  Car.)  Taunt.  174;  Phelps  r-.  Bates,  54  Conn. 
55 1  Tayloe  v.  Johnson,  63  N.  Car.  383;  11;  Neal  v.  Cosden,  34  Md.421;  Raborg 
East  V.  Garret,  84  Va.  523 ;  Taylor  v,  v.  Hammond,  2   Har.  &  G.  (Md.)  43; 
Meador,  66  Ga.  232 ;    Armstrong    v.  Ward   v.   Barrows,  2    Ohio   St.    342 ; 
Moran,  i  Bradf.  (N.  Y.)  314;  Sloan  v.  Tennell  v.  Ford,  30  Ga.  707;  Parrish  r. 
Hanse,  2  Rawl.  (Pa.)  28;   Tennell  v.  Vaughan,  12  Bush  (Ky.)  97.     Compare 
Ford,  30  Ga.  707;   Collier  v.   Collier,  Doe  v.  Watson,  8  How.  (U.  S.)  263; 
3   Ohio  St.  369.     But  see  Say  ward  v,  Robertson  v.  Johnston,  24  (jra.  102 ;  Den 
Sayward,  7  Me.  210;  Morton  v.  Banett,  v.  Lake,  24  N.  J.  L.  686;  affirmed  25  N. 
22  Me.  257;  Fiske  v.  Keene,  35    Me.  J.  L.  605;  Den  v,  English,  17  N.  J.  L. 
349;    Sawyer    v.    Baldwin,    20    Pick.  280;  Carpenter  v.  Boulden,  48  Md   122; 
(Mass.)  394;  Robb  v.  Belt,  X2  B.  Mon.  Dallam  v,  Dallam,  7  Har.  &  J.  (Md.) 
(Ky.)  643;  Taylor  v,  Conner,  7   Ind.  220;  Chrystie  v,  Phyfe,  19  N.  Y.  344; 
115;  Roome  v,  Phillips,  24  N.  Y.  463;  Armstrong  v.  Moran,  i  Bradf.  (N.  Y.) 
Jackson  7\  Blanshan,  6  Johns.  (N.  Y.)  314;    Carpenter    v.   Heard,    14    Pick. 
54;  Drake  v.  Pell,  3  Edw.  Ch.  (N.  Y.)  (Mass.)  449;  Griffith  v.  Woodward,  i 
251 ;  Hawn  v.  Banks,  4.  Edw.  Ch.  (N.  Yeates  (Pa.)  316;  Den  v,  Mugway,  15 
Y.)  664;  Phyfe  v,  Phyle,  3  Bradf.  (N.  N.  J.  L.  330;  Ray  v,  Enslin,  2   Mass. 
Y.)  45;  Pratt  V,  Flamer,  5  Har.  &  J.  554;  Turner  v,  Whitted,  2  Hawks  (N. 
Md.)  10;  Raborg  v.  Hammond,  2  Har.  Car.)  613;  Montgomery  t*.  Wynns,  4 
&  G.  (Md.)  42;  Janney  v.  Sprigg,  7  Dev.  &  B.  (N.  Car.)  527 ;  Harrison   v. 
Gill  (Md.)    197;  Vaden  v.    Hance,    i  Bowe,  3  Jones  Eq.  (N.  Car.)  47S;  Kin- 
Head  (Tenn.)  300;   Booth  v,  Terrell,  dig  v,  Deardorff,  39  .111.  300;  Scanlan 
16  Ga.  20;  State  Bank  v,   Ewing,    17  v.  Porter,  i  Bailey  (S.  Car.)  427;  Wit- 
Ind.  68;  Tayloe  v.  Johnson,  63  N.  Car.  sell  v,  Mitchell,  3  Rich.  (S.  Car.)  289; 
381;  Fulford  V,  Hancock,  Bush.  Eq.  (N.  Brewer  v,  Opie,  i  Call  ( Va.)  212 ;  Bets- 
Car.)  55 ;  Bostick  v,  Lawton,  i  Spears  hoover  v,  Costen,  7  Pa.  St.  13;  Shands 
(S.  Car.)  258;  Brooke  t;.  Croxton,   2  v.  Rogers,  7  Rich.  Eq.  (S.  Car.)  422; 
Gratt.  (Va.)  506;  Kindig  t;.  Deardorff,  Munro  v.  Holmes,  i  Brev.  (S.  Car.) 
39  111.  300;  Den  t;.  Young,  24  N.J.  1^.  319;  Seabrook  v.  Mikell,  x  Cheves  Eq. 
775.      Compare  Barnes   v.    Simms,  5  (S.   Car.)   80.      See  also    O'Brien    v. 
Ired.  Eq.  (N.  Car.)  392.  Heeney,  3  Edw.  Ch.  (N.  Y.)  342. 
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Thus,  a  devise  of  slaves  to  M.,  his  equally  divided  among  his  seven  chil- 
heirs  and  assigns,  and,  *'  if  the  said  M.  dren,  added:  "  It  is  my  will  and  desire 
should  die  without  heirs  of  his  body  that  if  any  of  my  children  should  die 
lawfully  begotton,  or  before  he  shall  before  they  attain  to  legal  age,  or  with- 
arrive  unto  the  full  age  of  twenty-one  out  a  lawful  heir,  in  either  case,  that 
years,  then  to  F.,"  etc.,  is  good,  by  way  all  such  property  as  they  may  receive 
of  executory  devise  to  F.,  the  word  "or"  in  the  division  of  my  property,  return 
in  this  limitation  being  construed  to  to  my  surviving  children  or  their  law- 
mean ''and."  Raborg  v.  Hammond,  2  ful  heirs. "  It  was  held  that  the  limi- 
Har.  &G.  (Md.)  42.  tation  over  took  effect  upon  the  hap- 

B.  devised  '*  all  his  estate,  real  and  pening  of  either  contingency,  and  that 

personal,  to  his  six  children,  by  name,  upon  the  death  of  one  under  age,  or 

to  be  equally  divided  between  them,  without  heirs,  his   share  vested  abso- 

share  and  share  alike;  but  if  any  one  of  lutely  in  the  survivors;  and  upon  the 

them  should  die  before  reaching  ma-  death  of  one  of  such  survivors,  under 

turitj,  or  without   lawful   issue,   that  age,   or  without  children,  the  portion 

then  his,  her,  or  their  part  should  de-  which  he  received  as  survivor  would 

volve  upon,    and   be    equally   divided  not  pass  to  his  survivors, 

among,  the  surviving  children  and  their  The  following  analysis  of  the  English 

heirs   and    assigns   forever."     All  the  decisions  upon  this  subject  is  given  by 

children  survived  the  testator.     Four  Theobald:  *' First.   If  there  is  a  devise 

of  them  subsequently  died,  leaving  is-  to  A  in  fee,  if  she  dies  leaving  lawful 

sue;  and  the  fifth,  after  reaching  ma-  issue,  but  if  she  dies  under  age  or  with- 

turity,  died  intestate,  and  without  law-  out    lawful    issue,  over,   '  or '   will    be 

ful  issue,  having  previously  conveyed  read    *and.*    Johnson     v,    Simcock,    6 

his  share  of  the  estate.     It  was  held  W.  &    N.  6;  9  W.    R.  895.     Second, 

that  the  word  **  or "  was  to  be   con-  If  the  devise  is  to   A  in   fee,  and   if 

stnied  as  "  and,"  so  that  the  devise  over  he  dies  under  twenty -one  or  without 

did  not  take  effect;   and  the  surviving  issue,  over,  '  or  *  will  be  read  *  and '  to 

child  was  not  entitled  to  the  share  of  favor  the  issue  of  A.   Fairfield  v,  Mor- 

the  one    dying   without   lawful   issue,  gan,  2  B.   &   P.   N.   R.  38;    Denn   v. 

Jackson  v,  Blanshan,  6  Johns.  (N.  Y.)  Kemeys,  9  East  366;  Eastman  v.  Baker, 

54.    See  also  Kindig  v.  Deardorff,  39  i   Taunt.   174;   Morris  t».   Morris,    17 

111.  300.  Beav.  198.    Third.   If  the  devise  is  to 

A  testator  made  the  following  devise:  A  for  life,  remainder  to  his  children 
"  I  give,  devise,  and  bequeath  unto  my  in  tail,  and  if  A  dies  under  twenty- 
daughter  M.,  and  to  her  heirs  and  as-  one  or  without  children,  over,  it  is 
signs  forever,  all  that  tract  of  land  pur-  doubtful  whether  'or'  would  be  read 
chased  of  B.,  and  also  that  part  of  tract  '  and.*  According  to  the  earlier  au- 
marked  D.,  in  the  first  purchase  from  thorities  the  change  would  be  made. 
C,  not  given  to  my  son-in-law  E.,  as  Haskert/.  Sutton,  i  Bing.  501;  8  E.  C. 
will  more  fully  appear  by  reference  to  a  L.  61 1 ;  9  J.  B.  Moo.  2.  But  see  Cooke 
deed  given  to  F.  and  E.,  together  with  v,  Mirehouse,  34  Beav.  27.  Fourth, 
s  tract  in  the  last  purchase  marked  G,  And  where,  after  a  prior  absolute  gift, 
together  with  an  equal  portion  of  my  the  gift  over  is  upon  failure  of  issue 
personal  property  with  the  rest  of  or  some  other  event,  such  as  not 
my  children,  not  hereinbefore  be-  making  a  will, 'or' will  be  read  *  and, ' 
queathed ;  "  and  in  a  subsequent  clause:  though  the  gift  over  may  thereby  be- 
"  It  is  my  will,  that  if  any  of  my  chil-  come  void.  Incorporated  Society  v. 
dren,  in  age  from  my  daughter  M.  down  Richards,  i  D.  &  W.  258;  Created  7;. 
to  the  voungest,  die  under  age  or  before  Greated,  26  Beav.  621;  Green  v.  Har- 
marriage,  that  the  portion  of  personal  vey,  i  Hare  428.  Fifth.  But  if  the 
estate  bequeathed  to  them  be  equally  di-  devise  is  to  A  in  tail,  and  if  he  dies 
vided  amongst  my  surviving  six  minor  under  twenty-one  or  without  issue, 
children  ;  and  the  real  estate,  if  not  over,  *or*  will  not  be  construed  *and', 
otherwise  devised,  to  be  equally  divided  though,  on  the  other  hand,  it  seems 
between  all  my  surviving  children. "  that  if  the  devisee  died  under  twenty- 
It  was  held  that  "or"  must  be  con-  one  leaving  issue,  the  gift  over  would 
strued  "  and."  Bostick  v.  Lawton,  i  .  not  be  held  to  have  taken  effect. 
Spears  (S.  Car.)  258.  so  that  the  devise  would,  in  fact,  be 

Compare  Brooke  v.  Croxton,  2  Gratt.  construed  as  equivalent  to  *  if  A  dies 

(Va.)    506.      In    this  case   a  testator,  under    twenty-one    without    issue,  or 

after  directing  that  his  estate  should  be  without  issue  at  any  time.'     Mortimer 
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9.  Transposing  Words. — ^Where  a  clause  or  expression,  otherwise 

senseless  and  contradictory,  can  be  rendered  consistent  with  the 
context  by  being  transposed,  the  court  is  warranted  in  making  the 
transposition.^ 

V,  Hartly,  6  Exch.  47 ;   Soulle   v.  Ger-  Wright,  26  Bcav.  285 ;  Butterfield  v. 

ard,  Cro.  Eliz.  52^;  Woodward  v,  Glas-  Haskins,  33  Me.  393 ;    Brewer  v.  Opie, 

brook,  2  Vern.  388;  and  Lord  St.  Leon-  i  Call  (Va.)  212;  fackson  v.  Topping, 

ard's  judgment  in  Grey  v.  Pearson,  6  i  Wend.  (N.  Y.)  388;  Roome  v,  Phill- 

H.   L.   Cas.  61.    The  devise  over  in  ips,  24  N.  Y.  463;  Courter  v,  Stagg,  27 

this  case  takes  effect  as  a  remainder  N.  }.  Eq.  305;    Ely  v.  Ely,  20  N.J.  Eq. 

after  an  estate  tail.     Sixth.   But  if  the  43;  Harrison  v.  Jrowe,  3  Jones  £q.  (N. 

devise  over,  after  an  estate  tail  to  A,  is  Car.)  478. 

in  case  of  the  death  of  A,  or  for  want  As  to  the  construction  of  the  phrase 
of  his  issue,  *or'  must  be  read 'and,' in  '*  unmarried  and  without  issue/'  dis- 
order to  preserve  the  prior  estate,  junctively,  see  Issue,  vol.  11,  p.  910. 
Monkhouse  t;.  Monkhouse,  3  Sim.  119.  ^Nor,"  Oonatmed,  **or  Not." — In  a 
Seventh.  *  Or' will  be  read  *  and*  when  condition  precedent,  "nor**  will  mean 
a  gift  is  given  upon  either  of  two  events,  **or  not,"  if  the  result  is  to  vest  the  gift 
as,  upon  attaining  twenty-one  or  mar-  in  either  of  two  events.  Theobald  on 
riage,  and  there  is  a  gift  over  upon  Wills  (2d  ed.)  581;  Mackenzie  v.  King, 
death  under  twenty-one  or  unmarried,  17  L.J.  Ch.  448. 

the  gift  over  being  otherwise  incon-  1.  i  Jarm.  on  Wills  (5th  ed.)  '499; 

sistent  with  the  prior  gift.    Grant  v.  Marshall  i'.  Hopkins,  15  East  309;   Doe 

Dyer,  2  Dow.  87;  Thompson  I'.Tenlon,  z\  Allcock,  i  B.  &  Aid.  137;  Mason  r. 

22  L.  J.  Ch.  243 ;  Thackeray  v.  Hamp-  Robinson,  2  Sim.  &  Stu.  295 ;  Mosley  r. 

son,  2  Sim.  <&  Stu.  214;  Grimshawe  r.  Massey,  8  East  149;  Bradwin    r.  Har- 

Pickup,  9  Sim.  ^91 ;  Collett  v,  Collett,  pur,  Ambl.    374;  Mutter's    Estate,    38 

35  Beav.  312.     Eighth.    In  some  cases.  Pa.    St.  314.    See    Spark  v,    Purnell, 

where  there  has  been  a  gift  contingent  Hob.  75;  Cole  i\  RawUnson,    i    Salk. 

upon  attaining  twenty -one,  subject  to  236;    Mohun   v.   Mohun,   i    Sw.    201; 

a  life  interest,   and  a  gift  over  upon  East  v.   Cook,  2   Yes.  32;  Jackson   v, 

death  before  the  tenant  for  life  or  under  Hoover,  26  Ind.  511 ;  Wager  v.  Wager, 

twenty-one,  *or*   has  been  read  'and.*  96  N.  Y.  172;  Pond  v,  Bergh,  10  Paige 

Miles  r.  Dyer,  5  Sim.  435;  8  Sim.  330;  (N.   Y.)   140;  Bx  p.  Hornby,  2   Bradf. 

Bentley  V.  Meech,  25  Beav.  197.    And  (N.  Y.)   420;   Ferry's  Appeal,  102  Pa. 

if  a  gift  over  upon  death  under  age,  or  St.  207 ;  Pennsylvania  Co.  v.  Stokes,  i 

without  leaving    a  husband,  is  after-  Brewst.  (Pa.)  486;  Leidich  v.  Leidich, 

wards  referred  to  as  'in  case  of  death  8  W.  &  S.  (Pa.)  363;  Merkel's  Appeal 

underage  as  aforesaid,'*  or'  will  be  read  109  Pa.  St.  235;  Davis  x\  Callahan,  78 

*  and.'  "     Weddell  r.  Mundy,  6  Yes.  Jr.  Me.  318;  Linstead  r.  Green,  2  Md.  82; 

341.  Theobald  on  Wills  (2ded.)  530.  Walker  r.  Walker,  17  Ala.  396;  Crevel- 

»*And"    Gonfltmed    "Or." — In    some  ing  v.  Tones,2i  N.  J.  L.  573;  Hawcs  v. 

cases,  from  the  context  of  the  will  "and"  Foote,  64  Tex.  27;   Baker   r.    Pender, 

has  been  read  "  or,"  so  as  to  vest  a  gift  5    Jones    (N.    Car.)    351;  O'Neal!    r. 

in  the  alternative  in  lieu  of  cumulative  Boozer,    4    Rich.    Eq.    (S.    Car.)    22; 

events.  Theobald  on  Wills  (2d  ed.)  581 ;  Hunt  v.  Johnson,  10  B.  Mon.  (Ky.)  344; 

Hawes  v,  Hawes,  1  Yes.  13;  Jackson  t;.  Augustus  v.  Seabolt,  3  Mete.  (Ky.)  156. 

Jackson,    i     Ves.    217;    Stapleton    v.  Compare  Mooberry  v,  MsLvyej  2  Munf. 

Stapleton,  2  Sim.  N.  S.  212.    See  Say-  (Ya.)  453. 

ward  V.  Sayward,  7  Me.  210;  Scott  v.  Thus,  land  was  given,  by  will,  to  the 

Guernsey,  60  Barb.  (N.  Y.)  163;  East  two  sons  of  the  testator,  who  ordered 

V.    Garrett,  84    Va.    523;    Janney   v.  that,  if  either    or    both   of  the    sons 

Sprigg,  7   Gill    (Md.)    197;   Engleried  should  die  without  issue,    the    share 

V,    Woelpart,      1     Yeates    (Pa.)    41 ;  given  to  each  by  the  will  should  go  to 

Boyd's    Estate,    9    Phila.   (Pa.)     337?  the  surviving  son  and  the  daughters  of 

Turner  i;.  Whitted,  2  Hawks  (N.  Car.)  the  testator  in  fee.     It  was  held  that 

6x3;  Shands  v.  Rogers,  7  Rich.  Eq.  (S.  the  will  must  be  construed  as  if   the 

Car.)  422;  Cornish  v,  Wilson,  6  Gill  words,  *'or  the  son  who  has  died  leav- 

(Md.)  299.     Compare  Malmesbury  z\  ing  issue,  who  are  then   living,"  had 

Malmesbury,  31  Beav.  407;  Maynardv.  followed  the  words  '*to  the  surviving 
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10.  Uncertainty. — If  it  is  impossible  to  ascertain  the  subject- 
matter  or  the  objects  of  a  gift,  it  will  be  void  for  uncertainty.* 

son."    Pond   v.  Bergh,   lo  Paige   (N.  certain  to  be  allowed  to  operarte,  will 

Y.)i40.  not  be  adopted  while  effect  can  by  anj 

To  justify  such  a  transposition  the  means  be  given  to  it.  Winder  v.  Smith, 

meaning  and  purpose  of  the   testator  2  Jones  (N.  Car.)  327. 

must  be  certain.    Latham  v.  Latham,  Uncertainty  as  to  Subject- matter  of 

30  Iowa  297.     But  it  is  not  necessary  01ft. — The  words  at  the  close  of  a  will, 

that  the  words,  as  they  stand,  should  ^*  if  I  have  not  g^ven  my  wife  a  sufficient 

be  absolutely  senseless  or  contradict-  support,  she  is  to  have  enough  of  the 

ory;it  will  be  sufficient  if  the  trans-  interest  of  my  money  to  make  her  a 

position  is  required  to  give  effect  to  an  plentiful  supjrart,''  are  not  sufficiently 

intention  clearly  expressed  or  indicated  certain  to  impose  any  duty  on  the  ez- 

by  the  context.     1  Jar m.  on  Wills  (5th  ecutor.  Ballantyne  v.  Turner,  6  Jones 

ed.)  502;  Eden  v,  Wilson,  i  Exch.  772 ;  Eq.  (N.  Car.)  224. 

14  C^  B.  Cas.  256;  4  H.  L.  Cas.   257.  A  devise  of  a  portion  of  the  residue 

Compare  Patchen  v,  Patchen,  121  N.  of  certain  property  was  held  void  for 

Y.  432.  uncertainty  as   to   amount,   and  a  de- 

1.  Theobald  on  Wills  (2d  ed.)  584.  vise  of  a  residue  consequently  void 
See  Mather  v.  Mather,  103  111.  607  ;  for  the  same  reason.  Beekman  v,  Bon- 
Woods  f.  Moore, 4  Sandf.  (N.  Y.)  579;  sor,  23  N.  Y.  298. 

Hoppen's  Estate,  70  Wis.  522 ;  Tucker  A   will   contained  twelve  items,  by 

Seaman's  Aid  Soc,  7  Met.  (Mass.)  188;  most  of  which  the  testator  gave  specific 

Hosea  v.  Jacobs,  98  Mass.  65 ;  Darcy  legacies  to  each  of  his  eleven  children. 

?'.     Kelley,     153    Mass.    433 ;     In   re  The  third  item  contained  a  bequest  to 

Trajlor's  Estate,  81  Cal.  9;    Smith  v,  one  of  his  children  of  **  one  equal  share 

Smith,  4   Paige    (N.   Y.)    271 ;    New  of  whatever  property  remains  after  I 

York  Inst.,  etc.  v.  How,  10   N.  Y.  84;  have  given  the  property  stated  in  each 

Beekman  v.  Bonsor,  23  N.  Y.  298;  Bas-  separate  item  to  each  individual  child.'* 

com  V.  Albertson,  34  N.  Y.584;  Ryerss  The  fifth  and  eleventh  items  contained 

V.  Wheeler,  22  Wend.    (N.  Y.)    148  ;  similar  bequests  to  other  children,  ex- 

Cresap  V.  Cresap,  34  W.  Va.  310;  Wil-  cept  that  in  the  fifth  item  the  words 

son  V,  Perry,  29  W.  Va,  170;  Howe  v.  *'a  full  share,"  and  in  the  eleventh  item 

Wilson,  91   Mo.  45 ;  Byers  v.  Byers,  6  the  words    *'  one-fourth   of  a  share," 

Dana  (Ky.)  313;  Tewksburyr.  French,  were  substituted  for   the  words  "one 

44  Mich.  100;  Stith  v,  Barnes,  i  Law  equal  share'*  in  the  third  item.     It  was 

Repos. (N. Car.)  484;  Ballantyne  r.Tur-  held  that  parol  evidence  was  not  ad- 

ner,6  Jones  Eq.  (N.  Car.)  224  ;  Timber-  missible    to    show   what  the    testator 

lake  V.  Harris,  7  Ired.  Eq.(N.Car.)  188;  meant  by  the  word  **  share,"  and  that 

Taylor  v.  American  Bible  Soc,  7  Ired.  these  three  items  were  void  for  uncer- 

Eq.  (N.  Car.)  20;  Taylor  t;.  Tolen,  38  tainty.      Armistead   v,   Armistead,   32 

N.  J.  Eq.  95  ;  Pocock  v,  Redinger,  108  Ga.  597. 

Ind.  573;  Piercy  v,  Piercy,  19  Ind.  467;  A  gift  of  some  of  my  linen,  not  say- 

Kelley    v.    Kelley,    25    Pa.    St.    460;  ing  how  much,  or  of  a  handsome  gratu- 

M'Cullough  V,  Gilmore,  11  Pa.  St.  370;  ity,  is  void.  Peck  v.  Halsey,  2  P.  Wms. 

Wooton  V.  Redd,  12  Gratt.  (Va.)  196;  387;  Jubber  v.  Jubber,  9  Sim.  503.   See 

Howard  v.  American    Peace  Soc,  49  Jones  v,  Hancock,  4  Dow.  145. 

Me.  288;  Drane  v,  Beall,   21  Ga.  21;  On  the  other  hand,  if  a  testator  sup- 

Inglis  V,  Sailor's  Snug  Harbour,  3  Pet.  plies   a   measure  of   the  bequest,  the 

(U.S.)  99;  Treat's  Appeal,  30   Conn,  court  will  ascertain  how  much  ought  to 

113;  White    V.    Fisk,    22    Conn.    31;  be  expended;  thus,  a  gift  of  a  sum  of 

Heuser    v,  Harris,  42  111.   425;  Arm-  money  to  an  executor  for  his  trouble, 

istead  7>.  Armistead,  32  Ga.  597;  Lepage  or  even  of  a  house  or  garden  to  be  built 

f .  McNamara,  5  Iowa   124.    Com  fare  at  the  expense  of  his  executors,  is  good, 

Stokeley  t;.  Gordon,  8  Md.  496;  Heller  and   the  court  will   fix    the    amount. 

V.  Heller,  147  111.  621 ;  Nelson  v.  Pom-  Jackson  v,  Hamilton,  3  J.  &  L.  702; 

^^°y»    74     Conn.    257;    McAllen     v.  Edwardes  v,  Jones,  35  Beav.  474.     See 

Schneider,  22  Wash.  L.  Rep.  193  ;  Eck-  Dundee  v,  Morris,  3  Macq.  H.  L.  Cas. 

ford  V.  Eck  ford  (Iowa,  1894),  58  N.  W.  134. 

Rep.  1093.  ^  ^^^  ^^  <^5^  ^^  i£ioo,  or  of  a  sum 

The  conclusion  that  a  will  is  too  un-  not  exceeding  a  certain  amount,  will  be 
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construed  in  favor  of  the  legatee  as  a  A  direction  that  a  legatee  shall  be 

gift  of  the  larger  sum.     Seale  v.  Scale,  maintained  according  to  her  condition 

I  P.  Wms.  290 ;  Thompson  v.  Thomp-  in  life,    is  not  void    for    uncertainty, 

son,  I  Coll.  395;  Cope  v.  Wilmot,  i  Cresap  r.  Cresap,  34  W.  Va.  310. 

Coll.  396  n;  Gough  v.  Bult,  x6  Sim.  45.  A  testator,  bj  his  will,  gave  to  his 

Upon  similar  principles,  the  gift  of  wife  absolute  control  of  his  estate,  as  to 
the  rest  of  a  fund,  if  the  rest  cannot  be  the  settlement  or  income  thereof,  trust- 
ascertained,  is  void;  as  in  a  devise  of  ing  that  she  *' would  advance  the  best 
such  houses  as  she  shall  elect  to  A,  and  interests  of  herself  and  children,"  and 
the  others  to  6,  where  A  dies  before  ordered  that,  if  either  of  the  children 
the  testator.  Boyce  v.  Boyce,  16  Sim.  should  treat  her  with  disobedience  or 
476;  Jerninghamf.  Herbert,  4  Russ.  388.  disresp'ect,  such   child  should  have  no 

Where  an  estate  was  devised  to  one  benefit  of  the  property  until  his  return 
generally,  without  expressing  what  es-  to  duty ;  also,  that,  upon  the  second 
tate,  and  the  direction  was  added,  that  marriage  of  the  wife  during  the  minor- 
if  he  should  die  without  children  all  the  ity  of  the  children,  a  person  named  in 
property  remaining  at  his  death  should  the  will  should  have  full  power  to  in- 
go  over,  it  was  held  that  the  descrip-  vest  the  property  for  the  benefit  of  the 
tion  of  what  went  over  was  sufficiently  testator's  heirs,  the  income  to  be  sub- 
certain.     Burton  v.  Black,  30  Ga.  638.  ject  to  the  control  of  the  widow  ;  also. 

A  devise  of  **  what  shall  remain  "  or  that,  upon  the  marriage  of  either  of  the 

'*  be  left  *'  at  the  death   of   a  legatee,  children  without  the    consent    of  the 

where  the  property,  or  a  part  of  it,  is  mother,  he  should  forfeit   all    benefit 

household  furniture,  farming  utensils,  arising  from  the  estate;   and,   finally, 

and   farm   stock,  expressly  limited  to  that,  upon  the  decease  of  the  wife  duV- 

the  first  taker  for  life,  is  not  void  for  ing  the  minoritj'   of  the  children,   the 

uncertainty,  since  these  words  may  be  before- mentioned     trustee    should    be 

construed  as  referring  to  the  expected  sole  executor,  to  invest  and  dispose  of 

diminution  of  the   property  from   its  the  property   so  as  to  advance  the  in* 

perishable  nature,  or  by  the  use  and  terests  of  the  heirs  of  the  testator.     It 

wear  of  the  first  taker.     S.arle  v.  Pro-  was   held   that  the  will  contained  no 

bate  Court,  7  R.  I.  270.  valid  disposition  of  any  part     of    the 

In  the  case  of  a  fund  bequeathed  property  of  the  testator.  Bayeaux  v^ 
upon  trust,  to  apply  a  portion  to  a  pur-  Bayeaux,  8  Paige  (N.  Y.)  333. 
pose  which  is  void  and  the  surplus  to  Wliere  There  Are  Two  Bubjacts,  One 
charity,  it  seems  the  whole  fund  may  of  Wlilch  Partially,  and  tbe  Otbar  En- 
be  applied  to  charity,  though  the  tlrely, SatlaileB tlie Description. — Where 
amount  applicable  to  the  invalid  object  a  subject  is  found  that  fits  and  satisfies 
may  not  be  ascertainable.  For  instance,  a  description  in  every  particular,  and 
if  a  fund  is  given  upon  trust  to  apply  another  is  found  that  does  not  satisfy 
the  income  in  repairing  a  tomb,  and  to  the  description  in  an  important  particu- 
give  the  surplus  to  a  charitable  object,  lar,  the  former,  it  is  to  be  presumed,  is 
the  charitable  object  is  entitled  to  the  the  subject  for  which  the  description 
whole  fund.  Fisk  v,  Atty.  Gen*l,  L.  R.,  was  intended.  Thus  M.,  by  will,  de- 
4Eq.  521;  Hunter  v.  Bullock,  L.  R.,  14  vised  and  bequeathed  to  his  wife  all 
Eq.  45;  Dawson  v.  Small,  L.  R.,  10  the  property,  both  real  and  personal, 
Eq.  T14;  In  re  Williams,  5  Ch.  Div.  **  that  I  made  a  deed  of  gift  unto  her 
735 ;  ^^  ^^  Birkett,  9  Ch.  Div.  576.  Sec  dated  Sept.  17, 185 1."  There  were  two 
Fowler  v.  Fowler,  33  Beav.  616;  Kirk-  deeds  of  gift  to  take  effect  at  his  de- 
man  V,  Lewis,  38  L.  J.  Ch.  570.  cease,  one  of  a  number  of  negroes,  and 

Possibly,    if    the   invalid   object    is  the  other  of  real  estate,  horses,  stock, 

such  that  the  whole  fund  might  fairly  farm   utensils,  etc.     It   was  held    that 

be  expended  upon  it,  the   whole  gift  the   property  mentioned   in  the    latter 

will  be  void.     Chapman  v.  Brown,  6  instrument  alone  passed  by  the    will. 

Ves.  Jr.  404;  Cramp  v,  Playfoot,  4  K.  Booker  v.  Booker,  20  Ga.  786. 

&  J.  479.  For  a  careful  classification    of   the 

The  court  will,  if  possible,  ascertain  recent  cases,  upon  the  subject  of  uncer- 

the  amount  necessary  for  each  object,  tainty,  see  i  Jarm.on  Wills  (6th  ed.)  369. 

in  order  to  prevent  the  gift  of  the  sur-  Uncertainty  as  to  Objects  of  Qlft. — 

Slus  from  being  void   for  uncertainty.  A  testator,   by  one  clause  of  his    will, 

[itford  V.  Reynolds,  i  Ph.  185;  Dun-  gave  to  **  C.  and  D.,  sons  of  M.,  $500 

dee  V.  Morris,  3  Macq.  H.  L.  Cas.  134;  each;  "  by  another  clause,  "to  the  seven 

Fisk  V,  Atty.  GenM,  L.  R.,  4  Eq.  521.  children  of  R.,  $200  each;  "  by  another 
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clause,  to  the  heirs  of  F.,  t6oo  each.    F.  their   associate   character.    Bartlet  f. 

was  still  living.     It  was  held  that  the  King,  i3  Mass.  537. 

devise  to  the  heirs  of  F.  was  void  for  A  legacy  to  an  unincorporated  so- 

uncertainty.    Timberlake  v.  Harris,  7  cietj  is  good,  if  there  be  enough   to 

Ired.  Eq.  (N.  Car.)  188.  identify  the  party  intended.     Parker  v. 

A  testator  domiciled  in  New  Tork^  Cowelf,  16  N.  H.  149. 

devised  and  bequeathed  certain  prop-  A  bequest  of  the  proceeds  of  a  cer- 

erty  to  **five  persons  who    shall  be  tain  estate  for  a  son  and  his  family,  or 

named  and  appointed  as  trustees  by  the  such  of  them  as  the  trustees  may  think 

supreme  court  of  Vermont^  to  establish  proper,   in  such   manner  and  at  such 

an  institution  for  the  education  of  fe-  times  as  the  trustees  may  think  proper, 

males,''  to  be  located  in   Middlebury,  support  in  this  clause  being  meant  to 

Vermont,    It    was    held   that  the  be-  include  education  as  to  the  children,  is 

quest  was  void  for  uncertainty  as  to  the  not  void  for  uncertainty,  *'  his  family  '* 

objects  of  the  gift.    Bascom  v,  Albert-  being  construed  to  mean  his  children. 

son,  34  N.  Y.  584.  Whelan  v.  Reilly,  3  W.  Va.  597. 

A  testatrix  made  the  following  de-  A  clause  in  a  will,  in  the  words,  '*  the 
vise :  **  I  desire  that,  at  my   decease,  remainder  of  my  estate  I  do  hereby  de- 
after  my  just  debts  are  paid,  my  prop-  vise  to  the  poor  and  needy,  fatherless, 
erty  may  be  divided  in  the  following  etc.,  of  (two  townships  named),  to  such 
manner, — To  the  Bible  Society,  Edu-  poor  as  are  not  able  to  support  them- 
cation.  Colonization,  and  Home  Mis-  selves,  to  be  divided  as  my  said  execu* 
sionary   Societies,  each   five  hundred  tors    may  think   proper  without   any 
dollars."     It  was  admitted   that  these  partiality,'*  is  a  valid  bequest.     Landis 
societies  were   not  described  by  their  v.  Wooden,  i  Ohio  St.  160. 
proper  corporate  names,  though  they  A  will,  after  appointing  an  *'  admin- 
were  well  known  and  usually  called  by  istrator, "  and  making  provision  for  the 
those  names.     It  was  held,  the  descrip-  sale  of  certain  lands,  ordered  the  pro- 
tions  not  being  correct  on  the  face  of  ceeds  to  be  divided  as  follows:  ''One- 
the  will,  so  as  to  designate  with  cer-  half  shall  go  to  the  school  district  in 
tainty    what  were   the  objects  of  her  which  the  farm  lies,  and  shall  be  under 
bounty,  that  the  legacies  were  void  for  the  control  of  one  person  elected  by 
uncertainty  in  the  description  of  the  the  people  of  the  district,  and  he  shall 
persons  who  were  to  take.    Taylor  v.  be  elected  for  four  years  at  one  time, 
American  Bible  Soc,  7  Ired.  Eq.  (  N.  and  be  required  to  give  security  for  the 
Car.)  301.  faithful  trust  put  in  his  hands,  and  no 
A  testator  devised  and  bequeathed  to  one  shall  receive  any  per  cent,  for  their 
his  executors  real  and  personal  estate,  trouble ;  this  shall  be  loaned  out,  and 
for  the  purpose  of  creating  three  insti-  none  of  it  shall   be   used   except   the 
tutions  of  learning,  in  certain  places  interest,  and  it  for  no  other  purpose 
specified,  and  ordered  that  any  over-  than  for  schooling  the  children  ;  and 
plus  of  the  property  given  for  that  pur-  the  other  half  shall  go  to  the  support 
pose  should  **  be  used  for  the  education  of  the   poor  of  Madison  county,   but 
of  such  youth  as  are  not  able  to  pay  none  of  it  shall  be  used  but  the  interest; 
teachers  fees,"  and  that  his  *'  relations  but  first  the  administrator  shall  have  a 
be  admitted  as  students,  free  of  tuition  reasonable  pay  out  of  the  proceeds  of 
fees,"  at  any  of  such  seminaries.  It  was  the  land  for  his  labor."     It  was  held 
held  that  the  devise  and  bequest  were  that  these  bequests  were  not  uncertain 
void  for  uncertainty  as  to  the  benefici-  as  to  object  or  recipient.     Heuser  v. 
aries  thereof.     Literary  Fund  v.  Daw-  Harris,  42  111.  425. 
son,  10  Leigh  (Va.)  153.  A  testator  made   the  following   be- 
A  bequest  in  the  following  language :  quest:     *'I  give  and  bequeath  to  M.,  N., 
*'  Any  surplus   income   that  may   re-  and  G.,  and  to  their  successors  forever 
main,  to  the  extent  of  $1,000  per  annum,  (who  shall,  as  a  board  of  trustees,  add 
I  direct  to  be  expended,  by  my  trustees,  to    and    perpetuate  their  number,   so 
forthesupportof  indigent,  pious  young  long  as  in  their  opinion  the  objects  of 
men  preparing  for  the  ministry,  in  New  this  bequest   shall  require   it),  all  my 
Haven,  Connecticut^'*  is  void  for    un-  estate,  to  t)e  held  by  them  in  trust,  for 
certainty.  White  r.  Fisk,  32  Conn.  31.  the  promotion  of  education  among  the 
A  devise  to  the  persons  who  at  the  Indian  and  African  children  and  youth 
time  constitute  a  voluntary  association,  of  the  United  States  or  elsewhere,  as 
13  not  void  for  uncertainty,  but  they  in  their  judgment  they  shall  deem  best. 
'"litake  in  their  individual  and  not  in  I  leave  it  entirely  with  them  to  decide 
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11.  Implication — Estates  Arising  Therefrom — a.  General  Prin- 
ciples.— Implication  may  arise  from  a  recital,  reference,  or  ellip- 
tical expression,  which  necessarily  implies  something  else  as  con- 
templated by  the  testator,  from  the  form  of  gift  or  from  a 
direction  to  do  something  which  cannot  be  carried  into  effect 
without  of  necessity  involving  something  else  as  a  necessary  con- 
sequence.^ The  weight  of  authority  sustains  the  position  that 
the  implication,  to  be  effective,  must  be  necessary,  by  which  is 
meant,  in  the  language  of  Lord  Eldon,  ''  not  natural  necessity, 
but  so  strong  a  probability  of  intention  that  an  intention  contrary 
to  that  which  is  imputed  to  the  testator  cannot  be  supposed.*' 
Mere  conjecture  must   not  be  taken  for  implication,*  nor  can 

in  what  manner  to  expend  the  bequest  bj  an  erroneous  name,  will  not  be  de- 
to  secure  this  object,  either  by  using  feated  where  the  description  of  the 
the  principal  for  the  education  of  a  corporation  given  by  such  name,  or 
number  of  youth,  and  thus  prepare  otherwise,  is  sufficient  to  enable  the 
them  for  immediate  usefulness;  or  to  court  to  identify  the  legatee  -with  cer- 
use only  the  annual  interest,  and  edu-  tainty  by  the  aid  of  extrinsic  evidence, 
cate  a  smaller  number,  and  thus  con-  Moore  t^.  Moore,  50  N.J.  £q.  554;  Tall- 
tinue;  or  if  they  shall  judge  it  best,  let  man  v,  Tallman  (Super.  Ct.),  23  N.  Y. 
them   use  the  whole  amount  and  es-  Supp.  734. 

tablish  an  academy,  to  be  a  lasting  A  devise  in  a  will  of  land  described 
benefit  to  that  class  of  my  fellow-men  as  the  southeast  quarter  of  a  certain  sec- 
for  whose  benefit  I  have  given  all  my  tion  of  land,  which  southeast  quarter 
property;  wishing  it  to  be  used  in  that  did  not  belong  to  the  testator,  will  pass 
way,  time,  and  place  which  they  shall  the  title  to  the  southwest  quarter  of 
judge  best,  after  due  consideration,  such  section,  which  testator  did  own, 
upon  the  condition  that  the  people  of  where,  in  the  preceding  clause,  the  tes> 
color  shall  be  in,  in  the  United  States ^  tator  had  accurately  described  the  prop- 
at  the  time  that  this  bequest  shall  be  erty  which  he  owned,  and  the  identifi- 
at  their  disposal."  It  was  held  that  cation  of  such  southwest  quarter  as 
the  bequest  was  not  void  for  uncer-  the  subject  of  the  devise  would  be  com - 
tainty,  either  as  to  the  objects  of  the  plete,  if  the  reference  to  the  south- 
charity,  or  as  to  the  mode  of  carrying  the  east  quarter  were  rejected  without  any 
charity  into  effect.  Treat's  Appeal,  30  substitute  therefor.  Eckford  v,  Eck- 
Conn.  113.  See  further,  on  this  ques-  ford  (Iowa,  1894),  58  N.  W.  Rep.  1093. 
tion,  Carter  v,  Balfour,  19  Ala.  814;  1.  See  the  remarks  of  Lord  'West- 
State  t;.  Wiltbank,  2  Harr.  (Del.)  18;  bury  in  Parker  v.  Tootal,  11  H.  L. 
State  V,  Walter,  2  Harr.  (Del.)  151;  Cas.  161;  Onseley  v.  Anstruther,  10 
Sweeney  t^.  Sampson,  5  Ind.  465  ;  State  Beav.  459;  Ives  v,  Dodgson,  L..  R^  9 
V,  McDonogh,8  La.  Ann.  171 ;  Preach-  Eq.  401;  Ex  f,  Wynch,  5  De  G.  M.  & 
ers'  Aid  Soc.  v.  Rich,  45  Me.  552;  G.  221;  Langston  r.  Langston,  2  CI.  & 
Trippe  v.  Frazier,  4  Harr.  &J.  (Md.)  F.  194;  Matter  of  Vower,  113  N.  Y. 
446;  Dashiell  t;.  Atty.  Gen'l,  5  Har.  &  J.  569.  See  Deering  t'.  Adams,  37  Me. 
(Md.)  392;  Phillips  Academy  v.  King,  264;  Chinn  v.  Respass,  i  T.  B.  Mon. 
12  Mass.  546;  First  Universalist  Soc.  (Ky.)  25 ;  Peckham  v.  Lego,  57  Conn. 
f.  Fitch,  8  Gray  (Mass.)  421 ;  Dexter  V.  559;  Bentley  v,  Kaufman,  12  Phila. 
Gardner,  7  Allen  (Mass.)  243;  Atty.  (Pa.)  435;  Metcalf  v.  First  Parish,  128 
Gen'l  v»  Reformed  Protestant  Dutch  Mass.  370 ;  Masterson  v,  Townshend, 
Church,  33  Barb.  (N.  Y.)  303;  State  v,  123  N.  Y.  458;  Sibert  v.  Cox,  100  Ind. 
McGowen,  2  Ired.  Eq.  (N.  Car.)  9;  392;  Hollingsworth  v.  Hollings worth, 
Hester  v.  Hester,  2  Ired.  Eq.  (N.  Car.)  65  Ala.  321 ;  Boston  Safe  Deposit,  etc^ 
330;  Bridges  v,  Pleasants,  4  Ired.  Eq.  Co.,  v.  Coffin,  1^2  Mass.  98. 
(N.  Car.)  26;  Witman  v.  Lex,  17  S.  &  2.  Lord  Eldon  in  Wilkinson  v,  Ad- 
R.  (Pa.)  88;  Gallego  v.  Atty.  Gen'l,  ams,  1  Ves.  &  B.  466;  McKeehan  z\ 
3  Leigh  ( Va.)  450.  Wilson,  53  Pa.  St.  77 ;  Piper's  EsUte,  33 
msnoiiier  as  to  Object  or  Subject-mat-  Leg.  Int.  ( Pa.)  228 ;  DeSilver's  Estate, 
ter. — A  gift  by  a  will  to  a  corporation  142  Pa.  St.  75 ;  Jacob's  Estate,  140  Pa 
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even  necessary   implication    overrule    the  express  language  of 
the  m\\y 

4.  Implication  from  Recitals. — A  recital  which,  in  effect, 
merely  amounts  to  a  declaration  that  the  testator  supposes  the 
party  referred  to  has  an  interest  independent  of  the  will,  is  no  evi- 
dence of  an  intent  to  give  by  the  will,  and  does  not  raise  a  gift  by 
implication.^  But  if  a  testator  unequivocally  refers  to  a  disposi- 
tion as  made  in  the  will  itself,  which,  in  fact,  he  has  not  made, 
the  erroneous  recital  is  taken  as  conclusive  evidence  of  an  in- 
tent to  give  by  the  will,  and  has  the  effect  of  an  actual  gift,* 

St.  368.    See  Post  v.  Hover,  33  N.  Y.  L.  J.  Ch.  338 ;  West  v.  Culliford,  3  Hare 
593 ;  Sutherland  v.  Sydnor,  84  Va.  880;  265 ;  Poulson  v.  WeUington,  2  P.  Wms. 
In  re  Reinhardt's  Estate,  74  Gal.  371 ;  533;  Hunt  v,  Evans,  134  111.  4^;  Cla- 
Grout  f.  Hapgood,   13   Pick.   (Mass.)  morgan  v.  Lane,  9  Mo.  446;  Gaines  v, 
164;  Person  v.  Dodge,  23  Pick.  (Mass.)  Spann,  2  Brock.  (U.  S.)  81. 
387;    Harden   v.   Stoughton,   5   Pick.  A  testatrix  recited  in  her  ivill  that 
(Mass.)  536;  Denise  v,  Denise,  37  N.  she  wished  to  place  all  her  children  on 
J.  Eq.  163;  McCoury  v.  Leek,  14  N.  J.  an  equal  footing  as  to  their  worldly  ad- 
£q.  70;  McMichael  v,  Pje,  75  Ga.  191 ;  vancement,  and  that,  inasmuch  as  her 
Rusing  V,  Rusing,  25  Ind.  63;  Waugh  son  B  had  been  better  provided  for  bj 
r.  Riley,  68  Ind.  482  ;  Kelly  v,  Stinson,  his  uncle  A  than  she  could  do  for  her 
8  Blackf.  (Ind.)  307;  Howard  v,  Amer-  other  children,  she  therefore  gave  him 
ican  Peace  Soc.,  49  Me.  288;  HoUings-  nothing.     It  appeared  that  the  prop- 
worth  V,  HoUings  worth,  65  Ala.  321 ;  erty  devised  by  A  to  B  was  in  fact  the 
Ridgelj  V.  Bond,  18  Md.  448;  Edens  v,  property  of  the  testatrix.     It  was  held 
Williams,    3    Murpb.    (N.   Car.)    27;  that  the  above  recital  was  not  a  ratifica- 
Eneberg  v.  Carter,  98  Mo.  647.  tion  of  the  will  of  A,  and  did  not  adopt 
1.  Pullen  V.  Randell,  x  J.  &  W.  196;  such  devise,  and  that  the  heirs  of  the 
Wright  V,  Denn,  10  Wheat.   (U.    S.)  testatrix  were  not  estopped  by  it  to 
304;  McLellan  f.  Turner,  15  Me.  436;  deny  the  validity  of  the  will  of  A.    Cla- 
More  V.  Diamond,  5  R.  I.  126;  Bowers  morgan  v.  Lane,  9  Mo.  446. 
V.  Porter,  4  Pick.  (Mass.)    198;  Crane  Upon  the  same  principle,  a  gift  to  A 
V.  Doty,  I   Ohio   St.  279;  Burkhart  f.  cannot  be  implied  from  a  recital  that 
Bucher,  2  Binn.  (Pa.)  455;  Dewitt  v,  the  testator  is  about  to  make  a  convey- 
Eldred,  4  W.  &  S..  (Pa.)   414;   Dixon  ancetohim.     Hurlbut  v,  Holton,  42  N. 
p.  Ramage,  2  W.  &  S.  (Pa.)  142.    See  J.  Eq.  16. 

Den  ».  Cook,7  N.  J.  L.  41; /«  r«  Rein-  8.  Wigram,    V.   C,    in    Adams    v, 

hardt's  Estate,  74Cal.  365;   Dudley  t;.  Adams,  i   Hare  540;   Lord  Brougham 

Mallery,  4  Ga.  52 ;  Kelly  v,  Stinson,  8  in  Yates  v.  Thomson,  3  CI.  &  F.  572 ; 

Blackf.  (Ind.)  387;  Matter  of  Herrick's  Bibin  v.  Walker,  Ambl.  661 ;  Hunt  v. 

Estate  (Surrogate  Ct.),  12  N.  Y.  Supp.  Evans,  134  111.  496;  Marsh  v,  Hague,  i 

105;  Manigault    v.    Holmes,  i   Bailey  Edw.  Ch.  (N.  Y.)  174;  Hyatt  f.  Pugs- 

Eq.  (S.  Car.)  298;  Carr  v.  Porter,   i  ley,  23  Barb.  (N.  Y.)  285;  Atwood  t;. 

McCord  Eq.  (S.  Car.)  60.  Geiger,  69  Ga.  498. 

S.  I  ]arm.  on  Wills  (5th  ed.)  525;  Har-  '*  Thus  a  gift  alleged  to  be  '  in  addi- 

ris  t>.  Harris,  Ir.  L.  R.,3  C.  L.  294 ;  Cir-  tion  *  to  a  prior  gift,  where  there  is,  in 

cuitt  u.  Perry,  23  Beav.  275;  Wigram,  fact,   no  such   prior  gift,   is  sufKcient 

V.  C  in  Adams  v.  Adams,  i  Hare  540 ;  evidence  of  an  intention  to  confer  the 

l*ord  Brougham  in  Yates  v,  Thomson,  supposed  prior  gift.     Jordan  v.  Fortes- 

3  CI.  &  F.  572;   Wright  v.  Wyvell,  2  cue,  10  Beav.  259;  Farrar  xk  St.  Cath- 

Vent  56;  Right  v,   Hamond,  i  Stra.  erine's  College,  L.  R.,  16  Eq.  24.     So  a 

427;  Dashwood  v.  Peyton,  18  Ves.  Jr.  statement  that  the  testator  does   not 

27;  Williams  xk  Allen,  17  Ga.  81 ;  Ben-  give  a  legatee  a  certain  sum  because 

son  V.  Hall,  150  111. 60 ;  In  re  Swenson's  she  is  absolutely  entitled  to  it,  when, 

^^^^^1  55  Minn.  300.    See  Box  v.  Bar-  in  fact,  it  is  in  the  disposition  of  the 

rett,  L.  R.,  3  Eq.  244;   Langslow   v,  testator,  amounts  to  a  gift  of  the  sum  in 

Langslow,  21  Beav.  552  ;  Lane  v.  Wil-  question.     Hall  v.  Leitch,  L.  R.,  9  Eq. 

kiiw,  10  East  241 ;  Ralph  v.  Watson,  9  376.     But  a  mere  recital  in  a  codicil  of 
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provided  it  be  clear  that  there  is  nothing  in  the  will  to  which  it 
can  refer.* 

c.  Gifts  Implied  to  Effectuate  the  Intent. — A  gift  may 
be  implied  when  necessary  to  carry  out  the  testator's  intention  or 
direction.  Thus,  from  a  direction  that  certain  persons  shall  deal 
with  the  rents  of  an  estate  in  a  particular  manner,  a  devise,  of  the 
estate  to  those  persons  has  been  implied.*     So  from  a  direction 

a  supposed  gift  by  will,  will  not  amount  and  this  where  the  codicil  is  not  intend- 
to  a  gift.  In  re  Arnold's  Estate,  33  ed  to  confer  any  bounty  upon  the  real  or 
Beav.  171."  Theobald  on  Wills  (2d  supposed  objects  of  the  original  gift.'' 
ed.)  574.  References  to  a  Penon  as  Heir  Held 

1.  Theobald  on  Wills  (2d  ed.)  574;  to  Create  a  DeTise   by  Implic&tloii  to 

Sherratt  v.  Oakley,  7  T.  R.  488;  Smith  That     Person.—"  Where    the    tesUtor 

V.  Fitzgerald,  3  Yes.  &  B.  2;  Mackenzie  has  evidently  mistaken  the  law  respect- 

V,  Bradbury,  35  Beav.  620 ;  Nugent  v.  ing  the   devolution   of    his   property, 

Nugent,  Ir.  R.,  8Eq.  78;  Ives  r.  Dodg-  yet,  if  he  has  by  his  will  shown  very 

son,  L.  R.,  9  Eq.  401.  clearly  an  intention  that  it  shall  de- 

The  principle  will  not  be  applied  volve  according  to  such  mistaken  no- 
where its  effect  would  be  to  take  away  tion,  the  intention  will  prevaiL  An 
an  express  bequest  by  an  earlier  in-  early  case  presents  a  very  nice  ques- 
strument  to  some  one  else.  Thus,  in  tion  of  this  nature.  A  testator  having 
Re  Smith,  2  Johns.  &  H.  594,  a  tes-  issue,  by  C,  three  daughters,  S.,  A.  and 
tator  gave  by  will  £3,000,  upon  trust  E.,  devised  to  C,  for  life,  all  his  free- 
for  A  and  her  children,  and  after  the  hold  wherever,  until  S.,  his  heir  came 
decease  of  A,  without  issue,  for  the  to  twenty-one,  paying  to  the  heir  10  s. 
children  of  B.  By  a  codicil  of  later  during  the  term,  and  to  the  rest,  after 
date,  the  testator  recited  that  he  had,  fifteen  years  old,  20  s.  apiece,  and  the 
by  his  will,  given  the  £3,000  to  A  for  heir  to  pay  A.  and  E.  £100  apiece,  £40 
life,  with  remainder  to  her  children,  at  the  decease  of  the  wife,  etc. ;  and  if 
and  afterward  to  B  for  life,  with  re-  S.,  his  heir,  died  without  heir  before 
mainder  to  his  children,  and  revoked  tw^enty-one,so  that  the  lands  descended 
the  will  as  to  £2,000,  part  of  the  £3.000,  and  fell  to  A.,  and  then  A.  to  paj'  to  E., 
from  and  after  the  devise  to  A  and  her  etc.  It  was  argued  that  S.  took  nothing 
children,  and,  instead  of  giving  the  said  under  the  will  by  implication,  there 
sum  of  £2,000  to  B  and  his  children,  being  no  express  devise  to  her.  But, 
bequeathed  the  same  to  C.  It  was  held  on  the  other  side,  it  was  contended  that 
that  the  erroneous  recital  in  the  codicil  S.  was  the  sole  heir;  for  it  was  all  one  to 
that  the  £3,000  was  given  to  B  for  life,  devise  to  her  as  to  make  a  stranger  heir 
did  not  amount  to  a  gift  of  a  life  estate  of  his  land ;  and  here  the  daughter  S. 
in  the  £1,000  which  remained  unre-  was  not  sole  heir  unless  made  so  by  the 
voked.  Wood,  V.  C,  said  :  -**  It  was  intent  of  the  will,  which  six  times  called 
clear,  therefore,  that  he  intended  to  the  eldest  daughter  his  heir;  otherwise, 
raisethe  whole  legacy  to  £2,000,  though  A.,  the  younger  daughter,  would  have 
he  made  a  mistake  in  reciting  the  equal  share  in  the  land,  and  also  the 
amount  of  the  previous  gift.  But  in  legacies.  Hale,  C.  J.,  said :  *  The  tes- 
this  case  I  am  asked  to  deprive  a  class  tator  was  mistaken  in  his  intent  that  the 
of  legatees  of  a  clear  specific  gift,  by  eldest  daughter  was  his  heir;  .  .  . 
force  of  an  erroneous  recital  in  a  sub-  also  she  that  is  called  heir  is  to  pay  the 
sequent  instrument.  The  codicil  does  ]X)rtions  to  the  younger  daughters,  and 
not  purport  to  give  anything  additional  no  provision  is  made  for  her.  There- 
to the  objects  of  the  original  gift,  but  fore,  albeit  there  is  no  express  devise  to 
to  take  away  part  of  what  the  testator  S.,  yet,  she  being  named  his  heir,  this  is 
supposed  himself  to  have  given.  It  sufncient  to  exclude  the  rest,  and  to 
would  be  a  perversion  of  the  principle,  make  her  sole  heir."*  i  Jarm.on  Wills 
that  an  erroneous  recital  of  a  gift  by  (5th  ed.)  *530.  See  Taylor  v.  Webb, 
the  same  instrument  may  be  equivalent  Sty.  331 ;  Parker  v,  Nickson,  i  De  G.  J. 
to  an  actual  g^ft,  to  apply  it  so  as  to  ft  S.  177.  Compare  Jackson  t^.  Craig, 
take  away  an  express  bequest  by  an  15  Jur.  811. 
earlier  instrument  to  some  one  else,  2.  1  Jarm  on  Wills  (5th  ed.)    *528; 
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to  invest  real  and  personal  estate  is  implied  a  trust  to  sell  the  real 
estate.*  To  this  principle  may  also  be  referred  the  doctrine  that 
tnistees  take  an  estate  of  such  quantity  as  may  be  necessary 
to  enable  them  to  discharge  their  duties.*  So  where  a  testator 
expresses  an  intention  to  make  up  a  person's  fortune  to  a  certain 
sum,  and  for  that  purpose  gives  a  legacy,  which  proves  to  be  in- 
sufficient, the  legatee  will,  nevertheless,  be  entitled  to  the  sum 
specified  and  intended  for  him.' 

rf.  Intent  to  Charge  the  Realty  with  Debts  and  Lega- 
cies IN  Exoneration  of  the  Personalty  When  Implied. — 
See  Legacies  and  Devises,  vol.  13,  p.  120. 

e.  Implication  of  Estates  Tail — Gifts  over  in  Default 

OF  Issue. — Under  a  will  containing  a  provision  for  a  devise  to 
A  and  his  heirs,  or  to  A  for  life,  followed  by  a  gift  over  on  an  in- 
definite failure  of  issue,*  A  takes  an  estate  tail  by  implication.* 

£x^.Wynch,  5  De  G.  M.  &  G.  221.  See  ulterior  devise,  which,  as  an  executory 

Langston  v,  Langston,  2  CI.  &  F.  194 ;  devise  to  take  effect  on  a  general  fail- 

Masterson   v,   Townshend,  123  N.  Y.  ure  of  issue,  would,  of  course,  be  void 

458;  Stbert  r.  Cox,  100  Ind.  392.  for  remoteness.'*  i  Jarm.  on  Wills  (5th 

L  AffleclL  V,  James,  17  Sim.  121.  ed.)  •554. 

2.  Doe  V.  Homfray,  33  E.  C.  L.  55 ;        **  If  the  limitation  is  to  A  simply,  or 

Oates  V,  Cooke,  3  Burr.  1686;  Deering  to  A  for  life,  with  a  gift  over  in  default 

T'.  Adams,  37  Me.  273 ;  Post  x\  Hover,  of   issue,    A  will   take   an   estate  tail, 

33  N.  Y.  599.  though  there  are  words  which  might 

S.  I  Jarm.  on  Wills  (5th  ed.)  ^529;  constructively  limit  the  failure  of  issue 

Onseley  v.  Anstruther,  10  Beav.  459.  within  a  definite  period,  since  this  is 

Com  fare  Thompson  v.    Whitelock,   5  the  only  construction  which  will  carry 

Jur.  N.  S.  991.  anything  to  the  issue.     Wyld  v,  Lewis, 

4.  As  to  definite  and  indefinite  failure  i    Atk.  432;  Simmons  v,  Simmons,  8 

of  issue,  see  Issue,  vol.  11,  p.  899.  Sim.  22,  where  the  devise  was  in  effect 

B.  I  Jarm.  on  Wills  (5th  ed.)  ^554 ;  to  A  for  life,  and  if  she  dies  without 

Theobald    on    Wills    (2d   ed.)    *563 ;  issue,  over,   the   power   to  appoint  to 

Macbell  v.  Weeding,  8  Sim.  4;  Daintry  issue  being  merely  discretionary.    Butt 

f.  Daintry,  6  T.  R.  307  ;   In  re  Bank's  v,  Thomas,  L.  R.,  11  Exch.  235  ;  1   H. 

Trusts,  2  K.  &  J.  387.     For  other  au-  &  N.  109.    ^ucere  whether  an  estate 

thorities,  see    Issub,   vol.    11,    p.   899  tail  will  be  implied  in  a  person   from  a 

f^  9€q,  gift  over  in  default  of  his  issue  simply, 

"  It  has  long  been  settled,  however,  where  no  interest  is  given  to  him  by 

that  a  devise  In  a  will  which  is  regu-  the  will.     Parker  v,  Tootal,  10  H.  L. 

lated  by  the  old  law,  to  a  person  and  his  Cas.  143.    See  Walter  v.  Drew,  Comyns 

heirs  or  to  a  person  indefinitely,  with  Rep.  373.     And  where,  in  a  devise  to  A 

a  limitation  over  in  case  he  die  with-  for  life,  remainder  to  his  children,  eith- 

out  issue,  confers  an  estate  tail,  on  the  er  for  life  or  in  tail,  an  estate  tail  is  im- 

ground,  in  the  former  case,  that  the  tes-  plied  in  A  from  a  gift  over  in  default 

tstor  has  explained  himself  to   have  of  issue,  the  estate  tail  so  implied  will 

used  the  word  *  heirs  *  in  the  qualified  be  in  remainder,  to  take  effect  after  the 

«nd  restricted  sense  of  heirs    of   the  prior  estates  expressly  limited.     Doe  v. 

bodj,  and  in  the  latter  case,  on   the  Halley,  8  T.  R.  5 ;  Doe  r.  Gallini,  c  B. 

ground  that  he  has,  by  postponing  the  &  Ad.  621;  27  E.  C.  L.  138;  3  Ad.  &  E. 

ulterior  devise  until  the  failure  of  the  340;    30  E.  C.  L.   112;    Forsbrook  r. 

Issue  of  the  prior  devisee,  afforded  an  Forsbrook,  L.  R.,  3  Ch.  93;  Andrew  v, 

irresistible  inference  that  he  intended  Andrew,  i  Ch.  Div.  410.     And  where 

that  the  estate  to  be  taken  by  the  prior  an  estate  tail  is  to  be  implied  either  in 

devisee,  under  the   indefinite    devise,  an  ancestor  or  his  issue,  it  will  be  im- 

should  be  of  such  a  measure  and  dura-  plied  in  the  ancestor,  so  as  to  take  in 

tion  as  to  fill  up  the  chasm  in  the  dis-  the  whole  line  of  issue.     Atkinson  v, 

position,  and  prevent  the  failure  of  the  Holtby,  10  H.  L.  Cas.  313;  Forsbrook 
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On  the  other  hand  it  is  held  that  a  gift  over  on  a  definite  fail- 
ure of  issue  has  no  such  effect.^ 

/.  Gift  to  Issue  not  Implied  From  Gift  Over  in  De- 
fault OF  Issue. — It  has  been  held  that  a  gift  to  issue  is  not 
implied  from  a  gift  over  upon  a  definite  failure  of  issue,^  but  a 
contrary  construction  has  in  several  instances  been  adopted.' 

V.  Forsbrook,  L.  R.,  3  Ch.  93."   Thco-  It  was  held  that  the  grandchildren  of 

bald  on  Wills  (2d  ed.)  563,  564.  the  testatrix  took  estates  tail  in  her  real 

American  Gaaet  niuatratlng  tlie  Bole,  estate,  and  not  fee  simples  conditional 
— B.,  bj  his  will,  dated  April  5,  1771,  upon  their  dying  without  issue.  Bur- 
made  the  following  devise:  "Mj  will  rough  v.  Foster,  6  R.  I.  534. 
and  pleasure  is,  that  my  son  W.  shall  A  testator  devised  real  and  personal 
have  the  farm  I  now  live  on, "  etc.,  to-  estate  in  trust  "  to  pay  one-fifth  of  the 
gether  with  some  articles  of  personal  rents,  income,  and  interest  thereof  to 
property  specified  ;  '*  but  if  my  said  son  each  of  my  four  sisters  now  living,  M., 
may  happen  to  die  unmarried,  or  with-  E.,  F.  and  A.,  for  and  during  all  the 
out  lawful  issue,  then  it  is  my  will  and  term  of  their  natural  lives ;  and  the  re- 
pleasure  that  the  said  estate  shall  de-  maining  fifth  part  of  my  said  residuarr 
scend  to  my  next  heir  of  the  name  of  B.,  estate,  real  and  personal,  to  the  chif- 
and  that  he  may  not  sell,  exchange,  or  dren  of  my  deceased  sister  S.,  in  equal 
dispose  of  any  part  of  said  estate,  with-  parts  and  shares  in  fee."  And  *^upon 
out  the  consent,  approbation,  and  con-  the  decease  of  any  and  either  of  mj  said 
currence  of  my  executors."  The  testa-  sisters  or  nieces,  without  issue  (if  -with 
tor  died  in  August,  1775,  leaving  five  issue,  the  issue  to  inherit  their  shares), 
sons  and  eight  daughters;  W.,  the  dev-  I  grant  and  convey  their  portion  of  mj 
isee,  died  April  20,  181 7,  unmarried  estate  for  the  use  of  my  other  sisters 
and  without  issue,  leaving  one  sister,  and  children,  in  equal  parts  and  shares 
and  nephews  and  nieces,  living.  It  was  in  fee."  It  was  held  that  the  devisees 
held  that  W.,  the  devisee,  took  an  es-  took  an  estate  tail  in  the  realty.  Pott's 
tate  tail  by  implication.  Jackson  v.  Appeal,  30  Pa.  St.  168. 
Billinger,  18  Johns.  (N.  Y.)  368.  See  further  M*Clintic    v.  Manns,  4 

A  testatrix  made  the  following  de-  Munf.  (Va.)328;  Den  v.  Taylor,  5  N. 
vise:  "  I  give  and  devise  all  the  re-  J.  L.  417;  Smith's  Appeal,  23  Pa.  St.  9. 
mainder  of  my  real  estate  unto  all  my  At  the  present  time  the  rule  has  been 
grandchildren,  in  equal  shares,  and  to  altered  by  statute  in  most  states,  see 
their  heirs  and  assigns  forever.  And  Issue,  vol.  11,  p.  918. 
it  is  hereby  provided,  and  my  will  is,  1.  i  Jarm.  on  Wills  (5th  ed.)  *555; 
that  if  any  of  my  grandchildren  should  Den  v.  Snitcher,  14  N.  J.  L.  53  ;  Turner 
die,  leaving  no  surviving  issue,  then  I  v.  Withers,  23  Md.  18. 
give  and  devise  all  the  estate,  both  real  2.  i  Jarm.  on  Wills  (5th  ed.)  *56i; 
and  personal,  herein  given  to  such  Monypenny  v,  Dering,  7  Hare  588. 
grandchild,  unto  the  survivor  or  sur-  8.  Bentley  r.  Kaufman,  12  Phila. 
vivors  of  such  as  shall  die  as  aforesaid,  (Pa.)  435.  In  this  case,  a  testatrix  by 
and  to  their  heirs  and  assigns  forever ;  her  last  will  and  testament  directed  that 
provided,  that  none  of  my  grandsons  all  her  estate,  real  and  personal,  should 
shall,  in  any  event,  have  any  of  my  per-  be  converted  into  money  by  her  exec- 
sonal  estate,  other  than  the  specinc  leg-  utors,  and  the  proceeds  invested  ;  the 
acies  herein  bequeathed  unto  them,  as  interest  to  be  paid  to  her  son  during  his 
long  as  any  of  my  granddaughters,  or  lifetime,  and  if  he  should  die  without 
any  of  their  issue,  be  living.  It  is  also  issue,  then  the  whole  amount  was  given 
further  provided,  and  my  will  is,  that  if  to  charitable  purposes.  In  the  con- 
all  my  grandchildren  should  die  leaving  struction  of  this  language,  it  was  held 
no  surviving  issue,  then  I  give  and  de-  that  the  words  *'  die  without  leaving 
vise  all  my  estate  unto  two  of  the  issue,"  were  to  be  construed  as  meaning 
daughters  of  my  uncle,  Thomas  Field,  issue  living  at  the  death  of  the  son,  and 
to  wit :  Mary  and  Sally,  and  unto  two  the  son,  therefore,  took  not  an  absolute 
of  my  said  uncle's  granddaughters,  to  interest  in  the  fund,  but  only  a  life  in- 
wit:  Mary  and  Elizabeth  Thornton,  terest  in  the  income,  and  that  there  was 
and  to  their  heirs  and  assigns  forever."  a  gift  by  implication  of  the  corpus  of 

886 


JMiflf  of  OoaftraotlOB.  WILLS.  ImpllMtion. 

/.  Gift  to  Children  Not  Implied  from  Gift  Over  in 

Default  of  Issue. — A  gift  to  children  is  not  implied  from  an 
absolute  gift  of  personalty  to  A,  and  if  he  shall  die  without  hav- 
ing or  without  leaving  children  (which  means  without  having  had  a 
child  bom,  or  without  leaving  a  child  living  at  his  decease),  nor  from 
a  gift  to  several  as  tenants  in  common,  and  if  any  die,  without 
issue,  their  shares  to  those  then  living  or  their  children.^  And  even 
if  the  gift  to  the  parent  is  expressly  for  life,  the  children  will  not 
be  held  to  take  by  implication  in  the  absence  of  special  circum- 
stances,* although  in  such  case  the  court  will  lay  hold  of  any  in- 
dication of  intention  to  raise  a  gift  to  them,  and  avoid  imputing 
to  the  testator  so  extraordinary  an  intent  as  that  the  gift  over  is 
to  take  effect  if  the  first  taker  have  no  child,  but  that  the  property 
is  not  to  go  to  the  child,  if  there  is  one,  or  its  parent.' 

A.  Implication  of  Life  Estates. — A  devise  to  the  testator's 
heir  at  law,  after  the  death  of  A,  gives  A  an  estate  for  life  by  im- 
plication ;  but  under  a  devise  to  B,  a  stranger,  or  to  the  heir  and 

the  legacy  to  the  son's  isBue  if  he  should  S.  i.  Tarm.  on  Wills  (5th  ed.)  564; 

have  anj,  and  if  not,  a  gift  over.     An-  Theobald  on  Wills  (ad  ed.)  569;  Mx  /. 

other  case  verj  similar  in  its  character-  Rogers,  3  Madd.  576 ;  Kiosella  v.  Caf- 

istics,  was  that  of   Still  v.   Spear,   3  frey,  11  Ir.  Ch.  Rep.  154. 

Grant's  Cas.  (Pa.)  307,  to  which  the  Thus  C.  by  his  will,  after  providing 

court,  in  the  above  case  of  Bentley  v.  for  his  wife,  divided  his  real  property 

Kaufman,  13  Phila.  (Pa.)  435,  referred  into  five  parts,  which  were  nearly  equal. 

in  maintaining  its  position  in  the  con-  He  first  gave  one  of  the  portions  to  his 

troyersj  at  bar.      "The  case  Still   v.  executors  in  trust,  and  they  were  to  hold 

Spear,  3  Grant's  Cas.  (Pa.)  307,"  said  it  for  the  separate  use  of  his  daughter 

the  court,  ^'was  as  near   the  present  J.  during  her  life;  but  the  will  was  silent 

case  as  possible.    There  was  a  bequest  as  to  the  trust  estate  after  her  death. 

of  a  certain  fund  in  trust,  to  pay  the  The  next  portion  he  gave  to  his  son  T. 

interest  to  Levi  Still,  and,  in  case  of  his  in  fee.    Tlie  next  portion  he  gave  to  his 

death  'without  leaving  issue,*  to  pay  the  executors  in  trust  for  the  use  of  the  wife 

principal  to  the  children  of  Chas.  Still;  of  his  son  H.  during  her  life,  and  on 

and  it  was  held  that  Levi  Still  took  no  her  decease  the  estate  was  to  descend 

absolute  interest  under  the  will,  but  to  H.'s  children.    The  fourth  portion 

only  an  interest  in  the  income  for  life ;  was  given  to  his  trustees  in  like  manner 

that  the  failure  of  issue  contemplated  for  the  use  of  his  son  £.  during  life, 

was  not  an  indefinite  failure  of  issue,  and  after  his  death  the  estate  was  to  go 

but  a  failure  of  issue  living  at  the  death  to  E.'s  right  heirs.  And  the  fifth  and  last 

of  Levi  Still,  that  there  was  by  impli-  portion  he  gave  in  part  to  his  son  D. 

cation  a  gift  to  such  issue,  and  on  fail-  in  fee,  and  in  part  to  D.  for  life,  with 

ure  of  such  issue,  the  bequest  over  to  remainder  to  his  right  heirs.  The  resi- 

the  children  of  Charles  Still  was  good,  due  of  his  estate,  the  testator  gave  to 

etc."  his  executors  in  trust,  to  divide  it  among 

1.  I  Jarm.  on  Wills  (5th  ed.)  *563;  his  children  and  daughter-in-law,  be- 

Theobald  on  Wills  (2d  ed.)  568;  Ad-  fore  named,  to  and  for  the  same  estates, 

diton  V.  Busk,  14  Beav.  459;  Cooper,  uses,  limitations  and  trusts,  etc.,  as  be- 

f .  Pitcher  4   Hare  485 ;    Dowling  v.  fore  provided.     He  authorized  his  ex- 

Dowling,  L.  R.,  I  Eq.  443.  ecutors  to  sell  any  of  the  real  property, 

*.  I  Jarm.  on  Wills  (5th  ed.)  ^564;  and  on  their  selling  any,  they  were  to 

Theobald  on  Wills  (2d  ed.)  568;  Green  arrange  it  so  as  to  make  up  the  share 

V.Ward,!  RU8S.262;  Ranelagh  v.Rane-  out  of  which  it  was  to  be  sold  equal  to 

^h,  12  Beav.  200;   Sparks  t/.  Restal,  the  other  shares,  so  that  no  one  of  his 

UBcav.  218;  Neighlx)ur  V.  Thurlow,  children,  or  such  devisees,  should   be 

2o  Beav.  33;  Hay  ton's  Trusts,  4  N.  R.  losers  by  such  sales,  or  less  benefited 

5j;  Seymour  v.  Kilbee,  L.  R.,  3  Ir.  33;  by  his  bounty,  thereby  devised  to  them 

Cooper  V,  Pitcher,  4  Hare  485.  severally  and  respectively.    At  the  date 
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Others  jointly,  after  the  death  of  A,  A  takes  no  estate  by  implica. 
tion,  since  the  heir  at  law  may  have  been  intended  to  take  in 
the  meantime.*     So  a  devise  to  one  of  several  coheiresses,  after 

of  the  will  his  daughter  J.  had  a  large  of  what,  in  the  absence  of  anj  gift,  he 

family  of  children,  and  her    husband  would  take  immediately  after  the  death 

was,  in  the  testator's  opinion,  unfit  to  of  the  testator.    To  make  sense  of  this 

manage  her  estate.     No  reason  or  cir-  you  must  take  it  as  expressing  an  inten* 

cumstance  appeared  which  could  have  tion  to  exclude  the  heir  at  law  till  that 

induced  the   testator  to  omit  a  provi-  time  arrives.     Now  an  heir  at  law  can 

sion  for  these  children.     On   the  con-  only  be  excluded  by  giving  the  prop- 

struction  of  the  will,  it  was  held  that  erty  to  somebody  else,  and,  therefore, 

the  effect  of  the  devise  was  to  vest  the  when  there  is  a  gifl  to  the  heir  at  law 

first  parcel  in  the  trustees,  in  trust  for  alone  of  real  estate  after  the  death  of 

J.  for  life,  with   remainder  to  her  chil-  A,  a  gift  of  a  life  estate  to  A  is  im- 

dren.  Sturges  v.  Cargill,  i  Sandf.  Ch.  plied,  because  in  no  other  way  can  the 

(N.  Y.)  3i§.     But  compare  remarks  of  heir  at  law  be  excluded.     But  If  the 

Lord  Cranworth  in  Lee?'.  Busk,  2  De  gift  of  the  estate  after  the  death  of  A 

G.  M.   &  G.  813;     Lord   Romilly   in  is  to  a  stranger,  that  reasoning  does 

Neighbour  v.  Thurlow,   38   Beav.  33;  not  apply,  for  the  stranger  takes  sim* 

Turner,  L.  J.,  in  Dowling  t'.  Dowling,  ply  and  entirely  by  the  bounty  of  the 

L.  R.,  I  Ch.  615;  Jussel,  M.  R.,  In  re  testator,  and  in  the  absence  of  any  gift, 

Coleman,  4  Ch.  Div.  165.  neither  after  the  death  of  the  named 

1.  1  Jarm.  on  Wills  (5th  ed.)  '532 ;  person  nor  at  any  other  time,  will  he 

Theobald  on  Wills  (2d  ed.)  564;  King  take  anything,  and  it  is  not  necesitary 

V,  Ringstead,  9  B.  &  C.  224;  17  £.  C  to  give  anything  to  A  in  order  to  post- 

L.  359;  Gardner  r.  Sheldon,  Vaughan  pone  the  gift  to  the  stranger,  for  there 

359;  Tuder  L.  C.  541 ;  Aspinall  v.  Pet-  is  no  difficulty  in  giving  an  estate  to 

vin,i  Sim.  &  Stu.  544;  Upton  v.  Ferrers,  the  stranger  on  the  death  of   A.,  leav- 

5  Yes.  Jr.  804;  Dyer  t\  Dyer,  i  Meriv.  ing  it  in  the  meantime  to  go  to  the 

414.     See   Lovett  v,  Gillender,  35  N.  heir  at  law. 

Y.    617;    Rathbone    v.    Dyckman,   3        **  Is  there  any  rule  established  by  the 

Paige  (N.  Y.  )  9;  Kelly  v,  Stinson,  8  authorities  as  applicable  to  a  gift  to 

Blackf.  (Ind.)  387;  Anders  T'.  Gerhard,  the   heir  at  law  and   another   person 

140  Pa.  St.  156;   McCoury  v.  Leek,  14  jointly  after  the  death  of   A.     I  am  of 

N.J.  Eq.  70;   Den  t*.  Holton,  23  N.J.  opinion  that  none  of  the  cases  estab- 

L.  425.  lish  any  rule  of  construction  appHca- 

In  Ralph  xk  Carrick,  11  Ch.  Div.  ble  to  such  a  case.  Although  cases 
878,  where  it  was  held  that  if  the  gift  have  been  cited  in  which,  in  a  gift  to 
over  was  to  the  heir  at  law  con-  an  heir  at  law  and  others  after  the 
jointly  with  other  persons,  no  estate  death  of  A,  a  life  estate  to  A  has  been 
arose  by  implication.  Cotton,  L.  J.,  implied,  none  of  the  judges  have  laid 
said  :  "  As  regards  the  raising  gifts  for  down  that  there  is  a  general  rule  of 
life  by  implication  arising  from  a  gift  construction  which,  unaided  by  any- 
to  some  person  after  the  death  of  the  thing  else  in  the  will,  will  raise  the  im- 
person  to  whom  it  is  sought  to  give  a  plication  from  a  devise  in  those  terms, 
life  estate  by  implication,  we  have  two  In  each  case  the  decision  has  been 
rules.  As  to  real  estate,  if  there  is  a  rested  on  the  particular  expressions  of 
gift  to  a  testator's  heir  at  law  after  the  the  will,  and  this  negatives  the  exist- 
death  of  A,  that  does  give  by  impli-  ence  of  any  such  general  rule  of  con- 
cation  a  life  estate  to  A.  If  there  is  a  struction  as  has  been  contended  for. 
^ift  of  the  testator's  real  estate  to  a  .  .  .  That  being  so.  does  this  case 
stranger  after  the  death  of  A,  that  does  come  within  the  principle  of  the  rule 
not  raise  the  implication.  applicable  to  a  gift  to  the  heir  at  law 

*'Then,   for  the   purpose  of    seeing  after   the  death  of  A,  or  within    the 

whether  the  principle  of  one  of   those  principle  of  the   rule   applicable    to  a 

rules  or  of  the  other  applies  to  the  gift  to  a  stranger  after  the  death  of  A? 

present  case,  we  must  consider  what  is  In  my  opinion  it  comes  within  the  latter, 

the  principle  of  the  two  rules.     As  re-  because,  although   the  heir  at  law  is 

gards  an  heir  at  law,  if  the  real  estate  one  of  the  persons  to  whom  the  gift  is 

is  given  to  him  alone  after  the  death  of  made,  it  is  not  necessary  to  give  to  anv- 

A  B,  there  is  a  gift  to  him  at  that  time  body  else  in   order  to    postpone   the 
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interest  he  is  to  take  under  the  will,  as  will  together,  without  supposing  that 
be  does  not,  under  the  gift,  take  that  the  testator  must  have  intended  to 
which,  independently  of  gift,  would  make  some  corresponding  disposition 
come  to  him.  Independently  of  gift  of  other  parts  of  the  property  or  previ- 
he  takes  the  whole  real  estate,  but  un-  ous  estates  therein,  not  expressed,  such 
der  that  gift  he  takes  only  a  share  in  corresponding  disposition  will  not  be 
it.  So  that,  both  as  regards  the  inter-  implied.  An  implication  may  also  be 
e«t  given  to  the  stranger,  and  as  re-  rebutted  by  a  contrary  implication 
gards  the  modification  of  the  interest  which  is  equally  strong.  Thus,  if  a 
which  the  heir  at  law  takes,  it  cannot  testator  should  devise  his  estate  to  his 
be  said  that  the  gift  after  the  death  of  wife  during  her  widowhood  only,  and 
A.,  is  inoperative,  unless  you  treat  it  to  his  heir  at  law  after  the  death  of 
as  a  postponement  of  the  gift  and  give  his  wife,  the  limitation  in  the  first  de- 
a  life  interest  to  A.*'  vise  could  not  reasonably  be  accounted 
Bslmttal  by  Oontrary  ImMloaAion. —  for  upon  the  supposition  that  the  tes- 
Where  a  testator,  being  seised  of  a  testator  intended  his  wife  should  en- 
dwelling  house  and  farm,  and  of  other  joy  the  estate  after  her  second  mar- 
property,  both  real  and  personal,  gave  riage,  and  consequently  it  would  rebut 
a  pecuniary  legacy  to  his  daughter,  the  presumption  arising  from  the 
payable  at  twenty-one,  or  on  her  last  devise,  that  he  intended  to  give 
marriage;  and  gave  to  his  wife  the  her  an  estate  for  life  absolutely.  In 
house  and  farm  and  his  furniture  for  such  a  case,  upon  the  second  mar- 
iii'e,  and  one-third  of  his  personal  prop-  riage  the  estate  would  go  to  the  heir 
ertj  absolutely,  and  then  concluded  as  at  law. 

follows:  *'And  after  the  death  of  my  '*In  the  case  under  consideration  the 
wife,  in  case  I  should  have  no  more  will  was  made  by  the  decedent  a  few 
children,  I  give,  devise,  and  bequeath  days  before  his  death;  probably  in  his 
unto  my  said  daughter,  my  said  dwell-  last  sickness,  and  in  contemplation  of 
ing  house  and  farm,  together  with  all  his  approaching  dissolution.  He  had  at 
the  rest  and  residue  of  my  personal  and  that  time  but  one  child,  an  infant  be- 
real  estate,"  it  was  held  that  the  wife  tween  one  and  two  years  of  age.  There 
did  not  take  a  life  estate  in  such  resi-  appears  to  have  been  a  solicitude  on 
due,  by  implication.  Rathbone  v.  Dyck-  the  part  of  the  testator  to  provide  for 
man,  3  Paige  (N.Y.)  lo.  Ingivingthe  other  children,  if  he  should  have  any, 
opinion  in  the  above  case  the  court  used  which  I  cannot  reasonably  account  for 
the  following  language :  "It  is  upon  under  the  circumstances,  except  upon 
the  principle  of  carrying  into  effect  the  the  supposition  that  he  expected  pos- 
supposed  intention  of  the  testator  that  thumous  issue.  The  general  intention 
all  the  cases  of  devises  and  bequests  by  of  the  testator  appears  to  have  been  to 
implication  have  been  decided.  If  the  give  to  his  widow  the  farm  and  dwell- 
particular  devise  or  bequest  cannot  rea-  ing  house  in  the  county  of  Westches- 
sonably  be  accounted  for,  except  upon  ter,  during  her  life,  and  to  his  child  or 
the  supposition  that  the  testator  in-  children  a  corresponding  equivalent  in 
tended  to  make  the  corresponding  dis-  legacies  out  of  his  personal  estate;  and 
position  of  other  parts  of  his  property,  then  to  divide  the  residue  of  his  per- 
or  of  previous  estates  therein,  the  sonal  estate  between  the  widow  and 
courts  will  carry  into  effect  the  inten-  his  child  or  children,  one-third  to  the 
tion  of  the  testator,  by  implying  such  former  and  two-thirds  to  the  latter, 
corresponding  disposition.  Thus',  if  the  The  legacies  to  the  daughter  and  to  his 
devisor  gives  to  his  heirs  at  law  the  whole  other  children,  if  he  should  have  any, 
of  any  portion  of  his  real  estate  after  were  not  to  be  paid  to  them  until  they 
thedeathof  his  wife,  and  there  is  noth-  arrived  at  the  age  of  twenty -one,  or 
ing  in  the  will  from  which  that  particu-  were  married  ;  and  from  the  age  of  his 
lar  devise  can  reasonably  be  accounted  wife  it  was  hardly  probable  that  she 
for,  except  upon  the  supposition  that  the  would  remain  single  until  that  time.  It 
decedent  intended  to  give  the  wife  the  is,  therefore,  rather  an  unnatural  pre- 
ttse  of  the  property  in  the  meantime,  sumption  to  suppose  the  testator  in- 
the  law  supplies  the  deficiency  in  the  tended  to  give  all  the  residue  of  his 
declared  intention  of  the  testator,  and  property  to  his  wife  for  life,  leaving  his 
gives  to  the  wife  a  life  estate  by  impli-  infant  child  or  children  wholly  unpro- 
cation.  On  the  other  hand,  if  the  par-  vided  for  in  the  meantime,  and  de- 
ticular  devise  or  bequest  can  be  reason-  pendent  upon  a  stepfather  for  sub- 
ably  accounted   for,  taking   the  whole  sistence." 
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the  death  of  A,  gives  A  an  estate  for  life.*     Upon  the  same 
principle,  if  personal  property  be  given  to  the  next  of  kin,  or  to 

Deyisee    Need  Not  Be  Described  as  not  in  itself  prevent  him   from  taking 

Heir — Time  Wben  Heir  Is  to  Be  Ascer-  other  lands  by  implication.     See  13  H. 

talned. — **  Of  course,  it  is  not  essential  7,  f.  17;  Brook,  Devise,  pi.  52,  cited  In 

to  the  doctrine  that  the  will  should  de-  Gardner   v,    Sheldon,   Vaughan  259; 

scribe  the  devisee  as  the  heir  apparent  Tudor    L.    C.  547.    Therefore,  where 

or   heir  presumptive   of   the  testator,  lands    are  devised   to  A  for  life,  and 

Thus,  a  devise  *  to  my  eldest  son  B,  after  the  death  of  A,  the  lands  previ- 

after  the  death  of  A,^  would  raise  an  ously    devised,    together    with    other 

implied  estate  for   life  in  A,  the  fact  lands,  are  devised  to  B,  A  wilt,  or  will 

being    that    B  is  the    heir  apparent,  not,  take  an  estate  for  life,  by  implica- 

though  not  designated  as  such.    The  tion,  in  the  other  lands,  according  as  he 

authorities  do  not  distinctly  inform  us,  is  the  heir,  or  a  stranger.      Aspinwall 

however,  whether,  in  order  to  raise  the  v.  Petvin,  i  Sim.  &  Stu.  544;  King  t\ 

implication,  the  devise  must  be  to  the  Ringstead,  9  B.  &  C.  218;  17  E.  C.  L. 

person  who,  according  to  the  state  of  3^9 ;    Attwater  v.  Attwater,  18  Beav. 

events  at  the  making  of  the  will,  would  330.     But  words  which,  taken  in  their 

be  the  testator's  heir,  or  the  person  who  grammatical  sense,  are  joint,  and  apply 

eventually  becomes  such.    The  former  to  the  two  classes  of  property,  will  be 

seems  to  be  the  preferable  doctrine;  for  construed  distributively  if  the  intention 

to  treat  it  as  applying  to  the  eventual  of  the  testator  is  mani^st  that  the  lands 

heir,  would  be  to  construe  the  will  ac-  not  expressly  devised  for  life,  are  to  go 

cording  to  subsequent  events,  in  oppo-  to  the  devisees  at  once.     Cook  x*.  Ger- 

sition   to  a  fundamental   principle  of  rard,  i  Saund.  183,  citing-  9  B.  &  C.  225 ; 

construction.     If,  therefore,  a  testator  Hutton  v,  Simpson,  2  Vern.  723;  Prec. 

having  two  sons,  A  and  B,  devise  real  Ch.    452 ;    Doe    v.    Brazier,    5   B.  & 

estate  to  B  (the  younger  son)  after  the  Aid.  64.    The  mere  fact  that  provision 

decease  of  his  (the  testator's)  wife,  this  has  already  been  made  for  A  will  be  an 

would  not,  it  is  conceived,  give  to  the  argument  against  giving  a  life  estate  by 

wife  an  estate  for  life  by  implication,  implication,  and,  therefore,  in  favor  of  a 

though  it  should  happen  that,  by  the  distributive  construction.     See  Stevens 

decease  of  A,  the  elder  son,  without  v.  Hale,  2   Dr.  &   Sm.  22;  James  v. 

issue,    in    the    testator's   lifetime,   the  Shannon,  I.  R.,  2  Eq.  118.     Of  course, 

younger  son  (1.  e.^  the  devisee)  had  be-  if  the  devise  after  the  death  of  A  can 

come  his  heir.     On  the  other  hand,  if  a  be  construed  as  merely  postponing  the 

testator,    whose    issue    was    an    only  vesting  in  possession  till  the  death  of 

daughter,  devised  real  estate  to  sucn  A,  no  argument  in  favor  of  implication 

daughter  after  the  death  of  his  wife,  can  arise.     Barnet  v,  Barnet,  29  Beav. 

and  it  happened   that  he  had  a  son  239.     And  in  the  same  way,  if  there  is 

afterwards  born,  who  survived  him,  the  a  residuary  devise,  so  that  nothing  is 

sound   conclusion   would  seem  to  be,  undisposed  of,  there  can  be  no  impli- 

that  the  wife  would  take  an  implied  es-  cation.      Horton  v,  Horton,  Cro.  Jac. 

tate  for  life,  though  the  ulterior  devisee  74. "    Theobald  on  Wills   (2d  ed.)  565. 

was  not  in  event  the  testator's  heir ;  1.  Theobald  on  Wills  (2d  ed.)  564 ; 

the  result,  in  short,  being  that  the  im-  Hutton  v,  Simpson,  2  Vern.  723 ;  Rex 

plication  occurs  wherever  the  express  v.  Ringstead,  9   B.   &   C.   218;   17   E. 

devise  is  to  the  person  who  is  the  testa-  C.  L.  359. 

tor's  heir  apparent  or  presumptive  at  *'This,  it  must  be  admitted,  is  a  con- 
the  date  of  the  will,  and  not  otherwise,  siderable  extension  of  the  doctrine,  and 
Perhaps,  when  the  distinction  between  carries  it  beyond  the  principle  on 
a  devise  to  the  heir  and  to  a  stranger  which  it  is  founded,  since  there  seems 
was  originally  established,  the  difficulty  to  be  not  the  same  absurdity  in  suppos- 
attending  the  application  of  the  doc-  Ing  a  testator  to  give  to  one  of  his  co- 
trine  to  an  heir  or  heiress  presumptive,  heiresses  after  the  death  of  another 
who  is  liable  to  be  superseded  by  the  person,  intending  it  to  descend  to  all  in 
birth  of  a  son  of  the  testator,  was  not  the  meantime,  as  where  the  devisee  is 
sufficiently  considered."  1  Jarm.  on  the  same  and  the  only  individual  upon 
Wills  (5th  ed.)  *533.  whom  the  intermediate  interest  would 

Further    Qualiflcatloiis. — "  The     ex-  have  descended.    The  point,  too,  rests 

press  gift  of  certain  lands  to  A  does  rather  on  dictum  than  decision,  for  the 
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one  of  the  next  of  kin,  after  the  d6ath  of  A,  A  will  take  a  life  in- 
terest by  implication,  if  there  is  no  residuary  bequest.*  But  if 
the  gift  over  be  to  other  persons  than  the  next  of  kin,  or  to  the 
next  of  kin  along  with  others,  A  takes  no  interest  by  implication.* 
u  Gift  to  A  till  Twenty-one,  with  a  Gift  Over  in  Case 
OF  Death  Under  Age. — Under  a  limitation  of  real  or  personal 
property  to  A,  till  twenty-one,  with  a  gift  over  if  he  dies  under 
twenty-one,  A  takes  by  implication  the  fee  in  realty,  or  an  abso- 
lute interest  in  personalty,  defeasible  upon  death  under  twenty- 
one.* 


case  in  which  Lord  Cowper  advanced  8.  Theobald  on  Wills  (2d  ed.)  '567; 
this  position  ^as  decided  upon  another  i  Jarm.  on  Wills  (5th  ed.)  '548;  Tom- 
point,  and  it  is  not  to  be  found  in  the  kins  v.  Tomkins,  cited  i  Burr.  234;  Paj- 
contemporarj  reports  of  the  same  case;  lor  v.  Pegg,  24  Beav.  105.  See  Gardiner 
but  it  was  referred  arguendo  as  a  settled  v,  Stevens,  30  L.  J.  Ch.  199;  In  re  Har- 
rule  of  law  in  another  case/'  i  Jarm.  rison*s  Estate,  L.  R.,  5  Ch.  408;  Crop- 
on  Wills  (5th  ed.)  *534.  See  Rex  v.  ton  v,  Davies,  L.  R.,4  C.  P.  159;  Wilks 
Ringstead,  9  B.  &  C.  218;  17  £.  C.  v,  Williams,  2.  J.  &  H.  125;  Savage  f. 
L.  359.  Tyers,  L.  R.,  7  Ch.  356. 

1.  Theobald  on   Wills  (2d  ed.)  566;  But  in  Fitzhunj  v,  Bonner,  2  Drew. 

I  Jarm.  on  Wills  (5th  ed.)*544;  Stevens  36,8  testator  gave  his  residue  to  his 

V.  Hale,  2  D.  &  S.  22 ;  Cock  v.  Cock,  wife,  for  her  own  and  her  son's  support, 

21    W.   R.   807;  Blackwall  v.  Bull,  1  clothing,  and  education,  until  the  son 

Keen.  176.    Compare  White  v.  Green,  should  attain  twenty-one.     If  the  son 

I  Ired.  Eq.  (N.  Car.)  45.  died  under  twentj-one,  then  the  tes- 

'*So  after  a  life  interest  to  A.,  with  a  tator  gave  all  the  interest  of  his  bank 

life  interest  in   certain   events   to  B.,  stock   to  his   wife  for    life;   ai^er  her 

followed  by  a  gift  over  after  the  deaths  death,  he  gave  all  his  property  to  his 

of  A.  and  B.,  a  life  interest  has  been  daughter.     It  was  held  that  the  son 

implied  in  B.  though  the  events  did  not  did   not  take  any  estate    by  implica- 

happen.    In  re  Betty  Smith's  Trusts,  tion  on  attaining  twenty -one;  but  there 

L.  R.,  I   Eq.  79;  In  re  Blake's  Trust,  was  an    intestacy,  Kindersley,   V.   C, 

L.  R,  3  Eq.  799.    See  Isaacson  v.  Van  saying :  **  The  testator  having  provided 

Goor,  42  L.  J.  Ch.  193;  21  W.  R.  156.  for    his  widow   and   his  son,    till   he 

Where  the  testator's  widow  was  direct-  should  attain  twenty-one,  and  having 

ed  to  carry  on  the  testator's  business,  provided  what  is  to  take  place,  if  his 

and  after  his    death   he   directed    his  son  should  die  under  twenty -one,  has 

property  to  be  divided  among  his  chil-  not  in  express  terms  made  any  provi- 

dren,  the  widow  took  a  life  interest  in  sion  for  the  event  of  his  living  to  at- 

theproperty,  upon  the  general  intention  tain  twenty -one.     Now,  can  I  imply  a 

to  keep  the  family  together.   Blackwell  gift  to  the  son,  in  the  event  of  his  at- 

V,  Bull,  I  Keen.  176.    See  Cockshott  v.  taining  twenty -one,  of  the  whole  of  the 

Cockshott,  2  Colly.  432.     A  residuary  property?     No  doubt  there  are  many 

bequest,  or  a  gift  in  default  of  appoint-  cases  where  the  court  will,  in  the  ab- 

ment,  where  the  bequest  after  the  life  of  sence  of  express  gift,  raise  a  gift  by  im- 

A.  is  made  under  a  power,  affords  an  plication ;  but  it  will  not  do  so  unless 

argument  against  the  implication  of  a  the  implication  is  nece8sary,irresistible, 

life  interest.      Cranley    v,   Dixon,   23  that  is,  where,  looking  at  the  language, 

Beav.  512;  Henderson  v.  Constable,  5  at  all  the  dispositions  of  the  will,  and 

Bear  397.     There  is  no  implication  in  the  circumstances,  there  is  an  irresisti- 

lavor  of  A.  where  the  gift  is  if  A.  dies  ble  inference   in  favor  of  implying  a 

under  twenty-one  or  unmarried,  since  gift.    But  do  I  find  here  any  such  ir- 

in  such  a  case  an  absolute  interest  and  resistible  Inference?    What  are  the  pre- 

not  a  life  estate  would  have  to  be  im-  vious  dispositions?     Until  the  son  at- 

plied.    James  v.  Shannon,  Ir.  R.,  2  Eq.  tains  twenty-one,  they  are  in  favor  of 

118;  Harris  v.  DuPasquier,  20  W.  R.  the  widow  and  the  son ;  if  he  dies  under 

W.**    Theobald  on  Wills  (2d  ed.)  566.  twenty-one,   they  are  in  favor  of  his 

S.  Ralph  t'.Carrick,  11  Ch.  Div.873.  widow.    What  is  there  to  lead  to  an 
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y.  Absolute  Interest  Not  Implied  from  Gift  till 
Twenty-one. — A  simple  gift  to  trustees  in  trust  for  A  till  he  at- 
tains twenty-one,  will  not,  in  the  absence  of  special  circumstances, 
give  A  the  absolute  interest.* 

k.  No  Implication  That  Equitable  Dispositions  Coin. 
CIDE  with  Legal. — Where  a  testator  gives  several  distinct  sub- 
jects of  disposition  to  trustees,  and  then  proceeds  to  dispose  of 
the  equitable  or  beneficial  interest  in  terms  applicable  to  one  of 
those  subjects  only,  there  is  no  necessary  implication  that  he  in- 
tended the  legal  and  equitable  disposition  to  be  coextensive,^ 
though  it  may  be  highly  probable  that  he  did  so,  especially  when 
the  omitted  subject  is  convenient  (though  not  essential)  to  the 
enjoyment  of  the  other. 

irresistible    inference  that,  if  the   son  the   legatees.    Peat   r>.   Powell,   Ambl. 

should  attain  twenty -one,  he  is  to  be  387;  1  Eden  479;  Wilks  v.  Willianis,  2 

benefited,  exclusively  of  the  testator's  j.  &  H.  125.    Or  again,  an  absolute  in- 

widow?     Then,  as  to  the  circumstances,  terest  has  been  given  because  the  trus- 

there  is  not  even  a  probability  that  a  tees  are  directed  to  apply,  not  onljr  the 

man  leaving  a  widow  and  a  son  should  interest,  but  the  produce,  till  the  lega- 

intend  to  provide  for  the  son  exclusive-  tees  attain  twenty-one.      Newland   v. 

ly,  leaving  the  mother  at  the  mercy  of  Shephard,  2  P.  Wms.  194."    Theobald 

the  son,  who  may  or  may  not  fulfill  the  on  Wills  (2d  ed.)  567. 

moral  obligation  cast  upon  him ;  still  2.  i   Jarm.  on  Wills  (5th  ed.)  ^549; 

less  is  there  anything  in  the  circum-  Stubbs  f .  Sargon,  2  Keen  255;    3   Myl. 

stances  in  this  case   to  lead  to  an  ir-  &  C.  507 ;  Jackson    r.  Noble,  2  Keen 

resistible  inference  of  any  such  inten-  590.     Compare   Ackers    v.   Phipps,  9 

tion."  Bligh  431 ;  3  CI.  F.  665. 

1.  Theobald  on  Wills  (2d  ed.)'567;  In  Stubbs  v,  Sargon,  2  Keen    255; 

Hedley's  Trusts,  25  W.  R.  529.    See  3  Myl.  &  C.  507,  as  stated  in  i  Jarm.  on 

McCutcheon  v.  Alien,  L.  R.,  5  Ir.  26S.  Wills  (5th  ed.)   *549,  "a  testatrix  de- 

In  Hedley's  Trusts,  25  W.  R.  529,  a  vised  to  trustees  and  their  heirs  her 

testatrix,   after  directing   payment   of  copyhold  dwelling  house  (wherein  she 

debts  and  legacies,  gave  all  the  residue  principally  resided),  garden  and  ground, 

of  her  estate  and  effects  to  a  trustee,  together  with  the  furniture  and  effects 

upon   trust  for   her  daughter  till   she  therein,  and  the  coach-house  and  stable 

should   attain  the  age  of  twenty-one  thereto    belonging,    and   also  the    ten 

years  or  marry,  whichever  should  first  cottages,  and  two  new  cottages  built  by 

happen,  and  appointed  the  trustee  sole  her,  with  their  appurtenances,  at  L., 

executor  of  her  will.     It  was  held  that  upon  trust,  that  the  trustees  and  the 

there  was  no  implied  gift  of  the  capital  survivors,  etc.,  and  the  heirs  or  assigns 

to  the  daughter  on  her  attaining  twenty'-  of  the  survivor,  should  pay  the  rents  of 

one  or  marrying.  the  said  hereditaments  to  her  niece  S. 

'*  But  very  slight  indications  of  inten-  S.,  the  wife  of  G.  S.,  or  permit  and 
tion  have  been  held  sufficient  to  give  suffer  her  to  use  and  occupy  the  said 
the  absolute  interest,  though  possibly  hereditaments,  during  her  life,  to  the 
some  of  the  earlier  decisions  may  be  intent  that  the  same  hereditaments, 
difficult  to  support.  In  some  cases  the  and  the  rents,  issues,  and  profits  there- 
court  has  found  a  direct  gift  to  the  of,  might  be  for  her  separate  use ;  and 
legatee,  with  a  superadded  direction  after  her  decease  to  G.  S.  for  his  life; 
that  it  was  to  be  in  trust  till  he  should  and  after  his  decease,  upon  trust,  that 
come  of  age.  Atkinson  v.  Naice,  i  Bro.  the  trustees  and  the  survivors  and  sur- 
C.  C.  91 ;  Hale  v.  Beek,  2  Eden  229.  vivor  of  them,  and  the  heirs  or  assigns 
SeeTunaley  7*.  Roch,  3  Drew.  720.  In  of  such  survivor,  should  be  possessed 
others  an  absolute  interest  has  been  of  and  interested  in  the  said  heredita- 
implied  from  a  direction  that  the  trust  ments,  in  trust  for  such  of  the  testatrix's 
is  to  cease  at  twenty-one,  or  from  a  ref-  nephews  and  nieces,  or  grandneph- 
erence  to  the  trustees  as  trustees  for  ews  and  grandnieces,  as  S.  S.  should 
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/.  Gifts  Implied  from  Powers  of  Appointment.— Where 
property  is  given,  or  appointed  under  a  general  power,  to  A  for 
^^K  and  after  his  death  to  such  children,  relations  or  other  de- 
fined class  of  objects,  or  in  such  shares,  as  he  shall  appoint,  a  gift 
oy^T  m\\  be  implied  to  the  objects  in  default  of  appointment,  on 
tht  assumption  that  the  testator  could  not  have  intended  the  ob- 
jects to  be  disappointed  by  the  neglect  of  the  donee  to  exercise 
the  power  in  their  favor.* 

appoint ;  and  in  default  of  appointment,  were  entitled  to  equal  portions.     Cath- 

upon  trust  that  the  said  trustees  and  ev  v,  Cathev,  9  Humph.  (Tenn.)  470. 

the  survivors  and  survivor  of  them,  or  Compare  Word  x\  Morgan,  5  Coldw. 

the  heirs  or  assigns  of  such  survivor,  (Tenn.)  407. 

should  sell  and  dispose  of  the  said  In  this  case  the  second  clause  in  a 
hereditaments  and  premises ;  and  the  will  was  as  follows :  "  I  give  and  be- 
testatrix  directed  that  the  produce  of  queath  to  my  beloved  wife,  all  my  es- 
such  sale  should  constitute  part  of  her  tate,  both  real  and  personal,  to  dispose 
residuarj  personal  estate.  The  will  and  divide  among  my  children  as  she 
containi*d  a  general  residuarj  clause,  may  think  best/'  It  was  held  that  the 
Lord  Langdale,  M.  R.,  held  that  the  will  did  not  vest  in  the  widow  an  ab- 
fumitare  and  effects  did  not  pass  to  S.  solute  interest  in  the  property  of  the 
S.,  but  belonged  to  the  residuary  leg-  testator,  but  only  a  qualified  inter- 
atees,  the  testatrix  having,  in  the  state-  est  in  the  same,  with  power  of  appoint- 
ment of  the  trusts,  employed  words  ment,  in  the  exercise  of  a  sound  discre- 
ooly  applicable  to  the  real  estate;  and  tion,  to  the  children.  And  thus  the 
Lord  Gotten  ham,  on  appeal,  was  of  the  exercise  of  this  power  of  appointment 
same  opinion,  observing,  that  it  was  is  a  condition  precedent  to  the  actual 
probable  the  testatrix  intended  that  the  enjoyment  of  the  estate,  in  whole  or 
furniture  and  effects  should  accompany  in  part,  by  the  children,  and  no  benefi- 
the  copyholds,  but  she  had  omitted  to  cial  interest  in  them  can  be  enjoyed 
declare  such  to  be  her  intention."  until  the  power  is  exercised.     Word  v. 

1. 1  Jarm.  on  Wills  (5th  ed.)  *55i.  See  Morgan,  5  Coldw.  (Tenn. )  407. 

Brownr.  Higgs,  4  Ves.708;  5  Ves.  495;  Time     When     Objeeta     Are    Aaoer- 

8  Ves.  561;  Cruwys  v.  Colman,  9  Ves.  talned. — '*  A  gift  arising  by  implication 

Jr.  319;  Forbes  v.  Ball,  3  Meriv.  437;  from  a  power  of  selection  or  distribu- 

Walsh  V.  Wallinger,  3  R.  &  M.  78;  For-  tion,  however,  applies  to  the  persons 

dycer.  Bridges,  10  Beav.  90;  Fen  wick  T>.  who  are  objects  of  the  power,  and  to 

Greenwell,  10  Beav.  412;  Reid  t'.  Reid,  them  only;  and,  consequently,  if   the 

25  Beav.  469;  Izod  r.  Izod,  32    Beav.  appointment  is  to  be  testamentary,  the 

242;  Salusbury  t*.  Denton,  3  K.  &  ].  gift  takes  effect  in  favor  of  the  objects 

5^5 ;  Alloway  v,   Alloway,  4   D.  &  W.  living  at  the  decease  of  the  donee,  to 

380;  Burrough  t\  Philsox,  5  Myl.  &  C.  the  exclusion  of  any  who  may   have 

73;  Falkner  I'.  Wynford,  15  L.  J.  Ch.  died  in  his  lifetime,  and  who,  of  course, 

8;  Caplin's  Will,  2  D.  &  S.  527 ;   Var-  could  not  have  been  made  objects  of  an 

rell  V.  Wendell,  20   N.  H.  431 ;  Smith  appointment  by  will.     Walsh  v.  Wal- 

V. Floyd,  140  N.  Y.  337.  linger,  2  R.  &  M.  78.  See  also  Kennedy 

A  bequest  was  in  the  following  Ian-  v.  Kingston,  3  !•  &  W.  431 ;  Freeland 

page:  **  I  give  to  my  wife  my  estate,  v.  Pearson,  L.  R.,  3  Eq.  658.     In  Falk- 

w>r  her  to  divide  amongst  my  children  ner  v.  Wynford,  15  L.  J.  Ch.  8;  9  Tur. 

*8  she  may  think  best.     If  she  should  xoo6,  the  power  was  to  appoint  by  deed 

marry  it  is  my  desire  that  the  property  or  will,  and,  consequently,  the  gift  by 

DC  divided  between  my  wife  and  my  implication  was  not  restricted  to  the 

children,  share  and  share  alike."  By  this  objects   living   at  the  decease   of   the 

clause  the  children  received  an  interest  donee.    An  express  gift,  in  default  of 

>n  the  property.     It  is  a  gift  to  them  ;  appointment,  applies  to  the  same  elates 

*nd  though  the  wife  might  postpone  of  persons  as  a  simple  gift  unconnected 

^  diVisfon,  and,  when  it  was  made,  with  any  power.     Pattison  t'.  Pattison, 

wyide  the  estate  unequally,  she  could  19  Beav.  638;  Richards  7'.  Davies,   13 

"^^defeaffhe  gift.     In  the  event  she  C.  B.  N.  S.  69,  861;  106  E.  C.  L.  69, 

'^  not  divide  the  estate,  the  children  S61.     And  it  is  said  that  a  gift  to  a  class 
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An  express  gift  over  in  default  of  appointment  precludes  all 
implication,*  but  a  gift  over  in  default  of  objects  of  the  power, 
strengthens  the  implication  in  their  favor.*  The  principle  does 
not  apply  where  the  donee  has  absolute  discretion  to  appoint,' 
nor  where. the  power  is  to  be  exercised  only  in  events  which  never 
happen,*  nor  where  the  power  is  to  appoint  in  favor  of  someone 
person  or  of  a  certain  member  out  of  a  class.*  A  bare  power  to 
appoint  a  sum  of  money  to  a  particular  person  will  not  give  that 
person  any  interest  if  the  power  is  not  exercised.® 

w.  Implication  of  Cross-Remainders— (See  Remainders 
AND  Executory  Interests,  vol.  20,  p.  868). — The  conclusions 
from  the  authorities  upon  the  subject  are  thus  stated  by  Mr.  Jar- 
man  and  his  English  editors  \^ 

I.  Under  a  devise  to  several  persons  in  tail,  being  tenants  in 
common,  with  a  limitation  over  for  want,  or  in  default,  of   such 

in  such  shares  as  A  shall  by  will  ap-  sary  inference  that  the  testator  intends 
point,  is  to  be  distinguished  from  a  that  a  qualification,  applied  by  him  ex- 
mere  power  for  A  to  give  among  the  clusively  to  the  objects  of  the  pcwer, 
class,  and  is  for  this  purpose  equivalent  should  be  extended  to  the  objects  of  the 
to  an  express  gift  in  default.  Lambert  gift  expressly  limited,  in  default  of 
V,  Thwaites,  L.  R.,  2  £q.  151.  But  in  appointment  to  a  class  of  objects  iden- 
Woodcock  r.  Renneck,  i  Ph.  72 ;  4  tical  in  other  respects  with  that  of  the 
Beav.  X90,  it  was  held  by  Lords  Ljnd-  power.  Thus,  where  (Smith  -v.  Death, 
hurst  and  Langdale,  that  the  question  5  Madd.  227)  the  devise  was  to  A  for 
who  were  entitled  under  such  gift  de-  life,  with  remainder  to  such  child  and 
pended  upon  the  construction  of  the  children  of  A,  and  him  surviving,  'who 
whole  clause,  including  the  words  im-  should  be  educated  as  a  memher  of  the 
porting  power.  Consequently,  if  all  Church  of  England,  in  such  parts  and 
the  objects  die  in  the  donee's  lifetime,  proportions,  etc,  as  A  should  appoint, 
no  gift  at  all  can  be  implied.  So,  al-  and,  in  default  of  such  appointment,  to 
though  the  power  be  to  appoint  by  deed  the  first  son  of  A  who  should  be  edu- 
or  will ;  yet,  if,  upon  the  true  construe*  cated  as  aforesaid,  and  the  heirs  of  the 
tion  of  the  instrument  creating  it,  the  body  of  such  son,  with  divers  remain- 
objects  of  it  are  required  to  be  living  at  ders  over ;  it  was  contended  that  as  the 
a  deferred  period,  the  implied  gift  in  power  of  appointment  was  restricted  to 
default  will  also  be  to  those  persons  ** surviving"  children,  the  gift  over  was 
only.  Halfhead  v.  Shepherd,  28  L.  J.  to  be  construed  with  a  like  limitation ; 
Q^B.  248;  5  Jur.  N.  S.  1162;  In  re  but  Sir  }.  Leach,  M.  R.,  held  that  such 
White's  Trust,Johns.656;  In  re  Phene's  a  construction  would  be  contrary  to  the 
Trusts,  L.  R.  5  Eq.  346 ;  Winn  r.  Fen-  force  of  the  expressions  used,  and  was 
wick,  1 1  Beav.  438 ;  Stolworthy  v,  San-  not  warranted  by  necessary  or  rational 
croft,  33  L.  L  Ch.  708;  10  Jur.  N.  S.  inference."  i  Jarm.  on  Wills  (5th  ed,) 
762.     But  it  has  been  doubted  whether  *552. 

the   point  of  construction  in  the  last  8.  In  re  Eddowes,  i  D.   &    S.    395; 

two  cases  was  rightly  decided.     L.  R.,  Theobald  on  Wills  (2ded.)  s7o.       Com- 

2  Eq.  160;  4  Ch.  Div.  68.  "     i  Jarm.  on  pare  Brook  v.  Brook,  3  S.  &  G.  280. 

Wills  (5th  ed.)  »55a.  4.  Theobald  on   Wills  (2d    ed.)    570; 

1.  Pattison  v.  Pattison,  19  Beav.  638;  Halfhead  v.  Shepherd,  28  L.    J,    q[j,  b. 

Roddy  V.  Fitzgerald,  6  H.  L.  Ca6.823;  248;  5  Jur.  N.  S.  1162. 

Goldring  v.  In  wood,  3  Giff.  139.  Com-  5.  i  Jarm.  on  Wills  (5th  ed.)  ♦^52  ; 

pare  In  re  Jeffery's  Trusts,  L.  R.,  14  Theobald  on  Wills  (2d  ed.)  ^70;    Sugd. 

Eq.  136.  on  Powers  (8th  ed.)  593  ;  Carthew  -o. 

a.  Theobald  on  Wills  (2d  ed.)  570 ;  Enraght,  20  W.  R.  743. 

I  Jarm.  on  Wills  (5th  ed.)*552;  Butler  6.  Theobald  on  Wills  (2d  ed.)    570; 

r.  Gray,  L.  R.,  5  Ch.  30.    See  Kellett  v.  BuUv.  Vardy,  i  Ves.Jr.  270.  See  Twee- 

Kellett,  Jr.  R.,  5  Eq.  298.  dale  v.  Tweedale,  7  Ch.  Div.  633. 

**And  there  is,  it  seems,  no  neces-  7.  2  Jarm.  on  Wills  (5th  ed.)  ♦ss^. 
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issue,  cross-remainders  are  to  be  implied  among  the  devisees  in 
tail.» 

2.  This  rule  applies  whether  the  devise  be  to  two  persons,  or  a 
larger  number,  though  it  be  made  to  them  "  respectively,*'  and 
though  in  the  devise  over  the  testator  have  not  used  the  words 
"  the  said  premises,"  or  "  all  the  premises,"  or  "  the  same,"  or  any 
other  expression  denoting  that  the  ulterior  devise  was  to  comprise 
the  entire  property,  and  not  undivided  shares.* 

3.  The  rule  applies  though  the  ulterior  devise  is  on  a  failure  of 
issue,  at  a  particular  period.' 

1.  See  Taaffe  v.  Conmee,  10  H.  L.  estate  on  trust  for  his  nieces,  M.,  B.,  S., 
Cas.  85;  Hannaford  v.  Hannaford,  L.  and  }•,  for  their  respective  lives,  as  ten->^ 
R.,  7  Q^  B.  116;  Holmes  v.  Mevnel,  ants  in  common,  and  on  the  death  of  all 
Raym.  452;  Liilibridge  v.  Adie,  i  oranjof  them,  then  as  to  the  part  of  her 
Mason  (U.  S.)  224;  Seabrook  v.  MikeU,  or  them  so  dying,  in  trust  for  all  and 
Cheeves  Eq.  (S.  Car.)  80;  Allen  v,  every  child  and  the  children  of  them 
Ashley  School  Fund,  102  Mass.  362;  respectively,  and  the  heirs  of  their 
Dow  V.  Doyle,  103  Mass.  489 ;  Parker  bodies ;  and  if  any  of  them  should  die 
r. Parker,  5  Met.  (Mass.)  134;  Hoxton  without  leaving  issue  living  at  her 
V.  Archer,  3  Gill  &  J.  (Md.)  199;  death,  then  in  trust  for  the  survivors 
Kerr  v.  Verner,  66  Pa.  St.  326;  Pierce  and  survivor  of  them  and  the  heirs  of 
u.  Hakes,  23  Pa.  St.  231 ;  Wall  v.  Ma-  her  and  their  bodies,  and  if  all  except 
guire,  24  Pa.  St.  348  ;  Turner  v,  Fow-  one  should  die  without  leaving  lawful 
ler,  10  Watts  (Pa.)  325.  Ciim/ar^  Fen  by  issue,  then  in  trust  for  such  only  or 
t'.  Johnson,  21  Md.  106.  surviving  niece  and  the  heirs  of  her 

Atestator,  after  giving  the  use  and  im-  body,  and  incase  of  a  total  failure  of 

provement  of  all  his  real  and  personal  issue  of  them,   then  in   trust  for  his 

property  to  his  wife  during  her  widow-  heirs.     B.  died  having  had  four  chil- 

hood,  made    the   following    residuary  dren,  three  of  whom  died  infants  and 

devise:  "  I  give  to  my  five  sons  all  the  unmarried.    J.  died  having  had  three 

residue  and  remainder  of  my  real  es-  children,  one  of  whom  died  an  infant 

tate,   to    be    equally    divided    among  and   unmarried.     M.   died   a  spinster, 

them,  they  to  come  into  possession  when  S.  was    a    spinster,    and    over    sixty, 

my  wife's  improvement  ends;  and  if  It  was  held   that  cross-remainders  m 

any  or  either  of  my  said  sons  should  tail  were   to   be  implied  between  the 

die  before  they  arrive  to  the  age  of  children  of  the  tenants  for  life.    Sir  G. 

twenty-one  years,  or  should  die  with-  Jessel,  M.  R.,  said :  "  The  difficulty  I 

out  any  legal  heir  of  their  body,  then,  feel  in  implying  cross-remainders  here 

and  in  that  case,  their  share  or  shares  is  that  the  gift  over  is  on  failure  of  issue 

shall  descend   equally  to  their  surviv-  at  a  particular  period.    In  the  ordinary 

ing  brother  or  brothers."     It  was  held  case  where  the  gift  over  is  on  an  in- 

that  each  of  the  sons  took  an  estate  tail  definite  failure  of  issue,  the  implication 

in  one* fifth  of  the  land  devised,  with  makes  an  exhaustive  disposition ;  noth- 

cross-remainders.    Parker  v,  Parker,  5  ing  can  descend  to  the  heir.  But  where 

Met.  (Mass.)  13^  the  failure  of   issue  is  restricted  to  the 

2.  Taaffe  t*.  Conmee,  xo  H.  L.  Cas.  death  of  the  tenant  for  life,  the  heir 
8^;  Hannaford  v.  Hannaford,  L.  R.,  7  may  come  in  after  all,  notwithstanding 
Q^  B.  116.  the  implication,  for  the  tenant  in  tail 

But  of  course,  if  the  several  shares  may  survive    the   tenant   for   life,  on 

are  to  go  over  to  the  ulterior  devisee  the    particular    period,  and    then   die 

upon   the  failure  of    issue  of  any   of  without  issue.     Still,  I  am  in  favor  of 

them, cross- remainders  will  not  be  im-  extending  the  rule,  if  it  is  an  extension, 

plied.     Baldrick   v.   White,   2    Bailey  ...     I  think  the   true   rule  is   laid 

(S.  Car.)  442;    Fenby  v,  Johnson,  21  down  in  the  old  case  of  Doe  v.  Webb, 

Md.  106.    See    Rbmainders,  vol.  20,  i  Taunt.  234,  that  in  order  to  ascertain 

p.  868.  whether  you  should  imply  cross-remain - 

8.  Maden  v.  Taylor,  45  L.  T.  Ch.  539.  ders,  you   have  to    ascertain   whether 

In  this  case,  a  testator  devised  free-hold  the  testator  intended  that   the  whole 
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4.  The  rule  applies  in  regard  to  executory  trusts  at  least, 
though  there  be  an  express  direction  to  insert  cross-remainders 
among  another  class  of  objects,  or  a  limitation  over  among  some 
of  the  same  objects,  and  even  in  direct  devises  an  express  limita- 
tation  of  cross-remainders  among  another  class  of  objects  has  been 
held  not  to  repel  the  implication.^ 

5.  The  word  remainder  following  a  devise  to  several  in  tail  will 
raise  cross-remainders  among  them.* 

estate  should  go  over  together.  If  you  would  be  an  absolute  intestacj  as  to 
once  get  to  that  point  that  he  intends  those  three -fourths.  That,  as  I  said 
the  whole  estate  to  go  over  together,  before,  is  not  to  be  read  as  being- 
you  are  not  to  let  a  fraction  of  it  de-  tlie  meaning  of  the  testator  where 
scend  to  the  heir  at  law  in  the  mean-  he  intends  obviously  to  keep  the  es- 
time.  You  are  to  assume  that  what  is  tate  together;  and  I  think  I  am  not 
to  go  over  together,  being  the  entire  es-  unfairly  extending  the  rule,  for  I  take 
tate.  is  to  remain  subject  to  the  prior  that  to  be  the  rule  in  implying  cross- 
limitations,  until  the  period  when  it  is  remainders,  and  consequently  I  so 
to  go  arrives.  hold." 

**  Now,  if  this  is  the  true  principle,  I         1.  2  Jarm.  on  Wills  (5th  ed.)  *554- 

think  it  applies  to  a  case  like  this,  where  '555  ;  Home  r.  Barton,  Coop.   357  ;    19 

it  is  plain  in  one  event  the  whole  estate  Ves.  Jr.  398.     See  Green  r.  Stephens, 

is  to  go  over  together,  although    it  is  12  Ves.  Jr.  419. 

possible  that  another  event  may  happen         In  Home  v.  Barton,  19  Ves.  Jr.  398, 

in  which  that  intention  may,  to  a  cer-  under  a  devise  in  trust  to  settle  on  the 

tain  extent,  be  suspended.'    The  trust  testator's  children  in  equal  shares  and 

here  is  for  all  the  nieces  for  their  re-  proportions,  undivided,  for  and  during 

spective  lives,  and  after  the  death  of  anv  their  respective  lives,  the  remainder  to 

of  them  (I  read  the  substance  of  the  their  issue,  severally  and  respectively 

limitations)  in  trust  for  the  children  of  in  tail  general,  with  cross- remainders 

her  or  them,  respectively,  and  the  heirs  over,  there  being  two  daughters,  cross- 

of  their  bodies  (whether  they  take  as  remainders    were    inserted,    not     only 

tenants  in  common,  or  as  joint  tenants  among  the  several  children  of  each,  but 

with   several    inheritances,    it    is    not  also  as  between  the  two  families.     Sir 

necessary  to  decide — that  would  depend  W.  Grant  said:  **  This  is  not  a  question 

on  the  word  "respectively"),  and  in  about  raising  cross- remainders  by  im- 

case  any  of  them  shall    die    without  plication;  but  the  settlement  contains 

leaving     lawful    issue    living    at    her  an   express  direction   to   insert    cross- 

or  their  decease,  then  in  trust  for  the  remainders.     Estates  for  life  only  are 

survivors  or  survivor  of  them  in  tail,  given  to  the  children,  with  remainders 

and  if  all  except  one  should  die  with-  in  tail  to  their  several  and  respective  is- 

out  leaving  lawful  issue,  then  in  trust  sue;  and  the  cross-remainders  are  direct- 

for  such  only  or  surviving  niece  in  tail,  ed  to  be  inserted  after  such  limitation. 

and   in  case  of   a  total   failure  of  his  That  direction  would  not  be  substan- 

nieces  (I  think  it  must  still  mean  at  tially  complied  with  without  inserting  a 

the  death),  then  in  trust  for  his  own  direction  that,  upon  failure  of  issue  of 

right  heirs — so  that  there  is  a  gift  over  the   one,   the  estate  should  go  to  the 

of  the  whole  estate  on  failure  of  some  other.     Even   under  a  direction    that 

kind   of    prior   limitations.       Now,    if  in    default    of    such    issue    it    should 

I  do  not  imply  cross-remainders,   the  go  over,   upon   the   modern  decisions 

result    will    be   that    in    the    case    of  cross-remainders    would    be    implied. 

Betsy,   who   had    four   children,  there  Here  is  no  disposition  of  the  reversion, 

will  be  an  intestacy  as  to  three  shares,  but  it  is  not  probable  that  he  meant  his 

that  is,  as  to  three-fourths  of  her  fourth  children,  to  whom  he  intended  to  give 

share,  until  it  shall  be  ascertained  that  only  estates  for  life,  should  take  the  fee, 

the  remaining  child  dies  also  without  whfle  there  was  any  issue  to  take  the 

issue ;   if   that   is   the  meaning  of   the  inheritance."' 

words  total  failure  of  issue,  or  if  it  is  to         2.  Doe  t'.  Burville,  2  East  47,  n.;  stated 

be  limited  to  dying  without  issue  at  2  Jarm.  on  Wills  (5th  ed.)  *552.    Com- 

her  own  death,  then,  of  course,  there  pare  Pery  r.  White,  Cowp.  777. 
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6.  It  is  no  objection  to  the  implication  of  cross-remainders  that 
there  is  an  inequality  among  the  devisees  whose  issue  is  referred 
to ;  some  of  them  being  tenants  in  tail  and  others  tenants  for  life, 
with  remainder  to  their  issue  in  tail.^ 

7.  A  devise  to  the  children  of  A  for  life,  and  for  want  and  in 
default  of  such  issue  then  over,  creates  cross-remainders,  by  impli- 
cation, for  life  among  such  devisees.* 

8.  The  better  opinion  is  that  statutes  which  provide  that  the 
words  "die  without  issue,'*  and  similar  expressions,  shall  be  con- 
strued to  mean  a  definite  failure  of  issue,  do  not  affect  the  forego- 
ing principles.* 

1.  SeeVanderplankr.  King,  3  Hare  I.  remainders  are  provided  between  cer- 
3.  2Jann.on  Wills(5thed.)*554,555 ;  tain  objects  in  certain  events,  the  im> 
Ashley  v,  Ashley,  6  Sim.  358.  See  also  plication  of  cross-remainders  between 
Pearce  v.  Edmeades,  3   Y.  &  C.  246;  those  objects  in  different  events,  does 
Walmsley  v.  Foxhall,  i  De  G.  J.  &  S.  not  arise;  so  that,  for  instance,  if  cross- 
605;  Loring  V.  Coolidge,  99  Mass.  191;  remainders  are  provided  between  the 
Cudworth  v.  Thompson,  3  Dei^aus.  (S.  children   of   separate   families   among 
Car.)  256;  Williams  f.   Kibler,  10  S.  themselves.cross-remainders  would  not 
Car.  427.  be  implied  between  the  children  of  one 
S.  a  larm.  on  Wills  (5th  ed.)  *555,  Tamil v  and  those  of  the  other.  Clache's 
note.   Compare  Forrest  v,  Whiteway,  3  Case,    Dyer    330,   however,  which   is 
Exch.  367.  usually  cited  on  this  point,  is  no  author- 
Mr.    Tbeobald'a     Ooncliislons.  —  Mr.  ity  for  any  such  proposition.     All  that 
Theobald  deduces  the  following  prop-  case  decides  is,  that  cross- remainders 
ositions  from  the  English  cases  :  cannot  be  implied  in  the  face  of  an  ex- 
*'  First.  If  there  is  a  devise  of  lands  to  press  limitation  over  in  a  certain  event 
two  or  more  as  tenants  in  common,  and  with  which  such  an  implication  would 
the  heirs  of  their  bodies  respectively,  be  inconsistent.   Seethe  remarks  of  the 
followed  by  a  gift  over  in  default  of  Lord  Justice  Turner  in    Atkinson    v. 
such  issue,  the  gift  over  takes  effect  Barton,  3  De  G.  F.  W\,  339;   and  the 
only  in  default  of  all   such   issue  as  decision  in  Rabbeth  t*.  Squire,  19  Beav. 
would  take  under  the  antecedent  limi-  77 ;  4  Dc  G.  &  }.  406,  was  based  on  to- 
tations,  and  therefore  cross -remainders  tally  different  grounds.     The  true  rule 
are  implied  between  the  tenants  in  tail,  is  laid  down  by  Turner,  L.J. :  'Cross 
Doe  V.  Webb,  i  Taunt.  234 ;  Powell  v.  remainders  are  to  be  implied  or  not, 
Howells,  L.  R.,  3  Q^B.  655;  Hannaford  according  to  the  intention.    The  cir- 
V,  Hannaford,  L.  R.,  7  Q^B.  116.    And  cumstance  of  remainders,  having  been 
if  the  gift  over  is  limited,  not  express-  created  between  the  parties  in  particu- 
Iv  in  default  of  issue,  but  as  a  remain-  lar  events,  is    a    circumstance    to   be 
der,  the  same  result  follows.      Doe  v,  weighed  in  determining  the  intention, 
Burville,  2   East  47,  n.    The  word*  re-  but  is  not  decisive  upon  it,'  Atkinson 
Tcrsion'  would  probably  now  be  held  i;.  Barton,  3  DeG.  F.&J,^jl8  (rez'ersed 
to  have  the  same  force,  notwithstand-  on  appeal,  but  on   different  grounds, 
ing  Pery  v.  White,  Cowp.  777.    The  10  H.  L.Ca8.3i3).  See  too  Vanderplank 
arguments  against  the   implication  of  v.  King,  3  Hare  i\  In  re  Ridge's  Trusts, 
cross-remainders,    founded    upon    the  L.  R.,  7  Ch.  665. 

number  of  the  devisees  and  such  words  *'  Fourth.    Cross-remainders  will  be 

as 'severally*  and  *  respectively,' or  the  implied  even  though,  as  the  result  of 

fact  that  the  whole  is   not   expressly  legal  rules  and  not  of  the  testator's  in- 

given  over,  must   now   be   considered  tention,  the  class  of  persons  between 

exploded.  whom  they  are  implied  take  different 

I                     '*  Second.  The  result  will  be  the  same  interests,  if,  for  instance,  some  are  ten- 

:                   U  the  gift  over  is  in  default  of  issue,  to  ants  in  tail,  others  only  tenants  for  life, 

laVe  under  the  preceding  limitations,  with   remainders  to  their  children  in 

\mng  at  the   death  of  their  parents,  tail.     Vanderplank  v.  King,  3  Hare  i. 

J                     .Viden  V.  Taylor,  45  L.  T.  Ch.  569.  "  Fifth.  Cross-remainders  will  be  im- 

*                       <•  Third.  It'has  been  said  that  if  cross-  plied  in  a  devise  to  the  children  of  A, 
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n.  Implication  of  Cross  Executory  Limitations. — In  the 

case  of  limitations  in  fee  of  the  realty,  or  of  absolute  interests  in 
personalty  among  several  devisees  or  legatees,  as  tenants  in  com- 
mon, with  a  limitation  over  in  case  they  all  die  under  age,  the 
better  opinion  is  that  cross  executory  limitations  among  the  sev- 
eral devisees  or  legatees  will  not  be  implied,  and  hence  the  share 
of  any  one  of  them  dying  during  his  minority  will  devolve  upon 
his  representatives,  unless  and  until  they  all  die  under  age.^ 

which  carries  to  them  only  a  life  estate,  overruled.    The  point  in  Beauman  v. 

with  a  gift  over  for  want  of  such  issue  Stock,  a  B.  A  B.  406,  wastotall^r  differ- 

of  A.     Ashley  v,  Ashley,  6  Sim.  358.  ent.      It  was  whether  benefit   of  sur- 

*' Sixth.   And  where  realty  or  person-  vivorship    would  be  implied    between 

alty  is  given  to  several  persons  as  ten-  tenants  in  common  taking  vested  in- 

ants  in  common  for  life,  with  remain-  terests,  and  the  incidental  remarks  of 

ders  to  their  issue,  followed  by  a  gift  Lord  Manners  cannot  be  considered  as 

over  if  all  should  die  without  leaving  overruling  a  case  expressly  approved 

issue,    cross-limitations     between    the  by  Lord  St.  Leonards  in  Vize'r.  Stoney, 

first  takers  and  their  families  will  be  i  D.  &  W.  348,  and  followed  b^'  Graves 

implied.    Itt  re  Ridge*s  Trusts,  L.  R.,  v.  Waters.  10  Ir.  Eq.  234/'    Theobald 

7  Ch.  665 ;  /«  re  Clark,  11  W.  R.  871.  on  Wills  (2d  ed.)  571. 
See  also  Coates  v.  Hart,  3  De  G.  J.  &        1.  "  The  question  whether  cross  ex- 

S.  504.  ecutory    limitations    can    be     implied 

**  Seventh.  But  cross-limitations  will  among  devisees  in  fee,  arises  when  real 
not  be  implied  so  as  to  divest  vested  in-  estate  is  devised  to  several  persons  in 
terests.  The  implication  arises  from  fee,  with  a  limitation  over,  in  case  they 
the  presumption  against  intestacy,  but  ail  die  under  a  given  age,  or  under  any 
where  there  are  vested  interests  there  other  prescribed  circumstances;  in 
can  be  no  intestacy.  See  Rabbeth  y'.  which  case  it  is  by  no  means  to  be  tak- 
Squire,  19  Beav.  70;  4  De  G.  &  J.  en  as  a  necessar}'  consequence  of  the 
4<^;  In  re  Clark,  11  W.  R.  871.  doctrine  respecting  the  implication  of 
**  Upon  the  same  principal,  when  the  cross-remainders  among  devisees  in 
testator  has  disposed  of  his  whole  in-  tail,  discussed  in  the  last  chapter,  that 
terest  in  realty  or  personalty,  if,  for  reciprocal  executory  limitations  'will  be 
instance,  absolute  vested  interests  have  implied  among  such  devisees  in  fee. 
been  given  to  several  tenants  in  com-  The  principal  difference  between  the 
mon,  with  a  g^ft  over  upon  the  death  of  two  cases  seems  to  be  this:  In  the  case 
all  in  certain  events,  cross-limitations  of  a  devise  to  several  persons  in  tail,  as- 
cannot  be  implied  between  them,  as  suming  the  intention  to  be  clear  that 
there  can  be  no  intestacy,  and  cross-  the  estate  is  not  to  ffo  over  to  the  re- 
limitations  would  divest  vested  in-  mainder-man  until  all  the  devisees  shall 
terests.  Skey  v.  Barnes,  3  Meriv.  334;  have  died  without  issue,  the  effect  of 
Bromheadi/.  Hunt,  2  J.  &  W.459;  Bax-  not  implying  cross-remainders  among 
ter  T'.  Losh,  14  Beav.  612  ;  Beaver  v.  the  tenants  m  tail  would  be  to  produce 
Nowell,  35  Beav.  551.  a  chasm  in  the  limitations,  inasmuch  as 

"  Eighth.    If,  however,  the  interests  some  of  the  estates  tail  might  be  spent, 

are   not  vested,  but  contingent,  with  while  the  ulterior  devise  could  not  take 

a  gift  over  upon  the  death  of  all  be-  effect  until  the  failure  of  all.     On  the 

fore  the  interests  vest,  the   argument  other  hand,  in  the  case  of  limitations 

against  an   intestacy   applies,  and   no  in  fee  of  the  realty,  and  of  absolute 

argument  can  be  raised  against  cross-  interests  in  personalty  (both  which  are 

limitations,  on  the  ground   that  they  clearly  governed  by  the  same  princi- 

would   divest  vested  gifts,  and  there-  pie),  as  the  primary  gift  includes  the 

fore,  in    all   probability,   cross  limita-  testator's  whole  estate  or  interest,  and 

tions   would    be  implied.    Mackell    v,  that  interest  remains  in  the  objects  in 

Winter,  3  Ves.  Jr.  236,   ^36;  Scott   v.  ever^  event  upon  which  it  is    not   di- 

Bargeman,  2  P.  Wms.  6S;  2  Eq.  Abr.  vested,   a  partial  intestacy  can    never 

542 ;  Graves  7>.  Waters,  10  Ir.  Eq.  234.  arise  from  want  of  a  limitation  over. 

There  are  no  grounds  ibr  supposing  To  introduce  cross-limitations    among 

Scott  V,  Bargeman,  2  P.  Wms.  68,  to  be  the  devisees  in  such  a  case,  would  t>e  to 
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What  Panes  Under  a  General  or  Beiidnary  Bequest.  —  See 
Legacies  and  Devises,  vol.  13,  p.  45. 

13.  What  Passes  Under  a  General  or  Besidnary  Devise. — See  Leg- 
acies AND  Devises,  vol.  13,  p.  51.  See  also  supra^  this  title, 
Wards  Descriptive  of  Property —  To  What  Period  Referred;  infra, 
this  title,  "  Lands''—''  Real  Estate^ 

14.  Under  What  Circnmstanoes  a  General  Devise  or  Bequest  Operates 
as  a  Good  Ezecntion  of  a  Power. — See  Powers,  vol.  19,  pp.  929,  936. 

15.  Ckinstructionof  Words  Descriptive  of  Property — a,  ''Lands" — 
"  Real  Estate  " — (i)  Reversionary  Interests, — A  general  devise 
of  lands  or  "  real  estate  "  carries  reversionary  interests,  in  the  ab- 
sence of  an  intent  to  the  contrary  ;*  as  where  the  testator  treats 
the  reversion  as  undisposed  of*  by  the  will.  A  devise  of  lands 
"not settled"  includes  an  unsettled  reversion  in  settled  lands.^  A 
charge  of  annuities  upon  the  lands  passing  by  the  general  words 
will  not  exclude  reversions,*  nor  will  the  fact  that  some  of  the 
limitations  of  the  will  are  inapplicable  to  the  reversion.* 

direst  a  clear  absolute  gift  upon  rea-  Ves.   Jr.   396;  Ford   v.    Ford,  6   Hare 

soning  merely  conjectural ;  for  the  argu-  486;  Chester  v,    Chester,   3   P.  Wms. 

mcnt  that  the  testator  could  not  in-  56;  Doe  v.  Fossick,  1  B.  &  Ad.  186;  20 

tend  the  retention  of  the  property  by  E.  C.  L.  374;  Mostyn  v,  Champneys, 

the  respective  devisees  to  depend  upon  i  Scott  293;  i  Bing.  (N.  Car.)  341.  See 

the  prescribed  event  not  happening  to  Brown  f.  Boyd,  9  W.  &  S.  (Pa.)  128; 

the  whole,  however  plausible,  scarce-  M'Cay  v.    Hugus,  6  Watts  (Pa.)  347; 

Ij  amounts  to  more  than  conjecture.  Drew  v.  Wakefield,  54  Me.  297;  0*Neale 

He   may    have    such    an    intention;  v.  Ward,  3  Har.  &  M.  (Md.)  93;  Hay- 

and,  if  not,  the  answer  is,  voluit  sed  den  v,  Stoughton,  5  Pick.  (Mass.)  538. 

non  dixit.    If,  therefore,  a  gift  is  made  2.  Strong  v.  Teatt,  2  Burr.  912. 

to  several  persons  in  fee  simple,  as  ten-  8.  Hawkins  on  Wills  '34;  Glover  v, 

ants  in  common,  with  a  limitation  over  Spendlove,  4  Bro.  C.  C.  337.  ''A  devise 

in  case  they  all   die  under  age,   the  of  land  not  settled,  or  out  of  settlement, 

share  of  one  of  the  devisees  dying  dur-  is  equivalent  to  a  devise  of  lands  not 

ing  minority  will    devolve  upon    his  otherwise  disposed  of,  over  which  the 

representatives,  unless  and   until  the  testator  has  absolute  dominion,  and  will 

whole  die  under  age.''    2  Jarm.on  Wills  therefore   pass  a  reversion  in   fee    in 

(5th  ed.)  ^556.    See  Skey  v.  Barnes,  3  settled  lands,  though  the  testator  may 

Meriv.354 ;  Turner  t;.  Frederick,  5  Sim.  confirm  the  settlement.     Incorporated 

466;Templeman  V.Warrington,  13  Sim.  Soc.  v,   Richards,   i    D.   &    W.    258; 

267;  Cohen   v.   Waley,   15   Sim.  318;  Chester   v.    Chester,  3   P.   Wms.   56; 

Baxter  v.  Fish,  14  Beav.  612  ;  Edwards  Atty.  GenM  v.  Vigor,  8  Ves.  256;  Jones 

V.  Tuck.  23  Beav.  268;  Beaver  t;.  No-  v.  Skinner,  5  L.J.  Ch.  N.  S.  87;  Kelley 

well,  25  Beav.  551;   Mair  v.  Quilter,  2  v,  Duflfy,  4  L.  "R.   Ir.  601;"  Theobald 

Y.  &    C.   C.   C.   465;   In   re   Ridge's  on  Wills  (2d  ed.)  162. 

Trusts,   L.  R.,  7   Ch.  665;   Fenby   v.  4.  Theobald  on  Wills  (2d  ed.)   162; 

Johnson,  21  Md.  iii.                   *  Doe  v.  Fossick,  i  B.  &  Ad.  186;  20  E. 

Cross  excepting  limitations,  how-  C.  L.  374 ;  Doe  v.  feyes,  i  B.  &  Ad. 
ever,  were  implied  in  regard  to  be-  593;  20  E.  C.  L.  448. 
quests  of  personalty  in  some  earlier  6.  Theobald  on  Wills  (2d  ed.)  163. 
cases.  Scott  v.  Bargeman,  2  P.  Wms.  *'  The  fact  that  the  limitations  on 
68;  Mackell  v.  Winter,  3  Ves.  Jr.  236,  which  the  reversion  is  dependent  are 
536.  Supposed  by  Jarman  to  have  such  that  some  of  the  limitations  of 
been  overruled.  2  Jarm.  on  Wills  (5th  the  will  cannot  take  effect  upon  the  re- 
ed.) *56i.  version,  will  not  prevent  the  reversion 

1.  Hawkins  on  Wills  '33 ;  Theobald  from  passing.     If  there  are  other  causes 

on  Wills  (2d  ed.)  162;  i  Jarm.  on  Wills  besides  the   reversion,  the  limitations 

(5th  ed.)  ^663;  Church  %\  Mundy,  15  inapplicable  to  the  leversion  will  be 
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(2)  Leaseholds  for  Lives. — A  devise  of  all  testators  "lands  and 
hereditaments,"  or  all  his  "real  estate,"  carries  leaseholds  for 
lives  as  well  as  freeholds  in  fee,  notwithstanding  some  parts  of 
the  will  are  inapplicable  to  them.* 

(3)  Leaseholds  for  Years, — At  common  law,  a  devise  of  **  real 
estate,"  "  lands,"  "  lands  and  tenements,"  or  "  lands,  tenements, 
and  hereditaments,"  did  not  carry  leaseholds  for  years,  unless  at 
the  time  of  the  devise  the  testator  had  no  freehold  lands  answer- 
ing the  description.*  The  rule,  however,  readily  yielded  to  indi- 
cations from  the  context  of  an  intent  to  pass  leaseholds,  as  where 
the  devise  was  of  lands  of  which  the  testator  stood  **  seised  or 
possessed  or  in  any  way  interested."*  Under  the  English  Wills 
Act,  a  devise  of  "  lands  "  includes  leaseholds,  unless  an  intent  to 
the  contrary  appears  ;*  but  it  seems  that  a  devise  expressly  of 
"  freehold  "  lands  or  "real  estate  "  is  not  within  the  act  and  only 
passes   leaseholds,  if   there  are  no  freeholds.^     Statutes  similar 

referred  to  the  other  lands  reddendo  562  ;  Chapman  t*.  Hart,  1  Vcs.  271.  See 
singula  singulis.  Doe  f .  Weatherby,  Day  v.  Trig,  i  P.  Wms.  286  ;  Doe  i*. 
II  East  323;  William  v,  Thomas,  12  Cranstoun,  7  M.&  W.  i ;  Minnis  t*.  Ay- 
East  141 ;  Freeman  v.  Chandos,  Cowp.  lett,  i  Wash.  ( Va.)  300.  But  see  Shreve 
363;  Doe  V.  Bartle,  5  B.  &  Aid.  493  ;  r.  Shreve,  17  N.  J.  Eq.  487. 
Morris  v.  Lloyd,  33  L.  J.  Exch.  202.  Understatutes  which  provide  that  the 
Under  this  head  would  come  all  wills  will  shall  speak  from  the  death,  the 
since  the  Wills  Act,  where  such  of  the  question  would  seem  to  be  whether  the 
limitations  as  can  never  take  effect,  testator  had  freeholds  at  his  death,  not 
upon  the  reversion,  may  be  looked  upon  when  the  will  was  made.  Sec  Gully 
as  intended  to  operate  upon  after  ac-  t>.  Davis,  L.  R.,  10  Eq.  562. 
quired  lands.  And  even  if  there  are  8.  Addis  v.  Clement,  2  P.  Wms.  456. 
no  other  lands,  the  reversion  will  pass  See  Hartley  v.  Hurle,  5  Ves.  Jr.  540; 
if  some  of  the  limitations  of  the  will  Swift  v.  Swift,  i  De  G.  F.  &  J.  160. 
are  applicable  to  it.  Church  v.  Somewhat  similar  limitations,  how- 
Mundy,  12  Ves.  Jr.  426;  Tennant  x\  ever,  without  the  word  "possessed.** 
Tennant,  Dru.  .temp.  Sugden  161 ;  i  have  been  held  not  to  pass  leaseholds. 
J.  &  L.  379  ;  Ford  x\  Ford,  6  Hare  Pistol  r.  Richardson,  2  P.  Wms.  459, 
486;  Roe  T'.  Avis,  4  T.  R.  605;  Good-  note;  Davis  i'.  Gibbs,  3  P.  Wms.  26.' 
title  V.  Miles,  6  East  494,  must  be  con-  4.  Theobald  on  Wills  (2d  ed.)  165. 
sidered  overruled.  If,  however,  none  Stat,  i  Vict.,  ch.  26,  §  26.  "And  be  it 
of  the  limitations  of  the  will  could  take  further  enacted,  that  a  devise  of  the 
effect  upon  the  reversion,  there  seems  land  of  the  testator,  or  of  the  land  of 
no  reason  for  supposing  the  reversion  the  testator  in  any  place,  or  in  the 
would  pass.  Tennant  v.  Tennant,  Dru.  occupation  of  any  person  mentioned  in 
temp.  Sugden  161 ;  i  J.  &  L.  379,  is  not  his  will,  or  other\t-ise  described  in  a 
contra,  since  the  devis'e  of  the  rever-  general  manner,  and  any  other  general 
sion  was  capable  of  taking  effect  so  far  devise,  which  would  describe  a  cus- 
as  the  life  interest  given  to  R.  was  con-  tomary  popyhold  or  leasehold  estate,  if 
cerned.  Goodtitle  T^  Miles,  6  East  494,  the  testator  had  no  freehold  estate 
seems  to  have  been  decided  upon  this  which  could  be  described  by  it,  shall 
principle,  though  the  facts  did  not  be  construed  to  include  the  customary 
justify  its  application."  Theobald  on  copyhold  and  leasehold  estates  of  the 
Wills  (2d  ed.)  163.  testator,  or  his  customary  copyhold  and 

1.  Wetgall  7'.  Brome,  6  Sim.  99;  leasehold  estates,  or  any  of  them,  to 
Fitzroy  v.  Howard,  3  Russ.  22q.  which  such  description  shall  extend,  as 

2.  Hawkins  on  Wills  ^30;  Theobald  the  case  may  be,  as  well  as  freehold 
on  Wills  (2ded.)  165;  1  Jarm.  on  Wills  estates,  unless  a  contrary  intention  shall 
(5th  ed.)  *668;  Rose   v.  Bartlett,  Cro.  appear  by  the  will." 

Car.  293;  Thompson  f.  Lawley,  2  Bos.        6.  Gully  t*.  Davis,  L.  R.,  10  Eq.  562. 
&  P.  313;  Gully  V.  Davis,  L.  R.,  10  Eq.     See  Emuss   r.  Smith,  2    Dc   G.   &   S. 
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to  the  English  Wills  Act  exist  in  the  States  of  Virginia,  West 
Virginia,  and  Kentucky,^ 

(4)  Beneficial  Interest  in  Mortgages, — A  general  devise  of  all 
testator's  lands,  tenements,  and  hereditaments,  does  not  carry  the 
beneficial  interest  in  money  secured  by  mortgages.*  But  a  devise 
of  particular  lands  of  which  the  testator  is  only  mortgagee,  to 
several  persons  in  succession,  would,  it  seems,  pass  the  ben- 
eficial interest,  as  something  was  clearly  intended  to  pass,  and 
the  limitations  are  inappropriate  to  a  devise  of  the  mere  legal 
estate.* 

(5)  Trust  and  Mortgage  Estates, — A  general  devise  of  testa- 
tors  *'  lands,'*  "  lands  in  A,"  or  **  real  estate,"  includes  lands  of 
which  the  testator  was  seised  as  trustee  or  mortgagee,  unless  an 
intention  to  the  contrary  appear* 
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Stone  V,  Greening,  13  Sim.  390; 
Turner  v.  Turner,  21  L.  J.  Ch.  843. 

1.  Stimson's  Am.  Stat.  Law,  %  2808; 
Virginia  Code,  ch.  118,  ^  15;  Ken- 
lucky  Gen.  Stat.,  ch.  113,  §  21;  West 
Virginia  Laws  (1882),  ch.  84,  ^  14. 

a.  I  Jarm.  on  Wills  (5th  ed.)  #689; 
Hawkins  on  Wills  *38;  Theobald  on 
Wills  (2d  ed.)  167;  Strode  v,  Russel,  2 
Vern.  624;  Casborne  v,  Scarfe,  i  Atk. 
605;  2  J.  &  W.  194.  See  Martin  r. 
Weston,  2  Burr.  969 ;  Martin  v.  Smith, 
124  Mass.  III. 

In  Casborne  v,  Scarfe,  2  J.  &  W. 
♦195,  Lord  Eldon  said  :  "  The  person 
having  the  equity  of  redemption  is 
considered  as  owner  of  the  land,  and 
the  mortgagee  as  entitled  onlj  to  re- 


shows  that  the  release  of  the  equity 
of  redemption  or  foreclosure  is  con- 
sidered in  equity  as  a  new  purchase 
or  acquisition  of  the  real  estate  in  the 
land." 

8.  Theobald  on  Wills  (2d  ed.)  167; 
Woodhouse  v,  Meredith,  1  Meriv.  450. 
See  Burdus  v,  Dixon,  4  Jur.  N.  S.  967; 
KnoUys  v.  Shepherd,  1  J.  &  W.  499  ; 
Clarke  v.  Abbott,  Barn.  Ch.  461. 

4.  Hawkins  on  Wills  *35;  1  Jarm. 
on  Wills  (5th  ed.)  693 ;  Braybroke  v, 
Inskip,  S  Ves.  Jr.  435;  Bainbridge  v. 
Ashburton,  2  Y.  &C.'C.  347.  See  Leeds 
T'.  Munday,  3  Ves.  Jr.  348;  Wall  v. 
Bright,  I  J.  &  W.  494  ;  Galliers  v. 
Moss,  9  B.  &  C.  267  ;  17  E.  C.  L.  375. 
See  Taylor  v.  Benham,  5  How.  (U.  S.) 


tain  it  as  a  security  or  a  pledge  for  270;  Richardson  v.  Woodbury,  43  Me. 

a  debt.    For  this  reason  a  mortgage,  206;  Abbott,  Petitioner,   55    Me.  580; 

though  a    fee,    is   considered    in   this  Jackson  r.  DeLancey,  13  Johns.  (N.Y.) 

court  as  personal  assets,  and  shall  go  537;  Merritt  x\  Francis  F.   Ins.  Co.,  2 

to  the  executor,  notwithstanding  that  Edw.Ch.  (N.  Y.)  547;  Downing r.  Mar- 

the  legal  estate   vests   in   the  heir  in  shall,  23  N.  Y.  366;  Bangs  v.   Smith, 

point  of  law.     The  husband  of  tifeme  98  Mass.  270;  Ballard  v.  Carter,  5  Pick, 

mortgagee  shall  not   be  tenant  by  the  (Mass.)     112;    Martin    v.    Smith,   124 


curtesy  of  the  mortgage,  unless  the 
mortgage  be  foreclosed,  by  which  it 
ceases  to  be  a  pledge.  It  shall  not  pass 
by  a  devise  of  all  his  lands,  tenements, 
and  hereditaments.  This  was  unani- 
mously resolved  by  Lord  Cowper,  as- 
sisted by  Lord  C.  J.  Trevor  and  Mr.  J. 
Tracy,  in  the  case  of  Litton  v.  Falk- 
land, 2  Vern.  625.  The  words  are:  *  It 


Mass.  Ill  ;  Cogdell  v.  Widow,  etc.,  3 
Desaus.  (S.  Car.)  346  ;  Gibbes  v. 
Holmes,  10  Rich.  Eq.  (S.  Car.)  484; 
Drane  v,  Gunter,  19  Ala.  731 ;  Wills  f. 


Cooper,  25  N.  I.  L.  161 ;  Van  Wagen: 

Vn,  20  N.  J.  " 
V.    Had  ley,  50   N.    J.    Eq.  547  ;    In 


en  7'.  Brown,  2< 


L.  196;  Marshall 

re 
Clowes  (1893),  Ch.  214;'  Heath  v, 
Knapp,  4  Pa.  St  230.   Compare  Breck- 


was   unanimously    agreed,    first,   that  inridge  v.  Waters,  4  Dana  (Ky.)  620. 

mortgages  in    fee,  although   forfeited  B.,  in  1770,  being  indebted  to  A.,  by 

when  the  will  was  made,  did  not  pass  three  several  bonds,  in  order  to  secure 

by   the    general   words ;  although    he  the  payment  of  the  same,  executed  to 

afterwards  foreclosed  those  mortgages,  A.  a  mortgage  on  all  his  lands  in  the 

Or  obtained  a  release  of  the  equity  of  province  of   New  York,  a  portion  of 

redemption,  they  should   not  pass  by  a  which  lands  were  referred  to  by  name 

will,'  but  go  to  the  heirs  at  law ;  this  and  part,  consisting  of  the  premises  in 
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question,  passing  under  a  general  debts.  In  re  Stevens'  Will,  L.  R^  6 
clause,  and  covenanted  that  on  default,  £q.  597.  In  such  a  case  it  is  reasonable 
the  mortgagee,  his  heirs,  etc.,  might  to  suppose  that  the  beneficial  owner- 
enter.  A.  died,  having  ordered  by  her  ship  and  the  legal  estate  were  meant 
will  all  her  estates  in  certain  patents  to  go  together.  If  the  devise  is  to 
and  elsewhere,  wheresoever  and  what-  trustees,  subject  to  a  charge  of  debts, 
soever,  to  be  converted  into  money  by  apparently  the  legal  estate  would  not 
her  executors,  and  to  be  equally  divided  pass,  the  arguments  from  the  conven- 
among  her  five  children,  who  were  to  ience  Of  uniting  the  legal  estate  with 
be  tenants  in  common  in  fee  of  the  the  beneficial  interest  being  away,  fn 
realty  until  such  sale  anfl  distribution,  re  Horsfall,  McClel.  &  Y.  292.  This 
In  1771,  before  the  death  of  A.,  the  is  a  fortiori  the  case  where  the  devise 
mortgage  had  become  forfeited,  and  a  is  to  trustees  subject  to  the  payment 
judgment  had  also  been  recovered  by  of  debts  upon  trusts  inapplicable  to 
A.  against  B.  B.,  by  his  will,  executed  the  legal  estate.  See  In  re  Packman, 
in  1780,  made  a  devise  of  his  estate  to  i  Ch.  Div.  215,  where  the  testator 
his  wife,  and  in  the  event  of  her  death  was  beneficially  interested  in  a  moie^ 
without  disposing  of  the  same  by  grant  of  the  equity  of  redemption.  But  if 
or  devise,  he  devised  it  over  to  his  the  trustees  are  directed  to  get  in  debts 
daughter  D.  In  1788,  the  judgment  due  on  anj'  security,  they  take  the  le- 
against  B.  was  revived  by  the  executors  gal  estate. '  In  re  Arrowsmith's  Trusts, 
oFa.,  and  the  jfiVtf /izciVrj  was  directed  6  W.  R.  643.  The  legal  estate  will 
to  the  heirs  of  B.,  who  were  summoned,  not  pass  where  the  devise  is  after  pay- 
but  not  to  the  wife  of  B.,  the  tenant  for  ment  of  debts  to  two  persons  as  tenants 
life,  who  was  not  summoned;  and  exe-  in  common.  Doe  v.  Lightfoot,  8  M.  & 
cution  was  issued  thereon  and  the  lands  W.  553.  Or  where  it  is  to  several  per- 
of  B.  sold  and  purchased  by  R.,  who  sons  in  definite  shares,  though  not  sub- 
had  married  one  of  the  daughters  and  ject  to  debts.  Martin  v.  Laverton,  L. 
devisees  of  A.,  and  conveyed  to  him,  R.,  9  Eq.  563.  Or  where  it  is  to 'an  in- 
who  took  possession  of  the  premises  in  definite  class,  as  tenants  in  common, 
question  under  that  deed,  which,  how-  In  re  Finney's  Estate,  3  GifT.  465.  See- 
ever,  it  was  now  conceded  did  not  pass  ond.  Mere  trusts  estates  will  not  be 
the  premises.  R.  procured  convey-  prevented  from  passing  under  a  general 
ances  from  three  of  the  other  devisees  devise  by  words  of  benefit  superadded, 
of  B.,  and  the  tenants  of  the  land  in  Bainbridge  v,  Ashburton,  3  Y.  &  C 
1790  attorned  to  R.  and  surrendered  347;  Sharpe  v,  Sharpe,  12  Jur.  598; 
their  possession  to  him,  and  agreed  to  Lewis  v.  Mathews,  L.  R.,  2  Eq.  177; 
hold  under  him.  The  wife  of  B.  having  and  see  Ex  p.  Shaw,  8  Sim.  159.  But 
died  after  devising  her  estate  to  trus-  they  will  not  pass  if  there  is  a  charge 
tees  in  trust  for  her  daughter  D,  it  was  of  debts,  whether  by  express  words  or 
held,  in  an  action  for  ejectment  on  the  by  implication  from  a  residuary  devise, 
demise  of  D.  and  her  trustees,  against  where  legacies  have  been  previously 
persons  claiming  under  R.,  that  R.  had  given.  Roe  t'.  Reade,  8  T.  R.  118; 
a  right  of  entry  under  the  will  of  A.,  as  Leeds  v.  Munday,  3  Ves.  Jr.  348;  Hope 
devisee  of  the  mortgage  which  passed  v,  Liddell,  21  Beav.  183;  In  re  Bellis* 
by  the  general  words  of  the  will,  Trusts,  5  Ch.  Div.  504.  See,  however, 
such  appearing  to  be  the  intention  of  In  re  Brown,  3  Ch.  Div.  156.  Kor 
the  testatrix,  and  that  the  defendant  where  the  devise  is  on  trust  for  sale, 
could  set  it  up  as  an  outstanding  title  Ex  /.  Marshall,  9  Sim.  555 ;  In  re 
to  defeat  the  action  of  the  plaintiff.  Cantley,  17  Jur.  124;  Morley*s  Will,  10 
Jackson  v.  DeLancey,  13  Johns.  (N.  Hare  293;  In  re  Smith's  Estate,  4  Ch. 
»  •)  .S37-  V>vw.  70.  Nor  where  the  devise  is  to 
"  There  is,  however,  a  distinction  uses  in  strict  settlement.  Thompson  v, 
between  cases  where  the  testator  is  Grant,  4  Madd.  232.  As  to  whether  a 
mortgagee,  in  trust,  and  where  he  is  also  devise  to  the  separate  use  will  prevent 
beneficially  entitled  to  the  mortgage  trust  estates  from  passing,  see  Lindsell 
money.  First.  Where  the  testator  has  v.  Thacker,  12  Sim.  178."  Theobald 
the  legal  estate  in  a  mortgage,  and  the  on  Wills  (2d  ed.)  168. 
beneficial  interest  is  also  vested  in  him,  A  devise  of  a  freehold  estate  will  not 
the  legal  effect  passes  under  a  gift  of  pass  a  mortgage  taken  back  by  a  testa- 
*  all  the  rest  of  my  real  and  personal  es-  tor,  upon  a  sale  of  the  property  subse- 
tate  to  A  for  her  own  use  and  benefit,'  quent  to  making  the  will.  In  r^  Clowes 
though    there    may    be    a  charge    of  (1893),  i  Ch.  214. 
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(6)  Lands  Contnuted  for, — Lands  contracted  for  pass  by  a  gen- 
eral devise  of  all  the  testator's  lands,  although  not  actually 
conveyed.* 

(7)  Lands  Contrtuted  to  Be  Sold. — A  general  devise  of  lands 
carries  the  legal  estate  in  lands  which  the  testator  has  contracted 
to  sell,  but  the  devisee  will  not  be  entitled  to  the  purchase-money 
beneficially.* 

(8)  "  Lands  '*  Includes  Houses,  Mines,  Wells— {See  Land,  vol. 
12,  p.  655). — Prima  facie  the  word  "  land  "  includes  houses,  mines, 
wells,  and  whatever  else  the  soil  may  hold  above  or  below  it,  the 
maxim  being  cujus  est  solum,  ejus  est  usque  ad  ccelum.^  The  term 
may,  however,  be  restricted  by  the  context  to  the  earth's  surface.* 

b.  Tenements — Hereditaments. — These  words  are  broader 
than  "  lands,"  and  include  every  species  of  realty,  corporeal  or  in- 
corporeal, that  may  be  holden  or  inherited.^  In  many  states, 
"land"  by  statute  includes  "tenements  and  hereditaments."* 

c.  Messuage. — See  Messuage,  vol.  15,  p.  386. 

d.  Premises. — See  Premises,  vol.  19,  p.  4, 
€,  House. — See  House,  vol.  9,  p.  777. 

/.  Curtilage. — See  Curtilage,  vol.  i,  p.  968. 

g.  Appurtenances. — See  Appurtenances,  vol.  i,  p.  644. 

A.  Farm. — See  Farm,  vol.  7,  p.  811. 

i,  'Devise  of  Free  Use — Use  and  Occupation. — A  devise 
of  the  "  free  use  "  or  of  the  **  use  and  occupation  "  of  land,  passes 
an  estate  in  the  land,  and,  consequently,  a  right  to  let  or  assign 
it,  and  is  not  confined  to  the  personal  use  or  occupation  of  the 
property,  unless  the  context  clearly  calls  for  a  more  limited  con- 
struction.^ 

i.  CoUinson  v.  Girling,  4  Myl.  &  C.  sonal  estate,  upon  trust  to  get  in  and 

75;  Atcherlej  v.  Vernon,  10  Mod.  518,  dispose  of  the  personalty ;  the  legal  es- 

See/«  r^  Champion,  I  Bush.    £q.  (N.  tate  being  required  for  the  purpose  of 

Car.)  248;    Gist  v,   Robinet,   3    Bibb  the    trust.      Wall  v.  Bright,  J.  &  W. 

(Ky.)  4;    Livingston    v.   Newkirk,    3  494;  Lysaght  v.  Edwards,  2  Ch.  Div. 

Johns.  Ch.  (N.  Y.)  316;  Smith  v.  Jones,  515.    But  it  will  not  if  the  devise  is  to 

4  Ohio  121.  tenants    in    common  with  limitations 

i.  Wall  V,  Bright,   i   J.  <jb  W.  494;  over.     Thirtle  r.  Vaughan,  24  L.  T.  5 ; 

Knollys  V.  Shepherd,  i  J.  &  W.479.  See  2  W.  R.  632.     A  devise  of  mortgaged 

Jackson  v.  DeLancey,    13  Johns.   (N.  estates  on  trust,  to  get  in  the  mortgage 

V.)  554;  Atwood   V.   Weems,   99  U.  debts,  will  not  pass  a  legal  estate  which 

S.  183.  has  descended  to  the  testator  as  heir  of 

"  Where  a  testator  has  contracted  to  a  deceased  mortgagee.     Ex  p.  Morgan, 

sell  real  estate,  so  that  he  is  a  construct-  10  Ves.  100.  '*     Theobald  on  Wills  (2d 

ive  trustee  of  the  legal  estate,  it  will  ed.)  169. 

pass  under  adeviseof  trust  estates,  and  8.  Co.  Litt.  4  a;  3  Kent^s  Com.  (13th 

not  under  a  general  devise  upon  trusts  ed.)  378;   Schouler  on  Wills  (2d  ed.)f 

for  sale.    Lysaght  v.  Edwards,  2  Ch.  ^  498. 

Div.   499.    Purser  v.  Darby,  4  K.  &  J.  4.  Schouler  on  Wills  (2d  ed.),  §'498; 

41,  only  decides  that,  where  the  estate  Haydon's  Will,  2  And.  123. 

contracted  to  be  sold  is  specifically  de-  5.  Bouv.  Diet.  "Tenements,"  **  Here- 

▼ifled,  it  is  excepted  from  a  general  de-  ditaments;'*  Schouler  on  Wills  (2d  ed.), 

vise  of   trust  estates.     If  there  is  no  §  498. 

devise  of  trust  estates,  the  legal  estate  6.  Stimson's  Am.  Stat.  Law,  §(  1300, 

in  lands  contracted  to  be  sold  will  pass  1301  and  Supp. 

onder  a  general  devise  of  real  and  per-  T.  i   Jarm.  on  Wills  (5th  ed.)  *798. 
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j\  Devise  of  **  Rents  and  Profits  "  or  "  Income  "  of 
Land. — A  devise  of  the  **  rents  and  profits  **  or  of  the  "  income  " 
of  land,  passes  the  land  itself,  both  at  law  and  in  equity.^  At 
common  law,  such  a  devise  carried  only  an  estate  for  life,  unless 
words  of  inheritance  were  added  ;•  but  under  the  English  Wills 
Act  of  Victoria,  and  corresponding  statutes  in  nearly  all  the 
United  States,  it  passes  a  fee,  or  at  least  the  whole  estate  of  which 
the  testator  had  power  to  dispose.'  It  seems  to  be  the  better 
opinion  that  a  direction  to  trustees  to  pay  an  annuity  out  of 
'*  rents  and  profits  creates  a  charge  upon  the  corpus  of  the  land 
where  the  purposes  of  the  trust  require  it,  unless  the  context 
shows  that  *  rents  and  profits '  means  only  '  annual  rents  and 
profits.'  "-* 

See  Cook  t*.  Gerrard,  i  Saund.  i86  e;  itself  and  the  principal  of  the  debts 
Whittome  T'.  Lamb,  i3  M.  &  W.  813;  passed  to  the  devisees,  and  that  the 
Rabbeth  t\  Squire,  4  De  G.  &  J.  406;  direction  that  the  one  should  remain 
Mannox  v.  Greener,  L.  R.,  14  Eq.  456;  unsold  and  the  other  be  re-invested  as 
Fillingham  v,  Bromley,  T.  oc  R*536;  it  might  be  received,  could  not  prevent 
Maclaren  t\  Staintor,  27  L.  J.  Ch.  the  children  from  now  claiming  the 
442;  Stone  V,  Parker,  29  L.  J.  Ch.  874.  principal.  Cassilly  t*.  Meyer,  4  Md.  i. 
See  Tobias  v.  Cohn,  36  N.  Y.  363 ;  A  testatrix  bequeathed  all  her  estate. 
Beekman  v.  Hudson,  20  Wend.  (N.  Y.)  real  and  personal,  after  the  payment  of 
53;  Garland  7'.  Garland,  73  Me.  97;  her  debts,  to  trustees,  to  collect  rents 
Pardue  v.  Givens,  i  Jones  Eq.  (N.  and  dividends,  and  pay  one-half  there- 
Car.)  307 ;  Hogan  v.  Hogan,  44  Mich,  of  to  her  granddaughter,  for  her  sepa- 
147.  rate  use;  and  to  divide  the  other  half 

1.  I  Jarm.  on  Wills  (5th  ed.)  *797.  As  equally  among  the  children  of  her  said 

to  devise  of  '*  rents   and   profits  *'   see  granddaughter.     It  was  held  that  the 

Co.  Litt.  4  b.  Parker  v.  Plummer,  Cro.  equitable  title  to  one-half  the  property 

Eliz.  190;  Johnson  v.  Arnold,   i   Ves.  was    vested     in    the     granddaughter. 

171  ;  Baines  v.  Dixon,  i  Ves.  42;  Doe  Sill's  Appeal,  i  Grant  Cas.  (Pa.)  335. 

V,  Lakeman,  2  B.  &  Ad.  42;  22  E.  C.  L.  As  to  devise  of  income,  see  Mannox 

19;    South    7'.   Alleine,    i    Salk.   228;  f.  Greener,  L.   R..  14  Eq.  456;  Samp- 

Blann  7*.   Bell,  2   De  G.  M.  &G.  781;  son  v.   Randall,  72  Me.  109;   Reed  r. 

Cooke    V.     Husband,     11     Md.     492;  Reed,  9  Mass.  372. 

France's  Estate,  75  Pa.  St.  220 ;  Ander-  The  principle  in  the  text,  of  course, 

son  V.  Greble,  i  Ashm.  (Pa.)  138;  Sill's  like  all   other   rules  of    construction. 

Appeal,  I  Grant  Cas.  (Pa.)  235  ;  Baker  yields  to  anything  in  the  context  indi- 

7'.  Scott,  62  111.  86;  Cassilly  v.  Meyer,  eating  a  contrary  intent.     Collier  r. 

4  Md.  i;  Earl  7-.  Rowe,   35   Me.  419;  Grimesey,  36  Ohio    St.    17;    Boyle  r. 

Smith  7'.  Dunwoody,  19  Ga.  237;  Craig  Parker,  3  Md.  Ch.  45. 

7>.    Craig,    3   Barb.   Ch.    (N.    Y.)  94;  2.  Hodson   v.  Ball,   14  Sim.  571;   i 

Chapman  7'.  Nichols,  61  How.  Pr.  (N.  Jarm.  on  Wills  '798. 

Y.  Supreme  Ct.)  275.  8.  Penty   v.   West,  6  C.  B.  aoi;  60 

Thus    a    testator    ordered    certain  E.  C.  L.  199;  Mannox  r.   Greener,  L. 

"  real  estate  to  remain  as  at  present  as  R.,  14  Eq.  456. 

long  as  the  law  will  allow/'  the  rent  to  4.  Hawkins  on  Wills  121,  cHingTrzi- 

be  divided  equally  among  his  children  ford  t\  Ashton,  i  P.Wms.  415 ;  Allan  v. 

and  their  legal  representatives,  and  his  Backhouse, 2  Ves.&B.64;Bootler.Blun- 

**  bank  stock  also  to  remain  unsold,  and  dill,  i  Meriv.  232  ;  Wilson  v.  Halliley,  2 

the    dividends    divided    in    the    same  R.  &  My.  590;   Phillips  r.  Gutteridge, 

manner,   and   any  monej' "   he   might  3  De  G.  J.  &  S.  332.      But  in  Delaney 

**  have   at  interest,  the  interest  to   be  v,  Aulen,  84  N.  Y.  16,  the   rule   was 

divided   in  the  same  manner,  and  the  said  to  be  much  relaxed.     In  this  case. 

principal,  as  fast  as  the  same  may  be  the  will  of  K.  gave  her  residuary  estate, 

paid,  to  be  re-invested,  and  the  interest  real  and  personal,  to  her  executors  in 

to   be   divided   as   aforesaid."     It  was  trust,  to  receive  the  rents  and  profits 

held  that  under  this  devise,  the  stock  of  the  real  estate,  to  invest  and   keep 
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invested  the  personal  estate,  and  to  ap-  means  to  pay  the  plaintiff's  annuity, 
ply  such  rents  and  profits  and  the  in-  They  are  given  to  the  executors  in 
terest  or  income  of  the  personalty  to  trust  to  receive  and  apply.  Generally 
the  use  of  her  husband  for  life,  except  speaking,  the  interpretation  of  the 
that  they  should  apply  to  the  use  of  words  *  rents  and  profits  *  is,  that  they 
the  plaintiff,  who,  the  will  states,  was  mean  the  annual  rents  and  profits, 
brought  up  by  the  testatrix,  "the  sum  of  (lleneage  v.  Andover,  3  Y.  &  J.  360  ; 
$500  per  annum  thereout,"  until  he  Allan  v.  Backhouse,  2  Ves.  &  B.  65.) 
reached  the  age  of  twenty -one,  after  If  there  were  no  contrary  adjudication, 
that,  "  the  sum  of  $1,000  thereout,**  it  could  be  fairly  argued  that  a  direc- 
during  the  life  of  her  husband,  and  tion  to  raise  money  by  annual  rents 
after  that,  ^  $3,000  thereout,  durine  his  and  profits  is  to  be  put  in  contradis- 
natural  life."  There  was  no  gift  of  the  tinction  to  a  sale  and  mortgage.  (Al- 
remainder.  The  testatrix  had  a  brother  Ian  v.  Backhouse,  3  Ves.  &  B.  65.)  In- 
living  at  the  time  of  making  the  will,  deed  the  Vice-Chancellor  of -£»^/««</, 
who  survived  her;  at  the  date  of  the  in  Forbes  v.  Richardson,  11  Hare  354, 
will,  and  at  the  time  of  the  death  of  said :  '  I  do  not  find  any  case  where  a 
the  testatrix,  the  income  from  the  re-  direction  for  payment  out  of  annual 
siduary  estate  was  ample  to  pay  the  rents  and  profits  has  been  held  to  give 
annuities  so  given  to  the  plaintiff  and  arightagain8tthecor/».v,  or  beyond  the 
leave  a  larger  sum  for  the  husband,  annual  or  current  rents  and  profits.' This 
After  the  death  of  the  latter,  the  prop-  remark,  however,  in  view  of  other  de- 
erty  did  not  yield  enough  to  keep  the  cisions,  must  be  confined  to  a  direction, 
real  estate  in  good  repair,  to  pay  taxes  where  the  word  *  annual '  is  expressly, 
and  incidental  expenses,  and  to  pay  the  or  by  most  clear  implication,  attached 
plaintiff  his  annuity.  In  an  action  ask-  to  the  words  '  rents  and  profits.'  It  is 
ing  for  a  construction  of  the  will,  and  not  too  much  to  say,  however,  that  the 
that  the  deficiency  be  paid  out  of  the  meaning  most  naturally  to  be  got  from 
corf  us  of  the  estate,  it  was  held  that  a  direction  to  take  rents  and  profits,  and 
the  intention  of  the  testatrix  was  that  thereout  to  pay  a  sum  of  money,  would 
the  gift  to  the  plaintiff  should  be  paid  confine  the  means  to  pay  to  the  moneys 
only  from  the  annual  profits  of  the  derived  from  the  rents  and  profits  as 
estate ;  and  that  no  part  of  the  cor-  thev  came  to  hand  from  year  to  year, 
fus  of  the  estate  could  be  applied  to  and  would  not  extend  to  an  appropria- 
make  up  the  deficiency.  In  this  case  tion  of  the  body  of  the  estate.  Lord 
Folger,  C.  J.,  said:  ''There  can  be  Eldon  said,  in  Bootle  v,  Blundell,  i 
no  question  that  the  testatrix,  when  Meriv.  192:  'If  I  were  asked  this 
she  made  her  will,  looked  upon  the  question  anywhere  but  in  Westminster 
rents,  profits  and  income  of  her  es-  Hall,  I  should  answer  in  the  affirmative, 
tate  as  enough  to  pay  this  annuity,  that  by  profits  he  probably  meant  an- 
to  leave  a  larger  sum  for  the  use  of  nual  profits  only.'  Judge  Cowen,  in 
her  husband  during  his  life,  and  for  Bloomer  v.  Waldron,  3  Hill  (N.  Y.) 
a  surplus  for  her  next  of  kin  after  361,  indicates  the  same  opinion,  and 
his  death.  She  designated  the  profits  as  says  that  the  natural  and  obvious  mean- 
the  fund  from  which  the  sum  should  ing  of  the  words  has  been  departed 
come  with  which  to  pay  the  annuity,  from  in  chancery  to  such  a  degree  as 
But  the  inquiry  may  not  stop  there,  may  entrap  a  plain  man;  and  that  a 
It  is  to  be  pushed  further,  until  it  is  forced  and  unnatural  interpertation  has 
learned  whether  she  meant,  if  that  fund  been  gone  into  in  pressing  exigencies, 
failed,  that,  nevertheless,  the  plaintiff  Yet  that  interpretation  has  become, 
should  be  paid  his  annuity  every  year  with  some  limitations,  a  well  estab- 
in  full,  though  the  body  of  the  estate  lished  rule  of  chancery.  '  Whatever 
should  be  impaired  or  consumed,  and  might  have  been  the  interpretation  of 
her  husband  in  his  lifetime,  and  her  these  words  had  the  case  been  new, 
next  of  kin  after  his  death,  get  nothing^,  whatever  doubt  might  arise  upon  them 
This  at  first  blush  seems  a  purpose  so  as  denoting  annual  or  permanent  prof- 
extreme  as  not  to  be  attributed  to  the  it,'  says  Sir  Thomas  Plumer,  *  it  is  now 
testatrix,  unless  the  words  she  has  used,  too  late  to  speculate,  this  court  having, 
as  construed  by  inexorable  rules,  and  by  a  technical,  artificial,  but  liberal  con - 
the  circumstances  of  the  case,  clearly  struction.  in  a  series  of  authorities,  ad- 
lead  thereto.  The  words  of  the  will  are  mitting  it  to  be  the  natural  meaning, 
to  the  effect  that  the  rents,  profits,  and  extended  those  words,  when  applied 
income  of  the  estate  shall  furnish  the  to  the  object  of  raising  a  gross  sum  at  a 
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k.  Estate. — **  Estate  "  is  a  word  of  comprehensive  significa- 
tion, and  carries  both  real  and  personal  property,  unless  confined 
to  the  personalty  by  the  context  or  by  clear  intent,  apparent  upon 

fixed  time,  when  it  must  be  raised  and  the  testator 's  intention  and  to  carrjr 
paid  without  dela^^  to  a  power  to  raise  that  intention  into  effect  (Baker  v, 
by  sale  or  mortgage,  unless  restrained  Baker,  6  H.  L.  Cas.  6i6);  wherein  that 
by  other  words.*  Allan  v.  Backhouse,  construction  is  to  be  given  that,  under 
2  Ves.  &  B.  65.  He  cites  and  discusses  the  circumstances,  appears  to  be  the 
many  cases,  and  adds:  *The  rule  has  correct  one,  each  case  getting  little  aid 
now  become  an  established  one  of  con-  from  the  authorities,  and  depending,  in 
struction,  not  permitting  the  court  to  a  great  degree,  upon  its  own  ctrcum- 
exercise  any  discretion.'  That  was  in  stances  and  language.  (  Id.;  per  Lord 
1813.  Two  things  are  to  be  noticed  in  Chelmsford,  Lord  Chancellor;  per 
the  first  of  these  remarks,  as  somewhat  Lord  Cairns,  L.  J. ;  Birch  r.  Sherratt, 
limiting  the  extent  of  it.  First,  that  the  L.  R.,  2  Ch.  644.)  As  expressed  by 
object  of  the  power  is  to  raise  a  gross  Lord  C  ran  worth,  in  Baker  v.  Baker,  6 
sum  at  a  fixed  time,  which  must  be  H.  L.  Cas.  616,  the  real  question  is,  is 
raised  and  paid  without  delay,  and,  that  which  is  given,  given  as  an  annuity, 
second,  that  the  direction  is  not  re-  or  as  the  interest  of  a  fund;  does  the 
strained  by  other  words.  Many  of  the  language  of  the  testator  import  that  a 
cases  are  where  legacies  are  to  be  paid  sum  at  all  events  is  annually  to  be  paid 
out  of  the  profits;  a  legacy  is  a  gross  out  of  his  general  estate,  or  only  that 
sum,  and  generally  to  be  paid  at  a  fixed  it  is  the  interest,  or  a  portion  of  the 
time  and  without  delay.  Some  of  them  interest,  of  a  capital  sum  that  is  to  be 
are  cases  of  annuities  which,  though  set  apart.  So  Denio,T.,  says:  *Noposi- 
payable  from  time  to  time,  are  at  each  tive  rule  of  ready  application  to  every 
time  of  payment  gross  sums  and  paya-  case  can  be  laid  down,  but  each  will 
ble  at  fixed  times.  An  annuity  falls  depend  upon  a  consideration  of  all  the 
within  the  rule,  unless  the  other  words  material  provisions  of  the  will  to  be 
of  the  will  restrain  it.  We  think,  construed,  and  of  the  extrinsic  circum- 
though,  that  later  adjudications  have  stances  respecting  the  testator's  family 
somewhat  relaxed  the  rule,  looking  and  estate,  which  maybe  fairly  brought 
at  the  purpose  that  first  set  it  up,  to  bear  on  the  question  of  intent.'  See 
viz.:  by  a  liberal  construction  of  the  Pierrepont  v.  Edwards,  25  N.  Y.  128, 
words  of  the  testator,  taking  them  to  the  authority  of  which  case,  it  is  plain, 
amount  to  a  direction  to  sell,  so  as  to  fettered  the  judgment  of  the  learned 
obtain  the  end  that  the  testator  in-  General  Term.  He  further  sajs  that 
tended  by  raising  the  money.  (2  Story^s  *  the  leading  principle  of  the  cases  is 
Eq.  Jur.,  ^  1064  a;  Green  v.  Belcher,  i  that  when  the  testator  bequeaths  a 
Atk.  505.)  So  that  it  has  come  in  the  sum  of  money,  or  which  is  the  same 
course  of  judgment,  that  not  only  the  thing,  a  life  annuity,  in  such  a  manner 
other  words  of  the  will  may  restrain  as  to  show  a  separate  and  independent 
the  operation  of  the  rule,  but  so  may  intention  that  the  money  should  be  paid 
all  other  indications  which  courts  are  to  the  legatee  at  all  events,  that  inten- 
wont  to  note,  in  order  to  gather  the  in-  tion  will  not  be  permitted  to  be  over- 
tention  of  the  maker  of  a  disposing  in-  ruled  merely  by  a  direction  in  the  will 
strument  in  writing.  The  courts  have  that  the  money  is  to  be  raised  in  a  par- 
been  ready  to  take  hold  of  the  context  ticular  way  or  out  of  a  particular  fund.* 
of  wills  to  hold  the  rule  in  check.  ( Wil-  and  cites  Dicken  v.  Edwards,  4  Hare 
son  V.  Halliley,  i  Russ.  &  M.  590;  273.  We  cannot  fail  to  perceive  that 
Small  V.  Wing,  j;  Bro.  P.  C.  (Tom'lin's  the  rigid  rule  stated  in  Allan  v.  Back- 
ed.) 66;  3  Y.  &  J.)  And  where  the  house,  2  Ves.  &  B.  65,  has  been  re- 
rule  has  been  applied,  the  use  of  it  laxed,  and  that  the  courts  may  now 
has  at  times  been  justified,  only  by  exercise  their  judgment.  And  the 
such  being  the  intention  of  the  testa-  question  arises  in  every  such  case, 
tor  as  derived  from  all  the  words  of  which  was  the  primary  and  most  materi- 
the  will.  ( Schermerhorne  v.  Scher-  al  portion  of  the  testator's  intent,  and 
merhome,  6  Johns.  Ch.  (N.  Y.)  70.)  which  was,  in  his  mind,  the  incident  to 
Indeed,  it  may  now  be  said  that  there  such  primary  intention  (A/.),  and  this 
is  no  principle  whatever  involved  in  may  be  gathered  from  the  context  of  the 
these  cases,  save  to  ascertain  what  is  will,  and  from  such  extrinsic  circum- 
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the  whole  will  ;*  and,  a  fortiori^  the  word  **  estate/*  if  coupled  with 
other  words  which  are  themselves  sufficient  to  carry  the  whole 

stances  as  are  properly  taken  into  view  it  was  held,  by  the  judicial  committee, 

in  such  a  case."  affirming  the  decree  of   the    court  in 

1.  Hamilton  v,  Hodsdon,  6  Moo.  P.  Bermuda^  that   the  remainder  in  fee, 

C.  76;  Hawksworth  v,  Hawksworth,  27  in  the  estate  "  P^"  passed  to  F^  under 

Beav.  I ;  Doe  v.  Morgan,  6  B.  &  C.  5x2;  the  residuary  clause.   In  this  case  Lord 

13  E.  C.  L.  239.    See   Stump  v.  De  Brougham  said  :  **  The  principle  is  now 

Neale,  2  Cranch  (C.  C.)  640;  Blaege  (whatever  it  may  have  been  anciently) 

V.  Miles,  I   Story  (U.  S.)  426;  Archer  perfectly  recognized,  nor  do   I  under- 

r.  Deneale,  i  Pet.  (U.  S.)  585;  Jackson  stand  it  to  be  substantially  disputed  on 

r.  Merrill, 6 Johns.  (N.  Y.)  191  ;Jfackson  the  side  of  the   appellant  at  the   bar, 

V.  DeLancey,  II  Johns.   (N.  YOS^S;  that  the  word  *  estate'   is  genus  gen- 

13   Johns.  (N.    Y.)    537;    Turbett    v»  tfra/ijjiMifffl,and  will,  by  its  own  prop- 

Turbett,  3  Yeates  (Pa.)   187;    Davies  er   force,  without    any   proof   aliunde 

V.  Miller,   i  Call.  (Va.)  127;  Cole  v.  of  an  intention  to  aid  the  construction, 

Claybom,  i   Wash.  (Va.)  262;  Doe  v.  carry  the  realty  as  well  as  personalty; 

Kinney,   3     Ind.     50 ;    Houghton    v,  and  is  not  to  be  confined  and  restrained 

Hapgood,  13    Pick.   (Mass.)  154;    Doe  to  personalty   only,  unless  there  is  a 

T>.  Roe,  I    Dev.    L.    (N.    Car.)   382;  clear  intent  expressed  in  other  parts  of 

Den  V.  Drew,  14  N.  J.  L.  68;  Nonis  v,  the  will,  to  be  gathered  either  from  the 

Clark,  10  N.  J.  Eq.    51;   Andrews  v,  whole  will,  which  (I  agree  with  what 

Brumfield,  32  Miss.    107;    Blewer    v.  Lord  Eldon  has  said  in  one  or  two  of 

Brightman,  4  McCord   (S.  Car.)   60;  the  cases  cited)  you  are  always  to  look 

Mumford's  Estate,   Myr.  Prob.   (Cal.)  to,  or  from  the  way  in  which  the  word 

133;  I^^n  V.  Snitcher,  14  N.  ].  L.  53;  is  used  in  the  particular  part  of  the 

Naglee's  Estate,  52  Pa.  St.  15^;  Smith  will   where   the  contested   use    of   it 

V,  Smith,  17  Gratt.  (Va.)  268;   Mat-  arises;   or    in    some  other  way   it    is 

thews  V,  Matthews,  13  La.  Ann.  107;  shown   to   t>e  restricted  to  mere  per- 

Oole  V.  Johnson,  3  Allen  (Mass.)  304;  sonal    estate,  contrary    to  the   strict, 

Dewey  v,  Morgan,  18    Pick.  (Mass.)  usual,  and  now  established  force,  effect, 

295 ;  ilavens  v.  Havens,  i  Sandf.  Ch.  and  value  of  the  word. 

(N.  Y.)  329;  Shumate  v.   Bailey,  no  "Now,  that  being  the  case,  the  only 

Mo.  411.  question   is  whether,  in  this  case,  the 

In  Hamilton  v.  Hodsdon,  6  Moo.  P.  natural  force  and  effect  of  the  word  is 

C.  76,  a  testator,  by  his  will,  devised  to  J.  restricted,  for  it  is  admitted,  on  the  part 

(his  heir  at  law)  part  of  his  estate  in  of  the  respondents,  in  favor  of  the  judg- 

fee,  and  also  a  life  estate  in  another  ment  of  the  court  below,  and  not  denied 

portion  of  his  estate  named  P. ;  and  also  at  all  in  that  judgment,  that  it  may  be 

gave  to  F.  (his  wife),  a  life  estate  in  so  qualified   and   restricted  as  not  to 

part  of  P., during  her  viduity,  with  re-  have  its  proper  and  natural  force;  if  I 

mainder  to  his  other  son  N.,  in  tail,  may  so  speak,  that  force  which  natur- 

remainder  to  his  (the  testator's)  daugh-  ally  and  properly  would  belong  to  it  if 

ters  for  life ;   and  after  giving  certain  not  so  restrained ;  or  that  it  may  be  so 

specific  chattels  to  P.,  the  will  pro-  restrained  by  matter  showing  the  gen* 

ceeded  as  follows :   "  I  give  all  the  re-  eral  intention  to  be  to  restrain  it,  or  any 

mainder  of  my  estate  that  is  now  in  my  words  used  in  collocation ;  for  instance, 

possession,  or  may  hereafter  be  mine,  with  the  other  words,  or  the  particular 

excepting  what  Iliave  particularly  giv-  mode  in  which  it  is  used  by  the  maker 

en  away,  unto  my  wife  F.   And  it  is  my  of  the  instrument.    Now,  it  is  needless 

will  that,  whatever  my  estate  may  con-  to  cite  cases  upon  this,  either  upon  the 

sist  of,  after  debts  and   legacies   are  legal  force  and  effect  of  the  word  if  not 

paid,  it  be  kept  together  under  the  di-  restrained,  or  upon  the  power  of  cir- 

rcctlon  of  my  wife  F. "     N.  died  with-  cumstances  to  except  it  from  that  gen- 

out  issue,  and  F.,  the  widow,  also  died,  eral  rule,  or  to  restrain  its  meaning,  for 

unmarried  and  intestate.    The  heirs  at  it  seems  to  be  generally  admitted.     It 

law  of  J.  sold  the  estate  P.  to  the  appel-  must  always  be  kept  in  view  that  no- 

lants,  subject  to  the  life  estate  of  the  body  here  contends,  nor  does  the  judg- 

daoghters.    In  a  suit  by  the  appellants,  ment  of  the  court  below  require  such 

tgaiiutthe  daughters  of  the  testator,  contention,     that    the    wora    'estate' 

tbe  co'/ieiresses  of  F.,  for  a  partition,  should  be  here  used  to  mean  only  real 
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personal  estate,  will  carry  the  realty,  as  otherwise  it  would  be  in- 
operative.* Whether  the  word  will  be  confined  to  personalty,  by 
a  context  composed  of  words  ejusdem  generis  exclusively  applica- 
ble to  that  species  of  property  which  are  not  in  themselves  sufficient 
to  pass  the  entire  personal  estate,  is  very  doubtful.  The  weight 
of  authority  is,  perhaps,  in  favor  of  the  restriction.* 

/.  Property —  ( See  Property,  vol.  19,  p.  283).  —  The  prin- 
ciples applicable  to  the  construction  of  the  word  '*  estate,"  apply 
equally  to  the  construction  of  the  word  "  property."* 

w.  Effects. — See  Effects,  vol.  6,  p.  174. 
«.  Mortgages — Securities  for  Money — Money  on  Secu- 
rity.— A  bequest  of  "mortgages,"  "securities  for  money,"  or 

estate.  In  means  both  realty  and  per-  White,  i  J.  &  W.  583;  Stokes  v,  Salo- 
sonalty,  and  the  fallacy  of  the  argument  mon6,9  Hare  75;  Lloyd  r.  Lloyd,  L.  R.,7 
for  the  appellants  throughout  appears  Eq.  458;  Longley  v.  Longley,  L.  R.,  13 
to  me  to  be  this:  They  say,  '  How  can  Eq.  133.  Real  estate  will  pass  even  if 
this  mean  real  estate,  when  you  have  thereare  no  words  technically  appropri- 
the  word  **  effects,"  which  only  applies  ate,  and  the  trusts  declared  are  not  liter- 
to  personalty?*  The  real  meaning  of  the  ally  applicable  to  realty,  if  they  can 
word  *  estate  '  is  not  '  real  estate,*  but  be  held  popularly  applicable.  Saumarez 
*real  *  plus  *  personal,*  and  so  reddendo  v,  Saumarez,  4  Myl.  &  C.  331 ;  D'Al- 
singula  sing-ulis^  these  words  which  are  maine  v.  Moseley,  i  Drew.  632  ;  Mor- 
toberestricted  words,  because  they  only  rison  v.  Hoppe,  4  De  G.  &  S.  234, 
apply  to  personal  estate  as  they  include  Thus  the  words  'collect  and  get  in* 
future  acquisitions,  which  would  not,  will  not  prevent  realty  from  passing, 
in  the  case  of  lands,  pass  under  such  a  Hamilton  v,  Buckmaster,  L.  R.,  3  Eq. 
gift.  As  the  words  are  not  intended  to  323.  So,  too,  if  the  trust  is  for  sale  or  in- 
be  used  as  excluding  personalty,  those  vestment,  the  inapplicability  of  the  sub- 
words  which  are  added  here  will  apply  sequent  trusts-  to  realty  is  immaterial, 
to  the  personal  part  of  the  estate,  and  O'Toole  t\  Browne,  3  El.  &  Bl.  572; 
it  does  not  follow  on  that  account  that,  Streatfield  v.  Cooper,  27  Beav.  33S; 
because  there  is  personalty  whereon  Fullerton  v,  Martin,  22  L.  J.  Ch.  893; 
they  can  operate,  therefore  the  realty  Dobson  v.  Bowness,  L.  R.,  5  Eq.  404. 
is  to  be  excluded.'*  See  also  Affleck  r.  James,  17  Sim.  121. 

1.  Theobald  on  Wills  (2d  ed.)  157;  If,  however,  the  gift  is  to  trustees, 
Tilley  v.  Simpson,  2  T.  R.  659  n  ;  Ed-  their  executors,  administrators,  and  as- 
war  ds  r^.  Barnes,  2  Bing.  N.  Cas.  252;  signs,  .on  trusts  exclusively  applicable 
29  E.  C.  L.  324;  Doe  T'.  Langlands,  14  to  personalty,  real  estate  will  not  pass. 
East  370 ;  Jongsma  i\  Jongsma,  i  Cox  Doe  v,  Buckner,  6  T.  R.  610 ;  Pagson 
362  ;  Patterson  T'.  Huddart,  17  Beav.  v.  Thomas,  6  Bing.  N.  Cas.  337;  Coard 
210;  Hamilton  v,  Buckmaster,  L.  R.,  3  v.  Holderness,  20  Beav.  147.**  Theo- 
Eq.  323;  Sanderson  v»  Dobson,  7  C.  B.  bald  on  Wills  (2d  ed.)  158. 
81 ;  10  B.  C.  47.  See  Dobson  v.  Bowness,  8.  Theobald  on  Wills  (2d  ed)  157; 
L.  R.,  5  Eq.  404;  LoftusT^.  Stoney,  17  Ir.  See  Brawley  v.  Collins,  88  N.  Car. 
Ch.  178;  Mayo  v.  Bland,  4Md.  Ch.  484.  605  ;   Taubenhan  v,  Dunz,  20  111.  App. 

3.  Lord     Hardwicke,    in    Tilley    v.  262 ;  Johnson  v.  Goss,  128   Mass.  433; 

Simpson,  2  T.  R,  659,  n, ;  D'Almaine  t-.  Otis  v.  Coffin,  7  Gray  (Mass.)  511 ;  Gib- 

Moseley,  I  Drew.  632;fo«/r^,  Loftus  f.  bens   v.   Curtis,  8  Gray  (Mass.)  392; 

Stoncy,  17  Ir.   Ch.  178;  In  re  Green-  Wheeler  r.  Dunlap,  13  B.  Mon.  (KyO 

wich  Hospital  Imp.  Act,  20  Beav.  458.  291 ;  Rossetter  v.  Simmons,  6  S.  &  R. 

Cases  in  Which  the  Trusts  Are  In'ap-  (Pa.)452;Fraserv.  Hamilton,  2  Desaus. 
plioableto  Realty. — "  If  there  are  any  (S.  Car.)  573;  M*Lenore  v.  Blocker,  i 
words  in  the  gift  accurately  applica-  Harp.  Eq.  (S.  Car.)  272;  Pell  v.  Ball, 
ble  to  realty,  such  as  *  devise,*  the  fact  Spears  Eq.  (S.  Car.)  48;  Den  z\  Payne, 
that  the  trusts  declared  are  only  appli-  5  Hayw.  (Tenn.)  104;  Atkins  r.  Kron, 
cable  to  personalty  will  not  prevent  2  Ired.  Eq.  (N.  Car.)  58;  Jameson,  Ap- 
the  real  estate  from  passing.  Doe  i'.  pellant,  i  Mich.  99 ;  Seekright  v,  Car- 
Chapman,  1  H.   Bl.   223;   Dunnage  v.  rington,  i  Wash.  (Va.)  45. 
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"money  as  securities/*  carries  both  the  beneficial  interest 
in  the  security  and  the  legal  estate  in  the  land,  subject  to  the 
mortgage,  upon  the  principle  that  the  testator  meant  the  lega- 
tee to  receive  the  money  and  possess  all  powers  necessary  to  re- 
cover it.* 

0.  Ground  Rents. — A  devise  of  freehold  or  leasehold  ground 
rents  passes  the  reversion.* 

p.  Money  or  Moneys.— See  Money,  vol.  15,  p.  702. 

q.  "  Money  Due  and  Owing.'' — **  Money  due  and  owing  at 
the  testator's  decease  "  will  pass  a  balance  at  bank,  damages  re- 
covered by  the  executor  and  unliquidated  at  death,  money  due  on 
a  policy  of  insurance  upon  the  testator's  life,  and  money  due  the 
testator  from  an  executor  where  the  estate  has  been  got  in  before 
the  testator's  death ;  •  but  will  not  pass  money  due  on  a  contract 
not  completed  till  after  the  testator's  death,*  nor  a  distributive 
share  in  the  residuary  personal  estate  of  another  person,  not 
ascertained  at  the  time  of  the  testator's  death.* 

r.  Ready  Money— Cash — (See  Ready  Money,  vol.  19,  p. 
971). — Ready  money  will  pass  money  in  bank  or  in  the  hands  of  an 
agent  used  as  a  banker ;  but  not  notes  of  hand,  debts  due  from 

1.  Hawkins  on  Wilis  ^48;  Schouler  on  money   lent   on   mortgage  where  the 

Wills  (2d  edO^  ^  524;  1  Jarm.  on  Wills  legal  estate  is  in  trustees,  and  the  testa- 

(5th  ed.)  ^699;  In  re  Ring's  Mortgage,  tor  is  entitled  only  to  the  residue  after 

5  DeG.  &  S.  644;  Renvoize  v.  Cooper,  certain  payments  (h).     Vaisey  v,  Rey- 

6  Madd.  371 ;  Knight  v,  Robinson,  2  K.  nolds,  5  Russ.  12  (a);  Hopkins  v.  Ab- 
&  ].  563;  Arro\vsmith*s  Trusts,  4  Jur.  bott,  L.  R.,  19  Eq.  222  (b);  Barry  t'. 
N.  S.  1123.  Harding,  1  J.  &  L.  475  (c);  Hudleston 

In  Re  Cantley,  17  Jur.  124,  Kincros-  r.  Gouldsbury,  10  Beav.  547;  Turner  v, 

ley,  C.   C,    held    that    a    bequest  of  Turner,  21  L.J.  Ch.  843  (d);  Ogle  v. 

"money  on  securities"  did  not  pass  the  Knipe,    L.   R.,  8  Eq.  434  (e) ;  In   re 

legal  estate.     But  in  Doe  v.  Bennett,  6,  Mason's  Will,  34  Beav.  494  (f) ;  Goold 

Exch.  892,  it  was  expressly  ruled  that  t'.  Teagiie,  7  W.  R.  84;  5  Jur.  N.  S.  xi6 

the  words '*to  receive  all  moneys  upon  (g) ;  Ogle  v,  Knipe,  L.  R.,  8  Eq.  434 

mortgage,"  were  Sufficient  to  pass  both  (h)."  Theobald  on  Wills  (2d  ed.)  148. 

the  money  on  mortgage  and  the  legal  8.  Theobald  on   Wills  (2d  ed.)  155; 

estate    upon    which    it    was    secured.  Maundy    v,    Maund}',    2   Stra.    1020; 

Parke,  B., said:  "It  must  be  assumed  Kaye  v,  Laxon,  i  Bro.  C.  C.  76;  Alex- 

f hat  the  testator  meant  his  wife  to  re-  ander  r.  Paxson,  47  Pa.  St.  la. 

ceive  the  money,  and  to  possess  all  pow-  8.  Theobald  on  Wills  (2d  ed.)  147, 

ers  necessary  for  the  purpose  of  recover-  citing  Carr  x\  Carr,  i  Meriv.  54 1 ;  Waite 

ing  it."    And  this  was  approved  in  Ar-  v.  Combes,  5  De  G.  &  S.  676 ;  Bide  t'. 

rowsmith'sTnists,  4-Jur.  N.  S.  fi23,by  Harrison,    L.  R.,  17   Eq.  76;   Petty  t». 

the  Lords   Justices.     See    Brown    v.  Willson,  L.  R.,  4  Ch.  574 ;   Bainbridge 

Brown,  6  W.  R.  613.  v.  Bainbridge,  9  Sim.  16.    See  Byron 

It  seems  that  the  Conveyancing  Act  v.  Brandreth,  L.  R.,  16  Eq.  47^.     See 

of  1881  has  altered  the  law  in  this  re-  Delamater's  Estate,  i  Whart.(Pa.)362. 

spect  in  England,     Sec   Money,  vol.  4.    Stephenson  r.  Dowson,  3  Beav. 

«S,  p.  70'-  342- 

Wbat  Seenrltles  for  Money  WIU  Not  6.  Martin  v,  Hobson,  L.  R..  8  Ch.  401. 

'M*.—"  *  Securities  for    money'    will  Otherwise,  however,  if  the  estate  has 

not  pass  a  balance  on  current  account  been  got  in  by  the  executor  so  as  to 

at  the  bank  (a),  money  on  a  deposit  ac-  constitute    a    debt    due     from     him. 

count  (b).  I.  O.  U.*s   (c),  shares  (d),  James,  L.  J.,  in  Martin  v.  Hobson,  L. 

bank  stock  (e),  mere  debts  (0»  a  lien  R,,  8    Ch.  406,  citing    Bainbridge  v. 

for    unpaid    purchase-money    (g),  or  Bainbridge,  9  Sim.  16. 
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an  agent  or  salesmaster,  dividends  not  demanded,  rent  or  interest 
due  on  mortgage.*  "  Cash  "  will  not  include  bonds,  long  annui- 
ties, or  promissory  notes.* 

s.  Goods  and  Chattels — (See  Chattels,  vol.  3,  p.  163; 
Goods,  vol.  8,  p.  1 362). — The  phrase  "  goods  and  chattels,"  unre- 
strained by  the  context,  will  carry  the  whole  personal  estate.* 
**  Chattels,  real  and  personal,"  unexplained  by  the  context,  will 
not  pass  realty.*  Under  a  bequest  of  goods  and  chattels  in  a 
particular  place,  choses  in  action,  as  bonds  or  securities  for  money, 
will  not  pass,  since  they  have  in  themselves  no  locality  distinct 
from  the  domicile  of  the  owner,  except  for  purposes  of  probate 
jurisdiction.* 

/.  Things.— See  Things,  vol.  25,  p.  1058. 
u.  Possessions.— See  Possession,  vol.  18,  p.  842,  note. 
V,  Household      Effects  —  Furniture  —  Goods.  —  See 
Household,  vol.  9,  p.  782,  note  3. 

16.  Meaning  of  Certain  Words  Descriptive  of  Objects^a.  Chil- 
dren.— See  Children,  vol.  3,  p.  229. 

b.  Grandchildren. — See  Grandchildren,  vol.  8,  p.  1412. 
r.*  Cousins.— See  Cousins,  vol.  4,  p.  462. 

d.  Nephews,  Nieces. — See  Nephews,  vol.  16,  p.  485. 

e.  Family.— See  Family,  vol.  7,  p.  807. 

/.  Next  of  Kin. — See  Next  of  Kin,  vol.  16,  p.  703 ;  Kin- 
dred, vol.  12,  p.  521. 

g.  Issue. — See  Issue,  vol.  11,  p.  868. 

A.  Descendants.  —  See  Descendants,  vol.  5,  p.  641;  Is- 
sue, vol.  II,  p.  868. 

/.  RELATiONS.^See  Relations,  vol.  20,  p.  728. 

17.  Construction  of  Gifts  to  Classes — a.  Distinguishing  Char> 

ACTERISTICS  OF  SUCH  GiFTS. — See  LEGACIES  AND  DEVISES,  vol. 
13,  p.  60. 

b.  Time  of  Ascertaining  the  Class — (i)  In  Gifts  to  Chil- 
dren.— In  the  case  of  gifts  of  real  or  personal  property  to  children 
as  a  class,  the  following  distinctions  have  been  adopted  : 

I.  If  the  gift  be  immediate  (1.  ^.,  to  take  effect  in  possession  eo 
instanti  the  testator  dies)  all  children  living  at  the  testator's  death 

1.  Theobald  on  Wills  (3d  ed.)  147;  4.  Grayson  v.  Atkinson,  i  Wil8.333; 

Parker  v.  Marchant,  i  Y.  db  C.  C.  290;  Theoblild  on  Wilis  (3d  ed.)  160. 

Poweirs  Trust,  Jo.  49;  Vaisey  v,  Rey-  5.  Schouler  on  Wills  (3d  ed.),  §  508; 

nolds,  5  Russ.  12;  Fryer  v.  Rankin,  zi  Theobald  on  Wills  (3d  ed.)  154;  Moore 

Sim.  55;    Smith   v,  Butler,    i  J.  &  L.  t;.  Moore,  i   Bro.  CO.   127;  Burke  v, 

693;  May  V,  Grove,  3  De  G.  &  S.  462.  Turner,  7  Sim.  681;  Fleming  v.  Brook, 

See  Smith  v,  Burch,  93  N.  Y.  338.  i  Sch.  &  Lef.  318 ;  Chapman  v.  Hart,  i 

3.  Beales  v.  Crtsford,  13    Sim.  592.  Ves.  371;  Lady  Aylesbury's   Case,    11 

8.  Schouler  on  Wills  (2d  ed.),  ^  508;  Ves.  662 ;  Hertford  v,  Lowther,  7  BeaT. 

I    Jarm.    on   Wills    (5th    ed.)    ♦751;  1.  SeeKingsley  v.  Blackmer(Vt.  1891), 

I  Schouler  on  Pers.  l^rop.  (2d  ed.),  ^  22  Atl.  Rep.  600;  Pennimen  t;.  French, 

16;  Kendall  v,  Kendall,  4  Russ.  370;  17  Pick.  (Mass.)  404. 

Moore  v,  Moore,  i  Bro.  C.  C.  127.    See  It  has  been  held,  however,  that  debts 

also    Jackson   v,  Robinson,   i    Yeates  due  from  persons  living  in  the  coun^ 

(Pa.)  1 01.  pass  under  a  gift  of  property   in   the 
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take,  to  the  exclusion  of  those  born  afterwards.^  The  fact  that 
there  is  a  gift  over  in  default  of  children  or  in  case  any  die  under 
age,  does  not  enlarge  the  class.*  If  there  are  no  children  in  esse 
at  the  testator's  death,  the  better  opinion  is  that  all  children  born 
at  any  time  afterwards  are  entitled.' 

2.  Under  a  gift  to  children  by  way  of  remainder,  all  are  entitled 
who  come  into  existence  before  the  period  of  distribution,  to  the 
exclusion  of  those  who  may  come  into  existence  at  any  time  after- 
wards.^ Under  such  a  limitation  the  children  in  esse  at  the  death 
of  the  testator  take  vested  interests,  subject  to  open  up  and  let  in 
those  afterwards  born  before  the  period  of  distribution.*     The 

county.  Tyrone  v.  Waterford,  i  De  G.  Shcp.  Touch.  438;  Weld  v.  Bradbury, 

F!  &  t  613.  2  Vern.  705 ;  Harris  v.  Llojd,  T.  &  K. 

1.  Theobald  on   Wills  (2d   ed.)  243;  310;  Hutcheson  v.  Jones,  2  Madd.  124; 

2  Jarm.  on  Wills  (5th  ed.)  *i56;  Single-  Shephard  v.  Ingrain,  Ambl.  448. 

ton  V.  Gilbert,  i    Cox    68;    Viner  v.  Formerly  there  was  some  doubt  as 

FranciSi  2  Cox  190 ;  Heathe  v.  Heathe,  to  whether  a  devise  of  realty  in  such 

2    Atk.    121;    Scott    V.    Harwood,    5  case  would  not  fail  altogether;  but  the 

Madd.  205  ;  Hill  v.  Chapman,  i   Ves.  better  opinion  now  is  that  such  a  devise 

Jr.405;  Garbrand  V.  Mayot,  2  Vern.  105.  would  go  to  all  after  born   children. 

See  Merriam   v.  Simonds,   12 z   Mass.  Theobald  on  Wills  (2d  ed.)  544,  citing 

198;  Gardiner  v.  Guild,  106  Mass.  25;  Fear.  Rem.  532;  Shep.  Touch.  438. 

Yeaton  v.  Roberts,  28  N.  H.459;  Hall  4.  Theobald  on  Wills  (2d  ed.)  244;  2 

r.  Smith,  61    N.  H.   144;    Meares  v.  Jarm.on  Wills (5th ed.)*i 56.  Remain- 

Meares,  4  Ired.  (N.  Car.)  192;  Knight  dbrs,  vol.20, p.  855;  Hamletts  v.  Ham- 

V,  Knight,  3  Jones  £q.  (N.  Car.)  167;  lett,  12  Leigh  (Va.)  350.     See  Knight 

Gross*  Estate,  10  Pa.  St.  361;  Shotts  r.  Knight,  3  Jones  Eq.  (N.  Car.)  167; 

V.  Poe,  47  Md.  514;  Post  V,  Herbert,  Heilman    v.    Heilman,    129    Ind.    59; 

27  N.  J.  Eq.  540;  Chasmar  v.  Bucken,  Lombard  v,  Willis,  147  Mass.  13;  Brit- 

37  N.  J.  Eq.  415;  Downing  v,  Marshall,  ton  v.  Miller,  63  N.  Car.  268 ;  Teed  v, 

23  N.  V.  373 ;  Tucker  V.  Bishop,  16  N.  Morton,  60   N.   Y.   503;    Haskins  v. 

Y.  402 ;  Mowatt  v,  Carow,  7  Paige  (N.  Tate,  25  Pa.  St.  249 ;  Wilson  v.  Corbin, 

Y.)  339;  Palmer  v,  Horn,  20  Hun  (N.  i  Pars.  Sel.  Cas.  (Pa.)  347;  Server  v. 

Y.)  70;  Springer  V.  Congleton,  30  Ga.  Berndt,    10  Pa.  St.  213;    Swinton   v. 

977.    But  see  Cook  v.  Cook,  2  Vern.  Legare,  2  McCord  Eq.  (S.  Car.)  440  ; 

545;  Northey  v.  Strange,  i   P.  Wms.  Cole  v.  Creyon,  1  Hill  Eq.  (S.  Car.) 

341;  Wood  V,  McGuire,  15  Ga.  202;  311;  Clarke   v,  Terry,  34  Conn.  176; 

Abbott  V.  Essex  Co.,  x8  How.  (U.  S.)  Hill  v.  Rockingham  Bank,  45  N.  H.270. 

202;  Conner  t\  Ogle,  4  Md.  Ch.  425;  6.  2  Jarm.  on  Wills  (5th  ed.)   157; 

Griffin  v.  Lynch,  16  Ind.  396 ;  Soteldo  McGregor  v.  Toomer,   2  Strobh.  Eq. 

V.  Clement,  29  Ohio  L.  J.  384.  (S.  Car.)  51 ;  Crim  v.  Knotts,  4  Rich. 

A   devise    to    **  B's  children,  their  Eq.  (S.  Car.)  340;   Hamletts  v.  Ham- 

heirs  and   assigns  forever,"  vests  the  lett,   12   Leigh   (Va.)  350;   Denny  v. 

property  in  such  as  may  be  in  esse  at  Allen,  i  Pick.  (Mass.)  147;  Annable  v. 

the   testator's    death.    Wood  v.   Mc-  Patch,  3  Pick.  (Mass.)  360;  Johnson  v. 

Goire,  15  Ga.  202.  Valentine,  4  Sandf.  (N.  Y.)  36;  No- 

t.  Theobald  on  Wills  (2d  ed.)  244;  dine  t;.  Greenfield,  7  Paige (N.  Y.)  544; 

Davidson  v,  Dallas,  14  Ves.  Jr.  576;  Campbell  v.   Stokes,   142   N.   V.  23; 

Berkeley  v.  Swinburne,  16  Sim.  275;  Harris  v,  Alderson,  4  Sneed  (Tenn.) 

Andrews  v,  Cartington,  3  Bro.  C.  C.  250;  Hovey  v,  Nellis,  98  Mich.  374; 

¥>i;  Scott  V.  Harwood,  5  Madd.  205.  Budd  v.  Haines  (N.  J.  Eq.  1894),  29 

oee  Hutcheson  v.  Jones,  2  Madd.  406;  Atl.  Rep.  170. 

Chasmar  V.  Bucken,  37  N.  J.  Eq.  415;  Remainders,  vol.  20,  p.  854.  Corn- 
lit^  v.^zjre^  3  N.  i.  L.  183;  Chase  v.  pare  Cleghorn  v.  Scott,  86  Ga.  496; 

Lockerman,  11    Gill  ft  J.  (Md.)   185;  Bruce  v.  Bissell,  119  Ind.  529;  Dole  t^. 

Walker  v,  Williamson,  25  Ga.  549 ;  Lo-  Keyes,  143  Mass.  237 ;  Ballard  v,  Ballard, 

rillard  v, Coster,  5  Paige*  (N.  Y.)  172.  18  Pick.  (Mass.)  41 ;  Haskins  r.  Tate,  25 

S.  Theobald  on  Wills  (2d  ed.)  244:  Pa.  St.  249;  Yeaton  v.  Roberts,  28  N. 
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rule  is  the  same  whether  the  gift  over  be  a  remainder  or  an  execu- 
tory interest,*  nor  does  the  fact  that  there  is  a  gift  over  in  case  of 

H.  459;  Phillips  r.  Johnson,  14  B.  Mon.  her  decease  to  be  equally  divided,  share 

(Ky.)  140;  McArthur  c'.  Scott,  113  U.  and  share  alike,  amongst  all  her  chil- 

S.  340.  dren,  to  them  and  their  heirs ;  and  if 

R.  devises  real  and  personal  estate,  I  should  have  no  child  hy  my  vrife, 
after  the  death  of  his  wife,  to  whom  I  do  then  give  and  bequeath  the  use  of 
he  gives  the  use  and  profits  during  her  all  my  estate,  both  real  and  personal, 
life,  to  all  the  children  of  his  brothers  to  C,  during  her  life,  and  at  her  decease 
and  sisters,  **  as  well  of  those  brothers  to  be  equally  divided  amongst  her  chil- 
and  sisters  who  are  deceased,  as  of  dren,  to  them,  etc. ;  if  I  should  leave  no 
those  who  still  survive,  in  equal  pro-  children,  and  m^'  daughter  should  die 
portions. ''  At  the  time  of  making  the  and  leave  no  children,  then,  at  the  de- 
will,  and  of  the  death  of  R.,  there  were  cease  of  my  wife,"  over.  It  was  held  that, 
living  forty-seven  nephews  and  nieces ;  upon  the  decease  of  B.,  without  other 
thirty-eight  of  them,  together  with  children,  those  of  his  daughter  tooS  a 
three  others  born  after  his  death,  sur-  vested  remainder,  which  opened  to  let 
vived  the  wife.  It  was  held  that  the  in  after  born  children.  McGregor  r. 
forty-seven  took  a  vested  remainder  in  Toomer,  2  Strobh.  Eq.  (S.  Car.)  51. 
the  land,  which  opened  to  let  in  the  A  testator  provided:  "It  is  my  will 
three ;  and  that  the  personal  estate  be-  and  desire,  that  the  rest  and  remainder 
longed  to  the  forty-one  who  survived  of  my  estate  be  divided  into  equal 
the  wife.  Denny  t*.  Allen,  i  Pick,  shares  among  my  brothers  John  and 
(Mass.)  147.  Henry's  lawful  children,  and  that  my 

The  testator  bequeathed  the  residue  said  brothers  have  the  use  of  their 
of  his  estate,  after  his  wife's  death  or  children's  portion,  or  part,  during  their 
marriage,  to  be  equally  divided  among  natural  lives,  and  at  their  death,  to 
James,  Mary,  Patsey,  Nancy  and  Nar-  their  children  forever."  At  the  death 
cissa  (who  were  the  testator's  children),  of  the  testator,  John  had  eight  children 
the  children  of  his  son  George,  the  living,  and  Henry  had  three;  and 
children  of  his  daughter  Elizabeth,  the  Henry  had  nine  children  born  after- 
children  of  his  son  Bedford,  deceased,  wards.  It  was  held  that  John  and  Henry 
and  the  children  of  his  daughter  Obe-  were  each  entitled  to  take  one  moiety 
dience ;  his  five  children  legatees  were  of  the  estate  for  life,  and  that  at 
all  married,  and  had,  in  all,  thirty-one  Henry's  death  all  his  children,  as  well 
children  living  at  his  death ;  hi's  son  those  born  after  the  decease  of  tes- 
Bedford  left  three  children;  and  his  tator as  those  born  before,  were  entitled 
son  George  and  daughters  Elizabeth  to  his  moiety  as  remainder-men.  Crim 
and  Obedience  were  married,  and  these  v.  Knotts,  4  Rich.  Eq.  (S.  Car.)  340. 
four  had,  in  all,  eighteen  children  A  testator,  by  his  will, empowered  his 
living  at  testator's  death  ;  and  the  three  executors  to  sell  his  property,  real  and 
last  had  five  children  born  after  his  personal,  and  gave  the  interest  of  the 
death  and  during  the  widow's  life.  It  was  proceeds,  and  the  rents  and  profits  of 
held,  first,  that  the  children  of  George,  such  of  the  real  estate  as  should  re- 
Elizabeth,  and  Obedience,  born  after  the  main  unsold,  to  his  wife  for  life,  with 
testator's  decease  and  during  the  widow's  remainder  to  the  children  of  his 
life,  as  well  as  those  in  being  at  the  tes-  brother  who  should  be  living  at  the  de- 
tator's  death,  are  entitled  to  shares ;  sec-  cease  of  the  widow,  and  to  the  lawful 
ond,  that  such  of  the  grandchildren  as  issue  of  such  children.  It  was  held 
were  in  being  at  the  testator's  death  took  that,  upon  the  testator's  death,  the 
vested  interests,  subject,  however,  to  be  widow  took  a  life  estate  in  the  property 
diminished  by  the  birth  of  other  grand-  unsold,  and  that  the  brother's  children 
children,  and  the  after  born  grand-  then  living  took  vested  remainders  in 
children,  as  soon  as  they  came  in  being,  fee,  subject  to  open  and  let  in  afler- 
took  likewise  vested  interests.  Ham-  born  children,  and  to  be  divested  by 
letts  V,  Hamlett,  12  Leigh  (Va.)  357.  death  during  the  life  of  the  widow,  or 

B.  made  the  following  devise :  "  If  I  by    the    execution    of    the    executor's 

should  have  no  child  by  my  wife  R.,  power  of  sale.     Nodi ne  v.  Greenfield,  7 

I  do  then  give  the  use  of  all  my  per-  Paige  (N.  Y.)  544. 

Ronal    estate,    not    mentioned,  to    my  1.  2  Jarm.on  Wills  (5th  ed.)  157, 158; 

daughter  C,  during  her  natural  life,  at  Stanley  r.  Wise,  i  Cox  432;  Ellison  v, 
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the  decease  of  any  of  the  children  under  age,  affect  the  construc- 
tion.^ The  principle  seems  to  extend  to  ail  cases  in  which  the 
distribution  is  postponed,  as  to  a  gift  to  be  divided  twenty  years 
after  testator's  death.^  If  no  children  are  born  before  the  death 
of  the  tenant  for  life,  all  after  born  children  are  admitted,  unless 
there  is  a  clear  intent  to  make  distribution  once  for  all  when  the 
funds  fall  into  possession.^ 

Airey,  i  Ves.  iii;  Haughton  v,  Harri-  By  another  clause,  he  provided  that  if 

son,  '2  Atk.  339;  Baldwin  v.  Rogers,  3  his  wife  should  die  before  the  division 

De  G.  M.  &  G.  649.  of  the  residuary  estate,  an  annuity  pre- 

1.  3  Jarm.  on  WiUs  (5th  ed.)  157;  viously  granted  to  her  in  the  will  should 
Berkeley  v.  Swinburne,  16  Sim.  375!  be  incorporated  with  such  residue ;  but 

2.  3  Jarm.  on  Wills  (5th  ed.)  158;  if  she  should  die  af^er  such  division, 
Oppenheim  v.  Henry,  10  Hare  441 ;  the  annuity  fund  should  be  divided 
Webster  V.  Welton,  53  Conn.  184;  Mc-  among  as  many  children  and  grand- 
Arthur  V.  Scott,  113  U.  S.  340;  Phelps  children  as  he  should  have  at  the  time 
r.  Phelps,  38  Barb.  (N.  Y.)  i3i;  Ful-  of  her  decease.  It  was  held  that  the 
kerson  v.  BuUard,  3  Sneed  (Tenn.)  interests  taken  by  the  children  and 
26a  Bat  see,  as  to  postponement  of  po8-  grandchildren  were  not  vested  by  the 
session  for  special  purposes,  as  to  pay  death  of  the  testator,  to  be  paid  at  the 
annuities  and  the  like,  Singleton  r.  Gil-  end  of  ten  years,  but  that  they  were 
bert,  1  Cox  68;  Coventry  v.  Coventry',  executory,  and  that  only  such  ^rand- 
3  D.  &  S.470;  Hill  V.  Chapman,  i  Ves.  children  as  w^ere  alive  at  the  expiration 
Jr.  405;  Cort  V,  Winder,  i  Coll.  320;  of  the  ten  years  would  be  entitled  to  a 
Thomman's  Estate,  161  Pa.  St.  444.  share  of  the  property.  Phelps  v.  Phelps, 

CaiM  nnutratlng  the  Kule. — A  testa-  28  Barb.  (N.  Y.)  121. 
tor  ordered  that  his  negroes  should  be  8.    Theobald  on   Wills  (2d  ed.)  246, 
hired  out  by  his  executors  for  five  years,  citing  Chapman  v.  Blissett,  Cas.  temp. 
*' and  at  the  expiration  of  five  years  that  Talb.  145;  Wvndham  r.  Wyndham,  3 
mj  executors  divide  said  negroes  equal-  Bro.  C.  C.  50;   Conduitt  v.  Soane,  4 
ly  among  all  my  children,  and  in  case  Jur.   N.    S.    503,  explaining  Grodfrey 
anj  of  my  children  should  die  before  v.  Davis,  6  Ves.  Jr.  43. 
said  time,  leaving  lawful  children,  said  Such,  at  least,  is  the  case  in  bequests 
children  shall  take  the  shares  of  their  of  personalty    by    way    of  remainder, 
parents."    It  was  held  that  this  was  a  Theobald   on    Wills   (3d    ed.)   346;    2 
bequest  to  a  class  answering  a  certain  Jarm.  on  Wills  (5th  ed.)  176. 
description  at  the  end  of  five  years,  and  Or  in  the  case  of  remainders  of  free- 
no  interest  vested  until  that  time.   Fulk-  hold,  where  the  legal  estate  is  in  trus- 
erson  r.  Bullard,  3  Sneed  (Tenn.)  260.  tees  or  mortgagees.  Theobald  on  Wills 

A  testator,  after  bequeathing  several  (2d  ed.)  345;  2  Jarm.  on  Wills  (5th  ed.) 

specific  legacies    in  former  clauses  of  171 ;  In  re  EddeKs  Trusts,  L.  R..  11  Eq. 

his  will,  provided  that,  after  paying,  etc.,  559;  Berry  v.  Berry,  7  Ch.   Div.  657; 

such  legacies,  as  to  all  the  rest,  residue,  Astley  z^.  Micklethwait,  15  Ch.  Div.  59. 

and  remainder  of  his  property,  he  be-  And  such  would  also  seem  to  be  the 

queathed,  etc.,   the  same   to   his  chil-  case  in  regard  to  remainders  of  free- 

dren  and  grandchildren,   as    follows:  hold,  in  states  in  which  statutes  exist, 

He.  ordered    the  same  to  be  divided  which  provide  that  the  remainder  shall 

into  as  many  shares  as  he  should  have  not  be  destroyed  by  the  determination 

children   and  grandchildren   living  at  of  the  particular  estate.   See  3  Jarm.  on 

the  end  of  ten  years  after  his  decease,  WiUs  (5th  ed.)  171-176;  Remainders, 

provided  A.  or  D.  should  either  of  them  vol.  20,  p.  892. 

be  living  at  the  time.     But   if,  before  But  in  states  in  which  a  contingent 

the  expiration  of  ten  years  from  his  remainder  of  freehold  still  continues 

death,  A.  and  D.  should  both  die.  then,  liable  to  destruction,  by  the  determina- 

at  the  death  of  the  survivor  of  them,  tion  of  the  particular  estate  (see  Rk- 

he  ordered  his  said  residuary  estate  to  mainders,  vol.  30,  p.  886)  before  it  is 

be  divided  into  as  many  shares  as  he  ready  to  vest,  a  remainder  of  freehold 

should  have    children  and    grandchil-  fails  if  there  are  no  children  in  esse 

dren  living  at  the  death  of  the  survivor,  when  the  prior  life  estate  determines. 
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3.  Upon  the  same  principle,  if  the  interest  bequeathed  is  rever- 
sionary,  the  class  remains  open  till  the  interest  falls  into  posses- 
sion.* 

4.  When  there  is  a  bequest  of  an  aggregate  fund  to  children  as 
a  class,  and  the  share  of  each  child  is  made  payable  on  attaining 
a  given  age  or  marriage,  the  period  of  distribution  is  the  time 
when  the  first  child  becomes  entitled  to  receive  his  share,  and  chil- 
dren coming  into  existence  after  that  period  are  excluded.*    If 

Theobald  on   Wills   (2d  ed.)   344;   2  children  born  before  one  attains  that 

Jarm.  on  Wills  (5th  ed.)  176;  Rhodes  age,  although  born  after  the  death  of 

V,  Whitehead,  3  D.  &  S.  533 ;  Price  v.  the  testator,  but  does  not  include  those 

Hall,  L.  R.,  5  £q.  399;  Perceval  v.  Per-  born  after  one  attains  that  age.    Hub- 

ceval,  L.  R*t  9  Eq*  3^;  Brackenbury  v.  bard  v.  Llojd,  6  Cush.  (Mass.)  522. 

Gibbons,  2  Ch.  Div.  417;  Cunliffe  v.  The  following  distinctions  are  said 

Brancker,  3  Ch.  Div.  393.  to  be  sustained  by  the  English  author- 

1.  Theobald  on  Wills  (2d  ed.)  246;  ities: 

Walker  v.   Shore,    15   Yes.    Jr.   122;  '*  If  there  is  a  direct  gif\  *  to  be  paid  at 

Harvey  v.  Stracey,  i  Drew.  122.  twenty -one,  or  to  such  as  attain  twenty- 

**  But  this  does  not  apply  where  a  one.' 

residue  is  given,  and  some  portion  of  '*a.  H  any  member  of  the  class  at- 

the  property  which  falls  into  it  is  re-  tain  twenty-one  in  the  testator^s  life- 

versionary,  unless  there  are  provisions  time,  the  class  is  fixed  at  the  testator's 

indicating  an   intention   to   treat    the  death.     Hagger  v.  Payne,  23  Beav.  474. 

reversionary  property  separately.   Hill  A   child  en   ventre  at    the    testator  s 

v.  Chapman,  I  Yes.  Jr.  4o;53  Bro.  C.C.  death    was   held   not  to  be    included 

391 ;  Hagger  v.  Pa3'ne,  23  Beav.  474 ;  in  Re  Gardiner's  Estate ;   Garratt  v. 

Coventry  v,  Coventry,  2  D.  &  S.  470;  Weeks,  L.  R.,20  Eq.  647,  j^</ ^ivartf.  See 

King   r.   Culien,  2  De  G.  &  S.  252."  Bortoft  v.  Wadsworth,  12  W.  R.  523. 

Theobald  on  Wills  (2d  ed.)  246.  **3.  If  none  attain  twenty-one  in  the 

3.  Hawkins  on  Wills  ^75;  2  Jarm.  on  testator's  lifetime,  all  born  at  the  tes- 
Wills  (5th  ed.)  *i6o,  ^163;  Andrews  v.  tator's  death,  and  coming  into  existence 
Partington,  3  Bro.C.C.  403:  Whitbread  before  the  eldest  attains  twenty -one, 
V,  St.  John,  10  Yes.  Jr.  152;  Dawson  are  admitted.  Hoste  v.  Pratt,  3  V^es. 
V,  Massey,  2  Ch.  Div.  753;  Brandon  r.  Jr.  730;  Balm  v.  Balm,  3  Sim.  492; 
Aston,  2  Y.  &  C.  C.  C.  24;  Clarke  v.  "ulease  v.  Burgh,  2  Beav.  321;  Oppen- 
Clarke,  8  Sim.  59:  Buckley  t;.  Reed,  15  heim  v.  Henry,  10  Hare  441  ;  Gill- 
Pa.  St.  83 ;  Heisse  v.  Markland,  2  man  v.  Daunt,  3  K.  &  J.  48;  Lock 
Rawle  (Pa.)  274;  Wilson  v.  Corbin,  i  v.  Lamb,  L.  R.,  4  Eq.  372  ;  Gimb- 
Pars.  Sel.Cas.  (Pa.)  347;  Drake  t'.  Pell,  lett  v,  Purton,  L.  R.,  12  Eq.  427. 
3  Edw.  Ch.  (N.  Y.)  251;  Collin  v.  Col-  As  a  rule,  each  child  attaining  twen- 
lin,  I  Barb.  Ch.  (N.  Y.)  636 ;  Double-  ty-one  is  entitled  to  have  his  share  paid 
day  V.  Newton,  27  Barb.  (N.  Y.)  431 ;  to  him,  but  this  is  not  so  if  the  whole 
Tucker  v.  Bishop,  16  N.  Y.  404;  Hub-  income  is  given  for  maintenance  and 
bard  v.  Lloyd,  6  Cush.  (Mass.)  522;  there  are  children  who  require  main- 
Emerson  V,  Cutter,  141  Pick.  (Mass.)  tenance.  Berry  v.  Bryant,  2  D.AS.  i. 
108;  Fosdick  V.  Fosdick,  6  Allen  "r.  It  seems  doubtful  whether,  if  there 
(Mass.)  43;  Handberry  v,  Doolittle,  38  are  no  children  at  the  testator's  death, 
111.  206;  Hempstead  v.  Dickson,  20  111.  all  would  be  admitted,  whether  bom 
193;  Travis  r.  Morrison,  28  Ala.  494 ;  beforeor  after  the  eldest  attains  twenty • 
Hocker  v.  Gentry,  3  Mete.  (Ky.)  463;  one.  A rmitage  v.  Williams,  27  Beav. 
Richardson  v,  Sinkler,  2  Des'aus.  (S.  346,  better  reported  in  7  W.  R.  65a 
Car.)  127;  Simpson  r.  Spence,  5  Jones  which  seems  an  authority  for  the  af- 
Eq.  (N.  Car.)  208;  Fleetwood  v.  Fleet-  firmative,  was  probably  decided  on  the 
wood,  2  Dev.  Eq.  (N.  Car.)  222;  Van-  authority  of  Mainwaring  v.  Beevor,  8 
hook  r.  Rogers,  3  Murph.  (N.  Car.)  178.  Hare  44.    See  Harris  v.  Ll6yd,  T.&  R. 

Thus,  a  bequest  of  a  residue  ^  unto  310.    There  are  the  following  excep- 

all  the  children  of  M.  equally,  when  tions  to  the  rule:  {a)  If  the  time  fixed 

they  shall  severally  attain  the  age  of  for  pa^'ment  would  CKTvy  the  class  be- 

twenty-five   years.''    includes    all    the  vond  the  limits  of  perpetuity,  members 
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the  gift  is  to  A  for  life,  and  then  to  children  who  attain  twenty- 
one,  the  class  will  be  fixed  as  legards  exclusion  at  the  death  of 
A,  or  when  the  eldest  attains  twenty-one,  whichever  is  last.* 

5.  A  child  en  ventre  at  the  time  when  the  class  closes,  is 
admitted  even  though  the  word  "living"  or  "born"  be  added 
to  the  description.* 

coming  Into  existence  after  the  testa-  Beav.  99 ;     Parsons  v.  Justice,  34  Beav. 

tor's  death,  and    before    the    time  of  598;    Emmet  v.  Emmet,  13  Ch.  Div. 

payment,  will  not  be  admitted.  Kevem  484;  Brandon  v.  Aston,  3  Y.  &  C.  C. 

r.  Williams,  5  Sim.  171 ;  qutere  as    to  C.  24. 

Elliottv.  Elliott,  12  Sim.  276.  (^)  Main-  3.  Theobald  on   Wills  (3d  ed)  349; 

tenance  out  of  the  shares  or  presump-  Doe  v,  Clarke,  2  H.  Bl.  399;  Clarke  v. 

tive  shares  of  children  will  not  extend  Blake,  3  Bro.    C.  C.  319;   Trower  v. 

the  class.     Gimblett  v.  Purton,  L.  R.,  Butts,  x  Sim.  &  Stu.  181. 

13  Eq.  427.     But  if  maintenance  and  *'  It  is  now  fully  settled,  that  a  child 

adyancement  are  continued  beyond  the  en  ventre  sa  mere  is  within  the  inten- 

time   when    the    eldest    child    attains  tion  of  a  gift  to  children  living  at  the 

twenty -one,  if,  for  instance,  advance-  death  of  a  testator ;  not  because  such  a 

ment  is  directed  out  of  vested  and  pre-  child  (and  especially  in  the  early  stages 

sumpttve  shares,  all  children  will  be  let  of  conception)    can   strictly    be    con- 

tn.    Iredell  v.   Iredell,   35  Beav.  485 ;  sidered  as  answering  the  description  of 

Bateman  v.  Gray,  L.  R.,  6Eq.  315.     In  a  child  living,  but  because  the  poten- 

Defflis  V.  Groldschmidt,  19  Yes.  Jr.  566;  tial  existence  of  such  a  child  places  it 

1  Meriv.  417,  where  expressions  were  plainly  within  the  reason  and  motive  of 
used  showing  that  the  parents  could  the  gift.  Sir  T.  Leach  in  Trower  v. 
not  die  leaving  a  child  who  would  not  Butts,  i  Sim.  &  Stu.  184.  Similarly, 
be  entitled  to  maintenance,  all  chtl-  when  there  is  a  gift  to  the  children  of  a 
dren  were  included.  See  Evans  v,  tenant  for  life,  a  gift  over  if  at  the  end 
Harris,  5  BeaT.  45.  (c)  If  distribution  of  five  years  she  has  not  had  a  child, 
is  to  be  made  when  all  attain  twenty-  will  not  take  effect  if  she  then  has  a 
one,  or  when  the  youngest  attains  child  en  xtentre,  Pearce  v,  Carrington, 
twenty-one,  all  children  will  be  ad-  L.  R.,  8  Ch.  969.  A  child  en  ventre  is 
mitted.  Hughes  v.  Hughes,  3  Bro.  C.  for  this  purpose  supposed  to  be  born 
C.  434;  14  Yes.  ]r.  356 ;  Mainwaring  f .  at  the  time  of  distribution;  if,  there- 
Beevor,  8  Hare  44,  and  perhaps  Arm-  fore,  supposing  it  to  have  been  then 
itagev.  Williams,  37  Beav.  346;  7  W.  R.  bom,  it  would  have  been  illegitimate, 
650.  On  the  other  hand,  the  class  would  it  will  not  be  admitted  to  take,  not* 
again  be  restricted  if  the  distribution  is  withstanding  the  marriage  of  its  par- 
to  be  made  when  the  3'oungest  for  the  ents  before  its  birth.  In  re  Corlass, 
time  being  attains  twenty -one.  Gooch  i  Ch.  Div.  460.  But  though  a  child 
V.  Gooch,  14  Beav.  565 ;  3  De  G.  M.  &  en  ventre  is  looked  upon  as  existing 
G.  366.  for  the   purpose  of  receiving  a   ben- 

**  {d)  When  the  gift  is  of  a  particular  efit,  it  is  not  looked  upon  as  exist- 
sum  to  each  member  of  the  class,  the  ing  for  any  other  purpose,  if,  for  in- 
class  is  fixed  at  the  death  of  the  testator,  stance,  distribution  is  to  be  made  when 
whether  possession  is  postponed  to  the  youngest  child  for  the  time  be- 
twcnty-one  or  not.  Ringrose  v.  Bram-  ing  attains  twenty-one;  the  fact  that 
ham,  3  Cox  384;  Storrs  v.  Benbow,  3  there  is  a  child  en  ventre  vfhen.  the 
Myl.  &K.  46;3  De  G.  M.  &  G.  390;  youngest  attains  twenty-one  will  not 
Butler  v.  Lowe,  10  Sim.  317.  And  if  postpone  the  division.  Blasson  v, 
there  are  no  children  then  in  existence,  Blasson,  3  De  G.  J.  &  S.  665."  Theo- 
the  gift  fails.  Mann  v,  Thompson,  bald  on  Wills  (3d  ed.)  249. 
Kay  638;  Rogers  v.  Mutch,  10  Ch.  In  the  United  States^  the  doctrine 
Div.  35."  Theobald  on  Wills  (3d  ed.)  that  a  child  en  ventre  will  be  consid- 
346-248.  ered  a  child    living  whenever  it  is  for 

1.  Theobald  on  Wills  (2d  ed.)  348 ;  his   benefit  to  be   so  considered,  has 

2  Jarm.  on  Wills  (5th ed.) ♦161 ;  Clarke  been  frequently  recognized.  Groce  v. 
V.  Clarke, 8  Sim.  59 ;  Robley  v.  Ridings,  Rittenberry,  14  Ga.  334;  Hone  v.  Yan 
II  Jur.   813;    BecktoD    v.    Barton,  27  Schaick,   3    Barb.    Ch.   (N.  Y.)   508; 

416 


Dftaili  of  Oomtnietion.  WILLS.        ConitniAtioa  of  Gifts  to  GImmo. 

6.  It  seems  to  be  the  better  opinion  that  the  words  "  to  be 
born  "  or  "to  be  begotten/*  annexed  to  an  immediate  gift  to  chil- 
dren, so  that,  but  for  the  words,  it  would  have  been  confined  to 
children  existing  at  the  testator's  death,  will  have  the  effect  of  ex- 
tending the  gift  to  all  children  who  shall  ever  come  into  existence, 
since  by  such  construction  only,  can  the  words  in  question  be 
given  some  operation.*  But  this  rule  does  not  apply  to  general 
pecuniary  legacies,  since  its  effect  would  be  to  postpone  the  dis- 
tribution of  the  general  estate  (out  of  which  the  legacies  are  pay- 
able) until  the  death  of  the  parent  of  the  legatees,*  nor  does  it 
apply  to  gifts  preceded  by  a  life  estate,  or  where  distribution  is 
to  be  made  at  some  future  time,  as  when  the  children  attain  a 
specified  age,  or  marry ;  since  the  words  may  be  satisfied  without 
departure  from  the  ordinary  construction.* 

Burke  v.  WUder,  i    McCord    Eq.  (S.  Whitbread  r.  St.  John,  lo  Yes.  Jr.  i  ^2 ; 

Car.)  551;    Swift  v.  Duffield,  5  S.  &  R.  GUbert  t'.  Boorman,   11   Yes.  Jr.  238; 

(Pa.)  38;  McKnightv.  Read,  i  Whart.  Paul  v.  Compton,  8  Yes.  Jr.  375.     See 

(Pa.)   213;    Laird's   Appeal,  85  Pa.  St.  Brown  v.  Williams,  5  R.  I.  318;  Yeaton 

339;  Steadfast  T'.  Nicoll,  3  Johns.  Cas.  v.  Roberts,  a8  N.  H.  459;  Jackson  t*. 

(N.   Y.)     18;   Smart  v.  King,   Meigs  Housel,  17  Johns.  (N.  Y.)  a8i. 
(Tenn.)    149;    Picot   v.   Armistead,  2         But  of  course  if  the  testator  shows 

Ired.    Eq.   (N.   Car.)    226;  Petway  v.  an   intent    not    to   exclude    any   after 

Powell,  2  Dev.  &  B.  Eq.  (N.  Car.)  312;  born  children,  such  intention  will  be 

Jenkins  v,  Freyer,  4  Paige  (N.  Y.)  47.  carried  into  effect.  Wms.  on  Exrs.  1092. 

Compare  Armistead  v.  Dangerfield,  3  See  Defflis  v.  Goldschmidt,  i    Meriv. 

Munf.  (Ya.)  20;   Starling  v.  Price,  16  417;    19   Yes.  Jr.   566;    Hutcheson    v. 

Ohio  St.  29.  Jones,  2  Madd.  406.     Compare  Ballard 

But  whether  he  can  take  as  a  child  v.  Ballard,  18  Pick.  (Mass.)  41;   Moore 

*•  born,*'  has  been  seriously  questioned,  v.  Weaver,  16  Gray  (Mass.)  305;  Moore 

Hall  7'.  Hancock,  15  Pick.  (Mass.)  258.  v.  Dimond,  5   R.  I.   121;  Hawkins  v. 

1.  2  Jarm.  on  Wills  (5th  ed.)  ♦178;  Everett,  5  Jones  Eq.  (N.  Car.)  45; 
Mogg  T'.  Mogg,  I  Meriv.  654;  Gooch  f.  Harris  v.  Alderson,  4  Sneed  (Tenn.). 
Gooch,  14  Beav.  565 ;  3  De  G.  M.  &  G.  254. 

366;    Eddowes   v,   Eddowes,  30  Beav.  The  following  principles,  which  differ 

603;  Shinn  v.  Motley,  3  Jones  Eq.  (N.  somewhat   from   the   text,  have   been 

Car.)  490;   Napier  v.   Howard,   3  Ga.  deduced  from  the  English  cases  by  Mr. 

202.     See    Butterfield    v,   Haskins,   33  Theobald:  "Mere  words  of  futurity,  as. 

Me.  392;  Bullock  v,  Bullock,  2  Dev.  for  instance,  a  gift  to  the  children  that 

Eq.  (N.  Car.)  316.     Compare  Burke  v,  may  be  born,  will  not  extend  the  class. 

Wilder,  i  McCord  Eq.  (S.  Car.)  551.  In  Storrs  t-.  Benbow,  2  Myl.  &  K.  46;  3  D. 

some  cases  it  has  been  said  that  the  M.  &  G.  390;  Townsend  xk  Early,  3  De 

doctrine  of  the  text  is  confined  to  de-  G.    F.   &  J.   i.     Where  the  words  are 

vises  of  realty.     Sprackling  r.  Ranier,  *born  or  to  be  born,*  the  rules  appear 

I  Dick.  344;  Dias  r.  DeLivera,  L.  R.,  to  be:  When  the  gift  is  aiter  a  life  es- 

5  App.   Cas.    132.    The  soundness  of  tate,  such  words   will   not  extend  the 

any  such  distinction  may  well  be  ques-  class.     Sprackling  t;.  Ranier,  i  Dick. 

tioned.    2  Jarm.  on  Wills  (5th  ed. )  ♦180,  344;  Whitbread  v.  St.  John,  10  Yes.  Jr. 

note  (h),  by  Randolph  &  Talcott.  152;  Parsons  r.  Justice,  34  Beav.  598. 

2.  2  Jarm.  on  Wills  (5th  ed.)  *I79;  The  case  is,  of  course,  different  if  the 
Storrs  r.  Benbow,  2  Myl.  &  K.  46;  gift  is  to  children  *now  born  or  who 
Townsend  r.  Early,  28  Beav.  429;  shall  be  born  in  the  lifetime  of  their 
Whitbread  v,  St.  John,  10  Yes.  Jr.  152;  parents.'  Scott  v.  Scarborough,!  Beav. 
Gilbert  r.  Boorman,  11  Yes.  Jr.  238.  154.  The  rule  is  the  same  where  the 
But  see  Bullock  v,  Bullock,  2  Dev.  gift  is  to  children  now  born,  or  who  may 
Eq.  (N.  Car.)  316  ;  Shinn  f.  Motley,  3  be  born  hereafter,  who  shall  attain 
Jones  Eq.  (N.  Car.)  491.  twenty-one.    Iredell  t-.  Iredell,  25  Beav. 

8.  2   Jarm.  on  Wills  (5th  ed.)  *i8o;    485;  Bateman  v.  Gray,  20  Beav.  447;  L. 
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7.  The  words  "which  shall  be  begotten/*  "to  be  begotten," 
or  even  "  hereafter  to  be  born/*  annexed  to  the  description  of 
children  or  issue,  will  not  exclude  those  in  existence  before  the 
making  of  the  will.^ 

8.  A  gift  to  children  "bom"  or  "  begotten  "  extends  to  children 
coming  in  esse,  after  the  making  of  the  will,  and  even  after  the 
death  of  the  testator,  where  the  time  of  distribution  being  pos- 
terior to  that  event,  the  gift  would,  by  the  general  rule  of  con- 
struction, include  such  after  bom  children.* 

9.  Under  a  devise  to  children  bom  at  a  particular  time,  children 
take  a  vested  interest  immediately  on  their  birth,  not  subject  to 
be  divested  by  death  before  the  specified  period.' 

R.,6Eq.,  315.  Ina  case  of  adireclgift  the  class  is  to  be  ascertained.  First, 
of  personaltj  to  children,  the  words  A  direct  gift  to  children,  as  A  may  ap- 
'now  bom  or  to  be  bom  hereafter'  point,  goes  apparently  to  all  the  chil- 
would  probably  be  held  to  be  intended  dren  living  at  the  death  of  the  testator, 
to  refer  to  children  born  between  the  to  the  exclusion  of  those  born  after- 
date of  the  will  and  the  death.  Dias  wards,  though  before  the  death  of  A. 
V,  DeLivera,  L.  R.,  5  App.  Cas.  123.  Coleman  V.Seymour,  i  Ves. 209.  See- 
In  case,  however,  of  a  direct  devise  of  ond.  A  gift  to  A  for  life,  with  remain- 
realty  under  similar  words,  children  der  to  his  children,  as  he  shall  appoint, 
born  after  the  testator's  death  have  goes  to  all  the  children  bom  in  the  tes- 
been  included.  Mogg  v.  Mogg,  i  Meriv.  tator's  lifetime  and  coming  into  being 
654;  Gooch  V,  Gooch,  14  Beav.  565;  before  A*6  death.  Crone  zk  Odell,  i 
Eddowes  v,  Eddbwes,  30  Beav.  603.  Ball  &  B.  449;  3  Dow.  68;  Norman 
If,  however,  the  gift  is  of  a  legacy  to  f.  Norman,  Beav.  430;  Lambert  v. 
each  of  the  children  begotten  or  to  be  Thwaites,  L.  R.,  2  Eq.  151.  Third, 
begotten,  the  class  will  not  be  extended  If  the  only  gift  is  through  the  power, 
beyond  the  testator's  death,  as  not  so  that  the  children  take  by  impli- 
merely  the  distribution  of  what  the  cation  only,  in  default  of  appoint- 
children  are  to  take,  but  of  the  whole  ment,  the  rules  are  the  same.  Thus, 
estate  of  the  testator,  would  be  indefi-  where  there  is  a  power  to  A  to  dispose 
nitely  postponed.  Butler  v,  Lowe,  10  of  certain  property  among  children, 
Sim.  317."  Theobald  on  Wills  (3d  ed.)  the  gift,  in  default  of  appointment, 
251.  goes  to  those  born  at  the  testator's  death, 

1.  2  Jarm.  on  Wills  (5th  ed.)  *i82 ;  to  the  exclusion  of  those  born  subse- 

Doe  V.  Hallett,  i  M.  dc  S.  124;  Hebbleth-  quently.    Longmore  v.  Broom,  7  Ves. 

waite  V.  Cartwright,  Cas.  temp.  Talb.  Jr.  124.    And  where  the  gift  is  to  A 

31 ;  In   re  Pickup's  Trusts,    i   J.    &  for  life,  and  then  to  dispose  of  the  cap- 

H.  389;  Almack  v,  Horn,  i   H.  &  M.  ital  among  his  children,  all    children 

630.    Compare  Matchwick  v.  Cock,  3  born   before   A's  death   take  a  share. 

Ves.  Jr.  61 1 ;  Freemantle  V.  Taylor,  15  Grieveson    v,  Kirsopp,  2    Keen    653. 

Ves.  Jr.  363;  Christopherson  v.  Nay  lor.  Fourth.    If  the  donee  of  the  power  and 

I  Meriv.  326 ;  In  re  Sheppard's  Trusts,  the  tenant  for  life  are  different  persons, 

I  K.  &  ].  269;  Early  v.  Benbow,  2  Coll.  and  the  donee  dies  before  the  tenant  for 

342;  Wilkinson  v.  Adam,  i  Ves.  &  B.468.  life,  the  class  is  ascertained  at  the  death 

a.  2  Jarm.  on  Wills  (5th  ed.)  ♦184;  of  the  latter.  White's  Trusts,  Johns.  656. 

*  Browne  v,  Groombridge,4  Madd.  262;  And,  apparently,  if  there  is  anything 

Ringrose  v,  Bramham,  2  Cox  384;  Doe  to  show  that  personal  enjoyment  by  the 

V.  White,  I  ExcbL  526;  a  Exch.  797.  beneficiaries  was  intended,  those  dying 

3.  2  Jarm.  on  Wills  (5th  ed.)  '185;  before  the  tenant  for  life  would  be  ex- 
Patterson  V,  Mills,  18  L.  J.  Ch.  449.  eluded.    In  re  White's  Trusts,  i  Johns. 

Olaas  to  Take  In  Defiralt  of  Appoint-  656;  Carthew  v.  Enraught,2o  W.  K.743; 

Bant— HOW  Afloartalnad.—*^  When  there  In  re  Phene'  s  Trusts,  L.  R.,  5  Eq.  346. 

is  a  gift  to  children,  as  A  may  appoint.  At  what  time  the  class  would  be  as- 

with  no  gift  in  default  of  appointment,  certained,  if  the  donee  of  the  power  sur- 

and  no  appointment  is  made,  similar  vives  the  tenant  for  life,  is  uncertain ; 

rules  apply  as  to  the  period  at  which  though  by  analogy  to  the  case  of  a 
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(2)  Gifts  to  Other  Classes  of  Relatives — Grandchildren^  Great- 
Grandchildren^  Brothers^  Nephews^  Nieces,  Cousins, — ^The  forego- 
ing principles  applicable  to  the  construction  of  gifts  to  children 
as  a  class,  apply  equally  to  gifts  to  issue  of  every  degree,  as  grand- 
children, great-grandchildren,  etc.,  as  well  as  to  gifts  to  brothers, 
sisters,  nephews,  nieces,  and  cousins.^ 

(3)  Gifts  to  Relations. — Under  a  gift  to  relations,  prima  facie 
the  class  is  to  be  ascertained  at  the  death  of  the  propositus. 
Therefore,  where  the  gift  is  immediate,  or  in  remainder  to  the 
testator's  relations  after  gifts  to  persons  who  are  some  of  the  next 
of  kin,  his  next  of  kin  at  his  death  alone  take.'  If  the  g^ft  is  to 
such  relatives  as  survive  the  tenant  for  life,  the  class  is  ascertained 
at  the  death  of  the  ancestor,  while  those  who  die  before  the  ten- 
ant for  life  are  excluded.*  But  where  there  is  a  gift  to  A,  either 
for  life  with  remainder  to  her  children,  or  to  A  absolutely,  fol- 
lowed by  a  gift  over,  if  A  dies  without  issue,  to  the  testator's  re- 
lations, and  A  is  the  sole  next  of  kin  at  the  date  of  the  will  and 
death,  the  class  will  be  ascertained  at  A*s  death.^  The  testator 
may,  himself,  of  course,  fix  the  exact  time  at  which  the  class  is  to 
be  ascertained,  as  where  he  bequeaths  the  property  to  such  of 
them  as  claim  within  a  specified  time  after  advertisement.^ 

direct  gift,  it  seems,  it  would  be  ascer-  Matter  of  Woodward,  117  N.  Y.  523. 

tained  at  the  death  of  the  tenant  for  life,  The  fact  that  a  legacy  is  given  a  mem- 

and  not  of  the  donee  of  the  power,  her  of  a  class  as  an  individual  does  not 

Fifth.  When  there  is  a  direct  vested  gift  prevent  his  sharing  in  the  gift  to  the 

to  children  as  A  shall  appoint,  the  fact  class.    Gushing  v.  Burrell,  137  Mass. 

that  the  power  is  to  appoint  by  deed  or  21.    See  Remainders,  vol.  20,  p.  855, 

will,  or  by  will  only,  will  not  affect  the  and  cases  cited. 

class    to  take  in  default  of  appoint-  As  to  gifts  to  more  remote  relatiTes 

ment.    Casterton  v.  Sutherland,  9  Yes.  as  relatives,  heirs,  or  next  of  kin,  see  the 

}r.  445;  Falkner  v.  Wynford,  15  L.  J.  next  two  subdivisions. 

Ch.  8;  Lambert  v,  Thwaites,  L.  R.,  8.  Theobald  on  Wills  (2d  ed.)  364, 

2    Eq.    151.     See    Winn   v.  Fenwick,  citing  Raynes  v.  Mowbray,^  Bro.  C. 

II  Beav.  438,  there  discussed.    Sixth.  C.  234 ;  Masters  v.  Hooper,  4  Bro.  C.  C. 

If  the  only  gift  is  through  the  power,  207 ;  Pearce  v.  Vincent,  i  C.  &  M.  5^ 

only  those  will  take  in  default  of  ap-  See  further  Eagles  v.  Le  Breton,  L..  K^ 

pointment  who  could  have  taken  un-  15  Eq.  148;  Stert  v,  Platel,  5  Bln^.  N. 

der  the  power,  and  therefore,   if  the  Cas.  434;  35  E.  C.   L.  165;   Jones   v. 

power  is  to  dispose  of  certain  property  Oliver,  3  Ired.  Eq.  (N.  Car.)  373.     But 

by  will,  only  those  who  sur>*ive  the  see  Hardy  v.  Gage  (N.  H.  1891),  aa 

donee  can  take  in  default  of  appoint-  Atl.  Rep.  558. 

ment.    Walsh  v,  Wallinger,  2  R.  &  M.  S.  Theobald  on  Wills  (2d  ed.)  36a, 

78 ;  Kennedy  v.  Kingston,  2  }.  &  W.  citing  Bishop  v.  Cappel,   i  De   G.  & 

431;  Reid  V.  Reid,  25  Beav.  469;  Free-  S.  411. 

land  V.  Pearson,  L.  R.,  3  Eq.  658;  In  re  4.  Theobald  on  Wills  (2d  ed.)  265; 

Susanne^s    Trusts,  47   L.  J.  Ch.    65 ;  citing  Marsh  v.  Marsh,  i   Bro.   C.  C. 

Sinnott  f.  Walsh,  L.  R.,  5  Ir.  27.    See  293;  Jones  v.  Colbeck,  8  Ves.  Jr.  38; 

Brown  v.  Pocock,  6  Sim.  257,  where  it  Lees  v,  Massey,  3  De  G.  F.  &  J.  1 13. 

does    not    appear    from     the     report  6.  Theobald  on  Wills  (2d  ed.)  365, 

whether  the  wife  survived  the  husband  citing  Tiffin  v.  Longman,  15  Beav.  375. 

or  not.  See  Lambert  v,  Thwaites,  L.  R.,  See,  upon  the  general  subject,  2  Jarm. 

2   Eq.   157."  Theobald  on  Wills   (2nd  on  Wills  (5th  ed.)  •129  et  seq. 

ed. )  249.  AaoftrtalBlng  the  Glau  of  ItolatlOM  to 

1.  2  Jarm.  on  Wills  (5th  ed.)  156,  x6o.  Take   In   Defkiat   of    AppolBtment.  — 

See  Chase  v.  Peckham,  17  R.  I.  385;  ** Where  there  is  a  power  to  appoint  to 
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(4)  Gifts  to  Heirs  or  Next  of  Kin. — Under  a  gift  to  heirs  or 
next  of  kin,  the  objects  of  the  gift  are  to  be  ascertained  at  the 

death  of  the  ancestor,  and  where  there  is,  in  addition,  a  reference 
to  the  Statute  of  Distributions,  or  to  intestacy,  this  rule  is  almost 
without  exception.* 

relations  and  no  gift  in  default  of  ap-  Y.  174;  Gourdin  v.  Shrewsbury,  11  S. 

poiotment:  First.  If  there  is  no  life  Car.  i. 

interest,  and  the  power  is  a  general  **The  same  rules  apply  to  realtj, 
power  to  appoint  to  the  testator's  rela-  personalty,  and  to  a  mixed  fund.  Ca- 
tions, it  seems  the  class  to  take  will  be  sack  v,  Kood,  24  W.  R.  391.  First 
ascertained  at  the  death  of  the  tes-  Thus  the  rule  applies,  whether  the 
tator,  and  not  when  the  power  expires,  bequest  to  next  of  kin  is  immediate. 
Cole  V.  Wade,  16  Ves.  Jr.  27,  in  which  or  preceded  by  a  life  interest  or  contin- 
case,  however,  the  actual  point  did  g^nt.  Moss  v,  Dunlop,  Johns.  490; 
not  arise,  since  the  next  of  kin  at  the  Bird  v,  Luckie,  8  Hare  301.  Second, 
testator's  death,  and  the  time  when  And,  if  the  gift  is  to  next  of  kin 
the  power  expired,  were  the  same.  Sec-  living  at  a  particular  time,  it  will  go  to 
ond.  If  there  is  a  life  interest,  and  the  such  of  the  next  of  kin  at  the  testa- 
teoaot  for  life  has  power  to  appoint  to  tor's  death  as  are  living  at  that  time, 
the  testator's  or  his  own  relations,  the  Spink  v.  Lewis,  3  Bro.  C.  C.  355. 
class  is  to  be  ascertained  at  the  death  Third.  If  there  is  a  devise  to  A  for  life, 
of  the  tenant  for  life,  whether  the  with  remainder  to  his  eldest  son  for 
power  is  to  appoint  bv  deed  or  will,  life,  with  a  direction  on  his  death  to 
Harding  v.  Gljn,  z  Atk.  468 ;  Birch  v.  convey  the  estate  to  the  heir  male  of  A, 
Wade,  3  Ves.  &  B.  198.  See  too  in  the  eldest  son  of  A  is  entitled,  on  A's 
Brown  v,  Higgs,  8  Ves.  Jr.  561.  And  death,  to  have  the  fee  conveyed  to  him. 
it  makes  no  difference  whether  the  In  re  Grayson,  48  L.  J.  Ch.  354. 
power  is  one  of  selections  or  distribu-  Similarly,  if  personalty  is  given  to  A 
tion  merely.  Pope  v,  Whitcombe,  3  for  life,  and  then  to  the  testator's  next 
Meriv.  689,  as  corrected  by  Lrord  St.  of  kin,  though  A  may  be  one  of  the 
Leonards  on  Powers  662,  and  Finch  v.  next  of  kin,  or  even  the  only  next  of 
Hollingsworth,  21  Beav.  1x2 ;  Caplin's  kin,  at  the  testator's  death,  or  even  the 
Will,  2  D.  &  S.  527.  See  too  Atty.  only  next  of  kin  at  the  date  of  the  will 
Gen'Iv.  Doy]ey,4  Vin.  Abr.  485,  where  as  well  as  at  the  testator's  death,  the 
the  tenant  for  life  and  the  donee  of  the  class  will,  nevertheless,  be  ascertained 
power  were  different  persons,  and  the  at  the  testator's  death.  Doe  v,  Lfaw- 
class  was  ascertained  at  the  death  of  son,  3  East  278 ;  Ware  v,  Rowland,  2 


the  tenant  for  life."  Theobald  on  Wills     Ph.    635;    HoUoway    v.   Holloway,   c 

^es.  Jr.  399;  Barker's  Trust,  i  Sm.  & 
1.  Theobald  on  Wills  (2d  ed.)  280.    G.  1x8;  Gorbell  v.  Davison,  18  Beav. 


(2d  ed.)  265.  Ves.  Jr.  399;  Barker's  Trust,  i  Sm. 


See  2  Jarm.  on  Wills  (<th  ed.)  '129;  556;  Starr   v,  Newberry,  23  Beav.  436. 

I  Powell  on  Devises  282,  note ;  Van  The  mere  exception  from  the  class  of 

Tilburgh  v.  HoUinshead,  14  N.  J.  Eq.  next  of  kin  of  certain  persons,    who 

36,  note;  Whittaker  v.  Whittaker,  40  could  only  be  members  of  the  class  on 

N.  J.  £q^  33;  Killett  v,  Shepard,  X39  the  supposition  of  the  death  of  the  ten- 

111.  433 ;  Rand  v,  Butler,  48  Conn.  293 ;  ant  for  life,  will  not  alter  the  time  for 

Dove  V.  Torr,  128  Mass.  38;  Whall  v.  fixing  the  class.     Lee  ?'.  Lee,  i  D.  &  S. 

Converse,  146  Mass. 348 ;  In  re  Tucker's  85.  See  Cooper  v.  Denison,  13  Sim.  290. 

Will,  63  Vt.  104;  Bullock  V.  Bullock,  2  Fourth.  Where,  however,  the  gift  is  to 

Dev.  £q.  (N.  Car.)  307;  Jones  v,  Oliver,  the  next  of  kin  of  a  deceased  person,  and 

3  Ired.  Eq.  (N.  Car.)  373  ;  Lawton  v,  the  tenant  for  life  is  the  sole  next  of  kin 

Corlies  (Supreme  Ct.),  12  N.  Y.  Supp.  at  the  date  of  the  will,  so  that  the  class 

484;  WoGKdward  v,  James,  44  Hun(N.  cannot  be  increased  if  the  tenant  for 

^095;  Buzty's  Appeal,  61  Pa.  St.  ixx.  life  survives  the  testator,  there  is  a 

Compare  Wood  v,  Bullard,  X51  Mass.  stronger  argument  against  ascertaining 

325;  Proctor  V,  Clark,  154  Mass.  45;  the  next  of  kin  at  the  testator's  death; 

Peck  V.  Carlton,  154  Mass.  231 ;  Sears  but  probably  this  circumstance  would 

V.  Russell,  8  Gray  (Mass.)  95 ;  Hardy  not    alone    be  sufficient    to  oust    the 

v,Qm   (N.   H.  1891),  22   Atl.  Rep.  rule.   Wharton  v.  Baker,  4  K.  <&  J.  483. 

557;  Delaney  v.   McCormack,  88   N.  Fifth.  The  same  rules  apply  where  the 
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c.  Taking  per  Capita  or  per  Stirpes. — When  the  objects 
of  a  gift  take  as  individuals  in  their  own  right,  they  are  said  to  take 
per  capita;  when  by  right  of  representation,  per  stirpes.     Thus, 

where  all  the  beneficiaries  stand  in  the  same  degree  of  relation- 
ship to  the  propositus,  as  children  or  grrandchildren,  and  claim 
directly  from  him  in  their  own  right,  and  not  through  some  inter- 
mediate relation,  they  take/^r  capita^  in  equal  shares.  But  where 

gift  to  the  next  of  kin  is  not  bj  way  of  '  then '  must  refer  to  the  death  of  ten- 
remainder,  but  by  way  of  executory  ant  for  life.  Long  v.  BlackaU,  3  Ves. 
limitation.  Thus,  in  a  gift  to  A  for  Jr.  486;  Wharton  v.  Barker,  4  K.  &  J. 
life,  where  A  is  sole  next  of  kin  at  the  4S3.  See  Clowes  v.  HiUiard,  4  Ch. 
date  of  the  will  and  death,  and  then  to  Div.  413 ;  In  re  Morley's  Trusts,  25  W. 
her  children,  or  to  A  absolutely,  and  R.  825.  But  it  must  be  clear  that  the 
if  she  dies  without  children  or  under  word  *  then  '  is  used  temporally  and  not 
twenty-one,  to  the  testator's  next  of  equivalent  to  thereupon,  and  that  it 
kin,  the  next  of  kin  are  ascertained  at  may  not  be  referred  to  other  words 
the  testator's  death.  Long's  Will,  9  pointing  to  the  testator*s  death,  as  will 
W.  R.  589;  Murphy  v.  Donegan,  3  J.  be  the  case  if  the  gift  is,  for  instance, 
&  L.  534;  Baker  f.  Gibson,  12  Beav.  *to  such  persons  as  would,  by  virtue  of 
loi ;  Harrison  v.  Harrison,  a8  Beav.  31 ;  the  statutes  for  the  distribution  of  in- 
Mitchell  V,  Bridges,  13.  W.  R.  200.  See  testates'  estates,  have  become  and  been 
Urquhart  v.  Urquhart,  13  Sim.  6x3;  then  entitled  thereto  in  case  I  had  died 
Minter  v.  Wraith,  14  Sim.  549.  The  intestate.'  Bullock  v.  Downes,  9  H.  L. 
case  is,  however,  different  if  the  gift  is  Cas.  i ;  Doe  v,  Lawson,  3  East  278; 
not  to  next  of  kin,  but  to  the  *  nearest  Cable  v.  Cable,  16  Beav.  507 ;  Wheeler 
of  kin  of  my  own  family,'  or  to  rela-  v,  Addams,  17  Beav.  417 ;  Fletcher  v. 
tions.  Clapton  v,  Bulmer,  5  Myl.  &  C.  Fletcher,  3  De  G.  F.  &  J.  775 ;  Day  v. 
Z08;  see  pp.  264,  265.  In  the  former  Day,  Ir.  R.,  4  Eq.  385 ;  Mortimore  v, 
case  the  intention  is  to  let  the  property  Mortimore,  L.  R.,  4  App.  Cas.  448. 
go  as  the  law  would  give  it;  in  the  Where  the  gift  is  to  next  of  kin  of  a 
latter,  to  make  a  complete  disposition  person  dead  at  the  date  of  the  will,  the 
by  the  will  to  a  particular  class  con-  class  is  ascertained  at  the  testator's 
templated  by  the  testator,  though,  death.  Phillips  v.  Evans,  4  De  G.  &  S. 
owing  to  the  vagueness  of  the  descrip-  188.  And  the  rule  would  be  the  same  if 
tion,  the  courts  may  be  compelled  to  the  person,  whose  next  of  kin  are  the 
have  recourse  to  the  statute,  that  the  legatees,  is  not  dead  at  the  date  of  the 
gift  may  not  be  void  for  uncertainty,  will,  but  dies  in  the  testator's  lifetime. 
Sixth.  Even  if  the  gift  be  to  a  class  of  Vaux  v,  Henderson,  i  J.  <&  W.  388;  In 
persons  who  must  be  the  testator's  next  r«  Gryll  's  Trusts,  L.  R.,  6  £q.  589. 
of  kin,  if  any  survive  him,  and  if  they  But  this  rule  gives  way  to  an  in  ten- 
die  without  issue,  to  his  next  of  kin,  the  tion  that  the  next  of  kin  of  the  deceased 
next  of  kin  are  ascertained  at  his  death,  person  are  to  be  ascertained  at  his 
Seifferth  v.  Badham,  9  Beav.  37a.  Sev-  death.  In  re  Harris,  2  Sim.  K.  S.  106; 
enth.  The  testator  may  of  course  direct  15  Jur.  1x21.  And  if  the  gift  is  to  the 
the  class  of  next  of  kin  to  be  ascer-  next  of  kin  of  a  person  who  survives 
tained  at  any  time  or  in  any  manner  he  the  testator,  the  class  is  ascertained 
chooses.  Pmder  v.  Finder,  28  Beav.  at  the  death  of  that  person.  Gundry 
44;  Whitet'.  Springett,L.  R.,4Ch.3oo.  v,  Pinniger,  x  De  G.   M.   &  G.   502; 

"The  mere  use  of  words  of  futurity  Jacobs  v,  Jacobs,  16  Beav.  557 ;  Mark- 
will  not  alter  the  ordinary  rule;  for  in-  ham  v,  Ivatt,  20  Beav.  579."  Theobald 
stance,  if  the  bequest  be  to  A  for  life,  on  Wills  (2d  ed.)  280. 
and  after  his  death  for  such  persons  Heini  Constmad  Next  of  Kin. — In  be- 
as  shall  be  my  next  of  kin.  HoUoway  quests  of  personalty  the  expression 
V.  HoUoway,  5  Ves.  Jr.  399 ;  Doe  v.  "  heirs, "  or  **  heirs  at  law, "  has  f re- 
Lawson,  3  East  278;  Rayner  t;.  Mow-  quently  been  construed  next  of  kin. 
bray,  3  Bro.  C.  C.  234.  Hardj'  v.  Gage  (N.  H.  1891),  2a  Atl. 

VBut  if  the  gift  is,  after  the  decease  of  Rep.  557 ;  Tillman  1?.  Davis,  95  N.  Y. 

the  tenant  for  life,  to  such  persons  as  17;  NlcCormick  t*.  Burke,  2  Dem.  (K. 

shall  then  be  my  next  of  kin,  the  word  Y.)  137 ;  Matter  of  Sinzheimer,  5  Dem. 
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they  are  of  different  degrees  of  kindred,  as  in  the  case  of  grand- 
children and  great-grandchildren,  the  latter  representing  some  de- 
ceased grandchild,  they  take  per  stirpes  or  according  to  the  stock 
they  represent,  and  hence  the  children  of  a  deceased  grandchild 
take  only  their  deceased  parents'  share,  and  not  equally  with  the 
other  grandchildren,  while  the  children  of  living  grandchildren  are 
entirely  excluded.*  Such  is  the  rule  where  the  testator  provides  that 
each  grandchild  "  shall  take  his  parents*  share  or  title  by  right  of 
representation,"  or  the  like,  or  where  such  intent  may  be  gathered 
from  the  will.'  But  under  a  gift  to  ''  children  and  grandchildren," 
or  to  A,  and  the  children  of    B,'  or  the  children  of  A    and 


(N.  Y.)  321 ;  HascaU  v.  Cox,  49  Mich.  Waller  v.  Forsythe,  Phill.  Eq.  (N.  Car.) 

435.    But  compare  Gordon  r.  Small,  53  353 ;  McCartney  v.  Osburn,  118  111.  404; 

Md.  550.  Martin  v,  Gould,  2  Dev.  Eq.  (N.  Car.) 

1.  Schouler  on  Wilis  (ad  ed),  ^  538;  305;  Dowding  v.  Smith,  3  Beav.  541 ; 
2  Bl.  Com.  218 ;  2  Jarm.  on  Wills  (5th  Kickabe  v.  Garwood,  8  Beav.  579;  Tyn- 
ed.)*ioi,*io6, 1 12 ;  Kean  v,  Hoffecker,  dale  v.  Wilkinson,  23  Beav.  74;  Lenden 
2  Harr.  (Del.)  103;  Cureton  v,  Moore,  v.  Blackmore,  10  Sim.  626;  Payne  v. 
2  Jones  Eq.  (N.  Car.)  204.  For  further  Webb,  L.  R.,  19  Eq.  26.  But  see  Green's 
illustration,  see  the  following  cases:  Estate,  140  Pa.  St.  25^;  Osburn's  Ap- 
AUender  v.  Kepling,  6a  Md.  7;  Hus-  peal,  104  Pa.  St.  637;  Koome  v.  Coun- 
ton  V.  Crook,  38  Ohio  St. 328;  McKel*  ter,  6  N.  J.  L.  113;  Lachland  v.  Down- 
vey  V.  McKelvey,  43  Ohio  St.  213;  ing,  11  B.  Mon.  (Ky.)32;  Grandy  v. 
Ferrer  v.  Pyne,  89  N.  Y.  a8i ;  Vincent  Sawyer,  Phill.  Eq.  (N.  Car.)  8. 
V.  Newhouse,  83  N.  Y.  505 ;  Lemacks  A  testator  directed  the  residue  of  his 
V.  Glover,  1  Rich.  Eq.  (S.  Car.)  141;  personal  estate,  after  the  death  of  his 
Allen  V,  Allen,  13  S.  Car.  51a;  Har-  wife  who  was  tenant  for  life,  to  be  di- 
ns V.  Philpot,  5  Ired.  Eq.  (N.  Car.)  videdas  follows:  To  his  five  nephews 
324;  Gerrish  V.  Hinnan,  8  Oregon  348;  and  nieces,  A,  B,  C,  D  and  E,  two 
Peale's  Estate,  11  Phila.  (Pa.)  147;  shares  each,  and  to  their  children,  one 
John's  Estate,  11  Phila.  (Pa.)  144;  share  each;  the  nephews  and  nieces 
Wistar  v.  Scott,  105  Pa.  St.  aoo;  Cltf-  sarviving  the  testator.  It  was  held  that 
ton  V,  Holton,  a7  Ga.  331 ;  Huggins  v.  the  residue  vested  in  the  nephews  and 
Huggins,  7a  Ga.  825 ;  Kelley  v.  Vigas,  nieces,  and  their  children  living  at  the 
112  IlL  243;  De  Laurence  I  v.  De  Boom,  testator's  death,  or  born  in  the  lifetime 
67  Cal.  ^62;  Hayes  v.  King,  37  N.  J.  of  the  tenant  for  life ;  the  children  tak- 
£q.  1 ;  Walker  v.  Hill,  22  N.  J.  Eq.  520;  in^  per  capita^  but  the  shares  oi  each 
Niles  V.  Almy  (Mass.  1894),  36  N.  E.  of  the  nephews  and  nieces  being  double 
Rep. 583;  Hamletts  v,  Hamlett,  I3  Leigh  that  of  each  child.  Cooke  i/.  Bowen,  4 
(Va.)  J50;  Minot  v»  Taylor,  139  Mass.  Y.  &  C.  344. 
160;  Morrill  v.  Phillips,  143  Mass.  340.  In  delivering  the  opinion  of  the  court 

8.  Schouler  on  Wills  (aded.),  ^  538  ;  in  Hoxton  v,  Griffith,  18  Gratt.  (Va.) 

Wessenger  v.  Hunt,  9   Rich.   Eq.  (S,  574,  Joynes,  J.,  said:  •*  Where  a  be- 

Car.)  459.    See  Farmer  v,  Kimball,  46  quest  is  made  to  several  persons,  in  gen- 

N.  H.  435  ;  Dible's  Estate,  81   Pa.  St  eral  terms  indicating  that  they  are  to 

279;  Huston   V.   Crook,  38  Ohio   St.  take  equally   as  tenants  in   common, 

328;    Kimbro    v.    Johnston,   15    Lea  each  individual  will,  of  course,  take  the 

(Tenn.)  78 ;  Kean  v,  Hoffecker,  2  Harr.  same  share ;  in  other  words,  the  lega* 

(Del.)  103.  tees  will  take  per  capita.     The  same 

S.  Wells  V,  Newton,  4  Bush  (Ky.)  rule  applies  where  a  bequest  is  to  one 
X58;  Clifton  V,  Holton,  37  Ga.  321;  who  is  living,  and  to  the  children  of 
Howard  v,  Howard,  30  Ala.  391 ;  Bun-  another  who  is  dead,  whatever  may  be 
ner  v.  Storm,  i  Sandl  Ch.  ( N.  Y.)  357;  the  relations  of  the  parties  to  each  other, 
Seabury  v.  Brewer,  53  Barb.  (N.  Y.)  or  however  the  Statute  of  Distributions 
662;  Stokes  V.  Tilly,  9  N.  }.  Eq.  130;  might  operate  upon  those  relations  in 
Owen  V.  Owen,  13  N.  J.  Eq.  z88;  Bur-  case  of  intestacy.  Thus,  where  prop- 
net  V.  Burnet,  30  N.  J.  Eq.  595;  Pem-  erty  is  given  '  to  my  brother  A,  and  to 
berton  v,  Parke,  5    Binn.   (Pa.)  601;  the  children  of  my  brother  B,*  A  takes 
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6,^  or  to  the  children  of  A  and  the  children  of  B,'  or  to  A  and  B  and 

a  share  onlj  equal  to  that  of  each  of  two  clauses,  a  clear  distinction  was 
the  children  of  B.  So,  where  the  gift  made  between  moneys  and  personal 
is  to  A's  and  B's  children,  or  to  the  property ;  that  the  residue  of  the  one 
children  of  A  and  the  children  of  B,  was  given  to  all  the  children  and 
the  children  take  as  individuals,  per  grandchildren  equally ;  what  remained 
capita*  The  substance  of  this  rule  of  of  the  other  not  disposed  of  was  to  be 
construction  is,  that,  in  the  absence  of  divided  equally  between  the  children, 
explanation,  the  children  in  such  a  case  Brearley  t^  Lalor,  15  N.  J.  Eq.  108. 
are  presumed  to  be  referred  to  as  indi-  Under  a  will,  a  testator  left  two 
viduals,  and  not  as  a  class,  and  that  the  thousand  pounds  '*  to  the  children  and 
relations  existing  between  the  parties,  grandchildren  of  his  brother  M.,  de- 
and  the  operation  which  the  statute  ceased,  exceptingj.*' (who  was  a  grand- 
would  have  upon  those  relations  in  case  child  of  M.),  **  and  her  children,  she 
of  intestacy,  are  not  sufficient  to  con-  and  they  not  needing  it,  to  be  equally 
trol  this  presumption.  The  general  divided  among  those  then  livings"  (i.r., 
rule  is  well  established,  and  has  been  at  the  death  of  the  testator's  widow), 
fully  recognized  by  the  decisions  of  "  saving  that  his  cousin  S.  should  have 
this  court.  Brewer  v.  Opie,  i  Call  two  shares  thereof."  It  was  held  that 
(Va.)  212;  Crow  i;.  Crow,  i  Leigh  the  great  grandchildren  of  M.  took 
(Va.)  74;  McMasters  v.  McMasters,  equally  wim  children  and  grandchil- 
10  Gratt.  ( Va.)  275."  dren;  and  that  all  who  were  alive  at  the 

A  testator  gave  land  and  slaves  to  death  of  the  testator's  widow,  whether 

his  daughter  for  life,  and  then  "  to  be  born  before  or  afler  the  death  of  the 

equally  divided  between  the  children  testator,  were  entitled  to  take.     Pern* 

of  the  said  daughter  and  my  sons  M.  bertont^.Parke,  5  Binn.  (Pa.)6oi.  Com' 

and  R."    It  was  held  that  the  prop-  pare  Lachland  v.  Downing,  11  B.  Mon. 

erty,  at  the  decease  of  the  daughter,  (Ky.)  32,  where  a  testator  ordered  in  his 

should  be  divided,  per  capita^  between  will  that  the  rest  of  his  property  should 

M.,  R.  and  the  children  of  the  daugh-  be  divided   between  his  brothers  and 

ter.     Waller  v,  Forsythe,    Phill.    Eq.  sisters,  and  the  children  of  a  deceased 

(N.  C.)  353.  sister,  **  to  them  and  their  children  for- 

A  testator  ordered  that  the  rest  of  ever."     It  was    held   that    the    latter 

his  estate,  movable  and  immovable,  in-  clause  gave  the  children  of  the  devisees 

eluding  the  homestead,  should  be  di-  named  no   share  in  the  division,  and 

vided  equally  between  his  children  in-  that  the  children  of  the  deceased  sister 

dividualized  by  their  respective  names,  were  not  equal  participants  "with  the 

and   his  grandchildren  by  a  deceased  other  devisees,  but  that  a  class  was  in- 

daughter,   designating    them    also    by  tended   who  took  the  share  of    their 

their    names.    The  testator  also    be-  mother. 

queathed  to  each  grandchild  special  1.  2  }arm.  on  Wills  (5th  ed.)  *  194; 
legacies,  the  same  as  he  had  given  to  Weld  t^.  Bradbury,  3  Vern.  705;  Lugar 
each  of  his  children.  It  was  held  that  v,  Harman,  i  Cox  250;  Pattison  v.  Pat- 
each  of  the  grandchildren  took  the  tison,  19  Brew.  638;  Armitage  xk  Wil- 
same  as  each  child.  Wells  v.  Newton,  Hams,  27  Beav.  346;  Ward  v.  Stow,  a 
4  Bush  (Kv.)  158.  Dev.  Eq.  (N.  Car.)  ^09;  Bx  p,  Leith,  i 

Where  a  bill  was  filed  to  settle  the  Hill  Eq.  (S.  Car.)  152;  Adams  v. 
construction  of  a  will  containing  the  Adams,  2  Jones  Eq.  (N.  Car.)  215.  See 
following  residuary  clause,  viz.,  ''  All  Hoxton  v,  Griffith,  18  Gratt.  ( Va.)  574; 
the  residue  and  remainder  of  my  mon-  West  v.  Rassman,  135  Ind.  378;  Budd 
eys  not  above  disposed  of,  that  is,  of  v.  Haines  (N.  J.  1894),  29  Atl.  Rep. 
moneys  which  I  have  at  the  time  of  170;  Thompson  ^^  Young,  25  Md.  461. 
my  decease,  I  direct  to  be  equally  di-  But  see  Raymond  v.  Hillhouse,  45 
▼ided  among  my  children  and  grand-  Conn.  467 ;  Lowe  r.  Carter,  2  Jones 
children  living  at  the  time  of  my  de-  Eq.  (N.  Car.)  377. 
cease ; " — '^whatever  personal  property  2.  Olfti  to  the  Ctdldren  of  A  and  B. — 
is  not  hereinbefore  disposed  of  I  direct  **In  a  gift  to  the  children  of  A  and  B : 
to  be  sold  by  my  executors,  and  the  a.  If  A  and  B  are  described  as  bear- 
moneys  thereon  arising  to  be  divided  ing  the  same  relation  to  the  testator, 
equally  between  my  son  and  my  two  and  equal  legacies  have  been  g^ven  to 
daughters, "  it  was  held  that,  by  these  them,  the  children  of  both  take  as  in 
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their  children,  or  to  a  class  and  their  children,  all  take/^  capital 
But  if  the  gift  to  the  children  is  merely  substitutional,  as  in  the 
case  of  a  bequest  to  A  and  B,  "  or  their  children,"  the  distribu- 
tion will  be  per  stirpes^    The  presumption  in  favor  of   a  per 

^  giit  to  the  children  of  my  brother  A  ever,"  it  was  held  that  the  children  of 

^d  mj  brother  B.     Mason  v.  Baker,  2  Stephen    and   Mary   took  fer  capita^ 

^  &  J.  567.   See  Whicker  v.  Mitford,  Britton  v.  Miller,  63  N.  Car.  368.  Com- 

3  Bro.  P.  C.  44a.    h.  If  they  do  not  fare  Hamletts   v.  Hamlett,  12  Leigh 

bear  the  same  relation  to  the  testator,  (Va.)  357,  where  a  testator  bequeathed 

and  A  has  children  at  the  date  of  the  the  residue  of  his  estate,  after  his  wife's 

will,  while  B   is   unmarried,  the  gift  death  or  marriage,  to  be  equally  divided 

goeE  to  B  and  the    children   of    A.  among  James,  Mary,  Patsey,  Nancy, and 

otummToll   V,   Hales,   34    Beav.    124.  Narcissa,  who  were  the  testator's  chil- 

f.  So,  too,  if  A  is   described  as   de-  dren,  the  children  of  his  son  George,  the 

ceaied ;  for  instance,  if  the  gift  be  to  the  children  of  his  daughter  Elizabeth,  the 

children  of  the  late  A,  and  B,  B  and  the  children  of  his  son  Bedford,  deceased, 

children  of  A  will  take.     Lugart;.  Har-  and  the  children  of  his  daughter,  Obe- 

man,  i  Cox  350;  H awes  v.  H awes,  i^  dience;  his  five  children  legatees  were 

Ch.  Div.  614.    But  see  In  re  Davies^  all  married,  and  had,  in  all,  thirty-one 

Will,  39  Bear.  93.    This  is  a  fortiori  children   living  at  his  death ;  his  son 

the  case  where  B  is  referred  to  as  a  leg-  Bedford  left  three  children,  and  his  son 

atee.  In  re  Ingle's  Trusts,  L.  R.,  1 1  Eq.  George  and  daughters  Elizabeth  and 

578.  </.  A  gift  for 'the  benefit  of  the  chil-  Obedience    were  married,    and  these 

dreo  of  A  and  of  B,'  goes  to  the  chil-  four  had,    in    all,    eighteen    children 

dren  of  A  and  of  B.    Peacock  v.  Stock-  living  at  the  testator's  death;  and  the 

ford,  3  De  G.  M.  &  G.  73."    Theobald  three  last  had  five  children  born  after 

on  Wills  (3d  ed.)  341.  his  death  and  during  his  widow's  life. 

In  Burnet  v,  Burnet,  30  N.  T.  Eq.595,  It  was  held  that  the  grandchildren  took 

it  was  held  that  a  gift  to  the  children  of  per  stirpes  and  not  per  capita. 

A  and  B    (they   being    persons  who  1.  3  Jarm.  on  Wills  (5th  ed.)  *i95 ; 

could  not  have  offspring  jointly)  must  Cunningham  v,  Murray,  i  De  G.  &  S. 

be  construed   according   to  the  plain  766;  Abbayt;.  Howe,  i  De  G.  &  S.  470; 

grammatical  sense  of  the  words  used,  Northey  v.  Strange,  i  P.  Wms.  340; 

and  constitutes  a  gift  to  B  himself  and  Murray  v,  Murray,  3  Ir.  Ch.  Rep.  i3o; 

to  the  children  of  A.  Law  v.  Thorp,  4  Jur.  N.  S.  447 ;  Farmer 

2  Jarm.  on  Wills  (cth  ed.)*x9i;  Lin-  v,  Kimball,  46   N.  H.  435;  Soteldo  v, 

coin  V.  Pelham,  10  Yes.  Jr.  166.     See  Clement    (Ohio  C.  P.),   39  L.  J.  384. 

Barnes  r.  Patch,  8  Ves.  Jr.  604 ;  Walker  But  see  Ferry  v,  Langley,  i  Mackey  ( D, 

V.  Moore,  i  Beav.  607 ;  Bolger  v.  Mack-  C.)  140. 

ell,  5  Ves.  Jr.  509;  Heron  v,  Stokes,  3  D.  2.  Schouler  on  Wills  (2d  ed.),  §  540; 

&  W.  89;   Hill  V.  Bowers,  i3o  Mass.  3  Jarm.  on  Wills  (5th  ed.)  *X95,  *i96; 

135;  Britton  v.  Miller,  63  N.  Car.  368;  Price  v,  Lockley,  6  Beav.  180;   Min- 

Bryant  v.  Scott,  1   Dev.  &  B.  Eq.  (N.  chell  v,  Lee,    17  Jur.  737;  Armstrong 

Car.)  156;  Ward  v.  Stowe,  3  Dev.  Eq.  v,  Stockham,   7   fur.  330;   Shailer  v, 

(N.  Car.)  509;   Senger  v,  Senger,  81  Groves,  6  Hare  io3 ;  Burrell  t^.  Basker- 

Va.  687;  Hamletts  v.Hamlett,  13  Leigh  field,  11  Beav.  535;  Congreve  v.  Pal- 

( Va.)  350 ;  Wessenger  V.  Hunt,  9  Rich,  mer,  16  Beav.  435;  Timins  v.  Stack- 

Eq.  (S.  Car.)  459;  Scott  v,  Terry,  37  house,  37   Beav.  434;    In  re  Sibley's 

Miss.  65.    See  Allender  v,  Keplinger,  Trusts,  5  Ch.  Div.  494.     But  compare 

62^  Md.  7.  Compare  Alder  f.  Beall,  1  Atkinson  v,  Bartrum,  38  Beav.  3x9. 

Gill  &  J.  (Md.)  133;  Levering  v.  Lev-  "A  single  gifl,  however,  to  several  or 

ering,  14  Md.  30;  Ingram  v.  Smith,  i  their  issue,  though  it  would  import  a 

Head  (Tenn.)  437.     But  compare  Bas-  stirpetal  distribution  among  the  fami- 

sett  v.  Granger,  100  Mass.  348;  Young's  lies,  would  not  prevent  all  the  issue  of 

Appeal,  83  Pa.  St.  59.  each  family  from  taking  per  capita  inter 

Where  a  testatrix,  by  will,  gave  "  to  se,  Gowling  v.  Thompson,  X9  L.  T.  N. 

the  children  of  my  brother,  Stephen  S.  343; /»  re  Sibley's  Trusts,  5  Ch.  Div. 

W.  Britton,  and  of  my  sister,  Mary  F.  494.     In  ascertaining  the  stirpes^  refer- 

Miller,  all  of  my  property  of  every  de-  ence  is  to  be  made  to  the  original  stirpes 

icription,  to  them  and  their  heirs  for-  pointed  out  by  the  testator,  and  not  to 
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capita  distribution  yields  readily  in  favor  of  any  indication  of  a 
contrary  intent.^     Under  a  gift  to  two  or  more  for  their  lives  as 

the    stirpes  existing  at  his  death,  so  one  whenever,  and  as  often  as,  a  child 

that  there  will  be  as   many   primary  might  be  born  in  any  one  of  the  four 

shares  as  there  are  original  stirpes  who,  families,  the  testator  will  be  presumed 

at  the  testator's  death,  have  descend-  not  to  have    intended  a  division  /«r 

ants  living.    Gibson  v,  Fisher,  L.  R.,  capita  but/«r  stirpes.    Roper  v,  Ro- 

5  Eq.  51.    See,  however,  Robinson  v.  per,  5  Jones  Eq.  (N.  Car.)  16. 

Shepherd,  12  W.  R.  334;  10  Jur.  N.  S.  A  testator  made   a  bequest    of  his 

53;  4  De  G.  }.  &  S.  129."    Theobald  property  "  to  be  equally  divided,  share 

on  Wills  (2d  ed.)  256.  and  share  alike,  between  my  children 

1.  2  Jarm.  on  Wills  (5th  ed.)  ^195;  and  their  legal  heirs,  that  is  to  say,  to 

Hawkins    on    Wills    114,    note.      See  M.,  G.,  F.,  R.  and  H.,  each  a  share,  and 

Brett  V.  Horton,  4  Beav.  239;  Crone  the  children  and  heirs  of  P.  and  of  S. 

V.    Odell,    I    Ball    &    B.    449;    Noc-  and  of  N.,  each  a  share.    The  subse- 

holds  V,  Locke,  3  K.  &  J.  6;  Nettleton  quent  clause  of  the  will,  which  g^ve  to 

V,    Stephenson,    18    L.   J.    Ch.    191;  his  daughter  A.,  to  whom  he  had  given 

Archer  v,  Legg,  31  Beav.  187;  Bivens  no  outset,  $2,000,  contained  this  com- 

V,    Phifer,    2   Jones    (N.    Car.)    436;  ment:  "This  is  my  view,  making  her 

Roper  V.  Roper,  5  Jones  Eq.  (N.  Car.)  equal  with  my  other  children."     It  was 

16;  Rogers  v,  Brickhouse,  5  Jones  Eq.  held  that  this  latter  clause  ezpresslv 

(N.Car.)  301;  Adams  v.  Adams,  a  Jones  declared  an  intention  on  the  testator^ 

Eq.  (N.Car.)  215;  Lockhart  i;.  Lock-  part  to  make  his  children  equal,  and 

hart,  3  Jones  Eq.  (N.  Car.)  205 ;  Spivey  that  consequently  the  legatees  take  per 

V.  Spivey,  2  Ired.  Eq.  (N.  Car.)  100;  stirpes,     Fisher  v.  Skillman,   18  N.  J. 

Walker  v.  Griffin,  11  Wheat   (U.  S.)  Eq.  229. 

375;  Rushmoret^.RushmoreC Supreme  Instanoas  Whera  Chlldran  Taka  par 

Ct.),  12  N.  Y.  Supp.  776;   Carter  v.  Stirpes. — A  testatrix  ordered  "  all  my 

Lowell,  76  Me.  342;  Hoxton  v,  Griffith,  landed  estate  in  M.  to  be  equally  divided 

18  Gratt.  (Va.)  574;  Burnet  v.  Burnet,  between  my  nephew  R.  and  the  chil- 

30  N.  J.  Eq.  599;  Fisher  v,  Skillman,  dren  of  F."     After  giving  certain  gOT- 

18  N.  J.   Eq.  229;   Osbum's   Appeal,  emment  claims  **  to  be  equally  divided 

104  Pa.  St.  637;   Young's   Appeal,  83  between  R.  and  the  surviving  children 

Pa.  St.  59;  Ashburne's  Estate,  159  Pa.  of  F.,"  she  added :  **  Should  any  of  the 

St.  545 ;  Shrie's  Estate,  162  Pa.  St.  369;  children  of  F.  die  without  heirs,  the 

Alder  f.  Beall,  II  Gill  &  T.(Md.)  123;  property    left    them  shall  be   divided 

Balcom  v,  Haynes,  14  Allen  (Mass.)  among  the  survivors."  F.,  the  niece,  was 

204;  Leland  z/.'Adams,  la  Allen  (Mass.)  dead  when  the  will  was  made.     It  was 

286 ;  Minot  v.  Taylor,  129  Mass.  160;  held  that  R.  took  one  moiety,  and  the 

Ferrer  v.  Pyne,  81  N.  Y.  281 ;  Vincent  v,  children  of  F.  the  other  moiety,  of  the 

Newhouse,  83  N.  Y.  505;  Woodward  M.  land.     Hoxton  v.  Griffith,  18  Gratt. 

t;. James,  115  N.  Y.  359;  Randolphs.  (Va.)  574. 

Bond,  12  Ga.  362;  Billinslea  v,  Aber-  A  testator  gave,  by  his  wili,  the  in- 

crombie,    2   Stew.    &  P.   (  Ala. )   24 ;  come  of  his  estate  for  eighteen  years  to 

Seay   v,  Winston,  7  Humph.  (Tenn.)  his  three  sons,  and  made  provision  dur- 


473;  Collier  v.  Collier,  3  Rich.  Eq.  (S.  ing  that  time  for  a  granddaughter,  the 
Car.)  555  ;  Britton  v.  Johnson,  2  Hill  child  of  a  deceased  son.  Attheexpira- 
Eq.  (S.  Car.)  430;  Levering  v.  Lever-    tion  of  that  time  he  ordered  that  his 


ing,  14  Md.  30 ;    Fields  v.  Fields,  93  property  should  be  sold  and  divided, 

Ky.  619;  Geery  v.  Skelding,  62  Conn,  "one-half  of  the  same   between  "   the 

499;  Conklin  v,  Davis,  63  Conn.  377;  three  sons,  ^  and  the  other  half  to  be  di- 

White  V.  Holland,  92  Ga.  216.  vided    between    my    grandchildren," 

The  general  rule  in  the  interpreta-  namely,   his  granddaughter   aforesaid 

tion  of  wills  is,  that  persons  described  and  the  children  of  his  three  sons,  in 

as  a  class  take  in  the  same  way  as  if  equal  proportions. ''Should  either  of  said 

each  individual  embraced  in  the  class  grandchildren   have    deceased   at  that 

were  designated  by  his  proper  name,  time,  the  part  that  would  have  come  to 

though,  where  such  an  interpretation  him  or  her,  had  they  lived,  to  go  to  the 

would  have  the  effect  to  break  up  every  others  of  the  same  family,  if  living ;  if 

division  of  the  property  that  might  be  not,  to  their  parents."  It  was  held  that 

made  under  the  will,  and  require  a  new  after  the  sale  the  granddaughter  should 
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receive  one-fourth  of  the  whole  prop-  ilarly,  a  gift  to  several  and  their  is- 

erty.     Leland    v.    Adams,    I3    Allen  sue,  or  to  the  children  and  grandchil- 

(Mass.)  386.  dren  of  A,  goes  to  all  the  children  and 

A  testator.  A,  after  bequeathing  a  pe-  grandchildren  coming  into  being  before 

cuniary  legacy   '*  to  the   heirs  of  my  the  period  of  distribution  pgr  capita. 

sister  G.,"  gave  the  rest  of  his  estate  Barnaby    v,  Tassell,    L.    R.,    11    Eq. 

"  to  my  brothers  M.,  R.  and  F.,  and  my  363;    Lea    v.    Thorp,  6   W.    R.    480; 

sisters  H.  and  S.,  and  the  heirs  of  G.,  4  Jur.  N.  S.  447;   37   L.   }.  Ch.  649. 

and  their  heirs  respectively/*  to  be  di-  In  the  same  way  a  gift,  after  a  life  in- 

▼ided  in  equal   shares  between  them,  terest,  to  surviving  children  and  their 

It  was  held  that  the  heirs  of  G.  took  as  issue,  goes  to  all  the  children  and  issue 

a  class  one-sixth  of  the  residue.     Bal-  who  survive  the  period  of  distribution 

com  V,  Haynes,  14  Allen  (Mass.)  304.  per  capita.    In  re  Fox's  Will,  35  Beav. 

A  testator,  by  his  will,  gave  to  his  163;  13  W.  R.  1013;  Cancellor  v.  Can- 
children  M.,  N.,  O.  and  R.  certain  cellor,  xi  W.  R.  16;  3  D.  &  S.  199. 
specific  legacies  which  he  had  previ-  Shailer  v.  Groves,  which,  as  reported 
ously  conveyed  to  them,  and  ordered  in  6  Hare  163,  might  be  cited  in  favor 
that  those  who  had  received  a  part  of  of  a  different  construction,  is  there 
the  estate  should  account  therefor  to  wrongly  reported.  See  xi  Jur.  485;  x6 
the  other  children,  and  concluded  as  L.  J.  Ch.  367.  A  direction  that  parents 
follows,  viz:  ^*Then  it  is  my  will  that  all  and  children  are  to  be  classed  together, 
the  balance  of  my  property  not  given  and  share  in  equal  proportions,  will 
away  shall  be  equally  divided  between  not  import  a  stirpital  distribution, 
the  heirs  of  M^  N.,  O.and  R.,  to  them  Turner  v,  Hudson,  10  Beav.  333.  But 
and  their  heirs  forever.**  It  was  held  the  word  '  respective '  has  a  strong 
that  **  the  heirs  of  A.**  took  fer  stirpes  stirpital  force.  Davis  v.  Bennett,  4  Dc 
as  a  class.  Spivey  v.  Spivey,  3  Ired.  G.  F.  &  J.  337;  Ayscough  v.  Savage, 
Eq,  (N.  Car.)  100.  13  W.  R.  373.  As  to  the  word  *  devolve,* 

A  bequeathed  to  his  deceased  **  son  see    Stonor    v,  Curwen,  5   Sim.  364. 

M.'s  children  **  a  negro ;  to  his  deceased  And  if  the  issue  of  a  stirpes  are  treated 

"  son  J.*s  children  **  another  negro ;  to  as  taking  among  them  only  one  equal 

his  "daughter  I.,**  and  to  each  of  his  share,  the  stirpital  construction  Will  be 

other  four  children,  naming  them,  cer-  adopted.    Brett  v,  Horton,4  Beav.  339 ; 

tain  negroes ;  and,  '*  tenthly,  all  the  rest  Hunt  v.  Dorsett,  5  De  G.  M.  &  G.  570. 

of  my  estate  not  yet  disposed  of  I  give  A  gift  to  several,  and  their  issue  per 

to  be  equally  divided  among  my  above-  stirpes^  or  a  direction  that  issue  are  to 

named  heirs.'*     It  was  held  that  under  take  only  their  parents*  share,  is  suf- 

the  tenth  clause,  the  legatees  took  per  ficient  to  show  that  the  issue  were  not 

stirfes  and   not  per  capita.  Collier  v,  meant  to  take  in  competition  with  the 

Collier,  3  Rich.  Eq.(S.  Car.)  555.  original  takers.     Pearson  v.  Stephen, 

Under  a  will  devising  certain  prop-  3    Dow   &  CI.  338;    5   Bltgh.   N.    S. 

ert;fr  to  be  divided  equally  between  two  303;  Johnson  v.  Cope,  17  Beav.  561. 

individuals  named, and  the  lawful  chil-  Whether  a  direction  that  issue  are  to 

dren  of  another,  the  children  take  per  take    only  the    share    their   ancestor 

stirpes  and    not  per  capita^  where  it  would  have  taken  will  have  the  effect 

appears  by  evidence  aliunde  that  the  of   making    the    distribution    stirpital 

first  two  persons  were  sisters  and  the  throughout,  seems  not  to  be  settled, 

latter  a  brother  of  the  testatrix,  and  Where  the  direction  is  that  the  issue 

that  the  testatrix  was  very  fond  of  her  are  to  take  a  parent*8  share,  and  the 

sisters,  had  a  favorite  among  the  chil-  word  *  parent  *  is  used  in  a  recurring  or 

dren  in  each  of  the  three  families,  and  sliding  sense,  so  as  to  apply  to  succes- 

did  not  desire  her  brother  to  have  any  sive   generations  of   issue,  it  is  clear 

property  on  account  of  his  conduct  and  that  the  distribution  will   be  stirpital 

his  financial  embarrassment.      White  throughout.    Ross  v,  Ross,  3o   Beav. 

f.  Holland,  93  Ga.  316.  645 ;  In  re  Orton's  Trust,  L.  R.,  3  Eq. 

"A  gift  over  of  the  share  of  any  child  375 ;  Palmer  v.  Crutwell,  8  Jur.  N.  S. 

dying  before  attaining  a  vested  interest  479.    So,  too,  where  the  direction  is  that 

in  possession,  not  to  the  other  members  the  children  or  grandchildren  are  to 

of  the  class,  but  to  the  brothers  and  take  an  original  share  between  them, 

sisters  of  the  child  so  dying,  will  im-  Powell  v,  Powell,  38  L.  T.  N.  S.  730. 

port  a  stirpital  distribution.   Archer  v.  But  a  mere  direction  that  the  share 

^^gg<  31    Beav.    187.     See   too   Ays-  of  any  of  the  original  takers  dying  is 

cough  V.  Savage,  X3  W.  R.  373.    Sim-  to  go  to  his  issue  would,  it  seems,  not 
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tenants  in  common,  without  right  of  survivorship,  with  remain- 
der to  their  children,  it  seems  to  be  the  better  opinion  that 
the  children  take  per  stirpes,^  but  if  the  tenants  for  life  take 
jointly,  or  as  tenants  in  common  with  right  of  survivorship,  the 
children  take  per  capita  /*  so  also,  if  the  general  distribution 
among  children  is  postponed  until  after  the  death  of  the  last  sur- 
viving tenant  for  life,  even  though  the  life  interest  does  not 
survive.* 

have  the  effect  of  preventing  remoter  The  following  distinctions  have  been 

issue  from  taking  that  share  with  issue  adopted  hy  Theobald :  *'  First.  It  seems 

less  remote  per  capita  between  them,  clear  that  a  gift  to  A  and  B,  as  tenants 

Birdsall   v.   York,   5  Jur.   N.   S.  1237;  in  common,  tor  their  lives,  and  then  at 

Southam  v.  Blake,  2  W.  R.  446;    Wei-  their  death,  or  at  their  deaths,  or  at  the 

don  V.  Hojland,  4  De  G.  F.  &   J.   564.  death  of  A  and  B,  to  their  children, 

Robinson  v,  Sykes,  23  Beav.  40,  which  goes,  upon  the  death  of  each  tenant  for 

is  contra,  was  on  a  marriage  settlement,  life,  to  his  children.     Flinn  v,  Jenkins, 

If  the  gift  is  to  several,  anld  their  is-  i    Coll.    365 ;   Taniere   v,   Pearkes,  2 

sue  per  stirpes^  the  stirpital  distribu-  Sim.  &  Stu.  383 ;  Willes  v.  Douglas,  10 

tion  will  be  carried  throughout,  so  that  Beav.  47 ;  Arrow  v.  Mellish,  i  De  G.  & 

no  children  of  remoter  issue  can  take  in  S*  355f  Turner  v,  Whittaker,  33  Beav. 

competition  with    the  parents.    Dick  196;  Sarel  v,  Sarel,  23  Beav.  87.    See  too 

V,  Lacy,  8  Beav.  214;  Gibson  v,  Fisher,  Doe  v,  Royle,  13  Q.  B.  100;  66  E.  C.  L, 

Lr.  R.,  5  Eq.  51."  Theobald  on  WUls  (2d  100 ;  Brown  v.  JarvTs,  2  De  G.   F.  &  J. 

ed.)  252.  168.  If  the  gift  is  after  the  deaths  of  ten- 

1.  2jarm.  on  Wills  (5th  ed.)   *i96,  ants  for  life  to  their  children  and  grand- 

citing-    Pery   v.   White,    Cowp.    777;  children,  the  families  take  per  stirpes^ 

Taniere  v.  Pearkes,  2  Sim.  &  Stu.  383;  but  the  children    and    grandchildren 

Willes  V.  Douglas,  10  Beav.  47;   Flinn  tzke  per  capita,  inter  se,     Barnaby  v, 

V.  Jenkins,  i  Coll.  365;  Arrow  v.  Mel-  Tassell,  L.  R.,  11  Eq.  363.     But  if'^the 

lish,  I  De  G.  &  S.  355 ;  Doe  v,  Royle,  testator  goes  on   to  explain  inrhat  he 

13  Q^  B.  100;  66  E.  C.   L.  100;   In  re  means  by   'their  children,'  by  adding, 

Lavenck*8   Estate,  18   Jur.  304;   Brad-  'that  is  to  say,  the  children  of  A  and 

shaw  V.  Mellong,  19   Beav.  417;    Hunt  B,'   they  take    per  capita,     Abrey   v. 

V.  Dorsett,  5  De  G.  M.  &  G.  570;  Coles  Newman,    16   Beav.   431.    Second.   If 

V,  Witt,  2  Jur.  N.  S.  1226;   Turner  v.  the  gift  be  to  *  A  and  B  for  their  lives, 

Whittaker,   23    Beav.  106;    Archer  v,  and  at  their  death,*  not  to*  their  children' 

Legg,  31  Beav.  187;  Mifnes  v.  Aked,  6  but  to  *  the  children  of  A  and  B,'  there 

W.  R.  430;  Wills  V,  Wills,   L.  R.,  20  seems  less  reason  for  contending  that 

Eq.  342.  the  children  are  to  take  per   stirpes^ 

For,  otherwise,  it  would  follow  that  However,  in    Wills  v.   Wills,    L.   R^ 

the  different  shares  would  go  to  differ-  20   Eq.  342,  the  stirpital  construction 

ent  classes  of  children;  for  after  the  was  adopted.  See  Milnes  v.  Aked,  6  W. 

death  of  the  tenant  for  life  who  first  R.  430;  Sutcliffe  v.  Howard,  38  L..  J.  Ch. 

died,  another  might  have  more  children,  472  ;  In  re  Nott's  Trusts,  20  W.  R.  569. 

who  would  be  entitled  to   participate  In   such  a  case,   a  superadded  direc- 

in  a  share  of  any  tenant  for  life  who  tion,  that  *  if  there  is  but  one  child  the 

died  afterward.    2  Jarm.  on  Wills  (5th  whole  is  to  go  to  such  onlj  child, ' 

ed.)  *X96.  would  afford  an  argument  that  the  dis- 

8.  2  Jarm.  on  Wills  (5th  ed.)  *i97,  tribution  was  meant  to  he  per  capita, 

citing  Malcolm  xt.  Martin,  3  Bro.  C.  C.  Pearce  v,  Edmeades,  3  Y.  &  C.  246;  2 

50;  Pearce  v,  Edmeades,  3   Y.  &  C.  W.  R.  672;  Swabey  v.  Goldie,    i   Ch. 

246;   Stevenson   v,   Gullan,    18  Beav.  Div.  380.     See  too  Peacock  v»  Stock- 

590;  Parker  v.  Clarke,  6  De  G.   M.  &  ford,  7  De  G.   M.  &  G.  129.     Third. 

G.  1x0;  Parfitt  7;.  Hember,  L.  R.,  4£q.  If   the   gift    to    the    children    is    not 

443.     Compare  Shant  v.  Kidd,  19  Beav.  till    after   the  death   of   the    survivor 

310;  Begley  f.  Cook,   3  Drew.   662;  of  the  tenants  for  life,  it  would  seem  the 

Taaffe  v,  Conmee,  10  H.  L.  Cas.  533.  distribution  would  be  per  capita;  at 

S.  2  Jarm.  on  Wills  (5th  ed.)  *I97,  ciV-  any  rate  if  the  gift  is  to  the  children  of 

ing  Nockolds  v,  L.ocke,  3  K.  &  J.  6.  A  and  B,  and  not  merely  to  '  their  chil- 
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Under  a  gift  to  descendants,  prima  facie  all  living  at  the  time 
of  distribution  take/^  capita,^  yet  the  word  when  used  as  a  word 
of  purchase  and  coupled  with  a  gift  to  the  ancestor,  has  a  substi- 
tutional and  representative  sense,  so  that  in  a  gift  to  several  and 
their  descendants,  descendants  would  not  take  in  competition 
with  their  ancestor.^  Under  a  gift  to  relatives,  persons  capable 
of  taking  within  the  Statute  of  Distributions,  take  per  capita  and 
not  in  the  proportions  fixed  by  the  statute.*     Under  a  gift  to 

dren.'  Malcom  v,  Martin,  3  Bro.  C.  C.  constituted  but  one  heir.    Baskin's  Ap- 

50;  Pearce  v.  Edmeades,  3  Y.  &  C.  246;  peal,  3  Pa.  St.  304. 

Stevenson  v.  GuUan,    18    Beav.    590;  8.  Theobald  on  WiUs  (ad  ed.)  263, 

Nockolds  V.  Locke,  3  K.  &  }.  6;  Swa-  citing'  Tiffin    v,   Longman,   15    Beav. 

bej  V.  Goldie,  i  Ch.  Div.  380.    See  Alt  275 ;  Eagles  v.  Le   Breton,  L.   R.,  15 

V.  Gregory,  8  De  G.  M.  &  G.  22X.  Per-  £q.  148. 

haps  Smith  v,  Streatfield,  i  Meriv.  358,  Property  to  B«  BquaUy  UTUtod  Be- 
comes under  this  head/'  Theobald  twoen  Her  Reifttlona  and  mne.  —  In 
on  Wills  (2d  ed.)  254,  255.  Young's  Appeal,  83  Pa.  St.  59,  a  tei- 

L  Theobald  on  Wills  (2d  ed.)  262;  tator  devised  **the  residue  of  my  es- 

Croslej  V.  Clare,  Ambl.  397;  Butler  v.  tate,  real,  personal,  and  mixed,  to  my 

Stratton,  3  Bro.  C.  C.  367;  Corbett  v,  beloved  wife,  for  aqd  during  her  life; 

Laurens,  5  Rich.   Eq.   (S.  Car.)  301;  and  further,  I  will  that  at  her  decease 

Pearce   v,   Richard  (R.  L   1893),  26  such  moneys  or  property  as  she  may 

AtL  Rep.  38.  See  Wistar  v,  Scott,  105  possess  be  equally  divided  between  her 

Pa.  St.  200.    But  the  expression  ^  de-  relations  and  mine,  or  such  of  them  as 

scendants  or  representatives/'  imports  she  shall  believe  most  worthy. "    The 

a  distribution  fer  stirpes,     Rowland  v,  testator's  wife  survived  him,  and  died» 

(rorsuch,  a  Cox  187.  leaving  a  will,  in  which  she  directed 

S.  Theobald  on  Wills  (  2d  ed. )  263 ;  the  estate  to    be    equally  divided  be- 

Tucker   v.  Billing,  2  Jur.  N.   S.  483.  tween  her  late  husband's  relations  and 

See  Jones  v.  Torin,  6  Sim.  255 ;  Smith  her  own,  one  half  to  go  to  six  of  her 

V,  Pepper,  27  Beav.  86;  Best  v.  Stone-  relations,  share  and  share  alike,  and 

hewer,  2  De  G.  }.  &  S.  537;  Baskin's  the  other  half  to  nineteen  of  her  hus- 

Appeal,  3  Pa.  St.  304 ;  McNeilledge  v,  band's  relations,  in  proportions  named 

Galbraith,  8  S.  &  R.  (Pa.)  43 ;  Thomp-  in  her  will.    The  court  below  held  that 

son  V.  Young,  25  Md.  450;   Grandy  the  wife  had  power    to    appoint  the 

V.  Sawyer,  Phill.    Eq.  (  N.   Car.  )  o.  beneficiaries  under  the  will  of  her  bus- 

Compare  Ort's  Appeal,  35  Pa.  St.  267.  band,  but  that  she  should  have  distrib- 

A  testator,  after  making  certain  be-  uted  the  funds  among  the  appointees /«r 
quests,  ordered  thus:  **Then  my  will  capita.  It  was  held  (r^vtfrf/ni^  the  court 
is,  that  the  remaining  part  of  my  goods,  below)  that  the  division  of  the  prop- 
stocks,  etc.,  shall  be  impartially  ap-  erty  made  by  the  wife  was  in  accord- 
praised  ;  and  after  such  appraisement  ance  with  the  true  intent  of  the  testa- 
made,  that  the  same  shall  be  equally  tor.  In  this  case  Mercur,  J.,  said : 
divided  between  all  the  heirs. "  It  was  "  After  the  expiration  of  the  life  estate 
held  that  the  testator,  by  this  language,  of  his  wife,  he  directs  the  property  to 
and  his  intention  as  gathered  from  tne  'be  equally  divided  between  her  rela- 
whole  will,  meant  his  own  heirs,  who  tions  and  mine.'  He  and  his  wife 
could  only  be  ascertained  by  resorting  were  childless.  There  was  no  issue  of 
to  the  Statute  of  Distribution;  and  that  either  to  whom  the  property  could 
taking  the  statute  for   the   rule,  the  be  transmitted. 

remaining   part    of  his   property   be-  **  It  may  have  been  the  joint  product 

queathed  descended  to  his  children  and  of  their  industry  and  economy.    This 

grandchildren,  per  stirpes;   the  rule  or  some  other  moving  cause  prompted 

under  the  statute  not  only  designating  him  to  direct  that    the    property    be 

who  are  to  take,  but  kXw  Xht  quantum  'equally  divided'  between  families  of 

of  the  estate  to  be  taken ;  and  that  by  different  blood.    The  language  clearly 

"  all  the  heirs "  the  testator  meant  his  points  to    one    general    division,  one 

children  and  his  grandchildren,  who,  in  separation   of  the  fund.    Two  classes 

his  eye  and  by  intendment  of  the  law,  were  in  his  mind.    One  class  was  his 
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*'  legal  heirs/'  or  next  of  kin,  it  has  been  held  that  the  Statute  of 
Distributions  is  to  be  taken  as  the  guide  in  ascertaining  both  the 
beneficiaries  and  the  proportions  in  which  they  are  to  take.^ 

d.  Rule  Where  the  Number  of  Objects  Is  Erroneously 
Referred  to. — Where  the  testator  has  described  the  class  as 
consisting  of  a  specified  number,  which  varies  from  the  actual 
number,  the  numerical  statement  is  wholly  disregarded.^ 

relations,  the  other  class  was  his  wife's  Jacob,    or    his    heirs  or  legal   repre- 

relations.    The  property    was    to    be  sentatives, "  it  was  held  that  the  chil- 

equally  divided    '  between'  these    two  dren  described  took  by  classes  and  not 

classes,  and  each  class  to  take  one- half,  per   capita,     Fissers   Appeal,    37  Pa. 

His  relations  one-half,  his  wife's  rela-  St.  55.     See  Alder  v.  Beall,  11  GUI  db  J. 

tions    the    other    half.       Neither    the  (Md.)  123;  Harris'  Estate,  74  Pa.  St. 

language  nor  the  spirit  of  the  will  indi-  452;  Roome  v.  Counter,  6  N.J.  L*.  114. 

cates  that  each  relation  should  have  an  Next    of    Kin. — In      England^     the 

equal  share.    To  reach,  such  a  result  words  **  next  of  kin  "  mean  those  near- 

would  require  all  the  relations  of  each,  est  in  equal  degree  to  the  propositus^ 

the  testator  and  his  wife,  to  be  thrown  and  are  not  equivalent  to  **  next  of  kin 

together  in  one  class,    regardless    of  according  to  the  Statute  of  Distribu- 

their  relative  number.     So,  if  the  wife  tions."     Hawkins  on  Wills,  §97,  cf/«ir^ 

had  twenty   and  the  testator  two,  her  Elmsley  v.  Young,  2  Myl.  &.  K.  780; 

relations  would  take  ten  times  as  much  Withy  v.  Mangles,  4  Beav.  358 ;  Avt- 

as  his  relations.   That  would  be  a  most  son  v.  Simpson,  Johns.  43 ;  Rooke  r. 

manifest  disregard  of  the  direction  for  Atty.  Gen'l,  31  Beav.  313.     See   Nrxt 

an    equal    division   between   the  two  of  Kin,  vol.  16,  p.  703. 

families."  «.  a  Jarm.  on  Wills  (5th  ed.)  ♦w; 

So,  under  a  bequest  "  to  the  heirs  of  Stebbing  v,  Walkey,  3   Bro.  Ch.  85 ; 

my  late  husband  and  my  heirs  equally,"  Gervey  v.  Hibbert,  19  Ves.  Jr.  135 ;  M*- 

each  class  of  heirs    take  per  stirpes  Kechnie  v.  Vaughan,  L.  R.,  15  £q.  289; 

one-half  of  the  sum  bequeathed.  Bassett  Berkeley  v.  Palling,  i  Russ.  496;  JLane 

V.  Granger,  100  Mass.  348.  v.  Green,  4  De  G.  &  S.  239;  Daniell  v, 

1.  Schouler  on  Wills  (2d  ed.),  ^  539;  Daniell,  3  De  G.  &  S.  337 ;  Harrison  v. 

Hawkins  on  Wills  '95.  See  Bullock  v,  Harrison,  i  R.  &  M.  72;  In  re  Proc- 

Downes,  9  H.  L.  Cas.  x;  Woodward  v.  tor's  Estate,  2  Pa.  Dist.  Rep.  474.     See 

James,   115    N.   Y.   359;  Richards    v.  Thompson    v.   Young,    25    Md.    450; 

Miller,  63  111.  417;  Baskin's  Appeal,  3  Shepard  v,  Wright,  5  Jones   Eq.    (N. 

Pa.  St.  304;  Harris'  Estate,  74  Pa.  St.  Car.)  22 ;  Kalbfleisch  v.  Kalbfletsch,  67 

452 ;  Fissel's    Appeal,  27   Pa.  St.  57;  N.  Y.  360. 

Hoch's   Estate,  154  Pa.  St.  417;  Lowe  Thus  a  testator,  in  the  eighth  item  of 

V.  Carter,  2  Jones  Eq.  (N.  Car.)  377;  his  will,  bequeathed  to  his  grandson  by 

Bailey  v.  Bailey,  25  Mich.  185  ;  Fisher  name  the  sum  of  I500,  ''in  addition  to 

V,  Skillman,  18  N.  T.  Eq.  229 ;  Bassett  his  share  of  the  residue "  of  his  estate 

V.  Granger,     100    Mass.    348  ;    Cook  as  thereinafter  given.  In  the  thirteenth 

V.  Catlin,  25  Conn.  387;  Lyon  v.  Acker,  item  he  bequeathed  to  him  by  name  a 

33  Conn.  224  ;  Raymond  v.  Hillhouse,  gold  watch  and  certain  stock*.    In  the 

45  Conn.  467;  Heath   v,   Bancroft,  49  twelfth  item  he  provided:  *' As  to  all  the 

Conn.  220 ;  Lachland  v.  Downing,  1 1  rest  and  residue  of  my  estate,  real  and 

B.   Mon.    (Ky.)    34.    See   Hodges  v,  personal,"  etc.,  '*  I  give  and  bequeath 

Phelps,  65  Vt.  303.     Compare  Bisson  t;.  the  same   to  be    divided  equally  per 

West  Shore  R.  Co.,  66  Hun  (N.Y.)  604.  capita  between   my  grandchildren   as 

Where  a  testatrix  directed  her  real  follows,  to  wit,  the  children  of  my  de- 

and  personal  estate  to  be  equally  di-  ceased  daughter,  Sarah,  except,  etc. ; 

vided  ^  between  the   children    of  my  the  children  of  my  deceased  daughter, 

brother  John,  deceased,  and  the  chil-  Jane,  except,  etc.;  the  child  of  my  de- 

dren  or  heirs  of  my  sister  Rosanna,  de-  ceased    daughter,  Catherine    Cufbert- 

ceased,  and  the  children  or  heirs  of  my  son,  etc. ;  they,  however,  to  receive  only 

sister    Catherine,   deceased,   and    the  such  portion  of  this  residue  as   shall 

children    or    heirs    of    my  sister  Ju-  be  necessary  to  equalize  them  with  the 

Uann,     deceased,      and    my     brother  bequests  with  my  other  grandchildren, 
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estimating  the  bequests  heretofore  given  But  if  the  number  does  not  correspond 
to  their  mother  and  them."    Catherine  with  the  number  living  at  the  date  of 
had  two  children,  viz.,  a  son,  the  dev-  the  will,  all   the  children  then  living 
isee  of  the  eighth  and  thirteenth  items,  will  take,  whether  the  gift  is  of  a  lump 
and  a  daughter,  who  was  one  of  the  sum  or  of  a  distinct  sum  to  each,  in 
plaintiffs.  It  was  held  that  the  daughter  which  latter  case  each  child  will  be  en- 
was  entitled  as  well  as  the  son  to  a  part  titled  to  a  legacy  of  that  sum.    Garvey 
of  the  residuary  estate.   Urie  f.  Irvine,  v,  Hibbert,  19  Ves.  Jr.  125 ;  Stebbing  v. 
21  Pa.  St.  310.  Walkey,  a  Bro.  C.  C.  85;  i  Cox  350; 
'*The  ground  on  which  the  court  has  Lee  v.  rain,  4  Hare  249;  Harrison  v. 
proceeded  is  that   it  is  a  mere  slip  in  Harrison,  i    R.  &  M.  72 ;  Morrison  v. 
expression,  and  the  circumstance  that  Martin,  5  Hare  507;  Yeats  t^.  Yeats,  x 6 
the  testator  knows  the  true  number  of  Beav.  170.    See  Newman  xk  Piercey, 
children,  is  not  a  sufficient  reason  for  4  Ch.  Div.  46;  Lee  v.  Lee,  10  Jur.  N. 
departing  from  the  rule.    Thus,  where  S.  1041 ;  Spencer  v.  Ward,  L.  R.,  9  Eq. 
a  testatrix  bequeathed  to  the  three  chil-  507 ;  In  re  Bassett*s  Estate,  L.  R.,  14  Eq. 
dren  of  her  niece.  A,  £500  each,  knowing  54.    The  fact  that  a  blank  is  left  for  the 
that  A  had  nine  children,  all  of  the  insertion  of  the  names  of  the  legatees 
children  were  held  entitled  to  a  legacy  .'^  makes  no  difference.      McKechnie  t>. 
2  Jarm.  on  Wills  (5th  ed.)  '192 ;  Darnell  Yaughan,  L.  R.,  15  Eq.  289.     In  such 
V.  Daniell,  3  De  G.  &  S.  337 ;  Scott  v.  cases  evidence  of  intention  is  not  ad- 
Fenoulhett,  t  Cox  79.     So  in  Harrison  missible    to    show   that    the    testator 
V.  Harrison,  I  R.&M.  72,  where  a  testa-  meant  certain  of  his  children,  or  the 
tor  bequeathed  ^'  to  the  two  sons  and  children  of  a  particular  marriage,  who 
the  daughter  of  A  B  £50  each,'*  and  may  correspond  in  number  with  the 
at  the  date  of  the  will  and  the  death  number  mentioned  in  the  will.     Dan- 
of  the  testator,  A  B  had  one  son  and  iell    v,  Daniell,  3   De  G.  &   S.  337 ; 
four   daughters;    each    of    these    five  Matthews  v.  Foulshaw,  12  W.  R.  X141. 
children  was  held  entitled  to  a  legacy  Thus,  under    a    bequest    to    the  two 
of  £50.  children  of  my  son  Joseph,  who  had 
**  Of  course,  if  the  number  mentioned  four  living  at  the  date  of  the  will,  two 
by  the  testator  agree  with  the  num-  by  a  first  and  two  by  a  second  marriage, 
ber  existing  at  the  date  of  the  will,  all  the  children  took,  and  evidence  of 
there  is  no  ground  for  extending  the  the  intention  to  benefit  the   children 
gift  to  an  after  born  child.    **  On  the  of  the  first  marriage  was  not  admitted, 
same   principle    as    that    which    gov-  Matthews  v,  Foulshaw,  12  W.  R.  1141. 
erned  the  preceding  cases,  it  has  been  On  the  same  principle,  a  gift  to  the 
decided,    that    where    a    testator    be-  five  daughters    of    A,  who    has    one 
queathed  the  residue  of  his  personal  daughter  and   five  sons;   goes  to  the 
estate  to  be  divided  equally  among  his  daughter.    Selsey    v.  Lake,   1    Beav. 
seven  children,  A,  B,  C,  D,  E  and  F  151.     See  Berkeley  v.  Palling,  i  Russ. 
(naming  only  six),  and   it  turned  out  496.     But  a  gift  of  £100  apiece  to  the 
that  he  had  eight  children  when  he  four  sons  of  A,  who  had  three  sons  and 
made  his  will,  but  from  other  parts  of  a  daughter,  includes  the  daughter,  the 
his  ^ill  it  appeared  that  he  considered  intention  b^ing  to  give  four  legacies, 
one  of  his  children  as  fully  provided  Lane  v.  Green,  4  De  G.  &  S.  239.     If 
for,  the  seven  otlier  children  were  en-  there  is  anything  to  indicate  which  of 
titled."  2  Jarm.  on  Wills  (5th  ed.)  •194.  the  children   the  testator  meant— for 
See  Sherer  v.  Bishop,  4  Bro.  C.  C.  55;  instance,  an  allusion  to  their  residence — 
In  re  Emery's  Estate,  3  Ch.  Div.  300.  the    rule  of    course    does  not    apply. 
SecalsoGarth  V.  Meyrick,  iBro.  C.C.  Wrightson  v.  Calvert,  i  J.  &  H.  250. 
30;  Humphreys  v,  Humphreys,  2  Cox  See  Hampshire  v.  Peirce,  2  Ves.  216. 
'%,'  ^del«  t;.  Johnson,  i  Giff.  22.  So  where  the   gift  was  to  the  three 
^-J**  following  distinctions  have  been  children  of  W.,  widow  of  W.,  and  the 
aeauced  by  Theobald  from  the  English  widow  of  W.  had,  at  the  date  of  the 
*1f*J*"ties:  will,  married   again,  and   there   were 
^*^  *here  is  a  gift  to  the  six  children  two  children  by  W.  and   six  by  her 
^^^  ^"^ho  has  only  six  living  at  the  date  second    marriage  then   living,  it  was 
SA        ^**l»  the  legacy  goes  to  them,  held  that  the  two  children  by  the  first 
f^^I^^     '^-  Bishop,  4  Bro.  C.  C.  55.  marriage  were  alone  intended  to  take. 
(Ij^  *  ■«'venth  child  en  venire  at  the  Newman   v,   Piercey,  4  Ch.   Div.  41. 
/«      ^n?^  °^^  ^  admitted  to  a  share.  It  appears  never  to  have  been  decided 
^^    ^t^ery's  Estate,  24  W.  R.  917.  whether,  when  the  number  of  children 
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18.  Estates  in  Fee  and  in  Tail— a.  What  Sufficient  to  Pass 
THE  Fee. — ^A  limitation  to  the  devisee  and  his  heirs  still  continues 
to  be  the  most  apt  and  proper  expression  to  pass  the  fee,  al- 
though even  before  the  passage  of  the  English  Wills  Act,  and  anal- 
ogous statutes  in  the  United  States,  under  which  every  devise, 
unless  a  contrary  intent  appear,  is  construed  to  pass  the  fee,  or  at 
least  whatsoever  estate  the  devisor  can  lawfully  convey,  expres- 
sions less  technical,  which  clearly  manifested  such  an  intent,  were 
held  sufficient.^ 

living  at  the  date  of  the  will  is  erro-  ton  v.  Griffith,  i  Har.  &  G.  (Md.)  iii ; 
neously  stated,  children  bom  after  the  Edelen  v,  Smoot,  2  Har.  &  G.  (Md.) 
date  of  the  will  and  before  the  testator's  285 ;  Massachusetts:  Godfrey  r.  Hum- 
death  would  be  included."  Theobald  pKrey,  18  Pick  (Mass.)  537;  Gibbens  v. 
on  Wills  (2d  ed.)  241.  Curtis,  8  Gray  (Mass.)  392;  Parker  v. 

1.  Theobald  on  Wills  (2d  ed.)   325;  Parker,  5  Met.  (Mass.)  134;  Tracy  v. 

a  Jam),  on  Wills  (5th  ed.)  »267  et  seq,  Kilborn,  3  Cush.  (Mass.)  557; Goodwin 

Under  the  English  Wills  Act,  i  Vict.,  v.  McDonald,  153  (Mass.)  481 ;  Missis- 

ch.  26,  ^  28,  and  analogous  statutes  in  sifpi:  Sims  v.  Conger,  39  Miss.  231 ; 

most  of  the  United  States  (as  to  which,  Missouri:  Small  v.  Field,  xo2  Mo.  105 ; 

see  Stimson's  Am.  Stat.  Law,  ^  2808  ei  Nen*  Hampshire:  Leavitt  v,  Wooster, 

seq.),  questions  relative  to  estates  in  fee,  14  N.  H.  550 ;  Lummus  v,  Mitchell,  34 

withoutwordsof limitation, haveceased  N.  H.  39;  New  Jersey:   Herbert   v, 

to  be  of  practical  interest.    See,  in  this  Smith,  i  N.  J.  Eq.  141;  Van  Wagenen 

connection,  the  following  cases  upon  the  v.  Baldwin,  7  N.  J.  Eq.  2x1;  Ackerman 

subject:  Alabama:  Parish  v.  Parish, 37  v,  Vreeland,  14  N.  J.  Eq.  23;   Den  v» 

Ala.   591;   Whorton    v,  Moragne,  62  Snitchcr,  14N.  J.  L.  53;  Den  v.  Young, 

Ala.  201;  Connecticut:  Holmes  v.  Wil-  24  N.J.  L.  775;  Nevf  York:  Harvey 

Hams,  I   Root  (Conn.)  332;  White  v.  v,  Olmsted,  i  N.  Y,  483;  Jennings  r. 

White,  52  Conn.  518;  i>*/ffwflr^.' Dodd  Con  boy,  73  N.  Y.  230;  Roseboom  v. 

V,  Dodd,  2  Houst.  (Del.)  76;  District  Roseboom,  81   N.  Y.  356;    Brown  v. 

of  Columbia:    French  v,  Campbell,  2  Evans,  34  Barb.  (N.  Y.)  594  ;  Harris  r. 

Mackey  (D.  C.)  321;  Florida:  Merrit  Slaght,  46  Barb.  (N.  Y.)  470;  Grout  r. 

V,  Brantly,  8  Fla.  276;  Georgia:  Hoi-  Townsend,  2  Hill  (N.  Y.)  554;  Brad- 

lingshead  v,  Alston,  13  Ga.  277;  Cook  street  v.  Clarke,  12  Wend.  (N.  Y.)  60a ; 

V,  Walker,  15  Ga.  457;  Illinois:  Sid-  Jackson  v,  Merrill,  6  Johns.  (N.  Y.) 

dons  V.  Cockrell,  131  111.  653  ;  Wolfer  185 ;  Jackson  v.  Wells,  9  Johns.  (N.  Y.) 

V.    Hemmer,   144  111.    554;    Indiana:  222 ;  Jackson  i^.  Bull,  10  Johns.  (N.  Y.) 

Cleveland    v.   Spilman,  25    Ind.    95;  148;    Jackson   v.   Babcock,   12  Johns. 

Iowa:  Sherman  v.  Wooster,  26  Iowa  (N.  Y.)   389;   Jackson  v,  Wilson,    12 

27a;  Lowrie  V,  Ryland,  65  Iowa  584;  Johns.  (N.  Y.)  318;  Jackson  v.  Housel, 

Kentucky:  Lillard  v,  Robinson,  3  Litt.  17  Johns.  (N.  Y.)  a8i ;  Ferris  v.  Smith, 

(Ky.)  415;  Chinn  v.  Respass,  i  T.  B.  17  Johns.   (N.  Y.)  221;  North  Caro- 

Mon.  (lCy.)25;  Lachland  v.  Downing,  Una:  Turner  v.  Kittrell,  i  Wins.  Eq. 

11  B.Mon.(Ky.)  32;  Carroll  V.Carroll,  (S.  Car.)  38;  McKrow  v.  Painter,  89 

12  B.  Mon.  (Ky.)  637;  Maine:  Russell  N.  Car.  437;  Ohio:  Piatt  v.  Sinton,  37 
V,  Elden,  15  Me.  193 ;  Josselyn  v,  Ohio  St.  353 ;  Flickinger  v,  Saum,  40 
Hutchinson,  21  Me.  339;  Vamey  v.  Ohio  St.  600;  Pennsylvania:  Martin 
Stevens,  22  Me.  331  ;Deeringt>.  Tucker,  v.  McDevitt,  10  Phila.  (Pa.)  19;  Mor- 
cc  Me.  284;  Bromley  v.  Gardner,  79  rison  v.  Semple,  6  Binn.  (Pa.)  94; 
Me.  246;  Chapman  v.  Chick,  81  Me.  Harper  v.  Blean,  3  Watts  (Pa.)  471; 
109;  Maryland:  Moody  v.  Elliott,  i  Frame  ?'.  Stewart,  5  Watts  (Pai.)433; 
Md.  Ch.  290;  Torrance  v.  Torrance,  4  Mclntyre  v.  Ramsey,  23  Pa.  St.  317; 
Md.  11;  Negroes  Chase  v.  Plummer,  Fulton  v.  Moore,  25  Pa.  Si.  468;  Wil- 
17  Md.  165  ;  Burke  v.  Chamberlain,  22  liams  v.  Leech,  28  Pa.  St.  89 ;  Hall  v, 
Md.  298;  Vansant  t;.  Money,  4  Har.  &  Dickinson,  31  Pa.  St.  76;  Schoon- 
T.  (Md.)  313;  Ownings  v.  Reynolds,  3  maker  v.  Stockton,  37  Pa.  St.  461; 
Har.  &  T.  (Md.)  141;  Beall  f .  Holmes,  Brown's  Estate,  38  Pa.  St.  289;  Jau- 
6  Har.  &  J.  (Md.)  20^;  Hammond  v,  retche  v.  Proctor,  48  Pa.  St.  466; 
Hammond,  8  Gill  &  J.  (Md.)  436 ;  Mew-  Snider  v,  Baer,  144  Pa.  St.  378 ;  Rhode 
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Island:  Harris  v.  Dyer  (R.  I.  1894).  38  that  all  the  rest  of  his  estate,  real  and 
Atl.  Rep.  971  ;  Carpenter  v.  Browni  6  personal,  should  be  sold   by   his  ex- 
R.  I.  383;  Atkinson  v.  Staigg,  13  R.  I.  ecutors,  and  converted  into  money  as 
725;  South  Carolina:  Moon  v.  Moon,  soon  as  convenient  after  the  death  of 
2  Strobh.  Eq.  (S.  Car.)  327 ;  Smith  v,  the  testator,  and  the  proceeds  to  be  dis- 
Hilliard,  3  Strobh.  Eq.  (S.  Car.)  211 ;  tributed  among  his  children  in  the  pro- 
Carr  v.  Jeannerett,  2  McCord.  (S.  Car.)  portion  of  two  shares  to  his  son  to  one 
66;  Bowers  v.  Newman,  3  McMull.  (S.  to  a  daughter,  and  that  in  the  event  of 
Car.)  472 ;  Hall  v.  Goodwjn,  3  Nott  &  the  death  of  any  of  the  children,  his 
M.  (S.  Car.)   383;    Tennessee:  Pillow  legacy  should  not  lapse,  but  should  be 
V.  Rye,  I  Swan  (Tenn.)  185 ;  King  v.  divided  among  his  or  her  issue  in  like 
Miller,  II   Lea   (Tenn.)   633;    United  proportions,  and  in  default  of  issue,  then 
States:  Abbott  v.  Essex  Co.,  18  How  among  the  surviving  children  of  the 
(U.  S.)  203;  Page  V.  Wright,  4  Wash,  testator,  it  was  held  that  the  children 
(U.S.)  194;   Vermont:  Hart  v.  White,  of  the  testator  took  an  absolute  estate 
26V't26o;  Virginia:  Kennon  v.  M'-  and  not  a  life  interest  merely,  though 
Roberts,  i  Wash.  ( Va.)  96 ;   Shermer  there  were  no  words  of  inheritance  in 
r.  Richardson,  Wythe  (Va.)  6;  Wyatt  their    respective    shares.     Herbert    v, 
V.  Sadler,  i  Munf.  (Va.)  537;    Wiscon^  Smith,  i  N.J.  Eq.  141. 
sin:  Dew  v.  Kuehn,  64  Wis.  393.  The  introductory  part  of  a  will  con- 
At  common  law  a  devise  of  real  es-  tained  the  following  words :   '*  As  for 
tate  containing  no  words  of  limitation,  my  worldly  estate,  after  my  death,  be 
in  the  absence  of  a  contrary  intent,  con-  disposed  of  in  the  manner  following.*' 
veys  a  life  estate  only  to  the  devisee.  By  the  third  clause,  the  testator  be- 
McLellan  u.  Turner,  15  Me.  436;    Var-  queathed  to  his  son  G.,  without  words 
nejr  v,  Stevens,  32  Me.  331 ;  Harvey  v,  of  inheritance,  **  thirty  acres  of  land  on 
Olmsted,  I  N.  Y.  483;    Hill   v.   Brown  which  he  now  lives,  my  young  black 
(1894),  '^PP*  ^^-  <35-  mare,  $200  in  six  months  after  my  de- 
In  Indiana^  Florida,  and  some  other  cease,  and  one-sixth  of  the   personal 
states,  the  old  rule  prevails,  although  propertj'    not    disposed    of.''    By    the 
slight  indications  of  an  intent  to  pass  fourth  clause  he  gave  and  bequeathed 
the  fee  will  be  sufficient.  Roy  v,  Rowe,  to  his  son  M.  the  home  farm  and  a 
90  Ind.  54;  Mills  V,  Franklin,  128  Ind.  share  of  the  personal  estate,  in  precisely 
444.    See  Lennen  v.   Craig,   95   Ind.  the  same  language  with  the  bequest  to 
167;  Morgan   v.  McNeeley,    136  Ind.  G.,   but  subject  to  a  charge  thereon. 
537;  Robinson  v.  Randolph,  31  Fla.  639.  There  was  no  residuary  clause  in  regard 
Where  the  land  is  devised  expressly  to  the  real  estate,  as  there  was  in  re- 
fer life,  the  gift  will  not  be  enlarged  spect  to    the   personal.     It  was  held 
merely  by  the  absence  of  the  gift  over,  that,  looking  at  the  entire  will,  it  was 
Evan's  Appeal,  51  Conn.  435.  clear  the  testator  intended  to  give  his 
lastaacM  at  Oommon  Law. — By  his  son  G.  an  estate  in  fee  simple  in  the 
will,  executed  prior  to  the  Act  of  1833,  twenty-nine  acres,  although  there  were 
ch.  162,  a  testator  devised  certain  real  no  words  of  perpetuity  in  the  devise, 
and  personal  property  to  his  wife,  to  Harris  v,  Slaght,  46  Barb.  (N.  Y.)  470. 
her  use  for  the  benefit  of  her  and  her  A.  being  seised   of  three  tracts  of 
children  under  age,  and  after  they  came  land,  F.,  C.  and  O.,  and  entitled  to  an 
of  age  to  his  wife  during  her  natural  equity  of  redemption  in  a  fourth,  made 
life  and  no  longer,  and  after  her  de-  his  will,  and   after    stating    that  *'  as 
cease,  the  whole  to  be  divided  equally,  touched  his  temporal  estate  he  desires 
share  and   share    alike,    between    the  the  same  may  be  employed  as  follows," 
Mven  children   (naming  them)  of  the  in  the  first  place  directed  that  all  his 
testator,  or  equally   between   such  as  just  debts  be  paid ;  he  then  devised  to 
shall  then  be  living.    It  was  held  that  his  oldest  son  all  his  lands  in  F.  and  C, 
the  children  took  estates  for  life  only,  with  some  negroes  and  stock ;  to  his 
there  being  no  words  of  inheritance,  or  other  son  all  his  lands  in  O.,  with  some 
^^7  language  used  from    which    the  negroes  and   stock;    to  his  wife  and 
intention  of  the  testator  to  pass  a  fee  daughter,  all  the  rest  of  his  estate,  real 
could^  be  clearly  ascertained.    Moody  and  personal ;  but  no  words  of  inher- 
t'>  Elliott,  I  Md.  Ch.  390.  itance  were  annexed  to  any  of  the  de- 
But  seethe  following  cases,  where  an  vises.  It  was  held  that  the  sons  took  es- 
mtent  to  the  contrary  appeared  :  Thus,  tates  in  fee  in  the    lands  devised    to 
where  a  testator,  by  his  will,  after  mak-  them.     Kennon  t;.  M'Roberts,  i  Wash. 
^^%  certain  specific  bequests,  ordered  (Va.)  96. 
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Paulng  of  Fee  By  the  Word  "  Estate.''  nej  v,  Stevens,  23  Me.  331 ;  Harvey  9. 

— In  a  will  at  common  law  the  word  Olmsted,  i   N.  Y.  483;  Snyder  o.  I^es- 

" estate"  carries  a  fee  where  no  con-  beth,  77  Md.  576. 

trary    intent   appears.     Hammond    v,  A  testator,  whose  will  took  effect  in 

Hammond,  8  Gill  &  J.  (Md.)  441;  Fer-  1822,  after  making  sundry  devises,  and 

ris  V,  Smith,  17  Johns.   (N.  Y.)   221;  among  others,  to  his  son  M.,  devised 

Den  V.  Schenck,  8  N.  J.  L.  29 ;  More-  the  residue  of  his  real  estate,  without 

house   V.  Cotheal,   22    N.   T.   L.  430;  words  of  perpetuity,  to  his  son  R.,  on 

Dewev  v,  Morgan,  18   Pick.   (Mass.)  condition  that  he  should  pay  his  debts, 

295 ;  Hart  v.  White,  26  Vt.  260.  and   a  legacy   to  his    daughter ;    and 

"  I  give  unto  my  son  R.  all  my  real  added  that,  if  R.  should  die  with  issue 

estate  excepting  such  part  as  I  give  and  at  his  decease,  the  real  estate  should 

grant  unto  my  two  daughters  as  here-  be  equally  divided  among  the  heirs  of 

after  mentioned."    After  making  a  de-  his  said  son  M.     It  was  held  that  R. 

vise  to  said  daughters,  he  adds :  *'  My  took  a  fee  by  implication,  on  account 

will  is,  that    if   any   of   my  children  of  the  charge  ujxin  him  of  the  debts 

should  happen  to  die  without  any  issue  and  legacy.     Heard  v,  Horton,  i  Den 

alive,  that  such  share  or  dividend  shall  (N.  Y.)  165. 

be  divided  by  the  survivor  of  them."  Inataneee  Under  Statute. — A  will  con- 
It  was  held  that  under  the  will,  R.  tained  the  following  words :  "  I  give 
took  a  fee  simple  defeasible  on  specific  and  bequeath  unto  my  son  R.,  my 
conditions,  that  if  he  had  no  issue  at  home  plantation,  including  all  the  lots 
his  death,  and  his  sisters  survived  him,  purchased  thereto,  and  my  will  is  that 
they  should  take  the  estate.  When  the  if  he  shall  die  without  issue,  then  at  his 
sisters  died,  the  condition  became  im-  decease  the  said  plantation,  with  all  the 
possible,  and  at  that  time  it  became  improvements  thereon,  shall  be  divided 
an  absolute  fee  simple  in  R.  Den  v.  into  equal  parts,  the  one  half  thereof  I 
Schenck,  8  N.  J.  L.  29.  give  and   bequeath   to  G.  and    S.  in 

A  testator  began  his  will  by  express-  trust,  that  they  do  convey  and  assign 
ing  a  desire  '*  to  dispose  of  all  his  the  said  equal  half  part,"  etc.  It  was 
worldly  estate,"  etc.;  then  the  clause  held  that,  by  the  Act  of  1784,  New 
materially  affecting  the  question,  was  as  yersey  Rev.  Laws  60,  the  testator  in- 
follows :  "  I  give  to  my  wife  Nancy  T.  tended  that  G.  should  have  the  'whole 
Moon,  the  tract  of  land  whereon  I  plantation  in  fee  simple  in  case  he  had 
now  live,  containing  two  hundred  acres,  issue,  and  that,  at  all  events,  he  should 
more  or  less;  also  two  negroes  (to  be  the  absolute  owner  of  one  half  of  it. 
wit:  my  man  Stephen  and  my  girl  Den  v.  Snitcher,  14  N.  J.  L.  53. 
Harriet),  during  her  natural  life  or  A  testator,  by  his  will,  devised  in 
widowhood,"  remainder  over,  etc.  It  consecutive  clauses,  first  to  A.,  then  to 
was  held  that  these  subjects  were  dis-  C,  each  one  half  of  certain  lands,  con- 
joined, and  that  the  general  devise  of    taining  acres,  to  themselves  for 

the  land  carried  the  fee.     Moon  v,  life,  with  the  power  of  disposing,  and. 

Moon,  2  Strobh.  £q.  (S.  Car.)  327.  in  default,  with  remainder  over.   After- 

In  Hill  V,  Brown  (1894),  App.  Cas.  ward,  by  a  codicil  to  said  will,  he  em- 

125,  it  was    held  that    although    the  ployed  the  following  languag^e :  *' I  do 

words  "  estate  "  ^  property,"  or  their  hereby  revoke  that  portion  of  my  will 

equivalent,  in  the  operative  part  of  the  wherein   I   bequeathed  to  the  within- 

devise,  would   enlarge  the  gift,  when  named  A.  and  C.  the  three  tracts  of  land 

used   in  another  part  of  the  will,  as  between  them,"  and  afterward  contin- 

words  of  reference  only,  they  would  not  ued :  *'  I   bequeath   to  the  said  A.  the 

have  that  effect.  place  whereon  she  now  lives,  adjoining 

Fee  Bimiile    Implied   from   Penonal  Neuman's  land,  containing  three  hun* 

Obarge— On    ]>eylaee. — The    following  dred   acres,  under    the    contingencies, 

are  cases  in  which  it  was  held  that  at  limitations,  and  restrictions  mentioned 

common  law,  where  there  are  no  words  in  my  said  will;"  and*' I  revoke  that 

of  limitation  or  inheritance  in  a  devise  part  of  my  said  will  wherein   I   leave 

of  land,  and  the  estate,  with  or  with-  to  the  saici  C.  that  land  below  Silver 

out  the   personal  property,  is  charged  Bluff,  being  a  portion  of  the  three  tracts 

with  the  payment  of  a  debt  or  legacy,  of  land,  and,  in  lieu  thereof,  I  leave  her 

the  devisee  takes  but  an  estate  for  life,  that  whole  tract  adjoining  the  point, 

but  if  the  charge  be  upon  the  devisee  containing  upwards  of  three  hundred 

personally,  he  takes  an  estate  in  fee.  acres,  the  lowermost  part  of  said  land. 

McLellan  v.  Turner,  15  Me.  436;  Var-  The  land  between  the  two  parcels  I  left 
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to  the  said  A.  and  C,  I  leave  to  the  said  a  fee  simple  where  such  appeared  or 
M.y  son  of  the  said   G.''     It  was  held  might  reasonably  be  inferred,  to  have 
that  the  devise  to  the  said  C.  in  the  cod-  been  the  intention  of  the  testator.    But 
icil  was  not  merely  a  substitution  of  this  technical  principle  of  the  common 
one  tract  of  land  for  another,  to  be  held  law  has  been  changed  in  this  as  well  as 
by  her  for  life  onlj',  and  subject  to  the  in  nearly  every  other  state  in  the  Un- 
limitations  of  the  original  devise  to  her  ion,  by  legislative  enactments.    By  the 
by  the  will  of  the  testator,  but  by  act  of  eleventh  section  of  our  statute  of  1796,  to 
1824  was  a  devise  in  fee.    Bowers  v,  reduce  into  one  the  several  acts  for  reg- 
Newman,  2  McMuU.  (S.  Car.)  472.  ulating  conveyances  (i  Kentucky  Stat. 
Wliere  a  Contrary  Intent  !■  Manifest. —  Law  443),  it  was  enacted  that  *  every 
In  Carroll  v.  Carroll,  12  B.  Mon.  (Ky.)  estate  in  land,  which  shall  hereafter  be 
638,  a  bequest  was  made  in  the  following  granted,  conveyed,  or  devised   to  one, 
language:  '*I  give  and  bequeath  to  my  although  other  words  heretofore  neces- 
beloved  wife,  Priscilla  Carroll,  the  land  sary  to  transfer  an  estate  of  inheritance 
on  which  I  now  live,  and  all  other  land  be  not  added,  shall   be   deemed   a  fee 
I  now  have  or  may   have  hereafter;  simple,  if  a  less  estate  be  not  limited  by 
also,  all  my  slaves,  stock  of  all  kinds,  express  words,  or  do  not  appear  to  have 
laraiing  utensils  of    all    descriptions,  been   granted,    conveyed,    or    devised 
household  and    kitchen  furniture,  in*  by  construction  or  operation  of  law.' 
eluding  all   my  estate,  both   real  and  The    eflfect  of  this  enactment    is    to 
personal.     But    should    she    and     my  change  the   rule  of  construction,  and 
executors  hereafter  named  see  proper  make  an  indefinite  devise,  without  any 
to  dispose  of  any  part  of   any    kind,  words  of  perpetuity  annexed,  pass  an 
they  are  at  liberty  to  do  so,  and  apply  estate  in  fee  simple  to  the  devisee.  But 
the  proceeds  thereof  among  my  chif-  it  does  not  wholly  preclude  the  ques- 
dren  or  legatees  hereafter   named   as  tion  from  arising  upon  wills  which  con- 
may  seem  to  them  just  and  equitable,  tain  an  indefinite  devise  without  words 
according  to  the  following  manner:  I  of  limitation.    Whether  an  estate  in  fee 
give  to  the  children   of  my  daughter  simple  passes  to  the  devisee,  or  only  an 
Polly  Creek baum  as  one  legatee,  they  estate  for  life,  it  is  still  a  question  of  in- 
being  first  charged  with  seventy -seven  tention,  but  the  rule  of  construction  is 
dollars,  being  the  amount  given  to  her  by  reversed.     Formerly,  an  estate  for  life 
me  in  her  lifetime."    In  this  case  the  only  would  pass  by  an  indefinite  devise, 
court,  by  Simpson,  C.  J.,  said  :     ^  The  unless  a  contrary  intention  could  be  in- 
will  proceeds  in  the  same  manner  to  ferred  from  the  will.    Now  an  estate  in 
point  oat  which  of  his  children   the  fee  will  pass  by  such  a  devise,  unless  an 
estate  shall  be  given  to,  and  how  much  intention  to  pass  a  less  estate  appear  by 
each  one  is  to  be  charged  with,  on  ac-  construction  or  operation  of  law.    The 
count  of  advances    previously  made,  operation  of  an  indefinite  devise  is  en- 
The  testator  subsequently  made  a  cod-  larged,  where  it  stands  alone,  and  un- 
icil,  or,  as  he  termed  it,  an  append-  affected,  by  anything  contained  in  the 
age  to  his  will,  that  reads  as  follows :  context.    But  the  effect  of  such  a  de- 
*  It  is  my  desire,  in  addition  to  what  is  vise  still  depends  upon  the  intention  of 
bequeathed  to  my  wife,  that  she   and  the  testator,  to  be  gathered  from  his 
my  executor  are  hereby  authorized  to  whole  will,  according  to    the   settled 
sell  and  dispose  of  any  of  my  real  and  rules  of   legal    construction.     . 
personal  estate  they  may  think  proper,  So,  in  the  present  case,  the  devise  to 
and  that  my  wife  have  as  much  of  the  the  wife  being  indefinite  and  not  ex- 
proceeds  of  such  sale  as  she  may  desire  pressly  for  life,  it  would  have  vested  in 
for  her  own  use  and  benefit,  and  the  her  the  fee-simple  title  to  the  estate 
overplus,  if  any,  to  be  applied  in  man-  devised,  if  a  contrary  intention  did  not 
oer  as    I    have  directed  in    the  first  certainly  and  manifestlv  appear.  As  the 
psrt  of    the    will    on     that    subject.'  testator  designated  sucK  of  his  children 
•    .    .    No  principle   was  more   fair-  as  were  to  be  his  legatees,  and  fixed  the 
I7  established  by  the  common  law  than  amount  with  which  they  were  to  be 
tt>at  a  devise   of    real    estate    with-  charged  in  the  division  of  the  estate, 
out  words  of  limitation  or  inheritance,  on  account  of  previous  advancements, 
conferred  upon  the   devisee  an  estate  and  directed  the  sale  money  to  be  paid 
for  life  only.    But  the  courts  in  many  to  them,  if  his  wife  and  his  executors 
CMet,  where  the  estate  devised  was  not  chose  to  sell  any  part  of  the  property, 
expressly  defined,  adopted  certain  rules  unless  she  desired  to  use  a  part  of  it, 
of  construction,  to  enlarge  the  estate  to  which  she  was  permitted  to  do,  no  doubt 
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b.  Expressions  Which  Pass  an  Estate  Tail — (i)  Devise  to 
A,  and  the  Heirs  of  His  Body, — A  limitation  to  the  devisee  and 
the  heirs  of  his  body  is  the  most  apt  and  proper  expression  to 
pass  an  estate  tail  to  the  devisee. 

S  Devise  to  Ay  and  His  Issue. — See  ISSUE,  vol.  1 1,  p.  879- 
Devise  to  A  for  Life  and  After  His  Decease  to  His  Issue. — 

See  Issue,  vol.  11,  p.  886. 

(4)  Devise  to  Ay  or  to  A  for  Lifey  or  to  A  and  His  Heirs,  and  if 
He  Die  Without  Issue  Over. — See  Issue,  vol.  1 1,  pp.  899,  921. 

(5)  Devise  to  A  and  His  Children — Rule  in  Wild's  Case. — ^A 
simple  devise  to  A  and  his  children,  where  A  has  no  children  at 
the  time  of  the  devise,  gives  him  an  estate  tail,  under  the  rule 
in  Wild's  case.^     But  if  there  are  any  children  living  at  the  time 

can  exist  that  he  intended  them  to  have  in  trust  with    my  executors,   retura» 

the  property  devised,  after  the  death  of  back  to  my  estate,  to  be  equally   di- 

his  wife.    The  law,  therefore,  although  vided  among  all  the  heirs  named  in 

there  is  no  express  devise  over,  vests  in  this  will."     Neither  G.  nor  F.  had  at 

them,  by  implication,  an  estate  in  fee  in  the  time  any  child.    It  was  held,  that 

remainder,  in  the  property  devised,  after  G.  and  F.  took  an  estate  tail,  with  re- 

the  death  of  the  wife.    To  give  eflfectto  mainder  to    the    heirs  named   in   the 

this  implied  devise  over,  the  devise  to  will.     Wiley  v.  Smith,  3  Ga.  551. 
the  wife  is  limited  by  operation  of  law        *^  The  rule  applies,  though  the  testa- 

to  an  estate  for  life.  Thus,  the  intention  tor  may  expressly  give  the  parent  a 

of  the  testator,  instead  of  being  defeated,  power  of  appointing  the  property  in 

is  effectuated,  the  accomplishment  of  question  among  his  children.    Seale  v. 

which  purpose  is  the  prime  object  of  Barter,  2   Bos.  &  P.  485;  Clifford  v. 

all    the   rules    of  construction    which  Brooke,  I.  R.,  10  C.  Y.  179;  L.  R^  2  Ir. 

have  been  adopted  on  the  subject."   See  184;    nom,  Clifford    v.    Koe,   L.    R^ 

Hammond  v,  Hammond,  8  Gill  &  J.  5  App.  Cas.  447.    See  In  re  Moyles* 

(Md.)  436.  Estate,  L.  R.,  i  Ir.  155.  *'    Theobald  on 

1.  Theobald  on  Wills  (2d  ed.)  334  ;  Wills  (2d  ed.)  334. 
Wild's  Case,  6  Rep.  17;  Clifford  v.  In  Seale  v.  Barter,  2  Bos.  &  P.  485, 
Koe,  L.  R.,  5  App.  Cas.  447.  See  Wil-  the  testator  devised  all  his  estates  to 
liams  V.  Duncan,  92  Ky.  125;  Butler  v.  his  son  J.  S.,  and  his  children  lawfully 
Ralston,  69  Ga.  485;  Ellet  v.  Paxson,  2  to  be  begotten,  with  power  for  him  to 
W.  &  S.  (Pa.)  436;  Wheatland  v.  settle  the  same  by  will  or  otherwise  on 
Dodge,  10  Met.  (Mass.)  504;  Small  v.  such  of  them  as  he  should  think  prop- 
Field,  102  Mo.  105;  Hubbard  v,  Selser,  er;  and  for  default  of  such  issue  then 
44  Miss.  712  ;  Wiley  v.  Smith,  3  Ga.  551.  to  his  daughter  E.  S.,  and  her  children 
For  discussion  of  the  rule  in  Wild's  lawfully  to  be  begotten,  with  a  similar 
Case,  and  American  authorities  there-  power ;  and  in  default  of  such  issue,  to 
on,  see  Issue,  vol.  11,  pp.  879-884.  J.  S.  and  E.  S.  equally  between  them; 

Thus,  a  testator  made  the  following  and  he  further  provided  that  a  settle- 
devise:  "I  leave  in  the  hands  of  my  mentof£20oper  annum  should  be  made 
executors,  in  trust,  all  the  remainder  of  on  any  woman  whom  his  son  should 
my  land,  etc.,  and  I  leave  in  the  hands  happen  to  marry ;  and  that  his  estates 
of  my  executors,  in  trust,one  negro  man,  should  be  chargeable  therewith.  At 
named  Sam.  The  aforesaid  land  and  the  time  of  making  the  devise,  J.  S.  was 
negro  above  named  in  this  item,  left  in  married,  but  had  no  child.  It  was 
trust  for  my  sons  G.  and  F.,  and  their  held  that  J.  S.  took  '*an  estate  tail,  with 
heirs.  The  house  and  lot  in  S.,  etc.,  I  a  power  to  settle  the  estates  on  all  or 
leave  in  trust  with  my  executors,  for  any  of  his  issue  in  such  a  way  as  he 
my  son  G.  and  his  children.  I  leave  should  appoint ;  and  thereby  determine 
two  lots,  etc.,  with  my  executors,  in  the  estate  tail  so  far  as  it  should 
trust  for  mv  son  F.  and  his  children;  be  inconsistent  with  such  settlement.'* 
and  if  my  sons  G.  and  F.  should  die  In  this  case  Liord  Alvanley  said : 
without  having  children,  in  that  case  **  On  the  part  of  the  defendants  it  has 
the  portion  of  property  I  leave  for  them  been    contended,   that   admitting   the 
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of  the  devise,  the  word  "  children  "  \& prima  facie  construed  a  word 
of  purchase,  and  A  and  the  children  take  concurrently.^ 

(6)  Devise  to  A  and  His  Sons  in  Tail  Male,  and  for  Want  of 
Such  Issue  Over, — By  analogy  to  the  rule  in  Wild's  case,  a  devise 
to  A  and  his  sons  in  tail  male,  and  for  want  of  such  issue  male 

general  doctrine  that  a  devise  to  a  man  give  the  estate  to  them,  the  son  took 

and  his  children,  he  having  no  chil-  only  an  estate  for  life.    Now,  we  are 

dren  at  the  time  of  the  devise,  must  of   opinion,  upon  all    the  authorities, 

embrace  all  the  posterity  of  the  dev-  that  the  words  *  children  lawfully  to  be 

isee,  yet  that  it  appears  from  the  cir-  begotten,*  in  this  case,  are  not  to  be 

cumstances  of  this  particular  case  that  considered  as  words  of  purchase,  but 

the  testator  did  not  intend  so  to  limit  that  the  intention  of  the  testator  was  to 

his  estate ;  and  in  the  course  of  the  ar-  give  his  estate  to  his  son  and  the  issue  of 

^ument  the  power  given  to  John  Seale  his  body  generally.    And  though  per- 

to  settle  the  estate  on  such  of  his  chil-  haps  the  power  would  not  have  been 

dren  as  he  should  think  proper  was  added  had  the  testator  known  the  full 

mainly  relied  upon,  and  contended  to  effect  of  the  words  which  he  has  used, 

be  inconsistent  with  a  devise  of  an  es-  yet  we  do  not  think  the  power  sufficient 

tate  tail  to  John  Seale  himself.     It  was  to  control  the  effect  which,  according 

urged  that  the   power  would  be  alto-  to  the  authorities  referred  to,  has  al- 

get  her  unnecessary  if  an  estate  tail  were  ways  been  given  to  those  words.     We 

already  given,  since  it  would  be  in  the  give  no  opinion  what  would  have  been 

power  of  the  tenant  in  tail  to  dispose  the  case  if  there  had  been  children  born 

of  the  whole  estate  in  such  manner  as  at  the  time  of  the  devise." 

he   should    think    fit,  by  cutting  off  •*  There  may,  however,  be  an  inten- 

the  entail.     But  it  may  be  observed  tion  shown  that  the  parent  was  not  to 

that  the  power  had    some   operation,  take  an  estate  tail.    Thus,  in  Buffar  v. 

since  it  enabled  the  devisee  to  dispose  Bradford,    2    Atk.    220,    the    testator 

of  the  estate  to  his  children  without  showed     that    he     contemplated    the 

going  through  the  forms  of  a  recovery,  mother  and  children  as  taking  joint 

independent,  however,  of  the   opera-  interests  at  a  period  subsequent  to  his 

tion  of  this  power,  I  think  there  is  a  death.    And  in  Grieve  v.  Grieve,  L.  R., 

fallacy  in  the  argument;  for  it  supposes  4  £q.  180,  where  there  was  a  devise  of  a 

that  the  testator  knew  the  legal  con-  house  to  the  testator's  nieces  and  their 

sequences  of  all  the  words  which  he  children,  and  if  they  have  not  any,  over, 

had  used,  and  all  the  privileges  attached  a  direction  that  the  furniture  was  to  go 

to  a  tenancy  in  tail.    The  same  argu-  with  the  house,  was  held  sufficient  to 

ment  was  urged  in  the  great  case  of  show  that  an  estate  tail  could  not  have 

Perryn  7;.  Blake;  and  in  the  Exchequer  been  intended."    Theobald  on    Wills 

Chamber,  Mr.  Baron   Perrot  exposed  (2d  ed.)  334. 

the  fallacy  of  it ;  and  it  was  agreed  that  1.  See  infra^  this  title.  Concurrent 

a  testator  cannot  be  presumed  to  know  and  Successive  Interests, 

the  different  privileges  annexed  to  the  "  If  there  are  any  children  living  at 

several  estates    of  tenant  for  life    or  the  time  of  the  devise,  the  term  chil- 

tenant  in  tail.    The  true  question  to  be  dren  is  prima  facie  not  a  word  of  lim- 

considered    is,    whether    the    testator  itation.     Byng  v,  Byng,  10  H.  L.  Cas. 

meant  to  give  the  estate  to  John  Seale  171;   Oates  v.  Jackson,  2  Stra.  1172; 

and  his  posterity?  Probably,  if  it  had  Jeffery  v.   Honywood,  4  Madd.  211; 

been  asked  of  the  testator  whether  he  Jones  v,  Jones,  13  N.  J.  Eq.  236;  Wilde's 

meant  that  his  son  should  have  a  power  Case,  6  Coke  16.    But  this  rule  bends 

to  defeat  the  limitation,  he  would  have  to  evidence  of  a  contrary  intention ; 

answered,  that  he  did  not  understand  thus,  a  direction  that  certain  things  are 

the  effect  of  an  estate  tail,  but  that  he  to  go  as  heirlooms  with  the  estate,  is 

wished  the  estate  to  go  to  his  son  and  sufficient  to  rebut  a  joint  tenancy,  and 

hit  posterity.    If  he  meant  to  give  his  to  show  that  an  estate  tail  was  intend- 

estate  to  his  son  and  his  posterity  gen-  ed  to  be  given.    Byng  v,  Byng  10  H. 

crally,  it  is  an  estate  tail;  on  the  other  L.  Cas.  171.    Jones   v,   Jones,  13    N. 

^nd,  if  he  meant  to  give  it  first  to  his  J.   Eq.  236."    Theobald  on  Wills  (2d 

wn,  and  afterwards  to  select  the  sons  ed.)   334.    See  Allen  v,  Hoyt,  5  Met. 

wd  daughters  of  his  son  in  order  to  (Mass.)  324. 
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over,  has  been  held,  where  A  has  no  sons,  to  give  him  an  estate 
tail.i 

c.  Devise  to  A  for  Life,  and  After  His  Decease  To 
His  Heirs  or  the  Heirs  of  His  Body — Rule  in  Shelley's 
Case. — See  Shelley's  Case,  vol.  22.  p.  493. 

d.  Effect  of  a  General  Power  of  Disposition  After  a 
Prior  Life  Estate. — See  Remainders,  vol.  20,  p.  958. 

19.  Absolute  InterestB  in  Penonalty — a.  Gift  to  A  and  His  Ex< 
ECUTORS  OR  Representatives. — A  gift  to  A  and  his  executors, 
or  to  A  and  his  representatives,*  or  to  A  for  life,  and  then  to  his 

1.  Theobald  on  Wills  (ad  ed.)  335;  fore  me  to  his  representatives,  there  is 
Wharton  v.  Gresham,  2  W.  Bl.  1083.  an  a  priori  improbabilitj  that  the 
Compare  Sparling  v,  Parker,  29  Beav.  testator  meant  to  benefit  the  estate  of 
450.  the  legatee  if  he  died  in  his  own  life- 

2.  Theobald  on  Wills  (2d  ed.)  370;  time,  while  the  legatee  himself  could 
LrUgar  V.  Harman,  i  Cox  250 ;  Tajlor  derive  no  benefit  from  the  legacy  un- 
V,  Beverley,  i  Coll.  108;  Appleton  v.  less  he  survived  the  testator,  and  there- 
Rowley,  L.  R.,  8  Eq.  139;  Price  v,  fore,  representatives  will  be  read  as 
Strange,  6  Madd.  104.  See  Topping  equivalent  to  statutory  next  of  kin. 
V.  Howard,  4  De  G.  &  S.  268;  Cox  Bridge  v.  Abbott,  3  Bro.  C.  C.  224; 
V,  Curwen,  118  Mass.  198;  Brent  v.  Cotton  v.  Cotton,  2  Beav.  67.  See 
Washington,  18  Gratt.  (Va.)  529.  Hewetson  v,  Todhunter,  22  L.  J.  Ch. 

Bepr«8entatlYe8,  Personal  Boproienta-  76.    And  if  the  gift  is  to  several  related 

ttTes— Legal  Personal  BemreseataAlTes.  persons,  or  their  respective  representa- 

— ^The    words  representatives,    legal  tive8,representative8  will  mean  descend- 

representatives,    personal    representa-  ants.     Styth     v,   Monro,    6   Sim.    49. 

tives,  or  legal  personal  representatives,  See  Horsepool  v,  Watson,  3  Ves.  Jr. 

must,  in  the  absence  of  other  control-  383 ;  AtJierton  v,  Crowther,  19  Beav. 

ling  words,  be  taken   to  mean  persons  4^;  In  re  Booth,  i  W.  N.  1877,  129. 

claiming  as   executors  or  admtnistra-  "  2.  Where  there  is  a  prior  life  estate, 

tors.    /»  rtf  Crawford's  Trust,  2  Drew,  the  reasons  for  constru ing  *  legal  repre- 

230;  Hinchcliffe   t.   Westwood,   2  De  sentatives '  as  next  of  kin  do  not  apply. 

G.  &  S.  216;   Dixon  v,  Dixon,  24  Beav.  The  substitutional  words  may  be  consid- 

1^9;    In    re  Turner,  2    D.  &   S.  501;  ered   as  inserted  merely  €«  abundanti 

Smith  v.  Bameby,  2  Colly.  728;  Wynd-  cautela,  to  provide  for  the  death  of  the 

ham's  Trusts,  L.  R.,  i    Eq.  290;   Alger  legatee  in   the  lifetime  of  the  tenant 

V,  Parrott,   L.   R.,  3    Eq.  328;    In   re  for  life.    /»  r<r  Crawford,  2  Drew.  242 ; 

Best's  Settlement,  L.  R.,    18   Eq.  686.  In  re  Henderson,  28  Beav.  656;  Hinch- 

If,    however,   there    is    an    indication  cltfie    v.   Westwood,  2    De   G.   &    S. 

of    intention  that  the  representatives  216;  Chapman  v.  Chapman,  33  Beav. 

are  to  take  beneficially  and   not  in  any  (156 ;  In   re  Turner,   2   D.  &   S.  501. 

fiduciary     capacity,    the     words    can  The  same  is  the  case  where  there  is 

hardly  be  referred  to  executors  or  ad-  a  direct  gift  to  A  or  his  personal  rep- 

ministrators,  and   they  will  generally  resentatives,  but  the  time  of  payment 

mean  statutory  next  of  kin,  including  is  postponed,  or  a  gift  to  A,  and  if  he 

a  widow,  but  not  a  husband.    Cotton  dies  before  the  whole  is  expended,  to 

V,  Cotton,  2    Beav.  67 ;   Smith  v.   Pal-  his      representatives.      Thompson    v. 

mer,  7   Hare   225;    Hollowaj'   v.  Rad-  Whitelock,  4  De  G.  &  J.  490;  Dixon  r. 

cliffe,  23    Beav.   163;    King  v.  Cleave-  Dixon,  24  Beav.  129. 

land,  26  Beav.  166;  4  De  G.  &  J.  477.  "3.  If  there  are  words  of  distribution, 

It  would  seem  that  by  analogy  to  the  such  as   *  to  and  amongst, '   or  *  share 

case  of  heirs,  the  statute  would  fix  the  and  share  alike,'  and  similar  expres- 

proportions  as  well  as  the  persons,  and  sions,  showing  that  the  ^representatives* 

that  Walker  v.  Camden,  16   Sim.  329,  are  to  take  beneficially,  the  legacy  will 

would  not  now  be  followed.  go  to  the  statutorj'  next  of  kin.     King 

'*  I.  If  the  gift  is  substitutional,  as,  for  v,   Cleaveland,  4    De    G.   &    J.  477; 

instance,  to  A   or  his  legal  representa-  Baines    x\  Ottey ,   i    Myl.   &   K.   465 ; 

tives,  or  even  to  A,  and  if  he  dies  be-  Smith  v.  Palmer,  7  Hare  225.     This, 
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executors  or  administrators  or  to  his  personal   representatives, 

gives  A  the  absolute  interest.*  But  if  the  gift  is  to  A  expressly 
for  life,  and  then  to  his  executors  or  administrators  for  their  own 
use  and  benefit,  they  take  beneficially.^ 

b.  Gift  to  A  and  His  Heirs. — The  better  opinion  is  that 
under  a  gift  to  A  and  his  heirs,  A  takes  an  absolute  interest.' 

however,  does  not  apply  where,   the  Gallimore,    3    Ves.    Jr.    146;     Briges 

gift  being  to  the    representatives  of  v,    Upton,    L.    R.,    7    Ch.    376.      It 

several  persons  who  take  life  interests,  would  seem  that  the  addition  of  the 

the  words  of  distribution  can  be  referred  word   assigns  in  a  substitutional  gift 

to  the  stirpes.    Wing  v.  Wing,  24  W.  to  heirs  or  representatives  would  make 

R«  878.  it  impossible  to  construe  these  words  as 

^'4.  If  the  words  executors  and  ad-  equivalent  to  next  of  kin.    Grafiftej  v. 

ministrators  have  been  used  in  other  Humpage,  i  Beav.  46 ;  Waite  v.  Temp- 

parts  of  the  will,  this  is  an  argument  ler,  a  Sim.  524."    Theobald  on  Wills 

to  show  that  representatives  must  mean  (2d  ed.)  283. 

something  else.  Jennings  v.  Gallimore,  See  further,  upon  the  point,  Thomf^ 

3  Yes.  146;  King  v.  Cleaveland,  4  De  son  v.  Young,  25  Md.  450;  Johnson  v, 

G.  &  J.  477;  Nicholson  v.  Wilson,  ia  Johnstone,  12  Rich.  Eq.  (S.  Car.)  26a 

Sim.   549;     Walker    v,  Camden,    10  1.  Theobald  on   Wills  (2d  ed.)  370; 

Sim.  329;  Briggs  v,  Upton,  L.  R.,  7  Att^.  Gen'l  v.  Malkin,  2Ph.  64;  Saber- 

Ch.376.  ton   V.  Skeels,  I  R.  &  M.  587;  Alger 

"5.  Where  there  is  a  direction  to  pay  v,  Parrott,  L.  R.,  3  Eq.  326;  Avern  v, 

to  personal   representatives,  the    tact  Lloyd,  L.  R^  5  Eq.  383 ;  Wing  v.  Wing, 

that  an  executor  is  appointed  would  be  24  W.  R.  878. 

a  strong  argument  in  favor  of  next  of  2.  Theobald  on  Wills   (2d  ed.)  370; 

kin.    Robinson  v.  Smith,  6  Sim.  47;  Sanders    v.     Franks,    2    Madd.  418; 

Walter  V.  M akin,  6  Sim.  148 ;  Jennings  Wallis  v,  Taylor,  8   Sim.  241.      See 

V.  Gallimore,  3  Ves.  Jr.  146.  See  Briggs  Stocks  v,  Dodsley,  i  Keen  325. 

V.  Upton,  L.  R.,  7  Ch.  376.  Gift  to  Exacuton-  In  Dtfavlt  of  Ip- 

"6.  The  same  result  will  follow  if  polntment.— **A  gift  to  A  for  life  with 
there  are  words  added  to  the  term  '  rep-  power  to  appoint  by  will,  and  in  default 
resentatives' inconsistent  with  the  mean-  of  appointment  to  his  executors  and 
ing' executors  or  administrators,' such  administrators,  gives  an  absolute  in- 
as  *  personal  representatives  or  next  of  terest  and  entiUes  the  donee  to  im- 
kin'  (a);  or  *such  persons  as  would  mediate  payment,  and  it  is  apparently 
be  the  personal  representatives  of  my  not  necessary  that  the  power  shall  be 
daughter  in  case  she  had  died  unmar-  released."  Theobald  on  Wills  (2d  ed.) 
ricd'  (b);  or,  Megal  personal  repre-  371 ;  Devall  v.  Dickens, 9  Jur.  550;  Page 
sentatives  at  the  time  of  her  death'  v,  Soper,  11  Hare  321. 
(c);  or,  *next  legal  or  personal  repre-  8.  Theobald  on  Wills  (2d  ed.)  371. 
sentatives*  (d).  Phillips  t>.  Evans,  4  (kmstmotlon  of  the  Word  Heirs  In  Be- 
De  G.  &  S.  188  (a) ;  In  re  Gryll's  quests  of  P6rsonalt7.>— Upon  this  sub- 
Trusts,  L.  R.,  6  Eq.  589  (b) ;  Robinson  ject,  Theobald  lays  down  the  following 
V.Evans,  22  W.  R.  199;  43  L.J.  Ch.  82;  propositions :  **  i.  A  bequest  of  person- 
Long  V,  Blackall,  3  Ves.  Jr.  486(c);  alty  to  the  right  heirs,  or  to  the 
Booth  V.  Vicars,  i  Colly.  6;  Stockdale  heirs  at  law,  or  the  next  heir  of  an 
V,  Nicholson,  L.  R.,  4  Eq.  359  (d).  individual,  prima  facie  goes  to  such 
Whether,  in  this  latter  case,  the  next  heir  as  persona  designata^  whether 
of  kin  proper  or  the  statutory  next  of  the  bequest  be  to  the  heirs  of  the 
kin  take,  see  Booth  v.  Vicars,  i  Colly,  testator  or  of  a  stranger.  Mounsey 
6;  Stockdale  v,  Nicholson,  L.  R.,  4  Eq.  v.  Blamire,  4  Russ.  384 ;  Hamilton  v. 
359  (d).  A  gift  to  personal  represent-  Mills,  29  Beav.  193 ;  De  Beauvoir  v. 
stives  fer  stirpes^  and  not  per  capita^  De  Beauvoir,  3  H.  L.  Cas.  524 ;  In  re 
has  been  held  to  mean  descendants.  Rootes,  i  D.  &  S.  228;  Southgate  v, 
Atherton  v,  Crowthcr,  19  Beav.  448.  Clinch,  27  L.  J.  Ch.  651 ;  4  Jur.  N.  S. 
For  a  direction  to  pay  to  *  legal  rep-  428,  The  rule  applies,  a  fortiori,  to  a 
resentatives  according  to  the  course  mixed  fund.  De  Beauvoir  v,  De  Beau- 
of   administration,*    see    Jennings    v.  voir,  3    H.  L.  Cas.   524;   Boydell  v. 
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Golightlj,  14  Sim.  327:   Todhunter  v,  children  die  without  issue,   the  word 

Thompson,  26  W.  R.  883.  heirs    has   been    held    to  mean  issue. 

**  2.  In  the  same  way,  if  the  gift  is  to  Speakman   v,   Speakman,  8  Hare  180, 

A  for  life  with  remainder  to  his  heirs,  and  see  Roberts  v.  Edwards,  12  W.  R. 

the  heir,  in  the  strict  sense,  is  entitled.  33.    In  a  bequest  to  A  or  the  heirs  of  his 

In  re  Dixon.  4  Prob.  Div.  81 ;  Smith  v,  body,  heirs  of  the  body  means  such  of 

Butcher,  10  Ch.  Div.  113,  disapproving-  the  persons  entitled  under  the  statute  as 

Mounsey  v,  Blamire,  4  Russ.  384.  The  may  be  descendants  of  A.  Pattenden  i\ 

cases  of  Evans  v.  Salt,  6   Beav.  266;  Hobson,  17  Jur.  406;  22  L.J.  Ch.  697. 

Low  V.  Smith,  25  L.  ].  Ch.  503;  2  Jur.  A  widow  is   included   in  the  persons 

N.  S.  344;  In  re  Peppitt's  Estate,  36  L.  entitled  under    the    statute,    and    the 

T.  N.  S.  500,  must  be  considered  over-  statute  fixes  not  only  the  persons  but 

ruled,  unless  they  can  be  supported  on  the   proportions  in  which   they  take, 

the  special  context  in  each  case.  /«  re  Steevens*  Trusts,  L.  R.,  15  Eq.  no; 

"3.  But  the  word  heirs  may  be  con-  Jacobs  v.  Jacobs,  16  Beav.  557;  Doody 
trolled  by  the  context,  as  in  Re  v.  Higgins,  9  Hare  App.  32.  A  bequest 
Gamboa*s  Trust,  4  K.  &  J.  757,  where  of  personalty  to  *  the  heirs  of  next 
a  bequest  to  *  the  heirs  of  my  late  part-  of  kin  of  A/  has  been  construed  as  a 
ner  for  losses  sustained  during  the  gift  to  next  of  kin.  In  re  Thompson's 
time  that  the  business  of  the  house  Trusts,  9  Ch.  Div.  607."  Theobald  on 
was  under  my  sole  control,'  went  to  Wills  (2d  ed.)  273. 
the  next  of  kin  under  the  statutes;  and  See  further,  upon  the  subject,  Edd- 
in  Re  Newton's  Trusts,  L.  R.,  4  Eq.  ings  7\  Long,'io  Ala.  205;  Peacock  v. 
171,  where  the  bequest  to  *the  heirs  Albin,  39  Ind.  25;  Rusing  v.  Rusing, 
and  assigns  of  my  deceased  sister '  was  25  Ind.  63 ;  Lord  v.  Bourne,  63  Me. 
shown  to  be  quasi  substitutional  by  368;  Morton  v,  Barrett,  22  Me.  257; 
other  limitations  to  the  testator's  living  Mace  v,  Cushman,  45  Me.  250 ;  Dag- 
brothers  and  sisters  and  their  heirs  and  gertt  v.  Slack, 8  Met.  (Mass.)' 450;  Til- 
assigns;  and  see  In  re  Steevens'  Trusts,  Hnghast  v.  Cook,  9  Met.  (Mass.)  147; 
L.  R.,  15  Eq.  no,  asto  which  ca6e^«<?r<;.  Bassett  v.  Granger,  100  Mass.  348; 
Where  the  intention  is  to  give  A  the  Holbrook  v.  Harrington,  16  Gray 
absolute  interest,  the  word  heirs  has  (Mass.)  102;  Balcom  v.  Haynes,  14 
been  held  equivalent  to  executors  and  Allen  (Mass.)  205;  Houghton  v.  Ken- 
administrators.  Powell  V.  Boggis,  35  dall,  7  Allen  (Mass.)  76;  Loring  v. 
Beav.  535,  where  the  gift  was  to  Thorndike, 5  Allen  (Mass.)  257;  Clarke 
A  for  life,  then  to  her  heirs  as  she  t^.  Cordis,  4  Allen  (Mass.)  480;  Haley 
shall  give  it  by  will,  and  if  she  dies  v.  Boston,  108  Mass.  579;  Bailey  v. 
without  a  will,  to  her  right  heirs.  Bailey,  25  Mich.  185 ;  Scudder  v,  Van- 
And,  where  the  testator  directs  a  di-  arsdale,  13  N.  J.  Eq.  109;  Cushman  v, 
vision  amongst  the  several  heirs  of  ten-  Horton,  59  N.  V.  149;  Heard  v.  Hor- 
ants  for  life,  who  are  related  to  each  ton,  i  Den.  (N.  Y.)  168;  Whitehead  r. 
other,  so  that  heirs  cannot  mean  next  Lassiter,  4  Jones  Eq.  (N.  Car.)  79; 
of  kin,  heirs  will  mean  children.  Bull  Freeman  v.  Knight,  2  Ired.  Eq.  (N. 
f.  Comberbach,  25  Beav.  540.  See  Rob-  Car.)  75;  McCabe  t>.  Spruil,  t  Dev.  & 
erts  V.  Edwards,  33  Beav.  259.  B.  Eq.  (N.  Car.)  189;  Kiser  v,  Kiaer, 

"4.  In  a  g^ft  to  A  or  his  heirs,  heirs  2  Jones  Eq.  (N.  Car.)  28;  Corbitt  v. 
means  the  persons  entitled  under  the  Corbitt,  i  Tones  Eq.(N.  Car.)  114;  Hen- 
statute.  Vaux  V.  Henderson,  i  J.  &  W.  derson  r.  Henderson,  i  Jones  (N.  Car.) 
388;  Gittings  t;.  M'Dermott,  2  Myl.  &  221;  Nelson  v.  Blue,  63  N.  Car.  660; 
K.  69;  Jacobs  V,  Jacobs,  16  Beav.  557;  Ferguson  v.  Steuart,  14  Ohio  140;  Hey- 
Doody  V.  Higgins,  9  Hare  App.  32  ;  2  ward  v.  Hej'ward,  7  Rich.  Eq.  (S.  Car.) 
K.  &  J.  729;  In  re  Craven,  23  Beav.  289;  Templeton  z\  Walker,  3^ Rich.  Eq. 
333;  Powell  V.  Boggis,  35  Beav.  535 ;  (S.  Car.)  543;  Evans  r.  Godbold,  6 
ParKons  r.  Parsons,  L.  R.,  8  Eq.  Rich.  Eq.  (S. Car.)  26;  Evans  v.  Harl- 
260;  Neilson  v,  Monro,  27  W.  R.  936.  lee,  9  Rich.  (S.  Car.)  501;  Hay  v.  Hay, 
If  real  and  personal  estate  are  given  4  Rich.  Ex).  (S.  Car.)  378;  Addison  v. 
together  to  persons  or  their  heirs,  but  Addison,  9  Rich  Eq.  (S.  Car.)  58;  Bas- 
♦  the  realty  is  not  converted,  the  realty  kin's  Appeal,  3  Pa.  St.  305 ;  Guthrie's 
goes  to  the  heir,  and  the  personalty  Appeal,  37  Pa.  St.  9;  Chew's  Appeal 
to  the  statutory  next  of  kin.  Wing-  37  Pa.  St.  23;  Porter's  Appeal,  4^  Pa. 
field  V.  Wingfield,  9  Ch.  Div.  658.  St.  201;  Ingram  v.  Smith,  t  Head 
In  a  bequest  to  children  or  their  (Tenn.;  411;  Ward  v.  Saunders,  3  Sneed 
heirs,  followed  by  a  gift  over,  if  all  the  (Tenn.)  391. 
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c.  Gift  to  A  and  the  Heirs  of  His  Body. — Under  such  a 
limitation,  A  takes  an  absolute  interest.^ 

d.  Gift  to  A  and  His  Issue. — See  Issue,  vol.  ii,  p.  879. 

e.  Gift  to  A  For  Life,  and  After  His  Decease  to  His  Is- 
sue.—See  Issue,  vol.  11,  p.  890, 

/.  Gift  to  A  as  to  A  For  Life,  or  to  A  For  Life  and 
After  His  Decease  to  His  Issue,  with  Gift  Over  in  De- 
fault of  Issue.— See  Issue,  vol.  11,  p.  923. 

g.  Gift  to  A  and  His  Children — Rule  in  Wild's  Case, 
—It  has  been  held  that  the  rule  in  Wild's  Case  does  not  apply  to 
bequests  of  personalty  to  A  and  his  children.^ 

1.  Theobald  on  WilU  (2d  ed.)  371 ;  2  general  rule,  that  words  in  a  will  which 

Jarm.  on  Wills  (5th  ed.)  '562  and  cases  create  an  estate  tail  in  realty  will  give 

cited\  Leventhorpe  v.  Ashlie,   Rolle's  an  absolute  interest  in  personalty,   is 

Ab.83i,pl.  i;  Searlev.  Searle,  I  P.Wms.  founded  upon  the  desire  to  give  effect 

290;  Wright  V,  Scott,  4  Wash.  (U.  S.)  to  the    intention  of    the    testator    as 

16;  Goldsbj  V,  Goldsby,  38  Ala.  404;  far  as   the  rules  of  law  will  permit. 

Smith's  Appeal,  23  Pa.  St.  9:  Pott's  But    the    rule   ought    not    to    prevail 

Appeal,  30  Pa.  St.  168.  where  it  would  entirely  defeat  the  inten- 

i.  Theobald  on  Wills  (2d  ed.)  335;  tion  of  the  testator,  and  where,  with- 
Audslejt;.  Horn,  I  DeG.  F.&  J.226.  In  out  any  violation  of  the  rules  of  law, 
this  case  personalty  was  bequeathed  to  the  intention  of  the  testator  may  be 
the  testator's  daughter  during  her  life,  carried  into  effect.  The  resolution  in 
and  at  her  death  to  her  daughter  and  to  Wild's  Case,  6  Rep.  17,  as  to  realty, 
the  granddaughter's  children,  but  if  entirely  depends  upon  the  desire  to 
theyshould  die  without  issue,  then  over,  benefit  the  children  as  the  testator  in- 
The  granddaughter  was  unmarried  at  tended,  because  an  estate  tail  in  the 
the  dates  of  the  will  and  of  the  testator's  parent  is  the  only  medium  by  which 
death,  and  had  no  child  till  after  the  they  can  take ;  and  were  it  not  for  the 
death  of  the  testator's  daughter.  It  was  power  of  cutting  off  the  entail  (which, 
held  that  the  granddaughter  took  a  in  construing  wills,  is  disregarded),  the 
life  interest  in  the  subject-matter  of  children  must  take.  But  as  to  person- 
the  bequest,  with  remainder  to  her  alty,  for  the  purpose  of  benefiting  the 
children.  Lord  Campbell  said :  "  The  children,  the  application  of  the  rule  is 
appellants  mainly  rely  upon  Wild's  wholly  unnecessary,  and  the  applica- 
Case,  6  Rep.  17  (meaning  the  rule  said  tion  of  it  would  entirely  defeat  the 
to  have  been  laid  down  in  Wild's  Case  intention  of  the  testator,  for  it  would 
as  the  effect  of  particular  words  in  a  deprive  the  children  of  all  right  to 
will  applicable  to  real  estate),  and  the  any  benefit  under  the  will.  With 
general  rule  that  words  in  a  will,  respect  to  personalty,  there  are  no 
which  would  create  an  estate  tail  as  to  technical  rules  arising  from  the  feu- 
realty,  will  carry  the  absolute  interest  dal  law  to  prevent  the  intention  of  the 
sft  to  personalty.  This  raises  the  vexed  testator  being  literallycarried  into  effect, 
question,  whether  Wild's  Case  applies  Here  the  testator  could  not  mean  that 
to  personalty.  This  question  under-  Amelia  and  her  children  should  take 
went  much  discussion  in  the  case  of  jointly;  and  he  no  doubt  did  mean  that 
Stokes  V.  Heron,  2  D.  &  W.  89,  in  she  should  take  for  her  life,  and  that  her 
which,  when  it  came  by  appeal  before  children  should  take  at  her  death, 
the  House  of  Lords,  I  took  a  part.  As,  Therefore,  the  same  reason  which,  with 
in  disposing  of  that  case,  there  was  no  respect  to  realty,  requires  that,  under 
necessity  for  deciding  that  question,  such  words  as  are  supposed  in  Wild's 
I  forebore  from  giving  any  opinion  Case,  6  Rep.  17,  the  parent  should  take 
upon  it,  and,  along  with  Lord  Cotten-  an  estate  tail,  requires  that,  when  they 
ham,  I  wished  the  question  still  to  be  are  applied  to  personalty,  the  parent 
considered  as  open.  Now  I  am  pre-  should  take  only  an  estate  for  life, 
pared  deliberately  to  say  that,  in  my  Where  an  estate  tail  is  given  by  such 
<>pinion,  Wild's  Case,  6  Rep.  17,  does  words  applied  to  realty,  an  exception 

not  apply  to  personal  property.    The  arises  to  the  rule  that  words  which  give 
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A.  Rule  That  Words  Which  Create  an  Estate  Tail  in 
Realty,  Create  an  Absolute  Interest  in  Personalty. — 

The  general  rule  of  construction  that  words  which  would  create 
an  estate  tail  in  a  devise  of  real  estate,  create  an  absolute  interest 
in  personalty,  cannot  be  received  without  some  qualification,^  for 
the  inclination  to  construe  the  words  "issue,"  "child,"  "son,"  and 
other  informal  expressions  as  words  of  limitation,  is  much  weaker 
in  reference  to  personal  than  real  estate ;  ^  while  the  api^ication 
of  the  rule  in  Wild's  Case'  is  extremely  questionable^  and  the 
rule  in  Shelley's  Case  does  not  apply.* 

i.  Subsequent  Restrictions — Gifts  For  a  Particular 

Purpose. — If  a  testator  leaves  a  legacy  absolutely  as  regards  his 
estate,  but  restricts  the  mode  of  the  legatee's  enjoyment  of  it  to 
secure  certain  objects  for  the  benefit  of  the  legatee,  upon  failure 
of  such  objects  the  absolute  gift  prevails.  But  if  there  be  no  ab- 
solute gift  as  between  the  legatee  and  the  estate,  but  particular 
modes  of  enjoyment  are  prescribed,  and  those  modes  of  enjoyment 
fail,  the  legacy  forms  part  of  the  testator's  estate,  as  not  having 
in  such  event  been  given  away  from  it.  In  the  latter  case,  the 
gift  is  only  for  a  particular  purpose ;  in  the  former,  the  purpose  is 
the  benefit  of  the  legatee  as  to  the  whole  amount  of  the  legacy, 
and  the  directions  and  restrictions  are  to  be  considered  as  applica- 
ble to  a  sum  no  longer  part  of  the  testator's  estate,  but  already 
the  property  of  the  legatee.* 

an  estate  tail  in  realtj,  will  give  an  ab-  Kent  v,  Armstrong,  6  N.  J.    Eq.  64B; 

solute  interest  when  applied  to  person-  Albee  v.  Carpenter,  la  Gush.  (Masa.) 

alty;  and  this  may  be  considered   an  582  ;  Darden    v.   Burns,  6    Ala.   36c; 

exception  which  proves  the  rule,  as  it  is  Henry  v.  Felder,  a  McCord    E^.   (S. 


supported  by  the  reason  on  which  the    Car.)  3a3  ;  McLure  w.  Young,  3  Rich. 

""••CarOsS* 
The    question,   however,  is    by    no     Ired.  £q.   (N.  Car.)    iii;  Bowman   v. 


rule  rests."  Eq.  (S.  tar.)  559;  Weeks  v.  Weeks,  5 


means  free  from  doubt,  and  where  the  Tucker,  3  Humph.  (Tenn.)  648. 
gift  is  to  A  and  his  issue,  the  better  2.  ajarm.on  Wills(5thed.)  *573.  See 
opinion  sustains  the  application  of  the  Issue,  vol.  11,  p.  868;  Gawler  v.  Cad- 
rule.  For  authorities  upon  both  sides  by,  Jac.  346;  Malcolm  v.  Taylor,  2  R. 
of  the  controversy,  see  Issue,  vol.  11,  &  M.  416;  Stone  v,  Maule,  2  Sim.  490. 
p.  880  «/ 5tf^.  See  also  Cape  t/.  Cape,  2  Compare  Scott  v,  Scott,  15  Sim.  47; 
Y.  &  C.  543;  Beales  v.  Crisford,  13  Mix  v.  Ray,  5  Rich.  Eq.  (S.  Car.)  423; 
Sim.  594;  Shearman  v.  Angel,  Bailey  Bridges  r.  Wilkins,  3  Jones  Eq.  (N. 
Eq.  (S.  Car.)  357.  Car.)  342. 

1.  For  instances  in  which  the  will  has  8.  6  Co.  16  b. 

been  recognized,  see  MengePs  Appeal,  4.  See  supra ^  this  title,  GiJ^i  to  A. 

61  Pa.  St  a48;  Smith's  Appeal,  a3  Pa.  and    His  Children  ~  Rule  in   WiUTs 

St.  9;  Eichelberger  v,  Barnetz,  17  S.  Case. 

&   R.  (Pa.)  293;  Deane  v.  Hansford,  6.  Jessell,M.  R.,in  Smith  v.  Butcher, 

9  Leigh  (Va.)  253  ;  Goodwyn  v,  Tay-  L.  R.,  10  Ch.  Div.  116.    Seealso  IssuB, 

lor,  4  Call  (Va.)  305  ;  Clark  v.  Clark,  vol.  11,  p.  890,  Shelley's  Case,  Vol.  aa, 

a  Head  (Tenn.)  336;  Duncan  v.  Mar-  p.  493*     Compare  Powell  v,  Borgia,  35 

tin,  7   Yerg.    (Tenn.)   519;    King   v,  Beav.  535;  Comfort  r.  Brown,  L.  R., 

Beck,  I  a  Ohio  390;  Patterson  v,  Ellis,  10  Ch.  Div.  146. 

II   Wend.    (  N.   Y. )    2^9;   Clusin   v.  6.  Lord  Cottenham  in   Lassence  f. 

Williams,    39    Mo.     aSS;     Halton    v,  Tierney,  i  Mac.  &  G.  551. 

Weems,  12  Gill  &  J.  (Md.)  83;  Dashiell  "*  Thus,  if  there  is  an  absolute  gift  by 

V.  Daahiell,  a  Harr.  &  G.  (Md.)  137;  will,  and  restrictions  are  imposed  upon 
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/  Effect  of  a  General  Power  of  Disposition  After  a 
Prior  Gift  to  A,  or  to  A  for  Life.— See  Remainders,  vol. 
20,  p.  955. 

k.  Gift  of  Income  Indefinitely.— A  gift  of  the  income  of 
personal  property,  without  limit  as  to  time,  carries  the  capital, 
where  no  other  disposition  of  the  capital  is  made.^ 

20.  Veiti2ig— Whether  a  Gift  Ii  Vested  or  Contingent — a.  Of  Con- 

STRUING  AN  INTEREST  TO  Be  VESTED  RaTHER  THAN  CONTIN- 
GENT.— It  is  a  fundamental  rule  of  construction  that  in  doubtful 
cases  an  interest  shall,  if  possible,  be  construed  to  be  vested  in 
the  first  instance,  rather  than  contingent,  but  if  it  cannot  be  con- 
strued as  vested  in  the  first  instance,  that  at  least  it  shall  be  con- 

the  legatee's  enjoyment  bj  a  codicil,  N.  S.  536 ;  Watkins  v.  Weston,  32 
the  absolute  gift  remains  so  far  as  tiie  Beav.  230;  Fox  v.  Carr,  16  Hun  (N. 
restrictions  do  not  extend.  Norman  v.  Y.)  566;  Gulick  v.  Gulick,  27  N.  J. 
Kynaston,  3  De  G.  F.  &  J.  29 ;  Wat-  Eq.  498;  McMichael  v.  Hunt,  83  N. 
Un&  V.  Weston,  3  De  G.  J.  &  S.  434.  Car.  344.  In  Adamson  v,  Armitage, 
So  where  there  is  a  valid  appoint-  19  Ves.  Jr.  418,  Sir  William  Grant  said  : 
ment  to  objects  of  a  power  with  limita-  **'Prima  facie  a  gilt  of  the  produce 
tions  or  restrictions  which  are  beyond  of  a  fiindf  is  a  gift  of  that  produce  in 
the  power,  the  invalid  restrictions  maj  perpetuity ;  and  is  consequently  a  gift 
be  rejected.  Stephens  v.  Gadsden,  20  of  the  fund  itself,  unless  there  is  some* 
Bea?.  463;  Gerrard  v.  Butler,  20  Beav.  thing  upon  the  face  of  the  will  to  show 
541;  Churchill  v,  Churchill,  L.R.,  5  Eq.  that  such  was  not  the  intention." 
44;  Webb  V,  Sadler,  L.  R.,  14  Eq.  '' This  is  the  case,  though  the  gift 
533;  L.  R.,  8  Ch.  419.  But  where,  ouiy  be  to  the  separate  use,  or  through 
there  is  no  absolute  gift,  the  legatees  the  medium  of  a  trust.  Elton  v,  Shep- 
can  take  no  more  than  is  given  them,  herd,  i  Bro.  C.  C.  532 ;  Phillips  v. 
Savage  v.  Tyers,  L.  R.,  7  Ch.  356.  Chamberlaine,  4  Ves.  51 ;  Rawlings  v. 
The  difficulty  in  these  cases  lies  in  Jennings,  13  Ves.  Jr.  39;  Boosey  v, 
ascertaining  whether  there  is  an  ab-  Gardner,  18  Beav.  471;  Haig  v.  Sueincy, 
solute  gift  in  the  first  instance  or  not.  i  Sim.  &  Stu.  487;  Humphrey  v.  Hum- 
The  question  is,  whether  the  original  phrey,  i  Sim.  N.  S.  536;  Watkins  v. 
gift  is  qualified  by  the  words  in  which  Weston,  32  Beav.  238;  3  De  G.  J.  &  S. 
it  is  given,  Scawin  1'.  Watson,  10  Beav.  434;  Penny  v.  Pippin,  15  W.  K.  306. 
300;  Gompertz  v,  Gompertz,  2  Ph.  107 ;  A  gift  of  income  during  widowhood 
Harris  v,  Newton,  25  W.  R.  228;  46  L.  is  a  gift  for  life  or  during  widowhood; 
J.  Ch.  Div.  268;  or  whether  there  is  an  but  a  gift  of  income  to  a  legatee,  so 
independent  gift  with  a  direction  as  to  long  as  she  should  continue  single  and 
its  mode  of  enjoyment.  Campbell  v.  unmarried,  has  been  held  to  be  an  abso- 
Brownrigg,  1  Ph.  301;  Whittell  z\  lute  interestifthe  legatee  did  not  marry. 
Dudin,  2  J.  &  W.  279;  Winck worth  v.  Rishton  v.  Cobb,  5  Myl.  &  C.  145. 
Winckworth,  8  Beav.  576;  Mayer  v.  In  the  same  way,  a  gift  of  the  in- 
Townsend,  3  Beav.  443 ;  McTear  v,  come  of  property,  with  a  power  super- 
McDowell,  II  Ir.  Ch.  338;  Welply  added  of  disposing  of  it  by  will,  is  an 
V.  Comick,  16  Ir.  Ch.  74;  Kellett  absolute  interest,  Southouse  v.  Bate, 
V.  Kellett,  L.  R.,  3  H.  L.  160.  When  16  Beav.  132;  Weale  v.  Ollive,  32  Beav. 
an^  absolute  interest  is  cut  down  to  421.  The  fact  that  legacies  are  given  at 
a  life  estate,  with  a  power  of  appoint-  the  decease  of  the  person  to  whom  the 
ment  among  children,  this  does  not  income  is  given  indefinitely,  will  only 
mean  that  the  absolute  interest  is  to  cut  down  the  absolute  interest  to  thie 
be  cut  down,  only  if  the  donee  appoints,  extent  of  the  legacies.  Jenings  v.  Bai- 
but  if  there  are  children,  the  donee  is  ly,  17  Beav.  no.  Upon  similar  prin- 
boand  to  appoint  to  them.  Butler  v,  ciples,  a  gift  of  income  to  A  for  life. 
Gray,  L.  R..  5  Ch.  26.'*  Theobald  on  and  then  to  B  indefinitely,  gives  B  the 
Wills  (2d  ed.*)  377.  absolute  interest.  Clough  v.  Wynne, 
1.  Theobald  on  Wills  (2d  ed.)  374.  3  Mad.  188.  But  a  gift  of  income  to  B 
See  Humphrey  v,  Humphrey,  x  Sim.  and  C  and  the  survivor  of  them,  gives 
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strued  to  become  vested  as  early  as  possible.*     This  is  perfectly 
consistent  with  the  equally  well-settled  rule  that  an  interest  shall 

them  only  life  interests.     Blann  v.  Bell,  482 ;  Young  v,  Stoner,  37  Pa.  St  105 ; 

2  De  G.  M.  &  G.  775.*'    Theobald  on  Letchworth's  Appeal,  30  Pa.  St.  175; 

Wills  (2d  ed.)  374.  Manderson  v.  Lukens,  23  Pa.  St.  \\ ; 

1.  Smith  Ex.  Int.,  ^^  200,  201 ;  Theo*  Smith's  Appeal,  23  Pa.  St.  9;  Braden 

bald  on  Wills  (2d  ed.)  400.     See  Doe  v.  Cannon,  i   Grant's  Cas.  (Pa.)  60; 

V.    Considine,  6   Wall.    (U.   S.)   458;  Weatherhead  v.  Stoddard,  58  Vt.  623; 

Mc Arthur   v.   Scott,    113   U.   S.   340;  Guyther  v,  Taylor,   3   Ired.   Eq.    (N. 

Pike    V.    Stephenson,    99   Mass.   188;  Car.)  323;  Brinson  v.  Wharton, 8  Ired. 

Olney  v,  Hull,  21  Pick.  (  Mass. )  311 ;  Eq.  (N.  Car.)  80;  Hilliard  v.  Kearney, 

Person   v.  Dodge,   23    Pick.    (Mass.)  Busb.  Eq.  (N.  Car.)  221;  Clanton  v. 

287;  Bowers  v.  Porter,  4  Pick.  (Mass.)  Estes,   77  Ga.  352;  Hudgens  v,  Wil- 

198;  Dingley  T/.  DingleTi  5  Mass.  535;  kins,  77  Ga.  CC5;   Legwin  v.   McRee, 

Furness  V.  Fox,  x  Cush.  (Mass.)  134;  79Ga.  430;  Wigeins  v.  Blount,  33  Ga. 

Eldridge  v,  Eldridge,  9  Cush.  (Mass.)  409;  Young  v.  McKinnie,  5  Fla.  542; 

516;    Winslow    V,    Goodwin,    7  Met.  Savage  v.  Benham,  17  Ala.  119;  Foster 

(Mass.)  363;  Knowlton  v,  Sanderson,  v,   Holland,   56   Ala.   474 ;    Farley   v, 

141  Mass.  323;  Blanchard  v,  Blanchard,  Gilmer,     12    Ala.     141 ;    Watkins    v. 

X   Allen   (  Mass.  )   223;   Blanchard   v,  Quarles,  23  Ark.   X91;   Williamson  v. 

Brooks,  12  Pick.  (Mass.)  63;  Shattuck  Williamson,   18    B.  Mon.   (Ky.)   329; 

V,  Stedman,  2  Pick.  (Mass.)  468;  Straus  Roberts  v,  Brinker,  4  Dana  (Ky.)  570; 

V.  Rost,  67  Md.  465;  Crisp  v.  Crisp,  Bowling  v.  Dobyna,  5  Dana  (Ky.)434; 

61  Md.  149;  Tayloe  f.  Mosher,  29  Md.  In  re  Miller's  Will,  2  Lea  (Tenn.)  64; 

450;   Waters  v.  Waters,  24  Md.  430;  Bridgewater  v.Gordon,2Sneed(Tenn.) 

Toms  V,  Williams,  4X  Mich.  552;  Den  5;  McCartney  v.  Osburn,  1x8  111.  403; 

V.  Demarest,  21   N.  J.  L.  525 ;  Monar-  Scofield  v.  Olcott,  x2o  III.  362;  Bunting 

que  V.  Monarque,  80N.  J.  L.320;  New-  v.  Speaks,  3  L.  R.  A.  690;  Cal.  Civ. 

berry  v,  Hinman,  49  Conn.  X32 ;  Beck-  Code,  ^  1341 ;  Williams  v,  Williams,  73 

ley  V.  Leffingwell,  57  Conn.  163;  Far-  Cal.  99;  Doe  v.  Perryn,  3  T.  R;  484; 

nam  v,  Farnam,  53  Conn.  280;  Col-  Scott  t/.  Tames,  4  Miss.  307;  Bankhead 

lier's  Will,  40  Mo.  321;  Chew  v,  Kel-  v.  Carlisle,  x  Hill   Eq.  (S.  Car.)  357; 

ler,  100  Mo.  362 ;  Rogers  v.  Rogers,  xi  Britton  v,  Johnson,  2  Hill  Eq.  (S.  Car.) 

R.  I.  38;  Hopkins  v.  Hopkins,  i  Hun  430;   Rivers  v.  Fripp,  4  Rich.  Eq.  (S. 

(N.  Y.)352;GoebelT;.  Wolf,  1x3  N.  Y.  Car.)  276;   Kersh  v.  Yongue,  7  Rich. 

405;  Moore  v.  Lyons,  25  Wend.  (N.  Y.)  Eq.  (S.  Car.)  xoo;  Smith  v.  Hilliard,  3 

X19;  Black  V.  Williams,  51  Hun  (N.  Y.)  Strobh.  Eq.  (S.  Car.)  211 ;  Doc  v,  Con- 

280;  Byrnes  v,  Stillwell,'  103  N.  Y.  453;  sidine,  6  Wall.  (U.  S.)  458. 
Arculariusv.  Geisenhainer,3Bradf.  (N.        "  The  following  reasons  may  be  as- 

Y.)  64 ;  Tucker  v.  Ball,  i  Barb.  (N.  Y.)  signed  for  this  rule: 
94;  Nodine  v.  Greenfield.  7  Paige  (N.        **i.  A  contingent  interest  is  generally 

Y.)  544;  Scott  V,  West,  63  Wis.   529;  more  liable  to  be  destroyed  than  one 

Baker  v,  McLeod,  79  Wis.  541 ;  Touer  v,  that  is  vested ;  and  it  is  to  be  presumed, 

Collins,  67  Iowa  369 ;  Bruce  x\  Bissell,  that  a  testator  intends  that  species  of 

X19  Ind.  529;  Davidson  v.  Bates,  xxi  limitation  which  will  be  most  likely  to 

Ind.  391 ;  Harris  v.  Carpenter,  109  Ind.  secure  the  accomplishment  of  his  plans. 
540;  Miller  v,  Keegan,    14   Ind.   502;        **2.  ^Testators  that  create  contingent 

Griffin   v.  Lynch,   x6    Ind.    396;   Da-  estates,'  observes   Lord  Chief  Justice 

vidson  V.  Hutchins,  112  Ind.  322 ;  Lin-  Best  (in  Duffield  v,  Duffield,  x  Dow.  & 

ton  V.  Lay  cock,  33  Ohio  St.  128;  Stokes  CI.  195),  *  often  forget    to  make  any 

V,  Van  Wyck,  83  Va.  734 ;  Cooper  v.  provision  for  the  preservation  of  their 

Hepburn,  15  Gratt.  (Va.)  551;  Peter-  estates,  and  for  the  disposition  of  the 

son's  Appeal,  88  Pa.  St.  402;  Womrath  rents  and  profits  of  the  intermediate 

f/.  McCormick,  51  Pa.  St.  504;  Fulton  period  between  their  deaths   and  the 

V.  Fulton,   2   Grant's   Cas.   (Pa.)   28;  vesting  of  their  estates.     In  such  cases 

Stook's  Appeal,  20  Pa.  St.  349;  Buz-  the  estates  descend  to  the  heirs,  who, 

by's  Appeal,  61   Pa.  St.  114;  McCall's  knowing  that  they  are  to  enjoy  them 

Appeal,  86  Pa.  St.  254  ;  McClure's  Ap-  only  for  a  short  period,  and  that  they 

peal,  72  Pa.  St.  4x4 ;  Chew's  Appeal,  37  have  obtained  the  possession  of  them 

Pa.  St.  23;  Lantz  v.  Truster,  37  Pa.  St.  from  the  inattention  of,  and  not  from 
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the  bountj  of,  the  testator,  or  from  the  and  maintained,  or  without  the  means 

mistake  of  the  professional  man  who  of  being  educated  and  maintained  in  a 

drew  the  will,  will  make  the  most  they  manner  suitable  to  the  fortune  which 

can  of  them,  during  the  time  that  they  in  all   probability   he   will   afterwards 

remain  heirs,   regardless  of  any  injury  possess."    Smith  Ex.  Int.^  ^^  202-209. 

that  the  estates  may  suffer  from  their  In  DuflSeld   v,  Duffield,  i    Dow.   & 

conduct.'  CI.   195,   Best,  C.  J.,   said:  "In  con- 

"3.  *Therightsof  the  different  mem-  sideration  of  these  circumstances,  the 

bersof  families  not  being  ascertained  judges,  from  the  earliest  times,  were 

while  estates  remain  contingent,  such  always    inclined    to    decide    that    es- 

families  continue  in  an  unsettled  state,  tates  devised  were  vested ;  and  it  has 

which  is  often  productive  of  inconven-  long  been  an  established  rule  for  the 

ience,    and    sometimes  of    injury    to  guidance  of  the  courts  of  Westmin- 

them. '  ster,  in    construing   devises,  that    all 

**4. 'If  the  parents' attaining  a  certain  estates  are  to  be  holden  to  be  vested, 
age,  be  a  condition  precedent  to  the  except  estates  in  the  devise  of  which  a 
▼esting  estates,  by  the  provision  for  condition  precedent  to  the  vesting  is  so 
death  of  their  parents,  before  they  are  clearly  expressed  that  the  courts  can- 
of  that  age,  children  lose  estates  which  not  construe  them  as  vested  without 
were  intended  for  them,  and  which  deciding  in  direct  opposition  to  the 
their  relation  to  the  testators  may  give  terms  of  the  will.  If  there  be  the  least 
them  the  strongest  claim  to.  *  But '  doubt,  advantage  is  to  be  taken  of  the 
(adds  the  learned  judge,  as  to  the  last-  circumstances  occasioning  the  doubt ; 
mentioned  reason  for  construing  a  de-  and  what  seems  to  make  a  condition,  is 
vise  contingent),  *  is  it  wise  to  encour-  holden  to  have  only  the  effect  of  post- 
age the  marriage  of  infants,  by  making  poning  the  right  of  possession." 
a  provision  for  the  children,  however  Instances  of  Vested  Interests. — B.  de- 
improvident,  and  however  much  in  vised  all  his  property  to  his  wife  for  life; 
opposition  to  the  wishes  of  their  guar-  and  after  her  decease,  the  payment  of 
dians  such  marriages  may  be  contracted?  his  debts,  and  the  schooling  of  his  two 
The  uncertainty  of  a  provision  for  children,  the  balance  of  the  estate  to 
a  family  may  occasion  a  pause,  be-  be  equally  divided  between  them.  It 
fore  the  most  important  step  in  life  was  held  that  the  two  children  took  a 
be  taken,  which  cannot  be  attended  vested  remainder,  subject  to  be  di* 
with  lasting  inconvenience,  and  mav  vested  to  the  extent  of  the  charges  for 
prevent  lasting  misery.  Children  will  payment  of  the  debts  and  schooling, 
seldom  suffer  from  estates  remaining  Bowling  v.  Dobyns,  5  Dana  (Ky.)  434. 
contingent  until  their  parents  attain  A  testator  devised  property,  real  and 
the  age  of  twenty -one,  as  few  to  whom  personal,  to  his  wife,  for  life,  and  after 
such  estates  are  given  will  have  legiti-  her  decease  to  his  son,  for  life;  "and 
mate  children  before  they  are  of  age.'  from  and  immediately  after  the  death 

*'  5.  In  other  cases,  where  the  interest  of  my  wife  and  son,  unto  the  issue  of 

is  contingent  on  account  of  the  person,  my  said  son  living  at  the  time  of  his 

and  where,  as  we   shall   see  hereafter,  death,  who  shall  live  to  attain  the  full 

the   interest    is  consequently  un  trans-  age  of  twenty -one  years,  or  who,  dying 

missible  to  the  representatives  of  the  before  that  time,  shall  leave  issue  to 

person,  in  the  event  of  his  death  before  live  until  the  time  at  which  the  parent 

the   condition    is    fulfilled,    the    same  or  parents,  if  alive,  would  have  reached 

reason  applies,  and  with  more  force,  be-  the  full  age  of  twenty-one  years ;  "  and 

cause  not  counterbalanced  by  the  ob-  in  default  of  such  issue,  then  over.  The 

jections  urged    by  the    learned  judge  son  died  two  years  after  the  death  of 

against  construing  an  interest   to    be  the  testator,  leaving  two  sons,  R.  and 

vested,  which  is  apparently  made  con-  M.    The  wife  died  in  1844.     R*  ^'^^  ^" 

tingent  upon  the  attainment  of  the  age  1850,  aged  twenty  years,  leaving  a  son, 

of  twenbr-one.  who  died  before  his  father  could  have 

"  6.  Where  the  vesting  is  apparently  arrived  at  the  age  of  twenty-one.     M., 

suspended  till  the  attainment  of  a  cer-  the  other  grandson  of  the  testator,  was 

tain  age,  and  there  is  no  disposition  of  eighteen  years  and  six  months  old  in 

^t  interim  income,  and   no  provision  May,  185 1.     It  was  held  that  the  will 

for  the  maintenance  of    the     person  gave  a  vested  but  defeasible  interest, 

interested,  if   the  interest  is  held   to  with  immediate  right  to  the  rents  and 

be  contingent,  he  may  be  entirely  left  profits,  to  R.,  although  he  died  under 

without  the  means  of  being  educated  twenty -one  years  of   age,  and  left  no 
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issue  which  lived  until  the  time  when  A  testator,  after  deyising  to  his  wife 

his  father,  if  he  had  lived,  would  have  all  the  income  of  all  his  real  and  per- 

been  twenty -one  years  of  age.    Rivers  sonal  estate  during  her  natural  life,  de- 

V.  Fripp,  4'Rich.  £q.  (S.  Car.)  376.  vised  to  five  of  his  children  as  follows: 

The  profits  of  real  and  personal  es-  "All  the  property,  both  real  and  per- 

tate  were,  by  will,  to  be  applied  to  the  sonal,  that  maj'  be  left  at  the  death  of 

support  of  F.  for  life,  and  at  her  decease  my  wife  to  be  divided  equally  between 

the  absolute  right  and  title  to  the  prop-  the   last  five    named    children.    And 

erty  was  to  be  ''  released  and  confirmed  made  further  provision  that,  if  any  of 

unto  the  four  present  children  of  F.,  or  the  last  five  named  children  die  before 

the  survivor  or  survivors  of  them,  in  my  wife,    then    the    property    to  be 

equal  shares,  as  tenants  in  common."  equally  divided  between  the  survivors.** 

The  four  children  all  died  during  the  It  was  held  that  the  children  named 

lifetime  of  the  tenant  for  life.     It  was  took  vested  remainders.    Blanchard  v. 

held  that  each  one  of  the  four  chil-  Blanchard,  i  Allen  (Mass.)  23^ 

dren  took  a  vested,  transmissible  inter-  A  testator  provided,  by  means  of  a 

est,  divested  if  he  or  she  died  in  the  trust,  for  the  annual  support  of  his  wid- 

lifetime  of   F.,  and  one  or  more  sur-  ow  during  her  life,  and  also  during  the 

vived  F.;  but  as  they  all  died  in  the  life-  life  of  his  said  widow  for  the  support 

time  of  F.,  their  rights  were  not  de-  of  his  daughter  M.,  and  the  support, 

feated.  Kersh  v,  Yongue»  7  Rich.  £q.  maintenance,    and    education    of    his 

(S.  Car.)  100.  minor  children,  out  of  the  rents,  in- 

By  a  will,  specific  legacies  were  given  comes,  dividends,  and  profits  of  his  es- 
by  the  testator  to  his  children,  by  tate,  real  and  personal,  which  he  de- 
name,  and  having  given  to  his  wife  the  vised  to  two  of  his  sons  and  their  heirs, 
entire  residue  of  his  estate,  during  etc.,  upon  the  trusts  and  for  the  uses  and 
widowhood,  he  proceeded  as  follows,  purposes  limited  in  the  will ;  and  the 
viz.,  "which  property  I  wish  and  de-  surplus  of  the  said  rents,  etc,  he  de- 
vise, at  the  marriage  or  death  of  my  vised  **  in  trust  that  the  whole  of  said 
beloved  wife,  to  be  equally  divided  surplus  be  divided  annually  amongst 
amongst  my  children,  as  above  named.*'  all  my  children  who  may  be  of  the  age 
It  was  held  that  the  children  took  of  twenty -one  J^ars*  or  who  may  be 
vested  remainders  upon  the  decease  of  married,**  etc.  The  will  was  macfe  in 
the  testator.  Bankhead  v,  Carlisle,  i  1857;  the  testator  died  in  1858,  leaving 
Hill  £q.  (S.  Car.)  357.  a  widow  and  eight  children,  of  whom 

B.  devised  and  bequeathed  to  his  wife  two  were  under  the  age  of  twenty- one 

all  the  rest  of  his  estate,  both  real  and  years  when  the  will  was  executed ;  one 

personal,  during  her  widowhood;  and  of  these  became  of  age  before  the  death 

when  she  married,  such  residue  was  to  of  the   testator,  the  other  some  time 

be   equally  divided    between  his  chil-  after.     Four  were  married    when  the 

dren    and   his  wife,  share   and   share  will  was  executed.     In  1859  one  of  the 

alike.    It  was  held    that    this  was  a  sons  died,  leaving  a  widow  and  chil- 

vested  remainder  in  the  children,  and  dren ;  another,  one  of  the  trustees,  A. 

that,  upon   the   decease  of  the  widow  G.  W.,  died  in  1863,  leaving  also  a  wid- 

without   having   married,    the    repre-  ow  and  children.    The  said  widow  of 

sentatives  of    the  children,   who  had  the  deceased  trustee,  having  been  ap- 

died  in   her  lifetime,  were  entitled  to  pointed    his     executrix,     and     having 

share  equally  with  the  surviving  chil-  qualified  as  such,  filed  a  bill  for  an  in- 

dren.     Brinson   v.    Wharton,  8   Ired.  junction  to  prevent  such  a  distribution 

£q.  (N.  Car.)  80.  of  the  surplus  rents,  etc.,  in  the  hands 

A  testator,  by  his  will,  ordered  that  of  the  surviving  trustee,  as  would  ex- 

his  estate  should  all  be  kept  together  elude  the  estate  of  her  husband  from  a 

in  the  hands  of  his  executors  until  his  participation  therein.     It  was  held  that 

only  daughter  should  become  of  age  or  the  children  of  the  testator  who  were  of 

be  married,  and  then  be  divided  equally  the  age  of  twenty -one  years,  or  married, 

between  his  wife  and  daughter;  but  in  at  the  time  of  his  death,  took  vested 

case  the  daughter  should  die  without  interests  in  their  shares  of  the  surplus 

issue,  then  the  whole  estate,  real  and  income  from  his  estates  from  that  time; 

personal,  to  be  given  to  the  wife.     It  and   that    the    shares    of    those    who 

was  held   that  the  wife  and  daughter  attained  twenty-one  years,  or  married 

took  vested  legacies,  each  in  one  half  after  his  death,  became  vested  in  the 

of  the    testator*s   property.    Scott  v,  happening  of  either  of  those  events, 

James,  3  How.  (Miss.)  307.  and  the  share  of  A.  G.  W.,  survired  to 
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be  construed  to  be  contingent,  if  clearly  so  expressed,  however 
absurd  and  inconvenient  may  be  the  consequences  to  which  such 
a  construction  may  lead,  and  however  inconsistent  with  what  it 
may  be  conjectured  would  have  been  the  testator's  actual  mean- 
ing, if  his  attention  had  been  drawn  to  those  consequences.^ 
These  principles  apply  to  the  construction  of  limitations  of  both 

his  personal  representatives.     Waters  the  revised  statutes  took  effect,  made 

v.  Waters,  24  Md.  430.  the  following  devise :  "  Fourthly,  I  do 

1.  I  Jarm.  on  Wills  (5th  ed.)  •821.  See  give,  devise,  and  bequeath,  to  my  be- 

Holmcs  r.  Craddock,  3  Yes.  317;  Denn  loved   daughter   A,  wife    of   B,    and 

V.  Bagshaw,  6  T.  R.  512;  Vick  v.  Sue-  such  her  child  or  children  as  shall  at 

ter,  3  £1.  &  Bl.  219;  77  E.  C.  L.   218;  her  decease  be  living,  and  shall  have 

Wingrave  v,  Palgrave,  i  P.  Wms.  401 ;  attained,  or  shall  thereafter  attain,  the 

Richardson    v,     Wheatland,    7     Met.  age  of  twenty-one  years,  all  and  singu- 

(Mass.)  171 ;  Illinois  Land,  etc.,  Co.  v,  lar  the  rest  and  residue  of  my  real  and 

Bonner,  75  111.  316;  Otterbackv.  Bohrer,  personal  estate  and  property  of  every 

87  Va.  548  ;  Bailey  v.  Love,  67   Md.  description,  of  which  I  may  die  seised 

593;  Spencer,  Petitioner,  16   R.I.   25;  and  possessed,  or  entitled  unto,  and  the 

Perronneau  v.  Perronneau,  i    Desaus.  reversion    and    reversions,  remainder 

(S.  Car.)  521 ;  Tay  loe  v,  Gould,  10  Barb,  and  remainders,  rents,  issues,  and  prof- 

(N.  Y.)  388;  Striker  v.  Mott,  28  N.  Y.  its    thereof,  to    and   for  her  sole  and 

83;  Jarvis  V.  Wvatt,  4  Hawks.  (N.  Car.)  separate  use,  to  all  intents  and  pur- 

227;  Hayes  v,  '^abor,  41  N.  H.  521.  poses  as  though  she  were  a  /erne  sole 

Thus,  in  Denn  v.  Bagshaw,  6T.R.  512,  and  unmarried. "  It  was  held  that  the 
IS  stated  i  Jarm.  on  Wills  C5th  ed.)  821  remainder  to  the  children  was  not 
where  the  devise  was  to  the  testator's  vested,  but  contingent.  Tayloe  v. 
only  daughter  M.  for  life,  and  after  her  Gould,  10  Barb.  (N.  Y.)  388. 
decease  to  the  first  son  of  her  body,  if  A  testator  made  a  devise  in  the  fol- 
living  at  the  time  of  her  death,  and  the  lowing  language :  '*  The  whole  of  my 
heirsmaleof  such  first  son,  remainder  to  property,  personal  as  well  as  real  es- 
the  other  sons  successively  in  tail,  and  in  tate,  stock,  and  everything  else,  I  give 
like  manner  remainder  to  the  testator^  to  my  wife  during  her  lifetime.  My 
nephew  in  tail.  M.  had  issue,  an  only  estate,  rights,  and  titles  are  to  be  in 
son,  who  died  in  her  lifetime,  leaving  the  occupancy  of  my  daughter  G.,  with 
issue.  Whether  such  issue  was  en-  the  appurtenances  thereof.  In  case 
titled,  under  the  devise  in  tail  to  this  she  has  no  children,  and  should  die  be- 
first  son,  was  the  question.  It  was  con-  fore  her  husband,  he  is  to  have  the 
tended  for  him,  that  the  testator  must  benefit  of  it  during  his  lifetime.  At 
have  intended  that  the  nephew,  who  his  death,  it  is  to  be  divided  equally 
was  otherwise  amply  provided  for  by  among  the  rest  of  my  children.  In 
him,  should  not  take  until  failure  of  all  case  R.  has  children,  it  is  secured  to 
the  descendants  of  his  daughter;  and  her  and  them  forever. "  It  was  held 
that  to  accomplish  this  intention,  the  that  the  testator's  children,  other  than 
court  would  either  construe  the  estate  G.,  took  no  vested  interest  in  the  farm 
of  the  daughter  to  bean  estate  tail,  or  while  it  remained  uncertain  whether 
hold  that  an  estate  tail  vested  in  the  she  would  have  a  child.  Woodruff  v. 
SOD  on  his  birth;  and  that  the  words.  Cook,  47  Barb.  (N.  Y.)  304. 
''if  living  at  the  time  of  her  death,"  Bluest  Under  Misconception  of  Powmr 
merely  marked  the  period  when  the  of  DlBpositUm. — The  fact  that  the  testa- 
remainder  should  commence  in  posses-  tor  has  disposed  of  the  property  upon 
sion,  as  in  the  cases  before  discussed,  a  certain  event,  only  under  the  er- 
But  the  court  (reluctantly,  on  account  roneous  impression  that  his  power  of 
of  the  hardship  of  the  case)  decided  disposition  was  confined  to  such  con- 
that  the  son  not  having  survived  his  tingency,  does  not  affect  the  construc- 
mother,  his  estate  never  arose.  Lord  tion.  Doe  v,  Wilkinson,  2  T.  R.  209; 
Kenyon  observed  that  the  cases  cited  i  Jarm.  on  Wills  (5th  ed.)  824. 
for  him  proceeded  on  informal  words ;  Bzception. — If  to  construe  the  devise 
whereas  here  correct  and  technical  ex-  to  be  contingent  would  render  nugatory 
pressions  were  used  throughout.  a  purpose  clearly  expressed   by  the  tes- 

A  testator,  by  his  will,  executed  since  tator,  the  court  will  struggle  to  avoid 
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real  and  personal  property,^  although  the  vfesting  of  the  former  is 
governed  by  the  common  law,  and  that  of  the  latter  by  the  rules 
derived  from  the  civil,  which  differ  from  the  principles  of  the  com- 
mon law  in  many  important  particulars.^ 

such  construction,  i  Jarm.  on  Wills  be  limited  to  A,  with  remainder  to  B, 
(5th  ed.)  825;  Bradford  v.  Foley,  Dougl.  the  estate  of  B  is  a  '  vested '  remainder, 
63 ;  Qtiick  V.  Leach,  13  M.&  W.218.  not  because  the  failure  of  issue  of  A  is 
SosgeBtiona  to  Poraona  Taking  In-  considered  an  event  certain  at  some  time 
■tractions  for  Wma  aa  to  Bnapendlng  or  other  to  happen,  as  has  been  alleged 
the  Veatlng. — *' Persons  taking  instruc-  (Smith's  View  of  Executory  Interests, 
tions  for  wills,  in  which  the  vesting  section  192) — ^failure  of  issue  of  a  per- 
is to  depend  on  the  devisee  or  the  legatee  son  is  an  event  altogether  contingent— 
attaining  a  particular  age  or  living  to  a  but  because  such  a  remainder  vests  in 
given  period,  should  carefully  ascertain  B  an  actual  portion  of  the  fee,  though 
that  the  possibility  of  his  dying  in  the  the  time  of  its  falling  into  possession  is 
meantime,  leaving  issue,  is  in  the  tes-  wholly  contingent  and  uncertain.  B  is 
tator's  contemplation.  It  is  probable  invested  with  a  portion  of  the  owner- 
that  in  general  this  event  is  overlooked  ;  ship  of  the  land. 

and  that,  if  the  testator's  attention  were  **A11  remainders,  not  vested,  are  in 
drawn  to  the  circumstance,  he  would  fact  contingent,  not  as  being  neces- 
either  make  the  interest  vest  in  the  sarily  limited  on  an  uncertain  event,  but 
legatee,  in  case  of  his  dying  leaving  because  their  taking  effect  depends  on 
issue  before  the  prescribed  age  or  pe-  the  contingency  of  their  happening  to 
riod,  or  else  substitute  the  issue  in  such  vest  during  the  continuance  of  the  par- 
event.''  I  Jarm.  on  Wills  (5th  ed.)  ticular  estate  which  supports  them,  and 
♦821  (note  u).  which  may  determine  at  any  moment. 

1.  Smith  Ex.Int.,  ^  216.  See  2  Jarm.  Thus  *  vested'  comes  to  mean  the  op- 
on  Wills  (cth  ed.)  *82i  et  seg,;  Haw-  posite  of  *  contingent,*  or  conditional, 
kins  on  Wills  226,  note;  Teele  v.  But  the  word  itself  refers,  as  has  been 
Hathaway,  129  Mass.  164;  Furness  v,  said,  not  to  contingency,  but  to  pos- 
F.ox,  I  Cush.  (Mass.)  135;  Guyther  v,  session. 

Taylor,  3   Ired.    Eq.    (N.  Car.)    327;  -   **  It  is  obvious  that  this  division  into 

Reed  V.  Buckley,  5  W.  &  S.  (Pa.)  517;  *  vested*   and  *  contingent*  fails  when 

Foster  v.  Holland,  56  Ala.  480;  Dale  v.  applied  to  future  executory  interests  in 

White,  33  Conn.  295 ;  Johnes  v.  Beers,  land  not  taking  effect  as  remainders. 

57  Conn.  395;   Tayloe  v.  Mosher,  29  An  executory  devise,  after  a  fee  simple, 

Md.  443.  cannot  be  said  to  be  *  vested '  aa  an  es- 

2.  Hawkins  on  Wills  *223.  tate  until  it  vests  in  possession  ;  vet  it 
Distinction  In  Theory  of  Veated  Inter-  may  be  limited  on  an  event  absofutely 

esta  in  Real  and  Personal  Property. —  certain  to  happen,  and  is,  therefore,  not 

**  The  term  *  to  vest '  has  several  senses,  contingent.     When,  therefore,  Feame 

which  it  is   important  to  distinguish.  (C.    R.    Introduction,    p.    i)     divides 

Originally  the  word  had  reference  only  *  vested  estates '  into  ( i )  estates  vested 

to  real  estate.     As  applied  to  estates  in  in  possession,  and  (3)  *  estates  vested  in 

land  *  to  vest  *  signifies  the  acquisition  interest,  as  reversions,  vested   remain- 

of  a  portion  of  the  actual  ownership  or  ders,  such    executory    devises,    future 

feudal  possession  of  the  land  (*  vesitre*  uses,  conditional  limitations,  and  other 

seisinatn   darein  feodare^    Spelman) ;  future  interests  as  are  not  referred  to  or 

the  acquisition  not  of  an  estate  in  pos-  made  to  depend  on  a  period  or  event 

session,  but  of  an  actual  estate.  The  fee  that  is  uncertain,*  he  uses  the  expres- 

simple  being  supposed  to  be  carved  out  sion  '  vested   interest '  in   a    different 

into  parts  or  divisions  by  the  creation  sense  from  that  which  it  bears  applied 

of  particular  estates,  a  grant  to  any  to  a    remainder.    Thus,  the    v^ord   is 

person  of  one  of  these  portions  of  the  already  losing  its  original  meaning, 
fee  vested  him  with,  or  vested  in  him,        "  The  rules  and  expressions  relative 

an  estate  in  the  land.   Thus  *  vested  *  is  to  the  vesting  of  personal  estate  have 

nearly    equivalent  to  *  possessed.*     In  been  derived  in  great  measure  from  the 

this,  Its  original,  sense,  *  vested 'has  no  civil  law.     In  that  system  (see  Domat, 

reference  to  the  absence  of  conditional-  Lr.  iv.,  tit.  2,  §  9)  legacies  not  frame- 

ness  or  contingency.    If  an  estate  tail  diately  payable  are  divided  into   two 
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b.  Vesting  of  Realty— (i)  General  Principles. — In  devises 
of  real  estate,  the  rule  that  an  interest  is  construed  to  be  vested 
rather  than  contingent  is  applied,  by  ascertaining  the  persons  to 
take  under  a  specified  description  or  in  a  given  character  at  the 
death  of  the  testator  and  not  at  the  time  of  taking  possession,^  by 

classes:  (i)  legacies  payable  at  a  future  187;    Converse    v,    Kellogg,  7   Barb. 

time  certain   to  arrive   (as   to  which,  (N.  Y.)  590. 

dies  Ugati  was  said  cessisse^  though  not  Thus,  where  a   testator  devised  his 

V€nis$e)\  and  (2)  cqnditional  legacies,  residuary  estate,  to  be  equally  divided 

or  legacies  payable  on  an  event  which  among  the  children  of  his  two  brothers, 

might  never  happen.  The  former  class  and  his  sister,  when  they  should  sever- 

was  transmissible  to   the  representa-  ally  become  of  age ,  it  was   held   that 

tives  of  the   legatee,  if  he  died  before  the  children  of  the  brothers  and  sister 

the  time  of   payment ;  the  latter  were  in  esse  upon  the  decease  of  the  testator 

not.  took  immediate  vested  estates  in  pos- 

"  In  speaking  of  the  civil-law  rules,  it  session,  as    tenants    in   common,  and 

is  natural  to  use  the  term  *  vested '  to  that  the  vesting  of  the  estate  of  each 

denote  the  former  class  of  legacies,  and  was  not   dependent  upon  the  contin- 

*contingent'  to  denote  the  latter.     In  gency  of  his  or  her  reaching  the  age 

the  civil    law,    therefore,    'vested'    is  of  twenty -one.  Hoxie  v.  Hoxie,  7  Paige 

equivalent    to    unconditional     and    to  (N.  Y.)  187. 

transmissible;   'contingent'   is    equiv-  A    testator    devised    by    will,    afler 

alent  to  conditional  and  non-transmis-  the  payment  of  his  debts   and   some 

sible.    But  it  is  obvious  that  this  divi-  other  legacies,  to  his  children  and  their 

sion  is  wholly  inapplicable  to  the  Eng-  heirs,  and   to  the  children   of  such  as 

lish  law  of  legacies,  which  allows  future  should  have  died,/er  siir^es^the  residue 

conditional  interests  to  be  transmitted  of  his   pro|>erty  to  be  divided  equally 

to  the  representatives  of  the  legatee,  among  them,  but  the  division  was  post- 

and  which  considers  some  kinds  of  con-  poned   till   ten  years    after  the   wife's 

ditional  gifts  as  '  vested  subject  to  be  death.    It  was  held  that  the  children  of 

divested,'  1.  e,,  subject  to  a  condition  the   testator,  living  at  his  death,  and 

subsequent    and    not    precedent.      Bj  the  descendants  of  those  who  had  died, 

English  law,  contingent  legacies  may  took  by  the  will  a  vested  interest  in  the 

be  transmissible  (as,  a  legacy  to  A,  if  residuary  estate  upon  the  decease  of 

B  returns  from  Rome)^  and  v^ted  leg-  the  testator.     Converse   v.  Kellogg,  7 

acies  may  be  conditional  (as,  a  legacy  Barb.  (N.  Y.)  590. 

to  A,  with  a  gift  over  on  his  death  under  The   will  of  the  testator  contained 

twenty -one).    To  retain,  therefore,  the  the  following  clause:  "  I  will  and  desire 

civil-law  definitions  of^vested' and  *con-  that' the  clear  income  of  my  estate,  if 

tingent,'   as  equivalent  respectively  to  anything  remain   after  the  application 

'transmissible' and 'non-transmissible,'  annually  or  otherwise  of   the  several 

as  is  done  by  Roper  (Rop.  on  Leg.,  sums  of   money  hereinbefore  charged 

4th  ed.)»  vol.  I,  p.  500,  appears  to  be  fal-  thereon,  shall  tie  invested  in  such  man- 

lacious.  ner  as  my  trustees,  or  the  survivor  of 

"The  only  definition    that  can    be  them,  shall  think  proper,  and  so  on,  from 

given  of  the  word  '  vested  '  in   English  time  to  time,  until  a  final  distribution  of 

law,  as  applied  to  future  interests,  other  my  estate  be  made  as  hereinafter  di- 

than  remainders,  is,  that  it  means  '  not  rected.   Upon  the  death  of  my  son  Wil- 

subject  to  a  condition  precedent ; '  what  Ham,  I  will  and  desire  that  a  distribution 

amounts  to  a  condition  precedent,  the  of  my  estate   be  made  among  all  my 

cases  only  can  determine.    As  applied  grandchildren,  to  wit:  the  children   of 

to  remainders  in  land,  the  word  retains  my   late  son,  James  Mosher,  and  the 

its  original  sense,  denoting  the  actual  children  of  my  aforesaid  son,  William, 

possession  of   an   estate   in  the  land,  provided    anj*  child    he   shall     leave. 

The  rules  as  to   the  visiting  of  gifts  All  my  said  grandchildren  to  take  per 

by  will  differ  according  as  the  subject-  capita  ;    reserving,    however,  in    the 

matter  is  personal  estate,  real  estate,  or  hands  of  said  trustees,  for  future  distri- 

a  legacy  charged  on  land."     Hawkins  bution,   if    necessary,  so  much  of  my 

on  Wills  *22i.  estate  as  will  be  sufficient  to  countervail 

1.  Hoxie  V.  Hoxie,  7  Paige  (N.  Y.)  or  pay  the  several  annuities  or  sums  of 
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holding  that  words  which  apparently  impart  condition  merely 
postpone  the  right  of  possession,^  by  construing  conditions  to  be 

money  hereinafter  provided  for,  to  the  etc. ;   and  all  the  children  to  have  an 

several   annuitants  or  persons  herein-  equal  share  of  hie   real  and    personal 

before  named,  until  the  same  shall  have  property,   etc.     It  was   held   that  the 

ceased,  when  a  final  distribution  shall  real  estate  vested  in   the  children  on 

be  made  in  a  manner  aforesaid,"  with  the  decease  of  the  testator,  though  thej 

powers  to  the  trustees  to  make  any  sale,  did  not  come  into  possession   till  the 

disposition,  or  deed,  of  his  estate   and  youngest   reached  twenty-one,  or  the 

property,  that  might  be  requisite  and  widow  married.    Tatem   v,  Tatem,   i 

proper  for  making  such  final  distribu-  Miles  (Pa.)  309. 

tion,and  otherwise  carrying  into  full  ef-  A  will  contained  these  two  clauses: 
feet  the  provisions  of  his  will.  At  the  '*  It  is  my  will  and  request,  that  all  my 
date  of  the  will,  and  at  the  death  of  the  property,  both  real  and  personal,  be 
testator,  in  March,  1845,  he  had  and  kept  together  for  the  purpose  of  raising 
left  three  grandchildren,  the  children  my  children ;  also,  that  my  wife  Jane 
of  his  deceased  son,  James,  viz. :  Imo-  keep  all  the  property  together  until 
gene,  Eliza  and  Theodore,  the  first  of  they  become  of  age,  or  marry,  and  in 
whom  married  J.  T.,  Sr.,  and  died  in  that  case  the  one  becoming  of  age  or 
August,  1846,  leaving  the  complainant,  marrying  to  have  an  equal  share,  ac- 
her  only  child  and  heir-at-law,  and  her  cording  to  the  valuation  of  my  estate 
husband  who  survived  her.  The  testa-  so  left"  **  It  is  further  my  will,  that 
tor  left  one  other  son,  William,  who  was  my  wife  retain  all  my  property,  both 
still  living  and  had  never  had  issue,  real  and  personal,  for  the  purpose 
By  the  memorandum  executed  in  1842,  above  named,  until  my  children  become 
and  adopted  as  a  codicil  in  1843,  the  of  age  or  marry,  or  during  her  widow- 
testator  directed  that  if  his  estate  hood  ;  but,  in  case  of  her  intermarriage 
should  accumulate  beyond  the  amount  with  another  person,  it  is  then  my  will 
required  to  pay  the  legacies  in  the  will,  that  the  property  so  left  be  equally  di- 
his  executors  and  trustees  in  their  dis-  vided  between  her  and  the  children.  ** 
cretionshould  appropriate  "a  part  of  the  It  was  held  that  the  children  took  a 
surplus  to  Mrs.  Eliza  M.  Mosher  (the  vested  estate  in  the  property  immedi- 
widow  of  his  deceased  son,  James,  and  ately  upon  the  decease  of  testator,  and 
the  grandmother  of  the  complainant),  that  neither  by  the  first  nor  second 
for  the  benefit  of  her  children  until  the  clause  was  the  distributive  share  of  the 
estate  shall  be  finally  settled."  On  a  widow  taken  away,  and  that  she  had  a 
bill  filed  by  the  child  of  the  testator^sde-  vested  interest  in  such  share,  whether 
ceased  grandchild  Imogene,  it  was  held,  she  married  or  not.  Hancock  v.  Titus, 
first,  that  thechildren  of  J.  M.,  decefised,  39  Miss.  324. 

the  grandchildren  of  the  testator,  took  A  testator  ordered  all  his  property  to 

under  this  will  vested  interests  in  the  be  kept  in  the  hands  of  his  executors 

corpus  of  the  estate  with  its  accumula*  until  his  youngest  child  should  attain 

tions,  liable  to  be  divested  to  the  extent  full  age  or  marry,  but  allowing  each  of 

of  letting  in  any  child  or  children  Wil-  his  children  to  have  his  or  her  share 

Ham  might  have  and  leave  surviving  upon  his  or  her  becoming  of  age ;  that 

him.    Tayloe  v,  Mosher,  29  Md.  444.  his  executors  should  cultivate  his  plan- 

1.  Fay  V,  Sylvester,  2  Cfray  (Mass.)  tation  and  apply  the  net  profits,  after 

171;  Barton  t>.  Bigelow, 4  Gray  (Mass.)  paying   plantation  expenses    and    the 

353;  Tatem  t;.  Tatem,   i    Miles    (Pa.)  clothing  and  education  of  his  children, 

309;  Converse  v.  Kellogg,  7  Barb.  (N.  in  the  purchase  of  such  other  property 

Y.)  590;    Collier's  Will,  40  Mo.  287;  as  the  "  wants  of  his  plantation  should 

Lowe  V.  Barnett,  38  Miss.  329;  Han-  require,"  and  that  when  his  youngest 

cock  V,  Titus,  39  Miss.  224 ;  Chighizola  child   should    arrive    at    full    age    or 

V.  Le  Baron,  21    Ala.  4oiS;    Kelly  v,  marry,   "an  equal  division  of  all  his 

Gonce,  49  111.  App.  82.  property,  real  and  personal,  should  be 

After  paying  debts  with  his  personal  given  to  each  of  his  children  and  his 
estate,  the  testator  devised  his  real  wife,  allowing  her  a  child's  part  of 
estate  to  his  wife,  to  be  undivided,  and  everything  he  should  then  own."  The 
enjoyed  by  her  and  his  children  till  the  widow  married  a  second  husband  and 
youngest  arrived  at  maturity;  and  if  had  issue,  one  child,  and  died ;  and  he- 
she  married,  to  have  £30  per  annum,  fore  the  youngest  child  of  the  testator 
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subsequent  rather  than  precedent  so  that  the  interest  vests  sub- 
ject to  a  divesting  contingency.* 

(2)  Devise  to  Testator  s  Heir, — In  the  absence  of  a  contrary  in- 
tent, a  devise  by  way  of  remainder  to  the  testator's  right  heirs  or 
heir  at  law,  vests  in  the  persons  who  answer  the  description  at  his 
death,  and  not  at  the  expiration  of  the  particular  estates,  and  it 
seems  that  the  mere  fact  that  the  first  life  tenant  is  also  testator's 
heir  does  not  affect  the  construction.* 

(3)  Devise  to  Youngest  or  Only  Surviving  Child y  or  Persons  Sus- 
taining a  Particular  Character, — A  devise  to  youngest  or  only 
surviving  child,  or  other  person  sustaining  a  particular  character, 
vests  in  favor  of  the  person  answering  to  the  description  at  the 
testator  s  death.* 

reached  full  age  or  married,  her  said  either  of  the  children  should  die  before 
child  bj  the  second  marriage  petitioned  the  testator,  leaving  issue,  such  issue 
for  distribution  of  her  portion  in  the  were  to  take  the  share  to  which  their 
estate.  It  was  held  that  vested  estates  deceased  parent  would  be  entitled,  if 
were  given  to  the  widow  and  children  living;  and  concluded  as  follows:  *'And 
of  the  testator,  to  be  enjoyed  in  .sever-  it  is  my  will  that  the  division  of  the 
altj  when  the  youngest  child  arrived  at  said  plantations,  etc.,  shall  not  take 
maturity  or  married.  Lowe  v.  Barnett,  place  until  the  youngest  of  my  said  sons 
3S  Miss.  329.  shall  attain  the  age  of  twenty-one 
A  testator  devised  and  bequeathed  years."  It  was  held  that  the  legacies 
the  principal  part  of  his  property  to  vested  upon  the  decease  of  the  testator, 
trustees  and  their  survivor,  in  trust  to  the  division  only  being  postponed.  Ta- 
invest  the  same  and  disburse  the  in-  veau  v.  Ball,  i  McCord  Eq.  (S.  Car.)  7. 
come  thereof,  according  to  their  judg-  1.  Hawkins  on  Wills  '237;  Smith 
ment,  for  the  support  and  education  of  Ex.  Int.,  ^  210.  Com  fare  Kilgore  zk 
all  his  children,  whom  he  enumerated,  Kilgore,  127  Ind.  276;  Neeley  v.  Boyce, 
and  in  trust  further,  when  a  given  child,  128  Ind.  i ;  Scott  v.  West,  63  Wis.  529; 
G.,  should  arrive  at  the  age  of  twenty-  Duncan  v.  Prentice,  4  Mete.  (Ky.)  216; 
one,  then  to  settle  up  the  testator's  es-  Passmore's  Appeal,  23  Pa.  St.  381. 
late  Snd  divide  it  equally  among  his  2.  Smith  Ex.  Int.,  ^$  210,212;  O'Keefe 
said  children.  Before  G.  came  of  age,  v.  Jones,  13  Ves.  jr.  413.  See  Stokes 
two  of  the  other  children  died,  one  a  v.  Van  Wyck, 83  Va. 724;  Whallr.  Con- 
minor,  the  othei*  an  adult.  Upon  a  verse,  146  Mass.  345;  Childs  v,  Rus- 
bill  praying  for  directions  in  the  man-  sell,  11  Met.  (Masst)  16.  See  Chomon- 
agement  of  the  trust,  it  was  held  :  deley  v.  Clinton,  2  J.  &  W.  i,  where 

1.  That  the  children  did  not  take  by  there  was  a  contrary  intent, 
appointment  under  the  power  conferred        The  effect  of  a  remainder  to  "heirs 
upon  the  trustees,  but  that  each  child  at  law  then  surviving"  will  depend  upon 
took  a  vested  interest  under  the  will.  whether  the  word  "surviving  "  is  to  be 

2.  That  the  shares  of  the  two  who  referred  to  the  testator's  death  or  to 
had  died  would  descend  to  their  heirs  the  death  of  the  life  tenant.  See  Wood 
at  law.  V.  BuUard,  151  Mass.  335.     See  infra ^ 

3.  That  the  intention  of  the  testator  this  title,  Survivorship — Words  of 
was  merely  to  postpone  the  enjoyment  Survivorship  —  To  What  Period  Re- 
of  the  distributive  shares,    not    their  ferred, 

vesting.  In  some  cases  it  seems  to  have  been 

4.  That  it  was  not  material  that  the  held  that  a  remainder  to  "  right  heirs  " 
property  was  not  to  be  divided  until  ia  is  subject  to  the  rules  peculiar  to  gifts 
future  period.  Collier's  Will,  40  Mo.  to  classes.  Ballentine  v.  Wood,  42  N. 
287.  J.   Eq.   552.     Compare   Richardson  v. 

By  a  will,  the  testator  gave  property,  Wheatland,  7  Met.  (Mass.)  175. 

real  and  personal,*' to  and  among  all  his  8.  Smith  Ex.  Int.,  (  214;  Driver  v. 

sons,  born  or  to  be  bom,"  by  his  then  Frank,  3  M.  S.  S.  25;  StertT?.  Platel, 

wife,  "to  be  equally  divided  amongst  5  Bing.  N.  Cas.  434;  35  E.  C.  L.  165. 

them,  their  heirs,"  etc.;    and   in   case  Thus  in  Stert  v.  Platel,  5  Bing.  N. 
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(4)  Devise  to  A  At,  When j  If,  or  Provided^  He  Attains  Twenty- 
One, — In  regard  to  the  construction  of  the  words  at,  if,  when,  pro- 
vided, the  following  distinctions  are  sustained  by  the  weight  of  au- 
thority : 

1.  Where  there  is.  no  intermediate  disposition  of  the  estate  or 
of  the  rents  and  profits  thereof,  and  no  gift  over,  a  devise  to  A^ 
or  to  A  and  his  heirs,  if  or  when  he  attains  twenty-one,  is  con- 
tingent.* 

2.  Under  a  devise  to  A,  at,  when,  or  if  he  attain  twenty-one, 
if  there  is  an  intermediate  disposition  during  minority  to  some 
third  person,  A  takes  an  indefeasibly  vested  interest  subject  to  the 
term,  the  gift  being  read  as  a  devise  to  the  third  person  for  the 
term  with  remainder  to  A.* 

Cas.  434;  35  £.  C.  L.  165,  stated  in  twenty-one,  has  been  held  vested  sub- 
Smith  Ex.  Int.,  §  214,  a  testator  devised  ject  to  be  divested.  Simmonds  v. 
to  A.  H.,  for  life;  remainder  to  trustees  Cocks,  29  Beav.  455,  where  the  de- 
to  preserve,  etc.;  remainder  to  R.  H.,  vise  was  after  a  life  estate.  Of 
son  of  A.  H.,  for  life;  remainder  to  trus-  course,  when  there  is  an  express  di- 
tees  to  preserve,  etc.;  remainder  to  the  rection  as  to  the  period  of  vesting, 
first  and  other  sons  of  R.  H.,  in  tail  nothing  can  vest  before  the  appointed 
male;  with  similar  remainders  to  A.  time;  though,  on  the  other  hand,  the 
D.  H.,  another  son  of  A.  H.,  and  to  his  question  of  vesting  is  not  affected  by  a 
first  and  other  sons.  The  will  then  pro-  direction  merely  referring  to  the  period 
ceeded  thus:  **  And,  in  default  of  such  of  possession.  Russell  v,  Buchanan, 
issue,  I  devise  the  same  premises  unto  2  C.  &  M.  561 ;  7  Sim.  628;  Montgom- 
such  person,  bearing  the  surname  of  erie  v.  Woodley,  5  Ves.  Jr.522;  Shrimp- 
H.,  as  shall  be  the  male  relation  nearest  ton  v.  Shrimpton,  31  Beav.  435.*' 
in  blood  to  the  said  R.  H.,  and  to  his  Theobald  on  Wills  (2d  ed.)  402.  See 
heirs  forever."  It  was  held  that  the  Remainders,  vol.  20,  p.  850. 
interest  under  the  ultimate  limitation,  Where  land  is  devised  to  executors 
vested,  at  the  death  of  the  testator,  in  until  the  children  marry,  and  when 
the  person  then  answering  that  descrip-  they  marry  with  consent,  conveyance 
tion ;  no  particular  time  was  pointed  to  be  made  to  them,  a  child  takes  a 
out,  and  the  general  rule  requiring  that  vested  interest  which  passes  to  its  dev  - 
a  remainder  should  be  construed  to  be  isee  on  its  death  unmarried.  Toner  v, 
vested,  rather  than  contingent.  Collins,  67  Iowa  369.     So  where  a  gift 

1.  Briscoe  v,  Wickliffe,  6  Dana  ( K3'.)  over  to  children  is  to  take  effect  twen- 

161 ;  Bigelow  v,  Bigelow,  19  Grant  Ch.  ty  years  from  the  testator's  death,  or 

(U.  C.)  554;  Illinois  Land,  etc,,  Co.  v,  when  the  youngest  child  attains  a  par- 

Bonner,  75  111.  316;  Colt  v.  Hubbard,  ticular  age,  whichever  happens  first,  all 

33  Conn.  281 ;  Travis  v.  Morrison,  28  take  vested  interests.     Meyer  v,  Eisler, 

Ala.  494.  29  Md.  28.    See  Linton  v.  Lajcock,  33 

"Cases,  however,  where  the  condi-  Ohio  St.  128. 
tion  as  to  attaining  a  certain  age  forms        2.  Theobald  on   Wills  (2d  ed.)  402  ; 

part  of  the  original  devise,  must  be  Hawkins  on    Wills  '237 ;    Boraston's 

distinguished  from  those  cases  where  Case,  3  Rep.  19a;  Goodtitle  v.  Whitby, 

the  condition  is  contained  in  a  separate  x  Burr.  228;    In   re  Moltram,  10   Jur. 

direction ;  thus,  where  there  has  been  N.   S.  915;  Doe   v.  Ewart,  7    Ad.   & 

an  immediate    devise   followed   by  a  £1.  636;  34  £.  C.   L.  187 ;  Manfield  v. 

clause  directing  that  the  devisee  *  is  not  Dugard,  i  Eq.  Ah.  195,  pi.  4;  Phipps 

to  be  of  age  to   receive  this '  till  he  v.  Ackers,  9  CI.  &  F.  591 ;  Illinois  Land, 

attains  a  certain  age,  or  that  it  is  to  be-  etc.,  Co.  v,  Bonner,  75  111.  316;  Sammis 

come  his  property  on  attaining  twenty-  v,   Sammis,  14   R.   I.   129;  Roome    v. 

five,  the  devisee  has  taken  a  vested  in-  Phillips,  24  N.  Y.  465 ;  Meyer  v.  Eis- 

terest  subject  to  be  divested.     Snow  v.  ler,  29  Md.  28.     Compare  Deichman  v. 

Pouldon,  I  Keen  186;  Attwater  v.  Att-  Arndt,  49   N.   1.  Eq.   106;  Watkins  v. 

water,  18  Beav.  330.    "So,  too,  a  de-  Quarles,  23  Ark.  188 ;  Scott  v.    Logan, 

vise  to  A,  provided  she  lives  to  attain  23  Ark.  351.     See  Lowe  v,  Bamett,  33 
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3.  Under  a  devise  to  A,  at,  when,  or  if  he  attain  twenty-one, 
with  a  limitation  over  in  case  of  death  under  age,  A  takes  a  vested 
interest  subject  to  be  divested  upon  his  death  under  age.^ 

Miss.  329;  Hancock  v.  Titus,  39  Miss,  it  between  them  equalljr."    It  was  held 

224;  Rivers  v,  Fripp,  4  Rich.  Eq.  (S.  that  the  bequest  to  the  children  of  M. 

Car.)    276 ;   Johnson    v.   Valentine,  4  vested  at  the  death  of  the  testator,  sub- 

Sandf.  (N,  Y.)   36;  Danforth  v,  Tal-  ject  to  be  divested  bjr  the  death  of  all 

bot,  7  B.  Mon.  (Kj.)  629;  Grigsby  v.  thesefirst  takers  before  the  age  of  twen- 

Breckinridge,  12  B.  Mon.  (K7.)  629.  ty-one.     Raney  v.  Heath,  2  Patt.  &  H. 

Thus,  a  devise  was  made  by  the  testa-  ( Va.)  206. 
tor  to  his  wife  until  the   son  became         A   testator,   afler  directing  that  B. 

twenty-one  years  old,  then  to  him  ab-  should  have  a  decent  support  out  of  his 

solute'ly  or,  in  case  the  mother  marry,  estate,  so  long  as  she  remained  at  the 

then  her  interest  to  cease,  without  any  house  where  she  lived,  gave  to  his  two 

devise  over  in  case  of  the  decease  of  sons  his  real  and  personal  estate,  to  be 

the  son,  or  the  marriage  of  the  mother  divided  equally  between  them,  if  they 

before  the  son*8  attaining  the  age  of  should  arrive  at  the  age  of  maturity; 

twenty-one.     It  was  held  that  the  son  otherwise  to  go  to  one  of  them.    It  was 

took  a  vested  interest.      Grigsby    v,  held  that  the  sons  took  a  vested  interest 

Breckinridge,   12   B.   Mon.  (Ky.)   629.  in  fee,  determinable,  as  to  the  one  who 

Simpson,  C.  J.,  in  delivering  the  opin-  might  die  first,  upon  his  dying  under 

ion  of  the  court,  in  this  case,  said:  twenty -one.     Packard  v,    Packard,  x6 

''The  doctrine  is  well  settled,  that  when  Pick.  (Mass.)  191. 
a  devise   is  made   in  words   that  are        L.,  after  giving  a  life  estate  to  her 

apparently  creative    of    a    future    es-  husband  of  all  her  real  and  personal 

tate,  and  that  even  import  a  contin-  estate,  devised  premises  to  the  intestate, 

gency,  such   words,  if  a  prior  interest  her  son,  "  if  he  should  live  until  he  ia 

has  been  carved  out  of  the  estate,  will  twenty-one,  or  marry,"  "and  my  hus- 

be  construed  as  referring  merely  to  the  band  should  have  departed  this  life;'* 

futurity  of  possession  occasioned  by  the  and   in  case  of  his    (the  son's)   death 

carving  out  of  a  prior  interest,  and  as  under  twenty -one,  unmarried,  then  to 

pointing  out  the  determination  of  that  M.    The  intestate  died  under  twenty - 

interest,  and  not  as  designed  to  pro-  one  unmarried,  after  his  father's  death* 

tract  the  vesting."  ,  It  was  held   that   the  fee  had  vested 

1.  Theobald  on  Wills  (2d  ed.)  403;  in  the  intestate,  as  a  present  gift 
Hawkins  on  Wills  '240;  Edwards  v,  subject  to  the  life  estate  of  his  father. 
Hammond,  3  Lev.  132;  Brunfield  v.  Kelso  v.  Gumming,  i  Redf.  (N.  Y.) 
Crowdcr,  i  Bos.  &  P.  N.  R.  313.  See  393.  Compare  Mackie  v.  Alston,  2  De- 
Doe  v.  Nowell,  I  M.  &  S.  327 ;  Hunt  v,  saus.  (S.  Gar.)  362,  where  the  testator 
Moore,  14  East  601 ;  W hitter  v,  Brem-  devised  all  his  residuary  estate,  real 
ridge,  L.  R.,  2  Eq.  736;  Ackers  v,  and  personal,  to  his  daughter  forever, 
Phipps,  3CI.  &  F.  691;  9  GI.  &  F.  583;  when  she  should  attain  the  aee  of 
Beeckraan  v,  Schermerhorn,  3  Sandf.  twenty-one  years,  or  marry,  whichever 
Ch.  (N.  Y.)  181 ;  Roome  v,  Phillips,  24  should  happen  first.  If  she  died  be- 
N.  Y.  465;  Hughes  v.  Hughes,  12  B.  fore,  he  then  devised  over.  The  con- 
Mon.  (Ky.)  115;  Packard  v,  Packard,  tingency  was  annexed  to  the  estate, 
16  Pick.  (Mass.)  191;  Rivers  v,  Fripp,  and  so  not  vested. 
4  Rich.  Eq.  (S.  Gar.)  278;  Richajrdson  '*  The  argument  in  favor  of  vesting  is 
V,  Peniclu,  21  Wash.  L.  Rep.  707.  still  stronger,  if  the  gift  over  is  upon 
But  see  Sager  v,  Galloway,  113  Pa.  death  before  the  given  time,  without 
St.  joo,  where  such  devise  was  held  issue.  Finch  t;.  Lane,  L.  R.,  10  Eq.  501. 
contingent.  The    attainment    by   the  devisees    of 

Inituieet  nioitntlng  tli«  Bui*. — A  the  given  age,  is  a  certainty,  provided 

person  bequeathed  his  property,  both  they  live   long  enough ;    if,  however. 

Teal  and  personal,  to  the  children  of  the  contingency'  is  some  other  event, 

his  brother  M.,  *'  providing  either  of  as  remainder  to  A,  if  he  survives  B, 

them  shall  live  to  the  age  of  twenty-  the  estate  is  not  vested  till  the  event 

one,"  and  'if  neither  of  them  live  to  happens,     notwithstanding     the     gift 

be  twenty -one,  it  is  my  desire  that  my  over.     Doe  v,  Scudamore,  2   Bos.  & 

8i6teT  L.  and  sister  B.'s  children  to  have  P.  289;  Price  v.  Hall,  L.  R.,  5  Eq.  399. 
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4.  The  two  preceding  rules  apply  to  devise  by  way  of  executory 
trust.* 

5.  A  devise  to  A  for  life,  and  from  and  after  his  decease,  to  his 
son,  if  he  shall  have  attained  twenty-one,  or  as  soon  as  he  shall 
arrive  at  that  age,  with  a  gift  over  in  default  of  his  having  a  son, 
has  been  held  to  give  the  son  a  vested  remainder  in  fee,  subject 
to  be  divested  by  his  death  under  age  * 

6.  It  seems  also  that  a  devise  to  A  for  life,  and  after  his  decease, 
to  B,  if  or  provided  he  attain  twenty-one,  gives  B  a  vested  remain- 
der, subject  to  be  divested  in  case  of  death  under  age.* 

And  of  couFRe  the  gift  over  can  have  *  from/  and  that,  in  order  to  make  for 

no  effect  where  there  is  an  express  di-  the  testator  a  most  unreasonable  will, 

rection  as  to  the  time  of  vesting.     Rus-  But,  taking  the  word  "  from '  in  its  nat- 

sell   V.   Buchanan,  3   C.  &  M.  561;  7  ural  meaning,  and  taking  the   words 

Sim.  628."     Theobald    on   Wills    (2d  apparently    contingent    to    have    the 

ed.)  403.  meaning  which  has  been  given  to  them 

1.  Stanley  v.  Stanley,  16  Ves.  Jr.  491 ;  in  so  many  cases,  the  whole  thing  be- 
Phipps  V,  Ackers,  9  C.  &  F.  583;  Bull  comes  sensible  and  intelligible.  Ar- 
I'.  Pritchard,  5  Hare  571.  riving  at  the  conclusion  that  the  estate 

2.  Andrew  v,  Andrew,  i  Ch.  Div.  to  the  son  is  a  vested  estate,  liable 
417;  Roome  v.  Phillips,  24  N.  Y.  463.  to  be  divested  if  he  should  die  under 
But  see  Alexander  v,  Alexander,  16  C.  the  age  of  twenty -one,  that  conclusion 
B.  59;  81  E.  C.  L.  58.  will  dispose  of  every  question  now  be- 

In  Andrew  v,  Andrew,  i  Ch.  Div.  fore  us;  for  an  indefinite  devise  with  a 
417,  James,  L.  J.,  said  :  **  There  is  a  long  gift  over  in  the  event  of  the  devisee 
category  of  cases,  from  very  early  times  dying  under  the  age  of  twenty -one, 
down  to  a  very  recent  decision  of  the  must  be,  on  principle  and  authority,  a 
Master  of  the  Rolls,  in  which  the  words  devise  in  fee.  An  estate  for  life  would 
*  if,'  *  when,'  *  so  soon  as '  have  been  held  necessarily  determine  by  death  at  any 
from  the  context  not  really  to  import  time,  and  it  would  be  absurd  to  attach 
contingency  in  the  sense  of  a  condition  to  such  an  estate  a  defeasance  in  the 
precedent  to  the  vesting,  but  to  mean  a  event  of  death  under  the  age  of  twenty- 
proviso  or  condition  subsequent,  oper-  one." 

a  ting  as  a  defeasance  of  an  estate  vested.  A  testator  bequeathed  a  life  interei>t 

And  we  should  be  well  warranted  by  in  real  estate  to  one,  and,  after  termina- 

the  authorities  in  so  dealing  with  this  tion  thereof,  devised  the  estate  to  his 

case,  inasmuch  as  the  limitations  were  son,  when  he  should  "  become  twenty- 

plainly   intended  to  make  a  complete  one  years  of  age,  and  become  married 

settlement  of  the  property  to  a  man  for  and  have  children  ;  and  in  case  of  his 

life,  then  to  that  man's  eldest  son  on  his  decease  before  that  period,  and  after 

attaining  the  age  of  twenty-one,  with  a  my   father  's   decease,"   then   over   to 

remainder  over  to  the  other  descend-  other  persons.   It  was  held  that,  on  the 

ants   (which    woKld    necessarily   take  death  of  the  devisee  for  life,  the  son's  es- 

effect  on  that  son's  dying  under  the  tate  vested,  and  that  he  had  the  right  to 

prescribed  age),  with  an  ultimate  re-  absolute  possession  upon  attaining  the 

mainder  over  to  another  branch  of  the  age  of  twenty-one;  or,  also,  if,  before 

family.  But  all  doubt  and  difficulty  are  reaching  that  age,  he  should  marry  and 

in  this  case  removed  by  the  fact  that  the  have  children,  though  in  this  latter  case 

gift  is  actually  expressed  to  be  what,  the  estate  would  be  subject  to  be  di- 

without  the  express  words,  we  should  vested   upon   the  son's  decease  before 

have  implied  it  to  be.  viz.,  that  the  gift  he  arrived  at  the  age  of  twenty-one. 

is  expressed  to  be  *  from  and  after  '  the  Roome  v.  Phillips,  24  N.  Y.  463. 

death  of  the   tenant  for  life.     A  man  3.  Simmonds  x\  Cock,  29  Beav.  455. 

cannot  have  an  estate  *  from  the  death '  See   Andrew   r.  Andrew,    1  Ch.  Div. 

if  he  is  not  to  have  it  for  several  years  410;  Theobald  on  Wills  (2d  ed.)  403. 

after  the  death,  and  possibly  not  at  all ;  But  compare  Blagrove  i*.  Hancock,  16 

and  to  construe  the  words  as  contingent  Sim.  371 ;  Van  Camp  r.  Fowler  (Su- 

we  should  have  to  strike  out  the  word  preme  Ct.),  13  N.  Y.  Supp.  i. 
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(S)  Gifts  to  Classes— {S^e  Remainders,  vol.  20,  p.  854). — A 
remainder  to  a  class  of  children,  if  they  attain  twenty-one,  or 
equally  at  twenty-one,  is  contingent,*  unless  there  is  a  gift  over,  in 
which  case,  in  analogy  to  a  similar  gift  to  an  individual,  it  is  held 
to  be  vested  subject  to  be  divested  in  case  of  death  under  age.* 
A  devise  to  children  who  shall  attain  twenty-one,  or  to  such  chil- 
dren as  shall  attain  twenty-one,  is  contingent  whether  there  be  a 
gift  or  not.' 

1.  Stewart,    C,    C,    in    Browne    v,  cock  r.  Titus,  39  Miss.  224.     But  com- 

Browne,  3  Sm.  &  Gif.  568;  Alexander  pare  Kingman  v.  Harmon,  131  111.  171. 

V.  Alexander,  16  C.  B.59;  81  E.  C.  L.  8.  Theobald   on   Wills  (2d  ed.)  404; 

58.  So  a  direction  that  real  estate  be  re-  Duffield  v.  Duffield,  3  Bligh  N.  S.  260; 

served  to  children,  to  be  divided  among  Stephens  v.  Stephens,  Cas.  temp.  Talb. 

them  when  the  youngest  shall  attain  228;  Festing   v,   Allen,  12    M.   &    W. 

twentv-one,  has  been  held  contingent.  279;  Holmes  v,  Prescott,  10  Jur.  N.  S. 

Kingman  v.  Harmon,  131  111.  171;  Mc-  507;  Rhodes  v.  Whitehead,  2  D.  &  S. 

Cartney  v.  Osburn,  118  HI.  408;  contra^  532;  Price  v.  Hall,  L.  R.,  5   Eq.  399; 

where  the  devise  is  distinct  from  direc-  In  re  EddePs  Trusts,  L.  R.,  11  Eq.  ^59; 

tion  to  divide.  Scott  v,  Logan,  33  Ark.  Patching  v.  Barnett,  28  W.    R.  886  ; 

357 ;  Lowe  r.  Bamett,  38  Miss.  339.  McBride    v.    Smyth,  54   Pa.   St.  245. 

3.  Randall  v.  Doe,  5  Dow.  202.     See  See  Nash  v,  Nash,  12    Allen  (Mass.) 

Browne  v.  Browne,  3  Sm.  &  Gif.  568;  347;  Thomson  v.  Ludington,  104  Mass. 

Rivers  v,  Fripp,  4  Rich.  Eq.  (S.  Car.)  193;    Olney  r.  Hull,  21  Pick.  (Mass.) 

376;  Meyer  v.  Ei8ler,29  Md.  28.  311 ;  Crook's  Estate,  Myr.  Prob.  (Cal.) 

In  Randall  v.  Doe,  5  Dow.  302,  the  347;  Fairfax's  Appeal,  103  Pa.  St.  171 ; 

testator  devised  probate  estates  to  J.  R.,  Campbell  r.  Robertson,  62    Ga.  709. 

and  on  his  decease  "  to  and  amongst  his  But  see  Rivers  v.  Fripp,  4  Rich.  Eq. 

children  lawfully  begotten,  equally,  at  (S.  Car.)  276. 

the  age  of  twenty -one,  and  their  heirs,  Thus,  a  testator  devised  the  residue 

a*  tenants  in  common ;  but  if  only  one  of  his   property   to  trustees  until   his 

child  shall  live  to  attain  such  age,  to  youngest    child,   who   might    then   be 

him  or  her,  and  his  or  her  heirs,  at  his  living,  should  reach  twenty -one  years 

or  her  age  of  twenty -one  years;  and  in  of  age,  and  when   his  youngest  child, 

case  my  said  nephew  shall  die  without  who  might  be  living,  should  attain  that 

lawful  issue,  or  such  lawful  issue  shall  age,  he  gave  it  to  such  of  his  children 

die   before    twenty -one,"    then    over,  as  might  then  be  living,  and  their  heirs. 

It  was  held  that  the  children  of  J.  R.  A  child  who  died  before  that  time  took 

took  a  vested  remainder.  nothing  under  the  devise.      No  vested 

Pennsylvania, — The  fact  that  there  interest  was  given,  the    devises   were 

is  a  gift  over  does  not  affect  the  con-  contingent,  and  became  vested,  when 

struction.     Sager  v.  Galloway,  113  Pa.  the  youngest  child  living  arrived  at  the 

St.  500.  age  of  twenty-one,  in  such  children  as 

Effect  of  Intermedli^te  out — ^Boraston'B  were  then  living.      McBride  t^.  Smyth, 

Cue. — In  Meyer  v.  Eisler,  29  Md.  28,  54  Pa.  St.  245. 

it  was  held  that  a  devise  of  resi-  In  Browne  v.  Browne,  3  Sm.  &  Gif. 
due,  consisting  of  real  and  personal  568,  Stuart,  V.  C,  held  that  a  gift  to 
estate,  to  trustees  to  be  held  in  trust  such  children  as  should  attain  twenty- 
until  the  end  of  twenty  years  from  the  one,  followed  by  a  gift  over,  was  vested 
death  of  the  testator,  or  until  the  subject  to  be  divested  in  case  of  death 
youngest  child  became  of  age,  which-  under  age.  But  this  view  is .  hardly 
ever  happened  first,  then  the  whole  consistent  with  the  weight  of  author- 
to   be    divided    among    the    testator*s  ity. 

children,  gave  the  children  a  vested  re-  The  rule  that  any  provision  in  re- 
mainder upon  the  principle  of  Boras-  gard  to  a  particular  member  of  a  class, 
ton's  Case,  3  Rep.  19,  as  in  the  case  of  affecting  the  time  of  vesting,  applies  to 
a  similar  limitation  to  an  individual,  all  the  members  of  the  class,  is  dis- 
See  also  Collier's  Will,  40  Mo.  287;  cussed  in  Tayloe  v,  Mosher,  29  Md. 
Lowe  V,  Barnett,  38  Miss.  329 ;  Han-  455. 
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(6)  An  Estate  to  Commence  on  Certain  Specified  Events^  Faik 
Unless  All  the  Events  Happen, — An  estate  limited  to  commence 
in  certain  specified  events,  will  fail  altogether  unless  those  exact 
events  happen.  Thus,  a  gift,  "  if  A  shall  die,  living  my  wife, 
without  leaving  a  widow,  or  any  children,  after  his  death  and  my 
wife's,"  to  B,  will  fail  if  A  survives  the  testator's  wife,  though  he 
may  die  without  leaving  a  widow  or  child.^ 

(7)  Devise  After  Payment  of  Debts, — A  devise  after  payment 
of  debts  is  vested,  the  words  of  postponement  being  construed 
only  as  creating  a  charge.* 

c.  Vesting  of  Legacies  Payable  out  of  Personalty.— 

The  rules  in  regard  to  the  vesting  of  legacies  payable  out  of  per- 
sonalty are  derived  from  the  civil  law  and  may  be  stated  as 
follows : 

(i)  When  the  Gift  and  Time  of  Payment  Are  Distinct, — Where 
there  is  a  clear  gift  distinct  from  a  direction  to  pay  when  the  leg- 
atee attains  a  given  age,  the  direction  to  pay  will  not  postpone 
the  vesting ;  the  gift  being  considered  debitum  in  pmsenti ;  sol- 
vendum  in  futuro.  Thus,  a  gift  to  A,  payable  at  twenty-one,  or 
to  be  paid  at  twenty-one,  is  vested,  and  it  makes  no  difference 
whether  the  gift  precedes  or  follows  the  direction  to  pay,  provided 
a  clear,  immediate  gift  can  be  found  in  the  will.*    The  difficulty 

1.  Theobald  on  Wills  (2d  ed.)  404;  Simpson,   15   Ves.  Jr.  29;    Franks  v. 

Holmes  v,  Cradock,  3  Ves.  Jr.  317;  Price,  3  Beav.  182;    5  Bing.  N.  Cas. 

Shulman  v.  Smith,  6  Dav.  22;  Dicken  37;  6  Scott  710;  Chellen  v,  Martin,  21 

V,  Clarke,  2  Y.  &  C.  Exch.  573.     See  W.  R.  671 ;  Edgeworth  v.  Edge  worth, 

Grimball  v.  Patton,  70  Ala.  626;Chee8-  L.  R.,  4  H.  L.  35.    Thus,  if  the  devise 

man  v.  Wilt,  I  Yeates  (Pa.)  411 ;  Black  is  to  A   for  life,  remainder  to   B  for 

V.  McAulaj,  5  Jones  (N.  Car.)  375;  life,  and  on  the  decease  of  B,  if  A  be 

Jenkins  f .   Van   Schaak,  3  Paige  (N.  dead,  to  C  in  fee,  C  takes  a    vested 

V.)  242;  Den  V,  Jacocks,  3  Murph.  (N.  remainder  whether   B  survives   A  or 

Car.)  558.  not    Cases    supra;    see    too    Kev   r. 

**  So  if  a  testator  recites  that  he  will  Key,  4  De  G.  M.  &  G.  73  ;  In  re 
be  entitled  to  property  in  certain  events,  Betty  Smith's  Trusts.  L.  R^  i  Eq.  79. 
and  disposes  of  it,  if  those  events  hap-  So  a  devise  in  remainder  to  a  person 
pen,  the  property  passes  only  upon  the  for  his  life,  if  he  shall  be  living  when 
occurrence  of  such  events,  though,  in  the  prior  limitations  determine,  is  not 
fact,  he  may  be  entitled  to  the  prop-  contingent,  nor  will  subsequent  re* 
erty  in  other  events  as  well.  Archbold  mainders  be  contingent  upon  the  sur- 
V.  Austin  Gourlay,  L.  R.,  5  Ir.  214.  vivorship  of  the  tenant  for  life.  Lead- 
But  in  the  case  of  successive  limita-  beater  v.  Cross,  2  Q^^  B.  Div.  18.  But 
tions,  *  where  there  is  a  limitation  over  to  admit  this  construction,  the  limita- 
which,  though  expressed  in  the  form  tion  over  must  involve  no  incident, 
of  a  contingent  limitation,  is  in  fact  de-  but  what  is  essential  to  the  determina- 
pendent  on  a  condition  essential  to  the  tion  of  the  estates  previously  limited, 
determination  of  the  interests  previous-  Maddison  7\  Chapman,  4  K.  &  J.  709; 
ly  limited,  notwithstanding  the  words  3  De  G.  &  J.  536."  Theobald  on  Wills 
in  form  import  contingency,  they  mean  (2d  ed.)  405. 

no  more  in  fact  than  that  the  person  2.  x  Jarm.  on  Wills  (5th  ed.)  *82o; 

to  take  under  the  limitation  over  is  to  Carter  v,  Bamardiston,  i  P.  Wms.  509. 

take  subject  to  the  interests  previously  See  Bagshaw  v.  Spencer,  i   Vea.  14a  ; 

limited.'    Maddison  v.  Chapman,  4  K.  Bowling  v.  Dobyn,  c  Dana  (Ky.)  434; 

&  J-  7'9;  3  De  G.  &  J.  536;  Webb  v,  Neeley  v,  Boyce,  128  Ind.  i. 

Hearing,   Cro.  Jac.  415;    Pearsall    v,  8.  Theobald  on  Wills  (ad  ed.)  410  ;  i 
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Jarm.  on  Wills  (5th  ed.)  837;  Bartholo-  Where  a  testator  directed  by  his 
mew's  Trusts,  i  M.  &  G.  354;  Shrimp-  will,  "Ail  the  residue  of  mjr  property 
ton  V,  Shrimpton,  31  Beav.  425;  Lister  of  every  description,  to  be  sold,  at  such 
V,  Bradley,  x  Hare  12;  Maher  v.  Ma-  time  as  my  executor  shall  think  most 
her,  L.  R.,  i  Ir.  22 ;  Jones  v.  Haber-  advantageous,  the  whole  to  be  equally 
sham,  107  U.  S.  177.  See  Higgins  v,  divided  among  my  eight  grandchildren 
Waller,  57  Ala.  400;  Young  v.  Mc-  as  they  come  to  lawful  age,  to  wit,  G., 
Kinnie,  5  Fla.  542;  Wardwell  v.  Hale,  M.,  etc./'  it  was  held  that  the  legacy 
161  Mass.  396  ;  Hathaway  v.  Leary,  3  vested  in  the  grandchildren  upon  the 
Jones  Eq.  (N.  Car.)  204;  Snow  v,  decease  of  the  testator,  and  became  pay- 
Snow,  49  Me.  164;  Verrill  v.  Wey-  able  on  their  arriving  at  full  age.  Hay- 
mouth,  68  Me.  318 ;  Willis  v.  Roberts,  wood  v.  Rogers,  8  Ired.  Eq.  (N.  Car.) 
48  Me.   257;    Matter    of   Mahan,   98  278. 

N.   Y.   372 ;   Bushnell   v.   Carpenter,  A  testator,  by  his  will,  ordered  as 

93  N.  Y.  273;  Loder  v.  Hatfield,  71  N.  follows:  **  I  give  and  bequeath  to  S.  the 

Y.  92 ;  Rathbone  v.  Dyckman,  3  Paige  sum  of  $10,000,  to  be  paid  her  on  her 

(N.Y.)  10;  Wood  i;.  Cone,  7  Paige  (N.  reaching   the  age    of  sixteen   years.'* 

Y.)47i;  Bowman's  Appeal,  34  Pa.  St  It   was    held    that   the    legatee    took 

19;  McClure's  Appeal,  72  Pa.  St.  414;  a  vested  interest  in  the   legacy,  liable 

Bayard    v,    Atkins,    10    Pa.    St.    18 ;  to  be   defeated   by  her  death  before 

Schwartz's   Appeal,   119  Pa.  St.  337;  reaching   the    age    of    sixteen    years. 

Lightner  v,  Lightner,  127  Pa.  St.  465;  Kearney  v,  Kearney,  17  N.  J.  Eq.  59. 

Magoffin  V.  Patton,  4  Rawle  (Pa.)  113;  A  testator,  after  ordering  his  execu- 

Brown  v.  Brown,  44  N.  H.  281;  Nelson  tors  to  sell  all  his  property,  real  and 

V.  Pomeroy,  64   Conn.  2^7;    Farnam  personal,    and    put    the    proceeds    at 

V.  Farnam,  53   Conn.   2^1 ;    Colt    v.  interest,  and   after  providing  for    his 

Hubbard,  33  Conn.    285 ;    Blackburn  wife,  directed  that,  after  the  decease  of 

V,  Hawkins,  6  Ark.  58;  Shattuck  v.  his  wife,  the  money  remaining  should 

Stedman,  2  Pick.  (Mass.)  468;  Furness  continue  at  interest,  and  that  the  inter- 

t'.  Fox,  I  Cush.  (Mass.)   134;  Warren  est  should  be  appropriated  to  the  main- 

V.  Hembree,  8  Oregon  123  ;  Green  v,  tenance  of  his  daughter,  who  was  then 

Green,   86    N.    Car.    546 ;    Pcry    v.  married,  in  case  she  should   be  left  a 

Rhodes,  2  Murph.  (N.  Car.)  140;  Cald-  widow,  during  her  widowhood,  and  if 

well  v.  Kinkead,  i  B.  Mon.  (ky.)23i;  the  interest  should  be  insufficient  for 

Scofield  v.  Olcott,  120  111.363;  Hancock  that  purpose,  then  the  principal  was 

V.Titus, 39  Miss.  224;  Lowe  v,  Barnett,  to  be  applied  in  the  same  manner,  and 

38  Miss.  229;  Tucker  v.  Ball,  i  Barb,  that,  on  the  death  or  marriage  of  his 

(N.  Y.)  94 ;  Kearney  v,  Kearney,  17  N.  daughter,  all  the  moneys  then  remain- 

J.  Eq.  5*9;  Dyson  v.  Repp,  29  Ind.  482.  ing  should  be  equally  distributed  among 

iBitaneeB  niustratlng  the  Kvle. — A  the  children  or   legal    heirs    of   such 

testator  devised  $6,000  to  each  of  his  daughter,  when  they  should   arrive  at 

children,  to  be  paid  to  them  as  they  at-  full  age.     It  was  held  that  the  children 

tained  lawful  age,  or  were  married ;  the  of  the  testator's  daughter  who  were  in 

residuum  to  be  divided  among  all  his  esse  at  the  time  of  her  decease,  took 

children    (nftming    them)    when    the  vested  interests  in  their  several  shares 

joungest  should  arrive  at  age,  to  them,  of  the  accumulated  funds,  although  the 

their  heirs,  etc.     If  any  of  the  children  payment  of  their  several  shares  was 

died  under  age,  the  shares  of  such  were  postponed   until  they  became  of  age. 

to  be  divided  among  the  survivors  and  Wood  v.  Cone,  7  Paige  (N.  Y.)  471. 

their  representatives.     One  of  the  chil-  By  a  codicil  in   a  will,  it  was  pro- 

dren  died  under  age,  unmarried  and  in-  vided  that  whatsoever  might  fall  to  the 

testate.    The  personal  estate  was  all  lot  of  the  testator's  son  M.,  *'  it  is  not  to 

needed  to  pay  the  testator's  debts  and  be  given  up  to  him,  but  is  to  be  held 

legacies  to  his  wife  and  children,  and  and  kept  by  my  executors,  and  equally 

the  residue  of  the  estate  was  real  prop-  divided  between  his  children,  and  paid 

crty;  no  other  provision  was  made  for  over  when  they  severally  arrive  at  law- 

the  support  of  the  minors.    It  was  held  ful  age  to  receive  it."    One  of  the  chil- 

ihat  the  $6,000  vested  in  the  deceased  dren  of  M.  having  died  under  age,  with- 

chlld  immediately  on  the  decease  of  out    issue    and  intestate,   it  was  held 

tht  testator,  and  his  administrator  was  that  the  child's  share,  being  a  vested 

entitled  to  it,  with  interest  from  that  estate,  passed  absolutely  to  the  father 

time.    Magoffin   t;.   Patton,    4    Rawle  upon   its  death:'     Wallingford  v.  De- 

(PaO  113.  Bell,  15  B.Mon.  (Ky.)  551. 
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in  such  cases  is  to  determine  whether  there  is  a  substantive  gift, 
and  a  direction  to  pay,  or  whether  the  only  gift  is  in  the  direction 
to  pay.*  Words  directing  distribution  or  division  are  governed 
by  the  same  principles  as  a  direction  to  pay,  and  if  engrafted  upon 
a  gift  which,  without  them,  would  confer  an  immediate  vesting, 
do  not  postpone  vesting.*  But  it  seems  that  the  principle  does 
not  apply  where  a  payment  is  to  be  made  upon  any  other  event, 
than  the  attainment  of   a  given   age.*     Thus,  a   legacy  to  A, 

In  Snow  V,  Snow,  49  Me.  159,  a  interests  before  twenty- five,  the  gift,  in 
legacy  to  A  to  come  into  possession  the  event  of  there  being  an  only  child, 
when  he  should  arrive  at  twenty-one  being  clearly  contingent.  Juddr.Judd, 
years,  or  at  the  death  or  marriage  of  the  3  Sim.  525.  See  Hunter  v.  Judd,  4  Sim. 
testator's  widow,  was  held  contingent.  455;  Merry  r.  Hill,  L.  R.,  8  Eq.  619. 
It  has  been  held  that  the  distinction  Similarly,  if  the  interest  of  an  only 
between  time  annexed  to  the  gift  and  child  is  clearly  vested,  this  may  show 
to  the  payment  is  inapplicable  to  de-  that  a  gift  to  all  the  children  at  twenty- 
vises  of  realty.  McCartney  x\  Ashburn,  one  was  meant  to  be  vested,  too.  King 
118  111.  422.  Hut  compare  Kingman  v.  v.  Isaacson,  2  S.  &  G.  371.  And  it  may 
.Harmon,  13  111.  176;  Lowe  f.  Barnett,  appear  from  the  context  that  the  words 
38  Miss.  329;  Hancock  7'.  Titus,  39  Miss.  *  to  be  paid'  were  meant  to  refer  to 
224.  vesting  and  not  to  payment.    Martin- 

1.  Theobald  on  Wills  (2d  ed.)  410.  eau  v.  Rogers,  8  De  G.  M.  &  G.  328." 

See,  upon  this  point,  Shunn  ik  Hobbs,  Theobald  on  Wills  (2d  ed.)  410. 

3  Drew.  93;  Chaffers  V.  Abell,  3  Tur.  2.  i  Jarm.  on    Wills  (5th  ed.)  *838; 

577;  Williams  v.  Clark,  4  De  G.  &  S.  May  v.  Wood,  3  Bro.  C.  C.  471 ;  Dale 

472;  Merry  r.  Hill,  L.  R.,  8  Eq.  619;  v.  White,   33  Conn.   295;   Watkins  v. 

Major  V.  Major,  32  Gratt.  (Va.)  819;  Quarles,  23  Ark.  179. 

Atmore  v.  Walker,  46  Fed.  Rep.  429;  3.  Must  Be  Only  a  Question  of  Time. — 

VanCamp  v.  Fowler  (Supreme  Ct.),  "  The  time  when   the  legacy  is  to  be 

13  N.  Y.  Supp.  I ;  Mumford  v,  Roch-  paid  must,  however,  be  certain;  that  is 

ester,  4  Redf.  (N.  Y.)  451 ;  Bushnell  to  say,  it  must  be  certain  that  the  time 

V.  Carpenter,  92  N.  Y.  270 ;  Goebel  v.  will   come  if    the  legatee  lives    long 

Wolf,  113  N.  Y.  405;  McClure's   Ap-  enough.     No    doubt    it    is    uncertain 

peal,  72  Pa.  St.  414;    Schwartz's  Ap-  whether  a  legatee  will  ever  attain  a 

peal,  119  Pa.  St.  337 ;  Fosters.  Holland,  given  age,  but  since  he  must  attain  it  if 

56  Ala.  474 ;  Furness  v.  Fox,  i  Cush.  he  lives,  this  latter  contingency  is  dis- 

(Mass.)  134  ;   Warren  v.  Hembree,  8  regarded.    *When  the  time  annexed  to 

Oregon  123;    Scofield   v.   Olcott,  120  the  payment  is  merely  eventual,  and 

III.  363.  may  or  may  not  come,  and  the  person 

'*  Of  course,  when  there   is  a  clear  dies  before  the  contingency  happens,  I 

gift,  a  direction  to  accumulate  the  in-  find  no  instance  in  this  court  where  it 

terest  and  to  pay  the  principal  and  ac-  has  been   held   that  the   legacy  at  all 

cumulations    at  twenty-one  will    not  events  should  be  paid.'     It  becomes,  in 

effect  the  vesting.    Stretch  v.  Watkins,  fact,  a  legacy  upon  condition,  for  dies 

I  Madd.  143 ;  Blease  v.  Burgh,  2  Beav.  incerius     conditioncm    in     testameuto 

226\  Breedon  V.  Tugman,  3  Myl.  &  K.  facit.^*     Theobald  on  Wills    fad  ed.) 

289."    Theobald  on  Wills  (2d  ed.)  410.  411.    See  Scott  v.  West,  63  Wis.  566; 

Construction  by  Beference  to  Other  Carper  v.  Crowl,  149  III.  465  ;  Hall  r. 
Limitations. — '*In  doubtful  cases  the  Wiggin  (N.  H.  1892),  29  Atl.  Rep.  671. 
construction  may  be  assisted  by  refer-  But  compare  Jones  v.  Habersham,  107 
ence  to  other  limitations ;  thus,  where  U.  S.  174  (where  payment  was  post- 
there  was  a  gift  for  the  children  of  a  poned  until  the  completion  of  a  writ- 
tenant  for  life,  to  be  paid  upon  their  ing) ;  Schwartz's  Appeal  (Pa.  1888),  13 
attaining  twenty -five,  and  if  but  one  Atl.  Rep.  212  (where  payment  was  to 
child,  the  whole  to  become  the  prop-  be  delayed  until  the  legatee  was  worth 
erty  of  such  only  child,  upon  his  attain-  $8,000.00) ;  Loder  r.  Hatfield,  71  N.  Y. 
ing  twenty-five,  and  be  transmissible  92  (where  payment  was  to  be  made  one 
to  his  heirs,  executors,  or  administra-  year  after  the  legatees  married  or  left 
tors,  none  of  the  children  took  vested  a    household).     See     also   Willett  v, 
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to  be  paid  upon  marriage,  is  contingent,'  unless  interest  be 
given.* 

(2)   When  the  Only  Gift  Is  Founded  in  the  Direction  to  Pay — Gift 

to  One  At,  If  On,  Upon,   When,  and  After,  Twenty-one.  —  When 

the  only  gift  is  to.be  found  in  the  direction  to  pay  or  divide,*  or  is  in 
the  form  of  a  bequest  to  the  legatee,  at  or  if,  or  as  and  when  he 
shall  attain  twenty -one,  or  from  and  after  attaining  twenty-one, 

time  is  regarded  as  annexed  to  the  substance  of  the  gift  as  dis- 
tinguished from  the  payment,  and  the  gift  will  not  vest  until  the 
given  age  is  attained.* 

Rutter,84  KJ.3T7  ;  Pennock  v.  Eagles,  Somers,  27  N.  J.  Eq.  230;  Delafield  v, 

102    Pa.    St.    204;    Farnam     v.   Far-  Shipman,    103   N.   Y.  46)8;    Green   ?•. 

nam,  53  Conn.  201 ;  Snow  v.  Snow,  49  Green,  86  N.  Car.  546;  Snow  x\  Snow, 

Me.  159.  49  Me,  159. 

1.  Theobald  on  Wills  (2d  ed.)  411,  Thus  B.,  by  his  will,  gave  to  his  wife 
citing  Atkins  z\  Hiccocks,  i  Atk.  500;  ^  for  her  life  a  tract  of  land  called  the 
Ellis  V.  Ellis,  I  S.  &  L.  I ;  Morgan  Red  House,  and  three  slaves ;  and  after 
:*.  Morgan,  4  De  G.  &  S.  164;  Can-  her  death  the  land  to  be  sold  by  my 
tilIon*6  Minors,  16  Ir.  Ch.  301;  Corr  executor  and  the  negroes  to  be  hired 
V.  Corr,  I.  R.,  7  Eq.  397 ;  Malcolm  v.  out,  until  my  youngest  grandchild  ar- 
O'Callaghan,  2  Madd.  523;  Taylor  v.  rives  at  law  hi  I  age,  and  then  Rold  and 
Lambert,  2  Ch.  Div.  177.  See  also  i  divided  equally  among  my  grandchil- 
Jarm.  on  Wills  (5th  ed.)  •839.  But  see  dren,  B.,  M.,  J.  and  M.  J.;  the  proceeds 
Loder  r.  Hatfield,  71  N.  Y.  92.  of  the  land  to  be  divided  equally  among 

2.  Vize  V,  Stoney,  1  D.  &  W.  337;  the  above  mentioned  children,  or  as 
Booth  V.  Booth,  4  Yes.  Jr.  399.  See  many  as  may  be  living,  as  they  come  of 
Boone  v.  Sinkler,  i  Bay  (S.  Car.)  369;  age.'^  It  was  held  that  the  gift  of  the 
Loder  r.  Hatfield,  71  N.  Y.  92.  proceeds  of  the  "  Red  House"  did  not 

8.  I  Jarm.  on  Wills  (5th  ed.)  *840 ;  vest  at  that  period,  but  was  contingent, 

Leake  v,  Robinson,  2  Meriv.  363.    See  and  would  vest  only  in  those  of  the  four 

Murray  v.  Tancred,  10  Sim.  465 ;  Mair  grandchildren  who  attained  their  full 

v.Quiiter,  2  Y.  &  C.  C.  465;  Boughton  age,  the  expression,  **or  as  many  as  may 

I'.James,  I  Colly.  26;  Walker  r.  Mower,  be  living  as  they  come  of  age,"  quali- 

16  Beav.  365 ;  Gardiner  v.  Slater,  25  fying  the  previous  absolute  gift.     Hay- 

Beav.  509;    In  re  Bartholomew's  Es-  wood  v,  Rogers,  8  Ired.  Eq.  (N.  Car.) 

tatCi  155  Pa.  St.  314;  Seibert's  Appeal,  278. 

13  Pa.  St.  503;  Bowman's  Appeal,  34  "Courts  of  equity,  in  the  construction 
Pa.  St.  23 ;  Burd  v.  Burd,  40  Pa.  St.  185  ;  of  wills  relating  to  personal  estate,  fol- 
McClure's  Appeal,  73  Pa.  St.  414;  low  the  rules  of  the  civil  law.  By  that 
Pleasonton*8  Appeal,.  99  Pa.  St.  363;  law,  when  a  legacy  is  given  absolutely, 
Moore  zk  Smith,  9  Watts  (Pa.)  407;  and  the  payment  is  postponed  to  a 
Gorgar*s  Appeal  (Pa.  1888),  12  Atl.  future  definite  period,  the  court  con- 
Rep.  41S;  Scofield  V.  Olcott,  120  III.  siders  the  time  as  annexed  to  the  paj'- 
363:  Fulkersoo  v.  Bullard,  3  Sneed  ment,  and  not  to  the  gift  of  the  legacy, 
(Tenn.)  26o;Phelp8  v,  Phelps,  28  Barb,  and  treats  the  legacy  as  debitum  in 
iN,  Y.)  121 ;  Green  v.  Green,  86  N.  preesenti,  solvendum  in  futuro.  This 
Car.  546.  Compare  Perkins  v.  Clack,  rule  being  established,  a  question  was 
3  Head  (Tenn.)  73^  This  rule  may  made,  whether,  in  the  simple  case  of  a 
be  controlled  by  toe  general  intent,  direction  to  pay  a  legacy  at  a  future 
Goebel  v.  Wolf,  113  N.  Y.  405.  period,  without  any  gift  of  the  legacy 

4.  Theobald  on  Wills  (2d  ed.)   4x3.  independently   of  that    direction,    the 

See  I  Jarm.  on  Wills  (5th  ed.)  *837,  legacy  would  be  transmissible  to  the 

•838;  Hanson  v.  Graham,  6  Yes.  Jr.  representatives  of  the  legatee  dying  be- 

239;  Locke  i;.  Lamb,  L.  R.,  4  Eq.  372.  fore  the  time  of    payment;    and   the 

See  Cruse  v.  Bailey,  3  P.  Wms.  20 ;  court,  in  that  simple  case,  has  sometimes 

Wrangham's  Trust,   i    D.  &   S.  358;  considered  the  time  of  payment  as  an - 

Smell  y.  Dee,  2  Salk.  415 ;  Bruce  v,  nexed   to  the  legacy-   itself,    and    not 

Charlton,    13    Sim.   65;    Clayton    v,  merely  to  the  payment  of  it.    But  the 
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(3)  Payment  Postponed  for  Convenience  of  Testator^  or  to  Let 
In  Some  Other  Interest, — If,  upon  the  whole  will,  the  payment 
or  distribution  appear  to  be  postponed,  on  account  of  the  posi- 
tion of  the  property,  or  for  the  convenience  of  the  estate,  or  to 
let  in  some  other  interest,  the  vesting  will  not  be  deferred  even 
though  the  only  gift  is  to  be  found  in  the  direction  to  pay  at  a 
future  time.*  Thus,  under  a  gift  to  A  for  life,  with  a  direction 
afterwards  to  pay  and  transfer  to  his  children  or  the  children  of 
someone  else,  the  interests  of  the  children  vest  on  the  testator's 
death.^  So  if  the  direction  be  to  distribute  after  payment  of 
debts.» 

(4)  Effect  of  Severance, — If  the  subject-matter  of  the  bequest 
is  to  be  at  once  separated  from  the  rest  of  the  estate,  and  vested 
in  trustees  for  the  benefit  of  the  legatee,  in  trust  to  accumulate 
until  the  time  of  payment  for  the  benefit  of  the  legatee,  the  gift 
vests  at  once.* 

(5)  G^f^  of  Intermediate  Interest. — ^A  gift  of  the  whole  interim 
interest  upon  the  legacy,  or  upon  the  legatee's  presumptive  share, 
vests  the  principal.* 

court,  in  so  deciding,  has  not,  I  con-  throp,  3  Allen   (Mass.)  51 ;  CoHier  v. 

ceive,  intended  to  decide  that  the  gift  Grimesej,  36  Ohio  St.  22 ;  Tajloe  v. 

of  a  legacy,  under  the  form  of  a  direc-  Mosher,  29  Md.444;  Scofield  v.  Olcott, 

tion  to  pay  at  a  future  time,  or  upon  a  120  III.  3^ ;  McCure*8  Appeal,  72  Pa. 

given  event,  was  less  favorable  to  vest-  St.  414;  Little's  Appeal,  117  Pa.  St.  27; 

ing  than  a  simple  and  direct  bequest  of  Arnold  v,  Arnold,  11   B.  Mon.  (Kj.) 

a  legacy  at  a  like  future  time,  or  upon  a  81;   Baker  v.  McLeod,  79   Wis.   541 ; 

like  event ;  but,  in   fact,  has  intended  Scott  v.  West,  63  Wis.  565 ;  Everett  v, 

onlj  to  assimilate  those  cases  to  each  Mount,  22  Ga.  323;  Collier's  Will,  40 

other,  and  to  distinguish  both  from  the  Mo.  325 ;  Watkins  v,  Quarles,  23  Ark. 

class  of  cases  to  which  I  first  referred,  179;  Scott  v,  Logan,  23  Ark.  3c  i. 

in  which  there  has  been  a  gift  of  the  2.  Selby   v,  Whittaker,  6  Ch.  Div. 

legacy,  and  also  a  direction  to  pay  at  a  246;   Hallifax  v,  Wilson,  16  Ves.  Jr. 

future  definite  time  distinct  from  that  171;  Leeming  v.  Sherratt,  2  Hare  14; 

gift."    Wigram,  V.  C,  in  Leeming  v.  King  v.  King,  i   W.  &  S.  (Pa.)  205. 

Sherratt,  2  Hare  17.     The  application  See  Salmon  v.  Green,  ii   Beav.  4^3; 

of  the  principle  may  t)e  controlled  by  M'Lachlan  v,  Taitt,  28  Beav.  407;  Mc* 

the    construction    placed    upon  other  Clure's  Appeal,  72  Pa.  St.  415. 

parts  of  the  will.    Goebel  v.  Wolf,  xi^  8.  Theobald  on   WUIs  (2d  ed.)  412  ; 

N.  Y.  405.    A  legacy  to  A,**  if  he  shall  McClure's    Appeal,    72    Pa.   St   415; 

arrive  to  the  age  of  twenty-one  years,  Little's  Appeal,  117  Pa.  St.  27. 

then  to  be  paid  over  to  him  by  my  ex-  4.  Theobald  on  Wills  (2d  ed.)  412; 

ecutor, "  has  been  held  vested.    Fur-  Love  v,  L'Estrange,  5  Bro.  P.  C.  59; 

ness  V,  Fox,  i  Cush.  (Mass.)  134.    See  Saunders  v.  Vantier,  Cr.  &  Ph.  240; 

Eldridge  v,  Eldridge,  9  Cush.  (Mass.)  Greet  v.  Greet,  5  Beav.  123;  Branstrom 

516;    Winslow  V,    Goodwin,   7    Met.  v,    Wilkinson,  7   Ves.  420;   Lister  v, 

(Mass.)  363.  Bradley,  i  Hare  10;  Ingram  v.  Suck- 

1.  1  Jarm.  on  Wills  (5th  ed.)  *84i;  ling,  7  W.  R.  386;  Oddie  v.  Brown,  a 

TheobaldonWills  (2d  ed.)4i2;  Hawkins  De  G.  &  J.  179;  Fisher  v.  Johnson,  30 

on  Wills  »232 ;  Bennett's  Trust,  3  K.  &  N.  J.  Eq.  46. 

J.  280;  Strother  v.  Dutton,  i   De  G.  &  6.  Theobald  on  Wills  (2d  ed.)  412;  i 

J.  675;  Hallifax  f.  Wilson,  16  Ves.  Jr.  Jarm.  on  Wills  (5th  ed.)*842;  Hanson  r. 

171 ;  Leeming  f'.  Sherratt,  2   Hare  14;  Graham,  6  Ves.  Jr.  239;  In  re  Hart's 

Packham  v,  Gregory,  4  Hare  396;  Mc-  Trusts,  3  De  G.  &  J.  195;  Hardcastle  v, 

Arthurs.  Scott,  113  U.  S.  378;   Loder  Hardcastle,   i    H.   &   M.  405;   Bill  f. 

V,  Hatfield,  71  N.  Y.  92;  Harris  v.  Fly,  Cade,  2  J.  &  H.  122 ;  Bolding  v,  Strug- 

7  Paige  (N.  Y.)  421 ;    FuUer  v.  Win-  nell,  24  W.  R.  339;  Green  v.  Green,  fe 
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N.  Car.  549;  Newberry  v.  Hininan,  49  the  principal  not  till  then,  it  is  more 

Conn.  130.     See  Loder  t^  Hatfield,  71  doubtful  whether  the  bequest  would  be 

N.  Y.  92;  Warner  v.  Durant,  15  Hun  vested.    Batsford  v.  Kebbell,  3  Ves.  Jr. 

vN.  Y.)  452  ;  Giffbrd  v.  Thorn,  9  N.  J.  363.     See  In  re  Bunn,  16  Ch.  Div.  47. 

Eq.  70a ;  Scott  v.  West,  63  Wis.  529;  It  seems  not  to  be  quite  clearly  set- 

Pctcrson's    Appeal,    88    Pa.   St.  397 ;  tied  whether,  where  there  is  a  discre- 

Pleasonton's  Appeal,  99  Pa.   St  362 ;  tion  to  trustees  to  apply  the  whole  or 

Foster  v.  Holland,  56  Ala.  474.  part  of  the  interest  to  the  maintenance 

The  rationale  of  the  rule,  that  an  in-  of  the   legatees,    the   bequest  will  be 

termediate  gift  of  interest  before  the  vested.   The  better  opinion  now  seems 

time  of  payment  of  the  legacy  is  con-  to  be  that  it  will.     Eccles  v,  Birkett, 

strued  as  an  indication  of  intention  that  4   De  G.   &   S.   105;    Rouse's   Estate, 

the  legacy  be  vested,  is  thus  explained  in  9  Hare  649;    Fox  xk  Fox,  L.  R.,  19 

iJarm.onWill8(5thed)844: ''Agiftof  Eq.  286;    Parrott  v,  Davis,  38  L.  T. 

interest  eo  nomine^'*  it  is  written,  **  ob-  N.  S.  53.     See,  however,  Pulsford   v, 

viously  is  difficult  to  be  reconciled  with  Hunter,  3  Bro.  C.  C.  416;  In  re  Ash- 

the  suspension  of  the  vesting,  because  more's  Trusts,  L.  R.,  9  Eq.  99 ;  In  re 

interest  is  a  premium  or  compensation  Grimshaw's   Trusts,  11    Ch.  Div.  406. 

for  the  forbearance  of  the  principal,  to  It  has  been  suggested  that  where  the 

which  it  supposes  a  title.'*  accumulated  surplus  would  go  to  the 

In  Young  v,  McKinnie,  5  Fla.  542,  it  same  legatees  as  the  interest  and  capital, 

was  held  that  when  a  testator  directs  the  legacy  is  vested;    but  where  the 

the  whole  of  his  property  to  be  kept  surplus    income    is    either     expressly 

together  for  the  use  and  benefit  of  his  given  over,  or  would  not  follow    the 

wife  and  children,  until  the  happening  capital,  it  is  not;  so  that  a  gift  of  resi- 

of  certain  events,  making  no  other  pro-  due  in  such  a  case  would  be  vested, 

vision   for   their  support  and  mainte-  whereas  a  particular  legacy  would  not. 

nance,  such  circumstances  are  indicative  See  Pearson  v.  Dolman,  L.  R.,  3  Eq. 

of  an  intention  on  the  part  of  the  testa-  315.     But  quaere  whether  this  distinc- 

tor  to  give  the  principal,  and  will  have  tion  reconciles  the  cases. 
the  effect  to  vest  the  legacy.  "  But  a  discretion  either  to  apply  the 

The  following  somewhat  refined  dis-  interest  to  maintenance  or  to  accumu- 
tJnctions  have  been  adopted  by  the  Eng-  late  it  will  not  vest  the  legacies,  Va  w- 
lish  authorities:  "The  rule  applies,  dry  v.  Geddes,  i  R.  &  M.  203;  nor, 
though  the  interest  may  be  given  sub-  perhaps,  will  a  discretion  to  apply  a 
ject  to  charges  or  annuities.  Lane  v,  whole  or  part  of  the  interest,  not  ex- 
Goudge,  9  Ves.  Jr.  225 ;  Jones  v.  Mack-  ceeding  a  fixed  sum,  to  maintenance, 
ilwain,  i  Russ.  220;  Potts  v,  Atherton,  Merry  v.  Hill,  L.  R.,  8  Eq.  619;  nor 
28  L.J.Ch.  486.  Though  the  interest  will  the  gift  of  a  fixed  sum  for  mainte- 
may  be  expressed  to  be  given  for  main-  nance,  though  it  may  be  equivalent  to 
tenance.  In  re  Hart's  Trusts,  3  De  G.  the  interest  of  the  legacy,  Boughton  v. 
&  J.  195;  In  re  Bunn,  16  Ch.  Div.  47.  Boughton,  i  H.  L.  Cas.  406;  Wat- 
It  makes  no  difference  whether  the  son  v.  Hayes,  5  Myl.  &  C.  125; 
interest  is  first  given  up  to  a  given  time  Livesey  v.  Livesey,  3  Russ.  287.  And 
and  then  the  principal,  or  vice  versa,  the  gift  of  a  sum  for  maintenance 
at  any  rate,  if  the  age  fixed  is  either  out  of  the  personal  estate,  not  exceed- 
twenty-one  or  some  later  age,  but  such  ing  the  income  of  the  legacies  will 
as  to  Indicate  that  the  testator  has  fixed  have  no  effect  upon  vesting.  Wynch 
upon  it  only  from  the  probable  inca-  z;.  Wynch,  i  Cox  433 ;  Rudge  v.  Win- 
pacity  of  the  legatees  tp  manage  their  nail,  12  Beav.  357.  A  discretionary 
property  satisfactorily  earlier.  Wad-  power  given  to  trustees  to  apply  the 
ley  V,  North,  3  Ves.  Jr.  364;  West-  income  for  the  benefit  of  the  legatees, 
wood  V.  Southey,  2  Sim.  N.  S.  193;  to  the  exclusion  of  any  one  or  more 
Bird  V.  Maybury,  33  -Beav.  351;  Pear-  of  them,  will  not  vest  their  shares.  In 
man  v.  Pearman,  33  Beav.  394;  Pear-  re  Bamshaw's  Trust,  15  W.  R.  378. 
son  V.  Dolman,  L.  R.,  3  Eq.  315.  Where  interest  is  given  only  for  a 
It  seems  doubtful  whether  Spencer  portion  of  the  period  before  the  time 
V.  Wilson,  L.  R.,  16  Eq.  501,  is  in  har-  fixed  for  payment,  if,  for  instance,  leg- 
mony  with  the  general  current  of  au-  acies  are  given  at  twenty-six,  with 
thority,  oreven  with  the  views  expressed  interest  for  maintenance  during  minor- 
in  I^e  Peek's  Trusts,  L.  R.,  16  Eq.  225.  ity,  it  is  doubtful  whether  the  gift  will 
On  the  other  hand,  if  the  interest  is  be  vested ;  probably  it  will  not  without 
given  up  to  a  very  advanced  age,  and  more.    See  the  remarks  in  Pearson  v, 
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(6)  Effect  of  Gift  Over  Upon  Vesting, — The  better  opinion  is 
that  a  gift  over  in  case  of  the  legatee's  death  before  the  period  of 
distribution,^  or  without  issue,  will  not  affect  the  construction  ;* 
but  a  gift  over  upon  death  under  twenty-one  and  without  issue, 
will  vest  a  prior  gift  at  twenty-one.' 

(7)  Gifts  to  Classes, — Bequests  to  children  as  a  class  by  way  of 
remainder,  vest  in  the  mode  peculiar  to  like  remainders  of  realty.* 

Dolman,  L,  R.,  3  Eq.  315.   In  Davles  t;.  207;  Pleasonton's   Appeal,  99  Pa.  St 

Fisher,  5  Beav.  201;  Harrison  v.  Grim-  362.     Compare  Spencer  v,  Wilson,  L. 

wood,  12  Beav.  192;  Tatham  v.  Vernon,  R.,  16   Eq.  512;  Belding  v,  Sprugnell» 

29  Beav.  604,  there  were  other  circum-  24  W.  R.  339;    Peterson's  Appeal,  88 

stances.  And  see  In  re  Hunter's  Trusts,  Pa.  St.  402.    A  fortiori  is  this  the  case 

L.  R.,  I   Eq.  295.     It  maybe  noticed  where  the  sum  given  by  wajofmain- 

that  minority  properly  means  the  pe-  tenance  is  less  than  the  dividends  on  the 

riod  before  the  attainment  of  twenty-  stock.    Colt  v.  Hubbard,  33  Conn.  286. 

one;    though,   if   there    is    an    inten-  1.  i  Jarm.  on  Wills  (5th  ed.)    •841, 

tion   expressed  to  that   effect,   it  may  *842;  Theobald  on  Wills  (2d  ed.)  416; 

mean  the  whole  period  during  which  Shrimpton  7;.  Shrtmpton,  31  Beav. 425; 

the  testator  has  kept  the  legatee  out  of  In  re   Baxter's   Trusts,  4   N.  R.   131; 

the   property.      Milroy    t».    Milroy,    14  Malcolm  z\  O'Callaghan,  2  Madd.  523; 

Sim.  48;  Maddison  v.  Chapman,  3  De  In  re  Payne,  25  Beav.  556.     Compare 

G.  &  J.  536;  Fraser  v.  Fraser,  1  N.  R.  Ridgway  v,  Ridgway,  4De  G.  &S.  271; 

430.  Of  course,  where  the  interest  is  not  Bland  v.  Williams,  3   Myl.  &  K.  411; 

given  in  the  meantime,  but  is  itself  given  In  re  Edmondson's  Estate,    L.  R.,  5 

at  the  same  time  as  the  principal,  the  gift  Eq.  389. 

does  not  vest.  Knight  v.  Knight,  2  Sim.  2.  Barker  v.  Lea,  T.  &  R.  413;  Theo- 
&  Stu.  490 ;  Locke  v.  I^mb,  L.  R.,  4  Eq.  bald  on  Wills  (2d  ed.)  417. 
372.  A  distinction  must  be  drawn  be-  8.  "  The  testator  seems  to  imply  that 
tween  the  gift  of  a  sum  to  each  mem-  the  legacy  is  to  go  over,  not  upon  fail- 
ber  of  a  class  at  twenty-one,  with  a  gift  ure  to  attain  that  age,  but  only  in  the 
of  the  interest  upon  the  several  shares  events  mentioned,  and  the  attainment 
in  the  meantime,  and  the  gifl  of  an  of  the  given  age  is,  therefore,  not  a  con- 
aggregate  fund  to  a  class  as  they  re-  dition  precedent  to  vesting.  Harrison 
spectively  attain  twenty-one,  with  a  v.  Grimwood,  12  Beav.  192;  Bland  v, 
direction  that  the  whole  interest  is  to  be  Williams,  3  Mvl.  &  K.  411;  Murkin  v. 
applied  for  their  maintenance  in  the  Phillipson,  3  ^yl.  &  K.  257 ;/«  re 
meantime;  in  the  latter  case,  as  the  fund  Thomson's  Trusts,  L.  R.,  11  Eq.  146. 
is  to  be  kept  together,  and  the  whole  But  if  the  gift  is  to  A  for  life,  then  to 
interest  applied  for  maintenance,  noth-  her  children  at  twenty -one,  and  if  A 
ing  will  vest  before  twenty-one.  Puis-  dies  without  issue,  or  without  leaving 
ford  V,  Hunter,  3  Bro.  C.  C.  416;  Bar-  issue,  over,  the  gift  over  has  no  effect 
ker  t;.  Lea,  T.  <&  R.  413;  In  re  Ash-  upon  the  vesting,  since  it  may  have  been 
more's  Trusts,  L.  R.,  9  Eq.  99 ;  In  re  intended  to  provide  for  the  death  of  all 
Parker,  16  Ch.  Div.  44.  Perhaps  In  re  the  children  before  the  tenant  for  life. 
Grimshaw's  Trusts,  11  Ch.  Div.  406,  Walker  r.  Mower,  16  Beav. 365;  Wrang- 
may  be  supported  on  this  ground."  ham's  Trusts,  i  D.  &  S.  358 ;  Kidman  v. 
Theobald  on  Wills  (2d  ed.)  413.  Kidman,  40  L.  J.  Ch.  359.  See  Weth- 
Where  Gift  of  Interest  Is  Distinct  erell  r.  Wetherell,  i  De  G.  J.  &  S.  134. 
firom  Principal— Gift  of  Dividends  or  On  the  other  hand,  if  the  gift  is  to 
Annuity. — When  the  g^ft  of  interest  or  children  living  the  death  of  the  tenant 
maintenance  is  distinct,  and  the  direc-  for  life,  as  they  attain  twenty -one,  a  gift 
tion  is  to  transfer  or  pay  the  principal  over  on  the  death  of  the  tenant  for  life 
sum  at  the  specified  age,  or  upon  the  without  leaving  issue,  will  afford  a 
condition  named,  the  construction  re-  strong  argument  in  favor  of  vesting, 
mains  unaffected  thereby;  hence  a  since  it  is  ineffectual,  if  the  children 
bequest  of  dividends,  or  an  annuity  for  survive  the  parent  and  die  under 
the  life  of  the  legatee,  has  been  held  an  twenty-one.  Bree  v.  Perfect,  i  Colly, 
exception.  Batsford  xk  Kebbell,  3  Ves.  128."  Theobald  on  Wills  (2d  ed.)  417. 
Jr.  363;  King  v.  King,  i  W.  &  S.  (Pa.)  4.  2  Jarm.  on  Wills  (5th  ed.)  ♦156; 
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A  gift  to  children  who  attain  twenty-one,  or  to  such  children  as 
attain  twenty-one,  is  a  gift  to  a  contingent  class,  and  will  only 
vest  in  those  who  attain  twenty-one,  though  there  may  be  a 
gift  of  interest  or  other  circumstances,  which,  in  a  gift  to  a  class 
upon  a  contingency,  as,  for  instance,  to  children  at  twenty-one, 
might  have  the  effect  of  vesting  the  bequest.*  Under  a  gift  to 
a  class  when  the  youngest  attains  twenty-one,  all  who  attain 
twenty-one  take  vested  interests.*  And  if  there  is  a  clear  gift 
to  the  class,  a  direction  that  the  fund  is  to  be  divided  when  the 
youngest  child  attains  twenty-one,  will  not  postpone  vesting.* 
If  the  income  is  given  to  the  class  till  the  youngest  attains 
twenty-one,  and  then  the  principal,  they  all  take  vested  inter- 
ests.* It  is  said  to  be  a  rule  of  construction  that  any  provision 
in  regard  to  a  particular  member  of  a  class  affecting  or  defin- 
ing the  time  of  vesting,  or  tending  to  determine  whether  the  es- 
tate was  intended  to  be  vested  or  contingent,  should  be  applied  to 
all  the  members  of  the  class,  although  the  rule  is  not  of  universal 
application.* 

(8)  Residuary  Bequests, — The  fact  that  the  gift  is  residuary, 
strengthens  the  presumption  in  favor  of  vesting,  since  intestacy 
may  be  the  consequence  of  holding  it  contingent.* 

(9)  Foregoing  Rules  Yield  to  a  Clear  Contrary  Intent.  —  The 
foregoing  rules  apply  only  in  the  absence  of  an  intent  to  the  con- 
trary.    Hence,  if  it  is  clear,  from  the  language  of  the  will,  that  the 

Barnum  v.  Barnum,  4a  Md.  354;  Cros-  295.     But  compare  McCartney  v,  Os- 

by  V.  Crosby,  64  N.  H.  77;  Gibbens  burn,  118  111.  405;  Kingman  r.  Harmon, 

V.  Gibbens,  140  Mass.    102;  Scott    v.  131  111.  176. 

West,  63    Wis.    S31 ;    Shuler   v.    Bull,  Whether  those  who  die  under  twenty- 

15  S.  Car.  421 ;  I^arnam  v.  Farnam,  53  one  take  vested  interests  is  doubtful. 

Conn.  261.  See  Remainders,  vol.  20,  Theobald  on  Wills  (2d  ed.)  471. 

p.  854.  If  the  gift  were  to  individuals  and  not 

1.  Theobald  on  Wills  (2d  cd.)  409;  to  a  class,  they  would  take  vested  inter- 
Bull  r.  Pritchard,  i  Russ.  213;  Bree  v.  ests.  Theobald  on  Wills  (2d  ed.)  418; 
Perfect,  i  Colly.  128;  Leake  v,  Robin-  Cooper  v.  Cooper,  29  Beav.  229.  See 
son,  2  Meriv.  363;  Stead  v.  Piatt,  i8  Sigman's  Trust,  2  L.  T.  N.  S.  662; 
Beav.  50;  Williams  v,  Haythorne,  McCartney  v.  Osburn,  iiS  111.  404; 
L.  R.,  6  Ch.   782;    Dewar  v.Brooke,  Goebel  v.  Wolf,  113  N.  Y.  405. 

14  Ch.  Div.  529;  Thomas  r.  Wilber-  S.  Theobald  on  Wills  (2d  ed.)   418; 

force,  31  Beav.  299;  Lloyd  v.  Lloyd,  3  Knox  v.  Wells,  2   H.  &  M.  674.     See 

K.  &J.  20.     See  Tavlor  v.  Meador,  66  Blasson  t-.  Blasson,  2  De  G.  J.  &  S. 

Ga.  230;  McCartney  v,  Osburn,  118  III.  665;  Ililliard  r.  Fulford,  28  L.  T.  N.  S. 

403;    Shattack    t;.    Stedman,    2    Pick.  892;  Male  v.  Williams  (N.  J.   1891),  21 

(Mass.)  468.  Atl.  Rep.  854. 

This  distinction  is  analogous  to  that  4.  Theobald  on  Wills  (ad  ed.)  418; 

existing  in  the  case  of  devises  of  real  Greve's  Trusts,  3  Giff.  575.    See  Boul- 

estate.    See  j«^ra,  this   title,  Vestinff  ton  r.  Pilcher,   29   Beav.  633;   Dale  v. 

of  Realty — Gifts  to  Classes;  also  Rk-  White,  33  Conn.  295. 

MAiNDERS,  vol.  30,  T>.  851.  5.  Tavloe  V,  Mosher,  29  Md.  455. 

2.  Theobald  on  Wills  (ad  ed.)  417;  6.  i  /arm.  on  Wills  (5th  ed.)  851; 
Leeming  v,  Sherratt,  2  Hare  14;  Booth  t-.  Booth,  4  Ves.  Jr.  399.  See  West 
Parker  V.  Sowerby,  1  Drew.  488  ;  4  De  v.  West,4  GiflT.  198;  Jones  r.Mackilwain, 
G.  M.  &G.  321.  See /»  rtf  Smith's  Will,  i  Russ.  220;  Dodson  r.  Hay,  3  Bro.  C. 
2oBeav.  197;  Sansbury  V.  Read,  12  Ves.  C.  404;  Stretch  r.  Watkins,  i  Madd. 
]'•  75 »  Ford  v.  Rawlins,  1  Sim.  &  Stu.  143  ;  Brocklebank  r.  Johnson,  20  Beav. 
329;  In  re  Hunter's  Trust,  L.  R.,  1  Eq.  205 ;  Tayloe  v,  Moshef,  39  Md.  451. 
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attainment  of  the  specified  age  is  a  condition  precedent  to  the 
vesting,  the  legacy  will  be  contingent,  notwithstanding  the  gift  is 
distinct  from  the  direction  to  pay.  Thus,  a  gift  to  A,  to  be  paid 
in  case  he  reaches  the  age  of  twenty-one  and  not  otherwise,  is  con- 
tingent.* So  where  there  is  an  express  direction  as  to  the  time 
of  vesting,  all  questions  of  construction  are  out  of  the  case.* 

(lo)  Gtft  of  Interest  to  A  for  Life,  and  at  His  Death,  the  Prin- 
cipal to  B, — A  gift  of  the  interest  of  a  fund  to  one  for  life,  and  at 
his  death,  of  the  principal  to  another,  gives  the  latter  a  vested 
interest,  transmissible  to  his  representatives,  in  case  he  dies  before 
the  life-tenant.  Under  such  a  limitation,  the  distinction  between 
time  annexed  to  the  gift,  and  time  annexed  to  the  payment,  is  un- 
important, as  all  the  interests  vest  together.  The  same  principle 
obviously  applies  to  any  number  of  life  estates.' 

1,  I  J  arm.  on  Wills  (5th  ed.)  *8j9;  Williams  v.  Hajthorne,  L.  R.,  6  Ch. 
Knight  V.  Cameron,  14  Ves.  Jr.  389  ;  782; /•  re  Parr's  Trust,  41  L.J.  Ch.  170* 
Lister  t;.  Bradley,  i  Hare  10;  Heath  v.  And  when  there  is  a  direction  to  paj 
Perry,  3  Atk.  loi.  See  Hunter  v.  Judd,  legacies  at  the  death  of  the  tenant  for 
4  Sim.  455.  life,  a  subsequent  direction  as  to  vest- 

2.  I  Jarm.  on  Wills  (5th  ed.)  *839;  ing  at  twenty -one  will  be  referred  to 
Theobald  on  Wills  (2d  ed.)  408;  Biddle's  indefeasible  vesting  or  possession. 
Appeal,  99  Pa.  St.  525  ;  Hinton  v.  Mil-  Barnet  v,  Barnet,  39  Beav.  239;  Simp- 
burn,  23  W.  Va.  166.  son    v.    Peach,    L.    R.,    16    Eq.    209. 

"  In  many  cases,  however,  *vested'  When  there  is  a  gift  to  children  who 
has  been  used  as  equivalent  to  indefeas-  survive  their  parent,  a  direction  as  to 
ible  or  payable.  Thus,  if  the  shares  of  vesting  will  not  make  the  gift  vest  In 
members  of  a  class  are  directed  to  be  any  who  do  not  survive  their  parent, 
vested  at  a  certain  time,  and  there  is  a  In  re  Payne,  25  Beav.  556;  Williams 
gift  over  to  the  other  members  of  the  v.  Haythorne,  L.  R.,  6  Ch.  782.  See 
class  of  the  shares  of  those  dying  before  Draycott  v.  Wood,  5  W.  R.  158. 
that  time,withoutissue,vested  will  mean  If,  however,  the  proviso  as  to  vesting 
payable.  Taylor  v.  Frobisher,  5  De  G.  is  intended  to  introduce  a  new  gift, 
&S.  191.  So,  too,  if  legatees  are  treated  evidenced  by  the  fact,  for  instance, 
as  taking  vested  shares  before  the  time  that  it  applies  to  prior  legatees  who 
fixed  for  vesting,  vested  must  mean  die  leaving  issue,  and  not  merely  to 
payable.  This  will  be  the  case,  if  a  such  of  them  as  survive  the  tenant  for 
time  is  appointed  for  vesting,  and  life,  it  will  override  the  previous  con- 
maintenance  is  given,  if  any  child  en-  tingency  of  surviving  the  tenants  for 
titled  on  the  death  of  the  tenant  for  life  life.  Williams  v,  Russell,  10  Jur.  N.  S. 
to  a  vested  or  presumptive  share  should  168.  A  direction  that  legatees  are  to  be 
be  under  the  age  appointed  for  vesting,  beneficially  interested  at  a  certain 
where  the  word  presumptive  refers  to  period,  refers  only  to  vesting  in  pos- 
the  possibility  of  accruer.  Berkeley  session.  M'Lachfan  v,  Taitt,  28  Beav. 
V.  Swinburne,  16  Sim.  275;  Baxter's  407 ;  2  De  G.  F.  &  J.  449.*'  Theobald  on 
Trust,  4  N.  R.  131  ;  10  Jur.  N.  S.  485.  Wills  (2d  ed.)  408. 
Similarly,  if,  in  the  event  of  any  S.  Blamire  v.  Geldart,  16  Vcb.  Jr. 
child  dying  before  the  time  of  vesting,  314;  Thomas  v,  Anderson,  21  N.J.  Eq. 
leaving  children,  there  is  a  gift  of  the  22;  Little's  Appeal,  117  Pa.  St.  27; 
share  such  child  would  have  had,  if  King  v.  King,  i  W.  &  S.  (Pa.)  205; 
living,  to  his  issue,  the  direction  as  to  Patterson  v.  Hawthorn,  X2  S.  h,  R. 
vesting  will  be  referred  to  payment.  (Pa.)  112;  Provenchere's  Appeal,  67 
In  re  Edmondson's  Estate,  L.  R.,  5  Pa.  St.  463 ;  McClure's  Appeal,  72  Pa. 
^<1*  3^;  Poole  V.  Bott,  II  Hare  33.  St.  415;  McCalFs  Appeal,  86  Pa.  St. 
Or,  again,  it  may  appear  that  the  254 ;  Mulhenberg*s  Appeal,  103  Pa.  St. 
testator  has  used  the  terms  *  vested '  587;  Fay  v.  Sylvester,  a  Gray  (Mass.) 
and  'paid'  interchangeably.  In  re  171;  Barton  v.  Bigelow,  4  Gray  (Mass.) 
Edmondson's  Estate,  L.  R.,  5  Eq.  389;  353;   Gibbens  v,  Gibbens,   140   Mass.. 
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(ii)  Direction  to  Pay  at  Specified  Time, — A  legacy  to  be  paid 
at  a  specified  time  in  the  future,  which  is  sure  to  arrive  eventu- 
ally, as  one  year  after  the  death  of  the  life  tenant,  is  not  thereby 
made  contingent.* 

d.  Vesting  of  Legacies  Charged  on  Land. — The  vesting 

of  legacies  charged  on  land  is  governed  by  principles  derived  from 
the  common  law,  and  the  distinction  between  a  clear  gift  distinct 
from  the  direction  to  pay,  and  a  gift  contained  in  the  direction  to 
pay  or  divide,  does  not  exist.  In  the  absence  of  an  intent  to  the 
contrary,  such  legacies,  whether  given  at  twenty-one,  or  payable 
at  twenty-one,  or  other  future  time,  and  whether  interest  be  given 
meantime  or  not,  do  not  vest  until  the  time  appointed  for  pay- 
ment,' unless  the  postponement  is  for  the  convenience  of  the 

102;  Barker  v.  Woods,  i   Sandf.  Ch.  Hence,  a  legacy  to  take  effect  upon  the 

(N.Y.)  129;  Van  Wjck  v,  Bloodgood,  i  life  tenant's  **  decease  or  remarriage,"  is 

Bradf.  (N.  Y.)  154;  Stuart  v.  Spauld-  vested.   Williams  v.  Freeman,  98  N.  Y. 

ing,  30  Hun  (N.   Y.)   21;   Matter  of  577;   Scofield  v,   Olcott,  120   III.  362; 

Tienken  (  Supreme    Ct.  ),   15    N.   Y.  Thrasher  v,  Ingram.  3a  Ala.  646. 

Supp.  470;    Vandewalker  v.   Rollins,  1.  Blamire  v.  Geldart,    16   Ves.  Jr. 

63X.H.460;  Shuler  v.  Bull,  15  S.  Car.  314;  Pond  v.  Allen,  15  R.  I.  171.     See 

431;  Bunch   V,  Hurst,   3   Desaus.  (S.  Little's  Appeal,  X17    Pa.  St.   14;  Van 

Car.)  286.    Compare  Bates  v,  Gillett,  Wyck  v.  Bloodgood,  i  Bradf.  (N.  Y.) 

132  111.  2S7.  167;  Warner  v.  Durant,  15   Hun  (N. 

In  Van  Wyck  v.  Bloodgood,  i  Bradf.  Y.)  450. 
( N.  Y. )  167,  where  the  authorities  8.  i  Jarm.  on  Wills  (5th  ed.)  *834; 
are  reviewed,  Bradford,  Surrogate,  said :  Theobald  on  Wills  ( 3d  ed.)  406;  Poulet  v. 
There  is  a  large  class  of  cases,  to  Poulet,  1  Vern.  304;  Chandos  t;.  Talbot^ 
which  no  exception  exists,  where,  by  3  P.  Wms.  601;  Remnant  t^.  Hood,  3  De 
the  terms  of  the  gift,  the  time  is  con-  G.  F.  &  J.  396 ;  Parker  v.  Hodgson,  i  D* 
nected  with  some  event  to  happen  to  &  S.  568.  See  Davies  v,  Huguenin,  i 
the  donee,  such  as  marriage  or  puberty,  H.  &  M.  730;  Brown  v.  WooTer,  3  Y. 
so  as  to  make  a  description  of  the  per-  A  C.  C.  134;  Delavergue  v.  Dean,  45 
son  who  is  to  take,  and  necessarily  to  How.  Pr.  (N.  Y.  Supreme  Ct.)  209; 
implj,  that  if  the  legatee  does  not  sus-  Birdsall  v,  Hewlett,  i  Paige  (N.  Y. )  34 ; 
tain  the  character,  the  legacy  will  fall.  Phelps  v.  Phelps,  28  Barb.  (N.  Y.)  X2i  ; 
(Dawson  v,  Killet,  i  Bro.  C.  C.  119.)  Coeburn  v.  Ogleby,  18  Ga.  56  ;  Stone 
Death,  in  such  a  case,  before  the  event  v,  Massey,  2  Yeates  (Pa.)  369;  Patter- 
occurs,  in  removing  the  legatee,  pre-  son  v.  Hawthorn,  12  S.  &,  R.  (Pa.) 
vents  the  happening  of  the  event,  and  114;  Spence  v.  Robins,  6  Gill  &  }• 
the  completion  or  fulfillment  of  the  de-  (Md.)  507;  Roberts  ik  Malin,  5  Ind. 
scriptioD.  Such  legacies  are  palpably  2X ;  Lyman  v.  Vanderspiegel,  i  Aik. 
conditional  from  the  very  nature  of  the  (Vt.)  275 ;  Smith  v,  Wiseman,  6  Ired. 
case,  because  the  life  of  the  beneficiary  £q.  (N.  Car.)  540.  Compare  Willis  t;» 
is  involved  and  included  in  the  very  con-  Roberts,  48  Me.  257;  Loder  v.  Hatfield, 
tingency  specified;  so  that  the  contin-  71  N.  Y.  92;  Brown  v.  Grimes,  60  Ala» 
gency  does  not  transpire  because  the  647. 

legatee  dies.  But  where  the  time  is  not  As  to  gifts  of  intermediate  interest,, 

connected  with  an  act  to  be  done  by,  or  see  Pearce  v.  Loman,  3  Ves.  Jr.  135 ; 

an  event  to  happen  to  the  legatee, but,on  Parker  r.  Hodgson,  i  D.  &  S.  568. 

the  contrary,  with  some  independent  oc-  Of  course  the  vesting  will  take  place 

currence,  such  as  the  death  of  another  immediately,  if  such  be  the  testator's 

person,  that  being  a  thing  which  must  declared  intention.   Watkins  v.  Cheek, 

happen,  and  the  time,  therefore,  being  in  2  Sim.  &  Stu.  199;  Stone  v.  Massey,  2 

thai  sense  certain,  there  would  seem  to  Yeates  (Pa.)  363. 

he  nothing  in  the  mere  specification  of  In   Pennock  v.   Eagles,  102  Pa.  St. 

such  a  future  time,  which  in  itself  im-  294,  the  distinction  l^tween  time  an- 

plies  a  condition."  nexed  to  the  gift,  and  the  time  annexed 
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estate,  or  to  let  in  some  other  interest,  in  either  of  which  cases 
the  rule  does  not  apply.^ 

e.  Legacies  Charged  Upon  Both  Real  and  Personal 
Estate. — If  a  legacy  is  charged  upon  real  and  personal  estate, 
the  personal  estate  is  the  primary  fund  for  payment  (see  Lega- 
cies, vol.  13,  p.  109  et  seq\  and  so  far  as  the  personal  estate  ex- 
tends, the  vesting  is  governed  by  the  rules  applicable  to  personal 
estate ;  but  so  far  as  the  legacy  is  payable  out  of  realty,  the  rules 
with  regard  to  legacies  charged  upon  land  apply.* 

/.  Legacies  Charged    Upon    Proceeds  of   Converted 

Land. — The  vesting  of  legacies  charged  upon  the  proceeds  of 
land  directed  to  be  converted,  is  governed  by  the  rules  peculiar 
to  legacies  payable  out  of  the  personal  estate.' 

to  the  payment  merely,  was  applied  to  upon    a    suit    brought     by     the    ad- 

a   legacy   charged  on  land.     See  also  ministrator  of  one  of  the  daughters, 

Loder  v,  Hattield,  71  N.  Y.  92.  who  was  two  years  older  than  the  said 

1.  I  Jarm.  on  Wills  (5th  ed.)  *834;  son,  but  died  unmarried  and  before  she 
Remnant  v.  Mood,  2  De  G.  F.  &  J.  411;  had  attained  the  age  of  twenty-one, 
Evans  v,  Scott,  i  H.  L.  Gas.  43;  Poole  t^.  that  the  devise  was  vested  and  its  pay- 
Terry,  4  Sim.  294.  See  Herbert  v.  Post,  ment  deferred  by  the  provisions  of  the 
26N.  J.  Eq.  278;  27  N.  J.  Eq.540;  Loder  will,  with  a  view  to  the  convenience 
V.  Hatfield,  71  N.  Y.99;  Harris  v.  Fly,  of  the  estate  and  not  in  respect  of  the 
7  Paige  (N.  Y.)  421;  Marsh  r.  Wheeler,  person  of  the  legatee.  O'Byme  r. 
2  Edw.  Ch.  (N.  Y.)  163;  Birdsall  v.  O'Byrne,  9  Md.  512. 
Hewlett,  I  Paige  (N.  Y.)  32;  Tucker  Testator  Devised  as  FoUows : — **It  is 
V.  Ball,  I  Barb.  (N.  Y.)  94;  Williams  my  will  and  desire  that  my  property, 
7'.  Conrad,  30  Barb.  (N.  Y.)  524;  Pond  including  lands,  tenements,  negroes, 
V,  Allen,  15  R.  I.  171;  Fuller  v.  Win-  horses,  and  stock  of  every  kind,  and 
throp,  3  Allen  (Mass.)  51 ;  Bowker  v.  everything  of  value  that  I  may  die 
Bowker,  9  Cush.  (Mass.)  519;  O'Byrne  seised  and  possessed  of,  shall  be  equal- 
V.  O'Byrne,  9  Md.  512;  Maxwell  v,  \y  divided  between  my  wife.  E.,  my 
McClintock,  10  Pa.  St.  239;  Young  daughter,E.  W.,  and  myson,  R."  It  was 
If.  Stoner,  37  Pa.  St.  108;  Culbertson  held  that  this  clause  of  the  will  con- 
t;.  Frost,  I  Jones  Eq.  (N.  Car.)  281;  veyed  a  present  gift  to  the  legatees,  and 
Ford  V,  Whedbee,  i  Dev.  &  B.  Eq.  was  not  controlled  by  the  next  clause, 
(N.  Car.)  20;  Everett  v.  Mount,  22  in  which  the  testator  used  the  follow- 
Ga.  323;  Watkins  v.  Quarles,  23  Ark.  ing  language:  "It  is  my  will  and  de- 
179;  Chapman  t'.  Chapman  (Va.  1894),  sire  that  all  my  property  be  kept  to; 
18  S.  E.  Rep.  913.  gether  for  the  use  and  benefit  of  mr 

Thus,  a  devise  of  real  estate  to  the  said  wife  and  children,  unless  my  wife 

widow  until  the  testator's  eldest  son  is  should  marry,  or  my  children  become 

twenty-one,   was    then  followed  by   a  of  age,  in  which  event  or  events,  I  wish 

devise  of  a  farm  to  said  son,  subject  to  the   property  divided  as  above  \^  the 

bequests  of  $1,000  each  to  the  three  sole  effect  of  the   latter  clause  being 

daughters  of  the  testator,  "  the  interest  merely  to  postpone  the  division,  which 

on  which  shall  be  paid  them  by  my  postponement  was  for  the  convenience 

said  son,  from  his  maturity  until  they  of  the  estate.     Young  v,  McKinnie,  5 

shall  respectively  marry  or  attain  the  Fla.  542. 

age    of   twenty-one    years,    at    which  8.  Theobald  on  Wills  (2d  ed.)  407; 

times,  or  within  six  months  thereafter,  Chandos   v.  Talbot,  2  P.   Wms.  612; 

he  shall  pay  to  each,  as  she  marries,  or  Prowse  v.  Alingdon,  i    Atk.  487;  lu 

arrives  at  that  age,  the  sum  of  five  hun-  re  Hudsons,  Dru.  6.    See  also  Fuller  v. 

dred  dollars,   and   the  remaining  five  Wlnthrop,  3  Allen  (Mass.)  59. 

hundred  within  eighteen  months  after  8.  Theobald  on  Wills  (2d  ed.)  407; 

her  marriage  or  maturity,  and  these  In  re  Hart*s  Trusts,  3  De  G.  &  J.  195. 

sums  and  the  interest  I  charge  upon  See  also  Roberts  v,  Brinker,  4  Dana 

the  land  given  to  my  son."  It  was  held  (Ky.)  571. 
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g.  Vesting  of  Mixed  Funds. — The  vesting  of  gifts  of  mixed 
funds  is  governed  by  the  rule  applicable  to  realty.^ 

A.  Whether  a  Contingency  Affecting  One  of  the  Series 
OF  Limitations  Affects  All. — If  the  ulterior  limitations  are 
immediately  consecutive  on  the  particular  contingent  estate  in 
unbroken  continuity,  and  no  intention  or  purpose  is  expressed 
with  reference  to  that  estate  in  contradistinction  to  the  others, 
the  whole  will  be  considered  to  hinge  upon  the  same  contin- 
gency.* But  where  an  intention  or  purpose  is  expressed  with  ref- 

1.  Sellers  v.  Reed,  88  Va.  377 ;  Raney  after  the  decease  of  the  survivor  of  C. 

V.  Heath,  2  Patt.  &  H.  (  Va.)  207 ;  Col-  and  S.,  in  case  there  should  be  onljone 

lier's  Will,  40  Mo.  323;  Faj  v,  Sylvester,  child  of  the  marriage,  then  living,  and 

2  Graj  (Mass.)  171 ;  Packard  v.  rackard,  no  other  child  then  dead  leaving  issue, 

16 Pick.  (Mass.)  191 ;  Taveau  v.  Ball,  i  to  the  use  of  such  child  in  fee;  but,  in 

McCord  Eq.  (S.  Car.)  7.  case  there  should  happen  to  be  more 

8.  I  Jarm.  on  Wills  (5th  ed.)  *83o;  than  one  such  child  living  at  the  de- 

Fearne   Cent.    Rem.   235 ;    Moodj'   t'.  cease  of  the  survivor  of  C.  and  S.,  or 

Walters,  16  Ves.  Jr.  283.  See  Folderay  any  child  or  children  then  dead  leaving 

V.  Colt,  I  Y.  &  C.  621;  Liett  V.  Randall,  issue,  then  to  the  use  of  all  such  chil- 

10  Sim.  112;   Fitzberry  v.  Bonner,  2  dren  of  C.  and  S.,  and  such  children's 

Drew.  36;  Gray  v,  Golding,  6  Jur.  N.  children,  respectively,  for  such  estates 

S.474;  Cattby  V.  Vincent,  15  Beav.  198;  as  C.  and  S.  should  jointly  appoint,  and, 

Doc  V,  Ford,  2  El.   &  Bl.  970  ;   75  E.  in  default  of  such  appointment,  as  the 

C.  L.  968;  Robison  v.  Female  Orphan  survivor  should  appoint;  and,  in  de- 

Asjlum,  123  U.  S.  706.  fault  of  such  appointment,  to  the  use 

The  principle  applies,  **  although  the  of  all  the  children  of  the  marriage,  as 
contingency  relate  personally  to  the  tenants  in  common,  and  of  the  heirs  of 
object  of  the  particular  estate,  and  their  respective  bodies,  with  cross  re- 
therefore  appears  not  reasonably  ap-  mainders;  and  ^  for  default  of  all  such 
plied  to  the  ulterior  limitations.  Thus,  issue, "  to  the  use  of  four  brothers  and 
where  an  estate  for  life  is  made  to  de-  sisters  of  S.,  as  tenants  in  common  in 
pend  on  the  contingency  of  the  object  fee.  S.  survived  C. ;  there  were  two 
of  It  being  alive  at  the  period  when  the  children  of  the  marriage,  both  of  whom 
preceding  estates  determine,  limitations  died,  without  leaving  issue,  in  the  life- 
consecutive  on  that  estate  have  been  time  of  S.  No  appointments  were 
held  to  be  contingent  on  the  same  event,  made.  It  was  held  by  Lord  Campbell, 
for  want  of  something  in  the  will  to  C.  J.,  Coleridge  and  Wightman,JJ.,  that 
authorize  a  distinction  between  them.*'  the  remainder  to  S.'s  brothers  and  sis- 
i.Jarm.  on  Wills  (5th  ed)  *83o;  Davis  ters  took  effect,  as  it  was  not  a  limita- 
V.  Norton,  2  P.  Wms.  390.  tion  in  remainder  after  the  determina- 

It  must  not    be  forgotten,  however,  tion  of  the  estates  given  to  the  children, 

that  the  rule  is  merelv  one  of  construe-  as  tenants  in  common  in  tail,  by  the 

tion,  and  will  not  be  K}lloWed  if  in  con-  limitation  immediatel  v  preceding,  but 

flict  with  the  intention.    Thus,  in  Doe  was  an  independent  limitation  to  take 

V,  Ford,  2  £1.  &  Bl.  970 ;  75  £.  C.  L.  effect  in  case  there  was,  at  the  time  of 

9^,  by  marriage  settlement,   C,  the  the  death  of  the  survivor  of  C.  and  S., 

husband,  in   consideration  of  the  in-  no  issue  in  whom  any  of  the  previous 

tended  marriage  and  of  the  fortune  of  limitationR  could   vest.     In    this    case 

S.,  the  wife,  to  which  C.  was  to  become  Coleridge,  J.,  said:  ^  It  must  be  admit- 

entitled  on  the  marriage,  released  land  ted  that  this  limitation  follows  on  the 

to  the  use  of  himself  in  fee  until  the  preceding  ones,  which  commence  with 

marriage;  and,  after  the  marriage,  to  the  first   particular  contingent  estate, 

the  use  of  himself  for  life ;  remainder  in  unbroken  continuity ;  and   no  spe- 

to  trustees  to  preserve  contingent  re-  cial  purpose  is  mentioned  with  refer- 

mainders;  and,  after  the  decease  of  C,  ence  to  it,  which    contradistinguishes 

in  case  S.  should  survive  him,  to  the  it  from  them ;    and,  therefore,  it  was 

use  of  S.  for  life;  remainder  to  trustees  contended    that    all     hinged    on    the 

to  preserve  contingent  remainders;  and,  same  contingency,    and    that,    failing 
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erence  to  the  particular  estate,  in  contradistinction  to  the  others,' 

the    first,   the   last    failed  also.     But  effect;  and  if  there  be  no  such  child 

it  is  clear  that  this,  though  the  gen-  then  the  construction  excludes  it  be- 

eral   rule,    is    not    an    inflexible   one.  cause  of  the  failure  of  that  first  estate. 

If  there  be  an  unbroken  series  of  limi-  It  would    seem    strange    to   adopt   a 

tations,  commencing  with  one  which  rule   of   construction,  the  application 

depends  on  a  contingency,  it  is  not  un*  of    which    will   make  the   instrument 

reasonable   to   infer    an    intention    to  inoperative  in  any  event.    Mr.  Rudall 

make  the  whole  consecutive  series  one  almost    admitted   that  his  arguments 

and  entire,  and  therefore  all  depending  for  the  plaintiff  would  have  failed  if 

on  the  first  contingency.     If  a  testa-  the   words   had   been    ^for  default  of 

tor's  or  a  settlor's  language  shows  that,  all  such   children '   instead  of  '  issue.' 

in  disposing  of  a  property,  a  particular  That  difference  seems  to  me  immaterial 

contingency   has  been   present  to  his  here  ;  and  if  anything  is  to  turn  on  a 

mind,  and   that  the  limitations,    one  very  nice  examination  of  the  terms,  I 

after  another,  have  been  framed  with  would  rather  say  that  the  settlor,  by 

a  view  to  the  happening  or  not,  as  the  using  the  words  *  for  default  of  all  such 

case  may  be,  of  that  event,  it  is  reason-  issue,'  collects  all  the  preceding  steps  of 

able  to  infer  that  that  was  present  to  the  series  into  one,  and  separates  them 

his  mind  as  a  condition  governing  the  from  that  which  follows,  making  the 

whole ;  and   then  it  must  operate  to  last  an  alternative  to  the  former." 
prevent,  or  occasion,  as  the  case  may        1.  i   Jarm.  on  Wills  (5th  ed.)  *83i; 

be,  the  arising  of  the  last,  equally  with  Horton  v,  Whittaker,  i  T.  R.  346.    See 

the  first,  or  any  intermediate  limitation.  Napper  v.  Sanders,  Hutt.  119;  Brad- 

But  this  proceeds  on  intention,  not  on  ford  v.   Foley,  Dougl.  63 ;    Darby  v, 

any  technical  rule.    The  decisions  will  Darby,  18  Beav.  4x2;  Eaton  v,  Hewitt, 

be  found  to  proceed  upon  the  examina-  2  De  G.  &  S.  184;   Doe  v.  Ford,  2  £1. 

tion,  in  each  case,  of  the  language,  to  &  Bl.  970;  75  E.  C.  L.  968;  Doulty  v. 

ascertain  the  intention ;  and  therefore,  Laver,  14  }ur.  188;  Robison  v.  Female 

I  think  it  needless  to  go  through  them.  Orphan  Asylum,    123  U.  S.  706.    See 

The  result  seems  to  me  to  be,  that  the  SpruU  v,  Moore,  5  Ired.  Eq.  (N.  Car.) 

links    may    be    separated    from    each  284;  Dickinson  v.   Hoomes,   i   Gratt. 

other,  and   must  be,  where   the  Ian-  (Va.)  302;  Ingram  v.  Girard,  i  Houst 

guage  of  the  instrument  leads  to  the  (Del.)  27iS;   Harris  v.  Berry,  7  Bush 

inference  that  the  settlor  so  intended,  (Ky.)    114;    Birney  v.  Richardson,  5 

and,  as  I  said,  no  technical  rule  pre-  Dana  (Ky.)  429. 

vents  us  from  giving  effect  to  it.     Now,        As,  in  Horton  v,  Whittaker,  i  T.  R. 

looking  at  the  recital  and  the  limita-  346,  stated  i  Jarm.  on  Wills  831,  where 

tions  themselves  in  the  settlement  be-  A.,  by  his  will,  declared  his  desire  to 

fore  us,  it  seems  to  me  that  the  settlor  provide  for  his  sisters ;  but  considering 

may  be  understood  as  agreeing  with  that  his  sister  M.,  wife  of  W.,  was  al- 

his  wife;  first,  that  he  and  she  and  then  ready  well  provided  for  during  the  lif^ 

their  children,  if  any,  should  be  pro-  of   her  husband,  and  therefore  would 

videdfor;  but  if  they  too  should  die  not,  unless  she  happened  to  survive  him, 

leaving  no  child  or  child's  child  living  want  any  assistance  to  enable  her  to 

at  their  decease,  then  her  family  should  live  in  the  world,  he  devised  his  estate 

be  next  considered.  He  evidently  places  to  trustees,  in  trust  during  the  life  of 

these  as  next  in  succession  to  his  wife  M.,  to  pay  the  rent  to  his  (the  testator's) 

and  her  children  ;  but  to  make  the  pro-  sisters  T.  and  B. ;  and  after  the  decease 

vision  fail  because  there  were  no  such  of  W.,  in  case  his  (the  testator's)  sister 

children,  is  directly  inconsistent  with  M.  should  be  then  living,  in  trust  as  to 

this  intention ;  it  is  to  make  that  very  one-third,  to  the  use  of  the  said  M.  for 

event  defeat  the   limitation   to  them,  life;  and  as  to  the  other  two-thirds, to 

upon  the  happening  of  which  it  was  in-  the  other  two  sisters  respectively  for 

tended  to  take  effect.  Nay,  according  to  life;  remainder,  as  to  each  third,  to  the 

this  construction,  the  limitation  in  ques-  respective  sons  of  each  successively  in 

tion  never  could  take  effect  in  any  event,  tail,  with  remainders  over.     M.  died  in 

If  there  were    such    surviving  child,  the  lifetime  of  her  husband ;  and  the 

then  the  contingency  does  not  occur  question  was,  whether  the  remainders 

upon  the  happening  of  which  alone  it  did  not  fail  by  this  event;  but  it  was 

was,  by  the  express  language,  to  take  held  that  the  contingency  affected  her 
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or  where  the  ulterior  limitations  do  not  follow  the  contingent  es- 
tate in  one  uninterrupted  series,  in  the  nature  of  remainders,  but 
assume  the  form  of  substantive,  independent  gifts,  the  contin- 
gency is  restricted  to  the  particular  estate  with  which  it  is  asso- 
ciated.^ 

21.  Diyestiiig— a.  Divesting  Clauses  Strictly  Construed 
—Vested  Gift  Not  Divested  Unless  Exact  Contingency 
Happens— Failure  of  Gift  Over. —  Divesting  clauses  are 
strictly  construed,  and  an  estate  once  vested  will  not  be  divested 
unless  all  the  events  upon  which  the  gift  over  is  to  take  effect, 
happen.*    Whether  the  fact  that  the  gift  over  cannot  take  effect 

own  life  estate  only,  and  did  not  extend  '*And  if  subsequent  gifts  can  be  read 

to  the  ulterior  limitations.  as  given,  subject  to  the  prior  limita- 

1.  I  Jarm.  on  Wills   (5th  ed.)  *83i;  tions,  they  will  not  be  liable  to  the 

Lethieullier  v,  Tracy,  3  Atk.  774.    See  contingencies  of  prior  gifts.    Sheffield 

Aislabie  v.  Rice,  8  Taunt.  459;  Doe  v.  v.  Coventry,  3  De  G.  M.  &  G.  551.    See 

Wilkinson,   2  T.  R.  209;  Pearson  v,  Pearson  t^.K utter,  3   De  G.  M.  &  G. 

Rutter,  3  De  G.  M.  &  G.  398 ;  Grej  v,  398;  6  H.  L.  Cas.  61;  Hole  f .  Davtes,  34 

Pearson,  6  H.  L.  Cas.  103;  Boosej  v.  Bear.  345. 

Gardener,  5  De  G.  M.  &  G.  122  ;  Quicke  "  In  the  same  way,  when  there  has 

V.  Leach,  13  M.  &  W.  218;  Sheffield  v,  been  a  gift  in  one  event  to  one  set  of 

Coventry,  2  De  G.  M.  &  G.  55 1 ;  Rob-  issue  in  fee,  and  upon  another  event  to 

ison  V.  Female  Orphan  Asylum,  123  U.  another  set  of  issue  in  tail,  a  gift  over 

S.  706;  Yeatman  v,  Haney,  79  Tex.  67.  in  default  of  such  issue  may  be  con* 

The  following  distinctions  have  been  strued  as  referring  to  a  failure  of  all  the 

adopted  by  Theobald :    '*  When  a  par-  prior  limitations,  and  not  merely  as  a 

ticular  estate  is  limited  upon  a  contin-  remainder  dependent  upon  the  limita- 

J[ency,  and  the  subsequent  estates  are  tions  to  the  second  class  of  issue  taking 

imited  as  remainders  upon  it,  the  con-  effect.     Doe  v.  Ford,  2  £1.  &  Bl.  970; 

tingency  prima  facie  applies  to  the  75  £.  C.  L.  968. 

whole  series  of   limitations.      Doe  v.  '^As  to  whether,  in  a  devise  of  White- 

Shepphard,    Dougl.    75;   Toldervy   v,  acre  to  A  and  his  issue,  and  then  taB 

Colt,  I  Y.  &  C.  240,627 ;  I  M.  &  W.  250.  and  his  issue,  and  of  Blackacre  to  B 

'*  Similarly,  when  an  interest  is  given  and  his  issue,  and  then  to  A  and  his 

to  a  person,  and  then  in  a  certain  event  issue,  and,  in  default  of  issue  of  A  and 

a  different  interest  is  given  with  lim-  B,  over,  the  ultimate  gifl  includes  both 

itations  over,  the  contingency  applies  estates,  see  Gordon  v,  Gordon,  L.  R., 

to  all  the  subsequent  limitations.  Gray  ^  H.  L.    254.      See   also   Adshead  v. 

V,  Golding,  6  Jur.  N.  S.  474;  Cattley  v,  Willetts,  29  Beav.  358."    Theobald  on 

Vincent,  15  Beav.  198;  Findon  v.  Fin-  Wills  (2d  ed.)  477. 

don,  24  Beav.  83;  Lett  v.  Randall,  10  The    subject    is    also    discussed   by 

Sim.  112;  Paylor  v.  Pegg,  24  Beav.  105.  Fearne  Cont.  Rem.  235. 

**  On  the  other  hand,  if  the  subsequent  When  the  word  "  item  "  or  "  like- 
limitations,  or  any  of  them,  can  be  wise "  is  used,  the  effect  is  to  make  a 
looked  upon  as  independent  gifts,  they  prima  facie  case  for  disconnection 
will  not  be  liable  to  the  contingency  from  the  previously  expressed  contin- 
of  preceding  gifts.  Lethieullier  v,  gency,  which  the  context  may  either 
'^I'^cy,  3  AtlL  774;  Ambl.  204;  Boosey  maintain  or  refute,  i  Jarm.  on  Wills,  ( 
V.  Grardener,  5  De  G.  M.  &  G.  122;  833;  Lethieullier  v,  Tracy,  3  Atk.  774; 
Doutty  V.  Laver,  14  Jur.  188;  Partridge  Paylor  v.  Pegg,  24  Beav.  105. 
t'.  Foster,  35  Beav.  545;  In  re  Blight,  8.  1  Jarm.  on  Wills  (5th  ed.)  •827;  Co. 
13  Ch.  Div.  858.  Litt.  219  b. ;  Doe  v.  Cooke,  7  East  269; 

'*  In  the  same  way,  if  a  particular  gift  Doe  v,  Rawding,  2  B.  &  Aid.  441;  Doe 

is  expressed   to   be   made    contingent  v.  Jessep,  12  East  288;  Clason  v.  Cla- 

from  motives  applicable  to  that  gift  son,  6  Paige  (N.  Y.)  541.     See  Vul- 

only,  subsequent  gifts  will  not  be  con-  liamy  v,    Huskisson,   3   Y.  &  C.  80; 

tingcnt.     Horton   v.   Whittaker,  i   T.  Wall  v.  Tomlinson,  16  Ves.  Jr.  413; 

R.  346.  Chew's  Appeal,  45  Pa.  St.  228;  Grim- 
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will  preserve  the  prior  interest,  even  if  the  divesting  contingency 
happens,  is  a  point  upon  which  authorities  differ.^ 

b.  Of  Construing  an  Interest  to  Be  Absolute  Rather 
Than  Defeasible. — In  doubtful  cases,  an  interest  whether  vest- 
ed or  contingent,  ought,  if  possible,  to  be  construed  as  absolute 
or  indefeasible,  in  the  first  instance,  rather  than  as  defeasible ; 
but  if  it  cannot  be  construed  to  be  an  absolute  interest  in  the  first 
instance,  at  all  events,  such  a  construction  ought  to  be  put  upon 
the  conditional  expressions  which  render  it  defeasible,  as  to  con- 
fine their  operation  to  as  short  a  period  as  possible,  so  that  it  may 
become  an  absolute  interest  as  soon  as  it  can  fairly  be  so  con- 
sidered.* 

c.  Contingent  Interests  Subject  to  a  Condition  Sub- 
sequent.— A  contingent  interest  may  be  subject  to  a  condition 
subsequent.' 

22.  ConditioiiB — a.  By  What  Words  Created— Gifts  to 
Executors  and  Testamentary  Trustees — Conditions, 
Limitations,  Conditional  Limitations. — Although  the 
court  is  never  astute  to  construe  a  testator's  words  as  importing  a 
condition,  if  a  different  meaning  can  be  fairly  given  them,^  yet 

ball  V.  Patton,  70  Ala.  626;    Illinois  upon  which  an  estate  is  to  be  dereeted, 

Land,  etc.,  Co.  f.  Bonner,  75  111.  317;  and  a  new  estate  is  to  arise  in  favor  of 

Shadden  v,  Hembree,  17  Oregon  15 ;  another  person,  by  way  of  conditional 

Cheesman  v.  Wilt,  i  Yeates  (Pa.)  411 ;  limitation. 

Jenkins  V.  Van  Schaak,  3  Paige  (N.  Y.)  **The  person  claiming  under  a  prior 
342;  Den  V,  Jacocks,  3  Murph.  (N.  limitation,  and  his  children,  being  of 
Car.)  558;  Turner  v,  Whitted,  2  Hawks  course  the  primary  objects  of  the 
(N.  Car.)  613;  Black  v,  McAulay,  5  grantor's  or  testator's  bounty  or  con- 
Jones  (N.  Car.)  375.  sideration,  and  the  persons  claiming 

1.  Theobald  on  Wills  (2d  ed.)  478;  under  the  limitation  over  being  only 

I  Jarm.  on  Wills  (5th  ed.)*827;  Rb-  secondary  objects  of  such   bounty  or 

M  AiNDBRSf  vol.  20,  p.  942.  Consideration,  it  is,  of  course,  reasonable 

8.  Smith  Ex.  Int.,  $  223.  See  Weak-  to  lean  in  favor  of  the  primary  objects, 
ley  V.  Rugg,  7  T.  R.  322;  Smith's  Ap-  by  construing  their  interest  to  be  abso- 
peal,  23  Pa.  St.  9;  Galloway  v.  Carter,  lute  in  the  first  instance,  or  as  early  as 
100  N.  Car.  112;  Davis  v,  Parker,  69  by  fair  consideration  it  can  be  consid- 
N.  Car.  275;  Helliard  V.  Kearney,  Busb.  ered  to  be  so,  rather  than  to  lean  in 
Eq.  (N.  Car.)  221;  Burnham  v.  Burn-  favor  of  the  secondary  objects,  by  con- 
ham,  79  Wis.  557;  Matter  of  Whitte-  struing  the  interest  of  the  primary  ob- 
more's  Estate  (Supreme  Ct.),  14  N.  Y.  jects  to  be  defeasible. 
Supp.  453.  "The  law  favors'  the  free  uncontrolled 

"  This  would  seem  clearly  deducible  use  and  enjoyment  of  property,  and  the 

from  the  well-known  rule  that  condi-  power  of  alienation,  whereas  the   de- 

tions  are  odious,  and  shall  be  construed  feasible  quality  of  an  interest  tends  most 

strictly ;  a  rule  which  would  appear  to  materially  to  abridge   both.*'     Smith 

apply  to  those  conditions  which  are  Ex.  Int.,  ^§  224-226. 

termed  mixed  conditions,  as  well  as  to  8.  Egerton  v.  Brownlow,  4   H.   L. 

conditions   which  are  simply  destruc-  Cas.  i;  Remainders,  vol.  20,  p.  851. 

tive.    For,  if  it  applies  to  conditions  4.  Theobald  on  Wills   (2d  ed.)  398; 

subsequent  which  are  simply  destruc-  Yates  ^^  London  University  College,  L. 

tive  and  upon  which  an  estate  is  to  be  R.,  7  H.  L.  438;  Casper  v.  Walker,  33 

defeated,  and  made  to  revert  to  the  heir,  N.  f.  Eq.  35;  Edgeworth  v.  Edgeworth, 

who  is  favored  by  the  law,  it  would  seem  L.  K.,  4  H.  L.  Cas.  38.    See  Tarver  v, 

to  apply  also  to  those  conditions  which  Tarver,  9  Pet.  (U.  S.)   174 ;  Wood  v. 

are  both  destructive  and  creative,  and  Conrey,  62  Md.  542;  Sheets'  Estate,  52 
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Pa.  St.  257 ;  Urich  v,  Merkel,  8x  Pa.  effect,  if,  for  instance,  the  rents  are  di- 

St.  332;  Bonner  v.  Young,  68  Ala.  35  ;  rected  to  be  paid  to  a  woman,  which 

Skipwith   V.  Cabell,   19  Gratt.   (Va. )  could  only  be  done  till  her  marriage, 

758;  Pearcj  v,  Greenwell,  80  Kj.  616;  the  estate  not  being  given  to  her  sepa- 

McElwaine  v.  Holyoke  First  Congre-  rate  use.    Meeds  v.  Wood,  19  Beav.  215. 

gational  Soc,  153  Mass.  238;  Casej  v,  "  Upon  the  same  principle,  the  ordi- 


Casey,  55  Vt.  518;  Brown  v.  Concord,  narj  limitation  to  trustees  to  preserve 

33  N.  H.  285;  Den  v,  Hance,  11  N.J.  contingent  remainders  is  a  vested  re- 

L..  244;  Newell  v.  Nichols,  75  N.  Y.78;  mainder,  the  prior  estate  being  looked 

Leslie  v.  Marshall,  31  Barb.   (N.   Y.)  upon  as  lasting  till  forfeiture  by  the 

560;  Likefield  v.  Likefield,  82  Ky.  589.  prior   taker.     Smith  v,  Parkhurst,  18 

**  Thus,    a    devise     upon    condition  Viner,  fol.  413 ;  3  Atk.  135 ;  4  Bro.  P.  C. 

*  that  the  devisee  makes  certain  pay  353.''    Theobald  on  Wills  (2d  ed.)  398. 

ments  within '  a  given  time  will,  as  a  Trust  or  Charge  IMstlngiiiBlied  from 

rule,  be  construed  as  a  trust,  and  not  as  Condition. — In  Woodward  v.  Walling, 

a  condition.    Young  v.  Grove,  4  C.  B.  31  Iowa  533,  a  clause  in  a  will  was  in 

668 ;  56  E.  C.  L.  66i3 ;  Wright  v.  Wil-  substantially  the  following  form :    "  I 

kin,  9  W.  R.  161 ;  10  W.  R.  403.    See  give  and  bequeath  to  my  son,  Elisha  J., 

Atty.  Gen'l  v.  Wax  Chandlers  Co.,  L.  my  real  estate  (describing  it)  during 

R.,  6  H.  L.  Cas.  i ;  Merchant  Taylors  his  natural  life,  and  after  his  decease 

Co.   V,  Atty.  Gen'l,  L.  R.,  6  Ch.  512.  to  descend  to  his  heirs,  provided,  how- 

And  see  Bird  v.  Harris,  L.  R.,  9  Eq.  ever,  that  the  said  Elisha  J.  shall  pro- 

204;  Foot  V.  Cunningham,  Ir.  R.,  ix  vide  a  home  for  his  sister,  Oriel,  till  her 

Eq.  306.  marriage,  and  then  to  give  her  an  outfit 

**In  some  cases  a  condition  apparently  equal  to  what  her  sisters  have  received 

precedent  has  been  read   as  forming  at  their  marriage,  provided,  however, 

part  of  the  oriffinal  limitation.    Thus,  that  if  the  said  Elisha  J.  does  not  accept 

a  devise  to  M.  and  the  heirs  of  her  of  the  provisions  of  this  will  within 

body,  on  condition  that  she  marry  and  eighteen  months  from  the  date  hereof, 

have  issue  male  by  S. ,  was  held  to  give  then  said  property  to  revert  to  his  sister 

an  estate  in  special  tail  to  M.    Page  t*.  Oriel.'^     Held^  while  by  the  terms  of 

Hayward,  2  Salk.  570.  the  will  an  estate  was  devised  over  to 

'*  Similarly,  an  estate  to  arise  upon  a  the  daughter  upon  the  noncompliance 
condition  which  cuts  down  a  previous  with  the  second  proviso  or  condition  by 
estate  will,  if  possible,  be  construed  as  the  son,  that  the  first  condition  did  not 
a  remainder  by  looking  upon  the  con-  thus  operate  as  a  limitation  upon  the 
dition  as  forming  part  of  the  limita-  estate  devised  to  him  and  his  heirs, 
tion  of  the  previous  estate.  Thus,  a  and  therefore  that  a  breach  or  non- 
devise  to  A  for  life  if  she  should  not  performance  of  such  condition  did  not 
marry  again,  but  if  she  did,  to  B,  will  have  the  effect  of  divesting  his  title 
be  construed  as  a  devise  to  A  for  life  under  the  will,  but  merely  operated  as  a 
or  till  marriage.  Luxford  v»  Cheeke,  trust  or  charge  upon  the  estate  for  its 
3  Lev.  125 ;  Lady  Fry's  Case,  i  Vent,  performance. 

203;  Gordon  v.  Adolphus,  3  Bro.  P.  In  this  case,  the  court,  by  Beck,  J., 

C.  306.  said  :  *'  There  are  two  distinct  and  sepa- 

'*  So,  too,  if  the  gift  for  life  is  made  rate  conditions  embodied  in  the  instru- 
*  subject  to  the  proviso  hereinafter  con-  ment;  the  first  imposing  upon  the  de- 
tained,* the  proviso  is  incorporated  fendant  the  obligation  to  furnish  to 
into  the  original  limitation.  Webb  v,  plaintiff  a  home  and  outfit;  the  second, 
Grace,  2  Ph.  701.  that  he  accept  the  provisions  of  the  will 

*^And  a  bequest  to  A  for  life,  if  she  in  eighteen  months.  The  language  un- 

should  so  long  remain  unmarried,  will  der  which  plaintiff  claims  a  devise  over 

be  construed  in  the  same  way«    Heath  to  her  in  case  of  non -performance  of 

V,  Lewis,  3  De  G.  M.  &  G.  954.  the  condition,  is  so  intimately  and  en- 

'*  On  the  other  hand,  if  the  condition  tirely  coupled  with  the  words  of  the 

is  so  penned  that  it  cannot  be  con-  last  condition  that  it  would  be  a  great 

nected  with  the  previous  limitation  for  violence  to  the  rules  of  our  language, 

life,  it  must  take  effect  as  a  condition,  to  make  it  extend  to  the  first  condition. 

Sheffield  t>.  Orrery,  3  Atk.  282.    See  The  second  condition,  with  the  devise 

Allen  V.  Jackson,  i  Ch.  Div.  399.  over,  make  one  sentence  full  and  com- 

*' In  such  a  case,  however,  it  may  ap-  plete.  We  know  of  no  rule  of  con- 
pear  that  the  original  estate  was  only  struction,  or  principle  of  our  language, 
meant  to  last  till  the  condition  takes  which    will  permit  us   to    make  the 
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no  precise  form  of  words  is  necessary  to  create  a  condition  in  a 

adjunct  of  this  sentence  which  declares  to  perform  another  condition  subse- 
the  devise  over  to  plaintiff,  qualify,  quently  expressed.  Here  are  two  con- 
limit,  or  in  any  manner  affect  the  pre-  ditions  distinctly  and  separately  pre- 
ceding sentence  containing  the  devise  scribed.  The  non-performance  of  one, 
to  defendant  and  the  first  condition,  it  is  declared,  shall  defeat  the  estate. 
The  devise  over  to  plaintiff  is  only  on  But  it  is  not  so  expressed  as  to  the 
condition  of  the  failure  of  defendant  to  other.  The  subject  of  the  forfeiture  of 
accept  under  the  will.  That  this  is  the  the  estate  upon  breach  of  conditions 
effect  of  the  language  there  can  be  no  being  in  the  mind  of  the  devisor,  we 
ground  on  which  to  build  a  doubt ;  that  must  presume  that  it  was  the  intention 
such  was  the  intention  of  the  devisor  of  the  devisor  that  forfeiture  should 
cannot  be  questioned,  for  the  language  extend  only  to  the  case  wherein  it  is 
and  structure  of  the  will  can  express  prescribed.  Such  would  be  the  con- 
nothing  else.  struction  applied  to  all  written  instru- 

"  We  come  now  to  consider  the  first  ments  containing  like  expressions.  A 
condition.  Under  the  rule  just  stated,  limitation,  too,  whereby  an  estate  may  be 
the  forfeiture  of  this  condition,  if  there  determined,  must  be  clearly  expressed 
were  a  devise  over  dependent  thereon.  In  order  to  be  enforced  as  such.  2 
would  divest  defendant  of  the  title.  Redfield  on  Wills  668,  §  18.  It  cer- 
But,  as  we  have  seen  there  is  no  devise  tainly  ought  not  to  rest  upon  construe- 
over  coupled  with  this  condition,  we  tion  which  will  do  violence  to  the 
must  then  inquire  whether  the  non-per-  rules  of  our  lang^uage,  and  is  not  in 
formance  of  the  condition  produces  accord  with  the  usual  manner  of  ex- 
the  same  effect,  namely,  divests  defend-  pressing  our  intentions, 
ants  of  the  title  conferred  by  the  will.        *'  The  condition  under  consideration, 

'*  When  there  is  no  limitation  over,  in  being  for  the  benefit  of  plaintiff,  with- 

a  devise  upon  a  condition,  raising  an  out  any   expressed  intention   that  its 

estate  in  another  upon  its  breach,  the  breach  shall  work  a  forfeiture  of  the 

condition  or  proviso  is  not  always  con>  estate,  should  be  regarded  as  creating 

strued  as  a  limitation  whereby  the  first  a  trust  or  charge  upon  the  land  in  her 

estate  devised  may  be  defeated.   Green-  favor,  to  be  enforced  as  other  trusts 

leaf's  Cruise,  tit.  x6,  ch.  2,  ^  34.    As  and  charges,  and  not  as  a  limitation 

the  intention  of  the  testator  must  be  upon  the  estate  devised.    This  ia  the 

followed,    the     estate    devised     upon  doctrine    announced    in    many     cases 

condition  will  be  defeated  or   upheld  arising  under  similar  conditions.     An 

after  the  condition  broken,  as  such  in-  extended  review  of  these  cases  is  not 

tention  may  be  discovered  in  the  Ian-  called  for;  a  simple  citation  of  those 

g^uage  and  construction  of  the  will.    It  which    have  come  under  our  obser- 

appears    quite    plain    to    us,   that  the  vation  is  deemed  sufficient.    Fox   v. 

testator  in  the  will  before  us  did  not  Phelps,  17  Wend.  (N.  Y.)  393;  Doe  v. 

intend  that  the  estate  devised  to  the  Woods,  Bush.  (N.  Car.)  290;  Taft  v. 

defendant   should    terminate  upon  his  Morse,  4  Met.  (Mass.)  523;  Ward  v. 

failure  to  perform  the  condition  first  Ward,  15  Pick.  (Mass.)  511;  Sheldon 

expressed.    The    language   of  the  in-  v.  Purple,  15  Pick.  (Mass.)  528;   Han- 

strument  fails  to  convey  any  such  in-  na^s  Appeal,  31    Pa.   St.  53;   lluckett 

tention.    That  such  intention   existed  v.   White,   10  Gill   &   J.  (Md.)    480; 

we  cannot  presume,  for  the  law  does  Sands  v.  Champlin,  i    Story   (U.   S.) 

not  favor  forfeitures,  and  will  not,  by  376;  Veazey  v.  Whitehouse,  10  N.  H. 

implication    or    construction,    create  409;  Jennings  v.  Jennings,  37  III.  518. 

them.    That    the    intention    did    not  It  is  our  .opinion  that  the  first  condition 

exist  in  the  mind  of  the  testator  ap-  expressed  in  the  will  does  not  operate 

pears  quite  certain,  from  the  fact  that  as  a  limitation  upon  the  estate  therein 

the  question  was  before  her,  and  con-  devised  to  defendant  and  his  heirs,  and 

templated  by  her,  and  yet  no  such  in-  therefore,    that  a  breach  or  Don-per- 

tention  is  expressed.    The  question  of  formance  of  such  condition  does  not 

forfeiture  of  the  estate  on  account  of  operate  to  divest  the  title  held  under 

the  non-performance  of  the  condition  the    will. "      Comfare    Hogeboom    v, 

we  know  was  contemplated  by  the  tes-  Hall,  24  Wend.  (N.  Y.)  146;  Lindsey 

tator,  because  she  provided  (ox  a  for-  v.  Lindsey,  45  Ind.  552;  Hanna's  Ap- 

feiture  upon  the  failure  of  the  devisee  peal,  31  Pa.  St.  53. 
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will,  and  any  expression  which  clearly  manifests  such  an  inten- 
tion will  be  sufficient.^ 

1.  3  Jarm.  on  Wills  (5th  ed.)  *i ;  i  In    Lewis   v,  Mathews,  L.  R.,  8  Eq. 

Roper    on    Leg.    (3d    ed.)   645.     See  281,  Makins^V.C,  said:  '*  As  a  general 

Tattersall    v,    Howell,   2    Meriv.    26;  rule,  there   must   be  unequivocal  evi* 

Maud  V.  Maud,  27  Beav.  615;   Finlaj  dence  of  an  intention  to  act,  and  that 

t'.  King,  3  Pet.  (U.  S.)  346;  Lindsey  v.  evidence  is  best  given  by  the  probate  of 

Lindsej,  45  Ind.  552 ;  Brown  v,  Evans,  the  will." 

34  Barb.  (N.  Y.)  594;  Rushmore  v.  It  seems,  however,  that  if  the  legacy 
Rushmore  (Supreme  Ct.),  12  N.  Y.  is  directed  to  be  paid  within  twelve 
Supp.  776;  Dustan  v.  Dustan,  i  Paige  months,  and  there  is  nothing  to  show 
(N.  Y.)  C09;  Morgan  v.  Darden,  3  that  the  executor  refuses  to  act,  he  is 
Den.  (N.  Y.)  203;  Fox  v.  Phelps,  17  entitled  to  his  legacy  if  he  survives  the 
Wend.  (N.  Y.)  393;  Matter  of  Hohman,  twelve  months.  Brydges  v,  Wotton,  i 
37  Han  (N.  Y.)  250;  Booth  v.  Bap-  Yes.  &  B.  134.  But  if  the  executor  acts  ' 
tist  Church,  126  N.  Y.  242  ;  Tilley  r.  fraudulently,  the  mere  taking  out  pro- 
King,  109  N.  Car.  461 ;  Sims  v.  Smith,  bate  will  not  entitle  him  to  his  leg- 
6  Jones  Eq.  (N.  Car.)  347;  Huck-  acy.  Harford  v.  Browning,  i  Cox  302. 
ab^  V,  Swoope,  20  Ala.  491;  Buck  v.  The  presumption  that  a  legacj'  to  an 
Paine,  75  Me.  5S2;  Wheeler  v.  Walker,  executor  is  given  to  him  in  that  char- 

2  Conn.  196;  Vanmeter  v,  Vanmeters,  acter  for  his  trouble,  may  be  rebutted  : 

3  Gratt.  (Va.)  148;  Crawford  t;.  Pat-  **i.  If  some  other  motive  is  expressed, 
terson,  11  Gratt.  (Va.)  364;  Brown  v.  as  if  the  gift  is  to  *my  friend  and  ex- 
Concord,  33  N.  H.  28jK  ;  Worman  v,  ecutor.'  In  re  Denby,  3  De  G.  F.  &  J. 
Teagarden,  2  Ohio  St.  380;  Hapgood  v,  350;  Dix  v.  Reed,  i  Sim.  &  Stu.  237; 
Houghton,  2 2  Pick.  (Mass.) 480;  Tower's  Burgess  v.  Burgess,  i  Colly.  367;  Bubb 
Appropriation,  9  W.  &  S.  (Pa.)  103;  v,  Yelverton,  L.  R.,  13  Eq.  131. 

Plant  v.  Weeks,  39  Mich.  117.  "  2.  If  the  gifts  to  the  executors  are 

Oifta   to  BxeeuUm. —  A   general    or  unequal  in  amount,  or  a  legacy  is  given 

specific  legacy  given  by  a  testator  to  his  to  one  and  not  the  other.    Cockerel  1  v. 

executors,  whether  under  the  title  of  Barber,  2  Russ.  585;  lewis  f.  Lawrence, 

executor  or  not,  is /rf  ma  yacftf  given  to  L.  R.,  8  Eq.  345;  wildes  v,  Davies,  i 

them  in  that  character,  and,  therefore,  S.  &  G.  475. 

they  are  not  entitled  to  it  if  they  de-  *'  3.  If  the  gift  is  after  a  life  interest, 
cline  or  are  incapable  of  undertaking  In  re  Reeves*  Trusts,  4  Ch.  Div.  8ai. 
the  office.  Theobald  on  Wills  (2d  ed.)  "4.  If  there  is  a  direction  that  in  tne 
287;  Reed  v,  Devaynes,  2  Cox  285;  event  of  the  executor's  death  before 
Calvert  v.  Sebbon,  4  Beav.  222;  Han-  the  testator,  his  legacy  is  to  go  to  his 
bury  V.  Spooner,  5  Beav.  630 ;  In  re  next  of  kin.  In  re  Banbury's  Trusts, 
Hawkins'  Trusts,  33  Beav,  570;  Piggott  Ir.  R.,  xo  Eq.  408. 
f .  Green,  6  Sim.  72 ;  Slaney  r>.  Wat-  "  5.  The  presumption  does  not  arise  if 
nev,  L.  R.,  2  Eq.  418.  the  gift  is  of  residue.  Parsons  v.  Saf- 
in America,  the  rule  has  been  recog-  fery,  9  Pr.  578;  Griffith  v.  Pruen,  11 
nized,  although  the  force  of  the  pre-  Sim.  202 ;  Christian  v,  Devereux,  12 
sumption  is  weakened  by  the  fact  that  Sim.  264."  Theobald  on  Wills  (2d  ed.) 
the  executor  is  entitled  to  commissions.  287,  288. 

Billingslea  v,  Moore,  14  Ga.  370 ;  Morris  Testamentary  Tntatees  —  Gifts  to. — 
V.  Kent,  2  Edw.  Ch.  (N.  Y.)  175 ;  Roth-  The  above  principles  applicable  to  gifts 
mahler  v,  Myers,  4  Desaus.  (S.  Car.)  to  one  who  is  executor,  apply  as  well  to 
315.  See  Kirkland  v.  Narramore,  105  gifts  to  testamentary  trustees.  Hoi- 
Mass.  31.  lingsworth  v.  Grasett,  15  Sim.  52. 

To  entitle  the  executor  to  take  the  But  in  the  case  of  a  bequest  to  a 

legacy,it  is  sufficient  if  he  either  prove  testamentary  trustee,  the  legacy  does 

the  will,  which  he  may  do  at  any  time  not  vest  if  he  die  after  probate  without 

before  the  estate  is  fully  administered,  doing  any  act  to  accept  the  trust,  al- 

or  act  as  executor.    Theobald  on  Wills  though  before  the  executor  had  settled 

(2d  ed.)  287 ;  Hollings worth  v,  Grasett,  the  estate.  Kirkland  v.  Narramore,  105 

15  Sim.  52;  Angermann  v.  Ford,  29  Mass.  31. 

Beav.  349;  Harrison  v.  Rowley,  4V  es.  CondlMoiis — ^Limitations— Conditional 

Jr. 212;  Lewis  7^  Mathews,   L.  R.,  8  Limitations. — "By  the  common  law,  a 

Eq.  277.  condition  annexed  to  real  estate  could 
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be  reserved  only  to  the  grantor  or  de-  which  gives  them  the  right  to  enter  as 
visor  and  his  heirs.  Upon  a  breach  of  of  their  old  estate,  upon  the  breach  of 
the  condition,  the  estate  of  the  grantee  the  condition.  This  possibility  of  re- 
or  devisee  was  not  i^j^yVzc/^  terminated,  verter,  as  it  is  termed,  arises  in  the 
but  the  law  permitted  it  to  continue  grantor  or  devisor  immediately  on  the 
beyond  the  time  when  the  contingency  creation  of  the  conditional  estate.  It  is 
upon  which  it  was  given  or  granted  hap-  otherwise  where  the  estate  in  fee  is 
pened,  and  until  an  entry  or  claim  was  limited  over  to  a  third  person  in  case  of 
niade  by  the  grantor  or  his  heirs,  or  the  a  breach  of  the  condition.  Then  the 
heirs  of  the  devisor,  who  alone  had  the  entire  estate,  by  the  same  instrument, 
right  to  take  advantage  of  a  breach.  3  passes  out  of  the  grantor  or  devisor. 
Bl.  Com.  156;  4  Kent's  Com.  (6th  ed.)  The  first  estate  vests  immediately,  but 
122,  127.  Hence  arose  the  distinction  the  expectant  interest  does  not  take  ef- 
between  a  condition  and  a  conditional  feet  until  the  happening  of  the  con- 
limitation.  A  condition,  followed  by  a  tingency  upon  which  it  was  limited  to 
limitation  over  to  a  third  person  in  case  arise.  But  both  owe  their  existence  to 
the  condition  be  not  fulfilled  or  there  the  same  grant  or  gift ;  they  are  created 
be  a  breach  of  it,  is  termed  a  condi-  unoflatu;  and  being  an  ultimate  dispo- 
tional  limitation.  sition  of  the  entire  fee,  as  well  after  as 

'*A  condition  determines  an  estate  before  the  breach  of  the  condition, 
after  breach,  upon  entry  or  claim  by  a  there  is  nothing  left  in  the  grantor  or 
grantor  or  his  heirs,  or  the  heirs  of  the  devisor  or  his  heirs.  The  right  or  pos- 
devisor.  A  limitation  marks  the  period  sibility  of  reverter,  which,  on  the 
which  determines  the  estate,  without  creation  of  an  estate  in  fee  on  condition 
anj'  act  on  the  part  of  him  who  has  the  merely,  would  remain  in  him,  is  given 
next  expectant  interest.  Upon  the  hap-  over  by  the  limitation  which  is  to  take 
pening  of  the  prescribed  contingency,  effect  on  the  breach  of  the  condition, 
the  estate  first  limited  comes  at  once  to  **  One  material  difference,  therefore, 
an  end,  and  the  subsequent  estate  arises,  between  an  estate  in  fee  on  condition 
If  it  were  otherwise,  it  would  be  in  the  and  on  a  conditional  limitation,  is  briefly 
power  of  the  heir  to  defeat  the  limita-  this:  that  the  former  leaves  in  the 
tion  over,  by  neglecting  or  refusing  to  grantor  a  vested  right,  which  by  its 
enter  for  breach  of  the  condition.  This  very  nature  is  reserved  to  him,  as  a 
distinction  was  originally  introduced  in  present  existing  interest,  transmissible 
the  case  of  wills,  to  get  rid  of  the  em-  to  his  heirs ;  while  the  latter  passes  the 
barrassment  arising  from  the  rule  of  whole  interest  of  the  grantor  at  once, 
the  ancient  common  law,  that  an  estate  and  creates  an  estate  to  arise  and  vest 
could  not  be  limited  to  a  stranger,  upon  in  a  third  person,  upon  a  contingency, 
an  event  which  went  to  abridge  or  de-  at  a  future  and  uncertain  period  of 
stroy  an  estate  previously  limited.  A  time.  A  grant  of  a  fee  on  condition 
conditional  limitation  is  therefore  of  a  only  creates  an  estate  of  a  base  or  de- 
mixed  nature,  partaking  both  of  a  con-  terminable  nature  in  the  grantee,  leav- 
dition  and  of  a  limitation  ;  of  a  condi-  ing  the  right  or  possibility  of  reverter 
tion,  because  it  defeats  the  estate  pre-  vested  in  the  grantor.  Such  an  inter- 
viously  limited ;  and  of  a  limitation,  est  or  right  in  the  grantor,  as  it  does 
because,  upon  the  happening  of  the  not  arise  and  take  effect  upon  a  future 
contingency,  the  estate  passes  to  the  uncertain  or  remote  contingency,  is  not 
person  having  the  next  expectant  in-  liable  to  the  objection  of  violating  the 
terest,  without  entry  or  claim.  rule  against  perpetuities,  in  the  same 

"  There  is  a  further  distinction  in  the  degree  with  other  conditional  and  con- 

nature  of   estates    on    condition,  and  tingent  interests  in  real  estate  of  an 

those  created  by  conditional  limitation,  executory  character.    The  possibility 

which   it  may  be  material    to  notice,  of  reverter,  being  a  vested  interest  in 

Where  an  estate  in  fee  is  created  on  real  property,  is  capable  at  all  times  of 

condition,  the  entire  interest  does  not  being  released   to  the  person  holding 

pass  out  of  the  grantor  by  the  same  in-  the  estate  on  condition,  or  his  grantee, 

strument  or  conveyance.    All  that  re-  and,  if  so  released,  vests  an  absolute 

mains,  after  the  gift    or  grant   takes  and    indefeasible    title  thereto.      The 

effect,  continues  in  the  grantor  and  goes  grant  or  devise  of  a  fee  on  condition 

to  his  heirs.    This  is  the  right  of  entry,  does  not,  therefore,  fetter  and  tie  up 

as  we  have  already  seen,  which,  from  estates,  so  as  to  prevent  their  aliena- 

the  nature  of  the  grant,  is  reserved  to  tion,  and  thus  contravene  the  policy  of 

the  grantor  and   his  heirs    only,  and  the  law  which  aims  to  secure  the  free 
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b.  Conditions  Precedent  and  Subsequent  Distin- 
guished.— A  condition  precedent  is  one  which  must  be  per- 
formed before  the  interest  affected  by  it  can  vest.  A  condition 
subsequent  is  one  by  which  an  interest  already  vested  may  be 
divested,*  or  a  contingent  interest  defeated  before  vesting.* 
Whether  a  condition  is  precedent  or  subsequent  is  a  question  of 
construction,  in  regard  to  which  very  little  help  can  be  derived 
from  decided  cases.  It  may,  however,  be  observed,  that  as  be- 
tween a  contingent  remainder  and  a  vested  remainder,  subject  to 
a  divesting  contingency,  the  question  depends  upon  whether 
the  condition  is  incorporated  into  the  gift  to,  or  description  of, 
the  remainder-man,  or  is  added  as  a  separate  clause  after  words 
which  have  already  given  a  vested  interest.'  The  fact  that  the 
condition  requires  something  to  be  done  which  may  take  time,  is 
a  circumstance  in  favor  of  construing  it  as  a  condition  subse- 
quent."*     On  the  other  hand,  the  fact  that  the  condition  involves 

and  unembarrassed  dispOBition  of  real  N.  J.  L.  344;  Woodward  v.  Walling,  31 

property.     It  is  otherwise  with  gifts  or  Iowa  535. 

grants  of  estates  in  fee,  with  limitations  1.  2  Jarm.  on  Wills  (5th  ed.)  *2.  See 
over  upon  a  condition  or  event  of  an  Woodcock  v.  Woodcock,  Cro.  El.  795 ; 
uncertain  or  indeterminate  nature.  Pophamv.  Bampfield,  x  Vern.  79;  Davis 
The  limitation  over  being  executory,  v.  Angel,  31  Beav.  223;  4  De  G.  F.  &  J. 
and  depending  on  a  condition,  or  an  524;  Finlay  v.  King,  3  Pet.  (U.  S.)  346; 
event  which  may  never  happen,  passes  Tiliey  v.  King,  109  N.  Car.  461 ;  White- 
no  vested  interest  or  estate.  It  is  im-  head  v,  Thompson,  79  N.  Car.  450; 
possible  to  ascertain  in  whom  the  ulti-  Misenheimer  v.  SiiTord,  94  N.  Car. 
mate  right  to  the  estate  may  vest,  or  592 ;  Wellons  v.  Jordan,  83  N.  Car.  371 ; 
whether  it  will  ever  vest  at  all,  and  Cox  v.  Bird,  65  Ind.  281;  Matter  of 
therefore  no  conveyance  or  mode  of  Whittemore's  Estate  (Supreme  Ct.), 
alienation  can  pass  an  absolute  title,  14  N.  Y.  Supp.45^;  Rushmore  v.  Rush- 
because  it  is  wholly  uncertain  in  whom  more  (Supreme  Ct.),  12  N.  Y.  Supp. 
the  estate  will  vest  on  the  happening  776;  Tappan's  Appeal,  52  Conn.  412; 
of  the  event  or  breach  of  the  condition  Irvine  v.  Irvine  (Ky.  1091),  15  S.  W. 
upon  which  the  ulterior  gift  is  to  take  Rep.  511;  Nevins  v.  Gourley,  95  111. 
effect.    .    .    .  206 ;  97  111.  365 ;    Hammond   v,  Ham- 

^  Such  limitations  include  certain  es-  mond,  55  Md.  575 ;  Jenkins  v.  Merritt, 

tates  in  remainder,  as  well  as  gifts  and  17  Fla.  304;  Marwick  v.  Andrews,  25 

grants,  which,  when  made  by  will,  are  Me.  525;  Birmingham  v.  Lesan,  77  Me. 

termed  executory  devises,  and  when  494;  Webster  t^.  Morris,  66  Wis.  366. 

contained  in  conveyances  to  uses,  as-  Bqnlty  Will  KelleTe  Against  Condl- 

sume  the  name  of  springing  or  shifting  tions    Praeedaiit. — Where  there  is  no 

uses."    Bigelow,  J.,  in  Brattle  Square  gift  over,  and  the  parties  can  be  placed 

Church  V,  Grant,  3  Gray  (Mass.)  146.  in  the  same  situation  as  if  the  condi- 

Where,  in  a  testamentary  writing,the  tion  had  been  performed,  equity  will 

words  '*  in  the  event  of  its  becoming  relieve  against  even  a  condition  pre- 

necessary,"  equivalent  to ''if  it  become,"  cedent.    Otherwise,  if  there  is  a  gift 

or  ^  provided  it  become,*'  etc.,  were  em-  over,  or  the  parties  cannot  be  placed  in 

ployed,  it  was  held  that  a  conditional  statu  quo.  Hollinrake  v.  Lister,  i  Russ. 

bequest  and  not  a  limitation  was  in-  508;  Taylor  t;.  Popham,  i  Bro.C.C.  168. 

tended    by   the   testator.     Mackay   v.  8.  Egerton  v.  Lord  Brownlow,  4  H. 

Moore,  Dudley  (Ga.)  94.   See  further,  L.  Cas.  i,  stated  in  note  to  Rbmaik- 

upon  the  subject,  4  Kent's  Com.  '127 ;  ders,  vol.  20,  p.  851. 

I  Greenleafs  Cruise,  tit.  16,  ch.  2,  ^  30;  8.  See  Remainders,  vol.  20,  p.  850. 

Newellv.Nichols,7sN.  Y. 78;  Hooper  4.  Theobald  on  Wills  (2d  ed.)  399; 

V,  Cummings,  45  Me.  359;  Bangor  v.  Popham  v.  Bampfield,  i  Vern.  79;  Pey- 

Warren,  34  Me.  324;  Den  v.  Hance,  11  ton  v.  Bury,  2  P.  Wms.  626  ;  Duddy  v. 
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something  in  the  nature  of  a  consideration,  is  a  circumstance  in 
favor  of  construing  it  as  a  condition  precedent.* 

c.  Time  of  Performance — Ignorance  of  the  Existence 
OF  Condition  as  an  Excuse  for  Non-performance. — Condi- 

tions,  whether  precedent  or  subsequent,  must  be  performed  with- 
in a  reasonable  time.* 

A  condition  subsequent  not  performed,  owing  to  the  ignorance 
of  the  devisee  or  legatee  of  its  existence,  nevertheless  works  a  for- 
feiture where  the  property  is  given  over,  both  in  the  case  of  real 
and  personal  estate,'  unless  the  devisee  is  also  the  heir,  who  has  a 
title  independent  of  the  will."*  Upon  the  same  principle  it  has 
been  held  that  a  legacy  not  claimed  within  the  time  specified  by 
the  will  is  subject  to  a  clause  of  forfeiture,  although  the  legatee 

Gresham,  L.  R.,  2  Ir.  443;  Cannon  v.  Smith,  37  Miss.  646;  Stone  v.  Hex- 

Apperson,   14  Lea   (Tenn.)    553.     See  ford,  8   Blackf.   (Ind.)  453;   Cross   v. 

Hammond  v.  Hammond,  55  Md.  575;  Carson,  8  Blackf.  (Ind.)  138;  Petro  r. 

Jenkins  v.  Merritt,  17  Fla.  304;  Mar-  Cassiday,  13  Ind.  289;  Lindsey  v.  Lind- 

wick  V.  Andrews,  25  Me.  525;  Merrill  t^  sey,  45  Ind.  552;   Sammis  t'.  Sammis, 

EmerTi  10  Pick.  (Mass.)  571.  14  R.  I.  134;  Clapp  v.  Clapp,  6  R.   I. 

1.  Theobald  on  Wills  (2d  ed.)  400;  129;  Campbell  v.  McDonald,  10  Watts 

Ackerly  v.  Vernon,  WiUes  153  ;  In  re  (Pa.)  179;  Merrill  v,  Wisconsin  Female 

Welstead,  25  Beav.  6x2;   Booth  v.  Bap-  College,  74  Wis.  415;  Jennings  v.  Jen- 

tist  Church,  126  N.  Y.  342;  Tilley  v,  nines,  27  111.  518;  Nevins  v,  Gourley, 


King,    109   N.   Car.  461;    Marston   v.    95  111.  206;  Woodward  r.  Walling,  31 

j'33 ;  Laurens  v,  I^ucas,  6  Rich, 
person,  14  Lea  (Tenn.)  553;  Merrill  v,     Eq.  (S.  Car.)  217;  Bowman  v.  Long,  23 


Marston,  47  Me.  495;  Cannon  v.  Ap-     Iowa  533;  Laurens  v,  I^ucas,  6  Rid 


Wisconsin    Female   College,   74   Wis.  Ga.  347 ;  Vaughan  v.  Vaughan,  30  Ala. 

417.     But  see  Hammond  v,  Hammond,  339;  Kirkman  v.  Mason,  17  Ala.  134; 

^5  Md.  575;    Lindsey   v.   Lindsey,   45  Rhett  t;.  Mason,  18  Gratt.  (Va.)  541. 
Ind.  553.  See  further,  upon  the  general        2.  Drew  i'.  Wakefield,  54  Me.  295; 

question  of  construction,  Yale  College  Ross  v,  Tremain,  2  Met.  (Mass.)  495; 

xf, Runkle,  10 Biss. (U.S.)  300 ;  Finlay v.  Carter  v.  Carter,  14  Pick.  ( Mass.)  424 ; 

King,  3  Pet.  (U.  S.)  346;  Robbins  v.  Ward  v,  Patterson,  46  Pa.  St.  372. 
Gleason,  47  Me.  259 ;  Stark  v.  Smiley,         In  regard   to  gifts  dependent  upon 

25  Me.  201 ;  Birmingham  v,  Lesan,  77  marriage  with  consent,  see  infra^  this 

^e.  494;  Piatt  f.  Piatt,  42  Conn.  330;  title.  Conditions  in  Restraint  of  Idar' 

Tappan's  Appeal,  52  Conn.  412 ;  Casey  riage — Performance  and  Waiver, 
V.  Casey,  55  Vt.  518;  Dunbar  v.  Dun-        8.  2   Jarm.  on  Wills  (5th  cd.)  *I4; 

l>&r,  3  Vt.  472;  Barruso  v.   Madan,   2  Theobald  on  Wills  (2d  ed.)  45;  In  re 

Johns.  (N.  Y.)  145;  Minot  v,  Prescott,  Hodges'  Trusts,  L.  R.,  16  Eq.  92;  Por- 

14  Mass.  496;  Bradstreet  v.  Clark,  21  ter  v.  Pry,  x  Vent.  197;  Ostley  v.  Earl 

Pick.  (Mass.)  389;  Hayden  v,  Stough-  of  Essex,  L.  R.,  18  Eq.  290;  Burgess  v. 

ton,    5    Pick.    (Mass.)   528;    Ward   v,  Robinson, 3  Meriv.  7 ;  Carter  t/.  Carter, 

Ward,  15  Pick.  (Mass.)  511 ;  Webster  v.  3  K.  &  J.  618. 

Morris,  66  Wis.  366;  Meakin  t/.Duvall,  CondltionB  Procedeiit. — Non-perform- 
43  Md.  372  ;  West  v,  Biscoe,  6  Har.  &  ance  of  a  condition  precedent  which 
J.  (Md.)  46iB;  Creswell  v,  Lawson,  7  must  be  performed  during  life  of  testa- 
Gill  &  J.  (Md.)  240;  Maddox  v,  Ne-  tor,  is  not  excused  by  the  fact  that  the 
groes  Price,  17  Md.  413;  Smith  v.  legatee  was  not  informed  that  a  legacy 
Jewett,40  N.  H.  530;  Veazey  7'.  White-  would  be  given  upon  the  condition, 
house,  10  N.  H.  409;  Calkins  v.  Smith,  Merrill  v.  Wisconsin  Female  Collie, 
41  Mich.  409;  Johnson  v.  Warren,  74  74  Wis.  415.  See  Johnson  v,  Warren, 
Mich.  49X ;  Conrad  v.  Long,  33  Mich.  74  Mich.  494. 

78;  Ely  V.  Ely,  20  N.  J.  Eq.  43;  Rey-        4.  Doe    r\  Beauclerk,  11   East   667; 

nolds  V.  Denman,  20  N.  J.  Eq.  218;  Doe  v.  Crisp,  8  Ad.  &  El.  778;  35  E.  C. 

Jackson  v.  Kip,  8  N.  J.  L.  241;  Burnett  L.  522;  Martin  v,  Ballou,  13  Barb.  (N. 

V,   Strong,  26  Miss.   1x6;   Cheairs  v,  Y.)  1x9. 
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received  no  notice  of  the  legacy  or  of  the  death  of  the  testator.* 
But  if  there  is  no  gift  over  and  the  parties  can  be  placed  in  the 
same  situation  as  if  the  condition  had  been  strictly  performed, 
equity  will  grant  relief.* 

rf.  Impossible,  Impolitic,  Immoral,  or  Illegal  Condi- 
tions.— As  regards  realty,  if  the  condition  upon  which  a  devise 
depends  is  impossible,  impolitic,  immoral,  or  illegal,  in  its  creation, 
or  afterwards  so  becomes,  otherwise  than  by  the  act  of  the  testa- 
tor, the  devise  is  itself  void  ;*  if  it  becomes  impossible  by  the  act 
of  the  testator,  the  condition  is  itself  discharged.*  As  regards 
personalty,  by  the  rule  of  the  civil  law  which  has  been  adopted  by 
courts  of  equity,  where  a  condition  precedent  is  originally  impos- 
sible, or  is  made  so  by  the  act  or  default  of  the  testator,  or  is  ille- 
gal as  involving  malum  prohibitum^  the  bequest  is  absolute.  But 
where  the  performance  of  the  condition  is  the  sole  motive  of  the 
bequest,  or  its  impossibility  was  unknown  to  the  testator,  or  the 
condition  which  was  possible  in  its  creation  has  since  become  im- 
possible by  act  of  God,  or  where  it  is  illegal,  as  involving  ma- 
lum in  se,  both  gift  and  condition  are  void.*  Legacies  charged  on 

1.  Theobald  on  W^ills  (2d  ed.)  451 ;  father  of  the  legatees,  should  be  manu- 
Burgess  v,  Robinson,  3  Meriv.  7;  Tulk  mitted  by  him  or  suffered  to  go  at  large 
v.  Houlditch,  Ves.  &B.  248;  Powell  v.  and  enjoy  the  proceeds  of  their  own 
Rawle,  L.  R.,  18  £q.243.  See  Stover's  labor,  was  defeated  by  such  void  condi- 
Appcal,  77  Pa.  St.  282.  tion. 

As  to  filing  a  bill  for  administration^  A  testator,  who  died  in  1849,  ^^^^  ^^ 

see  Tolner  v.  Marriott,  4  Sim.  19.  force  his  will  bearing  date  Oct.  2,  1840, 

2.  Hollinrake  v.  Lister,  z   Russ.  508.  in    the    following    language,    to    wit : 
S.  2  Jarm.  on  Wills  (5th  ed.)  '9,  *I2;  "  After  all  my  debts  are  paid  I  will  and 

Theobald  on  W^ills  (2d  ed.)  400;  Sbep.  bequeath  to  my  brother  F.  all  of  my 

Touch.  132;     Co.    Litt.    206    b.     Sec  property,  on   certain  conditions  made 

Priestley    v.  Holgate,  3  K.  &  J.  268;  with  him.     Should  he  decline  taking  it, 

Egerton  v.  Brownlow,  4  H.  I-.  Cas.  i ;  I  will  and  bequeath  it  to  the  Rev.  B.,on 

Caldwell  v,   Cresswell,  L.   R.,  6  Ch.  the  same  conditions.      I  appoint  my 

278;  Boyce  v,  Boyce,  16  Sim.  476;  Car-  said  brother  F.  my  executor."  Shortly 

tcr  t;.  Carter,  39  Ala.  579;  Johnson  v.  after  testator's  dea'lh,  F.  qualified  as  ex- 

Clarkson,  3  Rich.  Eq.  (S.  Car.)  305.  ecutor.     With  the  will  were  found  sev- 

4.  Co.  Litt.  206  b.,  $  334 ;  Theobald  eral  unattested  papers  signed  by  the 
on  Wills  (2d  ed.)  400.  See  Gath  v,  testator,  and  bearing  dates  subsequent 
Burton,  i  Beav.  478 ;  Dailey  v,  Lang-  to  the  date  of  the  will,  in  which  he,  the 
worthy,  3  Bro.  P.  C.  359.  testator,  expressed  his  desire,  and  de- 

5.  2  Jarm.  on  Wills  (5th  ed.)  ♦12,  »I3.  clared  it  to  be  one  of  the  conditions 
See  Brown  v.  Peck,  x  Eden  140 ;  Wren  mentioned  in  his  will,  that  his  slaves 
t'.  Bradley,  2  De  G.  &  S.  49;  Wilkinson  should  be  emancipated,  if  it  could  be 
V.  Wilkinson,  L.  R.,  12  Eq.  604 ;  Culin*s  done  without  evasion  of  the  law,  and  in 
Appeal,  20  Pa.  St.  243 ;  Stover's  Appeal,  which  he  ordered  certain  legacies  to  be 
77  Pa-  St.  282  ;  Smith  v.  Dunwoody,  19  paid,  and,  in  a  certain  contingency,  dis- 
Ga.  237;  Pinckard  v.  McCoy,  22  Ga.  tribution  of  his  whole  estate.  To  a  bill 
38;  Lusk  V,  Lewis,  32  Miss.  297 ;  Five  filed  by  the  next  of  kin  to  the  testator. 
Points  House  v.  Amerman,  11  Hun  (N.  claiming  that  a  trust  resulted  to  them, 
Y.)  161 ;  Cooper  v.  Clason,  3  Johns.  F.  answered  and  stated  that  he  had 
Ch.  (N.  Y.)  521.  never,    before  testator's  decease,  seen 

Thus,  in  Carter  v.  Carter,  39  Ala.  either  his  will  or  any  of  the  papers  ac- 

579t  it  was  held  that  a  devise  or  legacy,  companying  it,  *'  although  testator  had 

the  vesting  of  which  was  made  to  de-  at  different  times  conversed  with  him 

pend  on  the  precedent  condition,  that  upon  the  first  and    principal   subject 

certain  slaves,  which  belonged  to  the  mentioned  in  the  papers  accompanying 
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land  are  governed  by  the  rules  peculiar  to  realty;*  a  legacy 
charged  on  both  real  and  personal  property  will,  so  far  as  it  is 
payable  out  of  each  species  of  property,  be  governed  by  the  rules 
applicable  to  that  species.*  If  the  performance  of  a  condition 
subsequent  is  impossible  or  illegal  at  the  time  of  its  creation,  or 
afterwards  becomes  impossible,  either  by  the  act  of  God  or  of  the 
law,  or  of  the  grantee,  the  devise  or  legacy  to  which  it  is  annexed 
becomes  absolute.* 

e.  Conditions  in  Restraint  of  Marriage— (i)  As  to  Real 

Estate, — It  seems  to  be  the  better  opinion  that  as  the  principles 
governing  this  species  of  property  are  derived  from  the  common 
law,  a  condition  subsequent  in  reasonable  restraint  of  marriage, 
annexed  to  an  estate  for  life  or  in  fee,  is  valid  ;*  and  as  the  doctrine 


his  will  (the  emancipation  ofhis  slaves),  sons,  is  a  condition  subsequent,  and  void 

and  relied  implicitly  upon  this  defend-  as  against  public  policy, 
ant's  integritv  for  carrying  out  his  in-         So  where  the  gift  is  on  condition  that 

tentions  as  nir   as    he  could    without  the  legatees  support  and  care  for  A,  if 

practicing  any  evasion  of  the  law.'*  A  refuse  the  legatee's  offer  of  support 

It  was  held  that  the  conditions  upon  the  gift  becomes  absolute.     Livingston 

which  F.  held  the  estate  being,  as  stated  v.  Gordon,  84  N.   Y.  136.     And   the 

in  his  answer,  for  the  benefit  of  the  better  opinion  is  that  such  is  the  case 

slaves  of  testator,  were  void  by  the  pro-  even  where  there  is  a  gift  over.     Theo- 

visions  of  the  act  of  1841.    Johnson  t^.  bald  on    Wills  (2d  ed.)  450;  a  Jarm. 

Clarkson,  3  Rich.  Eq.  (S.  Car.)  305.  Wills  (5th  ed.)   12;  Collett  v.  CoUett, 

1.  3  Jarm.  on  Wills  (5th  ed.)  *9.  35  Beav.  312;  SutcHfTe  x>.  Richardson, 

2.  2  Jarm.  on  Wills  (5th  ed.)  '13  ;  L.  R.,  13  £q.  606.  See  Livingston  v» 
Reynish  v.  Martin,  3  Atk.  335.  Gordon,  84  N.  Y.  136. 

8.  2  Jarm.  on  Wills  (5th  ed.)  *io,*i2;        Void  Condltlona  BubBequent. —  Upon 

4  Kent's  Com.  125;  i  Rop.  Leg.  783;  the  same  principle,  if  the  condition  sub; 

Theobald  on  Wills  (2d  ed.)  450;  Co.  sequent  be  void,  the  original  gift  be- 

Litt.  206 a.;  2  Bl.  Com.  *i56;  Thomas  comes  absolute.    Jones  v.  Habersham, 

V,  Howell,   I    Salk.    170;    Walker    v,  3   Woods  (U.  S.)  443.    In   this  case. 

Walker,  2  De  G.  F.  &  J.  255;  Wilkin-  Bradley,  Circ,   J.,  in   considering   the 

son  i;.  Wilkinson,   L.  R.,  12  Eq.  604;  terms  of  a  devise  containing  conditions 

Collett  V.  Collett,  35  Beav.  3x2.     See  subsequent,  said  :  *' This  gift  is  objected 

Davis  V.  Gray,  16  Wall.  (U.  S.)  230;  to  on  account  of  the  condition  against 

Jones  V,  Habersham,  3  Woods  (U.  S.)  alienation.    .    .    .    The    condition    is 

443;  Parker  f.  Parker,  123  Mass.  584;  nothing  but  a  condition    subsequent, 

Merrill  v.  Emery,  10  Pick.  (Mass.)  507;  and,  if  void,  does  not  vitiate  the  gift.'* 
Jones  V.  Doe,  2   111.  276;   George   v.        4.  Theobald  on  Wills  (2d  ed.)  453. 

George,  47  N.    H.  27;  Hammond   v.  See  Jones  v.  Jones,   i  Q^,  B.  Div.  379 ; 

Hammond,  55  Md.  575 ;  Hutchins'  Es-  also  observations  of  Jessel,  M.  R.,  in 

tate,  9  Phila.  (Pa.)  300;  Culin's  Appeal,  Bellairs  v,  Bellairs,  L.  R^  18  Eq.  510; 

20  Pa.  St.  243;  McLachlan  v.  McLach-  Haughton  v,  Haughton,  i  Moll.  611 ; 

Ian,  9  Paige  (N.  Y.)  534;  Merriam  v,  Phillips  v.  Medbury,  7  Conn.  573 ;  Gil- 

Wolcott,  61  How.  Pr.  (N.  Y.  Supreme  son,  C.  J.,  in  Com.  v,  Stauffer,  10  Pa. 

Ct.)  377;  Potter  t'.  McAlpine,  3  Dem.  St.  354. 

(N.  Y.)  X08;  Laurens  v,  Lucas,  6  Rich.        Sucli  is  undoubtedly  the  case  where 

Eq.  (S.  Car.)  217  ;  Conrad  v.  Long,  33  the  restraint  is  partial  only,  as  where 

Mich.  78  ;  Morse  v.  Hayden,  82  N^e.  the  condition   required   marriage  with 

227;   Jordan    v,  Dunn,   13   Ont.   267;  consent,  Salters  v.  Jewks,  2  Ch.   Rep. 

Burnham  v.  Burnham,  79  Wis.  557.  95;   Theobald   on  Wills   (2d   ed.)454; 

Thus,  in  O'Brien  v,  Barkley  (Su-  Hogan  v.  Curtin,  88  N.  Y.  171 ;  or  for- 
preme  Ct.),  60  N.  Y.  St.  Rep.  520,  it  was  bids  marriage  under  age,  or  with  per- 
lield  that  a  provision  in  a  will  that  the  sons  of  a  particular  family  or  national- 
devise,  unless  the  devisee  shall  live  apart  ity.  Theobald  on  Wills  (2d  ed.)  454, 
from  her  husband,  shall  go  to  third  per-  citing  Stackpole  v.  Beaumount,  3  Yes. 
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of  conditions  in  terrorem  does  not  apply  to  realty,  the  condition 
is  good  even  though  there  is  no  gift  over.*  But  a  condition 
in  general  restraint  of  marriage  is  void,  if  imposed  upon  a  tenant 
in  tail,  as  repugnant  to  the  nature  of  the  estate.* 

(2)  Personalty. — In  the  case  of  personalty,  a  condition  subse- 
quent in  general  restraint  of  marriage  is  void.*  The  rule  is  de- 
rived from  the  civil  law  by  which  all  conditions  in  restraint  of 
marriage  were  absolutely  void,  and  marriage  simply  was  a  suffi- 
cient compliance  with  a  condition  requiring  marriage  with  consent 
or  with  a  particular  individual,  or  any,  other  restrictive  circum- 
stance.*    By  the  English  law,  however,  the  principle  has  been  so 

Jr.  89;  Perrin  v.  Lyon,  9  East   170;  If  the    condition    be    precedent,    a 

Duggan  V.   Kelly,  10  J.   R.   Eq.   295 ;  breach  prevents  vesting,  even   though 

Hodgson  t'.  Halu>rd,  xi   Ch.  Div.  959;  the  condition  be  in  general  restraint  of 

Jennert^.  Turner,  29  W.  R.  99;  Haugh-  marriage.     Phillips    v.    Ferguson,    85 

ton  V.  Haughton,  i  Moll.  611 ;  Phillips  Va.  51  x. 

V.  Ferguson,  85  Va.  509.  1.  Haughton   v.  Haughton,   i   Moll. 

But  with  regard  to  the   validity   of  611. 

conditions  in  general  restraint  of  mar-  As    to    whether    the    rule    applies 

riage,  annexed   to  devises  of    realty,  where    real  and  personal    estate    are 

authorities  differ.    On  the  one  hand,  it  g^ven  together,  see   Duddy   v.  Gresh- 

may  be  said  that  the  invalidity  of  such  am,  2  L.  R.  443. 

conditions  in   regard  to  personalty  is  8.  Haughton  v.   Haughton,  x  Moll, 

due  to  principles  derived  from  the  civil  611.    See   Hogan  v.  Curtin,  88  N.  Y. 

law,  and  introduced  into  the  admints-  172. 

tration  of  personalty  by  ecclesiastics,  8.  Theobald  on  Wills  (2d  ed.)  453; 
not  recognized  hy  the  common  law  in  Morley  v.  Rennoldson,  2  Hare  570. 
regard  to  realty.  In  fact,  the  rules  de-  4.  2  Jarm.  on  Wills  (5th  ed.)  *44.  In 
rived  from  the  civil  law  were  merely  Stackpole  v.  Beaumont,  3  Yes.  Jr.  96, 
rules  of  construction,  as  appears  from  Lord  Loughborough  said,  in  regard  to 
the  fact  that  the  testator  could  evade  the  recognition  of  the  doctrine  by 
the  rule  by  throwing  the  sentence  into  courts  of  equity:  ^  It  is  impossible  to 
the  form  of  a  limitation,  which  would  reconcile  the  authorities,  or  range  them 
be  impossible  if  the  rule  were  really  under  one  sensible,  plain,  general  rule, 
founded  upon  any  broad  principle  of  There  can  be  no  gpround  in  the  con- 
public  policy.  See  observations  of  Sir  struction  of  legacies  for  a  distinction 
G.  Jessel,  M.  R.,  in  Bellairs  v.  Bellairs,  between  legacies  out  of  personal  and 
L.  R.,  18  Eq.  516.  On  the  other  hand,  out  of  real  estate.  The  construction 
Jarman  and  other  writers  are  of  opinion  ought  to  be  precisely  the  same.  I  do 
that  conditions  in  general  restraint  of  not  see  more  importance,  in  reality, 
marriage  are  void  upon  the  broad  ground  in  the  distinction  between  conditions 
of  public  policy,  applicable  alike  to  real  precedent  and  subsequent.  The  case  of 
and  personal  property,  since  to  give  all  these  questions  is  plainly  this:  In 
either  man  or  woman  property  subject  deciding  questions  that  arise  upon 
to  such  a  condition  is  to  encourage  legacies  out  of  land,  the  court  very 
illicit  connections.  2  Jarm.  on  Wills  properly  followed  the  rule  that  the 
50;  notes  to  Scott  v.  Tyler,  2  Lead.  Cas.  common  law  prescribes  and  common 
Eq.  (4th  Am.  ed.),pt.  1,47^,  501;  Story  sense  supports,  to  hold  the  condition 
Eq-  Jur.,  ^  280  et  seq.;  Lord  Ellen-  binding  where  it  is  not  illegal.  Where 
borough,  in  Perrin  v.  Lynn,  9  East  170;  it  is  illegal,  the  condition  would  be  re- 
Lord  Blackburn,  in  Jones  v.  Jones,  i  Q.  jected,  and  the  gift  pure.  When  the 
B.  Div.  279.  See  Hogan  v.  Curtin,  88  rule  came  to  be  applied  to  personal  es- 
N.  Y.  171;  Waters  v.  Tazewell,  9  Md.  tate,  the  court  felt  the  difficulty,  upon 
391;  Williams  V.  Cowden,  X3  Mo.  21  x;  the  supposition  that  the  ecclesiastical 
Maddox  v.  Maddox,  11  Gratt.  (Ya.)  court  had  adopted  a  positive  rule  from 
804;  Phillips  V.  Ferguson,  85  Ya.  511;  the  civil  law  upon  legatory  questions, 
Randall  v.  Marble,  69  Me.  310;  Otis  and  the  inconvenience  of  ])roceeding 
V.  Prince,  10  Gray  (Mass.)  581.  by  a  different  rule  in  the  concurrent 
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far  modified  that  a  condition  subsequent  in  partial  restraint  of 
marriage,  as  conditions  not  to  marry  a  particular  person,^  or  not 
to  marry  under  twenty-one,*  or  other  reasonable  age,*  or  without 

consent,  are  sustained  if  there  is  a  gift  over  ;^  but  without  a  gift 

jurisdiction  (it  is  not  right  to  call  it  so),  Ii  the  Bngllsli  Rule  One  of  POliey  or 
in  the  resort  to  this  court  instead  of  Moroly  of  Oo]iatructlo&  Y  —  Upon  this 
the  ecclesiastical  court,  upon  legatory  question  Sir  G.  Jessel,  M.  R.,  said,  in 
questions;  which  after  the  Restoration  Bellairs  v,  Bellairs,  L.  R.,  i8  £q.  516: 
was  very  frequent,  and  in  the  beginning  **  Now  if  the  rule  were  really  one  of 
embarrassed  the  court.  Distinction  policy  you  never  could  evade  it  by  a 
upon  distinction  was  taken  to  get  out  change  in  the  form  of  words.  But  it  is 
of  the  supposed  difficulty.  How  it  admitted  you  can  so  evade  it;  that  if 
should  ever  have  come  to  be  a  rule  of  you  put  it  in  the  form  of  limitation — if, 
decision  in  the  ecclesiastical  court  is  for  example,  you  had  given  this  life 
impossible  to  be  accounted  for,  but  interest  to  this  young  lady  until  she 
upon  this  circumstance,  that  in  the  un-  married,  and  then  upon  marriage  had 
enlightened  ages,  soon  after  the  re-  given  it  over — ^it  is  not  disputed  that 
vival  of  letters,  there  was  a  blind  that  would  have  been  good.  There- 
superstitious  adherence  to  the  text  of  fore,  it  seems  to  be  a  rule  of  construe- 
the  civil  law.  They  never  reasoned ;  tion.  The  reason  of  the  rule  may  have 
but  only  looked  into  the  books,  and  been  policy;  but  the  actual  question 
transferred  the  rules,  without  weighing  the  court  has  to  decide  is  whether,, 
the  circumstances,  as  positive  rules  to  according  to  the  construction,  it  is  a 
guide  them.  It  is  beyond  imagination,  condition  or  a  limitation,  and  if  it  is^ 
except  from  that  circumstance,  how,  in  found  to  be  a  condition,  then  the  reason 
a  Christian  country,  they  should  have  which  made  that  condition  fK /tfrr^rrat 
adopted  the  rule  of  the  Roman  law  with  only  may  have  been  founded  on  policy 
regard  to  conditions  as  to  marriage.  or  supposed  policy ;  but  it  is  the  con- 
"  First,  where  there  is  an  absolute  un-  struction  that  decides  that  it  is  to  be  in 
limited  liberty  of  divorce,  all  rules  as  terrorem^  and  therefore,  strictly  speak- 
to  marriage  are  inapplicable  to  a  sys-  ing,  it  is  a  question  whether  the  testator 
tem  of  religion  and  law  where  divorce  has  absolutely  prohibited  the  marriage* 
is  not  permitted.  Next  the  favor  to  or  whether  he  has  intended  merely  to 
marriage,  and  the  objection  to  the  re-  threaten  that  which  he  knows  cannot 
straint  of  it,  was  a  mere  political  regu-  be  carried  into  effect,  because  the  court 
lation  applicable  to  the  circumstances  construes  it  to  be  in  terrorem,  I  think^ 
of  the  Roman  empire  at  that  time,  and  therefore,  the  rule  is  rather  to  be  con- 
fnapplicable  to  other  countries.  After  sidered  an  arbitrary  rule  of  construction 
the  civil  war,  the  depopulation  occa-  than  to  be  founded  on  public  policy, 
sioned  by  it  led  to  habits  of  celibacy,  and  I  should  hold,  if  it  were  merely' a 
In  the  time  of  Augustus  the  Julian  law,  gift  of  money  arising  from  the  sale  of 
which  went  too  far,  and  was  corrected  real  estate,  that  it  is  governed  by  the 
by  the  Lex  Papia  Poffcea^  not  only  rules  applicable  to  personal  legacies.** 
offered  encouragement  to  marriage,  but  1.  Jarvis  v,  Duke,  i  Vern.  19.  See 
laid  heavy  impositions  upon  celibacy.  Randall  r;.  Payne,  i  Bro.  C.  C.  55; 
That  being  established  as  a  rule  in  re-  Davis  v.  Angel,  4  De  G.  F.  &  J.  524 ; 
straint  of  celibacy  (it  is  an  odd  expres-  Finlay  v.  King,  3  Pet.  (U.  S.)  346; 
sion),  and  for  the  encouragement  of  all  Graydon  v.  Graydon,  23  N.  J.  Eq.  230. 
persons  who  would  contract  marriage,  Conditions  not  to  marry  a  man  of  a 
it  necessarily  followed  that  no  person  particular  religion  or  nationality,  fall 
could  act  contrary  to  it  by  imposing  within  the  same  class.  Duggan  r. 
restraints  directly  contrary  to  the  law.  Kelly,  10  Ir.  Eq.  295;  Perrin  v.  Lyon, 
Therefore  it  became  a  rule  of  construe-  9  East  170;  Hodgson  v,  Halford,  11  Ch. 
tion  that  these  conditions  were  null.  It  Div.  959. 

is  difficult  to  apply-  that  to  a  country  2.  Stackpole  v,  Beaumont,  3  Ves.  Jr. 

where  there  is  no  law  to  restrain  indi-  89.  See  Shackelford  7*.  Hall,  19  111.  212. 

viduals  from  exercising  their  own  discre-  S.  Younge  f.  Furse,  8  De  G.  M.  & 

tion  as  to  the  time  and  circumstances  of  G.  756. 

the  marriage  their  children  or  objects  4.  Lord  Thurlow,  in  Scott  t».  Tyler, 

of  bounty  may  contract."  2  Bro.  C.  C.  488,     See  Sutton  v.  Jewks, 
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over,  such  conditions  are  held  merely  in  terrorem  and  void.'  With 
regard  to  conditions  precedent,  it  has  been  held  that  a  bequest  to 
A,  if  he  marries  B,  only  takes  effect  in  that  event,  and  the  fact 
that  he  married  C  in  the  testator's  lifetime,  and  with  his  approval, 
is  immaterial.^  A  condition  precedent  requiring  consent  to  mar- 
riaee  generally,  without  limitation  of  age,  is  good,  if  there  is  a 
gift  over ;  •  but  if  not,  it  is  considered  in  terrorem  merely  and  void.* 
A  condition  precedent  in  partial  restraint  of  marriage,  as  not  to 
marry  under  a  certain  age,  or  requiring  consent  to  marriage  if 
under  a  certain  age,  is  good,  even  though  there  is  no  gift  over.^ 

2  Ch.  Rep.  95 ;  Ashton  v,  Ashton,  Pre.  after  his  death  does  not  obviate  the  ne- 

Ch.  226;  Chauncj  v,  Grajdon,  2  Atk.  cessity  for  the  consent  of  the  persons 

616;  Hemmingsv.  Munckley,  i  Bro.  C.  named  in  the  will.    Lowry  v,  Patter- 

C-  303;  Creagh   v.   Wilson,   2   Vern.  son,  Ir.  R.,  8  Eq.  372.     And  where  the 

573;  Dashwood  v,  Balkelej,  xo  Ves.  Jr.  gift  is  till  marriage,  the  consent  of  the 

230;  Cleaver  v.  Spurling,  2  P.  Wms.  testator  to  a  marriage  does  not  extend 

526;  Charlton  v.  Coombes,   11  W.  R.  the  gift.    Bullock  v.  Bennett,  7  De  G. 

1038;  Tricker  v.  Kingshorn,  7  W.  R.  M.  &  G.  283.  See  Cooper  v.  Cooper,  6 

652;  Hogan  V,  Curtin,  88  N.  Y.  171;  Ir.  Ch.  217.    Theobald  on  Wills  (2d 

Collier   v.    Slaughter^    20    Ala.    263 ;  ed.)  456. 

Gough  V.  Manning,  26  Md.  347.  8.  Theobald  on  Wills  (2d  ed.)  455 ; 

Such   partial    restriction,   however,  Malcolm  v.  O'Callaghan,  2  Madd.  523; 

must  not  be  unreasonable  or  of  such  Gardiner  •  v.    Slater,   25    Beav.    509 ; 

character  as  to  amount  to  a  total  pro-  Gough  v.  Manning,  26  Md.  347.    But 

hibition.  Thus,  conditions  not  to  mar-  see  i  Story  Eq.  Jur.,  §  290 ;  Phillips  t;. 

ry  a  man  of  a  particular  profession,  or  Ferguson,  85  Va.  512. 

not  seised  of   an  estate    in  fee,  have  €.  Theobald  on  Wills  (2d  ed.)  455 ; 

been  held  void,     i  Eq.  Cas.  Ab.  no,  Reeves  v.  Heme,  5  Yin.  A b.  343,01.  41; 

pi.  I  n.;  Reily  v.  Mouck,  3  Ridg.  P.  Reynish  v.  Martin,  3  Atk.  330;  Gough 

C.  205.  V,  Manning,  26  Md.  347.    See  Clarke 

1.  Theobald  on  Wills  (2d  ed.)  454;  v.  Parker,  19  Ves.  Jr.  i;  i  Story  Eq. 

Marples  v.  Bainbridge,  i  Madd.  317;  Jur.,  §   290;  Phillips  v.  Ferguson,  85 

Reynish  v,  Martin,  3  Atk.  330;  Wheel-  Va.  512. 

er   V.  Bingham,  i   Wils.  135;  Stack-  6.  Theobald  on  Wills  (2d  ed.)  4^5; 

pole  V,  Beaumont  3  Ves.  Jr.  89;  Hogan  Stackpole  v.  Beaumont,  3  Ves.  Jr.  89; 

17.  Curtin,  88  N.  Y.  171;  Shackelford  Younge  v,  Furse,  8  De  G.  M.  &  G. 

V.Hall,  19  III.  212;    Gough  v.  Man-  756;  Phillips  v.  Ferguson,  85  Va.  512. 

ning,  26  Md.  347.  In    Reynish  v.  Martin,  3  Atk.  331, 

S.  Davis  V.  Angel,  4  De  G.  F.  &  J.  Lord  Hardwicke  said,  in  speaking  of  a 

524.    But  see  Smith  v,  Cowden,  2  Sim.  legacy  on  condition  that  legatee  marry 

&  Stu.  358.  with  consent :  **  I  apprehend  that  tak- 

Whea  doBtant  In  Toatator'a  Life  Satis-  ing  this  as  a  mere  personal  legacy,  the 

tea  Condition. —  "  But  where  the  condi-  plaintiff,  by  the  rules  of  the  civil  and 

tion  is  marriage  with  consent,  whether  ecclesiastical  law,  and  which  have  been 

precedent  or  subsequent,  the  consent  constantly  adhered    to  in    this    courts 

of  the  testator  to  a  marriage  in  his  life-  will  be.  entitled  to  the  legacy  ;  for  it  is 

time  satisfies  the  condition.    Clarke  v,  an  established  rule  in  the  civil  law,  and 

Berkeley,  2  Vern.  720;  Parnell  v.  Lyon,  has  long  been  the  doctrine  of  this  court, 

I  Ves.  &  B.  479;  Wheeler  v,  Warner,  that  where  a  personal  legacy  is  given 

I  Sim.  &  Stu.  304 ;  Tweedale  i;.  Twee-  to  a  child  on  condition   of  marrying 

dale,  7  Ch.  Div.  633.   See   Violett  v,  with  consent,  this  is  not  looked  on  as 

Brookman,  5  W.  R.  342.  a    condition    annexed  to   the   legacy. 

And  the  condition  does  not  apply  to  but  as  a  declaration  of  the  testator  in 

a  subsequent  marriage.     Hutcheson  v,  terrorem, 

Hammond,  3  Bro.  C.  C.  128;  Cromme-  '*  This  rule  is  so  strictly  adhered  to  in 
lis  V.  Crommelin,  3  Ves.  Jr.  227.  the  ecclesiastical  court,  that  the  marry- 
But  in  such  a  case  the  consent  of  a  ing  without  consent  is  not  considered 
testator  to  a  marriage  to  take  place  there  as  a  breach  of  the    condition, 
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The  doctrine  may  be  evaded  by  expressing  the  restriction  in 
the  form   of   a  limitation,  it  being  presumed  in  such  case  that 

the  intention  is  to  provide  for  the  person  while  he  remains  un- 
married and  not   to  prevent  him  from  marrying  again,^  and  a 

although  the  legacy  is  actually  given  1.  Theobald  on  Wills  (2d  ed.)  455 ; 

over;  but  that  rule  has  not  been  carried  Potter  v.  Richards,  24  L.  J.  Ch.  488; 

so  far  in  this  court,  for  in  many  in-  Heath  v,  Lewis,  3  De  G.  M.  &  G.  954. 

stances  here  it  has  been  considered  as  See  Evans  v.  Rosser,  2   H.  &  M.  190; 

a  breach  of  the  condition,  and  the  lega-  Bullock  v.  Bennett,  7  De  G.  M.  &  G. 

cy  thereby  forfeited;  but  that  differs  283;  Webb  r.  Grace,  2  Ph.  707;  Bod- 

from  the  present  case,  because  here  the  well  v.  Nutter,  63  N.  H.  446;  Morgan 

legacy  is  given  to  Mary  only,  without  x).  Morgan,  41  N.  J.  Eq.  335  ;  Selden  tu 

any  limitation  over.  Keen,  27  Gratt.  (Va.)  576. 

**  But  then  it  was  objected  that  there  *'  It  is  difficult  to  understand  how 
is  a  strong  and  material  difference  be-  this  could  be  otherwise,  for  in  such  a 
tween  a  condition  precedent  and  subse-  case  there  is  nothing  to  give  an  inter- 
quent,  and  this  being  a  condition  pre-  est  beyond  the  marriage.  If  you  sup- 
cedent,  and  as  the  condition  was  not  pose  the  case  of  a  gift  of  a  certain  in- 
performed,  nothing  vested,  because  the  terest,  and  that  interest  sought  to  t>e 
event  was  not  come  on  which  the  abridged  by  a  condition,  you  mar 
legacy  was  to  take  effect.  strike  out  the  condition,  and' leave  the 

*'  Undoubtedly  this  is  true  in  general  original  gift  in  operation;  but  if  the 
both  in  law  and  equity;  but  1  do  not  gift  is  until  marriage,  and  no  longer, 
find  that  the  civil  or  ecclesiastical  law  there  is  nothing  to  carry  the  gift  be- 
have made  any  distinction  between  con-  yond  the  marriage.  With  reference  to 
ditions  precedent  and  subsequent,  but  that  point,  and  also  in  order  that  the 
that  in  both  cases  the  condition  as  such  grounds  of  my  decision  might  clearly 
is  merely  void.  appear  to  those  parties  against  whom 

*'  This  rule  of  the  ecclesiastical  court  it  might  be,  I  wished  to  look  into  the 

was  strongly  relied  on  in  the  case  of  authorities ;  and  I  am  satisfied,  from 

Harvey  and  Aston  (i  T.  Atk.  361),  but  an  examination  of  the  authorities,  that 

it  was  the  opinion  of  all  the  judges  who  there  is  no  reason  to  alter  my  opinion, 

assisted  in  that  case  that  it  was  not  to  that  a  gift  until  marriage,  and    when 

be  carried  so  far  in  this  court ;  and  the  the  party  -marries  then  over,  is  a  valid 

distinction  taken  by  Lord  Chief  Baron  limitation.     In   the  case  of  a  widow, 

Comyns,  in  his  argument  in  that  case,  is  there  is  no  question  of  the  validity  of 

extremely  right,  and  very  well  recon-  such  a  limitation.    It  was  decided   in 

ciles  the  difference,  vitie  Com.   Rep.  Jordan  v.  Holkham,  Ambt.  209,   that, 

738;  and  the  reason  is,  because  the  civil  where    an    estate    was    given    during 

law  considering  the  condition,  whether  widowhood,  the  estate  was  determina- 

precedent  or  subsequent,  as  unlawful  "ble  by  the  second   marriage;  and    an 

and  absolutely  void,  the  legacy  stands  annuity  given  during  widowhood  is  al- 

pure  and  simple.  so  good.     Barton  v.  Barton,  a  Vem. 

**  But  in  our  law,  where  the  condition  708.  In  Scott  v.  Tyler,  a  Dick.  712* 
is  precedent,  the  legatary  takes  nothing  Lord  Thurlow,  speaking  of  the  change 
till  the  condition  is  performed,  and  con-  which  the  civil  law  had  undergone  in 
sequently  has  no  right  to  come  and  de-  its  descent,  observes  that,  in  the  Novels, 
mand  the  legacy ;  but  it  is  otlxerwise  widowhood  was  excepted,  and  an  in- 
where  the  condition  is  subsequent,  for  junction  to  keep  that  state  was  a  lawful 
in  that  case  the  legatary  has  a  right,  condition,  Scott  r.  Tyler,  2  Dick.  721, 
and  the  court  will  decree  him  the  lega-  was  certainly  a  peculiar  case;  but, 
cy ;  but  this  difference  only  holds  where  referring  to  the  canon  law,  Lord  Thur- 
the  legacy  is  a  charge  on  the  real  as-  low,  citing  Godolphin,  says  that  the  use 
sets,  and,  therefore,  if  this  had  been  of  a  thing  may  be  given  'during  cell- 
merely  a  personal  legacy,  should  have  bacy  for  the  purpose  of  intermediate 
been  of  opinion  that  as  the  marriage  maintenance,  and  will  not  be  inter- 
without  consent  would  not  have  pre-  preted  maliciously  to  a  charge  of  re- 
cluded  Mary  of  her  right  to  this  legacy  straining  marriage,'  2  Dick.  722;  affirm- 
in  the  ecclesiastical  court,  no  more  ing,  therefore,  the  general  doctrine  that 
would  it  have  done  so  here."  a  gift  until  marriage  would  be  good.  In 
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gift  over  is  not  required  to  make  the  restriction  in  this  form 
effectual.* 

(3)  Legacies  Charged  on  Land, — The  validity  of  conditions  an- 
nexed to  legacies  charged  on  land  is  governed  by  the  rules 
applicable  to  real  estate.^ 

(4)  Legacies  Cliarged  an  Proceeds  of  Converted  Land — Mixed 
Funds, — The  validity  of  conditions  annexed  to  legacies  charged 
upon  the  proceeds  of  converted  lands,'  or  upon  a  mixed  fund 
arising  from  the  proceeds  of  sale  of  realty  and  personalty,  is  gov- 
erned by  the  rules  applicable  to  personalty.* 

(5)  Restraints  Upon  Second  Marriage. — Conditions  restraining 
a  widow  from  second  marriage  constituted  an  exception  to  the 
rule  of  the  civil  law,*  and  consequently  they  are  valid  in  respect 
to  personal  property  if  there  is  a  gift  over  ;  and  in  respect  to  real 
property,  they  are  valid  either  with  or  without  a  gift  over.®     In 

the  case  of  Low  v.  Peers,  C.J.  Wilmot'e  6.  Theobald  on  Wills  (2d  ed.);  Evans 
Cases  369,  Chief  Justice  Wilmot  goes  v,  Rosser,  a  H.  &  M.  190;  Newton  v, 
through  the  cases  upon  the  subject  and  Marsden,  2  Jf.  &  H.  356;  Allen  v, 
shows  that,  according  to  his  apprehen-  Jackson,  i  Ch.  Div.  399;  Cornell  v, 
fiionof  the  law,  a  gift  until  marriage  is  Lovett,  35  Pa.  St.  100.  See  Giles  v. 
perfectly  good.  He  notices  the  case  of  Little,  104  U.  S.  295 ;  Vaughn  r.  Love- 
college  fellowships,  of  customs  of  man-  joy«  34  Ala.  437;  Gaven  v.  Allen,  100 
on, of  limitations  of  estates  during  eel-  ^lo.  297;  Dumey  v,  Schoeffer,  24  Mo. 
ibacj,  and  the  express  distinction  be-  170;  Dumej  v,  Sassa,  24  Mo.  177; 
tween  limitations  and  conditions,  and  he  Boyer  v,  Allen,  76  Mo.  498;  Little  v, 
remarks  that  the  distinction  is  recog-  Giles,  25  Neb.  320;  Snider  v.  Newson, 
nized  and  established,  and  that  the  com-  24  Ga.  139;  Little  v.  Bird  well,  21  Tex. 
men  law  allows  it.  I  may  refer  to  the  597 ;  McKrow  v.  Painter,  89  N.  Car. 
esses,  and  amongst  them  to  the  later  4^7;  Chapin  v.  Marvin,  12  Wend.  (N. 
ones  of  Bird  v.  Hunsdon,  2  Swanst.  342,  Y.)  538;  Bostick  v.  Blades,  59  Md.  231; 
and  Marples  r.  Bainbridge,  i  Madd.  590,  Gough  v.  Manning,  26  Md.  347;  0*Neale 
u  affirming  the  same  proposition.  In  v.  Ward,  3  Har.  &  M.  (Md.)  93;  Hughes 
those  cases  all  the  reasons  the  court  re-  v.  Boyd,  2  Sneed  (Tenn.)  512;  Duncan 
ferred  to  were  superfluous,  if  a  limita-  v.  Philips,  3  Head  (Tenn.)  415  ;  Lane 
tion  during  celibacy  is  not  good."  Wig-  v.  Crutchfield,  3  Head  (Tenn.)  452; 
ram,  V.  C,  in  Morley  v,  Rennoldson,  Selden  v.  Keen,  27  Gratt.  (Va.)  576; 
2  Hare  580.  Pringle     v,    Dunkley,    22    Miss.    16; 

1.  Heath  V.  Lewis,  3  DeG.  M.  &G.  Knight  v,  Mahoney,  152  Mass.  525; 
954;  2  Jarm.  on  Wills  (5th  ed.)  *45.  Bates  v,  Webb,  8  Mass.  458;  Nash  v. 

2.  Lord  Loughborough,  in  Stackpole  Simpson,  78  Me.  142;  Randall  v. 
z'.  Beaumont,  3  Yes.  Jr.  89;  Jessel,  M.  Marble,  69  Me.  310;  Phillips  v.  Med- 
Rm  in  Bellairs  v.  Bellairs,  L.  R.,  18  Eq.  bury,  7  Conn.  5W ;  Chappel  v.  Avery, 
516;  Lord  Hardwicke,  in   Reynish   v,  6  Conn.  31. 

Martin,  3  Atk.  331;  Smythe  v.  Smythe  In  Indiana^  it  is  expressly  provided 

(Va.  1894),  '9  ^*  ^'  ^^P*  '75*  ^y  statute  that  a  devise  or  bequest  to  a 

5.  Theobald  on  Wills  (2d  ed.)  453;  wife  with  a  condition  in  restraint  of 
In  re  Hart's  Trusts,  3  De  G.  &  J.  195 ;  marriage  shall  stand,  but  the  condition 
Bellairs  v,  Bellairs,  L.  R.,  18  £q.  510.  shall  be  void.     But  the  statute  does  not 

4.  Lloyd  V.  Lloyd,  2  Sim.  N.  S.  266;  apply  to  a  mere  limitation.     Stilwell  v. 

Bellairs  v.  Bellairs,  L.  R.,  18  Eq.  5x0.  Knapper,  69  Ind.  562;  Coon  v.  Bean, 

But  the  validity  of  a  condition  an-  69  Ind.  474;   Hibbits  v.  Jack,  97  Ind. 

nexed  to  a  legacy  charged  upon  both  570;  Levengood  v,  Hoople,  124  Ind.  28. 
real  and  personal  property,  is  governed        As  to  the  necessity  of  a  gift  over,  see 

by  the  rules  applicable  to  realty,  if  the  Cornell  v,  Lovett,  35  Pa.  St.  100;  Clark 

personalty  is  exhausted.  Hogan  v.  Cur-  v.  Tennison,  33  Md.  85;  Binnerman  v. 

tin,  88  N.  Y.  173.  Weaver,  8  Md.  ^17 ;  Hawkins  v.  Skiggs, 

6.  2  Jarm.  on  Wills  (5th  ed.)  44.  10   Humph.   (I'enn.)   31 ;    Duncan    v, 
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some  cases,  the  doctrine  just  set  forth  has  been  extended  to  the 
remarriage  of  widowers.* 

(6)  Performance  and  Waiver, — Where  there  is  a  gift  upon  mar- 
riage with  consent,  the  legatee  has  her  whole  life  to  perform  the 

condition,  and  the  legacy  is  not  forfeited  by  first  marriage  with- 
out consent,^  unless  the  will  contains  an  express  provision  for  her 
in  such  event.^  If  the  condition  require  the  consent  of  several 
persons,  who  are  executors  or  trustees,  the  consent  of  those  who 
renounce  is  unnecessary.^     So  a  condition  requiring  the  consent 

of  several  persons  is  performed  by  obtaining  the  consent  of  the 

Philips,    3    Head   (Tenn.)    415;    Mc-  by  his  executors,  and  the  annual  inter- 

Closkey  V,  Gleason,  56  Vt.  264;  Vance  est  of  it  to  be  paid  to  his  widow  during 

V,  Campbell,  i  Dana  (Ky.)  230;  Lui-  her  life  or  widowhood;  and  made  pro- 

gart  V,  Riplej,  19  Ohio  St.  24 ;  Walsh  vision  that,  if  she  should  marrj  again, 

V.  Mathews,  11   Mo.  131 ;  Holmes  x\  such  jearly  bequest  should  cease  and 

Field,  12  111.424.  terminate;  and  the  principal  sum,  so 

Instancoi  of  Ckmdltion  Held  Valid  aa  secured,  should  be  distributed,  with  the 
to  Itealty. — ^The  testator  bequeathed  his  residue  of  his  estate,  among  the  grand- 
property  to  his  wife  for  life,  but,  if  she  sons  of  the  testator;  the  widow  accepted 
married,  she  was  to  give  up  all  the  under  the  will,  and  afterwards  con- 
property  to  be  equally  divided  between  tracted  a  second  marriage ;  it  was  held 
her  and  his  children.  She  had  two  that  the  condition  was  not  void,  and 
children  by  the  testator,  and  one  by  a  that  on  the  marriage  of  the  widow  her 
previous  marriage.  She  married  in  right  to  the  annual  payment  of  such 
1850,  and  died  in  1851 ;  one  of  the  tes-  interest  determined.  Cornells.  Lovett, 
tator's  children  died  in  1857.     It  was  35  Pa.  St.  100. 

held  that  the  widow  was  entitled  to  an  Where  Tliere  la  Mo  Gift  Oror. — A  tes- 

estate  for  life  in  all  the  estate,  in  the  tator  ordered  his  executors  to  pay  to 

event  she  remained  single,  but  if  she  his  widow,  in  lieu  of  dower,  the  yearly 

married,  she  was  entitled  to  one-third  sum  of  $600  during  her  natural  life,  if 

in  fee.    Lane  v,  Crutchfield,  3   Head  she  should  so  long  remain  his  widow, 

(Tenn.)  452.  out  of  the  income  of  his  property,  real 

A  testator  by  his  will  gave  his  wife  and  personal,  ^*  and  if  she  shall  marry 
$t,ooo  in  money  and  a  negro  boy  abso-  again,  this  yearly  payment  is  to  cease.  ' 
lutely ;  and  also,  during  her  natural  life  There  was  no  specific  disposition  of 
or  widowhood,  all  the  remainder  of  his  such  annuity  in  case  of  her  marriage, 
property,  both  real  and  personal.  He  It  was  held  that  she  was  entitled  to  the 
also  provided  that  his  wife  should  not  annuity  notwithstanding  a  second  mar- 
be  required  to  give  bond  and  security  riage,  the  devise  being  in  restraint  of 
for  the  forthcoming  of  said  property  at  marriage.  Mcllvaine  v.  Gethen,  3 
her  death,  but  that  she  should  have  the  Whart.  (Pa.)  575. 

free  use  and  control  of  all  said  property  1.  Allen  v,  Jackson,  i  Ch.  Div.  399. 

during  her  natural  life  or  widowhood ;  Contra  Waters  v.  Tazewell,  9  Md.  292. 

he  also  made  provision  that  at  his  wife's  2.  Theobald  on  Wills  (2d  ed.)   456: 

death   the   property  should   be  equally  Randall  v,   Payne,  i   Bro.  C.   C.  55; 

divided  between  his  brothers  and  sis-  Beaumont  v.  Squire,   17  Q^   B.  905 ; 

ters,  and   their  heirs,  etc.    It  was  held  79  E.  C.  L.  905.     But  see  Clifford  v. 

that,  by  the  proper  construction  of  the  Beaumont,    4    Russ.  325;     Duddy  v, 

will,  the  wife  did  not  take  a  life  estate,  Gresham,  a  L.  R.,  Ir.  443;  Hogain  v, 

in  the  event  she  married — that  her  in-  Curtin,  88  N.  Y.  163. 

terest    in     the    property,    except    the  8.  Theobald  on  Wills  (2d  ed.)  456; 

money  and  the   negro  boy,  terminated  Lowe  v.  Manners,  5  B.  &  Aid.  917. 

upon  her  marriage.    Duncan  v.  Philips,  €.  Theobald  on  Wills  (2d  ed.)  456; 

3  Head  (Tenn.)  415.  Worthington  v,  Evans,  i  Sim.  &  Stu. 

Condition    Valid    aa   to    Peraonalty  165 ;  Boyce  v.  Corbally,  Li.  &  G.  temp. 

Wliero  Tlioro  Is  a  Gift  Oror. — A  testator  Plunk.  102;  Ewens  v.  Addison,  4  Jur. 

ordered  a  sum  of  money  to  be  secured  N.   S.   1034;  White  v.  M'Dermot,  Ir. 

on  his  real  estate,  upon  the  sale  thereof  R.,  C.  L.  1.     See  Clarke  v.  Parker,  19 
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survivors.*  Subsequent  approbation  by  the  executors  of  a.  mar- 
riage without  consent  is  not  a  performance  of  the  condition.*  The 
condition  does  not  apply  to  a  second  marriage.*  The  consent  of 
the  testator  to  a  marriage  in  his  lifetime  satisfies  the  condition,^ 
but  his  consent  to  a  marriage  to  take  place  after  his  death,  does 
not  obviate  the  necessity  for  the  consent  of  the  persons  named  in 
the  will.^  A  gift  till  marriage  fails,  if  the  legatee  marries  in  testa- 
tor's lifetime,  even  with  his  consent.® 
/.  Condition  Not  to  Contest  Will.— A  condition  not  to 

contest  the  will  is  valid  as  regards  realty,  with  or  without  a  gift 
over  upon  breach  -J  as  regards  personalty,  it  is  valid  if  there  is  a 
gift  over ;  if  not,  it  is  considered  in  terrorem  and  void.® 

Ves.  Jr.  I.    Otherwise,  it  seems,  if  the  riage,  but  of  an  improvident  marriage ; 

onlj  executor  renounces.    Gray  don  v.  and  the  consent  of  the  testator  proves 

Hicks,  3  Atk.  1 6.  that  he  did  not  consider  the  marriage 

1.  Theobald  on  Wills  (2d  ed.)  457;  to  be  improvident.     But  here  the  pro- 

Ewing  V.  Anderson,  7  W.  R.  23 ;  Daw-  vision  in  the  will  applies  to  any  iriar- 

son  v.  Massey,  2  Ch.  Div.  753.     See  riage,  whether  provident  or  improvi- 

further  Graydon  v.  Hicks,  2  Atk.  18;  dent.      So  far  as   they  go,    however, 

Aislabie  v.  Rice,  3  Madd.  137;  Peyton  these  cases  seem  to  be  rather  against 

V.  Bury,  2   P.   Wms.  626 ;  Collett  v.  than  in  favor  of  the  lady,  for  I  can  find 

Cotlett,  12  Jur.  N.  S.  180.  no  trace  in  them  of  its  ever  having  been 

8.  Wms. on  Exrs.(7th  ed.)i  140  etseq.;  supposed  that  the  legatees  could  take  if 

Reynish  v.  Martin,  3  Atk.  331;  Clarke  the  marriage  was  without  the  testator's 

V.  Parker,    19   Ves.  Jr.    21 ;    Long  v,  consent,  and  yet  they  would  be  so  en- 

Ricketts,  2  Sim.  &  Stu.  179.     See  Mai-  titled  if  the  will  was  to  be  construed 

colm    V,  O'Callaghan,  2   Madd.   523 ;  as  referring  only  to  marriages  after  the 

Burleton  v,  Humfrey,  Ambl.  256.  death  of  the  testator.  *' 

S.  Wms.on  Exr6.(7thed.)ii40«^j«^.;  7.  Cooke  t^.  Turner,  15  M.  &  W.  727; 

Theobald  (2d  ed.)  456;  Hutcheson  v,  Thompson  zk  Grant,   14  Lea  (Tenn.) 

Hammond,  3  Bro.  C.  C.   128;   Crom-  310;  Bradford  v,  Bradford,  19  Ohio  St. 

melin  v.  Crommelin,  3  Ves.  Jr.  227.  546.     But  see  Mallet  v.  Smith,  6  Rich. 

4.  Theobald  on  Wills  (2d  ed.)  456;  Eq.  (S.  Car.)  12.  Compare  Hoit  v. 
Clarke    v,    Berkeley,     2     Vern.    720.  Hoit,  42  N.  J.  Eq.  388. 

Otherwise  of  a  condition  that  the  lega-        8.  2  Jarm.  on  Wills   (5th  ed.)  '59; 

tee  manr  a  particular  person.     Davis  Theobald  on  Wills  (2d  ed.)  455;  Powell 

V.  Angel,  31  Beav.  223;  4  De  G.  F.  &  v.    Morgan,   2    Vern.    90;    Lloyd    v. 

J.  524.    But  see  Smith  v.  Cowdery,  2  Spielet,  3   P.   Wms.    344;    Morris    v, 

Sim.  &  Stu.  358.  Burrouprhs,    i    Atk.    399;    Cleaver  v. 

5.  Theobald  on  Wills  (2d  ed.)  456;  Spurling,  2  P.  Wms.  528;  Cage  v,  Rus- 
Lowry  v.  Pattison,  Ir.  R.,  8  Eq.  372.  sell,  2  Vent.  352 ;  Stevenson  v.  Abing- 

6.  Bullock  V,  Bennett,  7  De  G.  M.  &  ton,  11  W.  R.  935;  Donegan  v.  Wade, 
G.  283.  See  Cooper  v.  Cooper,  6  Ir.  70  Ala.  501 ;  Mallet  v.  Smith,  6  Rich. 
Ch.217.  Eq.  (S.  Car.)  12. 

In  Bullock  V.  Bennett,  7  De  G.  M.  But  in  Chew's  Appeal,  45  Pa.  St. 
&  G.  287,  Turner,  L.  J.,  said  :  "  Some  232,  the  court,  by  Thompson,  J.,  said, 
authorities  were  referred  to  on  the  part  in  speaking  of  a  condition  affecting 
of  this  lady  in  the  course  of  argument ;  both  real  and  personal  property :  "  It 
but  they  were  cases  in  which  the  pro-  seems  to  be  well  settled  that  where 
visions  of  the  will  applied  to  marriages  such  a  provision  is  merely  denounced 
with  the  consent  of  trustees  appointed  against  disputing  a  will  or  its  provisions 
b^  the  testator's  will,  and,  the  mar-  without  a  devise  over,  it  will  only  be 
nages  afterwards  having  taken  place  in  considered  in  terrorem^  and  not  as  fix- 
the  lifetime  of  the  testator,  the  legatees  ing  on  the  devisees'  share  intestacy ; 
were  held  to  be  entitled.  Those  cases  and  this  shows  the  tendency  of  the 
do  not  seem  to  me  to  touch  the  present,  law  against  giving  efficiency  to  such 
The  plain  intention  in  such  cases  is  to  provisions.  But  where  there  is  a  de- 
provide  for  the  event,  not  of  any  mar-  vise  over,  in  case  of  a  violation  of  the 
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^.Assuming  Testator's  Name.— Such  conditions  have  been 
sustained.^  The  legatee  need  not  change  his  name  by  act  of 
assembly.* 

h.  Residence. — The  weight  of  authority  sustains  the  validity 
of  a  condition  requiring  the  devisee  to  reside  on  the  premises.' 
As  to  what  will  amount  to  performance  of  such  a  condition,  see 
cases  in  rfote.* 

/.  Repugnant  Conditions. — Conditions  repugnant  to  the  na- 
ture of  the  estate  or  interest  previously  given  as  a  total  restraint 
upon  alienation,  after  a  fee  simple  in  realty,^  or  an  absolute 

provisions,  to  some  person  named,  or  4.  Walcot     v,    Botfield,    Kaj    550; 

that  the  share  thus  limited  shall  fall  Astley  v,  Essex,   L.   R.,    18  Eq.   295; 

into  the  residue  of  the  estate  for  dis-  Doe  v.   Hawke,  2   East  481;    Doe  t*. 

tribution,  the  share  so  limited  will  pass  Stewart,    i    Ad.  &  El.  300 ;  a8  E.  C. 

to  its  intended  devisee,  or  to  the  estate,  L.  89;  SutclifTe  t'.  Richardson,  L.  R., 

upon  breach  of  the  conditions.   2   Wil-  13  Eq.  606;  Irvine  t'.  Irvine  (Ky.  1891), 

Hams  on  Executors  1147;  i  Russ.  Leg.  15  S.  W.  Rep.  511;  Casper  v.  Walker. 

795.     It  also  seems  to  be  the  result  of  33  N.J.  Eq.  35;  Jenkins  v.  Merritt,  17 

authorities,  that  if  there  exist  proba-  Fla.  304.     A  condition  that  a  married 

hilis  causa   litigandi^   the  nonobserv-  woman  should  not  reside  at  S.,  where 

ance  of  the  conditions  will  not  be  for-  her  husband  lived,  was  held  void,  as 

feitures.     Russ.    Id.     Undoubtedly,    I  obliging  her  to  live  separate.     Wilkin- 

think,  no  provision  could  be  formed  to  son  v,  Wilkinson,  L.  R.,  12    Eq.  604. 

oust  the  supervisory  power  of  the  law  See   Conrad    v.  Long,  33  Mich.   78; 

over  such  conditions  and  limitations,  Born  v.  Horstmann,  80  Cal.  452.     See 

to  control  them  within  their  legitimate  further,  as  to  conditions  of  residence, 

sphere,  which  is  generally  to  prevent  note  to  Casper  v.  Walker,  33  N.  J.  Eq. 

vexatious  litigation. "  36  ;  Wellons  v,  Jordan,  83  N.  Car.  371. 

In     Thompson    v,    Gaut,    14    Lea  6.  Litt.  222  b.,  §  630;  Hood  v,  Og- 

(Tenn.)  315,  and  Bradford  v.  Bradford,  lander,  34  Beav.  525 ;  Blackstone  Bao^ 

19  Ohio  St.  546,  it  was  held  that  the  t;.  Davis,  21  Pick.  ^Mass.)  42;  Moore 

condition  was  good  both  as  to  real  and  v.  Sanders,   15   S.  Car.    440;    Yard's 

personal  property,  whether  there  was  Appeal,    64   Pa.    St.    95;    Bennett    r. 

a  gift  over  or  not.  Chapin,    77     Mich.     527;     Oxley     r. 

Under  such   a   condition,  one   who  Lane,    35     N.    Y.    346;     Gleason    r. 

aids  and  advises  in  a  suit  instituted  by  Fayerweather,  4   Gray    (Mass.)    348; 

another  forfeits  his  interest.    Donegan  Newland  v.  Newland,  i  Jones  (N.  Car.) 

V,  Wade,  70  Ala.  501.  463  ;   Stanley  v.  Colt,  5  Wall.  (U.  S.) 

1.  Webster  V.  Cooper,  14  How.  (U.  119;  Smith  v.  Clark,  10  Md.  186; 
S.)  500;  Taylor  v.  Mason,  9  Wheat.  Deering  v.  Tucker,  55  Me.  284;  M'- 
(U.  S.)  328;  Anonymous,  i  Dall.  (U.  Cullough  v.  Gilmore,  11  Pa.  St.  370; 
S.)  20.  Doe    V,   Roe,   30  Ga.    453.     Compare 

2.  Davies  v.  Lowndes,  2  Scott  71 ;  i  Cross  v,  Robinson,  21  Conn.  379. 
Bing.  N.  Cas.  597;  27  E.  C.  L.  504.  Instances  niostrating  the  Rnle. — A 

8.  2  Jarm.  on  Wills  (5th  ed.)  156;  testator,  after  having  devised  his  home 
Dale  V,  Atkinson,  3  Jur.  N.  S.  41 ;  farm  to  his  wife  for  life,  remainder  over 
Woods  V,  Townley,  1 1  Hare  314;  Lowe  in  fee  to  his  single  daughters  as  tenants 
V,  Cloud,  45  Ga.  481 ;  Marston  v.  Mar-  in  common,  and  his  other  estate  ta  his 
ston,  47  Me.  495;  Irvine  v.  Irvine  (Ky.  son  in  fee,  proceeded  in  a  codicil,  reciting 
1891 ),  15  S.  W.  Rep.  51 1.  But  see  Par-  the  purchase,  since  the  execution  of  the 
due  V,  Givens,  i  Jones  Eq.  (N.  Car.)  will,  of  a  tract  of  woodland,  called 
306 ;  Keeler  v.  Keeler,  39  Vt.  550  ;  Swanston  Lot,  to  devise  the  said  parcel 
Newkerk  v,  Newkerk,  a  Cai.  (N.  Y.)  to  his  wife, daughters, and  son.** on  the 
345.  Such  conditions  must  be  ex-  express  condition  that  the  same  is  not 
pressed  with  clearness,  so  as  to  avoid  at  any  time  to  be  cleared  or  converted 
uncertainty.  Fillingham  v.  Bromley,  into  arable  land,  but  that  they  are  re- 
T.  &  R.  530;  Clavering  v.  Ellison,  3  spectively  to  be  allowed  to  take  there- 
Drew.  451;  7  H.  L.  Cas.  707.  from  as  much  wood  and  timber  as  will 
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interest  in  personalty,'  or  a  condition  that  tenant  in  tail  shall  not 

be  required  and  necessarj,  with  care,  1.  Bradley  v,  Peixoto,  3  Ves.  Jr.  324; 
for  the  purpose  for  which  it  was  pur-  In  re  Jones^  Will,  23  L.  T.  N.  S.  211. 
chased  as  aforesaid  '*  (as  a  support  for  But  while  subsequent  provisions  will 
the  home  farm,  and  the  property  de-  not  take,  from  an  estate  previously  given, 
vised  to  the  son).  It  was  lield  that  the  qualities  inseparable  from  it,  as  alien- 
several  devisees  took  a  fee  simple  in  abilitj  from  a  fee,  they  may  define  the 
Swanston  Lot,  and  that  the  attempt  of  estate  given  and  show  that  what  might 
the  testator  to  prescribe  in  what  manner  be  a  fee  was  intended  to  be  a  less  es- 
bis  gift  should  be  used,  to  be  made  tate.  Sheet's  Estate,  52  Pa.  St.  257; 
available  to  all  time,  was  void.  Smith  v,  Urich  v.  Merkel,  81  Pa.  St.  332. 
Clark,  10  Md.  186.  Partial  ReitrlcUons.--**  But  a  limited 
A  testator,  after  ordering  that  **  all  restriction  upon  alienation  is  good.< 
his  worldly  substance  shall  be  disposed  Thus,  a  condition  not  to  sell  except 
of,"  proceeded  to  say,  that  it  was  his  to  a  certain  class  of  persons  is  good, 
will  and  desire  that  a  certain  farm  *'  fall  Litt.  223  a.,  §  361 ;  Doe  v.  Pearson,  6 
into  the  possession  of  B.,  laying  this  in-  East  173;  In  re  Macleary,  L.  R.,  20 
junction  and  prohibition,  not  to  leave  Eq.  186.  See  Ludlow  v,  Bunbury,  35 
the  same  to  any  but  the  legitimate  Beav.  36;  Billing  v.  Welch,  Ir.  R.,  6 
heirs  of  B.'s  father's  family,  at  his,  B.'s,  C.  L.  88. 

decease."    It  was  held  that  this  evinced  **  But  a  condition  not  to  sell  except  to 

s  general  intent  to  give  the  fee  to  B.,  one  person  is  bad,  since  a  person  might 

with  an  apparent  particular  intent  in  be  selected  who  would  be  certain  not 

relation  to  the  power  of    alienation,  to    purchase.      Muschamp    v.    Bluett, 

which  particular  intent  was  void,  be-  Bridgm.  137;  Attwater  v,  Attwater,  18 

cause  inconsistent  with   a  reasonable  Beav.  330. 

enjoyment  of  the  fee.    M'Cuilough  v.  "In  the  same  way,  conditions  restrain- 

Gilmore,  1 1  Pa.  St.  370.  ing  alienation  by  anv  particular  form  of 

Compare  Cross  V.  Robinson,  21  Conn,  conveyance,  as  by  charge  or  mortgage, 

379.    In  this  case  the  testator  devised  are  bad.   Willis  v,  Hiscox,  4  Myl.  &  C. 

to  his  wife  the  use  and  improvement  of  aoi;  Ware  v,  Cann,  10  B.  &  C.  433;  2X 

one-half  of  his  real  estate  during  tier  E.  C.  L.  104. 

widowhood,  and  then  devised  to  his  five  "  Thus,  a  gift  over  of  so  much  land  as 

SODS  in  fee,  subject  to  such  estate  in  his  an  absolute  owner  charges  or  incumbers 

wite,  all   his  property,  both  real  and  would  be  bad.  Willis  v,  Hiscox,  4  Myl. 

personal,  provided  that  none  of  the  real  &  C.  20X. 

esute,  so  given  to  his  five  sons,  should  *'Di1rections  that  the  rents  upon  prop- 
be  sold  until  three  years  after  the  wid-  erty  devised  are  not  to  be  raised  have 
owhoodof  his  wife,  unless  sold  to  some  been  held  invalid.  Atty.  Gen'l  v. 
of  said  five  sons,  meaning  to  have  it  im-  Catherine  Hall,  Jac.  395;  Atty.  GenM  v, 
proved  all  together  until  that  time.  By  Greenhill,  33  Beav.  193. 
conveyances,  in  the  first  instance,  from  **Andagin  over  upon  alienation  by  a 
one  to  another  of  the  sons,  and  thence  tenant  for  life,  with  a  power  of  disposi- 
to  strangers,  before  the  expiration  of  the  tion  by  deed  or  will,  is  invalid.  In  re 
time  limited  in  the  will,  three-fifths  of  Wolstenholme ;  Marshall  r'.Aizlewood, 
the  estate  passed  to  the  plaintiffs.  In  43  L.  T.  N.  S.  752. 
an  action  of  ejectment,  brought  after  '*A  rc^straint  upon  alienation  limited 
the  death  of  the  testator's  wife,  but  in  time,  not  followed  by  a  gift  over,  is 
still  before  the  expiration  of  said  time,  ineffectual.  Renaud  v,  Tourangeau,  L. 
against  one  of  the  devisees,  it  was  held  R.,  2  P.  C.  4. 

that  the  object  of  the  clause  in  the  w^ill  **  Possibly  a  gift  over  upon  alienation 

limiting  the  power  of  alienation  was  to  before  a  certain  time,  not  having  refer- 

protect  the  widow  in  the  enjoyment  of  ence  to  the  period  of  possession,  would 

her  interest,    without  the  annoyance  be  valid.     See  Large's   Case,  2   Leon, 

which  might  result  from  the  occupancy  82  ;  2  Jarm.  on  Wills  17  ;  Churchill  v, 

of  a  stranger  with  her,  and  not  to  de-  Marks,  i  Colly.  445.    See  Kiallmark  v, 

prive  the  sons  of  all  power  of  alienation  Kiallmark,  36  L.  j.  Ch.  x. 

during  the  period  specified ;  hence,  the  '*It  is,  however,clear  that  absolute  in- 

title  of  the  plaintiffs  was  not  repugnant  terests  may  be  given  over  upon  aliena- 

to  the  will.      Cross  v.   Robinson,  2X  tion  before  the  period  of  possession. 

Conn.  379.  Kearsley  v.  Woodcock,  3  Hare  X85 ;  In 
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marry,*  or  shall  not  bar  the  entail,  are  void.*  Upon  the  same 
principle  a  gift  over,  if  the  devisee  or  legatee  does  not  dispose  of 
his  interest,  or  dies  intestate,  has  been  held  void  both  as  regards 
realty  and  personalty.*  But  a  gift  over  in  the  evept  of  a  previous 
gift  being  void  at  law  or  in  equity,  is  good.*  Although  one  can- 
not be  permitted  to  retain  property  exempt  from  the  claims  of 
creditors,  a  gift  of  a  life  interest,  subject  to  a  conditional  limitation 
over  on  bankruptcy,  insolvency,  or  alienation,  may  be  sustained.^ 
28.  Survivorship  —  a.  Words  of  Survivorship — To  What 
Period  Referred.— Where  the  gift  is  to  take  effect  in  posses- 
sion immediately  upon  the  testator's  decease,  words  of  survivor- 
ship are  regarded  as  intended  to  provide  against  the  death  of  the 
objects  of  the  gift  in  the  lifetime  of  the  testator,  and  prima  facie 
refer  to  his  death.®     Early  English  cases  extended  the  rule  to 

re  Fsiyne,  2k  Beav.  556;  Pearson  v.  "There  is  no  doubt  that  property 
Dolman,  L.  R.,  3  Eq.  315.  maj  be  given  to  a  man  until  he  shall 
^  These  rules  appi j  to  personalty,  so  become  bankrupt.  It  is  equally  clear, 
that  if  an  absolute  interest  is  given,  a  generally  speaking,  that  if  properfjr  is 
gift  over,  if  the  legatee  disposes  of  his  given  to  a  man  for  his  life,  the  donor 
interest,  is  void.  Bradley  v.  Peixoto,  3  cannot  take  away  the  incidents  to  a 
Yes.  Jr.  324;  In  re  Jones'  Wilt,  23  L.  life  estate;  and,  as  I  have  observed,  a 
T.  N.  S.  211."  Theobald  on  Wills  (2d  disposition  to  a  man  until  he  shall  he- 
ed.) 459.  See  further,  as  to  partial  re-  come  bankrupt,  and,  after  his  bank- 
straints,  Anderson  v.  Gary,  36  Ohio  ruptcy,  over,  is  quite  different  from  an 
St.  506 ;  Simonds  v.  Simonds,  3  Met.  attempt  to  give  to  him  for  his  life,  with 
(Mass.)  562  ;  Claflin  v.  Claflin,  149  a  proviso  that  he  shall  not  sell  or  alien 
Mass.  19 ;  Bennett  v.  Chapin,  77  Mich.  it.  If  that  condition  is  so  expressed  as 
527 ;  Mandlebaum  v.  McDonell,  29  to  amount  to  a  limitation,  reducing  the 
Mich.  78 ;  Stewart  v.  Barrow,  7  Bush  interest  short  of  a  life  estate,  neither 
(Ky.)  368;  Langdon  t;.  Ingram,  28  Ind.  the  man  nor  his  assignees  can  have  it 
360;  M' Williams  v.  Nisly,  2  S.  &  R.  beyond  the  period  limited."  Lord 
(Pa.)  513;  Jackson  V.  Schutz,  18  Johns.  Eldon,  in  Brandon  v,  Robinson,  18 
(N.  Y.)  184;  Oxley  v.  Lane,  35  N.  Ves.  Jr.  433. 
Y.  346.  Meaning  of  InaolTanoy. — Insolvency 

1.  Arundel's  Case,  3  Dyer  342  b.  has  no  technical  meaning,  but  means 

2.  Dawkinst^.  Penrhyn,  L.  R.,4  App.  inability  to  pay  debts.    Theobald   on 
Cas.  51  ;  Yard's  Appeal,  64  Pa.  St.  95.  Wills  (2d  ed.)  464;  Freeman  v.  Bowen, 

8.  Theobald  on  Wills  (2d  ed.)  460.  35  Beav.  17;  In  re  Muggeridge,  Joh. 

See   Remainders,   vol.    20,    p.    955;  625.    See  £>e  Tastet  v.  I^  Tavernier,  1 

Moore   v,   Sanders,    15   S.   Car.  440;  Keen  161;  Billson  v.  Crofts,  L.  R.,  15 

Friedman  x>.  Steiner,  107  111.  125;  Jones  Eq.  314. 

V,  Bacon,  68  Me.  34;  Karker's  Appeal,  Spendtlixlfl    Trusts.  —  See    Spbnd- 

60  Pa.  St.  141.  THRIFT  Trusts,  vol.  23  p.  5;  also  Rife 

4.  Theobald  on  Wills  ( 2d  ed.)  460;  De  tr.  Gever,  59  Pa.  St.  392;  Huberts  Ap- 

Themines  v.  De  Bonneval,  5  Russ.  288.  peal,  io  Pa.  St.  348;  Easterly  v,  Keney, 

6.  Theobald  on  Wills  (2d  ed.)  462;  36   Conn.   18;    Nickell  v,  Handly,   10 

2  Jarm.  on  Wills  (5th  ed.)  •24.     See  Gratt.  (V a.)  336;  Williams  v.  Thorn,  70 

Rochford   v.   Hackman,  9   Hare  475 ;  N.  Y.  270. 

Brooke  v.  Peterson,  5  Jur.  N.  S.  781;  Alienation  means  voluntary   aliena- 

Knight  V.  Browne,  7  Jur.  N.  S.  894;  tion,  and  the  gift  over  does  not  take 

Freeman  v,  Bowen,  35  Beav.  i'j\  In  re  effect  on  hostile  bankruptcy.  Theobald 

Muggeridge,  Joh.  625;    De  Tastet   v,  on  Wills  (2d  ed.)  463;  Leas  v.  Leggett, 

Le  Tavernier,  i  Keen  161;  Billson  v,  i  R.  &  M.  690;  Pym  v,   Lockyer,    12 

Crofls,  L.  R.,  15  Eq.  314;  Blackstone  Sim.  394;  Graham  v,  Lee,  23  Beav.  388. 

Bank  v.  Davis,  21    Pick.   (Mass.)  42;  But  see  Cooper  t'.  Wyatt,  5  Mod.  293; 

Keyler's  Appeal,  57  Pa.  St.  236;  Nich-  Roffey  f.  Bent,  L.  RI,  3  Eq.  759;  Bx  ^, 

ols  V.  Eaton,  91   U.   S.  716;  Pace  v.  Eyston,  7  Ch.  Div.  145. 

Pace,  73  N.  Car.  119.  6.  2  Jarm.  on  Wills  (5th  ed.)  ♦yaa; 
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cases  in  which  the  gift  was  postponed  to  a  prior  life  estate,  or 

other  particular  interest  carved  out.^     The  later  English  cases 

Smith  t^.  Norlock,  .7  Taunt.  129.    See  and  an  express  limitation  to  suryivora. 

Lill  V,  Lill,  33  Beav.  446;  Hamilton  v.  The  testator's  intention  that  the  prop- 

Bojles,  I  Brev.   (S.  Car.)  414;  Moffat  erty  shall  devolve  to  the  survivors  is  bet- 

V,  Strong,  10  Johns.  (N.  Y.)  \i\  Cox  ter  effected  by  an  express  gift  to  them 

V.  Hogg,  2    Dev.   £q.   (N.  Car.)    121.  than  by  a  joint  tenancy,  the  survivor- 

Camfare  Barker  v,  Giles,  3  P.  Wms.  ship  which    is  incidental  to  the  latter 

280;  Blisset  V,  Cranwell,  i  Salk.  326;  being  liable  to  be  defeated  by  a  sever- 

Doe  V,  Abey,  i  M.  &  S.  428.  ance  of  the   tenancy.     In  seeking  for 

Where    a    testator,  bv   a  residuary  a  period  to  which  the  words  of  sur- 

clause,  devised  the  residue  of  his  real  vivorship   could    be  referred,   the  ob- 

and  personal  property  "  to  the  surviv-  vious  rule,  where  the  gift  took  effect  in 

ors  of  his  brothers  and  sisters,"  designat-  possession,  immediately  on  the  testa- 

ingthem,  it  was  held  that  this  was  a  de-  tor*s  decease,  was  to  treat  these  words 

vise  of  an  estate  in  common  to  all  the  as    intended    to    provide    against  the 

devisees  who  should  survive  the  testa-  death  of  the  objects  in  the  lifetime  of 

tor,  with  the  right  of  possession  imme-  the  testator,  the   devise  affording  no 

diately  after  his  decease,  and  not  a  de-  other  point  of  time  to  which  they  could 

vise  upon  a  contingency  to  the  two  out  be  referred ;  accordingly  we  find  this 

of  the  three  persons  named  who  might  to  be  the  established  construction."    3 

survive  the  third.    Brimmer  v.  Sohier,  Jarm.  on  Wills  (5th  ed.)  •721. 

I  Gush.  (Mass.)  118.  1.  Jarm.  on   Wills    (5th    ed.)   *733; 

B.,  by  his  last  will,  after  giving  spe-  Stringer  7;.  Phillips,  i  Eiq.  Cas.  Ab.  293; 
cific  parts  of  his  real  and  personal  Rose  v.  Hill,  3  Burr.  xo8i ;  Wilson  v, 
property  to  each  of  his  five  sons,  by  Bayly,  3  Bro.  P.  C.  Toml.  195 ;  Roe- 
name,  devised  as  follows:  *' After  the  beck  v.  Dean,  2  Ves.  Jr.  265;  Perry  v, 
above-mentioned  articles  are  taken  Woods,  3  Ves.  Jr  304;  Maberly  v, 
out  of  my  movable  estate,  let  the  re-  Strode,  3  Ves.  Jr.  450 ;  Brown  v.  Bigg, 
mainder  be  valued  by  indifferent  men,  7  Ves.  Jr.  279 ;  Garland  v.  Thomas,  i 
agreed  upon  for  that  purpose,  and  then  Bos.  &  P.  N.  R.  82. 
be  divided  as  my  heirs  can  agree  among  **  Where,  however,  the  gift  was  not 
thein8elves;andifany  of  my  sons  afore-  immediate  (i.  ^.,  in  possession),  there 
said  should  die  without  lawful  issue,  being  a  prior  life  or  other  particular 
then  let  his  or  their  part  or  parts  be  interest  carved  out,  so  that  there  was 
divided  equally  among  the  survivors,  another  period  to  which  the  words  in 
unless  it  should  happen  that  he  or  thejs  question  could  be  referred,  the  point 
80  dying,  should  leave  a  wife  behind,  in  was  one  of  greater  difficulty.  In  these 
which  case  she  shall  take  back  what  cases,  indeed,  as  well  as  in  those  of  the 
she  brought  with  her  and  one  hun-  other  class,  the  courts  for  a  long  pe- 
dred  pounds  besides,  and  only  the  re-  nod  uniformly  applied  the  words  of 
mainder  shall  be  divided  as  aforesaid."  survivorship  to  the  death  of  the  testa- 
It  was  held  that  if  the  limitation  had  tor,  on  the  notion  (as  already  observed) 
rested  alone  on  the  dying  without  law-  that  there  was  no  other  mode  of  recon- 
ful  issue,  it  would  have  failed;  yet,  the  ciling  them  with  the  words  of  sever- 
devise  over  being  to  the  survivors,  it  ance  creating  a  tenancy  in  common, 
would  be  construed  to  mean  children  The  weight  ascribed  to  this  argument, 
living  at  the  death  of  the  par^,  and  however,  was  still  more  extraordinary 
not  a  general  failure  of  issue.  Moffat  in  these  than  in  the  former  cases ;  for, 
V,  Strong,  10  Johns.  (N.  Y.)  X2.  even  if  indefinite  survivorship  were  in- 

"  Where  the  objects    are  tenants  in  consistent  with  a  tenancy  in  common 

common,  it  was  for  a  long  period  con-  (but  which  it    clearly   was   not),  yet 

sidered  that,  indefinite  survivorship  be-  surely  there   could  be  no  incongruity 

ing   inconsistent    with    a    tenancy  in  between  such  an  interest  and  a  limita- 

comraon,8ome  period  was  to  be  found  to  tion  to  the  survivors  at  a  given  period; 

which  the  words  of  survivorship  could  nevertheless,  decision  rapidly  followed 

be  referred.     This  reasoning,  however,  decision,  in  which,  on  reasoning  of  this 

is  obviously  inconclusive ;  for  although  kind,  survivorship  was  held,  in  cases  of 

survivorship  is  not  incident  to  a  ten-  this  sort,  to  refer  to  the  period  of  the 

sncy  in  common,  yet  there  is  no  incon-  testator's  decease."    2  Jarm.  on  Wills 

sistency  between  a  tenancy  in  common  (5th  ed.)  '732. 
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abandoned  this  position  and  adopted  the  rule  that  whether  the 
gift  be  immediate  or  postponed,  and  whether  the  property  be  real 
or  personal,  words  of  ^urwivorshx^  prima  facie  refer  to  the  period 
of  division.  If  there  is  no  previous  interest  given,  the  period  of 
division  is  the  death  of  the  testator,  and  survivors  at  his  death 
take  the  whole ;  but  if  a  previous  life  estate  be  given,  then  the 
period  of  division  is  the  death  of  the  life  tenant,  and  survivors  at 
such  death  take  the  whole.^  Authorities  in  the  United  States  mzy 

1.  Theobald  on  Wills  (3d  ed.)  508;  for  life.     Huffam  v.  Hubbard,  16  Beav. 

Cripps  f .  Wolcott,  4  Madd.  12;  Stev-  579;    Stevenson  v.    Gullan,    18  Beav. 

enson  v,  Gullan,  18  Beav.  590 ;   Neath-  590 ;  Thompson  r.  Thompson,  29  Beav. 

way  V.  Reed,  3   De  G.  M.  &  G.  18;  6^4;  Neathway  v.  Reed,  3  De  G.  M.  & 

Howard  v.  Collins,  L.  R.,  5  Eq.  349.  6.  18. 

See  In  re  Duke,  16  Ch.  Div.  113.  **  So  if  there  are  several  life  interests 

It  is  immaterial  whether   the  only  followed  bj  a  gift  to  a  class  of  survivors, 

gift  is  in   the  direction  to  divide,  or  thej  are  ascertained  nt  the  death  of  the 

whether  there  is  a  prior  gift  distinct  last  tenant  for  life.    In  re  Fox's  Will, 

from    such    direction.      Th^bald    on  35  Beav.  163. 

Wills  (2d  ed.)  508;  Hearn  v.  Baker,  2  "  But  if  the  class  of  sur^'ivors  are  the 

K.  &  J.  383.  children  of  one  of  the  tenants  for  life, 

The  principle  in  the  text  is  known  perhaps   they  would  be  fixed   at  the 

as  the  rule  in    Cripps    v.  Wolcott,  4  death   of  their  parent.    Drakeford  r. 

Madd.  12,  and  has  been  held  applicable  Drakeford,  33  Beav.  43. 

to  real  and  personal  property.     In  re  '* And  if,  after  a  gift  to  surviving  chil- 

Greyson's  Trust  Estate,  2  De  G.  J.  &  dren,  there  is   a  limitation  giving  the 

S.  428.     See  Marriott  v.  Abell,  L.  K.,  7  shares  of  such  of  the  said  children  who 

Eq.  482.  die  without  issue  before  the  tenant  for 

**Thu8,  in  the  case  of  a  direct  gift  to  life  to  survivors,  the  original  limitation 

several  or  the  survivors,  those  who  sur-  to  surviving    children  must   refer    to 

vive  the  testator  take  the  whole.  Spur-  those  who  survive  the  testator.     Evans 

rell  V.  Spurrell,  1 1  Hare  54 ;  17  Jur.  755.  v.  Evans,  35  Beav.  81.   See  Stringer  t?. 

'*  If  payment  is  postponed  till  the  age  Philips,  i  Eq.   Ab.   293,  pi.    11;  i  P. 

of  twenty-one,  survivorship  refers  to  Wms.  97,  n. '*    Theobald  on  Wills  (2d 

that.     Forrester  v.  Smith,  3  Ir.  Ch.  70;  ed.)  508. 

Vorlev  V,  Richardson,  8  De  G.  M.  &  OlftB  to  Be  Paid  at  Twenty-one,  Aftar 

G.  i^.  a  Life  Interest  with  Benefit  of  SurvlTor- 

**  If  there  is  a  gift  for  life,  followed  by  ship. — '*  If  there  is  a  life  interest  and 

a  gift  to  several  or  the  survivors,  those  a   period   of  division  as  well,  for  in- 

who  survive  the  period  of  distribution  stance,  a  gift  to  A  for  life,  then  to  a 

take  indefeasibly.     Cripps  v,  Wolcott,  class  to  be  paid  at  twenty -one,  with  a 

4  Madd.  15;  Whitton  v.  Field,  9  Beav.  clause  of  survivorship,  the  question  is 

369;  Naylor  t>.   Robson,  34  Beav.  ^71 ;  more  complicated.     In  such  cases  sur- 

Vorley  v.  Richardson,  8  De  G.  M.  &  G.  vivorship   refers  most  naturally  to  the 

126.  See  Wordsworth  v.  Wood,  i  H.  L.  words  with  which  it  is  placed  in  im- 

Cas.  129.     See  In  re  Dawe*s  Trusts,  4  mediate  connection. 

Ch.  Div.  210.  *'a.  Therefore,  if  the  gift  is  after  a  life 

"  In  the  same  way,  if  there  is  a  gift  for  interest  to  a  class,  to  be  paid  at  twenty- 
life,  and  then  to  the  children  of  the  ten-  one,  with  benefit  of  survivorship,  sur- 
ant  for  life  who  attain  twenty -one,  and  vivorship  refers  most  naturally  to  the 
in  default  of  such  children,  to  a  class  age  of  twenty-one  just  before  men- 
of  survivors,  the  survivorship  refers  to  tioned.  Tribe  v,  Newland,  5  De  G.  & 
the  period  when  the  prior  gift  fails.  S.  236;  Knight  v.  Knight,  35  Beav. 
M'Donald  v.  Bryce,  16  Beav.  581;  Car-  11 1;  Forrester  v.  Smith,  2  Ir.  Ch.  70; 
ver  V.  Burgess,  18  Beav.  541;  7  De  G.  Berry  v,  Bryant,  3  D.  &  S.  1;  Comeck 
M.  &  G.  96 ;  Taylor  v.  Beverly,  i  v,  Wadman,'  L.  R.,  7  Eq.  80. 
Colly.  108.  '*  This  construction  is  assisted  by  a 

**  Upon  the  same  principle,  a  gift  after  gift  over  upon  death  of  all  under  twen- 

a  life  interest  to  'surviving  children'  ty-one.    Salisbury  v.  Lamb,  x  Ed.  465; 

goes  to  those  who  survive  the  tenant  Ambl.  383;   Bouverie    v,  Bouverie,   2 
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be  divided  into  two  classes;  those  which  follow  the  earlier  English 
cases  in  referring  words  of  survivorship  to  the  death  of  the  tes- 
tator, whether  the  gift  be  immediate  or  postponed,*  and  those  which 
follow  the  later  English   cases  in  referring  the  words  in  either 

event  to  the  period  of  division.*  If  the  tenant  for  life  dies  in  the 
lifetime  of  the  testator,  the  remainder  is  accelerated,  and  the  sur- 
vivors are  fixed  at  the  testator's  death.*  Of  course,  if  the  language 

Ph.  349;  Alty  V,  M068,  34  L.  T.  N.  99  111.  529;  Cheney  v.  Tccse,  108  111. 

S.  313.  483;  Summers  v.  Smith,  127  111.  650. 

"  On  the  other  hand,  it  is  rebutted  if  As  to  Okio^Bee  Lawrence  v.  Mc  Arter, 

the  gift  over  is  upon  death  of  all  be-  10  Ohio  41 ;    Stevenson  v,   Evans,  10 

fore  the  tenants  for  life.  Daniel  t/.  Gos-  Ohio  St.  311;  Sinton  r.  Boyd,  19  Ohio 

sett,  19  Beav.  478;    Fisher  v,  Moore,  i  St.  30;  Smith  v.  Block,  29  Ohio  St.  488. 

Jur- N.  S.  loii.    See  too  Doe  v.  Spar-  As    to    Vermont^    see     Shepard     v. 

row,  13  East  359;  Gummoe  v,  Howes,  Shepard,  60  Vt.  109. 

23  Beav.  192.  2.  Van  Tilburgh  v,  Hollinshead,  14 

*•  b.  If,  however,  the  direction  as  to  N,  J.  Eq.  33 ;  Holcomb  v.  Lake,  2a  N. 

pajment  is  independent  of  the  gift  to  J.  L.  686;  In  r^  Jones'  Will  (N.  J.  1090), 

survivors,  the  ordinary  rule  prevails,  21  Atl.  Rep.  950;  Slack  t;.  Bird,  23  N.  J. 

if,  for  instance,  the  gift  is  to  surviving  Eq.  240;  Dutton  v.  Pugh,  45  N.  J.  Eq. 

children   at    twenty-one.      HufTam   r.  431;  Hill  v.  Rockingham  Sank,  45  N. 

Hubbard,  16  Beav.  579;  Pope  v.  Whit-  H.271;  O'Brien  v.  O'Leary,  64  N.  H. 

combe,  3  Russ.  134;  Crozier  v,  Fisher,  333;  Denny  v.  Kettell,  135  Mass.  138; 

4  Russ.  398;  Lill  V,  Lill,  33  Beav.  446;  Coveny  v.  McLaughlin,  148  Mass.  576; 

Daniel  v.  Gossett,  19  Beav.  478."  Theo-  Wren   v,   Hynes,  2  Mete.  (Ky.)   130; 

bald  on  Wills  (sded.)  510.  Hughes  v,  Hughes,  12   B.  Mon.  (Ky.) 

1,  Moore  v,   Lyons,  35   Wend.  (N.  116;  Bayless  r.  Prescott,  79  Ky.  352; 

Y.)  119;  Mowatt  V.  Carow,  7  Paige  (N.  Biddle  v.  Hoyt,  i  Jones  Eq.  (N.  Car.) 

Y.)  328;    Pyms  V.  Mahan,  i  Dem.  (N.  159;  Vass  v.  Freeman,  3  Jones  Eq.  (N. 

Y.)  180;  33  Hun  (N.  Y.)  75;  Willets  Car.)   224;  Evans  r.  God  bold,  6  Rich. 

V,  Willets,  35   Hun  (N.  Y.)  401;  Stev-  Eq,  (S.  Car.)  36;  Schoppert  v.  Gillam, 

enson  v.  Lesley,  70  N.  Y.  515;  Davis  6  Rich.  Eq.  (S.  Car.)  83;  Roundtree  v, 

V.  Davis,  118   N.   Y.  411;    Matter  of  Roundtree,  36  S.  Car.  450;  Simpson  t^. 

Hcrrick*s  Estate  (Surrogate  Ct.),  i3  N.'  Cherry,  34  S.  Car.  68.    Compare  Good- 

Y.  Supp.  105 ;   Ross  v.  Drake,  37  Pa.  win    v.    McDonald,    153    Mass.    481 ; 

St  376;  Passmore's  Appeal,  23  Pa.  St.  Drayton    v.   Drayton,   i    Desaus.   (S. 

381 ;  Harris  v.  Carpenter,  109  Ind.  540;  Car.)  324. 

Hoover  v.  Hoover,  i  z6  Ind.  501 ;  A  testator  made  certain  specific  de- 
Hansford  v.  Elliott,  9  Leigh  (Va.)  79;  vises  and  bequests  to  several  of  hischil- 
Martin  v.  Kirby,  11  Gratt.  (Va.)  71;  dren.  He  then  gave  to  his  wife  a  life 
Porter  v.  Porter,  50  Mich.  456;  Rood  v,  estate  in  his  real  and  personal  property 
Hovey,  50  Mich.  395;  Eberts  t;.  Eberts,  not  specifically  disposed  of.  He  then 
42  Mich.  404;  Branson  v.  Hill,  31  Md.  declared  that  his  real  and  personal 
188;  Vickers  v.  Stone,  4  Ga.  462  ;  Clan-  property,  after  the  decease  of  his  wife, 
ton  V.  Estes,  77  Ga.  353.  But  compare  unless  his  wife  should  choose  to  g^ve  lip 
Matter  of  Denton  (Supreme  Ct.),  13  the  estate  before  her  decease,  should  be 
N.  Y.  Supp.  52 ;  Teed  v.  Morton,  60  N.  sold  and  divided  among  certain  of  his 
Y.  506;  Wylie  V.  Lockwood,  86  N.  Y.  children;  and  then  declared  that  if  any 
291 ;  Kelso  v.  Lorillard,  85  N.  Y.  177;  of  his  children  should  die  without  law- 
Byrnes  V,  Stilwell,  103  N.  Y.  453 ;  ful  issue  of  the  body  begotten,  then  his, 
Woelpper's  Appeal,  136  Pa.  St.  563;  her  or  their  share  or  legacy  should  be 
Caggins*  Appeal,  134  Pa.  St.  30;  Jame-  equally  divided  among  the  survivors, 
son  V.  Jameson,  86  Va.  56.  share  and  share  alike.    It  was  held  that 

As  to  Maryland^  see  Young  v.  Rob-  he  used  the  term  survivors  with  refer- 

inson,  II  Gill  A  J.  (Md.)  338;  Branson  ence   to   the    period  when   the  estate 

V.  Hill,  31  Md.  187.  should  be  divided  after  the  happening 

As  to  Illinois^  see    Hempstead    v.  of  the  event  mentioned  in  his  will,  to 

Dickson,    30    111.    195 ;    Ridgeway   xf,  wit,  the  death  of  his  wife.    Williamson 

Underwood,  67  111.  419;  Blatchford  v.  v.  Chamberlain,  10  N.  T.  Eq.  373. 

Newberry,  99  III.  11;  NicoU  v.  Scott,  8.  Theobald  on  Wills  (2d  ed.)  508; 
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of  the  will,  expressly  or  impliedly  fixes  the  time  to  which  survivor- 
ship is  to  be  referred,  the  rule  is  excluded.^ 

b.  "Survivors'* — When  Read  "Others/* — ^The  word  "sur- 
vivors  "  will  not  be  construed  "others'*  unless  there  is  something 
in  the  context  to  indicate  that  such  construction  is  necessary  to 
effectuate  the  intention  of  the  testator.*  What  context  will  jus- 
tify  such  construction  is  a  question  upon  which  authorities  differ, 
and  each  case  will  depend  largely  upon  the  peculiar  context  of 
the  particular  will. 

Spurrell  v.  Spurrell,  ii  Hare  154;  Dan-  son,  Kay  645;  Crowderv.  Stone, 3  Ross, 

iell  V.  Daniell,  6  Ves.  Jr.  297 ;  Simp-  217 ;  Ranelagh  v.  Ranelagh,  2  M7I.  & 

son  V.   Cherry,    34   S.   Car.  68.'  See  K.  441 ;  Winterton  v.  Crawfud,  i  R.  & 

Remainders,  vol.  20,  p.  895.  M.  407 ;  Eyre  v,  Marsden,  4  Myl.  &  C. 

1.  Theobald  on  WiUs  (2d  ed.)  510;  240;  In  r«  Arnold's  Trusts,  L.  R.,  10 

Morse  V.  Mason,  11  Allen  (Mass.)  36;  Eq.  252;  Waiter.  Littlewood,  L*.  R^ 

Scott  v.  Guernsey,  48  N.  Y.  xo6.    See  8  Ch.  70;  In  re  Keep's  Will,  32  Beav. 

Wylie  V.    Lockwood,  86   N.  Y.  291  ;  122;   Holland  v.  Allsop,  29  Beav.  498; 

Cochranf. Cochran, 3D esau8.(S. Car.)  Cole    v.    Sewell,    2    H.  L.  Cas.    186; 

186;  Woelpper*8   Appeal,  126  Pa.  St.  Smith  t;.  Osborne,  6  H.   L.  Cas.   393; 

562;  Rieff's  Appeal,  125  Pa.  St.  151.  Taaffe  v.  Conmee,  10  H.  L.  Gas.  64. 

"Thus,  if  the  testator  provides  for  See    Duryea    v,    Duryea,  85    III.   43; 

the  children  of  legatees  between  whom  Clark     v.    Baker,    3    S.    &    R.    (Pa.) 

there  is  to  be  survivorship  only  in  case  477;  Lapsley  v.  Lapsley,  9  Pa.  St.  131 ; 

they  do  not  survive  him,  or  gives  large  Jackson  v.  Blanshan,  3  Johns.  (N.  Y.) 

powers  of  making  advances  during  the  292  ;  Spruill  v.  Moore,  5  Ired.  Eq.  (N. 

lifetime  of  the  tenant  for  life,  to  lega-  Car.)    284;   Birney  v.   Richardson,    5 

tees  among  whom  there  is  to  be  sur-  Dana  (Ky.)  429;  Deboe  v.  Ix>wen,  8  B. 

vivorship,  it  may  appear  that  survivors  Mon.  (Ky.)  620;  Dickinson  v,  Hooxnes, 

were   to  be  determined  at  his  death,  i  Gratt.  (Va.)  302;  Lowry  v,  O'Bryan, 

Rogers  t^.  Towsey,  9jur.  575;  Black-  4  Rich.  Eq.  (S.   Car.)   264;   Yates  v. 

more  v.  Snee,  i  De  G.  &  J.  455.  Mitchell,   i   Rich.  Eq.  (S.   Car.)    265; 

"  And,  perhaps,  if  the  girt  to  surviv-  Williamson  v.  Chamberlain,  10  N.  J. 

ors  is  followed  by  words  of  limitation,  '  Eq.  373. 

such  as  executors  and  administrators,  or  Mr.  Jarman,  after  a  careful  examina- 
assigns,the  argument  that  a  personal  en-  tion  of  the  English  authorities,  says: 
joyment  by  the  survivors  was  not  in-  **The  result  then  would  seem  to  be 
tended  might  prevail,  and  survivorship  that  the  word  *  survivor,'  when  unez- 
would  be  referred  to  the  death  of  the  plained  by  the  context,  must  be  inter- 
testator.  Rose  V,  Hill,  3  Burr.  1881 ;  preted  according  to  its  literal  import ; 
Wilson  V,  Bagley,  3  Bro.  P.  C.  195.  but  the  conviction  that  this  construe- 

"At  anv  rate,  this  would  clearly  be  tion  most  commonly  defeats  the  actual 

the  case  if  the  gift  is  after  a  life  interest  intention  of  testators,  has  induced  a 

to  surviving  children  or  their  heirs  and  readiness  in  the  courts  to  yield  to   the 

assigns,  where    the  substitutional  gift  slightest  indication  in  the  context  of 

shows  that  vested  interests  were   in-  an  intention  to  use  the  word   in    the 

tended  to  be  taken  at    the  testator's  sense  of  *  other. '    But  the  present  state 

death.    In  re  Hopkins' Trust,  2  H.  &  of  the  authorities  seems  hardly  to  justi- 

M.'4i  I."  Theobald  on  Wills  (2d  ed.)  510.  Ij  the  hope  that  litigation  has  reached 

On  the  other  hand,  a  devise  to  "  the  its  limits  on  this  often -occurring  slip, 

surviving  children  of  my  sister  A.,  not  and  should  teach  to  framers  of  iw'ills 

knowing  all  their  names,"  was  referred  the  necessity  of  increased  attention  to 

to  the  date  of  the  will.    Morse  v.  Mason,  its  avoidance."     2  Jarman  Wills  (5th 

II  Allen  (Mass.)  36.  ed.)  *7io. 

a.  2  Jarm.  Wills  (5th  ed.)  •690;  Fer-  Mr.  Theobald  has  attempted  the  fol- 

guson  V.  Dunbar,  3  Bro.  C.  C.  468  n.;  lowing   classification  of    English    au- 

Milsom  V.  Awdry,  5  Ves.  Jr.  465;  Wol-  thorities : 

len  V,  Andrews,  9  J.  B.  Moo.  248;  2  *'  i.  If  there  is  an  absolute  gift  to  sev- 

Bing.  126;  9  E.  C.  L.  342;  Davidson  v,  eral  persons,  with  a  gif t  to  the  survivors, 

Dallas,  14  Ves.  Jr.  576;  Mann  i^.Thomp-  if   any    die    without    issue,   survivors 
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must  be  construed  in  its  ordinary  sense,  adopted  even  if  there  is  no  gift  over  to 

Crowder  v.  Stone,  3  Russ.  317 ;  Rane-  interpret  the  testator's  intention.   Har- 

lagh  V,  Ranelagh,  a   My  I.  &  K.  441 ;  man  v,  Dickenson,  i  Bro.  C.  C.  91.    See 

Stead  V.  Piatt,  10  Beav.  50 ;  Greenwood  34  Beav.  353;  Willianns  v,  James,  20  W. 

t>.  Percy,  26  Beav.  572.  R.  xoio;  Tufnell  v.  Borrell,  L.   R.,  20 

^  2.  Where  there  is  a  gift  over,  to  take  Eq.  194. 

place  only  in  case  the  event  on  which  ''4.  The  same  will  be  the  case  where 

the  property  is  limited  to  the  first  lega-  the  will  gives  life  estates  with  limita- 

tees,  among  whom  there  is  to  be  sur-  tions  expressly  to  issue,  followed  by  a 

vivorship,  happens  in  respect  of  all  the  gift,  on  failure  of  issue  of  any  of  the 

legatees,   survivor    will    be    construed  tenants  for  life,  to  the  surviving  tenants 

other,  so  as  not  to  cause  an  intestacy,  for  life  for  their  lives  and  then  to  their 

For  instance,  if  the  bequests  are  to  A,  issue,  and  an  ultimate  gift  over  on  fail- 

B,  and  C,  payable  at  twenty-one,  and  if  ure  of  issue  of  all  the  tenants  for  life ; 

either  die  under  twenty-one,  his  share  and  it  makes  no  difference  whether  the 

to  the  survivors,  and  if  two  die  under  gift  be  to  survivors  for  life  and  then  to 

twenty-one,  the  whole  to  the  survivor,  their  issue,  or  to  survivors  in  like  man- 

and  if  all  die  under  twenty-one,  then  ner  as  the  original  shares  were  given, 

over,  the  share  of   one  dying  under  Lowe  v.  Land,  i  Jur.  377;  In  re  Keep's 

twenty-one  would  go  to  one  who  had  Will,  32    Beav.   122;    In    re  Tharp's 

predeceased  him,  but  attained  twentv-  Estate,  i  De  G.  J.  &  S.  453;  Holland  v. 

one,  and  to  the  survivor  equally.     Wll-  Allsop,  29  Beav.  498 ;  Hurry  v.  Morgan, 

mot  V,  Wilmot,  8  Ves.  Jr.  10;  In  re  L.  R.,  3  Eq.  152;  Badger  T^  Gregory,  L. 

Jackson's  Trust,  14  Ir.  Ch.  472.    The  R.,  8  Eq.  78;   Waite  v,  Littlewood,  L. 

same  construction  was  adopted  in  Re  R.,  8  Ch.  70 ;  In  re  Palmer's  Trusts,  L. 

Connellan's Trust,  16 Ir.Ch. 524, though  R.,  19  Eq.  320;   Wake  v.  Varah,  2  Ch. 

there  was  no  gift  over,  but  qucere,  Div.  348;  In  re  Row's  Estate,  43  L.  J. 

**  In  these  cases,  the  testator  intends  Ch.  347. 
the  property  to  go  over  as  a  whole,  or  **There  is  the  same  evidence  of  inten- 
not  at  all.  As  the  whole  cannot  go  tion  to  benefit  the  issue,  and  the  gift 
over  where  the  event  does  not  happen  over  shows  that  survivorship  is  con- 
in  respect  of  all  the  first  legatees,  there  tern  plated,  not  merely  between  the  first 
is  no  other  disposition  of  the  shares  in  takers,  but  between  the  respective 
respect  of  which  it  happens,  except  stirpes, 

among  the  first  legatees  themselves,  ^  5.  Whether  the  same  construction 

and,  in  order  to  allow  them  to  take,  would  be  adopted  in  the  absence  of 

the  word  survivor  must  be  read  other,  an  ultimate  gift  over  seems  unsettled. 

"3.  Where  there  is  a  devise  to  sons  The  observations  made  in   Wake  v. 

and  the  heirs  of  their  bodies,  and  if  Varah,  2  Ch.  Div.  348,  and  Beckwith  i'. 

any  die  without  issue  to  the  survivors  Beckwith,  46  L.  J.  Ch.  Div.  97,  are  in 

and  the  heirs  of  their  bodies,  and  if  all  favor  of  a  strict  construction  of  the 

die  without  issue,  over,    survivorship  word    survivors   under    such    circum- 

will  be  referred  to  the  stirpes  and  not  stances.     See  too  Milsom  v.  Awdrj-,  5 

to  the  first  takers,  and  the  share  of  a  Ves.  Jr.  465.    But  the  attention  of  the 

son  dying  without  issue  will  go  among  court  in  those  cases  was  not  called  to 

the  issue  of  a  son  previously  deceased  the  cases  in  which  a  gift  over  has  been 

and  the  surviving  sons.  Doe  v.  Waine-  held  to  be  immaterial.  Hodge  v.  Foote, 

^"S^^  5  T.  R.  427;  Smith  v,  Osborne,  34  Beav.  349;  In  re  Beck's  Trusts,  16 

6  H.  L.  Cas.  376.  W.  R.  189;  37  L.J.  Ch.   233;   In   re 

^  In  such  cases,  the  testator  has  ex-  Arnold's  Trusts,  L.  R.,  10  Eq.  252,  re- 
pressed his  intention  of  benefiting  the  cently  followed  in  He  Walker,  12  Ch. 
line  of  issue,  and  the  survivorship  con-  Div.  205.  ^ 
templated  is  one  between  the  respec-  **In  re  Corbett's  Trusts,  Johns.  591, 
tive  stirpes  and  not  between  the  first  may  be  supported  on  the  ground  that 
takers  merely,  and  this,  coupled  with  the  testator  expressly  provided  for  the 
the  pift  over,  which  can  only  take  effect  surviving  issue  of  the  children  of  the 
if  all  the  sons  die  without  issue,  is  suf-  tenants  for  life,  thus  excluding  an  in- 
ficient  to  enlarge  the  meaning  of  the  tention  of  also  providing  for  children 
word  survivor.  of  tenants  for   life  dying  before  the 

"  It  is  immaterial  whether  the  word  is  period  of  accruer,  besides  which  the 

survivors    or   such  as  survive.     In  re  case  was  one  in  which  absolute  gifts 

Tharp'8  Estate,  i  De  G.  J.  &  S.  453.  were  subsequently  cut  down  by  settle- 

**  And  the  same  construction  will  be  ment. 
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'*  In  Beckwith  v.  Beckwith,  46  L.  J.  original  shares,  the  case  is  more  diffi- 

Ch.   Div.  97,   the   gift  was  to  *  other  cult. 

daughters  surviving,*  so  that  to  give  *'In  such  a  case  theword  survivors  was 

surviving  a  stirpital  construction  would  construed  others,  chiefly  by  the  force 

in  effect  have  been  to  reject  the  word  of  a  gift  over  in  default  of  all  the  ob- 

entirely.  jects  to  be  benefited.  Lucena  v.  Lucena, 

"  If  accruing  shares  are  given  to  the  7  Ch.  Div.  255. 
survivors  or  survivor  for  their  joint  ^  If  the  gift  is  to  a  class  of  sons  and 
lives,  and  after  the  decease  of  the  sur-  daughters,  and  the  daughters'  shares 
vivor  to  the  children  of  the  survivors  are,  by  a  separate  clause,  directed  to  be 
or  survivor,  the  surviving  tenant  for  settled  and  given  over  in  default  of  issue 
life  will  take  the  whole  for  life,  though  to  the  surviving  sons  and  dai^hters,  in 
probably  the  children  of  predeceasing  the  same  way  as  the  original  shares^ 
tenants  for  life  would  take  on  his  survivors  would  possibly  not  be  con- 
death.  Winterton  v.  Crawfud,  i  R.  &  strued  as  others.  DeGaVagnol  v.  Liar- 
M.  407.  det,  32   Beav.  608;  In  re  Usticke,  3j 

'*6.  But  if  the  gift  to  survivors  is  not  Beav.  338.    See  Nevill  v.  Boddam,  a8 

given  in  the  same  manner  as  the  origi-  Beav.  554. 

nal  shares,  there  is  no  evidence  that  "On  the  other  hand,  if  the  shares  of 

stirpital  survivorship  was  intended,  and  daughters  dying  without  issue,  given 

the  word  will  be  construed  strictly.  to  surviving  members  of  the  class,  are 

'*  Thus,  where,  the  prior  limitations  directed  to  be  settled  for  the  benefit 

being  for  life  with  remainder  to  chil-  of  the  other  shares,  survivors   will  be 

dren,  the  gift  is  to  survivors  absolutely,  read  others,  at  any  rate  as  regards  the 

and  not  to  survivors  for  life,  and  then  settled  shares.    Jackson  v.  Sparks,  38 

to  their  children,  although  there  is  a  L.  J.  Ch.  75;  and  see  the  judgment  of  the 

gift  over  of  the  whole  upon  death  of  all  M.  R.  in   Lucena  v.  Lucena,    7    Ch. 

without  issue,  the  intention  to  benefit  Div.  255. 

the  lines  of  issue  is  not  sufficiently  in-  "  Upon  similar  principles,  if  there  is 

dicated,   and  the  word  survivors  will  an  absolute  gift  to  several,  with  a  gift  to 

be  construed  strictly.    Twist  v.  Her-  their  issue,  if  thev  die  leaving^   issue, 

bert,  a8  L.  T.  N.  S.  489.  and  if  any  die  without  issue,    to   the 

"Survivors  must,  a  fortiori^  be  strict-  survivors,  subject   to  the  same  execu- 

Z*    construed  where  there  is  no  gift  over,  tory  limitation  in  favor  of  issue  as  the 

eeming  v.  Sherratt,  a  Hare  14;  Lee  original  shares,  survivorship  will  be  re- 

V.  Stone,  I  Exch.  674 ;  In  re  Corbett's  ferred  to  the  stirpes^  and  not  merely  to 

Trusts,  Johns.  591,  the  residuary  gift;  the   individuals.     Eyre  v.  Marsden,  a 

Browne  v.  Rainsford,  Ir.  R.,  i  Eq.  384.  Keen  564;  4  Myl.  &  C.  331 ;  Cross  r. 

"  In  such  a  case,  however,  there  may  Maltby,  L.  R.,  20  Eq.  378.  See  Le 
be  a  general  intention  expressed  to  Jeune  T^  Le  Jeune,  a  Keen  701. 
benefit  the  stirpes  and  not  merely  the  '*  But  if  the  gift  to  survivors  is  abso- 
surviving  parents ;  for  instance,  by  a  lute,  and  not  subject  to  the  same  de- 
preliminary  statement  of  the  intention  feasibility  in  favor  of  issue  as  the 
that  the  property  is  to  be  divided  original  shares,  survivors  must  be  con- 
among  the  children  of  several  parents,  strued  strictly,  though  there  may  be  a 
without  any  mention  of  survivorship  gift  over  in  tlie  event  of  the  death  of 
between  the  parents.  Hawkins  v.  all  the  legatees  without  issue.  Fergu- 
Hamerton,  16  Sim.  410.  son  v.  Dunbar,  3  Bro.  C.  C.  468,  n. 

"7.  It  seemSfWhen  the  original  limita-  **  Under  a  gift,  in  default  of  children 

tions  are  for  life  with  remainder  to  chil-  of  a  daughter,  to  the  others  or  other  of 

dren  in  tail,  and  if  any  of  the  tenants  his  children  by  name,  equally  between 

for  life  die  without  children,  to  the  sur-  them  if  more  than  one,  the  word  others 

viving  tenants  for  life  in  tail,  followed  will  not  be  read  as  survivors.     In   re 

by  a  gift  over  in  case  of  a  total  failure  Hagen's  Trusts,  46  L.  J.  Ch.  665. 

of  issue  of  all  the  tenants  for  life,  the  '*  Nor,  under  a  gift  to  a  son  by  name 

stirpital    construction   would    not    be  and    the    survivors    of    the  testator's 

adopted.   See  Maden  v.  Taylor,  45  L.  J.  daughters,  is  it  necessary' that  the  son 

Ch.  569.  See,  however.  Cooper  t;.  Mac-  should  survive  in  order  to  take.     In  re 

Donald,  L.  R.,  16  Eq.  358.  Bates,  11   W.  R.   768."    Theobald   on 

**  8.  Where  the  shares  of  some  mem-  Wills  (ad  ed.)  503. 

bers  of  the  class  are  settled  and  others  It  is  very  doubtful  how  far  these  re- 

not,  and  the  gift  over  is  to  the  survivors  quirements  would   be  adopted   in  the 

of  the  class  in  the  same  way  as  the  United  States.    The  tendency  of  the 
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€,  Accrued  Shares. — Clauses  disposing  of  the  shares  of  the 
devisees  and  legatees  dying  before  a  given  period  or  event,  do 
not,  without  a  positive  and  distinct  indication  of  intention,  extend 
to  shares  accruing  under  those  clauses  so  as  to  pass  them  a  second 
time.  Thus,  where  a  man  gives  a  sum  of  money  to  be  divided 
amongst  four  persons,  as  tenants  in  common,  and  declares  that  if 
one  of  them  dies  before  twenty-one  or  marriage,  it  shall  survive  to 
the  others,  if  one  dies  and  three  are  living,  the  share  of  that  one 
so  dying  will  survive  to  the  other  three,  but  if  a  second  dies,  noth- 
ing will  survive  to  the  remainder  but  the  second's  original  share, 
for  the  accruing  share  is  as  a  new  legacy,  and  there  is  no  further 
survivorship.* 

authorities  in  this  country  is  to  place  Finlayson,  35  Beav.  65 ;  Cambridge  v. 

tJuch  decision,  to  a  great  extent  at  least,  Rous,  25  Beav.  416. 

upon  the  peculiar  provisions  of  the  par-  What    Will    Paai  Acemed  Bharei. — 

ticuUr  will.  Upon  this  subject  Theobald  has  made 

1.2  Jarm.    Wills    (5th    ed.)    *7io;  the  followine  classification  of  the  Eng- 

Lord  Hardwicke,  in  Pain  v,  Benson,  3  lish  authoriues.    "  If,  for  instance,  ac- 

Atk.  80;  Rudge  v.  Barker,  Cas.  temp,  crued  shares  are  directed  to  go  in  the 

Talb.  124;   Ex  p.  West,  i   Bro.  C.  C.  same  manner  as  original  shares.    Cur- 

575;  Crowder  v.  Stone,  3  Russ.  217;  sham  v.  Newland,  3  Beav.  145;  Milsom 

DougUsv.  Andrews,  14  Beav.  347.   See  r.  Awdry,   5    Ves.  Jr.  465;    Eyre   v, 

Perkins  x\  Micklethwaite,  L.  R.,  3  Ch.  Marsden,  4  Myl.    &  C.  331 ;  Giles  v. 

171 ;  Masden's  Estate,  4  Whart.  (Pa.)  Melsom,  L.  R.,  6  H.  L.  Cas.  24. 

441 ;  Hutchinson's  Appeal,  34  Conn.  '*  2.  And  when  original  and  accrued 

300;  Brooke  v.  Croxton,  2  Gratt.  (Va.)  shares  have  once  been  consolidated  by 

507;  Everitt  v,  Everitt,  29  N.  Y.  39;  a  direction,  for  instance,  that  they  are 

Owen  V.  Owen,  Busb.  Eq.  (N.  Car.)  to  go  in  the  same  manner,  *  there  is 

121;  Gill  V,  Roberts,  33  N.  J.  Eq.  474.  no  occasion  to  carry  on  any  separate 

In  Taylor  v.  Foster,  17  Ohio  St.  166,  account  of  the  original  share  from  the 

the  rule  was  not  observed.   See  Turner  accrued  share,*  and  both  will  pass  under 

f.  Withers,  23  Md.  43.  the  word  share.    In  re  Hutchinson,  5 

Thus,  a  testator  made  the  following  De  G.  &  S.  681. 

devise :  **  My  will  is,  that  all  the  re-  '^  3.  If '  his  or  her  share  or  shares,' are 

maining  part  of  my  lands,  not  sold  or  spokenof  where  only  one  original  share 

otherwise  disposed  of,  be  equally  di-  has  been  previously  given,  so  that  the 

vided  among  my  surviving  daughters ;''  words    cannot  be    satisfied    reddendo 

and,  **  It  is  my  will  that  shall  either  of  singula  singulis^  as  might  be  the  case 

my  daughters  be  dead,  or  die  without  if  the  words  were  *  his,    her  or  their 

issue,  the  before-mentioned  land  shall  share  or  shares,'  accrued  shares  will  be 

be  divided  between  the  surviving  ones."  carried  over.     Wilmott  v.  Flewitt,  13 

The  testator  left   four  daughters  liv-  W.   R.  856.      And   apparently   *  share 

ing  at  his   death,  who  all  died   sue-  and  shares   and  interest '  would  carry 

cessively;  the  one  dying  last  but  one  accrued  shares.     Douglas  v.  Andrews, 

alone  leaving  issue,  a  daughter,  who,  14  Beav.  347. 

with  other  nephews  and  nieces,  were  "4.  Accruedshares  will  pass  where  the 

the  heirs  at  law  of  her  last  dying.     It  testator,  though  he  speaks  of  individual 

was  held  that  the  limitation  over  to  the  shares,  yet  shows  that  he  looks  on  the 

survivors  was  valid ;  that  an  interest  or  fund  as  existing  at  the  period  of  distri- 

share,  having  once  survived,  did  not  bution  as  an  aggregate  and  previously 

again  survive,  but,  upon  the  death  of  undivided  fund,  by  speaking  of  it,  for 

her  taking  by  survivorship,  descended  instance,  as  the  trust  fund.  Worlidge  v, 

to  her  heirs.     Lewis  v,  Ulaibome,   5  Churchill,  3  Bro.  C.  C.  465;  Leeming 

Yerg.  (Tenn.)  369.  v,    Sherratt,    2    Hare    14;    Sillick  v. 

Fart  —  Portton. — The    rule    applies  Booth,  i  Y.  &  C.  C.  121,  739;  Barker 

where  the  word  "part "or  ** portion"  v.  Lea,  T.  &  R.  413.     So,  where  the 

is  used  instead   of  share.    Bright  v,  whole  fund  is  given  to  a  class  with 

Rowe,  3  Myl.  &   K.  316;  Goodwin  v,  benefit  of  survivorship,  the  words  of 
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24.  Snbstitntion — a.  Definition. — Although  every  executory 
limitation  intended  to  destroy  prior  intervals  in  certain  contin- 
gencies is  in  the  widest  sense  substitutional,  the  term  is  gener- 
ally applied  to  limitation  intended  to  provide  for  the  death  of 
prior  devisees  or  legatees  before  the  period  of  distribution.^ 
Thus,  a  direct  gift  to  A  or  his  children,  goes  to  A  if  he  survives 
the  testator,  and  to  his  children  if  he  does  not.'  If  the  gift 
be  preceded  by  a  life  interest,  the  substitutional  gift  takes  ef- 
fect whether  A  dies  in  the  lifetime  of  the  testator  or  the  tenant 
for  life.^ 

b.  Gifts  Over  on  Death  Under  Specified  Circumstances. 

— Wherever  there  is  a  gift,  whether  immediate  or  deferred,  to  in- 
dividuals, a  gift  over  in  case  the  devisee  or  legatee  die  under  spec- 
ified circumstances,  takes  effect,  if  the  event  happens  in  the 
testator's  lifetime.*    The  rule  applies  even  though  the  legatee  or 

survivorship  apply  to  the  whole,  ac-  As  to   proper  method    of    framing 

crued  as  well  as  original  shares.    In  re  limitations    of   cross    remainders,  see 

Crawhairs  Trusts,  3  Jur.  N.  S.  892.  Remainders,  vol.  30,  p.  871. 

**  5.  And  a  gift  over  of  the  whole  is  1.  Theobald  on  Wills  (2d  ed.)  491. 

convincing  evidence  of  the  same   in-  Thus  a  bequest  to  be  **  equally  di- 

tention.     In  such   a  case  *  share  must  vided  among  my  brothers  and  sisters 

have  been  meant  to  include  every  in-  and  their  heirs,"  has  been  held    sub- 

terest,  accruing  as  well  as  original,  for  stitutional  on  its   appearing  that   tes- 

otherwise  the  estate  would  go  away  tator  knew  that  one  of  his  sisters  was 

from  the  issue  piecemeal ;  whereas,  it  dead.    Huntress  v.  Place,  137  Mass.  409. 

is  obvious,  nothing  was  intended  to  go  Compare  McGregor  v,  Canada  Invest., 

over,  but  that  all  should  go  over  at  etc.,  Co.,  21  Can.  Supreme  Ct.  499. 

once  on  failure  of  the  issue  of  all  the  8.  Theobald  on  Wills  (2d  ed.)  493; 

children,  as  if   all   but   one  had  died  Montayn  z;.  Nucella,  i  Russ.  165 ;  Salis- 

without  issue  who  was  intended  to  take  bury  v.  Petty,  3  Hare  86 ;  Whitcher  v. 

all.*     Doe  V.  Birkhead,  4   Exch.  no;  Penley,  9  Beav.  477. 

Douglas   r.  Andrews,    14  Beav.    347;  8.  Theobald  on  Wills  (2d  ed.)  493; 

Duttont;.  Crowdy,33Beav.  272;  Lang-  Girdlestone  v.  Doe,  2  Sim.  225;   In  re 

ley  V.  Langley,  L.  R.,  6  Ir.  277.  Porter's  Trusts,  4  K.  &  T.  188 ;   Haber- 

*'*  6.  And  if  the  bequest  is  of  residue,  gham  v.  Ridehalgh,  L.  K.,  9  £q.  395 ; 

the  presumption  against  intestacy  will  Hobgen  v,   Neale,  L.  R.,  11   £q.   48; 

assist  the  court  in  passing  accrued  with  In  re  Dawe's  Trusts,  4  Ch.  £>iv.  210. 

original  shares.  Goodman  t^.  Goodman,  See  Ebey  v.  Adams,  135  III.  80;  Camp 

I  De  G.  &  S.  695.  V.  Cronkright  (Supreme  Ct),  13  N.  Y. 

"  7.  Accrued  shares  are  similarly  not  Supp.  307.     For  other  illustrations,  see 

liable  to  the  same  restrictions  as  orig-  Legacies  and  Devises,  vol.  13,  p.  35. 

inal  shares,  in  the  absence  of  a  clearly  4.  Hawkins  on  Wills  '243 ;  Schouler 

expressed  intention  so  to  restrict  them,  on  Wills  (2d  ed.),  §  565.  See  Legacies 

Gibbons  7\  Langdon,  6  Sim.  260;  Ware  and  Devises,  vol.  13,  p.  31;  Rsmaik- 

V.  Watson,  7  De  G.  M.  &,  G.  248;  and  ders,  vol.  20,  pp.  895,  038.    See  Han- 

on  the  other  hand,  Trickey  v.  Trickey,  nam  v,  Sims,  2  De  G.  &  J.  151 ;  God- 

3  Myl.  &,  K.  560;  In  re  Jarman's  Trusts,  dard  v.  May,  109  Mass.  471  ;  Mowatt 

L.   R.,   I    Eq.  71 ;    Fitzgerald  v.  Fitz-  v.  Carow,  7  Paige  (N.  Y.)  336;   L*aw- 

gerald,   Ir.   R.,  7  Eq.  436."    Theobald  rence  v.  Hebbard,  i  Bradf.  (N.  Y.)  252. 

on  Wills  (2d  ed.)  517.  As  ordinarily  stated,  the  rule  seetns 

It  is  not  believed  that  in  the  present  applicable  only  to  personalty.  But  upon 

condition  of  the  American  decisions  both  principle  and  authority,  it  seems 

any  corresponding  classification  is  pos-  to  apply  to  both  realty  and  personalty. 

sible.     It  is  highly  probable,  however,  Hannam  v,  Sims,  2  De  G.  &  J.    151; 

that  in  the  future,  Theobald's  classifi-  State  v.  Lyons,  5   Harr.    (Del.)    196. 

cation   may    be  followed  in   doubtful  See  Goodall  t^  McLean,  2  Bradf.  (N. 

cases.  Y.)  306. 
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devisee  be  dead  at  the  date  of  the  will,  the  presumption  being 
that  the  testator  was  ignorant  of  the  fact.^ 

c.  Gifts  Over  to  Executors,  Administrators  or  Repre- 
sentatives.— An  immediate  gift  to  A  or  his  executors,  adminis- 
trators or  personal  representatives  will  not  lapse  by  A's  death  be- 
fore the  testator,*  but  if  the  bequest  to  A  be  by  way  of  remainder 
after  a  life  interest,  the  substitujtional  provision  is  held  to  apply 
only  to  the  case  of  the  legatee'dying  between  the  death  of  the 
testator  and  that  of  the  life  tenant?  Upon  the  same  principle 
a  legacy  to  A,  to  be  paid  one  year  from  the  testator's  death  or  to 
his  representatives,  will  lapse  if  A  dies  before  the  testator.*  Of 
course,  if  the  word  "representatives*'  can  be  construed  next  of 
kin,  a  gift  to  the  other  representatives  is /rima/^^iV  substitutional 
whether  immediate  or  postponed.*  A  bequest  to  A,  his  execu- 
tors or  administrators,  merely  gives  A  the  absolute  interest  and 
will  lapse  by  his  death,  although  the  gift  be  immediate.^ 

rf.  Gifts  to  Classes,  Substitutional  and  Independent 

Gifts. — Substitutional  gifts  of  the  shares  of  members  of  a  class 
differ  from  substitutional  gifts  of  bequests  to  individuals  named 
in  the  will,  the  principle  of  distinction  being  that,  to  determine 
whether  such  gifts  are  to  take  effect,  the  test  in  the  case  of  a 
bequest  to  a  class  must  necessarily  be  this :  Was  the  deceased, 
whose  supposed  share  is  claimed,  or  was  he  not,  ever  a  member 
of  the  class  ?  In  other  words,  was  he,  or  was  he  not,  ever  an  ob- 
ject of  the  gift  ?  If  not,  there  can  be  no  substitution.''  Thus  if 
a  testator  gives  a  legacy  to  a  class  of  persons,  as  to  the  children  of 
A,  and  goes  on  to  provide,  that  in  case  of  the  death  of  any  one 
of  the  children  of  A  before  the  period  of  distribution,  the  issue 
of  such  child  shall  take  their  parent's  share,  such  issue  can- 
not take  unless  the  parent  might  have  taken,  and  consequently,  if 
a  child  of  A  be  dead  at  the  date  of  the  will  or  at  the  death  of  the 
testator,  the  issue  of  that  child  cannot  take  anything.®    Where 

1.  Hannam  v.  Sims,  3  De  G.  &•  J.  8.  Romilly,  M.  R.,  in  Ive  v.  King,  i6 

151;  Ive  V.  King,  16  Beav.  46;  In   re  Beav.  53,  stated  by  him  to  be  the  princi- 

Sheppard'8  Trust,  i  K.  &  J.  269.  pie  established   by   Peel   v.  Callow,  3 

9.  Corbyn  v,  French,  4  Yes.  Jr.  434;  Myl.  &   K.  41 ;  Waugh  v,  Waugh,  9 

In  re  Porter's  Trust,  4  K.  &  J.   188;  Sim.  373;  Christopherson  v,  Naylor, 

Bone  V,  Cook,  M'Clel.  168.  i  Meriv.330.  See  Lawrence  v,  Hebbard, 

8.  Bone  v.  Cook,  M'Clel.  176;  Cor-  i  Bradf.  (N.  Y.)  256.     Compare  Dela- 

byn  V.  French,  4  Ves.  Jr.  434.  field  t>.  Shipman,  103  N.  Y.  463 ;  Ap- 

4.  Tidwell  V.  Ariel,  3  Madd.  309;  In  pleton  v.  Fuller  (Supreme  Ct.),  16  N. 
re  Porter's  Trusts,  4  K.  &  }.  195.  Y.  Supp.  353 ;  Matter  of  Crawford,  113 

5.  Brent  t'.  Washington,  18  Gratt.  N.  Y.  366;  Outcalt  v.  Outcalt,  43  N.  J. 
(Va.)  536.     Compare  Stook's  Appeal,  Eq.  500. 

3o  Pa.  St.  349 ;  Ware  v.  Fisher,  3  Yeates  Pennsylvania,  —  It  seems  that  this 

(Pa.)  578;  Abbott  V,  Jenkins,  10  S.  &  distinction  has  been  ignored,  the  rule 

^  (Pa.)  296.  being,  that  even  in  gifts,  the  alternative 

••  Elliot  V,  Davenport,  i  P.  Wms.  83.  gift  takes  effect  if  the  first  legatee  be 

See  Legacibs  and  Devises,  vol.  13,  one  who  would  have  taken  as  a  member 

P*  35*  of  the  class,  had  he  lived  to  the  period 

^'  Sir  W.  Pagcwood,  in  Re  Porter's  of  distribution.     May's  Appeal,  41  Pa. 

Trusts,  4  K.  &  J.  193.  St.  533.    See  Long  v.  Labor,  8  Pa.  St. 
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the  testator  provides  that  if  any  of  the  class  die  in  his  lifetime, 
the  share  of  the  members  so  dying  is  to  go  to  their  issue,  he  must 
be  supposed  to  have  in  mind  living  persons,  subject  to  the 
contingency  of  such  persons  continuing  to  live  up  to  the  time  of 
his  death,  and  the  class  is  ascertained  at  the  date  of  the  will. 
Therefore,  the  issue  of  those  who  die  after  the  date  of  the  will  take 
by  substitution  to  the  exclusion  of  the  issue  of  those  who  died  be- 
fore the  date.^  But  if  the  gift  to  the  issue  is  original  and  inde- 
pendent, they  take  even  though  their  parents  died  in  the  lifetime 
of  the  testator,  or  even  before  the  date  of  the  will  * 

In  determining  whether  any  particular  limitation  is  origrinal 
or  substitutional,  it  should  be  remembered  that  a  gift  to  issue  is 
substitutional  when  the  share  which  the  issue  are  to  take  is  by  a 
prior  clause  expressed  to  be  given  to  the  parent  of  such  issue  ;  and 
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329.  Compare  Herr's  Estate,  28  Pa.  St.  issue  of  those  who  were  dead  at  that 
467 ;  Morrison's  Estate,  139  Pa.  St.  306.  time  can,  consequently,  show  no  object 

1.  Christophersonv.  Najrlor,  I  MeHv.  of    substitution;    and    to    give    them 

30;  In  re  Hotchkiss'  Trust,  L.  R.,  8  Eq.  original  legacies  would  be,  in  effect,  to 

43.     See  Habergham  t;.  Ridehalgh,  L.  make  a  new  will  for  the  testator.  " 

R.,  9  Eq.  395.  Exception. — ^The  testator's  language 

InChristophersonT'.  Najrlor,  I  Meriv.  may,  however,  show  that  he  intended 

330,  under  a  bequest  **  to  each  and  the  issue  of  persons  dead  at  the  date  of 
every  the  child  and  children  of  my  the  will,  who  would  have  been  members 
brother  and  sisters  which  shall  be  liv-  of  the  class  if  alive,  to  take  their  par- 
ing at  the  time  of  my  death;  but,  if  any  ents'  share,  and  in  such  case  the  intent 
child  or  children  of  my  said  brother  will  be  given  effect.  Thus,  where  the 
and  sisters  shall  happen  to  die  in  my  testator  directed  the  residue  of  his  prop* 
lifetime,  and  leave  issue,  then  the  lega-  erty  to  be  "  equally  divided  among  my 
cy  or  legacies  hereby  intended  for  such  brothers  and  sisters  and  their  heirs,** 
cnild  or  children  so  dying,  shall  be  for  and  when  the  will  was  made  there 
his,  her,  or  their  issue,  it  was  held  were  living  three  brothers,  one  sister, 
that  the  issue  only  took  by  substitution,  and  children  and  grandchildren  of  two 
and  that  therefore  only  the  issue  of  deceased  sisters;  and  it  appeared  that 
such  children  as  were  living  at  the  testator  knew  of  the  decease  of  his  two 
date  of  the  will  were  entitled  in  the  sisters,  and  of  the  existence  of  their 
event  of  the  death  of  their  respective  issue,  it  was  held  that  the  heirs  of  the 
parents  during  the  testator's  lifetime,  deceased  sisters  took  by  representation 
Sir  W.  Grant  saying :  '*  The  question,  equally  with  surviving  brothers  and 
in  this  case,  does  not  depend  on  the  sisters.  Huntress  x\  Place,  137  Mass. 
words  *  shall  happen  to  die  in  my  life-  409,  citing  Gowling  v.  Thompson,  L.. 
time.'  Though,  according  to  strict  R.,  11  Eq.  366,  n.;  Baraaby  v.Tassell,  L.. 
construction,  importing  futurity,  those  R.,  1 1  Eq.  363 ;  In  re  Sibley's  Trusts,  5 
words  might  have  been  understood  as  Ch.  Div.  494;  In  re  Webster's  Estate, 
speaking  of  the  event,  at  whatever  23  Ch.  Div.  737 ;  Giles  v.  Giles,  8  Sim. 
time  it  may  happen.  But  the  context  360;  Jarvis  v.  Pond,  9  Sim.  549;  In  re 
necessarily  excludes  this  construction.  Philps'  Will,  L.  R.,  7  Ek].  151 ;  Burt  z?. 
The  nephews  and  nieces  are,  here,  the  Hellvar,  L.  R.,  14  Eq.  x6o;  Wingffeld 
primary  legatees.  Nothing  whatever  v,  wingfield,  9  Ch.  Div.  658;  Davis  v. 
18  given  to  their  issue,  except  in  the  Taul,  6  Dana  (Ky.)  57;  Richejr  ^. 
way  of  substitution.   In  order  to  claim,  Johnson,  30  Ohio  St.  200. 

therefore,  under  the  will,  these  substi-  8.  Hawkins  on  Wills  '249;   Coult- 

tuted    legatees    must    point    out    the  hurst  v.  Carter,  15  Beav.  431;  Rust  -o, 

original  legatees  in  whose  place  they  Baker,  8  Sim.  443;  Loring  t;.  Thomas, 

demand  to  stand.     But,  of  the  nephews  i    Dr.  &  Sm.  497;  Smith  t;.  Smith,  8 

and  nieces  of  the  testator,  none  could  Sim.  353;  Attwood  v.  Alford,  L..  R.,  2 

have  taken   besides    those  who   were  Eq.  479;  Matter  of  Crawford,  113  N. 

living  at  the  date  of  the  will.    The  Y.  366;  Outcalt  v.  Outcalt,4a  N.  J.  £q. 
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original  if  the  share  which  the  issue  are  to  take  is  not  by  a  prior 
clause  expressed  to  be  given  to  the  parent  of  such  issue.^  If  the 
gift  to  issue  is  original,  it  is  not  necessary  for  the  issue  to  survive 
their  own  parent ;  *  if  substitutional,  it  is  necessary ;  ^  but  whether 
in  the  case  of  an  original^  or  substitutional  gift,  it  is  necessary  for 
the  issue  to  survive  the  period  of  distribution.^ 


500;  Wheeler  v.   Allen,  54  Me.  232.  M.  B.)  and  also  certain  sums  of  iCi,ooo 

See  May's  Appeal,  41  Pa.  St.  512.  given  to  them  to  be  held  for  their  sep- 

1.  Kinderslej,  V.  C,  in  Lanphier  v.  arate  use,  respectivelj,  for  their   lives, 

Buck,2  D.&  S.  484;  Attwoodf.  Alford,  and   then   for  their  children  living  at 

L.  R^  2  £q.  479;   and   Westbury  in  their  respective  deceases;  but  in  case 

Martin  v.  Holgate,  L.  R.,  i  H.  L.  181 ;  all  the  children  of  his  said  other  nieces, 

In  re  Hotchkiss'  Trusts,  L.  R.,  8  Eq.  or  of  any  or  either  of  them,  should  die, 

643.    But  compare  Outcalt  v.  Outcalt,  either  in   their  respective  lifetimes,  or 

43  N.  J.  Eq.  500;  Matter  of  Crawford,  after  their    deceases,  under  age    and 

113  N.  Y.  366;  May's  Appeal,  41  Pa.  without    leaving    lawful    issue,    then 

St  512;  Vaughan  v.  Dickens,  2  Dev.  &  upon  trust  '*  to  pay,  assign  and  transfer" 

B.  Eq.  (N.  Car.)  56.  their  shares  **  equally  amongst  all  and 

2.2    Jarm.    Wills    (5th    ed.)    ^189;  every  his  nephews  and  nieces  who  shall 

Lanphier  v.  Buck,  2  D.  &  S.  484;  In  be  living  at  such  time  or  times,  and  to 

re  Smith's  Trusts,  7  Ch.  Div.  665.  the  issue  of  such  of  them  as  might  be 

8.  2  Jarm.    Wills    (5th    ed.)    *i89;  then  dead,  in  equal  shares  and  propor- 

Lanphier  v.  Buck,  2  D.  &  S.  484.    See  tions  (such  issue   to  be  entitled  to  its 

In  r*  Turner,  2  D.  &  S.  501 ;  Hurry  v.  parent's  share  only),  except  as  to  the 

Hurry,  L.  R.,  10  Eq.  346;    Bennett's  8umsof£  1,000  given  to  his  other  nieces. 

Trusts,   3    K.    &    J.    280;    Crause   v.  which  he  directed  should  not  survive 

Cooker,  i  J.  &  II.  207;  In  re  Merrick's  to  his  niece  M.  L.,  but  be  paid  in  the 

Trusts,  L.  R.,  i  Eq.  551.  same  manner  as   he  had  directed  the 

1  Martin  v.  Holgate,  L.  R.,  i  H.  L.  £1,000  given  to  his  niece  E.  G.,  in  case 

175.    See  In  re  Orton's  Trusts,  L.  R.,  of  her  decease  without  issue,  or  their 

3  ^Q-  375-  ^^  <ljlng  under  age  and  without  issue.'* 

6.  Kindersley  V.  C,  in  Lanphier  v.  The  gift  over  of  £.  G.'s  £1,000  was  not 

Buck,  2  D.  &  S.  498;  2  Jarm.  Wills  (5th  made   to  take  effect  on  E.  G.'s  death 

ed.)  *i89.    See  In  re  Turner,  2  D.  &  S.  without  issue,  but  "  in  case  all  the  chil- 

501;  Hodgson  V,  Smithson,  21  Beav.  354;  dren  of  E.  G.  should  die,  either  in  her 

Masters  v.  Scales,  13  Beav.  60;  Buckle  lifetime  or  after  her  decease  under  age, 

V.  Fawcett,  4  Hare  C45;  In  re  Pell's  and  without  leaving  lawful  issue.'*     M. 

Trust,  3  De   G.  F.   &  J.   291 ;   In   re  B.  died  without  ever  having   been  mar- 

Merrick's  Trusts,    L.   R.,  i    Eq.  551 ;  ried.     Heldy   that  the  gift  over    took 

Austin  V,  Bristol,  40  Conn.  133  ;  Brent  effect,  that  the  word  issue  meant  chil- 

V.  Washington,  18  Gratt.  (Va.)   C35;  dren  of   the  nephews  and   nieces,  and 

Post  V.  Horning  (  Supreme  Ct. ),  6  N.  not  issue  generally  ;  that  the  gift  to  the 

Y.  St  Rep.  716.  issue  of  the  nephews  and  nieces  was  an 

These  peculiarities  of  original  and  original  gift,  and  not  a  g^ft  by  substi- 

substitutional  bequests  will  best  be  un-  tution;  that  it  was  not  necessary  that 

derstood  by  a  careful  examination   of  the  children  who  took  a  share  should 

the  opinion   of  Kindersley,  V.  C,  in  survive  the  tenant  for  life,  or,  the  gift 

the  leading  case  of  Lanphier  v.  Buck,  being  original,  their  parents. 

2  D.  &  S.  484 ;  better  reported  34  L.  J.        In  the  above  case  Kindersley,  V.  C, 

Ch.650.    In  this  case  a  testator  gave  his  said:  **  The  gift  over  is  to  two  classes, 

residuary  estate  amongst  his  nephews  viz.,  the  nephews  and  nieces  who  shall 

and  nieces,  and  after  directing  the  share  be  living  at  the  time  when  the  preced- 

of  his  niece  E.  G.,  and  also  a  sum  of  ing  limitations  terminate,  and  the  issue 

i^i,ooo  which   he  had  given  her,  to  be  (i.  «.,  children)  of  such  of  the  nephews 

held  upon  certain  trusts,  with  an  ulti-  and  nieces  as  shall  be  then  dead.     And 

wate   gift    over    from   the  benefit  of  here  it  is  necessary  to  attend  to  the 

which,  as  respected  the  JB  1,000,  he  ex-  distinction  between  original  and  substi- 

cluded  a  niece  M.  L.,  he  directed  the  tutional  gifts  to  issue.     A  gift  to  issue 

(hares  of  other  nieces  (including  a  niece  is  substitutional  when  the  share  which 
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the  issue  are  to  take  is  by  a  prior  clause  divested  by  his  or  her  dying  before  the 

expressed  to  be  g^ven  to  the  parent  of  event,  because  there  was  no  issue  to 

such   issue ;  and  a  gift   to  issue  is  an  take  by  way  of  substitution.    The  dis- 

original  gift  when  the  share  which  the  tinction,  therefore,  is  not  a  trivial  one, 

issue  are  to  take  is  not  by  a  prior  clause  but    substantial  and   important.    The 

expressed  to  be  given  to  the  parent  of  gift  then,  in  this  case,  is  clearly  an  orig- 

such  issue.    Thus,  in  the  present  case,  inal  and   independent  gift  to  the  issue 

the  gift  to  the  issue  of  such  nephews  (/.  «.,  children)  of  any  nephew  or  niece 

and  nieces  as  shall  die  before  the  ter-  who  died  before  the  happening  of  the 

mination  of  the  prior  limitations,  is  an  event  which  terminated  the  preceding 

original,  and  not  a  substitutional,  gift  to  limitations,   viz.,  the  death  of   Mary 

the  issue,  because  the  share  which  is  to  Buck,  unmarried.     And  taken  in  con- 

be   taken  by  the  issue  of  any  prede-  junction  with  the  gift  to  such  nephews 

ceased  nephew  or  niece  is  not  by  any  and  nieces  as  should  be  living  at  that 

prior  clause  expressed  to  be  given  to  time,  it  does  not,  in  principle  or  effect, 

such    predeceased    nephew    or   niece,  differ  from  a  gift,  after  the  death  of  A 

The  issue  who  are  to  take  are  the  issue  without   issue,  to  C   and    D  and  the 

of  such   nephews  and  nieces  as  shall  children  of  B,  in  which  case  it  is  clear 

die  before  the  termination  of  the  prior  that  all  the  children  of  B  would  take, 

limitations ;   and   nothing  is  given   to  whether  they  survived  A  or  not.    On 

such  nephews  and  nieces  as  die  before  what  ground  is  the  court  to  introduce, 

the  termination  of  the  preceding  lim-  in  the  one  case  more  than  in  the  other, 

itations,  the  gift  to  nephews  and  nieces  a  condition  that  no  child  shall  take  who 

being  exclusively  to  such  as  shall  be  liv-  does  not  survive  the  termination  of  the 

ing  at  that  time.     On  the  other  hand,  if  prior  limitations? 

the  gift  be  thus:  on   the  death  of  A  "And  if  the  court  cannot  introduce 

without  issue,  to  nephews  and  nieces  such  a  condition  where  the  gift  to  the 

(generally),    followed   by  a  direction  issue  (or  children)  is  an  original  gift, 

that  if  any   of  them  shall  die  before  what  better  reason  can  be  assigned  for 

the  termination  of  the  preceding  limi-  doing  so  when  the  gift  to  the  issue  is 

tations,   the  issue  of  such  nephew  or  substitutional?    Nothing  short  of  abso- 

niece  shall  take  his  or  her  share — there  lute  necessity,  arising  out  of  the  context, 

the  gift   to  the  issue  is  substitutional,  could  justify  such  an  interpolation;  and 

because  the  share  which  the  issue  are  it  cannot  be  suggested  that  any  such 

to  take  is  by  th6  prior  clause  given  in  necessity  is  imposed  by  anything  con- 

the  first  instance  to  the  nephew  or  niece,  tained  in  this  will.    The  reason  gener- 

the  parent  of  such  issue.  ally  assigned  for  holding  that  the  issue 

"This  distinction  between  original  and  ought  to  survive  the  termination  of  the 
substitutional  gifts  to  issue  may,  at  first  prior  limitations  to  be  entitled  to  take, 
sight,  appear  trivial ;  but  a  little  consid-  is,  that  it  is  not  likely  that  the  testator 
eration  will  show  that,  in  more  ways  would  have  annexed  the  condition  to 
than  one,  it  is  of  great  importance  with  the  gift  to  the  parents  and  not  have 
respect  to  consequences.  In  the  former  annexed  it  to  the  gift  to  the  children  or 
case  the  gift  to  the  nephews  and  nieces  issue.  But  it  appears  to  me  that  this 
is  altogether  contingent ;  nothing  vests  is  altogether  an  insufiicient  ground,  and 
in  any  one  nephew  or  niece  until  the  that  it  violates  a  plain  canon  of  con- 
happening  of  the  event  which  termi-  struction  for  inserting  the  conditions, 
nates  the  prior  limitations;  in  the  latter  Besides,  very  good  reason  exists  for 
case  every  nephew  and  niece  takes  a  imposing  the  condition  on  the  parent, 
vested  interest,  liable  only  to  be  divested  when  the  share  is  given  to  his  or  her 
in  case  he  or  she  dies  before  the  hap-  issue,  which  does  not  apply  to  the  gift 
pening  of  that  event,  leaving  issue.  to  the  issue. 

"And  further,  in  the  former  case,  the  "  The  conclusion,  therefore,  at  which 
representative  of  any  nephew  or  niece  I  have  arrived  is,  that  whether  the  gift 
dying  before  the  happening  of  that  to  the  issue  be  original  or  substitutional, 
event,  without  having  had  issue,  would  the  issue  need  not  survive  the  happen- 
take  nothing;  but  in  the  latter  case,  if  ing  of  the  event  which  terminates  the 
any  nephew  or  niece  should  die  before  preceding  limitations, 
the  event,  without  having  had  issue,  "  On  examining  the  authorities  on 
his  or  her  representative  would  take  this  question  I  find  much  difference  of 
the  share  which  was,  in  the  first  in-  opinion.  I  think  that  the  present  Mas- 
stance,  given  to  and  was  vested  in  that  ter  of  the  Rolls,  and  the  Lord  Justice 
nephew  or  niece,  and  which  was  not  K.   Bruce,  are  generally  disposed    to 
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hold  that  the  issue,  in  order  to  take,  stitutional,  that  is,  where  the  gift  is  in 
must  survive  the  happening  of  the  the  first  instance  made  to  the  parent, 
event  which  terminates  the  preceding  followed  bv  a  direction  that  if  the  par- 
limitations;  although  the  Master  of  the  ent  dies  before  the  happening  of  a  cer- 
Rolls,  in  Thompson  v,  Clive,  23  Beav.  tain  event,  his  or  her  issue  shall  be 
383,  and  the  Lord  Justice  Knight  substituted  for  the  parent,  the  case  is 
Bruce  when  Vice  Chancellor,  in  Barker  altogether  different;  for  no  substitution 
V.  Barker,  5  De  G.  &  S.  753,  did  not  can  take  place  till  the  death  of  the 
exclude  such  issue.  On  the  other  hand,  I  parent,  and  it  would  be  absurd  to  talk 
consider  that  the  late  Vice  Chancellor  of  substituting  for  the  parent  at  his 
of  England^  the  Lord  Justice  Turner,  death  such  of  his  children  as  were  then 
the  Vice  Chancellor  Stuart,  and  the  already  dead.  The  substitution  must 
Vice  Chancellor  Wood,  have  held  necessarily  be  of  living  children,  not 
that  the  issue  need  not  survive  the  hap-  of  dead  children.  And  to  hold  this 
pening  of  the  event  which  terminates  is  not  introducing  into  the  will  any 
the  preceding  limitations  in  order  to  condition  not  expressed  by  the  tes- 
take.  And  to  these  may  be  added  tator;  it  is  only  giving  effect  to 
Lord  Langdale,  although  m  Bennett  v.  the  testator's  direction  that  the  share, 
Merriman,  6  Beav.  3to,  he  excluded  which  is  in  the  first  instance  given  to 
the  issue  who  died  before  the  hap-  and  vested  in  the  parent  (i.  e^  the 
pening  of  the  event,  on  the  ground  nephew  or  niece),  should,  in  case  of 
of  the  special  wording  of  the  will,  and  his  or  her  death  before  the  happening 
even  then  expressing  much  doubt,  of  a  certain  event,  go  to  his  or  her 
Upon  the  whole,  I  think  the  preponder-  children ;  that  is,  that  the  children 
ance  of  authority  is  decidedly  in  favor  should  take,  by  way  of  substitution  for 
of  the  view  which  I  have  taken  of  this  their  parent,  the  share  previously  given 
question.  I  may  mention  that  two  to  the  parent.  In  my  opinion,  there- 
cases  have  come  before  myself,  Har-  fore,  the  rule  on  this  subject  is,  that  if 
court  V.  Harcourt,  36  L.  J.  Ch.  536,  the  gift  to  the  issue  is  an  original  .gift, 
and  Humfrey  v,  Humfrey,  3  D.  &  S.  they  need  not  survive  their  own  parent 
55.  In  one  I  decided  in  favor  of  the  in  order  to  take ;  but  that  if  the  gift  to 
issue;  in  the  other,  with  great  reluc-  the  issue  is  substitutional,  then  they 
tance,  I  followed  the  authorities  then  must  survive  their  parent  in  order  to 
presented  to  me,  which  were  the  other  take  by  substitution, 
way.  01ft  to  iMue  of  Legateoa  Wlio  Die 
**The  third  question  which  has  been  LeaTlng  Issue. — In  concluding  his  re- 
raised is  this:  Assuming  that  the  issue  marks  upon  original  and  substitutional 
(f.  ;.,  the  children)  of  nephews  and  wills,  in  Lanphier  v.  Buck,  2  D.  &  S. 
nieces,  in  order  to  take,  need  not  be  499,  Kindersley,  V.  C,  said:  "There 
living  at  the  happening  of  the  event  are  cases  where,  although  the  gift  to 
which  terminates  the  preceding  limita-  the  issue  (or  children)  is  an  original 
tions  (which  in  the  present  case  is  the  gift,  the  testator  has,  by  his  language, 
death  of  Mary  Buck,  without  issue),  precluded  children  from  taking  who  did 
must  they  survive  their  own  parents  ?  not  survive  their  parent.  Thus,  if  the 
Supposing  a  nephew  or  niece  died  in  gift  had  been  to  such  of  the  nephews 
the  lifetime  of  Mary  Buck,  having  had  and  nieces  as  should  be  living  at  the 
children,  some  one  of  whom  prede-  happening  of  a  certain  event,  and  to 
ceased  its  parent,  will  such  child  be  the  issue  of  such  of  the  nephews  and 
entitled  to  take  ?  I  am  of  opinion  that  nieces  as  should  have  previously  died 
this  depends  upon  the  question  whether  leaving  issue,  those  words  would  be  a 
the  ^ft  to  the  issue  (or  children)  is  an  sufficient  indication  of  the  testator's  in- 
original  or  substitutional  gift.  If  it  be  an  tention  that  such  children  only  as  were 
original  gift  I  see  no  more  reason  for  left  by  their  parent,  that  is,  as  survived 
imposing  a  condition  that  the  child  their  parent,  should  take." 
must  survive  Mary  Buck.  In  either  In  Thompson  v,  Clive,  23  Beav.  282, 
case,  the  imposing  any  such  condition  Romilly,  M.  R.,  so  held  as  to  the  effect 
appears  to  me  to  be  a  violation  of  the  of  the  word  leaving.  But  in  Re  Smith's 
plain  rule  of  construction,  which  for-  Trusts,  7  Ch.  Div.  665,  Hall,  V.C.,  held 
bids  the  court  to  introduce  anything  otherwise. 

into  a  testament,  unless  the    context  Furtlier  Distinctions. — Mr.  Theobald 

renders  it  absolutely  necessary  to  do  has  attempted  to  reconcile  the  English 

so.    But,  on  the  other  hand,  where  the  decisions  upon  this  subject,  by  a  series 

gift  to  the  issue  is  not  original,  but  sub-  of  refined  distinctions  not  recognized 
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in  TCizny  instances  by  the  judges  who  died    before    the    testator    was    born 

delivered  the  opinions.    As  a  classifica-  would  not  take.     Wingfield  v.  Wing- 

tion  of  the  English  authorities  brought  field,  9  Ch.  Div.  658. 

down  to  a  late  date,  it  cannot  fail  to  be  "  If  the  gift  is  to  '  my  children  then 

of  interest.  living,  and  the  children  of  such  of  mj 

"  I.  When  there  is  a  gift  to  several  said  children  as  shall  be  then  dead,*  the 

persons  nominaitm,  with  the  substitu-  testator,    by    using    the    term    *8aid' 

tion  of  their  issue  in  the  event  of  their  children,  shows  that  he  is  contemplat- 

death,  the  fact  that  one  of  the  persons  ing  a  class  of  children  living  at  the  date 

so  named  is  dead  at  the  date  of  the  will  of  the  will  and  capable  of  taking  under 

will  not  prevent  his  issue  from  taking,  it,  and,  therefore,  children  of  those  dead 

Hannam   v.  Sims,  3  De  G.  &  J.  151 ;  at  the  date  of  the  will  will  not  be  ad- 

Ive  V,  King,   16  Beav.  46;  Hobgen  v.  mitted.     In    re  Thompson's  Trust,  2 

Neale,  L.  R.,  11  Eq.48.     See  Barnes  v,  W.  R.  318;  5  De  G.  M.  &  G.  280.    See 

Jenninffs,  L.  R.,  2  £q.  448.  Pell  t;.  Catlow,  9  Sim.  372 ;  Smith  v. 

*•  2.  If,  however,  the  original  gift  is  to  Pepper,  27  Beav.  86 ;  Hall  v,  WooUey, 

a   class,   with  a  substitutional  gift  to  39  L.  J.  Ch.  106.    On  the  other  hand,  if 

issue,  the  question  is,  whether  the  issue  the  gift  is  to  brothers  and  sisters  living 

take  a  share  which  has  been  given  to  a  at  a  particular  time,  and  the  children  of 

parent  who  is  contemplated  as  capable  such  of  the  said   brothers  and  sisters 

of  taking  under  the  will,  or  whether  as  should  have  died,  and  the  testator 

they  take  a  share  which  has  not   been  has  only  one  brother  living  at  the  date 

previously  given  to  their  parent.  In  the  of  the  will,  he  cannot  be  referring  to  a 

former  case,  issue  of  parents  dead  at  class  existing  at  the  date  of  the  will, 

the  date  of  the  will  will  not  take ;  in  the  and   children  of  brothers  and  sisters 

latter  they  will.  dead  at  the  date  of  the  will  will  be  ad- 

"The  important  point  is  not  whether  mitted.    In  r<?  Jordan's  Trust,  2  N.  R. 

the    gift    itself    is    substitutional,    but  57;  Giles  r.  Giles,  8  Sim.  360.  See  Jar- 

whe.ther  the  interests  of  persons  who  vis  t'.  Pond,  9  Sim.  549. 

are  contemplated  as  capable  of  taking  "  If  the  children  are  expressed  to  be 

under  the  will  are  given,  in  the  event  of  the  children  of  parents  who  are  bene- 

their  death,  to  substituted  legatees.  ficiaries  under  the  will ;  if,  for  instance, 

**Thus,  though  a  gift  to  such  of  a  class  the  bequest  is  to  *  my  daughters  and 

as  may  be  then  living,  or  the  issue  of  their  children,'  the  children  of  a  daugh- 

any  then  dead,  is  strictly  substitution-  ter  dead  at  the  date    of  the  will  take 

al,  the  issue,  if  they  take  at  all,  take  nothing.    Parker  v,  Tootal,  11    H.  L. 

original  shares,  since  nothing  is  given  Cas.  143.     See  Crook  v,  Whitley,  26  L. 

to  parents  then  dead.     Attwood  v.  Al-  }.  Ch.  3^0.    But  see  Clayi^.  Penning- 

ford,  L.  R.,  2  Eq.  479.  ton,  7  Sim.  370. 

"In  the  same  way,  a  gift  to  parents  "  b.  When  the  gift  is  clearly  substi- 

*  then  living,'  and  the  issue  of   those  tutional,  as  in  the  case  of  a  gift  to  a 

then  dead,  is  a  direct  substantive  gift  class  or   their  issue,  issue  of  members 

to  the  issue.     Smith  v.  Smith,  L.  R.,  5  of  the  class  dead  at  the  date  of  the  will 

Ch.  342  ;  Martin  v,  Holgate,  L.  R.,  i  will  take.     In  re  Sibley's  Trusts,  5  Ch. 

H.  L.  Cas.  175.  See  Ashling  v.Knowles,  Div.  494,    overruling^    Congreve     v, 

3  Drew.  593;  Ecles  v,  Ecles,  3  Drew.  447.  Palmer,  16  Beav.  435. 

"  a.  If    the  gift    is   to   parents    and  "  This  construction  may  be  aided  by 

issue  in  one  continuous  sentence — as,  the  context.    Thus,  if  none  of  the  mem- 

for  instance,  to  children  then  living,  hers  of  the  original  class  are  alive  at 

and  the  issue  of  those  then  dead — the  the  date  of  the  will,  or  if  the  original 

issue  of   parents  deceased  at  the  date  class  is  brothers  and   sisters,  and  the 

of  the  will  take,  though  the  issue  may  testator  has  only  one  brother  living  at 

be   directed   to   take  only   a   parent's  the  date  of  the  will,  children  of  those 

share,  as  this  direction  will  be  satisfied  then   dead   will  come  in.    Gowling  r. 

by  a  stirpital  distribution.    Tytherleigh  Thompson,    L.  R.,    11    Eq.  366.     See 

V.  Harbin,  6  Sim.  329;  Rust  zk  Baker,  Barnaby  v.  Tassell,  L.  R.,  11  Eq.  363; 

8  Sim.  443 ;  Bebb  v,  Beckwith,  2  Beav.  Jarvis  v.  Pond,  9  Sim.  549. 

308;  Coulthurst    V.    Carter,    15  Beav.  *'  c.  Where  the  gift  to  the  issue  is  in 

421 ;  In  re  Paulding's  Trusts,  26  Beav.  an  independent  clause,  the  question  is 

263;  In  re  Philp's   Will,  L.  R.,  7  Eq.  whether  the  intention  is  to  add  fresh 

151 ;  Heasman  v,  Pearse,  L.  R.,  7  Ch.  members  to,  or  substitute  them  for,  the 

375.  original  class. 

"  It  seems  the  issue  of  a  parent  who  '*  If  the  gift  is  to  children  living  at  the 
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testator's  death,  with  a  direction  that,  nieces,  leaving  issue,  such  issue  to  take 
if  anj  should  happen  to  die  in  his  life-  the  share  their  parents  would  have 
time,  the  '  legacy '  intended  for  such  taken  if  living,  the  word  *  said*  show- 
child  should  be  for  his  issue,  the  word  ing  that  the  testator  referred  to  neph- 
legacy  shows  that  the  testator  meant  ews  and  nieces  capable  of  taking  under 
to  substitute  only  issue  of  parents  who  the  will.  See  In  re  Thompson's  Trust, 
at  the  date  of  the  will  were  capable  of  2  W.  R.  218 ;  5  De  G.  M.  &  G.  280. 
taking.  Christopherson  v.  Nay  lor,  i  '*  Perhaps  issue  of  parents  dead  at  the 
Meriv.  320;  Hunter  v,  Cheshire,  L.  R.,  date  of  the  will  would  not  be  admitted 
SCh.  751.  It  may  be  doubted  whether  where  other  express  provision  is  made 
Phillips  V,  Phillips,  13  W.  R.  170;  10  for  such  issue.  Waugh  v,  Waugh,  2 
}ur.  N.  S.  1 1 73,  and   Parsons  v,  Gulli-  Myl.  &  K.  41. 

ford,  13  W.  R.   170;  10  Jur.  N.  S.  231,  "  Whether  the    contingency   of  the 

can  stand  vrith  these  authorities.    The  original  gift  attaches  to  the  substituted 

same  rule  applies  if  there  is  no  direct  gift  :  When  there  is  a  life  interest  fol- 

gift  to  issue,  but  only  a  direction  that  lowed  by  a  contingent  gift  to  certain 

issue  of  parents  dying  are  to  stand  in  persons,  and  a  gift,  if  they  die  before 

the  place  of  their  parents,  or  take  their  the  contingency,  to  their  children,  the 

parents'  share.     Butter  v.  Ommaney,  contingency  attaching  to  the  gift  to  the 

4  Russ.  71;  Gray  v.  Garman,  2  Hare  parents  does  not  attach  to  that  to  the 

a68;  Atkinson  v.  Atkinson,   Ir.  R.,  6  children,  and  the  children  take  vested 

£q.  184;  In  re  Hotchkiss'  Trusts,  L.  interests  although  they-  may  not  sur- 

R.,SEq.643;  Haberghamt'.  Ridehalgh,  vive  the  contingency  upon  which  the 

L.  R.,  9  Eq.  395;   Kelsey  r.  Ellis,  3S  L.  gift  to  the  parents  was  to  take  efPect. 

T.  N.  S.  471.  For  instance,  if  the  bequest  is  to  A  for 

"  Where  the  gift  was  to  such  of  the  life,  then  to  *  such  of  my  nephews  as 

children    of    the  testator's    sisters  as  may  be  then  living,  and  the  children  of 

should  survive  the  tenant  for  life,  fol-  such  as  may  be  then  dead,'  the  children 

lowed  by  a  direction  that  in  case  any  take  vested  interests  upon  their  parents' 

of  such  children  should  be  dead  at  the  death,  whether  they  survive  A  or  not. 

testator's  decease,  leaving  issue,  such  "i.  This  is  clearly  settled  if  the  chil- 

issue  should  take  the  share  of  their  de-  dren  take  original   shares.    Martin  v. 

ceased  parent,  the  issue  of  a  child  dead  Holgate,  L.  R.,  i  H.  L.  Cas.  175 ;  In  re 

at  the  date  of  the  will  was  not  included.  Orton's  Trust,  L.  R.,  3  Eq.  375;  Burt 

West  V,  Orr,  8  Ch.  Div.  60.     See  Giles  v,  Hellyar,  L.  R.,  14  Eq.  160. 

V.  Giles,  8  Sim.  360.  "'2.  But  if  the  gift  to  the  children  is 

**  On  the  other  hand,  if  the  original  substitutional  there  appears  to  be  some 

gift  is  to  a  class,  with  a  direction  that  difficulty.     On  the  whole,  the  current 

the  issue  of  any  dying  in  the  testator's  of  recent  authority  seems  to  be  in  favor 

lifetime,  or  before  the  period  of  distri-  of  the  same  rule  in  the  case  of  substi- 

bution,  should   take    the    share    their  tutional  as  of  original  gifts.  Masters  v, 

parents  would  have  been  entitled  to  if  Scales,  13  Beav.  60;  In  re  Turner,  34 

then  living,  the  issue  of  those  dead  at  L.  T.  Ch.  660;  Lanphier  v.  Buck,  2  D. 

the  date  of  the  will  will  be  admitted,  as  &  S.  484;  In  re  Merrick's  Trusts,  L. 

the  direction  amounts  to  an  independ-  R.,  i  Eq.  551. 

ent  gift,  the  word  share  being  satisfied  "  But  a  difficulty  is  created  by   the 

bv  a  stirpital  distribution.     Loring  v.  case  of    Pearson    v,   Stephen,  in   the 

Thomas,  1   D.  &  S.  497 ;  In  re  Chap-  House  of  Lords,  5   Bligh   N.  S.   203. 

man's  Will,   32    Beav.  382;  Adams  %\  There  there  was  a  gift  to  S.  during  cov- 

Adams,  L.  R.,  14  Ek].  246.  erture,  and  upon  the  death  of  her  hus- 

'*  This  rule  has  been  applied  where  band  in  her  life  to  her  absolutely,  but 

the  original  gift  was  to  a  class  living  at  if  her  husband  should  survive  her,  then 

the  death  of  the  tenant  for  life.     Harris  to  the  testator's  five  sons  and  their  re- 

V.  Harris,  48  L.  }.  Ch.  321.  spective  issue  per  stirpes  and  not  per 

'*  In  these  cases  it  is  not  the  share  of  capita;  and  it  was  held  that  in  the  event 

the  parents,  or  the  share  the  parents  of  S.  dying  in  her  husband's  life,  the 

are  entitled  to,  which  is  given  to  the  sons  of  the  testator  living  at  such  event 

issue,  but  the  share  the  parents  would  would  be  absolutely  entitled,  but  if  any 

have  been  entitled  to.    In  re  Potter's  of  the  sons  should  die  in  the  lifetime  of 

Trusts,  L.  R.,  8  Eq.  52,  is  a  more  diffi-  S.,  leaving  issue,  such  issue,  if  living  at 

cult  case,  since  there  the  gift  was  to  the  death  of  S.,  would  be  entitled  to  the 

nephews  and  nieces,  and  in  case  of  the  share  their  parents  would  have  taken ; 

death  of  any  of  his  said  nephews  and  but  see  the  remarks  of  Kindersley^  V. 
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26.  Words  Importing  Death — To  What  Period  Referred — a.  Words 
Referring  to  Death  Simply — Death  Treated  as  a  Con- 
tingent Event— (i)  When  the  Gift  Is  Immediate.— \l  there  is 
an  immediate  gift  to  A,  and  a  gift  over  in  case  of  his  death,  or  if 
he  die,  or  any  similar  expression  implying  the  death  to  be  a  contin- 
gent  event,  the  gift  over  will  take  effect  only  in  the  event  of  As 
death  before  the  testator.*     The  rule  applies  where,  after  a  gift  to 

C,  on  this  case,  in  Lanphier  v.  Buck,  34  Z3  W.  R.  334.  So,  if  none  of  the  original 
L.  }.  Ch.  659.  class  survive  the  period  of  distribution, 

**3.  There  is,  however,  this  differ-  the   substituted    legatees     alone  take, 

ence    between    a     substitutional     and  Willis  v.  Plaskett,  4  Beav.  208;  Timins 

original  gift  to  the  children,  that  in  the  v.  Stackhouse,  27  Beav.  434 ;  Bolitho  v. 

former  case  only  those  children  who  Hillyar,  34  Beav.  180;   Attwood  v.  Al- 

survive  the  parents  will  take,  while  in  ford,  L.  R.,  2  Eq.  479. 

the  latter  all  the  children    will  take,  "  But  if  some  of  the  original  class  die 

whether   they   survive   the  parents  or  leaving  children,  and  others  survive  the 

not;  but  see  Humfrey  v,  Humfrey.  2  period  of  distribution:  If  the  gift  is  to 

D.  &  S.  129.  .*The  substitution  takes  several  persons  nominatim  as  tenants 
place  at  the  death  of  the  nephew  or  in  common,  or  their  children,  those 
niece.  And  then  I  see  very  good  who  survive  the  period  of  distribution 
ground  for  saying  there,  by  reason  of  take,  together  with  the  children  of 
its  being  substitution,  you  will  not  sub-  those  who  die  before  it.  Price  v,  Lock- 
stitute  dead  people  for  the  nephew  or  ley,  6  Beav.  180.  In  the  same  way,  in 
niece  who  has  been  living  up  to  that  the  case  of  a  simple  substitutional  gift 
time  and  has  then  just  died.'  Lanphier  to  children  or  their  issue,  to  be  divided 
V.  Buck,  2  D.  &  S.  484;  34  L.J.  Ch.  amongst  them  in  equal  shares,  the  issue 
657;  In  re  Turner,  34  L.  J.  Ch.  &o;  In  of  a  child  dj'ing  after  the  testator,  and 
re  Merrick's  Trusts,  L.  R.,  i  Eq.  551 ;  before  the  period  of  distribution,  take 
Thompson  t;.Clive,  23  Beav.  282;  Crause  with  the  other  children.  Finlason  v. 
v.  Coopefi  I  J.  &  H.  207;  In  re  Ben-  Tatlock,  L.  R.,  9  Eq.  258  ;  Neelson  v, 
nett's  Trusts,  3  K.  &  J.  280;  Hurry  Monro,  27  W.  R.  936;  In  re  Sibley's 
V,  Hurry,  L.  R.,  10  Eq.  346;  Hobgen  v.  Trusts,  5  Ch.  Div.  494.  See  Holland  v. 
Neale,  L.  R.,  11  Eq.  48;  Heaseman  v.  Wood,  L.  R.,  11  Eq.  91. 

Pearse,  L.  R.,  11  Eq.  522;  L.  R.,  7  Ch.  *'  How  the  class  of  substituted  legatees 

275 ;  In  re  Haskett,  Smith's  Trusts,  26  is  to  be  ascertained,  when  the  gift  is  to 

W.  R.  418.  A  for  life,  then  to  B  or  his  issue : 

"  Upon  a  similar  principle,  under  a  *^  i.  If  B  dies  in  the  testator's  lifetime, 

gift  in  certain  events  to  a  class,  and  the  the  class  is  ascertained  at  the  testator's 

issue  of  such  of  them  as  shall  then  be  death.    Ive  v.  King,  16  Beav.  46. 

dead,  members  of  the  class  dying  with-  "  2.  If  B  survives  the  testator  and  dies 

out  issue  before  the    events    happen  in  the  lifetime  of  the  tenant  for  life,  the 

take  a  share.    In  re  .Wood,  29  W.  R.  class  is  ascertained  at   B's  death.    Ive 

171.-  V.  King,  16  Beav.  46;  Hobgen  v.  Neale, 

''Whether  the  original  and  substitut-  L.  R.,  11  Eq.  48. 

ed  class  are  mutually  exclusive:  When  "  But  the  class  is  not  to  be  definitelv 

the  gift  is  to  a  class  or  their  issue,  the  ascertained  at  those  periods,  but  will 

further  question    arises    whether    the  open  to  let  in  issue  born  afterwards 

original  and  substituted  legatees  form  and  before  the  period   of  distribution, 

two  mutually  exclusive  classes,  so  that  In  re  Sibley's  Trusts,  5  Ch.  Div.  494; 

no  substituted  legatees  can  take  if  there  In  re  Jones    Estate,  47   L.  J.  Ch.  775, 

are  any  members  of  the  original  class  overruling-^  on  this  point,  Hobgen  v. 

to  take,  or  whether  the  issue  of  mem-  Neale,  1 1  Eq.  48."    Theobald  on  Wills 

bers  of  the  original  class  dying  can  (2d  ed.)  494. 

take  with  the   surviving  members  of  Whether,  under  a  gift  to  several  or 

the  original  class.  their  children,  the  children   take  per 

"It  is  clear  that  if  all  the  original  class  capita  or  per  stirpes^  see  supra,  this 

survive  the  period  of  distribution,  they  title,  Construction  of  Gifts  to  Classes — 

alone  take.    Sparks  v.  Restal,  24  Beav.  Taking  Per  Capita  or  Per  Stirpes. 

218;  Margitson  V.Hall,  10  Jur.N.S.  89;  1.  Theobald  on  Wills  (2d  ed.)  483; 
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several,  there  is  a  gift  over  "  in  case  of  the  death  of  either  in  the 
lifetime  of  the  others  or  other/*  since  the  death  of  one  before  the 
other  is  a  certain  and  not  a  contingent  event.^ 

So,  under  a  gift  to  A,  and  in  case  of  "  his  decease,  or  at  his  de- 
cease, to  B,'*  A  takes  an  absolute  interest  if  he  survives  the  testa- 
tor.* But  under  a  gift  to  A,  and  at  his  decease  to  B,  A  takes  for 
life  only,  with  remainder  to  B  ;*  so  also,  where  the  gift  is  to  A  for 
life,  and  in  case  of  his  death  to  B,  as  otherwise,  the  remainder 

2  Jarm.  Wills  (5th  ed.)  *752;  Bindon  specified  exceptions,  '*  to  his  wife; "  the 
V.  Suffolk,  I  P.  Wins.  96;  Turner  v,  furniture  she  was  to  dispose  of  as  she 
Moor,  6  Ves.  Jr.  557;  Cambridge  v,  saw  fit,  **  and  all  the  rest  of  the  prop- 
Rous,  8  Ves.  Jr.  12;  Crigan  v.  Baines,  ert^r;'' and  then,  in  the  concluding  clause 
7  Sim.  40;  Taylor  v,  Stainton,  2  Jur.  of  the  will,  added:  "In  case  of  the 
N.  8.634;  Scnenk  v.  Agnew,  i  K.  &  death  of  both  myself  and  wife,  all  the 
J.  405;  Ingham  v,  Ingham,  I.  R^  11  property  and  effects  before  mentioned 
£q.  loi;  Grossman  v.  Field,  119  Mass.  as  belonging  to  my  wife  shall  revert  to 
172;  Britton  v.  Thornton,  113  U,  S.  my  mother.'*  The  wife  survived  the 
m.  See  Herbert  v.  Smith,  i  N.  J.  testator.  It  was  held  that  under  this 
cq.141;  Beatty  v.  Montgomery,  21  N.  J.  will  the  wife  took  an  absolute  estate  in 
£q.  324;  Burdge  v.  Walling,  45  N.  t.  the  property  devised  to  her.  Dorsey 
Eq.  10;  Bishop  v.  McClelland,  44  N.  J.  v.  Dorsey,  9  Md.  31. 
^9-  450 1  Baldwin  v,  Taylor,  vj  N.  ^'  If,  in  such  a  case,  the  words  are  to 
J.  Eq.  81;  Karker's  Appeal,  60  Pa.  St.  be  read  literally,  you  have,  in  the  first, 
141;  Fulton  V,  Fulton,  2  Grant  Cas.  the  absolute  gift,  and  then  a  gift  over 
(Pa.)  28;  Stevenson  v.  Fox,  125  Pa.  in  the  event  of  death,  an  event  not  con- 
st 571 ;  Kerr  v,  Bryan,  32  Hun  (N.  tingent  but  certain,  and  in  order  to 
Y.)  J I ;  Vanderzee  v.  Slingerland,  103  avoid  the  repugnancy  of  an  absolute 
N.  Y.  47;  Matter  of  New  York,  etc.,  giving  and  an  absolute  taking  away  the 
Co.,  105  N.  Y.  89;  Kelly  v,  Kelly,  61  court  is  forced  to  read  the  words  *  in 
N.  Y.  50;  Traver  v,  Schell,  20  N.  Y.  case  of  death '  as  meaning  in  case  of 
89;  Ash  v.  Coleman,  24  Barb.  (N.  Y.)  death  before  the  interest  vests."  Lord 
645;  Fowler  v,  Ingersoll,  127  N.  Y.  Cairns,  in  O'Mahoney  v .  Burdett,  L.  R., 
477;  Black  V,  Williams  (Supreme  Ct.),  7  H.  L.  Cas.  395.  The  context,  how- 
21  N.  Y.  St.  Rep.  263 ;  Engel  v.  State,  ever,  may  show  that  the  testator  re- 
65  Md.  544;  Dorsey  v,  Dorsey,  9  Md.  ferred  to  death  at  any  time.  Simpson 
3i;Hammettv.  Hammett,43  Md.311;  v.  Cherry,  34  S.  Car.  68;  Fowler  v, 
Jones  V.Webb,  5  Del.  Ch.  133;  Sims  Ingersoll,  127  N.  Y.  472.  Compare 
V.  Conger,  39  Miss.  231;  Reams  v.  Hottell  v.  Browder,  13  Lea  (Tenn.)676. 
Spann,  26  S.  Car.  561;  Hamilton  v,  1.  Howard  v.  Howard,  21  Beav.  550. 
Boyles,  i  Brev.  (S.  Car.)  418;  Davis  v.  See  Underwood  v.  Wing,  4  De  G.  M. 
Parker,  69  N.  Car.  276;  Burton  v.  Con-  &  G.  659 ;  Wing  v.  Angrave,  8  H.  L. 
igland,  82   N.  Car.  102;  Buchanan  v,  Cas.  199. 

Buchanan,  99  N.   Car.  312;  Wright  v.  So  also,  though  the  gift  over  be  to 

Charley,    129    Ind.    257;     Hoover    v,  persons  **  then  living'*  or  to  survivors. 

Hoover,  116  Ind.  498;  Harris  v.  Car-  Trotter  v.  Williams,  Pre.  Ch.  78;  King 

penter,  109  Ind.  540;  Wills  v.  Wills,  85  v.  Taylor,  5  Ves.  Jr.  806.    See  Whitney 

Ky.  486;  Whitney  ».  Whitney,  45  N.  v,  Whitney,  45  N.  H.  311. 

H.  311 ;  Briggs  v.  Shaw,  9  Allen  (Mass.)  It  makes  no  difference  that  the  gift, 

516;  Webb   V,    Lines,  57  Conn.   156;  in  case  of  A's  death,  is  to  his  children. 

Johnes  v.  Beers,  57  Conn.  303.  Slade  v,  Milner,  4  Madd.  80;  Schenk  v. 

Thus,  where  a  testator  directed  his  Agnew,  4  K.  &  J.  405. 

estate  to  be  equally  divided,  but,  if  any  8.  Arthur  v.  Hughes,  4  Beav.  506. 

of  his  children  happened  to  die,  such  S.  Constable  v.  Bull,  2  De  G.  &  S. 

child's  share  to  go  to  the  survivors,  it  411 ;  Waters  v.  Waters,  26  L.  J.  Ch. 

was  held  that  the  death  must  occur  in  624 ;  Reid  v,  Reid,  25  Beav.  469  ;  Bib- 

the  lifetime  of  the  testator.    Sealy  v.  bens  v.  Potter,  10  Ch.  Div.  733;  Joslyn 

Laurens,  i  Desaus.  (S.  Car.)  137.  v,  Hammond,  3  Myl.  &  K.  no;  Adams' 

A  testator  devised  *' all  his  property.  Trusts,  14   W.   R.   18.     See   Stone  v, 

both  real  and  personal,"  with  certain  McEckron,  57  Conn.  194. 
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would  not  be  disposed  of.^  In  regard  to  realty,  if  the  devisee 
gives  A  the  fee,  a  gift  over,  in  case  of  A's  death,  will  be  held  to 
refer  to  his  death  before  the  testator.* 

(2)  When  the  Gift  Is  Postponed. — If  the  gift  is  after  a  life  estate, 
or  a  time  is  appointed  for  payment,  the  words,  "  in  case  of  death," 
refer  to  death  at  any  time  before  the  vesting  in  possession,  whether 
before  or  after  the  death  of  the  testator.* 

b.  Words  Referring  to  Death  Coupled  with  a  Contin- 
gency.— It  may  be  laid  down  as  a  general  rule  of  construction 
that,  where  the  context  is  silent,  words  referring  to  the  death  of  a 
prior  devisee  or  legatee,  in  connection  with  some  collateral  event, 
apply  to  the  contingency  happening  at  any  time,  as  well  after  as 
before  the  death  of  the  testator.*  The  rule  is  the  same  whether 
the  gift  be  immediate,  as  where  the  bequest  is  to  A,  and  if  she 
die  unmarried,  or  without  children  or  issue,  to  B  \^  or  postponed 

1.  Theobald  on   Wills  (2d  ed.)  484;  4.  G'Mahonej  v,  Burdett,   L.  R.,  7 

Smart  v,  Clark,  3  Ru88.'365;  Tilson  v,  H.  L.  Cas.  388.    See  2  Jarm.  Wills  (5th 

Jones,  I  R.  &  M.  553;  Ingham  v.  Ing-  ed.)  '783;  Farthing  v,  Allen,  3  Madd. 

nam,  Ir.  R.,  11  Eq.  loi ;  Bamej  v.  Ar-  503;  Bowers  xk  Bowers.  L.  R.,  5  Ch, 

nold,  15  R.  I.  78.  244.     Compare  Watson  v.  Watson,  7 

8.  Theobald  on  Wills  (2d  ed.)  485;  De  G.  M.  &  G.  248;  Britton  v.  Thorn- 
Rogers  V,  Rogers,  7  W.  R.  541.  See  ton,  iia  U.  S.  526;  Tomlinson  v. 
Edwards  v,  Edwards,  15  Beav.  357;  Nickell,  24  W.  Va.  148;  Shepard  v. 
Randfield  v.  Randfield,  8  H..  L.  Cas.  Shepard,  60  Vt.  109;  Barney  v.  Arnold, 
225.  See  Briggs  v.  Shaw,  9  Allen  i^  R.  I.  78;  Smith  v.  Hunter,  23  Ind. 
(Mass.)  517;  Whitney  v,  Whitney,  45  580;  Buchanan  v.  Buchanan,  99  N.  Car. 
N.  H.  311;  Ash  V,  Coleman,  24  Barb.  313;  Harwell  v,  Benson,  8  Lea  (Tenn.) 
(N.  Y.)  646;  Hill  r.  Hill,  5  Gill  &  J.  344;  Shadden  v.  Hembree,  17  Oregon 
(Md.)  87.  14.    Of  course,  if  the  event  happens  in 

In  states  in  which  the  fee  passes  with-  the  testator's  lifetime,  the  ulterior  gift 

out  words  of  limitation,  it  would  seem  is  accelerated.    State  v.  Turner,  18  S. 

to  bt:  immaterial  whether  the  devise  be  Car.  103.     See  Remainders,  vol.  20, 

to  A  and  his  heirs,  or  simply  to  A.    Of  pp.  895,  938. 

course,  if  the  devise  merely  gives  A  a  5.  0*Niahoney  v,  Burdett,  L..  R.,  7  H. 

life  estate,  the  limitation  over  would  L.  Cas.  388;  Theobald  on  Wills    (2d 

probably  be  construed  by  way  of  re-  ed.)  485;  Smith  v.  Stewart,  4  I>e  G.  & 

mainder.    Theobald  on  Wills  (2d  ed.)  S.  253;  Gotten  v.  Gotten,  23  L,.  J.  Ch. 

485 ;  Bo  wen  v,  Scrowcroft,  2  Y.  &  C.  489;  Bowers  v.  Bowers,  L.    R.,  8  Eq. 

640.     See  Leppes  v.  Lee,  92  Ky.  16.  283;  L.  R.,  5Ch.  344;  Elsev.  Else,  Lr.  R., 

But  see  Wright  v,  Stephens,  4    B.  &  13  Eq.  196;"  Varley  v.  Winn,  2   K.  &  J. 

Aid.  ^74.  70^;  Buchanan r;.  Buchanan,  99  N.  Car. 

8.  Theobald  on  Wills  (2d  ed.)  485;  308.    See  Smith  t^.  Hunter,  23  Ind.  580; 

Hervey  v,  M'Laughlin,  i    Price  264;  Tomlinson  v,  Nickell,  24  W.  Va.   148; 

Johnston   v.  Antrobus,   21    Beav.  5^6;  Gibson  v,  Hardaway,  68  Ga.  370;  Jes- 

Bolitho  V.  Hillyar,  34  Beav.  180.   ^ee  sup  v,  Smuck,  16  Pa.  St.  327;  Nellis  f . 

Tames  v.  Baker,  8  Jur.  750-,  Green  v.  Nellis,  99  N.  Y.  505;  Fowler  v.  Inger- 

Barrow,  10  Hare  459;  Burton  v.  Conig-  soil,  127  N.  Y.  478. 

land,  82  N.  Car.  102 ;   Davis  v.  Parker,  Oaaes  Contra. — For  instances  in  which 

69  N.  Car.  276;  Engel  v.  State,  65  Md.  dying  unmarried  or  without  children, 

544;  Beatty  v.  Montgomery,  21  N.  J.  and  similar  expressions,  have  been  re- 

Eq.  327 ;  Sims  v.  Conger,  39  Miss.  235;  strained  to  dying  in  the  lifetime  of  the 

Fowler  v.  Ingersoll,  127   N.  Y.  472;  testator,  see  King  v.  Frick,  135  Pa.  St. 

Shepard  v.  Shepard,  60  Vt,  118.  575;  Stevenson  v.  Fox,  125  Pa.  St.  568; 

But  in  Johnes  v»  Beers,  57  Conn.  295,  Fitzwater^s  Appeal,  94  Pa.   St.    141 ; 

this  distinction  was  disregarded,  and  Biddle^s  Estate,  128  Pa.  St.  59;   Han- 

the  words  importing  death  were  con-  cock's    Estate,    13    Phila.   (Pa.)     283; 

fined  to  death  in  the  lifetime  of  the  Morrison  v.  Truby,  145    Pa.  St.    540; 

testator.  Murchison  v.  Whitted,  87  N.  Car.  469; 
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to  a  life  interest,  as  to  X  for  life,  remainder  to  A,  and  if  A  dies 
unmarried,  or  without  children  or  issue,  to  B.* 


Baker  v,  McGrew,  41   Ohio   St.    113;  death  of  A  without  children  must  hap- 
Chaplin   v.  Turner,  2   Rich.   £q.   (S.  pen  before  some  particular  period.     In 
Car.)  138 ;  Vanderzee  v,  Slingerland,  these    cases,  therefore,  it  has   always 
103  N.  Y.  47;  McLoughlin  v.  Maher,  been  held  that  if  at  any  time,  whether 
17  Hun  (N.  Y.)  215;  Gibson  v.  Walker,  before  or  after  the  death  of  the  testa- 
20  N.  Y.  479;  Leonard  v,  Kingsland,  tor,  A   should   die  without  leaving  a 
67  How.  Pr.  (N.  Y.  C.  PI.)  431 ;  Mead  child,  the  gift  over  takes  efTcct  and  the 
f.   Maben   (Supreme  Ct.),   14   N.  Y.  legacy  vests  in  B.    This  is  established 
Supp.  732;  Wright  v.  CharW,  129  Ind.  by   the   case   of   Farthing  v,  Allen,  2 
257;    Coe    V,    James,    54   Conn.   511;  Madd.  310,  mentioned   in  Maddocks 
Denise  v.  Dentse,  37   N.  J.  Eq.  163;  but  reported  only  in  Jarman  on  Wills, 
Barren   v.   Barrell,  38   N.  J.   £q.  60;  vol.  2,  p.  688.'     My  Lords,  I  agree  with 
Joseph  V.  Ulitz,  34  N.  }.  E^q.  i.    See  these  observations,  but  I  must  observe 
further  Issue,  vol,  11,  p.  919.  in  passing  that  I  am  unable  to  under- 
1.  O'Mahoney  t^  Burdett,  L.  R.,  7  stand  how  it  is  not,  to  use  the  expression 
H.  L.  Cas.  388 ;  Ingram  v.  Soutten,  L.  of  the  Master  of  the  Rolls,  *  importing  a 
R.,  7   H.  L.  Cas.  408.     See   Sims  v.  meaning  and  adding  words  to  the  will,' 
Conger,  39  Miss.  233;  Nellis  v.  Nellis,  if  you  construe  it  to  imply,  as  acondi- 
99  N.  Y.  505.  tion  which  is  to  entitle  B  to  take,  that 
In  Edwards    v.   Edwards,   15   Beav.  the  death  of  A  without  children  must 
357,  Romilly,  M.  R.,  held  that  if  the  happen  before  some  particular  period, 
gift  be  in  remainder  after  a  life  inter-  any  more  where  there  is  not  than  where 
est,    words    importing    death  without  there  is  a  previous  life  estate."  In  this 
children  would /r/iff a /aci>  be  restrict-  case  there  was  a  eift  of  JCi,ooo  con- 
ed to  the    event  of  death  before  the  sols  to  A  for  her  life,  after  her  death  to 
period  of  distribution.  her  daughter  B ;  "  if  B  should  die  un- 
For  similar  decisions  in  the  United  married  or  without  children,  the  consols 
States,  see   Birney   v.   Richardson,   5  I  here  will  to  revert  to  C."     The  will 
Dana  (Ky.)  430;  Wurts  t;.  Paige,  19  N.  then   appointed  D    residuary   legatee. 
T.Eq.  365;  Wolfe z'.  Van  Nostrand,  2  N.  Both  A  and  C  died  in  the  lifetime  of 
V.  440;  M'Graw  v.  Davenport,  6  Port,  the  testatrix.     On  her  death  B  entered 
(Ala.)  319;  Price    r.   Johnson,  90   N.  into  possession  and  married,  but  after 
Car.  592 ;  Blum  z\  Evans,   10  S.  Car.  some  years  died,  without  ever  having 
56;  McCormick  v,  McEUigott,  127  Pa.  had  a  child.     Heid,  that  on  the  death 
St.  230.  of  B  without  children,  the  gift  over  to 
The  doctrine  was  repudiated  by  the  the  residuary  legatee  took  effect,  and 
House  of  Lords.     O'Mahoney  v.  Bur-  that  it  was  not  affected  by  the  death  of 
dett,  L.  R.,  7  H.  L.  Cas.  380;  Ingram  C  in  the  lifetime  of  the  testatrix.    The 
V.  Soutten,  L.  R.,  7  H.  L.  Cas.  408.  gift  to  C  failed  by  lapse,  and  the  residu- 
In  O'Mahoney  v,  Burdett,  L.  R.,  7  ary  legatee  became  entitled  to  take  all 
H.  L.  Cas.  395,   Lord   Cairns  said,  in  that  C,  if  living  at  the  death  of  the 
referring  to   the  decision  of  Romilly,  testatrix,  could  have  taken. 
M.   R.,  in    Edwards  v.   Edwards,   15  IiiBtanees  in    WMdi    the    Period    of 
^CAv.  357 :  "  With  regard  to  the  second  DefeaJiblllty  la  Limited. — **  There  may, 
class  of  cases,  namely,  gifts  to  A  for  however,  be  circumstances  in  the  will 
life,  and  if  he  shall  die  without  children,  limiting  the  defeasibility  to  some  ear- 
over,  the  Master  of  the  Rolls  expresses  Her  time  than  the  death  of  the  legatee 
himself  thus:    *In  the  second  of  the  without  issue.     Some   of  the  cases  de- 
supposed  cases  there  is  a  manifest  dis-  cided  on  the  authority  of   Edwards  v. 
tinction.    There  the  event  spoken   of,  Edwards,  15  Beav.   357,  are  probably 
on  which  the  legacy  is  to  go  over,  is  not  not    reconcilable  with    the    rule   laid 
a  certain  but  a  contingent  event.     It  is  down  in  Ingram  xf,  Soutten,  L.  R.,  7 
not  in  case  of  the  death  of  A,  but  in  H.  L.  Cas.  408.    See  Allen's  Estate,  3 
case  of  his  death  without  children  ;  and  Dr.  380. 

Here  it  would  be  importing  a  meaning  "The  following  rules  seem,  however, 

and  adding  words  to  the  will,  if  it  were  to  be  admitted  in  O'Mahoney  v,  Bur- 

to  be  construed  to  import  as  a  condition  dett,  L.  R.,  7  H.  L,  Cas.  388. 

^hich  was  to  entitle  B  to  take,  that  the  **  i.  Possibly,  where  there    is  a  gift 
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over,  if  any  members  of  a  class  die  be  limited  to  such  death  under  twent^- 

without  issue,  to  the  survivors,  the  gift  one.    In  re  Johnson's  Trusts,  lo  L.  T. 

over  must  take  effect,  if  at  all,  before  N.  S.  445;  In  re  Hayne^s  Trusts,  18  L. 

the  time  when  the  survivors  are  to  be  T.  N.  S.  16. 
ascertained.  '*  Similarly,  if  the  gift  is  to  A  if  living 

"  Thus,  if  the  gift  is  immediate,  the  at  the  death  of  the  tenant  for  life,  and 

gift  over  may  be  limited  to  the  happen-  if  not,  to  his  children,  and  if  he  dies 

ing  of  the  event  in   the  testator's  life-  without  children,  over,  the  ultimate  gift 

time.    Johnson  v,  Smaling,  26  W.  R.  over  is  confined  to  the  lifetime  of  the 

231.    See  Apsey  v.  Apsey,  36  L.  T.  N.  tenant  for  life.  Andrews  v.  Lord,  8  W. 

S.  941,  a  case  apparently  inconsistent  R.  405.    See  Wood  v.  Wood,  35  Beav. 

with  Bowers  t^.  Bowers,  L.  R.,8  Eq.  283.  587;    In  re   Hill's    Trusts,  L.  R.,  12 

**  If  the  gift  is,  after  a  life  interest,  to  Eq.  302. 
several,  and  if  any  die  without  issue  to        **4.  When  there  is  a  gift  over  upon 

the  survivors,  the  gift  over  may,  in  the  death,  without  issue,  before  a  given  time, 

same  way,  be  limited  to  death  without  of  all  the  legatees  whose  shares  have 

issue  before  the  tenant  for  life.     See  previously  been  given  over  upon  death 

Clark  f.  Henry,  L.  R.,  11   Eq.  222;  L.  leaving  issue  indefinitely,  or  if  the  gift 

R.,  6  Ch.  588;  Besant  v.  Cox,  6  Ch.  to  the  persons  who  are  to  take  upon 

Div.  604.  death  of  the  prior  legatees,  without  issue, 

"  2.  If  the  fund  is  vested  in  trustees  is  again  g^ven  over  upon  the  death  of 

who  are  directed  to  distribute  it  at  a  such  persons  before  acertain  time,  there 

certain  time,  so  that  the  trusts  then  de-  is  a  strong  argument  for  restraining  the 

termine,  and  the  legatees  who  are  to  prior  gift  over  to  death  of  the  prior 

take  upon  the  death  of  prior  legatees  legatees  without  issue  before  the  same 

without  issue  are  contemplated  as  tak-  time.    In  re  Hayes*  Will,  9  Jur.  N.  S. 

ing  through  the  medium  of  the  same  1068;  In  re  Sarjeant,  ix   W.  R.  203; 

trustees,  there   is  prima  facie  reason  Da  Costa  v,  Keir,  3  Russ.  360.  See  Doe 

for  reatrictinc;  the  death  without  issue  v.   Sparrow,    13    East  359;    Lloyd  v. 

to    death     without    issue    before    the  Davies,  15  C.  B.  76;  80  E.  C.  L.  75. 
period    of    distribution.      Galland    v,        '*  6.  If  the  gift  is  followed  by  words  of 

Leonard,  i  Swanst.  161 ;  Wheable  v,  limitation    or    benefit,   as  '  to  A,  his 

Withers,  16  Sim.  505;  Edwards  t^.  Ed-  heirs  and  assigns,'  or  *to  A  forever,' 

wards,  15  Beav.  357;  Beckton  v.  Bar-  or  *  to  A  for  his  own  use  and  benefit,' 

ton,  27  Beav.  99;  Dean  v,  Handly,  2  H.  and  the  property  is  then  given  over 

&  M.  635.     See  Smith  v,  Colman,  35  upon    contingencies,  one    or  other  of 

Beav.  217.  which  must  happen,  as,  for  instance, 

**  But  words  directing  payment  or  dis-  upon  death    either    with   or   without 

tribution   at  a  certain   time  will   not  children,  the  defeasibility  will  be  lim- 

confine  the  contingency  to  that  time,  ited   by    the    period    of    distribution, 

if  the  persons  to  take  upon  the  death  whether  it  is  the  testator's  death  or 

without  issue  of  a  prior  legatee  are  not  some  other  time,  in   order  not  to  cut 

treated  as  taking  through  the  medium  down  the  previous  absolute  interest  to 

of  the  same  payment  or  distribution,  life  interests  merely.     Doe  t;.  Sparrow, 

Gosling  V,  Townshend,  17  Beav.  245;  2  13  East  359;  Clayton  v.  Lowe,  5  B.  & 

W.  R.  23.  Aid.  636;  Gee  v,  Manchester,  17  Q^,  B. 

"  3.  And  if  there  are  no  trustees,  but  737;  79  E.  C.  L.  735 ;  Woodburne  v. 
payment  or  division  is  directed  at  the  Woodburne,  23  L.  J.  Ch.  336;  Da 
death  of  the  tenant  for  life,  and  all  the  Costa  v.  Keir,  3  Russ.  360;  Slaney  v, 
subsequent  dispositions  are  made  with  Slaney,  33  Beav.  631. 
reference  to  the  same  payment  or  divi-  "  If,  however,  the  gift  is  merely  in 
sion,  the  death  without  issue  will  be  general  words,  without  any  express  in- 
confined  to  such  death  before  the  dication  that  it  is  intended  to  be  abso- 
period  of  distribution.  Olivant  v.  lute,  the  fact  that  the  contingencies 
Wright,  I  Ch.  Div.  346.  See  In  re  upon  which  the  property  is  given  over 
Anstice,  23  Beav.  135;  Pearman  v,  in  effect  reduce  the  interest  to  a  life 
Pearman,  33  Beav.  394.  interest,  will  not  have  the  effect  of  con- 

"So,  if  there  is  a  life  tenancy  and  then  fining  the  happening  of  the  contin- 
a  gift  to  a  class  to  be  paid  when  they  gencies  to  the  period  of  distribution, 
respectively  attain  twenty -one,  and,  if  Gosling  v.  Townshend,  2  W.  R.  23; 
any  die  without  issue,  to  the  survivors.  Cooper  v.  Cooper,  i  K.  &  J.  658;  Bow- 
to  be  paid  at  the  same  time  as  the  ers  v»  Bowers,  L.  R.,  8  Eq.  283;  L.  R., 
original  share,  death  without  issue  will  5  Ch.  244. 
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26.  Snccenive  and  Cononrrent  IntereitB — a.  Devise  to  a  Class 

IN  Tail. — A  devise  to  the  sons  of  a  person  in  tail  is  prima  facie 

a  gift  to  a  class.^     But,  if  there  is  a  general  intention  manifest  to 

"  7.  It  is  not,  however,  necessary,  in  **  9.  Where  there  is  a  gift  to  two  per- 

order  to  limit  the  defeasibilitj,  that  the  sons,  and  if  either  dies  under  twentj- 

gifts  over  should  be  upon  contingencies,  one  without  issue,  to  the  survivor,  and 

one  or  other  of  which  must  occur,  so  as  if  both  die  without  issue,  over,  the  de- 

to  cut  down  the  prior  interest  to  a  life  feasibility  will  be  restricted  to  the  age 

estate,  unless  the defeasibility  is  limited,  of  twenty -one.      Kirkpatrick  v,    Kil- 

"InClavton  V.Lowe,  5  B.&  Aid.  636;  patrick,  13  Yes.  Jr.  476;  Thackeray  v. 
Gee  V,  Idfanchester,  17  Q^  B.  737,  and  Hampson,  2  Sim.  &  Stu.  214.  See 
Woodbume  v.  Woodbume,  23  L.J.  Ch.  Else  v.  Else,  L.  R.,  13  £q.  196. 
336,  the  interest  of  the  surviving  legatee  "  10.  When  there  is  a  gift  at  twenty- 
would  not  necessarily  have  been  re-  one,  or  upon  marriage  with  consent,  a 
dttced  to  a  life  estate,  and  if  it  is  once  g^ft  over  upon  marriage  without  con- 
clear  that  the  legatee  is  to  take  an  abso-  sent  has  been  confined  to  the  age  of 
lute  interest,  a  gift  over  in  one  event  is  as  twenty-one.  Desbody  v.  Boy  ville,  2  P. 
inconsistent  with  that  absolute  interest  Wms.  547;  Knapp  v,  Noyes,  Ambl. 
as  a  gift  over  in  several,  one  of  which  662;  Osborn  r.  Brown,  5  Ves.  527; 
must  occur.  And  accordingly,  where  West  v.  West,  4  Giff.  198 ;  Duggan  t'. 
the  intention  to  give  indefeasible  inter-  Kelly,  10  Ir.  Eq.  295. 
ests  at  a  particular  time  is  clear,  the  *'ii.  It  may  be  noticed  that  where 
gift  over  upon  a  single  contingency,  as  there  is  a  gift  to  several,  and  in  case  of 
upon  death  without  issue,  will  be  lim-  the  death  of  any  to  the  survivors,  and 
ited  to  death  without  issue  before  that  if  they  die  without  children,  over,  the 
time.  Brotherton  v.  Bury,  18  Beav.  gift,  in  case  of  death,  will  not  be  ex- 
^5;  Ware  v,  Watson,  7  De  G.  M.  &  G.  tended  to  mean  death  at  any  time,  nor 
248;  /»  re  Anstice,  23  Beav.  13^;  Clark  will  the  gift  upon  death  without  chil- 
V,  Henry,  L.  R.,  11  Eq.  222;L.R.,  6  Ch.  dren  be  confined  to  such  death  in  the 
;88;  perhaps  Barker  v.  Cocks,  6  Beav.  lifetime  of  the  testator.  Clarke  v, 
2,  and  Davenport  v.  Bishopp,  2  Y.  &  Lubbock,  i  Y.  &  C.  C.  492;  Child  v, 
C.  C.  463,  come  under  this  head.  Giblett,  3  Myl.  &  K.  71."   Theobald  on 

**%,  If  the  gift  is  contingent,  as  to  A  at  Wills  ( 2d  ed.)  486. 
iwenty-one,  there  is  some  reason  for  AltematlTe  OUts. — ^The  doctrine  as  to 
restricting  a  gift  over  upon  death  alternative  gifts  (see  part  6  of  extract 
coupled  with  a  contingency  to  such  from  Theobald)  was  recognized  in  Um- 
death  under  twenty-one.  It  seems  clear  stead's  Appeal,  60  Pa.  St.  365.  Barrell 
that  this  construction  would  be  adopted  v,  Barrell,  38  N.  }.  Eq.  62. 
if  the  gift  over  is,  upon  the  death  of  A  1.  Theobald  on  Wills  (2d  ed.)  314; 
leaving  children,  to  his  children,  in  De  Wtndt  v,  De  Windt,  L.  R.,  i  H.  L. 
order  to  provide  for  the  children  of  A,  87;  Surtees  v.  Surtees,  L.  R.,  12  Eq.  400. 
if  he  dies  under  twenty-one  leavinj?  Testator  directed  his  trustees  to  pur- 
children.  Home  V.  Pillans,  2  Myl.  £  chase  lands  in  the  counties  of  N.  and 
K.  15.  D.,  to  be  settled,  on  the  death  of  the 

"It  seems  the  same  would  be  the  case  eldest  son  of  J.  S.  without  issue  (which 

if  the  person  to  take  under  the  gift  is  happened),  to  the  use  of  every  son  of 

the  widow  of  the  legatee.    Randfield  v.  T.  S.  then  living,  or  who  shoulcf  be  born 

Randfield,  8  H.  L.  Cas.  225.  m  the  testator's  lifetime,  and  the  as- 

**  The  gift  over  upon  death  without  signs  of  such  son  during  his  life,  with 

issue  cannot,  however,  be  restricted  to  remainder  to  trustees  to  preserve  con- 

the  time  of  vesting,  where  there  is  an  tingent  remainders ;  but  to  permit  such 

express  gift  owet  upon  death  merely,  son  and  his  assigns  to  receive  the  rents 

before  the  time  of  vesting.    Martineau  during  his  life,  and  after  his  decease  to 

V,  Rogers,  8  De  G.  M.  &  G.  328.  the  use  of  such  son's  first  and  every 

'*  Whether  the  defeasibility  would  be  other  son  successively  in  tail  male,  and 

limited   where    the    gift    over    is    to  on  failure  of  such  issue,  to  the  testator's 

strangers  is  more  doubtful.     See   An-  right  heirs.     Held^  that  the  younger 

drews  v.  Lord,  6  Jur.  N.  S.  865 ;  and  sons  of  J.  S.  took  as  tenants  in  com- 

<ee  In  re  Dowling's  Trusts,  L.  R ,  14  mon  for  life,  with   remainders  as   to 

^*  4^3  >  Smith  v.  Spencer,  6  De  G.  M.  each  son's  share  to  his  first  and  other 

k  G.  631.  sons  in  tail  male,  with  cross  remainders 
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keep  the  estates  together  in  a  single  line  of  enjoyment,  the  mem- 
bers of  the  class  will  take  successively.* 

b.  Gifts  to  Parent  and  Children — {Compare  supra,  this 

title,  Devise  to  A,  or  to  A  for  Life,  or  to  A  and  His  Heirs,  and  if 
He  Die  Without  Issue,  Over  ;  also  Gift  to  A  and  His  Children — 
Rule  in  Wild's  Case), — Where  a  testator  gives  property  to  a  parent 
and  his  children,  simpliciter,  and  there  are  children  then  in  exist- 
ence, the  children  and  the  parent  take  the  property  together, 
either  as  joint  tenants  or  as  tenants  in  common,  according  to  the 
words  of  the  will ;  but  if  there  be  any  superadded  words,  which 
import  a  desire  that  the  property  should  be  settled,  the  court  will 
lay  hold  of  the  words,  and  will  infer  a  gift  to  the  parent  for  life 
with  remainder  to  the  children.* 

over.     Surtees   v,   Surtees,  L.   R.,    la  573;  Gillespie  f.  Schuman,  62  Ga.  253; 

Eq.  400.  Rich  v.  Rogers,  14  Gray  (Mass.)  174; 

1.  Theobald  on  Wills  (2d  ed.)  314;  Oyster  v.   Oyster,    100    Pa.    St    538. 

Cradock  v,  Cradock,  4  Jur.  N.  S.  626;  Compare  Green's  Estate,  140  Pa.  St 

Allgood  V.  Blake,  L.  R.,  7  Exch.  339;  253.    For  other  authorities  see  Issue, 

L.  R.,  8  Exch.  160.  vol.  zi,  pp.  879-886. 

W.  C,  after  devising  an  estate  for  life  The  fact  that  the  gift  is  to  testator's 

to  A.  and  B.  in  succession,  with  remain-  wife,  in  trust  for  herself  and  children, 

der  in  each  case  to  trustees,  devised  the  does  not   necessarily  show  that  they 

same  estate  to  the  first  son  of  the  body  are  not  to  take  concurrently.     Newill 

of  B.  in  tail  male;  and  in  default  of  such  v,  Newill,  L.  R.,  7  Ch.  253. 

issue  to  the  second,  third,  and  all  and  *'But,  if  there  is  anything  to  show 

every  other  the  son  and  sons  of  B.  sev-  that  the  parent  is  to  take  a  different 

erally  and  successively  in  tail  male;  and  interest  from  that  of  the  children,  he 

in  default  of  such  issue,  to  the  third  and  will  take  for  life,  with  remainder  to 

all  and  every  other  the  son  and  sons  of  the  children. 

the  body  of  A.,  and  the  heirs  male  of  "i.  If  the  bequest  is  to  A  and  his 

such  son  and  sons ;  and  in  default  of  children  as  tenants  in  common,  if  more 

such  issue,  to  his  own  (the  testator's)  than  one,  showing  that  the  tenancy  in 

right  heirs  in  fee.    A.  died  in  1820,  leav-  common  is  to  apply  to  children  only, 

ing  six  sons.     B.  died  in  1845,  without  the  father  takes  for  life.    Doe  v.  Bum* 

leaving  issue  male.     Upon  the  death  of  sail,  6  T.  R.  30;  i  B.  &  P.  215,  where 

B.,  J.  C,  the  third  son  of  A.,  entered  issue  must  have  meant  children,  by  the 

into  possession,  and  continued  in  pos-  force  of  the  gift  over  in  default  of  issue 

session  down  to  the  time  of  his  death  of  such   issue.    See   Doe  v,  Elvey,  4 

in  1856,  and  thereupon  his  eldest  son  East  313. 

entered  into  possession.  On  bill  filed  **  2.  A  devise  to  A  and  his  children, 
by  the  three  younger  sons  of  A.,  the  and  the  heirs  of  the  parent  and  chil- 
court  held  that  the  devise  to  the  third  dren,  gives  a  joint  estate  in  fee,  or  an 
and  all  and  every  other  the  son  and  estate  tail  to  the  parent,  according  as 
sons  of  the  body  of  A.  did  not  give  there  are  or  are  not  children  living  at 
them  an  estate  in  joint  tenancy,  or  a  the  time  of  the  devise.  Oates  v.  Jack- 
tenancy  in  common,  but  an  estate  in  son,  2  Stra.  1172;  Underbill  v,  Roden, 
succession  in  tail  male,  and  that  J.  C.  2  Ch.  Div.  494. 

took  the  entirety;  and  he  having  exe-  **But  a  devise  to  A  and  his  children, 

cuted  a  disentailing  deed,  his  heir  at  and  the  heirs  of  the  children,  would 

law  was  entitled  to  the  estate  in  fee.  give  A  an  estate  for  life  with  remain- 

Cradock  v,  Cradock,  4  Jur,  N.  S.  626.  der  to  his  children.    Jeffery  v,  Hony- 

8.  Romilly,    M.    R.,    in    Mason    v.  wood,  4  M add.  211,  was  decided  on  this 

Clarke,  17  Beav.  131.     See  Wilson  v.  ground,    though    it    would    seem  the 

Maddison,  2  Y.  &  C.  C.  372 ;  Beales  word  heir  referred   to  the  parent  u 

V,  Crisford,  13  Sim.  592  ;  Cannon  v.  Ap-  well  as  the  children, 

person,  14  Lea  (Tenn.)  553  ;  Frank  v,  "3.  If  the  bequest  is  to  a  father  and 

Unz,  91  Ky.  621;  Biggs  v.  McCarty,  86  his  children,  and  there  is  a  desire  ex- 

Ind.  352;  Feemster  v.  Good,  12  S.  Car.  pressed  that  the  whole  fund  should  be 
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c.  Gifts  to  Parent  and  Issue. — See  Issue,  vol.  ii,  p.  879. 
27.  Joint  Tenants  and  Tenants  in  Common. — See  Joint  Tenants, 
vol.  II,  p.  1057. 

settled  or  secured,  a  term  which  would  as   remaining  undisposed  of,  if  there 

have  no   meaning   as  applied   to  the  are  no  children,  if  there  is  a  gift  over 

father's    interest    as  joint  tenant,  the  for  instance  in  default  of  children,  the 

lather    takes    for    life.      Vaughan    v.  same  construction  is  adopted.  Audsley 

Headfort,    lo    Sim.    639;     Combe    v.  v,  Horn,  26  Beav.  195;  i  De  G.  F.  &  J. 

Hughes,  L.  R.,  14  Eq.  415.  226.    See  Lampley  v.  Blower,  3  Atk. 

"If  a  continuing    trust    is    created,  396. 

which   is  contemplated  as  outlasting  **  7.  If  the  children  are  contemplated 

the  parent's  life,  there  is  room  for  a  as  taking  shares  in  the  whole  fund  by 

simiUr  argument  in  fayor  of  a  life  in-  a  direction,  for  instance,  that  if  there 

terest  in  the  parent.  Ogle  v.  Corthorn,  is  but  one  child,  the  whole  is  to  go  to 

9jur.  32^.  that  child,  since   the  children   are   to 

*'4.  Whether,  where  the  gift  is  to  the  take  the  whole,  the  parent  to  take 
separate  use  of  the  mother,  it  will  be  nothing  must  take  a  life  interest.  Gar- 
considered  a  sufficient  indication  of  in-  den  V,  Pultenej,  Ambl.  499;  2  Eden 
tention  to  cut  the  interest  of  the  parent  323;  Audsley  t;.  Horn,  26  Beav.  195; 
down  to  a  life  interest  is  not  certain,  i  De  G.  F.  &  }.  226. 
On  the  whole,  the  better  opinion  seems  **  8.  If  the  bequest  is  such  as  expressly 
to  be  that  where  the  words  creating  to  include  all  the  children  of  the  parent, 
the  separate  use  apply  to  the  whole  and  not  merely  those  in  being  at  the 
fund  or  legacy,  it  will  be  construed  as  period  of  distribution,  it  will  be  con- 
giving  the  mother  a  life  interest.  New-  strued  to  give  a  life  estate  to  the 
man  v.  Nightingale,  i  Cox  341 ;  French  parent,  with  remainder  to  the  children, 
V.  French,  11  Sim.  257;  Bain  v,  Les-  since  it  is  a  singrular  intention  to  impute 
cher,  II  Sim.  307;  Froggatt  v.  Wardell,  to  the  testator  that  the  parent's  inter- 
3  De  G.  &  S.  085;  Dawson  v.  Bourne,  est  in  the  estate  should  continually 
16  Beay.  29;  JefFery  v,  De  Vitre,  24  Beav.  diminish  on  the  birth  of  a  new  child. 
296;  Scott  V.  Scott,  II  Ir.  Ch.  114;  Jeff ery  f.  De  Vitre,  24  Beav.  296;  Jef- 
Ogle  V.  Corthorn,  9  Jur.  325,  in  which  fery  v.  Honywood,  4  Madd.  211. 
case  the  Vice  Chancellor  Wigram  "9.  If  the  legacy  is  payable  in  part  at 
thought  that  a  gift  to  the  separate  use  once,  and  in  part  at  a  future  period, 
was  conclusive  against  the  children  par-  the  parent  will  take  for  life,  as  other- 
ticipatlDg  with  their  mother.  Combe  v,  wise  different  classes  of  children  might 
Hughes,  Lt.  R.,  14  Eq.  415.  On  the  take  the  two  portions.  Morse  v,  Morse, 
other  hand  the  case   of   DeWitte  v,  2  Sim.  485. 

De  Witte,   11  Sim.  41,  and  Bustard  v,  "  10.  If,  in  the  event  of  the  mother's 

Saunders,  7  Beav.  92  (which,  however,  death  before  the  testator,  the  children 

only  followed  DeWitte  v,  DeWitte,  11  are  to  take  unequal    shares,  the  pre- 

Stm.  41),    are   inconsistent   with    this  sumption  of  joint  tenancy  is  apparently 

rule.  rebutted.    Armstrong  v.  Armstrong,  7 

**If  the  interest  of  the  mother  alone  is  Eq.  518. 

given  to  her  separate  use,  or  the  separate  ^*ii.  If  the  children  are  contemplated 

use  attaches  to  the  interests  of  all  alike,  as  not  enjoying  the  property  till  after 

no  argument  in  favor  of  a  life  estate  their  mother's  death,  by  being  called 

can  be  founded  upon  the  separate  use.  heirs,  for  instance,  the  parent  takes  for 

Fisher  v.  W^ebster,  L.  R.,   14  Eq.  283;  life  only,  Crawford  v.  Trotter,  4  Madd. 

Newsom's  Trusts,  L.  R.,  I  Ir.  373.  The  192;   Ogle    v.   Corthorn,   9  Jur.  325; 

same  is  the  case  if  her  interest  only  is  Wilson  v.  Vansittart,  Ambl.  561. 

directed  to  cease  on  marriage.    Izod  v.  "12.  There  may  be  a  reference  to  an- 

Izod,  II  W.  R.  452.  other  gift,  to  assist  the  court  in  giving 

"5.  If   upon  the  marriage   of    their  the  parent  a  life   interest.     French  v. 

mother  the  fund  is  to  be  divided  among  French,   11   Sim.   257;   In   re  Owen's 

the  children,  this  affords  an  argument  Trusts,  L.  R.,  12  Eq.  316. 

that  it  is  not  to  be  divided  before,  and  "13.  An  executory  trust  for  A  and  her 

the  mother  takes  for  life  or  till  mar-  children  will  be  settled  on  A  for  life, 

riage.    Mill  v.  Mill,  Ir.   R.,  9  Eq.  104;  and  afterwards  for  her  children.    In  re 

Ir.  R.,  iiEq.  158.  B^Uasis'   Trust,    L.    R.,    12    Eq.    218." 

**6.  Ifthe  whole  fund  is  contemplated  Theobald  on  Wills  (2d  ed.)  314. 
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28.  Tenants  by  Entireties. — See  Joint  Tenants,  vol.  1 1,  p.  1069. 

29.  Interests  Undisposed  of— ^i.  Title  of  Heirs  and  Next  of 
Kin. — Interests  undisposed  of  in  realty  and  personalty  pass  to  the 
heir  at  law  or  next  of  kin,  as  the  case  may  be,  who  can  only  be 
excluded  by  express  words  or  by  plain  and  necessary  implication.* 
Directions  excluding  them  from  any  share  in  the  testator's  prop- 
erty will,  as  a  general  rule,  be  taken  to  have  been  inserted  only 

1.  Theobald  on  Wills  (2d  ed.)  610;  It  was  held  that  the  remaining  shares 

Schouler  on  Wills  (2d  ed.),  §  545;  Ran-  were  undisposed  of  by  the  will,  and  did 

dall  V.  Bookey,  2  Vern.425;  Halliday  v,  not  pass  to  the  legatees  named.  Duffield 

Hudson,  3  Ves.  Jr.  210;  Rogers  v.  Rog-  v.  Morris,  8  W.  &  S.  (Pa.)  348. 

er8,3P.Wms.  193;  Ramsay  t;.Shelmer-  A   testatrix  made  a  will,    wherein, 

dine,  L.  R.,  i  £q.  129.  See  McDougald  after  giving  several  legacies,  she  used 

V.  Gilchrist,  20  Fla.  573;   Hoifner  v,  these  words:  **The  residue  of  my  prop- 

Wynkoop,  97  Pa.  St.  130;  McDevilt's  erty,  after  paying  my  just  debts,  I  give 

Appeal,  113  Pa.  St.  103;  Hitchcock  v.  and  bequeath  to  M.  and  D.,  constituting 

Hitchcock,  35  Pa.  St.  393;  Cunningham  them  residuary  legatees  to  all  my  prop- 

t'.   Dungan,  83  Ind.    572;  Jackson  v^  erty  not  otherwise  disposed  of,  whether 

Schauber,  7  Cow.  (N.  Y.)  i^;  Jackson  real  or  personal,  for  their  use  and  bene* 

T'.  Burr,  9  Johns.  (N.  Y.)   104;  Catton  fit,  and  after  the  death  of  D.,  what  re- 

V,  Taylor,  42  Barb.  (N.  Y.)  578;  Reed  mains  of  her  part  to  be  put  at  inter- 

V,  Underbill,  12  Barb.    (N.  Y.)    113;  est  for  the  benefit  of  P.  and  R."   She 

Havens  v.  Havens,  i    Sandf.  Ch.  (N.  afterwards  made  a  codicil,  wherein  she 

Y.)  324;  Wood  V.  Keyes,  8  Paige  (N.  said:  "  First.  The  one  moiety  or  half  of 

Y*)  365 f  Bulkley  v,  Bulkley,  i   Root  my  estate,  which  in  said  wifl  I  devised 

(Conn.)  78 ;  Wheat  v.  Wheat,  24  Ala.  to  A.  I  do,  by  this  codicil,  devise  jointly 

429 ;  Denson  v.  Mitchell,  26  Ala.  360;  to  said  A.  and  his  wife  E.,  as  a  life  estate. 

Crane  v.  Doty,  i  Ohio  St.  279;  Haral-  to  hold,  possess,  and  enjoy  by  them,  or 

son  V.  Redd,  15  Ga.  148;  Thomas  v.  either  of  them  who  may  survive  the 

Benton,  4  Desaus.  (S.  Car.)  17;  Pul-  other,  during  his  or  her  natural   life, 

liam  V,  Byrd,  2  Strobh.  Eq.  (S.  Car.)  Second.  The  moiety  which,  etc.,  I  de* 

134;  Wilkins  t;.  Taylor,  8  Rich.  Eq.  (S.  vised  to  B.,  by  this  codicil  my  will  is. 

Car.)  291 ;  Rosborough  v.  Hemphill,  5  that  after  the  decease  of  said  B.,  said 

Rich.  Eq.  (S.  Car.)  95 ;  Philleo  v,  Holli-  moiety  is  to  descend  to  C.  and  D.  and  F. 

day,  24  Tex.  38;  Henderson  t;.  Peachy,  3  equally."    It  was  held  that,  as  to  the 

Leigh  (Va.)  64;  Luckey  v.  Dykes,  10  one  moiety,  M.  and  D.  took  but  a  life 

Miss.  60;  Winston  v,  Webb,  PhiU.  Eq.  estate  in  the  real  estate,  and  the  income 

(N.  Car.)  i;  Miller  v.  London,  x  Wins,  only  of  the  personal  estate,  and  that 

Eq.   (N,   Car.)   81;  Hastings  v,  Earp,  the  reversionary  interest  was  to  be  re- 

Phill.   Eq.  (N.   Car.)  5;    Feimster    v,  garded  as   undevised  property  of  the 

Tucker,  5  Ired.  Eq.  (N.  Car.)  69;  Phi-  testatrix,  and  was  to  be  distributed  to 

fer  V,  Phifer,  6  Ired.  Eq.  (N.  Car.)  155;  her  next  of  kin  by  the  statute  of  dis- 

Alexander  f.   Alexander,  6  Ired.  Eq.  tributions.     Pickering  v.  Langdon,  22 

(N.   Car.)   229;    Hardie    v.  Cotton,   i  Me.  413. 

Ired.  Eq.  (N.  Car.)  61;  Morrison  v.  Where  a  testator  by  his  will  expressed 

Kennedy,  2   Ired.  Eq.   (N.  Car.)  379.  his  intention  to  dispose  of  the  bulk  of 

Compare   Snelgrove    v.   Snelgrove,  4  his  estate  by  deeds  and  notes,  and,  after 

Desaus.  (S.  Car.)  274.  certain  specific  bequests  to  his  wife, 

Instances  niustratlng  the  Rule. —  gave  a  pecuniary  legacy  to  one  grand- 
After  several  devises  and  bequests,  the  daughter,  who,  he  declared,  should 
testator  declared  as  follows:  "All  the  have  onl^'  the  amount  so  bequeathed  to 
residue  and  remainder  of  my  estate,  of  her,  but  died  without  making  any  other 
every  description,  and  wherever  found,  disposition  of  his  estate,  it  was  held 
I  order  and  direct  to  be  divided  into  that  he  died  intestate  as  to  the  property 
twenty-two  shares,  and  divided  as  fol-  not  specifically  bequeathed,  and  that 
lows:  to  wit,  S.  four  shares,"  etc.;  then  the  same  descended  to  his  heirs  at  law, 
naming  thirteen  others,  and  givingeach  including  the  said  granddaughter, 
a  different  number  of  shares,  the  aggce-  Hitchcock  v,  Hitchcock,  35  Pa.  St.  293. 
gate  amounting  to  but  twenty  shares.  The  testator  ordered  his  executor  to 
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for  the  purpose  of  the  dispositions  made  by  the  will,  and  will  not 
exclude  them  from  taking  property  undisposed  of.^ 

paj  hia  debts  and  to  pay  his  wife  twenty-  to  be  divided  among  the  children  of  her 

two  pounds,  and  gave  legacies  to  his  testator,  as  it  would  have  been  divided 

children  by  name,  and  ordered  his  exec-  if  he  had   died  intestate.      Phifer  v, 

utor  to  have  his  estate,  real  and  per-  Phifer,  6  Ired.  Eq.  (N.  Car.)  155.    See 

sonal,   appraised,    and   if    the     value  Holt  t;.  Hogan,  5  Jones  Eq.  (N.  Car.) 

amounted  to  more  than  the  sums  be-  82;   Dominick  v.  Sayre,  3  Sandf.  (N. 

queathed,  the  surplus  was  to  be  divided  Y.)  555 :  McGaughey  v,  Henry,  15  B. 

among  the  legatees  in   proportion  to  Mon.  (Ky.)  383;  Haralson  v.  Redd,  15 

their  legacies ;  and  if  less,  then  a  de-  Ga.  148. 

duction  to  be  made  in  like  proportion,  1.  Theobald  on  Wills  (2d  ed.)  610.  See 

provided  that  his  debts  should  be  first  Johnson  v.  Johnson,  4  Beav.  318 ;  Sykes 

paid ;  and  he  declared  that  it  was  to  v,  Sykes,  L.  R.,  3  Ch.  301 ;   Ramsay  v, 

be  understood  that  all  of  the  legatees  Shelmerdine,  L.  R.,  i  Eq.   129;  Gould 

and  heirs  named  were  to  receive  their  v.  Gould,  32  Beav.  391;  Coffman  v,  CoiT- 

several  sums  out  of  his  estate,  the  lands  man,  85  Va.  459;  Ranchfuss  v.  Ranch- 

and  chattels  which  he  left  at  his  death,  fuss,  2  Dem.  (N.  Y.)  271;  Luther  Laf- 

and  he  appointed  two  of  his  sons  and  lin    Mills  t;.  Newberry,   112    111.  133; 

legatees  his  executors.  It  was  held  that  Crane  v.  Doty,  i  Ohio  St.  279. 

there  was  no  devise  of  the  real  estate ;  In  Fitch  v,  Weber,  6  Hare  145,  the 

that,  at  most,  the  executors  only  had  a  testatrix  devised  and  bequeathed  her 

power  to  sell  the  land,  and  that,  if  so,  the  real  and  personal  estate  in  trust,  as  to 

lands  until  sold  descended  to  the  heirs,  the  real  estate,  for  sale,  as  soon  after 

iackson  v.  Burr,  9  Johns.  (N.  Y.)  104;  her  decease  as  conveniently  could  be, 

ackson  v,  Schauber,  7  Cow.  (N.  Y.)  and  declared  that  the  trustees  should 

187;  Catton  V,  Taylor,  43  Barb.  (N.  Y.)  stand  possessed  of  the  proceeds  of  the 

578;  Reed  v.  Underbill,  12  Barb.  (N.Y.)  sale  as  a  fund  of  personal  and  not  real 

115.  estate,  for  which  purpose  such  proceeds, 

Where  it  appeared  from  the  face  of  or  any  part  thereof,  should  not,  in  any 

the  will  that  certain  slaves  directed  to  event,  lapse  or  result  for  the  benefit  of 

be  emancipated  (ineffectually)  were  not  her  heir  at  law;  and,  after  giving  lega- 

intended  to  be  included  in  a  clause  be-  cies,  the  testatrix  directed  her  trustees 

queathing  a  residue,  it  was  held  that  to  pay  and  apply  the  residue  of  her  es- 

such  slaves  would  go  to  the  next  of  kin  tate  and  effects  as  she  should,  by  any 

as  property  undisposed  of  by  the  will,  codicil  to  that  her  will,  direct  or  ap- 

Feiroster  v.  Tucker,  5  Jones  Eq.  (N.  point.    The  testatrix  made  no  codicil. 

Car.)  69.  Heldy  that  the  heir  at  law  was  entitled 

Froperiy    Undlapoaed   of  in    Oonse-  to  the  proceeds  of  the  real  estate  undis- 

ivanoe  of  Unexecuted  Power. — A  testa-  posed  of  by  the  will,  Wigram,  V.  C, 

tor  made  the  following  devise :  '*  I  will  saying :  **  What,  in  the  first  place,  is  the 

and  bequeath  the  residue  of  my  estate  purpose  for  which  the  testatrix  says 

to  my  wife,  to  manage  the  same  as  she  she  excludes  the  heir  ?    It  is  simply 

may  think  most  advisable,  for  her  own  that  the  real  estate  may   be  made  a 

support  and  for  the  support  and  educa-  fund  of  personal  estate.    But  that  pur- 

tion  of  our  children,  as  long  as  she  re-  pose  will  not  per  se  disinherit  the  heir, 

mains  a  widow,  and  should  she  again  except  for  the  purposes  of  the  will;  and 

intermarry,  it  is  my  will  that  my  prop-  if  the  purposes  for  which  the  heir  at 

erty  should  be  divided  between  her  and  law  is  excluded  may  be  taken  as  the 

my  children,  agreeable  to  the  laws  of  measure  of  the  intended  effect  of  the 

North   Carolina;  and  should  she  not  exclusion,  the  clause  will  disinherit  the 

intermarry  until  itiy  children  become  of  heir  for  the  purpose  of  the  will,  but  no 

lawful  age,  I  hereby  invest  her  with  further." 

full  authority  to  divide   my  property  *' According  to  the  older  cases,  a  gift 

among  them  as  she  may  deem  most  ex-  to  the  testator's  widow,  in  lieu  of  all 

pedient."     It  was  held  that  the  widow,  claims  upon   his  estate  or  in  lieu  of 

remaining  unmarried  until  her  death,  thirds,  does  not  deprive  her  of  a  share 

had  no  right  to  make  disposition  of  this  in  property  undisposed  of.    This  has 

property  at  her  discretion  by  will,  but  been  so  held  where  a  complete  disposi- 

that  in  such  event  she  had  a  life  estate,  tion  was  attempted  to  be  made  by  the 

and  the  property  after  her  death  was  testator.    Pickering  v.  Stanford,  3  Ves. 
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b.  Title  of  Executor  to  Residue  Undisposed  of.— See 
Executors  and  Administrators,  vol.  7,  p.  236. 

c.  Unexhausted  Interest  in  Lands  Devised  for  Special 
Purposes. — Where  the  whole  legal  estate  is  given  for  the  pur- 
pose of  satisfying  trusts  expressed,  and  these  trusts  do  not,  in 
their  execution,  exhaust  the  whole,  so  much  of  the  beneficial  in- 
terest as  is  not  exhausted  belongs  to  the  heir.  But  where  the 
whole  legal  interest  is  given  for  a  particular  purpose,  with  an 
intention  to  give  to  the  devisee  the  beneficial  interest,  if  the 
whole  is  not  exhausted  by  that  particular  purpose,  the  surplus 
goes  to  the  devisee,  as  it  is  intended  to  be  given  to  him.  Un- 
der this  distinction  a  devise  charged  with  debts  gives  the  dev- 
isee the  beneficial  interest  in  the  surplus ;  but  a  devise  upon 
trust  to  pay  debts  gives  rise  to  a  resulting  trust  in  the  surplus  for 
the  benefit  of  the  heir  at  law.* 

d.  Charges  on  Realty — Proceeds  of  Land  Directed  to 
Be  Sold. — See  Legacies,  vol.  13,  p.  42. 

e.  Charges  on  Mixed  Funds.— See  Legacies,  vol.  13,  p.  45. 

Jr.  272,  581;  3  Yes.  Jr.  332,  492.    And  1.  Lord  Eldon,  in  Kine  v,  Denison, 

the  same  rule  has  been  applied  in  cases  i  Yes.  &  B.  272.  See  further,  upon  this 

where  there  was,  on  the  face  of  the  will,  distinction,    Wych    v.   Packington,    3 

an  intestacy.'  Johnson   v.  Johnson,  4  Bro.  P.  C.  Toml.  44;  Hobart  v.  Suf- 

Beav.  318;  Travenor  v.  Grindley,  32  L.  folk,  2  Yern.  644;  Watson  v.  Hajes,  5 

T.  N.  S.  424.     Possibly,  if  the  words  of  Myl.  &  C.  125  ;  Collis  v.  Robins,  i  De 

exclusion  are  large  and  comprehensive,  G.  &  S.  131 ;  Wills  v.  Wills,  x   D.  & 

and  there  is  an  intestacy  on  the  face  of  W.  439;  Bird  v.  Harris,  L.  R^  9  Eq. 

the  will,  a  gift  in  lieu  of  all  claims  and  204;  Hiel  7^  London,  i  Atk.  6iS ;  Rog- 

demands   would    exclude    the    widow  ers  v.  Rogers,  3  P.  Wms.  193 ;  Dawson 

from  a  share  in  property  undisposed  of.  v,  Clark,  15  Yes.  Jr.  409;  i  }arm.  Wills 

Lett  V,  Randall,  3  S.  &  G.  83.     Upon  (5th  ed.)  *^it. 

similar  principles,  a  direction  that  one  **lf  I  give  to  A  and  his  heirs  all  my 

of  the  next  of  kin  shall  take  no  share  real  estate,  charged  with  my  debts,  that 

in  the  testator's  property  will  not  prevent  is  a  devise  to  him  for  a  particular  pur- 

him   from  taking  his  share  under  the  pose,  but  not  for  that  purpose  only.    If 

Statutes  of    Distribution.   Johnson   v,  the   devise   is  upon   trust  to  pay   my 

Johnson,  4  Beav.  318;  Sykes  v,  Sykes,  debts,  that  is  a  devise  for  a  particuiar 

*L.  R.,  4  Eiq.  200;  L.  R.,  3Ch.  301.    See  purpose,  and  nothing  more.     The  for- 

Ramsay  v.  Shelmerdine,  L.  R.,  i  Eq.  mer  is  a  devise  of  an  estate  of  inherit- 

129;  Gould  xi.  Gould,  32  Beav.  391.  ance  for  the    purpose  of    giving  the 

''A  limitation  to  the  next  of  kin  of  a  devisee  the  beneficial  interest,  subject 

married  woman,  as  if  she  had  died  un-  to  a  particular  purpose;  the  latter  is  a 

married,  will  not  exclude  the  husband's  devise  for  a  particular  purpose,  with  no 

title   as   administrator  if  there  are  no  intention  to  give  him   any   beneficial 

next  of  kin.    Hawkins  v.  Hawkins,  7  interest."  Lord  Eldon  in  King  v,  Deni- 

Sim.  173.  son,  i  Yes.  &  B.  272. 

"  On  the  other  hand,  a  gift  to  a  child  Every  conversion,  however  absolute, 
of  *  ten  shillings  and  no  more,'  has  been  will  be  deemed  a  conversion  for  the 
held  to  bar  the  child's  right  as  next  of  purpose  of  the  will  only,  unless  the  tes- 
kin  where  no  disposition  was  attempted  tator  distinctly  indicates  a  dififerent  in- 
to be  made  by  the  will.  Breton  v,  tention.  Richards  t^  Miller,  63  III.  418. 
Yachell,  5  Bro.  P.  C.  51 ;  11  Yin.  Ab.  Hence,  when  land  is  required  to  l>e 
185.  And  a  clause  excluding  some  of  converted  into  money  for  certain  pur- 
the  next  of  kin  may  be  so  framed  as  in  poses,  and  more  is  sold  than  is  required 
effect  to  amount  to  a  gift  to  the  others,  for  those  purposes,  the  surplus  pro- 
Bund  7'.  Green,  12  Ch.  Div.  819."  Theo-  ceeds  will  be  treated  as  land.  Cook  v, 
bald  on  Wills  (2d  ed.)  611,  612.  Cook,  20  N.  J.  Eq.  377. 
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/.  Devolution  of    Increase    in   Rentals  Devised  to 

Charity — Thetford  School  Case. — Where  a  testator  gives 
for  charitable  purposes  the  whole  of  ah  estate,  or  all  the  rents  of 

an  estate,  apportioning  the  rents  so  as  to  exhaust  them  in  charity, 
any  increase  in  the  rents  must  be  applied  to  the  same  charitable 
purposes.^     So  again,  where  a  testator  has  expressed  in  his  will 

* 

1.  Beyerlej  v.  Atty.  Gen'l,  6  H.  L.  itself  what  was  the  yearly  value  of  the 
Gas.  310;  Thetford  School  Case,  8  Co.  estates  given  to  charitable  purposes, 
130; Att J. Gen'l V.Johnson, Ambl.  190;  and  the  testator  has  parceled  among 
2  Story's  Eq.  Jur.,  §  1178.  See  Atty.  the  different  charities  the  whole  of  that 
Gcn'l  V.  Trinity  Church,  9  Allen  yearly  rent  or  value  so  attributed  to  the 
(Mass.)  422.  property,  any  future  increase  of  rents 
The  principle  had  its  origin  in  the  nvust  go  to  charity'.  The  court  seems 
Thetford  School  Case,  8  Co.  130  b.,  in  to  have  said  that  the  testator  has  him- 
which  land  of  the  value  of  £35  a  year  self  declared  what  constitutes  the  whole 
was  devised  to  certain  persons,  and  of  the  estate,  and  that  in  parceling  out 
their  heirs,  for  the  maintenance  of  a  his  dispositions  to  charity,  he  has  ex- 
preacher,  etc.,  of  a  master  and  usher,  hausted  in  charity  what,  he  himself  has 
and  of  a  grammar  school,  and  of  cer-  said,  constitutes  the  whole  of  the  es- 
tain  poor  people ;  special  distribution  tate ;  and,  from  the  circumstance  of 
was  made  amongst  them  by  the  testa-  his  knowing  what  was  the  then  present 
tor  in  the  same  will  ;  the  sums  distrib-  value  of  the  estate,  and  devoting  it  ex- 
uted  amounting  in  the  whole  to  £35  per  clusively  to  charity,  we  have  inferred 
annum,  the  then  yearly  profit  of  the  an  intention  on  his  part  that  the  whole 
land.  The  land  became  of  greater  value,  of  the  estate  should  be  given  to  chari- 
ffeld,  that  the  revenue  and  profit  of  table  purposes.  The  doctrine  of  these 
the  said  land  should  be  employed  to  cases  is  neither  more  nor  less  than  this: 
the  increase  of  the  stipend  of  the  A  gift  of  the  rents  and  profits  of  an 
preacher,  schoolmaster,  etc.,  and  poor,  estate  is  a  gift  of  the  estate  itself ;  such 
and  if  any  surplusage  remained,  it  a  devise  as  I  have  just  mentioned  is  the 
should  be  expended  for  the  mainte-  gifl  of  the  rents  and  profits;  it  is  there- 
nance  of  a  greater  number  of  poor,  etc.,  fore  a  gift  of  the  estate."  Of  course, 
and  nothing  should  be  converted  by  if  the  particular  objects  of  the  charity 
the  devisees  to  their  own  use.  have  ceased  to  exist,  so  that  the  surplus 
In  Atty.  Gen*l  v.  Bristol,  2  T.  &  W.  cannot  be  so  applied,  a  question  might 
307,  320,  Lord  Eldon  said  :  **  The  doc-  arise  as  to  the  application  of  the  cy  pres 
trine  laid  down  in  the  Thetford  Case,  doctrine,  as  to  which  see  Jackson  v, 
which  has  been  adhered  to  since,  was  Phillips,  14  Allen  (Mass.)  539. 
that  if  the  whole  land  and  rents  of  it  at  Cases  Not  Within  the  BiUe.-— **The 
the  time  are  given  for  a  charity,  those  cases  not  coming  within  the  rule  in  the 
to  whom  the  lands  are  given  must,  if  Thetford  School  Case  will  fall  under 
there  is  an  increase  in  the  rents,  apply  two  heads. 

them  to  charitable  purposes.  There  are  **  i.  Where  the  sums  given  to  the 
other  cases  where  the  same  doctrine  various  charitable  objects  do  not  ex- 
has  been  held,  not  only  where  the  gift  haust  the  whole  annual  value  of  the 
has  been  of  lands,  but  where  it  has  been  lands  at  the  time  of  the  devise.  (Atty. 
of  renU  and  profits.  .  .  .  If  a  testa-  Gen'l  v.  Bristol,  2  J.  &  W.  294.)  If 
tor  gives  all  his  lands  to  charitable  uses,  property  be  given  to  a  corporate  body, 
and  then  mentions  some,  but  not  so  and  certain  annual  sums  are  directed 
many  as  to  exhaust  the  whole  value  of  to  be  paid  thereout,  which  are  less  (by 
the  land,  yet  the  gift  will  carry  all  the  however  small  an  amount)  than  the  an- 
rents  and  profits  in  point  of  application  nual  rents  at  the  time  of  the  devise,  the 
to  charitable  purposes.''  rule  does  not  apply,  and  the  corporate 
And  in  referring  to  the  application  body  will  in  general  be  held  to  take  the 
of  the  principle  to  a  devise  of  rents  and  increased  rents  for  their  own  benefit, 
profits,  he  further  observed,  in  Atty.  "Thus,  in  Atty.  Gen'l  v.  Brazenose 
Gen'l  V.  Skinners'  Co.,  2  Russ.  443:  College,  2  CI.  &  F.  295,  where  the  rent 
**  There  are  many  cases  which  have  de-  was  at  the  time  of  the  devise  £66.  13s. 
cided  that,  where  it  appears  on  the  will  4d.  a  year  by  the  foundation  accounts, 
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that  he  intends  to  devote  the  whole  of  some  particular  property 
to  charities,  and  has  then  gone  on  to  say  so  much  to  one  and  so 
much  to  another,  but  not  so  as  to  exhaust  the  whole  property, 
the  court  fastens  upon  the  intention  expressed  in  the  beginning 
of  the  bequest,  and  although  the  testator  has  not  so  apportioned, 
yet,  according  to  its  well-known  jurisdiction  to  make  a  scheme  for 
charity,  it  has  devoted  the  whole  to  charity.*  -  Thus,  if  a  testator 
gives  the  whole  of  his  estate  to  charity,  apportioning  the  rents, 
such  as  they  are,  amongst  the  different  charitable  objects,  if 
those  rents  increase,  the  increase  must  go  in  the  proportions  in 
which  the  testator  had  given  the  original  rents.  So,  if  a  testator 
declares  his  intention  to  give  the  whole  to  charity,  but  specifically 
appropriates  only  a  certain  part,  still,  the  general  intention  in 
favor  of  charity  prevails,  and  the  proportion  not  appropriated  by 
him  will  be  appropriated  by  the  court  of  chancery  to  charity.* 

and  the  charges  upon  it  amounted  to  443.)  However,  where  the  testator 
£65  38.  4d.  only,  the  increased  rents  directed  lands  of  the  value  of  £xoo  a 
were  held  to  belong  to  the  college.  So  year  to  be  purchased,  and  gave  £q6  to 
in  Atty .  Gen'l  v.  Trinity  College,  Cam-  charity,  and  gave  *  the  residue  of  the 
bridge,  34  Beav.  383,  where  the  testator  said  sum,  being  £0^  yearly,'  to  the 
devised  real  estates,  which  he  described  Drapers'  Company  for  their  pains,  it 
as  *  of  the  yearly  value  of  fourscore  was  held  that  all  the  objects  were  en- 
pounds  or  thereabouts,'  to  the  college,  titled  ratably  to  the  increased  rents, 
and  at  the  testator's  death  the  rents  ex-  (Atty.  Gen'f  v.  Drapers'  Co.,  4  Beav. 
ceeded  the  specific  payments  to  be  67.)"  Hawkins  on  Wills  *65. 
made  thereout  by  £1  65.  8d.,  the  col-  See  also,  for  a  case  held  not  within 
lege  was  entitled  to  the  whole  surplus  the  principle,  by  reason  of  the  peculiar 
rents.  provisions  of  the  will,  Atty.   Gen'l  v. 

•*  2.  The  rule  in  the  Thetford  School  Trinity  Church,  9  Allen  (Mass.)  422. 
Case  does  not  apply,  where  the  whole  1.  Lord  Cranworth,  in  Beverley  v. 
rents  at  the  time  of  the  devise  are  Atty.  Gen'l,  6  H.  L.Cas.  318;  Arnold  v. 
disposed  of  by  the  will,  but  part  Atty.  Gen'l,  Show.  P.  C.  22;  Mercers 
onlv  of  the  rents  is  given  to  chari-  '  Co.  v.  Atty.  Gen'l,  2  Bligh  N.  S.  165. 
table  objects,  and  the  remaining  part.  So,  also,  **  if  the  testator  has  mani- 
under  the  name  of  surplus  or  overplus,  fested  a  general  intention  to  give  to 
is  given  to  a  corporate  body,  or  some  charity,  the  failure  of  the  particular 
other  object  not  charitable.  In  such  mode  in  which  the  charity  is  to  be 
cases  the  charitable  objects  have  no  effectuated  shall  not  destroy  the  char- 
claim  to  absorb  the  whole  of  the  in-  ity ;  but  if  the  substantial  intention  is 
creased  rents,  and  the  corporate  body,  charity,  the  law  will  substitute  another 
or  other  person  to  whom  the  surplus  mode  of  devoting  the  property  to 
rents  are  given,  will  in  general  be  enti-  charitable  purposes,  though  the  formal 
tied,  after  making  the  specific  payments  intention  as  to  the  mode  cannot  be  ac- 
to  the  charitable  objects,  to  take  the  complished."  Moggridge  v.  Thack- 
whole  of  the  increased  rents.  (South-  well,  7  Ves.  Jr.  69. 
molton  V,  Atty.  Gen'l,  c  H.  L.  Cas.  i ;  8.  Lord  c5ranworth,  in  Beverley  v, 
Beverley  v,  Atty.  Gen'l,  6  H.  L.  Cas.  Atty.  Gen'l,  6  H.  L.  Cas.  319.  In  this 
310.)  case  Lord  Cranworth  said,  in  speaking 

**  It  may,  however,  be  a  question  in  of  the  principles  laid  dovm  in  the  text : 

such  cases,  whether  there   is  to  be  a  *'  Now  those  are  the  general  rules  which 

proportionate    augmentation    of    the  have  been  acted  upon   for  so  long  a 

sums  devoted  to  charitable  purposes;  period  that  it  would  be  extremely  dan- 

but  such  a  proportionate  distribution  gerous  and  impolitic  to  enter  into  any 

of  the  increased  rents  will  not,  it  ap-  question  as  to  whether  they  were,  in 

pears,  be  made  without  a  special  inten-  their  inception,  founded  in  very  good 

tion  appearing  to  that  effect.    (Atty.  sense  or  not.     Many  of  the  most  emi- 

Gen'l  v»  Skinners'  Co.,  2    Russ.  430,  nent  judges,  from  time  to  time,  have 
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Bftails  of  Conitrnetloii.  WILLS.  Iiteator'i  Tnits. 

80.  Doctrine  of  Lapse. — See  Legacies  and  Devises,  vol.  13, 

P-34. 

31.  Adminutration. — See  Debts  of  Decedents,  vol.  s»  p«  206 ; 
Executors  and  Administrators,  vol.  7,  p.  165. 

82.  Slection. — See  Election,  vol.  6,  p.  247. 

33.  Conyernon. — See  Equitable  Conversion,  vol.  6,  p.  664. 

34.  Executor's  Tnurta.— See  Trusts  and  Trustees,  vol.  27,  p.  i. 

pointed  out  that  if  the  doctrine,  which  same  object/  The  same  doctrine  was 
we  are  now  familiar  with,  of  resulting  adopted  by  your  Lordships'  House  in 
trusts  had  been  understood  in  those  days  a  case  to  which  I  shall  presently  call 
as  it  is  understood  now,  in  all  proba-  your  attention,  Mercers*  Co.  v,  Atty. 
bility  that  construction  of  those  devises  Gen'I,  2  Bligh  N.  8.  165,  and  which 
or  bequests  would  never  have  been  came  before  this  House  soon  after 
adopted,  because  it  is  a  well-known  rule  Lord  Lyndhurst  had  received  the 
of  law  that  the  heir  at  law  is  not  to  be  Great  Seal,  in  1827  or  1828.  All  these 
disinherited  of  anything  that  would  cases  to  which  I  have  referred,  in 
come  by  descent  to  him,  unless  by  ex-  which  the  doctrine  has  been  applied, 
press  words  or  necessary  implication,  are  cases  where  the  whole  property 
And  Lord  Hardwicke  and  Lord  Eldon  has  been  given  to  charity.  Up  to  a 
both  intimated  their  strong  opinion  very  recent  period  I  have  been  unable 
that  if  the  question  was  now  untouched  to  discover  any  case  in  which  that  doc- 
by  decisions,  if  a  testator  gave  only  £35  trine  has  been  applied  where  there  was 
a  year  to  charity,  and  afterwards  the  known  by  the  testator  to  be  any  sur- 
estate  became  more  valuable  than  j£35  plus  of  which  he  had  not  expressly  or 
a  year,  the  right  of  the  heir  at  law  impliedly  disposed.  Lord  Eldon  re- 
mould not  be  affected.  I  do  not,  how-  marked,  in  the  Bristol  Case  :  '  If  I 
ever,  propose  now  at  all  to  question  give  an  estate  to  trustees,  and  take 
that  general  doctrine ;  whether  rightly  notice  that  the  payments  are  less  than 
or  wrongly  established  in  its  origin,  the  the  amount  of  the  rents,  no  case  has 
doctrine  is  now  established, and  it  would  gone  so  far  as  to  say  that  the  cestui  que 
be  very  improper  to  depart  from  it.  trusty  even  in  the  case  of  a  charity,  is 


}  y^ 


But  Lord  Eldon  remarked,  in  a  case  entitled  to  the  surplus.' 
that  came  before  him  in  investigating  In  the  same  case.  Lord  Wensleydale 
this  matter,  in  which  he  gave  a  judg-  said :  **  There  is  no  question  whatever 
ment  which  has  been  almost  the  foun-  with  respect  to  the  principle  of  law 
diftion  of  all  our  reasoning  on  this  sub-  which  ought  to  be  applied  to  the  case, 
ject  since  Atty.  Gen'l  v.  Mayor  of  My  noble  and  learned  friend  has  ex- 
Bristol,  2  Jac.  &  W.  294,  that,  after  all,  plained  the  law  laid  down  in  the  Thet- 
this  question  must  in  each  case  be  ford  School  Case,  8  Rep.  x 30b,  ed.  1826, 
looked  at  as  one  of  construction,  in  and  afterwards  in  the  case  of  Atty. 
order  to  see  what  is  the  fair  inference  Gen'l  v.  Mayor  of  Bristol,  2  Jac.  &  W. 
to  be  deduced  from  the  will  of  the  tes-  294,  and  the  other  cases  to  which  he  has 
tator.  There  may  be  circumstances  in  referred.  There  is  no  question  at  all 
the  case  to  show  that  the  general  doc-  that  if  a  testator  or  a  donor  gives  the 
trine  is  not  applicable.  Lord  Eldon  whole  rents  of  an  estate  to  charity,  all 
says,  in  Atty.  Gen'l  v.  Major  of  Bristol,  the  improved  rents  must  go  to  charity 
2  Jac.  Si  W.  294:  *As  far  as  I  have  also.  And  if,  according  to  the  doc- 
read  these  ancient  cases,'  and  it  seems  trine  of  the  Thetford  School  Case,  he 
he  had  quite  exhausted  the  subject  by  apportions  all  the  rents  amongst  all 
reading  them  all,  *  they  state  it  to  de-  the  charitable  objects  existing  at  the 
pend  upon  the  intention  of  the  donor,  time  of  his  gift,  although  he  makes  no 
and  that  one  way  of  finding  out  that  express  declaration  that  the  surplus 
intention  is,  to  inquire  whether  the  shall  be  appropriated  to  charity,  the 
whole  of  the  annual  value  of  the  prop-  surplus  rents  must  be  divided  in  the 
erty  was  at  the  time  of  the  foundation  same  way.  And  if  he  leaves  the  sur- 
of  the  charity  distributed  amongst  the  plus  rents  to  those  persons  who  are  to 
objects  of  the  charity.  If  it  was,  they  administer  the  fund,  those  surplus 
say  that  that  circumstance  is  evidence  rents  are  not  to  go  to  charity,  but  to 
of  the  donor's  intention  to  give  the  be  for  the  benefit  of  the  persons  to 
whole  of  the  increased  value  to  the  whom  he  leaves  them.'' 
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Deflnitioiii.                                WIND—  WINE.  DcSaitkM. 

WINB. — See  note  i. 

WnrBHUiL.— See  note  2. 

WnroOW. — ^A  window  is  an  opening  in  the  wall  of  a  building 
for  the  admission  of  light  and  air  to  the  interior,  and  to  enable 
those  within  to  look  out.* 

WIHE— (See  also  Intoxicating  Liquors,  vol.  ii,  p.  582).— 
Wine  is  the  fermented  juice  of  the  grape.* 

1.  Before  the  wind  DiBtingQliliedfirom  separately  insured.  Plaintiff  contended 
«<  Qoing  off  Large*' — (See  also  Naviga-  that  a  plate  glass  front,  which  was  im- 
TioN,  vol.  16,  p.  270). — There  is,  in  movable  and  station arj,  was  not  a -win- 
nautical  technicality,  a  difference  be-  dow,  as  the  glass  was  part  of  the  front 
tween  *'  going  off  large  "  and  "  going  of  the  building.  This  contention  was 
before  the  wind."  "  Going  off  large  '*  upheld  by  the  court,  which  said :  **It  is 
is  when  the  wind  blows  from  some  a  matter  of  common  information  that 
point  abaft  the  beam,  or  over  the  quar-  glass  enters  almost  as  extensively  into 
ter  of  the  ship.  "  Going  before  the  the  construction  of  modern  buildings 
wind  ''  is  when  the  wind  is  free,  comes  as  stone,  wood,  iron,  etc.  Its  use  is  not 
over  the  stern,  and  the  ship's  yards  are  so  restricted  in  modern  architecture  as 
braced  square  across.  Hall  v.  The  formerly.  There  are  to  be  found,  in 
Buffalo,  II  Fed.  Cas.,  p.  214,  No.  5927.  almost  any  American  city,  houses  into 
Notwithstanding  the  technical  distinc-  the  structure  of  which  glass  so  largely 
tion,  the  court  said  that  the  statute  as  enters  that  they  might,  without  im- 
to  the  exhibition  of  lights  by  sailing  propriety,  be  characterized  as  *  glass 
craft  made  no  distinction  between  a  houses.'  These  considerations  would 
vessel  **  going  off  large ''and  **  going  be-  indicate  that  the  clause  in  question  is 
fore  the  wind."  at  least  susceptible  of  the  interpreta- 

2.  Warranty. — Defendant  contracted  tion  claimed  by  the  assured.  And  the 
with  plaintiffs  for  the  purchase  of  a  rule  of  construction  in  such  cases  is, 
certain  windmill,  tank  fixtures,  etc.;  that  if  there  is  a  doubt  in  respect  to  the 
the  warranty  was  on. "  the  within  or-  meaning  of  the  terms  of  a  clause  of  an 
dered  windmill."  It  was  contended  insurance  policy,  that  doubt  must  be  re- 
that  the  warranty  on  the  windmill  did  solved  in  favor  of  the  interpretation  of 
not  cover  the  tank;  the  court  held  the  assured,  although  intended  other- 
otherwise,    saying :   "  It  is   contended  wise  by  the  insurer. 

that  the  warranting 'the  within  ordered  Corenant. — But,  in  Burt  v.  Haslett, 
windmill,'  indorsed  on  the  back  of  the  18  C.  B.  162,  893 ;  86  E.  C.  L.  162, 893, 
contract,  does  not  cover  the  tank  used  it  was  held  that  a  plate  glass  shop  front 
in  connection  therewith.  This  posi-  fixed  with  wooden  wedges,  without 
tion  is  not  tenable.  The  word  *  wind-  screws,  nails  or  glue,  and  removable 
mill '  used  in  the  contract  of  warranty  without  injury  to  the  premises,  was  a 
refers  to  the  whole  machine  as  ordered  window  afiixed  or  belonging  to  the 
by  the  defendant.  Plaintiffs  contracted  premises  within  a  covenant  to  deliver 
to  supply  defendant  with  an  appliance  up  the  premises '*with  all  windows,'* etc. 
for  drawing  water  and  storing  it  for  use  Bay  Windows. — As  to  windows  pro- 
of defendant's  stock.  Defendant  was  jectingoversidewalk,  see  Streets  and 
as  much  concerned  in  the  tank  or  in  Sidewalks,  vol.  24,  p.  38. 
the  pump  as  in  the  mill  proper.  We  4.  State  v.  Moore,  5  Blackf.  (Ind.) 
construe  the  contract  in  the  light  of  the  118;  Watson  v.  State,  55  Ala.  160. 
circumstances,  and,  so  construing,  we  Bplrltnoos  Liqnors. — In  Caswell  v. 
must  hold  that  the  warranty  includes  State,  3  Humph.  (Tenn.)  403,  it  was 
tank,  pump,  mill — the  whole  plant."  held  that  wine  was  not  a  spirituous 
Fairbanks  v.  De  Lissa,  36  Mo.  App.  719.  liquor.  The  court  said :  "  The  question 
8.  Insnranoe  Contract.  —  Hale  v.  for  consideration  is,  whether  wine  is  a 
Springfield  F.  &  M.  Ins.  Co.,  46  Mo.  spirituous  liquor  within  the  meaning  of 
App.  508,  citing  Bouvier's  and  Worces-  the  statute,  passed  in  the  year  1837,  ch. 
ter's  Dictionaries.  In  that  case,  an  in-  120,  making  it  a  misdemeanor  to  retail 
surance  policy  provided  that  plate  glass  spirituous  liquors.  We  think  it  is  not. 
windows  of  a  certain  size  should   be  Wine  is  a  fermented  liquor.     Spirits 
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MaitlAB.                                         WINNER,  Dtflaitioii. 

WIHUEK— (See  also  Gambling  Contracts,  vol.  8,  p.  992). — 
See  note  i. 

are  distilled  liquors.     And  this  distinc-  paid  thereon  may  be  recovered,  under 

tion  exists,  not  only   in   common   par-  the    statute,  from    the    broker  of  the 

lance,  but  is  recognized  by  chemists  and  party  as  the  **winner."  The  court  said  : 

philologists.     Mr.  Webster,  in  his  i8th  **  There  is  and  can  be  no  such  thing  as 

definition  of  the  word  *  spirit/  calls  it  a  agency  in  the  perpetration  of  crimes  or 

strong,  pungent,  stimulating  liquor,  ob-  misdemeanors,  or  indeed  in  the  doing 

tained  by  distillation,  as  rum,  brandy,  of  any  unlawful  act.     All  persons  ac- 

gin,  whisky.     Wine   he  defines    to  be  tively    participating     are     principals. 

the  fermented    juice    of    grapes.     Dr.  Treating  all   the  parties  engaged    as 

Johnson  defines  spirit  to  be  an  inflam-  principals,   it  is   immaterial   to  which 

mable  liquor,  raised  by  distillation,  and  one  the   money  or   property  lost  was 

wine  the  fermented  juice  of  the  grape,  in   fact  paid  or  delivered — whether  to 

The  word  *  spirit '  is  derived  from  the  Hooker  &  Co.,  or  to  any  of  the  parties 

Latin  word  spiriiusy  one  meaning  of  on  the  board  of  trade  with  whom  they 

which  is  life.    The  discovery  of  the  art  may    have    made    fictitious   contracts, 

of  distillation  belongs  to  the  A Ichymists,  and  lost — and  paying  to  either  princi- 

who  made  it  in  the  course  of  their  in-  pal  is,  in  law,  paying  to  the  winner." 

vestigations  after  what  they  called  the  In  Triplett  v.  Seelbach,  91  Ky.  32,  it 

elixir  -vittBy  a  liquid  the  discovery  of  was  held  that  the  proprietor  of  a  gam- 

which  was   to  render  man   immortal,  ing  house,  who  received  a  certain  per 

When,bydistillation,  they  had  procured  cent,  of  the  winnings  of  each  game, 

pure  alcohol,  judging  from  its  effects,  called  the  "  take-out,"  was  interested 

they  for  a  while  were   deluded  by  the  in   the   winnings    to   that  extent  and 

hope  that  the  grand   secret  had  been  was  therefore  a  *'  winner "  within  the 

discovered,    and    called    it  aqua  vitce^  meaning  of    Kentucky   statute  which 

water  of  liife.     Brandy  is  still  so  called  gives  a  right  of  action   to  the   loser, 

by  the  French, «««  rf*  v«>.  The  English,  The  court  said:  ''We  do  not  under- 

in  adopting  a  name,   have  taken   the  stand  that  the  winner,  in  the  sense  of 

word  sfiritus  as  the  root  from  which  said  statute,  must  be  one  of  the  players, 

to  form  it,  instead  of  the  more  common  with  cards  in  his  hands;  but  if  he  is  to 

word  viiaP     To  the  same  effect  are  receive  a  per  cent,  of  the  winnings  by 

Caswell  V,  State,  2  Humph.  (Tenn.)  the  actual  player,  he  is,  in  the  sense  of 

402;  Fritz  V.  State,  i  Baxt.  (Tenn.)  17;  the  statute,  a  winner.     He,  according 

State  V.  Moore,  5  Blackf.  (Ind.)  118.  to  an   arrangement  with   the   players 

But  in  State  v.  Giersch,  98  N.  Car.  and  himself,  is  to  receive  a  part  of  the 

720,  it  was  held  that  where  a  statute  of  winnings  as  his  profits.     Why  should 

North  Carolina  prohibited  the  intro-  he  not  be  regarded  as  a  winner  in  the 

duction   and   sale  of  spirituous  liquors,  sense  of  the  statute?     He  certainly  has 

those    terms     were    generic    and    in-  a  community  of  interest  in  the  stakes 

eluded  all   intoxicating    liquors     con-  with  whoever  wins,  and  this  interest  is 

taining  alcohol,  whether  distilled,  fer-  the  result  of  an  arrangement  with  all 

mented  or    vinous.    This  case  is  dis-  the  players,  and  this  arrangement  and 

approved  in  Sarlls  v,  U.  S.,  152  U.  S.  division  makes  him  a  joint  wrongdoer 

574,    but     is    in    line    with  Kizer  v.  with  the  winner;  it  makes  no  difference 

Randleman,  5  Jones  (N.  Car.)  428.  which  one  it  may  be.     If,  by  an  ar- 

jQdleial  Kotiee — Intozioatliig  Liquor,  rangement,  the  winning  was  divided 

— The  court  takes  judicial  notice  that  between  the  actual  player  and  another, 

wine  is  an  intoxicating  liquor.    Wolf  there  is  no  doubt  that  the  latter  would 

V.  State,  59  Ark.  297,  citing  11  Am.  &  be  responsible  as  a  joint    wrongdoer 

Eng.  Encyc.    of    Law    582.     See  also  for  the  whole  sum  won  as  a  winner. 

Jones  V.  Surprise,  64  N.  H.  243 ;   State  Here  the  arrangement  does  not  make 

V.  Packer,  80  N.  Car.  439;    State   v.  him    a    partner  with    any    particular 

Williamson,  21  Mo.  496.  player  as  against  the  others,  but  it  does 

1.  Ounldiiig    OontraotB. — In    Pearce  make  him  jointly  interested  with  the 

V,  Foote,    113   III.   228;  55  Am.  Rep.  winner  in  the  stakes.     It  is  true  that  he 

414,  it  was  held  that  option  dealings  in  may  be  indifferent  as  to  which  will  be 

grain,  where  no  property  passes,  or  is  the  winner ;  but  as  soon  as  one  or  the 

expected  by  either  party  to  pass,  are  other  has  won,  the  arrangement  gives 

void  as  gambling  contracts,  and  money  him  a  joint  interest  in  the  winning  with 
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SaflBitioBi.                                WISH—  WITH.  IMiitini. 

WISH. — ^The  courts  have  often  to  determine  whether  the  word 
wish,  as  used  by  the  testator,  gives  rise  to  a  precatory  trust.  In 
the  notes  will  be  found  some  cases  in  which  the  term  has  been 
held  to  create  such  a  trust,  and  others  in  which,  under  the  cir- 
cumstances, it  has  been  held  not  to.^ 

WITH. — The  preposition  with  is,  in  general,  used  as  denoting 
connection,  appendage,  company  of,  concomitance,*  along  with 
in  place  or  time. 

the  actual  player,  which  makes  him,  in  the  indictment  charged  the  plajing  to 

the  sense  of  the  statute,  a  winner.    It  have  been  at  a  game  <>/' cards,  and  the 

is  not  to  be  understood  that  the  actual  statutory  form  charged  the  playing  to 

winner  cannot  recover  from  him  said  have  been  at  a  game  with  cards, 

per  cent,  of  his  own  stakes;  but  this  is  FllliLg  with. — ^The   provision  of  the 

so  because  the  statute  gives  the  remedy  thirteenth  section  of  the  chapter  of  the 

against  him  in  the  sense  that  he  is  a  Revised  Statutes  of  Illinois,  entitled 

winner,  even  from  the  successful  player;  '*Ne  exeat  and  Injunctions,"  authorizing 

but,  nevertheless,  he  is  jointly  interested  affidavits  filed  with  the  bill  and  answer  to 

with  the  winner  in  the  loser's  losses,  be  read  on  motions  to  dissolve  injunc- 

which  makes  him  responsible  for  them  tions,  must  not  be  construed  as  requiring 

as  a  joint  wrongdoer.      It  is  not  the  the  affidavits  to  be  filed  at  the  same  time 

extent  but  the  community  of  interest  with  the  bill  and  answer  to  authorize 

that  makes  wrongdoers  responsible  for  them  to  be  read,  but  only  to  be  filed  in 

the  whole  wrong.     If  each  is  to  receive  the  case  with  the  bill  or  answer,  no 

a  certain  amount  of  the  result  of  the  matter  when,  so  it  is  before  the  hearing 

unlawful   enterprise,   this   gives  them  of  the  motion.   Hummert  v.  Schwab,  54 

such   a  community   of  interest  as  to  III.  142. 

render  each  responsible  for  the  whole  But  in  Hossler  v,  Hartman,  82  Pa. 

amount  received."  St.   5  s,  it  was  held  to  be  a  sufficient 

1.  In  the  following  cases,  a  trust  was  compliance  with  the  rule  that  the  plain- 

held  to  have  been  created  :  McRee  v.  tiff  should  file  with  his  declaration  or 

Means,  34  Ala.  349;  Cook  v.  Ellington,  statement   an    affidavit  of  claim,  that 

6  Jones  Eq.  (N.  Car.)  371;  Bliven  v.  they   both  be  filed  at  the  same  time; 

Seymour,   88   N.   Y.  4^;   Phillips  v.  and  that  the  rule  did  not  require  them 

Phillips,  112  N.  Y.  197 ;  8  Am.  St.  Rep.  to  be  attached  or  deposited  in  the  same 

737;  Liddard  v,  Liddard,  28  Beav.  266.  pigeonhole. 

In  the  following  cases,  a  trust  was  In  order  to  recover  an  attorney's  fee, 

held  not  to  have  been  created:  Hop-  the  statute  provided  that  an  affidavit 

kins  V,  Glunt,  1 1 1  Pa.  St.  287 ;  Lines  v.  should  be  filed  with  the  original  papers. 

Darden,  5  Fla.  51 ;  Montreal  Bank  v.  In  Wilkins  v,  Troutner,  66  Iowa  559, 

Bower,  17  Ont.  Rep.  548.  the  court  said:  **  The  statute  uses  the  ex - 

8.  Hart  v.  Fanny  Ann,  6  T.  B.  Mon.  pression  *filed  -with  the  original  papers.* 

(Ky.)  51.  It  is  said  that  *with'  is  not  synony- 

Bzemption     Statutes. — A      Vermont  mous  with  *  at  the  same  time.*    Ordi- 

statute  exempted  from  execution  **two  narily  this  may  be  so,  but  we  think  it 

horses    .    .     .    with  sufficient    forage  must   be  so  construed   in   the  statute 

for  the  keeping  of  the  same."    It  was  under  consideration.    If  this  is  not  so, 

held  that  the  exemption  of  forage  was  then  the  statute  is  meaningless,  unless 

an    independent    claim  or  right,  not  it  can  be  said  that  the  affidavit  may  be 

conditioned  upon  the  debtor's  having  filed  with,  that  is,  placed  among,  the 

the  exempt  animals.    The  court  said  :  original  papers,  and  filed  at  any  time 

**  The  preposition  with,  as  here  used,  is  after  judgment ;  and  clearly  this  is  not 

to  be  construed  as  connecting  two  in-  the  intent  of  the  statute.** 

dependent  subjects  rather  than  as  join-  WItb  Surety. — In  Cavence  v,  Butler, 

ing  a  dependent  or  qualifying  clause  to  6  Binn.  (Pa.)  53,  in  order  to  effectuate 

one  subject.    It  is  the  same  as  if  it  read,  the  intent  of  the  legislature,  the  court 

a  yoke  of  oxen  and  in  addition  forage.**  construed  the  expression  **  he  shall  be 

Kimball  r.  Woodruff,  C5  Vt.  229.  bound  with  surety "  as  equivalent  to 

With  and  Of. — In  Cochran  v.  State,  30  **  he  shall  be  bound  by  surety'*  or  "he 

Ala.  546,  it  was  held  no  variance  where  shall  find  surety.'* 
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MBitim.                              WITHDRAW.  DtflaitioB. 

WiXUiiBAW. — To  withdraw  is  to  take  away  what  has  been 
enjoyed,  to  take  from.* 

Wltb  Qulek  Clilld. — In  Reg.  v,  Wych-  stitute  the  offense  of  forcible  detainer 

erlej,  8  C.  &  P.  362;  ^4  E.  C.  L.  381,  that  are  required  to  constitute  a  forcible 

Grurney,  B.,  said :  ''Quick  with  child  is  entry.    Greater  force  must  be  averred 

having  conceived;  with  quick  child  is  than  is  expressed  by  the  phrase*'  with 

when  the  child   is  quickened."    This  force    and    arms.'*    The    court    said : 

distinction  is  denied,  however,  in  State  '*  Greater  force  must  be  averred  than  is 

V,  Cooper,  22  N.  J.  L.  52;  51  Am.  Dec.  expressed  by  ^vi  et  armts.^  The  words 

348.    It   is   there  said:  "There  is  no  'and  with  a  strong  hand' should  never 

foundation  in  law  for  this  distinction,  be  omitted.    Whart.  on    Crim.    Law, 

The  ancient  authorities  show   clearlv  §  2047.    These  words  mean  something 

that  the  terms  are  synonymous,  both  more  than  a  common  trespass.    They 

importing  that  the  child  had  quickened  imply  that  the  entry  was  accompanied 

in  the  womb,  and  that  the  period  had  with   that  terror  and   violence  which 

arrived  when  the  life  of  the  infant,  in  constitute  the  offense.   Com.  v,  Shat- 

contemplation  of  law, had  commenced."  tuck,  4  Cush.  (Mass.)    141.    The  same 

In  support  of  this  statement,  the  opin-  description  and  degree  of  force  is  nee- 

ion  cites  Boynton*s  Case,  14  St.Tr.634 ;  essary  to  constitute  a  forcible  detainer 

1  Hale's  P.  C.  368,  4  B.  C.  395.     See  as  a  forcible  entry."    Com.  v.  Brown, 

also  Mitchell  v.  Com.,  78  Ky.  208 ;  39  138  Pa.  St.  452.     See  also  Rex  v.  Wil- 

Am.  Rep.  227.  son,  8  T.  R.  357;  Com.  v,  Shattuck,  4 

Wltb  an   Oflloer.  —  A  Pennsylvania  Cush.  (Mass.)  141 ;  Baude's  Case,  Cro. 

statute  provided   that  when  defendant  Jac.  41 ;   Forcible   Entry  and  Db- 

appealed,  he  should  enter  into  a  recog-  tainer,  vol.  8,  p.  loi. 

nizance  with  the  prothonotary  in  the  With  Liberty  of  a  Port. — As  to  the 

nature  of  a  special  bail.     It  was  held  effect  of  these  words   in   a  policy  qf 

that   this  meant    that  the    defendant  marine  insurance,  see  Allegre  t/.  Mjiry- 

should  give  sufficient  security  to  be  filed  land  Ins.  Co.,  8  Gill  &  J.  (Md.)  190 ;  29 

in  the  office  of  the  prothonotary,  and  Am.  Dec.  536. 

not  taken  out  before  him,  that  the  re-  Wltb  in  the  Sense  of  By. — See  Pettee  v. 

cognizance  could  be  entered  into  before  Flewellen,  2  Ga.  239. 

such  persons  as  are  legally  authorized  With  Bffaot. — The  common  condition 

to  take  bail  in  the  court  where  the  suit  of  an  appeal  bond  is  that  the  principal 

is  pending.    Jones  v.  Badger,  5  Binn.  *'shall  prosecute  his  appeal  with  effect,^^ 

(Pa.)  461.  The  words  **with  effect,"  in  such  instru- 

With   All    Fanlta. — In    Shepherd  v,  ment,  mean  successfully.     Perreau  v, 

Kain,  5  B.  &  Aid.  240,  it  is  said  *'with  Bevan,  5  B.  &  C.  291 ;  1 1  £.  C.  L.  230; 

all  faults"  must  mean  with  all  faults  Legate  v,  Marr,  8  Blackf.  (Ind.)  404; 

which  it  may  have  consistently  with  its  Karthaus  v,  Owings,  6  Har.  &  J.  (Md.) 

being  the  thing  described,  and  in  that  134;  Champomier  v,  Washington,  2  La. 

case,  where  a  ship  was  advertised  as  '*a  Ann.  10x3.    See  also  Robinson  v.  Brin- 

copper  fastened  vessel,  to  be  sold  tt///^  son,  20  Tex.  439;  Trent  x;.  Rhomberg, 

all  faults^'*  and  it  appeared  that  she  66  Tex.  249;  Gould  v.  Warner,  3Wend. 

was  not  copper  fastened,  it  was  held  (N.  Y.)  54;  Babbitt  v.  Finn,  loi  U.  S. 

that  the  vendor  was  liable  for  a  breach  7 ;  Marry ott  v.  Young,  33  N.  J.  L.  336. 

of  warranty.  In  Hobart  v.  Hilliard,i  x  Pick.  (Mass.) 

Themeaningof  selling  with  all  faults  143,  however,  it  is  held  that  filing  the 

is  that  the  purchaser  shall  make  use  of  transcript  of  the  supreme  court  com- 

his  eyes  and  understanding  to  discover  plies  with  the  condition.    But  in  Trent 

what  defects  there  are.    But  the  vend-  t;.  Rhomberg,   66    Tex.    249,    and    in 

or  is  not  to  make  use  of  any  artifice  or  Champomier    v.    Washington,    2   La. 

practice  to  conceal  faults,  or  to  prevent  Ann.  1013,  it  is  held  that  an  abandon- 

the  purchaser  from  discovering  a  fault,  ment  of  the  appeal  is  a  breach  of  the 

which  he,  the  vendor,  knew  to  exist,  condition. 

Smith  V.  Andrews,  8  Ired.  (N.  Car.)  6.  1.  Central  R.,  etc.,  Co.  v.  State,  54 

With  a  Strong  Hand. — In  an  indict-  Ga.  409.    That  case  was  a  construction 

ment  for   forcible  detainer,  the  words  of  a  statute  reserving  to  the  state  the 

'*  and  with  a  strong  hand  "  should  never  right  to  withdraw  franchises  thereafter 

be  omitted.     The  same  description  and  conferred  upon  private  corporations, 

degree  of  force  are  necessary  to  con-  The  T'^xaj  statute  provides  a  penalty 
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Dcflaltiim.  WITHHOLD. 

WITHHOLD.— See  note  i. 

for  the  "  withdrawal  **  of  field  notes  of  tained  by  any  lexicographer  we  have 
a  survey  from  the  land  office.  It  was  consulted,  or  the  popular  sense  of  the 
held  that  the  withdrawal  contemplated  term.  Secrecy  is  an  essential  ingredi- 
by  the  statute  was  intended  to  desig-  ent  of  the  act  of  concealment.  *  To  hide 
nate  the  act  of  the  owner  or  someone  or  withhold  from  observation,  to  cover 
for  him.  The  court  said  :  **  The  pri-  or  keep  from  sight/  are  the  meanings 
mary  meaning  of  the  word  *  withdraw  '  technically  and  popularly  conveyed  by 
carries  with  it  the  idea  that  the  act  the  word  *  conceal.'  It  can  scarcely  be 
from  which  it  results  is  the  act  of  some  imagined  that  the  extraordinary  power 
person  who  has  formerly  possessed,  of  requiring  an  answer  upon  oath,  with 
who  made  the  deposit,  who  owns  or  the  summary  process  of  attachment, 
controls.  Of  the  word,  Mr.  Richard-  sequestration  and  commitment,  were  to 
son  says:  *But  to  withdraw,  e.  g.^  im-  be  exercised  by  a  court  of  special  lim- 
plies  a  putting  forth  or  forward,  and  ited  jurisdiction  in  every  case  in  which 
then  a  drawing  back  from  one  person  the  administrator  or  executor  should 
or  thing  to  another ;  and  considered  in  allege  a  third  person  withheld  property 
relation  to  that  from  which  (is  drawn)  which  belonged  to  the  estate  of  the  de- 
it  denotes  privation;  but  considered  in  ceased."  Taylor  v.  Bruscup,  27  Md.  226. 
relation  to  that  to  which  (is  drawn)  it  Wltliliolding  Oommliialona. — A  United 
denotes  reunion ;  agreeably  to  the  States  statute  provides  that  the  post- 
meaning  of  the  word  with.*  *  To  draw  master  general  may  withhold  corn- 
back  or  away;  to  take  back  or  away;  missions,  when  he  is  satisfied  that  a 
to  resume.'  Mr.  Webster  gives  to  the  postmaster  has  made  false  returns.  It 
word  substantially  the  same  meaning,  was  held  that  an  order  of  the  post- 
If  the  legislature  had  intended  to  em-  master  general  reciting  that  he  is  sat- 
brace  a  wrongful  and  unauthorized  tak-  isfied  that  a  false  return  has  been  made, 
ing  from  the  general  land  office, a  taking  and  fixing  the  compensation  which  he 
wrongful  to  the  owner  and  unauthor-  deemed  reasonable,  was  not  conclusive 
ized  by  him,  some  appropriate  words  in  a  suit  against  the  postmaster  and 
would  certainly  have  been  used  to  ex-  sureties  upon  his  official  bond  to  re- 
press such  intention.'*  Snider  v.  Meth-  cover  the  moneys  alleged  to  have  been 
vin,  60  Tex.  498.  illegally    withheld.    The    court 


An  agrMxnent  by  a  partner  to  *'  with-  '*  The  action  of  the  postmaster  general 

draw  from  the  firm,"  means  to  withdraw  in  assigning  a  postmaster  to  his  proper 

at  once;,  and  it  further  means  (i)  "that  class  and  fixing  his  salary  accordingly, 

the  withdrawing    partner  shall   make  under  such  provisions  of  the  statute,  is 

over  to  the  continuing  partners  all  his  essentially  different  from  the  exercise 

interest  in  the  partnership  and  in  the  of  the  discretion  conferred  of  withhold- 

partnership  assets,  whether  there  be  ing  commissions  on  such  returns  as  the 

real  or  personal  estate,  whether  there  postmaster  general  may  be  satisfied  are 

be  outstanding  contracts,  or  anything  of  false.      To     *  withhold'     commissions 

the  kind;"  (2)  "that  the  continuing  seems  fairly'  to  imply  a  temporary  sus- 

partners  shall  indemnify   the   retiring  pension,  rather  than  a  total  and  final 

partners  against  all  the  liabilities  of  the  denial  or  rejection  of  the  same.  If  such 

firm  from  that  time  forth.    They  take  withholding  is  not  conclusive  upon  the 

the  assets,  they  take  the  benefit  of  the  postmaster,    how  can    the    allowance 

contracts,  they  take  the  chances  of  sue-  made,  while  the  commissions  are  being 

cess  for  the  future,  and  they  must  keep  withheld,  be  treated  or  regahded  as  a 

him  indemnified."    Gray  zk  Smith,  43  final  and  conclusive  adjudication  as  to 

Ch.  Div.  308.  the  compensation  the  postmaster  is,  or 

Withdrawal  of  a  Claim. — It  is  not  a  shall  be,  entitled  to  receive  ?  The  court 

withdrawal  of  a  claim,  where  it  has  below  regarded  the  order  in  question 

been  dismissed  for  failure  to  make  par-  as  provisional  in  its  character,  and  ac* 

ties  and  prosecute  the  same.    Lynch  v.  cordingly  held,  in  substance,  that  it  did 

Bond,  19  Ga.  314.  not  so  conclusively  fix  and  determine 

1.  Dlatlngnlahed  fkt>m Conceal. — With-  the  commissions  and  compensation  of 
holdine  property  is  not  equivalent  to  the  postmaster  as  to  .noake  the  state- 
concealing  proper^'.  The  court  said :  ment  of  her  accounts  baaed  thereon 
''The  argument  of  the  appellee,  that  conclusive  against  her  and  her  sureties, 
the  word  'conceal'  is  manifestly  the  The  contrary  proposition  urged  on  be- 
synonym  of  withholding,  is  not  sus-  half  of  the  united  States  involves  the 
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IMaitiiift.                                       WITHIN.  DeflnitioB. 

WITHIH — (See  also  At,  vol.  i,  p.  890 ;  In,  vol.  10,  p.  322 ; 
Time.  Computation  of,  vol.  26,  p.  4) — referring  both  to  time  and 
place,  means  in  the  limits  or  compass  of,  not  beyond,  not  later 
than,*  in  the  inner  part.* 

assertion  that  the  falsity  of  the  post-  material;  ^.^.,  before  the  departure  of 

master's  returns  is  actually  and  finally  the  vessel.     Young  v.  The  Orpheus, 

established   by  the  order  of  the  post-  119  Mass.  179. 

master  general,  and   that  the  accounts  In  Atherton  v,  Corliss,  loi  Mass.  40, 

adjusted     in     accordance     therewith  it  was  held  that  where  a  statute  provid- 

amount  to  more  than  prima  facie  evi-  ed  that  a  widow  might  waive  the  pro- 

dence  of  the  correctness  of  the  balance  vision   for  her  in  her   husband's   will 

claimed  to  be  due  from  the  defendants,  at  any  time  *'  within  six  months  after 

We  think  this  contention  of  the  gov-  the  probate  of  the  will,"  a  waiver  be- 

emment  cannot  be  sustained,  and  that  fore  probate  was  sufficient,   although 

the  ruling  of  the  circuit  court  on  the  counsel  contended  that  by  the  use  of 

question  was  correct.**  U.  S.  v.  Dumas,  the  word  "within,**  instead  of  "before,** 

149  U.  S.  278.  the  legislature  signified  that  the  act  was 

1.  Webster's  Dictionary ;   Levert  v.  to  be  between  some  certain  points  of 

Read,  54  Ala.  531;  Jennings  v,  Russell,  time.    The  court  said:  "The  important 

92  Ala.  606.  question  in  the  case  is  upon  the  interpre- 

8.  Webster's  Diet.    In  several  cases  tation  of  the  phrase '  within  six  months 

the  courts  have  refused  to  accept  this  after  the  probate  of  the  will.*  Istheref- 

second  definition,  preferring,  under  the  erence  to  the  probate  of  the  will  for  the 

circumstances,  that  first  given  in  the  purpose  of  fixing  merely  the  terminus  a</ 

text.    See  Levert  v.  Read,  54  Ala.  531,  quern  f  or  does  it  also  nx  the  terminus  a 

and  the  examples  set  out  in  this  note,  quo?  The  main  purpose  undoubtedly  is 

A  statute  provided  that  exceptions  to  fix  a  time  when  her  right  of  election 

should  be  filed  "  within  '*  ten  days  after  shall  cease,  and  the  presumption  of  the 

service  of  notice  of  the  filing  of  a  com-  statute  become  absolute.  But  the  words 

missioner's   report    It  was  held  that  used,  in  strictness,  would  seem  also  to 

whether  the  exceptions  are  placed  on  limit  the  right  in  the  other  direction, 

file  before  or  after  the  service,  can  make  and  confine  it  to  the  specified  period 

no  difference.  The  court  said:  **  Taking  subsequent  to  the  actual  probate  of  the 

the  statute  literally,  the  question  would  will.     If  the  provision  related  only  to 

turn  on  the  meaning  of  the  word  *  with-  the  right  of  the  widow  to  claim  her 

in.*    The  primary  meaning  is,  *  in  the  distributive  share  of  the  personal  estate, 

inner  part  or  side  of.*    Worcester  gives  regardless  of  the  will,  we  should  be  dis- 

as  examples  these:  'Go,  shut   thyself  posed  to  g^ve  it  this  narrower  construe- 

•within  thy  house.*    £zek.  3:24.    *That  tion.    There  is  much  force  in  the  argu- 

which  is  -within  the  cup  and  platter.'  ment  of  the  counsel  for  the  appellant  in 

Matt  33:26.  This  meaning  is  therefore  favor  of  thus  limiting  the  right  of  the 

not  applicable,  as  I  think,  to  the  word  widow    to  disturb    the  provisions    of 

as  used  in  the  statute.    The  word   is  the  will  in  respect  of  the  personal  es- 

otherwise  defined   by  both  Worcester  tate.** 

and  Webster  as  '  not  beyond;  *  and  it  Within  a  Oortaln  lUatance  of  a  Boad. 

is  in  this  sense  that  it  is  used  in  the  — To  determine,  under  a  New  Jersey 

statute.  The  word  *  within '  is  not  one  law  to  prevent  accidents  at  crossings, 

of  such  preciseness  as  to  have  but  one  whether  a  proposed  new  road  is  within 

meaning,  and,  in  construing  a  statute,  500  feet  of  an  old  one,  the  width  of  the 

we  must  adopt   that  meaning  always  old  road,  where  it  crosses  the  railroad, 

which  has  application  to  the  subject**  must  be  regarded.  State  v,  Drummond, 

Chicago,  etc.,  R.  Co.  v.  Eubanks,  32  Mo.  45  N.  J.  L.  511. 

App.  189.  Within  a  bertaln  Distance  of  a  Named 

So,  where  a  statute  provided  that,  to  Place. — A   local   law    prohibiting    the 

obtain  a  lien,  a  certificate  should  be  sale  of  spirituous  liquors  within  three 

filed  **  within  four  days  '*  from  the  de-  miles  of  a  named  town,  includes  the 

parture  of  the  vessel,  it  was  held  that  corporate  limits  of    the  town.      The 

the  certificate  might  be  filed  any  time  court  said:  "It  is  urged  that  the  act 

before  the  expiration  of  the  four  days,  above  referred  to  presents  no  obstacle 

whether  1/ wAj^/tfcf  before  or  after  the  to  the  granting  of    a  license  to  the 

beginning  of  the  four  days  being  im-  petitioner  to  sell  spirituous,  vinous  or 
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malt  liquors  within  the  limits  of  the  stances.  Was  the  horse  '  doing  damage 
town  of  Falkville.  The  contention  is  within  his  inclosure,'  so  as  to  authorize 
that  the  prohibition  operates  only  in  the  defendant  to  distrain  and  keep  him 
the  area  extending  three  miles  in  all  in  the  manner  prescribed  by  the  stat- 
directions  from  the  outer  limits  of  the  ute?  The  fence  is  a  part  of  the  in- 
town,  and  not  in  the  town  itself.  To  closure  of  the  owner  or  occupant  of 
impute  this  meaning  to  the  words  of  lands,  and  to  injure  or  destroy  that  is, 
the  statute  would  result  in  defeating  in  our  judgment,  to  do  *  damage  within 
the  obvious  purpose  of  its  enactment,  the  inclosure,'  as  those  words  are  used 
The  extension  of  the  prohibition  be-  and  to  be  understood  in  the  statute, 
yond  the  town  limits  was  manifestly  Unlike  the  statute  of  Vermont^  and  per- 
designed  to  preclude  the  possibility  of  haps  those  of  some  other  states,  which 
the  suppression  of  the  liquor  traffic  in  authorize  any  person  to  impound  *any 
the  town  itself  being  made  ineffectual  beast  found  in  his  inclosure  doing  dam- 
by  its  establishment  in  the  immediate  age/  our  statute  seems  to  be  more  corn- 
neighborhood.  It  is  plain  that  the  prehensive,  and  it  is  unnecessary  that 
word  *  within '  as  used  in  the  statute  the  beast  should  be  found  in  the  in- 
means  *  in  the  limits  or  compass  of;  closure  in  order  to  justify  the  distress, 
not  beyond.'  Webster's  International  but  suffices  that  it  is  taken  doing  dam- 
Dictionary.  The  intention  would  not  age  therein,  although  itself  on  the  out- 
have  been  more  distinctly  evidenced  if  side.  Such  appears  to  be  the  reasonable 
the  statute  had  expressly  provided  and  proper  construction  of  the  statute, 
that  the  prohibition  should  be  opera-  and  the  court  accordingly  so  holds  and 
tive  in  the  limits  or  compass  of  three  applies  it.'' 

miles  of  Falkville,  or  that  it  should  not  Wltliln  a    Street. — Where  a   statute 

be  of  force  beyond  three  miles  of  Falk-  gave  power  to  assess,  for  expenses  of 

ville.     Manifestly,  the  town  itself  is  in-  road  repair,  all  premises  *•  within  "  cer- 

cluded  within  the  defined  limits,  and  tain  streets,  it  was  held  that  a  yard — 

only    beyond   those  limits  could    the  Kent  and  Essex  Yard,  Whitechapel — set 

traffic  in  question  be  licensed.  In  Cook  back  from  one  of  such  streets,  and  hav- 

t/.  Johnson,  47  Conn.  175;  36  Am.  Rep.  ing  other  houses  between  it  and  the 

64,    the    court    construed    a    contract  street,  but  the  only  access  to  which  was 

which    stipulated  that    the  defendant  from  the  street  by  means  of  carriage 

should  not  practice  dentistry  *  within  gates  and  along  a  private  covered  way, 

a  radius  often  miles  of  Litchfield.'    It  was  **  within  "  the  street.     Baddeley  v. 

was  held  that  this   expression  meant  Gingell,  17  L.  }.  Exch.  63 ;  i  Exch.  319. 

*•  within  ten  miles  of  the  center  of  the  In  that  case  Alderson,  B.,  said  :  "  You 

village  of  Litchfield.'     This  construe-  cannot  say  that  any  house  is  literally 

tion  seems  natural  and  reasonable.     It  'within  the  street,  and  we  must  therefore 

is  unnecessary,  however,  to  determine  come  to  the  consideration  of  what  is  in* 

in  this  case  whether  the  legislature  in-  tended  by  the  expression  ^within; ' "  and 

tended  the  prohibition  to  cover  an  area  the  yard  was  held  (see  especially  judg- 

extending  three  miles  from  the  center  ment  of  Parke,  B.)  to  be  "within"  the 

of  the  town  or  three  miles  from  its  street  because  its  sole  communication 

boundaries.    Under  either  construction  was  by  means  of  the  street,  and  because 

the  town  itself  is  within  the  designated  it  fronted  and  abutted  on,  and  derived 

territory."    Jennings  v.  Russell,  92  Ala.  the  benefit  of  the  repairs  to,  the  street 

606.  Within  or  Under. — It  seems  difficult 

Within  the  Incloanre  —  Dlstreaa. — In  to    see  how  a    grant    of  ** minerals" 

Pettit  V.  May,  34  Wis,  666,  it  was  held  **  •within   or  under  *'  land  is  fuller,  and 

where  the  plaintiff's  horse,  being  in  the  less  liable  to  receive  a  restricted  mean- 

streetyVfZR  destroying  the   fence   sur-  ing,  than  if  "  under "  alone  were  used ; 

rounding  defendant's  inclosure,  he  was  but  this  suggestion  has  been  made.    Per 

liable  to  be  distrained  as  doing  damage  Romilly,    M.    R.,   Midland  R.  Co.  v, 

within  the  inclosure.    The  court  said :  Checkley,   L.    R.  4  Eiq.  25;   obserxfed 

"The  horse  of  the  plaintiff  was  in  the  upon   by  Wickens,  V.  C,  Het  v.  Gill, 

street,  tearing  down  and  destroying  the  L.  R.,  7  Ch.  705,  note, 

defendant's  fence  surrounding  his  in-  Statute  of  Umitationa — ( See  also  Lim- 

closure,at  the  time  the  defendant  seized  itation  of  Actions,  vol.  13,  p.  667). 

and  held  him  as  an  animal  damage  fea-  — A  provision    in    the    Pennsylvania 

sant;  and  the  first  question  to  be  deter-  statute  gives  a  period  of  ten  years  after 

mined  is,  whether  the  horse  was  liable  a  removal  of  a  disability,  for  bringing 

to   be  distrained  under  such   circum-  suits,  and  "  in  case  such  person  or  per* 
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sons  shall  die  within  the  said  term  of  is  not  onlv  absurd,  but  it  involves  an 
ten  years,  under  any  of  the  disabilities  impossibifitj.  How  can  a  person  die 
aforesaid,  the  heir  or  heirs  of  such  per-  '"within  the  said  term  of  ten  years  un- 
son  or  persons  shall  have  the  same  der  any  of  the  disabilities  aforesaid,* 
benefit  that  such  person  or  persons  when  the  term  does  not  commence 
could  or  might  have  had  by  living  until  until  after  the  disabilities  have  ceased 
the  disabilities  should  have  ceased  or  or  been  removed  ?  And  what  sense  is 
been  removed.*'  In  Henry  v.  Carson,  there  in  providing  that  *  the  heirs  shall 
59  Pa.  St.  302,  the  court  construes  the  have  the  same  benefit' that  their  an- 
provlsion  as  follows :  "What  is  the  cestor  *  might  have  had  by  living  until 
meaning  of  this  clause.^  If  it  were  not  the  disabilities  should  have  ceased  or 
for  the  phrase  *  within  the  said  term  of  been  removed,*  if  they  have  ceased  or 
ten  years,'  there  would  be  no  difficulty  been  removed  when  the  ancestor  dies.^ 
in  its  interpretation,  or  any  doubt  as  The  contradiction  and  the  absurdity  in- 
to its  meaning.  The  corresponding  volved,  if  the  phrase  is  to  be  literally 
clause  in  the  Delaware  act  of  June  16,  interpreted,are  too  manifest  to  admit  or 
1793,  ^hich  was  evidently  borrowed  require  further  argument.  To  give  the 
from  ours,  omits  the  phrase  and  avoids  clause  then  a  sensible  meaning,  we 
the  difficulty.  But  as  the  clause  stands  must  interpret  the  phrase  as  suggested 
in  our  act,  giving  to  the  language  its  or  we  must  reject  it  altogether,  and  in 
ordinary  sig^nification,  it  appears  to  be  either  alternative  we  are  brought  to  the 
contradictor  J  and  insensible.  If  we  are  same  conclusion  as  to  its  meaning,  viz.: 
at  liberty  to  reject  the  phrase  as  repug-  that  it  was  intended  to  give  the  heirs 
nant  to  the  general  and  evident  pur-  of  a  person  dying  under  disability  the 
pose  and  intent  of  the  whole  clause,  its  same  benefit  that  the  ancestor  would 
meaning  is  obvious.  It  gives  to  the  have  had  if  he  had  lived  until  its  re- 
heirs  of  a  person  dying  under  disability  moval.  In  support  of  this  construction, 
the  same  time  in  which  to  bring  their  we  have  the  authority  of  Tilghman,  C. 
action  or  make  their  entry  as  their  an-  J.,  in  Thompson  v.  Smith,  7  S.  &  R. 
cestors  would  have  had,  if  they  had  (Pa.)  209;  xo  Am.  Dec.  453,  where  he 
lived  until  the  disability  had  ceased  or  says :  *  Our  act  of  assembly  is  indeed 
been  removed.  But  we  are  not  at  lib-  not  clearly  or  accurately  expressed, 
erty  to  reject  the  phrase  if  we  can  when  it  speaks  of  persons  dying  under 
possibly  give  it  such  a  construction  as  a  disability  within  ten  years.  But  the 
will  make  it  consistent  with  the  residue  meaning  is  that  if  the  title  first  descends 
of  the  clause  and  with  its  manifest  pur-  or  accrues  to  a  person  under  disability, 
pose  and  intent.  We  cannot  give  it  and  that  person  dies  before  the  disabil- 
snch  a  construction  unless  we  interpret  ity  cease  or  be  removed,  his  heir,  what- 
the  preposition  *  within  *  as  referring  ever  may  be  his  condition  as  to  ability 
and  applying  not  to  the  time  included  or  disability,  shall  have  the  same  bene- 
in  'the  said  term  of  ten  years,'  but  to  fit  that  he  himself  might  have  had  by 
the  time  intervening  between  the  dis-  living  until  the  disability  had  ceased, 
seisin  and  the  removal  of  the  disability,  that  is  to  say,  he  shall  have  ten  years 
when  *  the  said  term  *  commences,  from  the  death  of  his  ancestor;  but  if 
Thus  interpreting  it,  the  clause  will  the  person  to  whom  the  title  first  de- 
read  :  '  and  in  case  such  person  or  per-  scends  or  accrues,  being  then  under  dis- 
sons  shall  die  within^  that  is  to  say,  in-  ability',  shall  live  till  the  disability 
side  of,  not  overstepping,  before  the  cease^  then  ten  years  and  no  more  shall 
commencement  of,  the  said  term  of  ten  be  allowed  to  him  and  his  heirs,  in  case 
years,  under  anj  of  the  disabilities  he  shall  die  within  the  ten  years.'  In 
aforesaid,  the  heir  or  heirs  of  such  per-  saying  that  the  heir  *  shall  have  ten 
son  or  persons  shall  have  the  same  years  from  the  death  of  his  ancestor,' 
t>enefit,'  etc.  If  this  is  not  the  ordinary  he  evidently  refers  to  a  case  where  the 
and  proper  meaning  of  the  preposition  heir  has  an  immediate  right  of  entry, 
^vjithin^  it  is  the  meaning  which  the  and  not  to  a  case  where  the  right  of 
context  requires,  and  the  only  one  of  entry  or  action  is  suspended  by  the  in- 
which  it  is  susceptible  if  the  phrase  is  tervention  of  a  particular  estate, 
retained.  If  we  interpret  it  according  **  Substantially  the  same  construction 
to  its  ordinary  meaning  and  usage,  the  has  been  given  to  the  British  statute,  21 
clause  is  contradictory  and  insensible.  James  i,  already  referred  to,  and  to 
If  it  is  to  be  understood  as  meaning  similar  statutes  in  some  of  the  states  of 
literally  within  the  said  term,  that  is,  our  Union,  as  the  following  cases  will 
during  its  continuance^  then  the  clause  show :  Doe  v,  Jesson,  6  East  81 ;  Dem- 
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arest  v,    Wynkoop,  3  Johns.  Ch.  (N.  good,  19  Mo.  60.    To  the  same  effect, 

Y.)  136;  8  Am.  Dec.  467;  Jackson  v.  McDonald  v,  Vlnette,  58   Wis.  619; 

Johnson,  5  Cow.  (N.  Y.)  74;  15  Am.  Shelton  v.  Gillett,79Mich.  173;  Fnuitz 

Dec.  433;  Moore  v.  Jackson,  4  Wend,  v,  Kaser,  3  S.  &  R.  (Pa.)  395;  Wil- 

(N.  Y.)  58;   Carpenter  t*.   Schermer-  Hams  v.  Burgess,  12  Ad.  &  El.  635;  40 

horn,  2  Barb.  Ch.  (N.  Y.)  314;  Lewis  E.  C.  L.  142;  Cha£fee  v.  Harrington, 

V,  Marshall,  5  Pet.  (U.  S.)  470;  Sicard  60  Vt.  718. 

V,  Davis,  6  Pet.  (U.  S.)  124;  Thorp  f.  An  oral  contractof  insurance  forone 

Raymond,  x6  How.  (U.  S.)   247;  Til-  year,  including  its  date,  is  a  contract  to 

linghast's  Adams  Eject.  58."  be  performed  w^ithin  a  jear,  and  there- 

"  Wltlilii  "  in  the  Sense  of  *'  in  "  or  at  fore  not  within  the  Statute  of  Frauds. 
<*tlieBndof." — In  Adams  i^.Cummiskej,  The  court  said  :  **  We  are  of  opinion 
4  Cush.  (Mass.)  420,  it  was  held  that  that  the  contract  was  to  be  performed 
the  words  '*  within  sixty  days,'*  in  the  within  a  year,  and  is  therefore  not  in- 
direction to  return  an  execution  issued  eluded  in  the  provisions  of  the  fifth 
by  a  justice  of  the  peace,  mean  the  same  clause  of  the  Rev.  Stats.,  ch.  74,  \  i. 
as  *'  in  sixty  days  '*  or  at  the  **  end  of  When  time  is  spoken  of,  any  act  is 
sixty  days,"  and  that  the  execution  within  the  time  named  that  does  not 
could  not  be  returned  before  the  end  of  extend  beyond  it."  Fay  v.  Alliance 
the  period.  Ins.  Co.,  16  Gray  (Mass.)  455. 

Witliln  a  Certain  Time  Includes  Last  A  delivering  up  of  a  poor  debtor  on 
Day — (See  also  Time,  Computation  the  thirtieth  day  from  his  arrest,  al- 
OF,  vol.  26,  p. 4 ;  After,  vol.  i,p.  323).  though  not  leaving  time  to  give  the 
— Where  letters  of  administration  were  statutory  notice,  is  no  breach  of  a 
granted  Januarj' 12, 1852,  a  demand  ex-  recognizance  to  deliver  up  *' within 
hibited  January  12, 1853,  was  held  "with-  thirty  days."  City  Nat.  Bank  v.  Wil- 
in  one  year  after  the  granting  of  the  Hams,  122  Mass.  534. 
letters.'^  The  court  said  :  '*  In  Afassa-  Note  Payable  "Wltliin"  a  Certain  Time. 
ckusetts  it  was  held,  in  Bigelow  v.  Will-  — **  The  note  has  not  been  put  into  the 
son,  I  Pick.  (Mass.)  487,  under  a  stat-  case,  and  its  precise  terms  are  not 
ute  which  allowed  the  redemption  of  stated.  Nor  is  it  important.  No  case 
an  equitable  estate  sold  on  execution  has  been  cited  in  the  argument,  and  we 
*  within  one  year  next  after  the  time  of  have  found  none,  giving  a  construction 
executing,  by  the  officer  to  the  pur-  to  a  note  where  the  promise  is  to  pay  a 
chaser,  the  deed  thereof,*  that  in  com-  sum  of  money  '  within '  a  certain  time, 
puting  the  year  allowed  for  the  redemp-  We  are  inclined  to  believe  that  the 
tion,  the  day  on  which  the  deed  was  maker  of  such  a  note  may  tender  the 
executed  should  be  excluded.  In  Sims  money  to  the  holder  at  any  reasonable 
V.  Hampton,  I  S.&R.  (Pa.)  411,  the  su-  time  within  the  period  specified,  al- 
'preniGCOMrio£  Pennsylvania  held  that,  though  the  holder  cannot  enforce  the 
in  computing  the  twenty  days  allowed  payment  until  the  expiration  of  the 
for  enteringan  appeal  with  the  prothon-  time.  The  time  of  payment  depends 
otary  after  the  entry  of  the  award  of  entirely  upon  the  agreement  of  the 
arbitrators  upon  his  docket,  the  day  parties.  If  the  promise  was  to  deliver 
upon  which  the  entry  of  the  award  was  specific  articles,  or  to  perform  any 
made  should  be  excluded.  The  words  of  other  act  than  the  payment  of  money, 
the  statute  are,  'shall  enter  such  appeal  *  within  *  a  certain  period,  we  think  the 
with  the  prothonotary  of  the  proper  party  would  have  the  right  to  tender 
county  within  twenty  days  after  the  the  performance  at  any  reasonable  pe- 
entry  of  the  award  of  arbitrators  on  his  riod,  although  the  other  party  could 
docket.*  In  Windsor  v,  China,  4  Me.  not  demand  it  till  the  last  day;  and  no 
312,  the  supreme  court  of  Maine  de-  very  sound  reason  occurs  to  us  why  the 
cided  that  an  answer  which  the  statute  same  rule  should  not  apply  to  a  con- 
required  to  be  siven  to  a  notice  *  -within  tract  to  pay  money,  giving  the  maker 
two  months  aner  such  notice,*  was  in  an  option  to  pay  if  he  finds  the  bolder 
time  when  given  on  the  20th  of  Decem-  at  the  place,  in  case  place  be  specified. 
ber,  the  notice  bavins  been  given  on  the  It  is  true  that  there  is  but  a  slight  dif- 
20th  of  October.  The  day  on  which  ference  in  phraseology  between  such  a 
the  notice  was  given  was  excluded,  note  and  one  payable  '  in '  a  certain 
These  decisions  from  other  states  assert  time ;  and  perhaps  commercial  usage 
the  same  rule  which  was  adopted  by  this  may  have  construed  the  latter  as  an  en- 
court  in  The  Steamboat  Mary  Blane  v,  gagement  to  pay  at  the  expiration  of 
Beehler,  12  Mo.  477."     Kimm  v,  Os-  the  period,  so  that  the  party  is  not  at 
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WITHOTIT. — ^This  word  commences  a  number  of  phrases  which 
are  treated  in  the  note.* 

liberty  to  tender  payment  before  that  censed  according  to  law,'*  was  a  sufii- 

time."  Buffum  v.  Buffum,  ix  N.  H.457.  cient  allegation  that  the  dog  was  not 

Bate  of  Luul  Wifthln  a  Tear. — A  party  licensed.  The  court  said:  ** And  we 
purchased  a  tract  of  land  stipulating  think  the  allegation  that  the  defendant 
that  it  should  sell  within  one  jear  at  kept  *a  dog  without  said  dog  being  li- 
the purchase  price  or  over,  or  the  vend-  censed,'  is  of  the  same  legal  import  and 
or  should  make  up  the  deficiency.  It  effect  as  would  be  an  allegation  that  he 
was  held  that  the  vendee  was  at  liberty  kept  'a  dog  not  licensed,'  or  *a  dog  not 
to  sell  the  lot  at  any  time  tuitkin  the  being  licensed ;  *  that  the  word  *  with- 
jear,  although  it  was  contended  that  he  out*  is  a  word  of  sufficiently  positive 
was  bound  to  keep  it  until  the  end  of  negation.  And  so  has  it  always  been 
the  year.  Hakes  v.  Peck,  i  Keyes  (N.  regarded.  In  indictments  and  informa- 
Y.)  505.  tions,  under  the   English  statutes,  for 

WltlilB  tlie  Juriadletioii. — See  Juris-  keeping  alehouses  without  license,  and 

DICTION,  vol.  12,  p.  3x6.  for  selling  ale  and  other  liquors  with- 

1.  WlUumt  Her  Canaeiit — Rape — (See  out  license,  the  precedents  contain  the 

also  Against,  vol.   i,  p.  325;   Rape,  averment  that  A,  *  without  any  license,' 

vol.  19,  p.  951). — In  Com.  V.  Burke,  105  or  'without  being  duly  licensed,*  did 

Mass.  376;  7  Am.  Rep.  531,  it  was  held  keep  a  common  alehouse,  or  did  sell 

that  a  man  who  has  carnal  intercourse  ale,  etc.,  contrary  to  the  form  of  the 

with  a  woman   without  her  consent,  statute  in  such  case  made  and  provided, 

while  he  knows  she  is   insensible,  is  Faulkner's  Case,   i  Saund.  249;   Nel- 

guilty  of  rape.  "  Without  her  consent  "  son's  Justice  (8th  ed.)  16,  22;  Archb. 

and  "against  her  will"  being  equiva-'  on  Commitments  and  Convictions  116. 

lent.  So,  under  our  Stats.  1852,  ch.  322,  and 

Wltbont  Auiatanoe— Husband  and  1855,  ch.  215,  in  complaints  and  indict- 
Wlfe. — The  Louisiana  Code  provides  ments  against  persons  for  being  com- 
that  "the  wife  has  the  right  to  admin-  mon  sellers,  or  for  making  single  sales, 
ister  personally  her  paraphernal  prop-  of  spirituous  or  intoxicating  liquor,  the 
erty  without  the  assistance  of  her  bus-  form  of  allegation  as  frequentlv  is  that 
band."  In  Miller  v.  Handy,  33  La.  Ann.  A  was  a  common  seller,  or  did  make 
163,  the  court  says  :  "  The  terms,  *  with-  sale,  of  such  liquor  *  without  havingany 
out  assistance,'  as  used  in  this  article,  license,  appointment  or  authority,'  or 
mean,  unquestionably,  tvithout  his  con-  'without  being  duly  authorized,'  etc.,  as 
trol^'voitkout  the  necessity  of  being  there-  is  the  other  form,  viz.,  that  A,  *not 
unto  authorized  by  him^  as  is  the  case  having  any  authority.'  etc.,  was  a  com- 
with  many  of  her  acts.  It  is  not  in-  mon  seller,  or  did  make  as  ale,  of  such 
compatible  with  her  personal  adminis-  liquor.  And,  in  numerous  instances, 
tration  that  she  should  avail  herself  of  motions  in  arrest  of  judgment  have 
the  assistance  of  her  husband,  if  he  is  been  overruled,  when  the  former  of 
willing  to  render  it,  provided  he  act  those  allegations  was  found  in  the  com- 
under  her  authority  and  merely  as  her  plaints  or  indictments.  See,  among 
proclaimed  agent.  Such  acts,  though  other  cases,  Com.  v,  Wilson,  11  Cush. 
performed  by  him,  are  still  the  acts  of  (Mass.)  412;  Com.  v.  Clapp,  5  Gray 
the  wife,  under  the  maxim  ^qui  facii  (Mass.)  98;  Com.  t/.  Kingman,  14  Gray 
fer  alium^  facit  fer  se.^  With  re-  (Mass.)  85.  And  under  our  earlier  stat- 
gard  to  the  administration  of  her  para-  utes  concerning  the  sale  of  spirituous 
phemal  property,  when  she  chooses  to  liquors,  it  was  held  that  an  indictment 
retain  it,  a  married  woman  has  all  the  was  sufficient  which  charged  a  party 
powers  of  a  feme  sole^  including  the  with  being  a  common  seller  'without 
power  to  employ  agents  to  aid  and  rep-  beingiirst  duly  licensed  therefor.'  Com. 
resent  her  in  reference  thereto.  See  v.  Tower,  8  Met.  (Mass.)  527.  See  also 
Reynolds  v.  Rowley,  2  La.  Ann.  893 ;  Com.  v,  Odlin,  23  Pick.  (Mass.)  276,  and 
Dddd  V.  Orillion,  14  La.  Ann.  68 ;  Tor-  State  v.  Keen,  34  Me.  505.  So  a  mo- 
dan  V,  Anderson,  29  La.  Ann.  749.'  tion  in  arrest  of  judgment  was  over- 

As  a  Word  of  PoaltlYe  Negation. — In  ruled   in   Com.  v.  Twitchell,  4  Cush. 

Com.  V.  Thompson,  2  Allen  (Mass.)  (Mass.)  74,  where  the  indictment  al- 

508,  it  was  held  that  an  averment  that  leged  that  the  defendant  did  set  up  and 

defendant  did  keep  a  certain  dog  "with-  promote  a  public  exhibition  *  without 

out  said  dog   being  then  and  there  li-  being  first  duly  licensed   therefor  ac- 
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cording  to  law.'  It  is  true  that  the  pre-  present  value  of  his  property,  or  to  al- 
cise  objection  now  taken  to  this  com-  low  him  to  be  paid  for  a  part  of  its 
plaint  does  not  appear  to  have  been  value  in  benefits ;  and,  at  the  same  time, 
ever  before  presented  to  the  court  for  fastens  upon  the  constitution  the  gross 
adjudication ;  but  we  deem  the  objec*  inconsistency  of  allowing  a  corpora- 
tion groundless,  as  well  on  the  rules  of  tion  to  procure  the  right  of  way  upon 
pleading  as  upon  the  precedents.  See  easier  terms  than  could  be  done  by  the 
2  Burn's  Justice  (20th  ed.)  469,  470;  public." 
Com.  V.  Ober,  12  Cush.  (Mass.)  493."  EqnlYalent    to  **lii    Oood    Faitli.''  — 

Wlthont  Gontradlctioii.— To  say  that  "Without  notice  "  and  *^  in  good  faith  " 
testimony  is  without  contradiction,  is  are  equivalent  terms  when  used  in  refer- 
not  equivalent  to  saying  that  it  is  true,  ence  to  a  bona  fide  purchaser.  Lee  v. 
Birch  V.  Hutchings,  144  Mass.  563.  Bowman,  55  Mo.  400;  Coover  v,  John- 

Wltbont   Dednotlon — (See  also  Sue-  son,  86  Mo.  533. 

CESSION  Taxes,  vol.  24,  p.  431). — A  Wltliont  the  Jurisdiction — ^Wltbonttlie 

testator  having  directed  legacies  to  be  State  —  (See     also      "  Beyond    the 

paid  at  the  expiration  of  six   months  Seas,    vol.   2,   p.    189;     Limitation 

after   his  decease,   without  deduction,  of  Actions,  vol.  13,  p.  742). — In  the 

the  legatees  are  entitled    to  the  full  Statute  of  Limitations,  "beyond   the 

amount,  and  the  legacy  dutj'  must  be  seas"    is    synonymous    with    **with- 

paid  bj'   the  executors.     Barksdale  v,  out  the  jurisdiction."   Alexandria  Bank 

Gilliat,  I  Swanst.  562.  v.  Dyer,  5  Cranch  (C.  C.)  403;  Denham 

Wlthont  Dednotlon  for  Benefits — Bm-  xk  Holeman,  26  Ga.  183. 
Inent  Domain. — There  are  various  stat-  Wlthont  Fanlt — (See  also  Contrib- 
utory  and  constitutional  provisions  utory  Negligence,  vol.  4,  p.  15). — A 
enacting  that  the  landowner  shall  re-  statute  provides  for  the  recovery  by  an 
ceive  compensation  for  land  taken  un-  employee  from  a  railroad  company, 
der  eminent  domain  "  without  deduc-  where  he  has  sustained  injuries  by 
tion  for  benefits,"  '*  irrespective  of  reason  of  the  negligence  of  other  em- 
benefits,"  etc.  These  provisions  have  ployees,  when  he  is  "  without  fault "  or 
received  statutory  construction.  See  negligence.  In  Central  R.,  etc.,  Co.  v. 
Eminent  Domain,  vol.  6,  p.  583.  In  Lanier,  83  Ga.  591,  the  court  said: 
Giesy  v,  Cincinnati,  etc.,  R.  Co.,  4  Ohio  "  *  Without  fault '  means  that  the  partj 
St.  308,  it  was  held  that  the  expression  suing  must  not  have  done  anything  to 
'^  irrespective  of  benefits,"  and  the  contribute  to  his  injury,  or  must  have 
words'*  without  deduction  for  benefits,"  done  everything  to  prevent  the  conse- 
both  of  which  were  used  in  the  con-  quences  of  the  company's  negligence, 
stitution  of  Ohio^  were  equivalent  in  In  other  words,  he  must  show  that  he 
meaning.  And  in  speaking  of  the  com-  did  nothing  he  ought  not  to  have  done, 
pensation  to  be  paid  for  land  con-  and  neglected  to  do  nothing  he  ought 
demned  for  railroad  purposes,  the  court,  to  have  done.  Under  this  clause  of  the 
by  Ranney,  J.,  said  :  "  The  word  *  ir-  code,  we  think  this  is  the  clear  mean- 
respective  '  relates  to  this  full  com-  ing  of  *  without  fault  or  negligence.* " 
pensation  and  binds  the  jury  to  assess  In  an  action  for  damages  for  injuries 
the  amount,  without  looking  at  or  caused  by  defendant's  negligence,  a 
regarding  any  benefits  contemplated  by  complaint  alleging  that  the  injury  was 
the  construction  of  the  improvement,  caused  *' without  the  fault  of  plaintiff " 
Where  this  is  done  and  this  considera-  sufficiently  alleges  that  it  occurred 
tion  wholly  excluded,  the  jury  have  without  her  fault  or  negligence.  Missis- 
nothing  to  do  but  ascertain  the  fair  sinewa  Min.  Co.  t^.  Patton,  129  Ind.47>- 
market  value  of  the  property  taken ;  A  statute  provided  for  the  separate 
which  is  but  saying  that  nothing  shall  maintenance  of  a  wife  living  apart 
be  deducted  from  that  value  on  account  from  her  husband  "  without  fault"  It 
of  such  benefits.  The  opposite  construe-  was  held  that  this  meant,  without  vol- 
tion,  so  far  from  requiring  the  assess-  untarily  assenting  to  the  separation,  or 
ment  to  be  made  irrespective  of  these  without  such  failure  of  duty  or  mis- 
benefits,  in  effect  compels  the  jury  to  conduct  on  her  part  as  materially  con- 
ascertain  their  value  to  the  property,  tributed  to  the  separation.  Johnson  v. 
and  to  deduct  so  much  as  they  have  in-  Johnson,  125  111.  510. 
creased  it ;  thus  using  a  word  introduced  Wlthont  lasne. — See  Issue,  vol.  n, 
for  the  sole  benefit  of  the    property  p.  891. 

holder  in  such    manner  as  to  deprive  Wlthont   Impeaelunent  for  Waita.— 

him  of  a  portion  of  the  acknowledged  See  Waste,  vol.  28,  p.  861. 
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WITHOUT  PSEJVDICS— (As  to  motions,  see  Motions,  vol.  1$, 
p.  920;  as  to  letters,  see  LETTERS,  vol.  13,  p.  257). — This  term 
requires  the  consideration  of  the  courts  most  frequently  when 
used  in  letters  passing  between  parties  to  a  controversy,  with  the 
object  of  obtaining  a  settlement  of  their  difficulty  out  of  court. 
The  subject  has  already  received  treatment,  but  in  the  note  will 
be  found  additional  authorities,  as  well  as  constructions  of  the 
phrase  as  used  in  other  connections.^ 

Bile   Wlthont    Reierre. — See    Auc-  was  again  taken  up,  it  was  held  that 

TioMS  AND  Auctioneers,  vol.i,  p.  989.  the  dismissal  of  the  first  appeal  did  not 

1.  Ai  an  Admlailoa  of  Blfht. — A  letter  operate  as  an  affirmance  of  the  judg- 
wiliout  prejudice  c&nnot  be  treated  as  ment  or  prevent  the  second  appeal, 
an  admission  of  right,  and  though  in  Cooper  v.  Pacific  Mut.  L.  Ins.  Co.,  7 
Williams  v.  Thomas,  31  L.  J.  Ch.  674,  Nev.  116;  8  Am.  Rep.  705. 
Kindsley,  V.  C,  said:  '*  The  party  writ-  DJimlairing  Libel. — A  decree  dismiss- 
ing it  can  use  it  against  the  other  on  ing  a  libel  for  divorce,  "  without  prej- 
the  question  of  costs  '*  (see  also  Jones  udice,"  even  after  the  evidence  has 
V.  Foxall,  21  L.  J.Ch.  725;  15  Beav.  388),  been  heard,  is  not  a  bar  to  a  new  libel 
yet  it  has  been  held  recently  in  the  for  the  same  cause.  Burton  v.  Burton, 
English  court  of  appeals,  questioning  58  Vt.  414. 

Williams  v.  Thomas,  31  L.  J.  Ch.  676,  Judgment  Witlumt Prejudice. — In  Fish- 
that  a  letter  written  without  prejudice  er  v.  Williams,  56  Vt.  586,  it  was  held 
cannot  be  looked  at  as  furnishing  ^od  that  a  judgment  was  conclusive  and 
cause  for  depriving  the  successful  liti-  could  not  be  collaterally  attacked,  al- 
gant  of  costs.  Walker  v.  Wilsher,  23  though  rendered  without  prejudice  to 
Q.  B.  Div.  335.  This,  in  fact,  seems  to  plaintiffs  rights.  The  court  said:  "  It 
establish  the  principle  that  a  letter  with-  is  contended  that  the  judgment  was 
out  prejudice  cannot  be  read  without  rendered  *  without  prejudice  *  to  the 
the  consent  of  both  parties.  Healey  v,  plaintifi''8  right  to  hold  the  sum  due 
Thatcher,  8  C.  &  P.  388;  34  £.  C.  L.  442.  from  the  school  district  in  this  suit.  We 

HegotiatioiL  Oloaed  by  an  Agreement. —  know  of  no  practice,  nor  authority,  by 

But  even  as  regards  the  rights  between  which  a  court  can  thus  qualify  a  judg- 

the  parties,  a  letter  without  prejudice  ment.    There  was  a  judgment  between 

is  only  inadmissible  so  long  as  it  re-  the  parties  to  the  suit — the  claimant 

lates  to  a  negotiation ;  when  the  nego-  and  the  school  district.    The  plaintiff 

tiation  is  closed  by  an  agreement  the  was  not  a  party  to  that  suit.    How  any 

privilege  ceases.    Holdsworth  v.  Dems-  rights  could  be  reserved  in  the  judg- 

dale,  19  W.  R.  798.    See  also  Hogh-  ment  in  favor  of  a  person  whowasnei- 

ton  V.  Hoghton,  15  Beav.  278;  Paddock  ther  a  party,  nor  a  proper  person  to  be 

V.  Forrester,  3  M.  &  G.  903 ;   42   £.  made  party,  to  the  suit,  is  beyond  the 

C.  L.  470.  comprehension  of  this  court.  If  the  suit 

WbOle     HegotlAtion    Covered.  —  The  had  been   in  favor  of  the    defendant 

whole  negotiation  is  covered  if  its  com-  against  the  district,  the  statute  provides 

mencement  is  without  prejudice.   Bx  f,  that  the  plaintiff  in  the  trustee  suit  may 

Harris,  44  L.  J.  Bank,  33;  Healey  v.  have    it  stayed — beyond    ascertaining 

Thatcher,  8  C.  &  P.  388 ;  34  £.  C.L.  442.  therein  what  may  be  due  from  the  trus- 

Wit&drawml  of  Suit  by  Flatntlff.—  tee— until  his  trustee  suit  is  ended.  But, 
Without  prejudice  means  that  the  beyond  this,  the  statute  makes  no  pro- 
position of  the  plaintiff  is  not  to  be  vision  in  favor  of  a  plaintiff  in  a  trustee 
unfavorably  affected  by  the  act  of  with-  suit  in  regard  to  a  suit  by  the  defend - 
drawal.  All  his  rights  were  to  remain  ant  against  the  supposed  trustee.  There 
as  they  then  stood.  Creighton  v.  Kerr,  is  no  such  provision  in  regard  to  a  suit 
20  Wall.  (U.  S.)  12.  by  the  claimant  against  the  supposed 

IMamlMal  of  Appeal. — Where  it  ap-  trustee.    When,    therefore,   the    court 

peared  upon  appeal  that  the  statement  rendered  a  judgment,  that    the    fund 

sent  up  had   not  been  settled  by  the  sought  to  be  attached  in  this  suit  be- 

judge  below ;  and,  on  appellant's  motion  longed  to  the  claimant,  it  concluded  not 

for  leave  to  withdraw  it  for  correction,  onlv  the  claimant  and  trustee,  but  es- 

the  appeal  was  dismissed  **  without  pre j-  tablished  judiciallv  that  the  fUnd  was 

udice,"  and  after  correction  the   case  the  property  of  the  claimant,  and  for 
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WITHOXrr  &ECOU&SE— (See  also  Bills  of  Exchange  and 
Promissory  Notes,  vol.  2,  p.  313). — A  special  indorsement  in  the 
words  usually  employed,  "  without  recourse,"  is  an  express  dec- 
laration of  the  absence  of  responsibility.^ 

But  an  indorser  of  a  promissory  note  **  without  recourse,"  for 
value,  contracts  and  engages  that  the  signatures  borne  by  said 
note  as  makers,  or  prior  indorsers,  are  the  genuine  signatures  of 
the  persons  thereby  represented,  and  that  such  note  is  their  valid 
obligation.* 

that  reason  not  attachable  by  the  trus-  Rep.  152,  a  note  was  given  for  liquor 

tee  process  as  the  property  of  the  de-  sold  in  violation  of  the  law  and  was  bjr 

fendant.*'  statute  void.     Defendant  knew  its  tn- 

PnbUcatlon  of  Teatlmony. — '*  The  tes-  validity,  transferred  it  by  an  indorse- 

timony  was,  by  consent,  published  wf'M-  ment  **  without  recourse,"  and  he  was 

out  prejudice^  which  by  the   common  held    liable  to  the  vendee.      But  sec 

understanding  of  solicitors  and  chan-  Rayne  v.  Ditto,  37  La.  Ann.  622,  where 

cellors  is  a  consent  reservation  of  the  the  consideration  was  confederate  mon- 

right    to    take  additional   testimony."  ey  and  the  indorsee  held  not  liable. 

Dixon  V.  Higgins,  82  Ala.  284.  Valnable      Conilderatloii.  —  As     to 

1.  Bankhead  v.  Owen,  60  Ala.  461.  whether  there  is  a  warranty  of  valuable 
See  also  Wilson  v,  Codman,  3  C ranch  consideration,  see  Blethen  v.  Lovering, 
(U.  S.)  193;  Overton  v,  Tracey,  14  S.  58  Me.  437. 

&  R.  (Pa.)  32^.  Uaiiry. — An   indorser  of  a  note,  al- 

InOber  z^.  Goodridge,27Gratt.  (Va.)  though    "without  recourse,"  will   be 

878,  where  a  note  was  transferred  "with-  liable  to  the  indorsee  or  holder,  on  the 

out  recourse,"  it  was  held,  under  the  implied  warranty  that  the  note  is  a  valid 

circumstances  of    the    case,   that    the  obligation    for  the   amount  expressed 

transferrer  was  not  liable,  although  the  upon   its   face.    If  the  note  is  usuri- 

indorser  had  been  discharged  by  insuffi-  ous,  and  the  maker  successfully  inter- 

cient  notice  of  dishonor.  poses  the  defense  of  usury,  and  defeats 

2.  Palmer  v.  Courtney,  32  Neb.  773 ;  the  collection  of  the  interest  reserved 
Seeley  i\  Reed,  28  Fed.  Rep.  164,  cit-  in  the  note,  the  indorser  will  be  liable 
ing^  Daniel  on  Negotiable  Instruments,  over  to  the  indorsee  or  holder  for  the 
§  670;  Challiss  V.  McCrum,  22  Kan.  deficiency  thereby  occasioned.  Dren- 
157;  31  Am.  Rep.  181.  See  also  Ticonic  nan  v.  Bunn,  124  111.  175.  See  also 
Bank  T^.  Smiley,  27  Me.  225;  46  Am.  Freeman  v.  Brittin,  17  N.  J.  L.  227; 
Dec.  593.  Challis  v.  McCrane,  22  Kan.  157;  31 

When  a  note  is  transferred  without  Am.  Rep.  x8i ;  Delaware  Bank  v. 
recourse,  as  when  transferred  by  deliv-  Jarvis,  20  N.  Y.  226. 
erv  only,  the  transferrer  is  exempt  from  StOleii  Note. — An  indorser,  "  without 
all  the  ordinary  responsibilities  which  recourse/'  of  a  treasury  note  which  had 
attach  to  such  transfer ;  but  he  is  not  been  paid,  and  afterwards  stolen  and 
discharged,  unless  it  is  otherwise  agreed  put  in  circulation,  the  marks  of  pay- 
and  expressed,  from  liability  upon  im-  ment  having  been  fraudulently  oblit- 
plied  warranty,  that  the  paper  so  trans-  erated,  is  liable  to  his  indorsee;  for 
ferred  is  genuine,  and  not  forged  or  these  words  merelj'  limit  his  responsi- 
fictitious ;  that  it  is  of  the  kind  or  de-  bility  by  the  law  merchant  in  the  event 
scription  which  it  purports  to  be ;  that  of  the  'instrument  being  dishonored, 
the  assignor  has  done  nothing,  and  will  Frazer  v.  D'Invillters,  2  Pa.  St.  200;  4 
do  nothing,  to  prevent  the  assignee  Am.  Dec.  190.  Compare  Scofield  v. 
from  collecting  the  claim  assigned ;  Moore,  31  Iowa  241. 
that  the  parties  to  the  instrument  are  Signatures. — The  vendor  of  a  promis- 
suijurisy  and  capable  of  contracting;  sory  note  who  transfers  it  by  indorse- 
that  it  has  not  been  paid ;  and  he  is  li-  ment  impliedly  warrants  that  the 
able  for  any  fraud  practiced  upon  the  signature  of  the  prior  parties  whose 
assignee  in  the  transaction  of  the  trans-  names  appear  thereon  are  genuine, 
fer.  Watson  v,  Chesire,  18  Iowa  202 ;  notwithstanding  the  indorsement  is 
87  Am.  Dec.  382.  expressed  to  be  without  recourse  on 

Illegal   Consideration.— In    Hannum  him.    Dumont  v,  Williamson,  18  Ohio 

V,   Richardson,  48   Vt.   508;  21    Am.  St.  5x6;  98  Am.  Dec.  186. 
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fftld  Hote. — Where  a  party  agreed  to  was  held  inadmissible  to  show  that  an 
have  a  bond    assigned    **  without   re-  indorser  of  a  note  ^  without  recourse  " 
course"  to  another,  those  words  were  guaranteed  the  payment.     The  court 
held  not  to  exempt  the  contractor  from  said :  "  The  defendant  transferred  the 
liability  when   it  afterward  appeared  promissory  note  of  a  third  party  to 
that  it  had  been  previously  paid.     The  plaintiff  by  indorsement  *  without   re- 
court  said:  '^The  very  possession  of  course/ and  the  only  question  necessary 
the  bond,  the  claiming  it  as  property,  to  be  considered  is  whether  evidence 
as  something    binding    the    obligors,  of  a  contemporaneous  oral  guaranty 
precluded  the  idea  that  it  was  at  that  of  payment  was  admissible.    We  are 
moment   discharged  or  satisfied ;   for  clearly  of  the  opinion   that  the   case 
then  it  was  no  bond ;  it  bound  nobody ;  falls  within   the    familiar  elementary 
it  was  not  the  representative  of  money,  rule  that  parol  contemporaneous  evi- 
The  bond  too  was  payable  at  a  future  dence  is  inadmissible  to  contradict  or 
date.    Who  could  have  dreamed  that  vary  the  terms  of  a  valid  written  con- 
it  was  already  mere  wax  and  paper,  not  tract.    The  parties  have  put  their  en - 
a  cent  due  on  it  ?  '*    Mays  v,  Callison,  gagement  into  writing  (as  evidenced 
6  Leigh  (Va.)  230.    See  also  Ticonic  by  the  qualified  indorsement)  in  terms 
Bank  v.  Smiley,  27  Me.  225 ;  46  Am.  that  are  certain  as  to  the  object  and 
Dec.  593;  Frazer  v.  D*Invilliers,  2  Pa.  extent  of  such  engagement  It  is  there- 
St.  200;  4  Am.  Dec.  190.    But  Com  fare  fore  conclusively  presumed  (in  the  ab- 
Scofield  V,  Moore,  31  Iowa.  241.  sence  of  any  showing  of  fraud  or  mis- 
Iftarllatiixlty. — The  payee  of  a  prom-  take)  that  their  whole  engagement  on 
issory  note,  who    reacquires    it  after  the  subject  covered   by   the  indorse- 
indorsing  it  over  without  recourse,  then  ment  was  reduced  to  writing.    While 
stands  in  the  position  of  an  ordinary  by  the  very  act  of  transferring  paper, 
transferee.    And  where  the  note  is  re-  whether  by  indorsement  or  mere  de- 
acquired  after  maturity,  he  takes  it  like  livery,  a  party  engages  that  it  is  what 
any  other  assignee  of  non- negotiable  it  purports  to  be — the  valid  obligation 
paper,  subject  to  all  antecedent  equi-  of  those  whose  names  are  upon  it — and 
ties.    And  his  rights  are  not  enlarged  that  he  has  good  title  to  it,  yet,  when 
by  the  fact  that  he  claims  as  payee,  and  the  indorsement  is  *  without  recourse,' 
not  as  transferee  or  indorsee.    Thus,  the  indorser  specially  declines  to  assume 
where  the  makers  and  indorsers  of  a  any    responsibility    for    its    payment, 
note   were    firms    having   a  common  According  to  the  meanine  of  the  term 
member,  the  assignee  after  maturity,  of  in  the  law  merchant,  this  is  the  express 
the  indorser,  could  not,  at  law,  sue  the  condition  of  the  contract,  as  much  as  if 
makers,  even  though  he  had  previously  stated  in  detail  in  so  many  words.  That 
been  payee  of  the  note,  and  claimed  as  evidence  of   a   contemporaneous  oral 
such.    Calhoun  v,  Albin,  48  Mo.  304.  agreement  that  the  indorser  should  be 
Awrigrnnent   of    a   Judgment — ^Partljr  liable,  as  guarantor,  for  the  payment  of 
Paid.— Judgment,  a  part  of  which   had  the  note,  would  vary  and  contradict  the 
been  paid  and  no  record  of  such  pay-  terms  of  such  a  written  contract,  would 
ment  made,  is  assigned  in  the  following  seem  self-evident.  This  court  has  stead- 
form:  *•  For  value  received,  we  hereby  ily  held,  from  the  early  cases  of  Lev- 
sell  and  assign  all  our  right,  title  and  ering  v.  Washington,  3  Minn.  323,  and 
interest  in  this  judgment  to  M.  wiVi0«/  Kern  v.  Von  Phul,  7  Minn.  436;  83 
recourse  on  us.''     ft  was  held,  no  fraud  Am.  Dec.  105,  down  to  Farwell  v,  St. 
being  shown,  that  the  assignors  were  Paul  Trust  Co.,  45  Minn.  495,  that  the 
not  liable  to  the  assignee  for  the  amount  implications  and  intendments  which  the 
which  had  been  paid  on  the  judgment,  law  merchant   has  attached  to  blank 
The  court  said  :  **The  assignors  trans-  indorsements  of  negotiable  paper  ren- 
ferred  their  right,  title  and  interest  in  der  them  express  and   complete  con- 
the  judgment  witkomt  recourse^*    The  tracts,  which  cannot  be  varied  or  con - 
words  used  clearly  indicate,  in  the  ab-  tradicted  by  parol." 
sence  of  any  intention  to  warrant  the  So  parol  evidence  is  inadmissible  to 
validity  or  value  of  the  judgment,  that  change  a  simple  indorsement  of  a  prom- 
it  was  collectible.  Scofield  v,  Moore,  31  issory  note  into  an  indorsement  '*  with- 
lowa  241.     Comfare  Frazer  v,  D'ln-  out  recourse."    Doolittle  v.  Ferry,  20 
villiers,   2   Pa.   St.  200;  44  Am.  Dec.  Kan.  230;  27  Am.  Rep.  166;  Charles  v. 
190.  Denis,  42  Wis.  56;  24  Am.  Rep.  383; 
Parol   Brldanee.— In   Youngberg   v.  Dale  v.  Gear,  38  Conn.  15;  9  Am.  Rep. 
Nelson,  51   Minn.  172,  parol  evidence  353;  Harrison  v.  McKim,  18  Iowa  485. 
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XII.  Privileged  Communications  XIV.  Exemption    from  Arrest    (See 

(See  vol.  19,  p.  121),  846.  Arrest,  vol.  i,  p.  724),  846. 

Xni.  Expert  Witnesses  (SeeExPRRT  xv.  Payment  of  Fees     (See  Sub- 

AND  Opinion  Evidence,  vol.  7,  „„. .     ^1  -     -.  ,^\  on 

p.  490),  846.  PCEN A,  vol.  24,  p.  166),  846. 

I  DXTOriTlOV. — A  witness  is  one  who  appears  before  a  court, 
judge,  or  other  officer,  and  is  examined  under  oath  or  affirmation 
as  to  his  knowledge  of  matters  undergoing  judicial  investigation.^ 

n.  Sbcubiho  Attsvdaitci — 1.  SnbpoBna. — The  usual  process  for 
bringing  witnesses  before  a  court  or  other  tribunal  or  officer,  to 
give  oral  testimony,  is  the  writ  of  subpoena  ad  testificandum.^ 
In  case  the  witness  is  required  to  produce  documents  or  writings 
in  his  possession  or  under  his  control,  to  be  used  as  evidence,  the 
subpoena  duces  tecum  is  the  proper  writ.* 

8.  Habeas  Corpus  ad  Testificandum. — If  the  person  desired  as  a 
witness  is  in  custody,  or  is  in  the  military  or  naval  service,  the 
proper  process  to  secure  his  attendance  is  the  writ  of  habeas 
corpus  ad  testificandum.^ 

3.  Becognizanoe. — In  criminal  cases,  the  court  sometimes  re- 
quires material  witnesses  examined  at  the  preliminary  hearing  to 
enter  into  recognizances  to  attend  upon  the  trial  ;^  and»  in  case  of 

1.  "  A  person  who,  being  present  be-  ness  interested    in    the    event  of  the 

fore  a  court,  magistrate,  or  examining  cause,  either  as  a  party,  or  otherwise, 

officer,  orally  declares  what  he  has  seen  applied  equally  to  a  deponent.    To  the 

or  heard  or  done  relative  to  a  matter  same  effect  is  Abshire  v,  Mather,  27 

in  question.'*     2  Abb.  Law  Diet.,  tit.,  Ind.  381. 

**  Witness."  "  Witnesses,"   in  a   technical  sense, 

"A  witness  is  a  means  or  instrument  are  persons  sworn  to  testify  or  offered 

of  evidence;  that  is,  of  unwritten  or  to    testify   in  a. cause.    M'Chesney  v. 

oral  evidence.     His  function  is  to  in-  Lansing,   18 'Johns.  (N.  Y.)  388.    But 

form  the  tribunal  or  officer  before  whom  in  that  case  it  was  held  that  in  a  statute 

he    testifies    as    to    matters   of   fact."  requiring  a  justice  of  the  peace,  upon 

Stewart  Rapalje  in  19  Am.  L.  Rev.  583.  appeal,  to  certify  to  the  court  above  the 

The  term  '*  witness,"  in  its  strict  legal  proceedings   before   him,  and    among 

sense,  means  one  who  gives  evidence  other  things  the  names  of  the  witnesses 

in  a  cause  before  the  court.    Barker  v.  sworn  and  examined  and  the  names  of 

Coit,  I  Root  (Conn.)  225.  those  offered  and  rejected,  *' witnesses" 

*    When  the  books  speak  of  a  witness,  is  used  in  a  more  comprehensive  sense, 

they  always  mean  one  who  gives  oral  as  synonymous  with  '*  evidence." 

testimony.     U.   S.  v.   Wood,   14  Pet.  A  witness  is  a  person  whose  declara- 

(U.  S.)  445.  tion  under  oath  is  received  as  evidence 

*'  The  word  *  witness '  is  a  most  gen-  for  any  purpose,  whether  such  declara- 

eral  term,  including  all  persons  hojn  tion  be  made  on  oral  examination  or 

whose    lips  testimony  is  extracted  to  W  deposition  or  affidavit.     California 

be  used   in    any    judicial  proceeding.  Code  Civ.  Proc.,  ^  1878. 

It  embraces   deponents    as    the  term  2.  See  Subpcbna,  vol.  24,  p.  158. 

is  used  with   us,  and  affiants  equally  For  payment  of  fees  and  expenses  as 

with  persons  delivering  oral  testimony  a  condition  precedent  to    compelling 

before  a  jury.     The  affiant  or  deponent  attendance,  see  Subpcena,  vol.  24,  p. 

is  always  a  witness,  but  a  witness  is  166 ;  for  the  punishment  of  disobedience 

not  necessarily  an  affiant  or  deponent."  to  the  writ,  see  Subp(ena,  vol.  24,  p.  170. 

Appleton,  }.,  in  Bliss  v,  Shuman,  47  8.  See  Subpcbna,  vol.  24,  p.  173. 

Me.  252.     It  was  accordingly  held  in  4.  See  Subpcena,  vol.  24,  p.  172. 

that  case  that  the  statute  removing  the  5.  Higginson's  Case,  i   Cranch   (C. 

common  law  disqualifications  of  a  wit-  C.)  73;  U.  S.  v,  Butler,  i  Cranch  (C. 
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manifest  unwillingness  to  attend,  may  require  them  to  find  bail, 
and  in  default  thereof  may  commit  them  until  the  time  appointed 
for  the  trial  of  the  cause.^  In  such  cases  it  seems  that  they  are 
deemed  in  attendance  upon  the  court  during  the  whole  period  of 
their  detention,  and  are,  therefore,  entitled  to  their /^r^/>w  wit- 
ness fees  for  such  period.* 

m.  COMFITSVCT  —  1.  Persons  Interested — a.  Parties — (i)  In 
General. — It  was  a  general  rule  of  the  common  law  that  a  part>' 
of  record  who  was  interested  in  the  event  of  the  suit  was  not  a 
competent  witness  for  himself  or  a  co-suitor.'    Any  pecuniary 

C.)  422;  People  V,  Lee,  49  Cal.  37;  8.  Bridges  v.  Armour,  5  How.  (U. 
Ex  f.  Shaw,  61  Cal.  58;  Markwell  v,  S.)  91 ;  Blanchard  i;.  Sprague,  i  Cliff. 
Warren  County,  53  Iowa  422;  Bicklej  (U.  S.)  288;  Beebe  v.  Kaiser,  19  La. 
V.  Com., 2  T. J.  Marsh.  (Ky. )  572 ;  State  Ann.  270 ;  Beer  v.  Word,  13  La.  Ann. 
v.  Grace,  i8  Minn.  398 ;  E»f.  Mitchell,  467 ;  Lucas  v,  Payne,  7  Cal.  92 ;  Weed 
17  N.  H.  501;  Hutchins  v.  State,  8  Mo.  v.  Bishop,  7  Conn.  129;  Bradlej  r. 
288;  State  t;.  Stewart  I  LawRepos.  (N.  Goodjear,  i  Day  (Conn.)  104;  John- 
Car.)  524;  State  V.  Zellers,  7  N.  J.  L.  son  v,  Blackman,  11  Conn.  342;  Has- 
220;  Means  v.  State,  10  Tex.  App.  16;  welli^.  Bussing,  xo  Johns.  (N.  Y.)  128; 
38  Am.  Rep.  640.  Benjamin  v,  Coventry,  19  Wend.  (N. 
The  court  may  grant  the  prisoner  Y.)  253;  Frear  v,  Evertson,  2oJolins. 
permission  also  to  have  his  witnesses  (N.  Y.)  142;  Terry  v,  Dayton,  31 
bound  in  recognizance  to  appear  and  Barb.  (N.  Y.)  519;  Marks  v.  Butler,  24 
g^ve  evidence.  State  v.  Zellers,  7  N.  111.567;^*/.  Nuicay,  84  N.  Car,  63; 
J.  L.  220.  Little  V,  Arrowsmith,  16  N.  J.  L.  221 ; 

1,  Bennet  v,  Watson,  3  M.  &  S.  i ;  Anderson  v.  Bradie,  7  Yerg.  (Tenn.) 
Robinson  v.  Chambers,  94  Mich.  471 ;  297 ;  Evans  v,  Gibb8,6  Humph.  (Tenn.) 
Markwell  v.  Warren  County,  53  Iowa  405;  Evans  v,  Hardgrove,  11  Tex.  aio; 
422;  Higginson's  Case,  i  Cranch  (C.  Nalle  v.  Gates,  20  Tex.  315;  Kirkseyr. 
C.)  73.  Kirksey,  41  Ala.  626;  Janes  v.  Mercer 

But  the  power  to  exact  an  undertak-  University,  17  Ga.  5x5;  McNabb  v. 
ing  is  confined  to  witnesses  who  are  Lockhart,  18  Ga.  495;  Lingan  v.  Hen- 
examined  before  the  committing  mag-  derson,  i  Bland  (Md.)  236;  Adams  r. 
istrate.    Exf,  Shaw,  61  Cal.  58.  Leland,  7  Pick.  (Mass.)  62;  Fischer  r. 

And  one  who  has  not  appeared  be-  Morse,   9   Gray   (  Mass. )  440;   Sears 

fore  the  magistrate  as  a  witness  may  v,  Dillingham,  X2  Mass.  358;  Smith  r. 

not  be  arrested  and  required  to  give  Smith,  i  Allen  (Mass.)  231 ;  Nason  v. 

bail    for  his  appearance  at  the  trial.  Thatcher,  7  Mass.  398 ;  Fox  v.  Whitney, 

Evans  v,  Rees,  12  Ad.  &  EI.  55;  40  E.  16  Mass.  118;    Murphy    v.   Carter,  23 

C.  L.  23.  Gratt.  ( Va.)  485. 

A  witness  who  is  willing  to  enter  into  In  actions  not  founded  on  contract, 

his  own  recognizance  cannot  be  com-  persons    named   in    the    process  and 

mitted  unless  it  appears  that  he  in-  pleading^  as  parties,  but    not  served 

tends  to  evade  his  obligation  to  appear  with  the  summons,    were   competent 

and  testify.     State  7^  Grace,  x8  Minn,  witnesses.  Robinson  v.  Frost,  14  Barb. 

398.    And  in  Bickley  v.  Com.,  2  J.  J,  (N.  Y.)  536;  Stockham  v.  Jones.  10 

Marsh.  (Ky.)  572,  it  was  held  that  the  Johns.  (N.  Y.)  21 ;  Conwell  r.  Smith, 

witness  could  not  be  compelled  to  give  4  Ind.  359;  Wakeley  v.  Hart,  6  Binn. 

surety  for  his  appearance  at  all.  (Pa*)  316;  Entriken  v.  Brown,  32  Pa. 

2.  Robinson  v.  Chambers,  94  Mich.  St.  364. 

471 ;  Higginson's  Case,  i  Cranch  (C.  But  where  it  appeared  that  partiei 

C.)  73.  not  served  were  actually  co-trespassers 

In  Hutchins  v.  State,  8  Mo.  290,  it  with  those  served  and  had  evaded  the 

is  said  to  have  been  so  decided  in  the  service  of  the  writ,  it  was  held  that 

courts  of  Louisiana^  but  no  citation  is  they  were  not  competent  witnesses  for 

given.    But  in    Markwell   v.  Warren  the  defense.    Lloyd  v.  Williams,  Gas. 

County,  53  Iowa  422,  the  contrary  was  temp.  Hardw.  123;  Cotton  v,  Luttrell. 

held.  I  Atk.  452.  * 
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interest,  however  small,  even  a  primary  liability  for  costs,  was 
sufficient  to  bring  a  party  within  the  operation  of  the  rule,* 
There  are  many  well  considered  cases  in  which  it  was  held  that 
interest  in  the  event  of  the  suit  was  the  only  reason  for  the  rule 
against  the  competency  of  parties  to  the  record,^  and,  accord- 
ingly, a  party  who  was  a  mere  trustee,  without  interest  in  the 


And  the  same  was  true  in  actions  Vern.  317;  Davis  v,  Morgan,   x  Tyr. 

est  contractu,  unless  the  witness    was  457;    i    C.    &  J.    587;    Bauerman    v, 

BufficientlT  interested  in  the  event  of  Radenius,  7  T.   R.  659;   Hawkins  v, 

the  action  to  disqualify  him    had   he  Hawkins,  2  Law  Repos.  (N.  Car.)  637; 

not  been  named  as  a  party.    Purviance  Rex  v.  Governor,  etc.,  of  Poor,  3  East  7. 

V.  Drjden,  3  S.  &  R.  (ra.)  402;  Le-  A  guardian  or  frochein  ami  repre- 

Roj  V.  Johnson,  2  Pet.  (U.  S.)   186;  senting    an    infant    was    incompetent 

Gibbs  V.  Bryant,  i  Pick.  (Mass.)  118;  when  liable  for  costs.    Clutterbuck  v, 

Taylor  v.  Hancock,  14  La.  Ann.  704 ;  Huntingtower,  i    Stra.  506;   James  v, 

Steigers  v.  Gross,  7  Mo.  261.    The  con-  Hatfeild,  i  Stra.  548;  Hopkins  v,  Neal, 

trary  was  held  in  Parke  v.  Bird,  3  Pa.  2  Stra.  1026;  Sproule  v.  Botts,  5  J.  J. 

St  36a  Marsh.    (Ky.)    162.     But    since    Lord 

In  such  case  he  was  competent  as  a  Denman's  Act,  6  &  7  Vict,  ch.  85,  a 
witness  for  the  plaintiff,  although  frochein  ami  suing  for  an  infant  is  ad- 
jointly  liable  upon  the  contract  sued  missible  as  a  witness.  Sinclair  v.  Sin- 
on.  Baugher  v.  Culler,  12  Md.  6.  See  clair,  13  M.  &  W.  640. 
also  Blackett  v.  Weir,  5  B.  &  C.  385 ;  An  objection  on  account  of  interest 
II  E.  C.  L.  357.  in  the  costs  must  be  made  at  the  trial 

But  where  he  was  interested,  he  was  and  cannot  be  first  urged  on  the  hear- 
not  competent    for    the    defense,  al-  ing  of  a  case  saved.     Essex  Bank  v. 
though  no  process  had  been  served  on  Rix,  10  N.  H.  201. 
him.  Van  Norden  v.  Striker,  9  Wend.  A  garnishee  in  a  foreign  attachment 
(N.  Y.)  286.  was  not  a  competent  witness  against 

A  misnomer  of  one  of  the  defendants  the  plaintiff,  even  though  he  paid  the 

will  not  operate  to  take  him  out  of  the  debt  due  from  him  into  court,  where 

rule  excluding  parties  of  record.    Van  he  was  liable  for  costs  if  he  resisted  the 

Norden  x\  Striker,  9  Wend.  (N.  Y.)  plaintiff's  claim.     Wood  v,  Ludwig,  5 

286;  Robinson  v.  Neal,  5  T.  B.  Mon.  S.  &  R.  (Pa.)  446. 

(Ky.)  214.  2.  Norden  v,  Williamson,  i  Taunt. 

1.  Foley  V,  Mason,6Md.  37;  Owings  378;  Worrall  v.  Jones,  7  Bing.  395;  20 

I'.  Emery,  7  Gill  (Md.)  405;  Selby  v.  E.  C.  L.  177;  Jackson  v,  Barron,  37  N. 

Clayton,  7  Gill   (Md.)  240;  Wade  v,  H.  494;  Essex  Bank  v,  Rix,  10  N.  H. 

Lynch,  21  Md.  537 ;  Kennedy  v,  Evans,  201 ;  Beebe  v.  Kaiser,  19  La.  Ann.  270 ; 

31  111.  258;  Essex  Bank  v.  Kix,  10  N.  Coopwood  v.  Foster,  12  Smed.  &  M. 

H.  201;  Sears  x/.  Dillingham,  12  Mass.  (Miss.)  718;   Safford  v,  Lawrence,  6 

358;  Fox  V.  Whitney,    16  Mass.  Ii8;  Barb.  (N.  Y.)  566;  Miller  v.  McCan,  7 

Adams  t;.  Leland,  7  Pick.  (Mass.)  62;  Paige  (N.  Y.)  457;  Talbot  v.  Talbot, 

Patterson  v,  Cobb,  4  Fla.  485;  Bellamy  33  N.  Y.  19;  Wooten  v.  Nail,  18  Ga. 

V.  Cains,  3  Rich.  (S.  Car.)  3^4;  Gray  609;  Neal  v,  Lamar,  18  Ga.  746;  Cen- 

V,  Ottolenqui,  12  Rich.  (S.  Car.)  loi ;  tral  R.,  etc.,  Co.  v,  Hines,  19  Ga.  203; 

Scott   V,    Watkins,    2    Smed.    &    M.  Foster  v.  Leeper,  29  Ga.  297 ;  Robert 

(Miss.)  333;  Lucas  t;.  Payne,  7  Cal.  95;  v.   Boynton,   30    Ga.    939;   Duffee  v. 

Chenowith  t;.  Fielding,  2  Mete.  (Ky.)  Pennington,    i   Ala.  506;   Prewett  t;. 

517;  Walker  v,  McKnlght,  15  B.  Mon.  Marsh,  i  Stew.  &  P.  (Ala.)  17;  21  Am. 

(Ky.)  467;  61  Am.  Dec.  190;  Cogbill  v,  Dec.  645 ;  Shellenbarger  v,  Norris,  3 

Cogbill,  3  Hen.  h  M.  (Va.)  467;  Stein  Ind.  285;  Draper  v.  Vanhorn,  12  Ind. 

V.   Bowman,    13     Pet.    (U.    S.)    219;  352;Johnsoni;.  Blackman,  11  Conn.343; 

Bridges  v.  Armour,  5  How.  (U.  S.)  94.  Wilson  v,  Allen,  i  Jones  Eq.  (N.Car.) 

A  party   who  was  a  mere  trustee,  24 ;  Sargeant  v,  Sargeant,  18  Vt.  371 ; 

without  interest  in  the  question  in  dis-  Day  v.  Cummings,  19  Vt.496;  Paine  v, 

pate,  was,  when  liable  for  costs,  incom-  Tilden,  20  Vt.  563 ;  Corrie  v.  Calder,  6 

petent  as  a  witness.    Phillips  v,  Bucks,  Rich.  (S.  Car.)  198;  Block  v.  Chase,  15 

I  Vern.  230 ;  Dowdeswell  v,  Nott,  2  Mo.  344 ;  Barker  v.  Ayers,  5  Md.  202. 
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Willings  V.  Consequa,  Pet.  (C.  C.)  E.  C.  L.  177,  and  Norden  v.  William- 

301,  supports  the  rule  of  the  cases  above  son,  i  Taunt.  378. 

cited,  but  the  Supreme  Court  of  the  In  Paine  v.  Tilden,  20  Vt.  563,  the 

United  States   has    disapproved    the  same  learned  judge  said  :  **  The  mere 

doctrine  of  this  case.      See   Scott  v,  objection  that  the  witness  is  a  party  to 

Lloyd,  12  Pet.  (U.  S.)   145;  Stein  v,  the  record  when  he  has  no  interest  in 

Bowman,  13  Pet.  (U.  S.)  219.  the  event  of  the  suit,  or  is  called  to 

In  Steele  v.  Phoenix  Ins.  Co.,  3  Binn.  testify  against  his  interest,  has  been  too 

(Pa.)  311,  Tilghman,  C.  J.,  said  :  "The  often  decided  by  this  court  to  be  of  no 

fact  is  that  in  almost  every  instance  force    to  be  again    brought   in  ques- 

the  plaintiff  is  interested  either  in  the  tion." 

subject  of  the  suit  or  in  the  costs,  and.  In  Brown  v.  Brown,  4  Taunt.  752, 
therefore,  the  conclusion  may  have  and  Mant  v.  Mainwaring,  8  Taunt.  139, 
been  drawn  without  sufficient  reflec-  the  witnesses  were  not  free  from  in- 
tion  that  in  no  case  can  he  be  a  witness,  terest  in  the  issue  and  the  cases  were 
The  reason  of  the  law  is  the  life  of  the  doubtless  correctly  decided.  But  if 
law.  Now,  what  good  reason  is  there  they  were  ever  authori^  on  the  point 
why  a  man's  testimony  should  be  ex-  that  the  naked  fact  of  one's  being  a 
eluded  merely  because  his  name  is  party  of  record  was  sufficient  to  dis- 
placed on  the  record  as  a  party  to  a  suit  qualify  him  as  a  witness,  they  yftrt 
in  which  he  has  no  manner  of  interest.^"  deliberately  overruled  in  Worrall  7'. 
Notwithstanding  this  strong  language,  Tones,  7  Bing.  395 ;  20  £.  C.  L.  177. 
which  is  certainly  in  accord  with  Uie  See  opinion  of  Lord  Denman,  C.  J.,  in 
English  rule,  the  court  gradually  drift-  Pipe  v.  Steele,  2  Ad.  &  El.  N.  S.  733; 
ed  to  the  conclusion  that  a  party  of  42  E.  C.  L.  888. 

record,  though  free  of  interest,  was  not  The  true  rule  was  not  that  a  witness 

a  competent  witness  except  by  consent  should  be  excluded  merely  because  he 

of  all  the  parties.     Swanzey  v,  Parker,  was  a  party  to  the  suit,  but  that  a  party 

50  Pa.  St.  441 ;  88  Am.  Dec.  549.  to  the  issue  tried   should  not  be  ex- 

In  Worrall  v.  Jones,  7  Bing.  39c ;  20  amined  as  a  witness.     SafTord  v.  Law- 

E.  C.  L.  177,  it  appeared  that  one  of  the  rence,  6  Barb.  (N.  Y.)  566 ;  Chenowith 

defendants  had  suffered  judgment  by  v.  Fielding,  2  Mete.  (Ky.)  517. 

default  and  was  called  as  a  witness  for  A  nominal    defendant  to  a  bill  in 

the  plaintiff.     He  had  no  further  inter-  equity,  against   whom    no    decree  is 

est  in  the  event  of  the  suit,  but  the  other  prayed,  is  a  competent  witness  for  the 

defendant  objected  to  his  testifying  on  complainant.     Ragan  v.  Echols,  5  Ga. 

the  ground  that  he  was  a  party.     It  was  71;  Clendaniel  v,   Hastingrs,  5    Harr. 

held  that  he  was  a  competent  witness.  (Del.)  408. 

Tindal,  C.  J.,  said :  "  No  case  has  been  The  payee  of  a  note,  who  was  the 

cited,  nor  can  any  be  found,  in  which  a  nominal  plaintiff  in  a  suit  against  the 

witness  has  been  refused  upon  the  ob*  maker  for  the  benefit  of  the  holder,  was 

jection  in  the  abstract  that  he  was  a  a  competent  witness  for  the  defendant 

party  to   the   suit.     On  the  contrary,  in  the  suit  if  he  were  willing  to  testify, 

many  have  been  brought  forward  in  Coopwood  v.  Foster,   12  Smed.  &  M. 

which  parties  to  the  suit  who  have  suf-  (Miss.)  718;  Johnson  v,  Blackman,  11 

fered  judgment  by  default,  have  been  Conn.  342. 

admitted  as  witnesses  against  their  own  A  plaintiff  was  competent  to  prove 
interest ;  and  the  only  inquiry  seems  to  special  damages  to  the  property  of  a 
have  been,  in  a  majority  of  the  cases,  co-plaintiff,  he  himself  having  no  in- 
whether  the  party  called  was  interested  terest  in  the  matter.  Draper  v.  Van- 
in  the  event  or  not,  and  the  admission  horn,  12  Ind.  353. 
or  re  jection  of  the  witness  has  depended  An  administrator  who  was  one  of 
upon  the  result  of  this  inquiry.'*  the  plaintiffs  in  a  suit  might  be  ex- 

In  Sargeant  v,  Sargeant,  18  Vt.  378,  amined  as  a  witness  for  the  plaintiffs, 

Redfield,  }.,  said  :  **  It  is  well  settled  after  releasing  to  the  heirs  his  claim  to 

that  the  person  who  is  party  of  record  commissions  and  paying  into  court  a 

may,  if  he  consent,  be  sworn  as  a  wit-  sum  sufiicient  to  meet  all  costs  accrued 

ness  and  give  evidence  in  the  cause,  and  to  accrue  in  any  event,  unless  it 

either  when  he  has  no  interest  in  the  appeared  that  he  was  in  danger  of  be- 

event  of  the  suit,  or  when  he  is  called  ine  involved  in  a  devastavit.     Heckert 

to  give  evidence  for  the  party  whose  v.  Hainc,  6  Binn.  (Pa.)  16;  Patton  v. 

interest  is  contrary  to  his  own."     Cit-  Ash,  7  S.  &  R.  (Pa.)  116;  Ash  v,  Pat- 

ing'  Worrall  v.  Jones,  7  Bing.  395 ;  20  ton,  3  S.  &  R.  (Pa.)  300. 
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event  of  the  proceedings,  or  liability  for  costs,  was  held  to  be  a 
competent  witness.^  But,  on  the  other  hand,  cases  are  not  want- 
ing in  which  it  was  held  to  be  the  policy  of  the  law  to  exclude 
parties  of  record  from  the  witness  box,  independently  of  pecuniar)^ 
interest  in  the  event,  in  order  to  avoid  temptations  to  fraud  and 
perjury.* 

But  a  mere  promise  to  pay  the  costs  Y.)  519;  Gilmore  v,  Bowden,  12  Me. 

was  not  sufficient.     A  deposit  of    the  412;    Kennedy   v.    Niles,   14  Me.  54; 

money  must  be  made.     Hoak  v,  Hoak,  wing  v,  Andrews,  59  Me.  505 ;  Canty 

5  Watts  (Pa.)  80.  V.  Sumter,  2  Bay  (S.  Car.)  93;  Knight 

Where  one  of  two  co-defendants  ap-  r.  Packard,  3  McCord  (S.  Car.)    71 ; 

pealed  and  the  other  did   not,  it  was  Bridges  v.  Armour,  5  How.  (U.  S.)  94; 

held  that  the  one  who  did  not  appeal,  De Wolf  v.  Johnson,  10  Wheat.  (U.  S.) 

having  no  further  interest  in  the  event  384;  Scott  v,  Lloyd,   12  Pet.  (U.S.) 

of  the  suit,  was  competent  as  a  witness  145;  Stein  v.  Bowman,  13  Pet.  (U.  S.) 

as  to  matters  which  remained    to  be  219;  disapproving  Willings  v,  Conse- 

determined.     Wellborn  v,  Rogers,   24  qua,  Pet.  (C.  C.)  301. 

Ga.  558;  Hodges  v,  Mulltkin,  i  Bland  '*  It  is  an  inflexible  rule  of  evidence 

(Md.)  503.  that  parties  of  record,  whether  in  civil 

In  a  suit  on  an  administration  bond,  actions  or  criminal  prosecutions,  are  not 

the  ordinary,  being  a  nominal  plaintiff  admissible    as    witnesses.''      Com.    v, 

in  his  official  capacitj',  without  interest  Marsh,  xo  Pick.  (Mass.)  57;  Page  r. 

in  the  event  of  the  suit  or  liability  for  Page,  15  Pick.  (Mass.)  373. 

costs,  was  a  competent  witness  to  prove  **The  common-law  rule  is  that    a 

the  bond.    Price  v,  Gregory,  4  Mc-  party  to  the  record  cannot  be  a  witness. 

Cord  (S.  Car.)  261.  unless  in  actions  of  tort.    In  no  other 

1.  Fotherby   v.    Pate,    3  Atk.  604 ;  case  can  a  party  to  the  record  give  evi- 

Johnson  v.  Cunningham,   i  Ala.  249;  dence  to  go  to  the  jury  on  the  merits  of 

Main  v.  Newson,  Anth.    (N.  Y.)   18;  a  cause.'*     Hackettv.  Martin,8Me.  77; 

McLaughlin   v.    McLaughlin,   16  Mo.  Austin  v.  Fuller,  12  Barb.  (N.  Y.)  360. 

242;  Hale  t».    Meegan,  39  Mo.    272;  In  New  T'lor)^,  the  courts  of  chancery 

Neville  v,  Demeritt,  2  N.  }.  Eq.  321 ;  did  not  follow  the  doctrine  laid  down 

Jones  V,  Sasser,  i  Dev.  &  B.  (N.  Car.)  by  the  courts  of  law  in  that  state,  but 

453;  Harvey  v,    Alexander,  i    Rand,  admitted  a  party  as  a  witness  where  he 

(Va.)  219;  10  Am.  Dec.  519;  Taylor  v.  was  free  of  interest.   Norton  v.  Woods, 

Moore,  2  Rand.  (Va.)  563;  Eacho  v.  5  Paige  (N.  Y.)  249;  Miller  v.  McCan, 

Cosby,  26  Gratt.  (Va.)   112;   Spalding  7  Paige  (N.  Y.)  451. 

V.  Bull,  X   Duv.    (Ky.)  311;  Drum  v.  The     inconvenience    and     hardship 

Simpson,  6   Binn.    (Pa.)   478;  6  Ate.  which  resulted   from   the  rejection  of 

Dec.  490 ;  Keim  r.  Taj'lor,  x  i  Pa.  St.  witnesses,  on  the  mere  technical  ground 

'^35  Ryerss  v,   Presbyterian  Congre-  that  they  were  parties  of  record,  occa- 

gation,  33  Pa.  St.  114;  King  v.  Cloud,  sionally  brought  the  court  of  chancery 

7  Pa.  St.  467 ;  Cox  v,  McKean,  56  Pa.  to  the  rescue  of  parties  whose  only  wit- 

St.  343.  nesses  were  so  disqualified.    Thus,  in 

But  if  he  were  liable  for  the  costs,  he  Norton  v.   Woods,  5   Paige   (N.   Y.) 

was  not  a  competent  witness.    Adams  249,  where  the  only  witness  for  the  de- 

V,  Leland,  7  Pick.  (Mass.)  62 ;  Neville  fense  was  a  nominal  plaintiff  and  could 

V,  Demeritt,  2  N.  }.  £q.  321;  Stone  v,  not  testify  in  a  court  of  law,  although 

Bibb,  2  Ala.  100.  free  of  interest,  the  court  enjoined  the 

S.  Smith  V,  Moore,  4  111.  462;  Gillett  real  plaintiff  from  proceeding  at  law,  in 

V.  Sweat,  6  111.  475 ;  Goodwin  v,  Harri-  order  that  the  controversy  might  be 

son,  6  Ala.  438 ;    Fox  v.  Whitney,  16  settled  in  a  court  of  equity  where  the 

Mass.  X18;    Page    v.   Page,  15  rick,  nominal    plaintiff  was    competent    to 

(Mass.)  37j;  Columbian  Mfg.  Co.  v.  testify. 

Dutch,  X3  Pick.  (Mass.)  X25;  Benjamin  So,  also,  in  Miller  v,  McCan,  7  Paige 

V.  Coventry,  19  Wend.  (N.  Y.)  353;  (N.  Y.)  4^x,  it  appeared  that  the  payee 

Mauran  v.  Lamb,  7  Cow.  (N.  Y.)  X74;  of  a  promissory  note  brought  an  action 

Hopkins  v.  Banks,  7  Cow.  (N.  Y.)  650;  at  law  against  the  principal  debtor  and 

Chenango  v.Birdsall,  4  Wend.  (N.  Y.)  his  surety.    The  principal  debtor  and 

453 1  Terry  v.  Dayton,  3X    Barb.  (N.  the  payee  had  made  an  agreement  for 
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(2)  Corporators. — In  actions  by  and  against  public  corpora- 
tions  or  quasi  corporations  a  distinction  was  formerly  made,  in 
England  and  some  of  the  states  of  the  Union,  between  rated  and 
ratable  inhabitants ;  the  former  being  held  incompetent  as  witnesses 
by  reason  of  being  parties  interested  in  the  event,  and  the  latter 
being  held  competent.*  But  the  remoteness  of  the  private  inter- 
est, and  the  difficulty  of  securing  justice  when  the  rule  was 
strictly  enforced,  led  to  its  early  abolition  by  statute.*  When, 
however,  the  witness  was  personally  interested  in  the  event  of 
the  proceedings,  as  where  he  was  called  to  prove  a  custom  or 
right  common  to  all  the  inhabitants  of  the  place,  he  was  not  com- 
petent because,  if  the  claim  were  sustained,  the  record  of  the  pro- 
ceedings might  be  used  as  evidence  in  support  of  a  similar  claim 
on  his  part.*     But  where  a  public  corporation  was  a  party  to  an 

an  extension  of  the  time  of  payment,  habitant  who  had  ratable  property  in 

which  operated  as  a  complete  discharge  the  parish    but  was  not  rated  was  a 

of  the  surety,  but  he  was   unable   to  competent  witness  for    the  defendant 

prove  this  defense  at  law,  as  the  princi-  under  the  Stat.  54  Geo.  III^  ch.  170,  $ 

pal  debtor,    his   only   witness,  was  a  9.     Doe  i*.  Murrell,  8  C.  &  P.  134;  34 

party,  and,  therefore,  disqualified  as  a  E.  C.  L.  327. 

witness,  although  his  interest  was  exact-  8.  In    England^    the     disability  of 

ly  balanced  between  the  parties,  as  he  rated  inhabitants  was  partially  removed 

was  liable  to  one  or  the  other  of  them  by  54  Geo.  III.,  ch.  170,  %  9,  and  was 

in  any  event.    The  court  awarded  the  entirely  removed  by  3  &  4  Vict,  ch. 

surety  a  perpetual  injunction  against  26.   But,  notwithstanding  these  statutes, 

the  collection  of  the  note  from  him  per-  such  an  inhabitant  may  not  be  com- 

sonally.  pelled  to  testify  against  the  corpora- 

1.  I   Phill.  Ev.  (5th   Am.  ed.),  *pp.  tion,    and    his    declarations    may   be 

40,  57;  Doe  V,  Murrell,  8  C.  &  P.  134;  proved  as  admissions  against  interest. 

34  E.  C.  L.  327 ;  Com.  v,  Baird,  4  S.  &  Reg.  v.  Adderbury,  5  Q^,  B.  187 ;  48  E. 

R.  (Pa.)  141 ;  Chester  v.  Rockingham,  C.  L.  187.     See  also  Rex  r.  Woburn, 

Brayt  (Vt.)  239;  Rex  v.  Little   Lum-  10    East    395;    Rex    v,  Hardwick,  11 

ley,  6    T.  R.  157.     See    also    Rex    r.  East  578. 

Prosser,  4  T.    R.  19 ;    Rex  v.    South  In  Pennsylvaniay  the  disqualification 

Lynn,  5  T.  R.  664;  Oxenden   v.  Pal-  of  rated  inhabitants  was  removed  by 

mer,  2  B.  &  Ad.  236;  22   E.  C.  L.  64 ;  tlfe  act  of  April  16,  1840.    Barnet  v. 

Rex  V.  Auckland,  i  Ad.  &   EI.  744;  28  School  Directors,  6  W.  &  S.  (Pa.)  46. 

E.  C.  L.  197;  Davis  v.  Morgan,  i  Tyr.  See   also  Thornbury  v.   Directors  of 

457;  Rex  T'.  Netherthong  Tp.,  2  M.  &  Poor,  12  S.  &  R.  (Pa.)  iio;  McFarland 

S.  337.  V,  Moyamensing  Tp.,  12  S.  &  R.  (Pa.) 

An  inhabitant  of  a  state  which  sued  297,  where  it  appears  that  some  modifi- 

in   the  courts  of  another  state,  was  a  cations  of  the  common-law  rule  were 

competent  witness  in  the  case.    Con-  made  by  two  earlier  statutes, 

necticut  v.  Bradish,  14  Mass.  296.  In    Vermont^  such  inhabitants  were 

That  a  witness  was  liable  to  be  rated  also  rendered  competent  by   statute, 

and  compelled  to  pay  taxes  was  too  re-  Peacham  v.  Carter,  21  V t  515. 

mote  and  contingent  an  interest  to  ren-  3.  Prewit  v.  Tilly,  1  C.  &  P.  140;  n 

der  him  incompetent  as  a  witness.  Falls  E.  C.  L.  347;  Moore  v.  Griffin,  22  Me. 

V.    Belknap,  i  Johns.    (N.    Y.)    486;  350.    See  also  Burton  v,  Hinde,  5  T. 

Bloodgood   V,   Overseers  of  Poor,  12  R.  174. 

Johns.  (N.  Y.)  285;  State  v.  Davidson,  Thus,  an  inhabitant  of  a  town  was 

1  Bailey  (S.  Car.)  35;  Rex  t;.  Kirdford,  not   a  competent  witness  to  prove  a 

2  East  559;  Marsden  xk  Stansfield,  7  B.  custom  for  the  inhabitants  to  dig  clams 
&  C.  815 :  14  E.  C.  L.  137.  in  a  certain  spot,  Lufkin  v.  Haidtell,  3 

In  ejectment  by  a  person,  to  recover  Pick.  (Mass.)  355 ;  or  to  prove  a  right 
a  cottage  taken  from  him  by  the  parish  of  way  by  prescription  common  to  all 
officers  as  being  a  parish  house,  an  in-    the  inhabitants,  Odiome  v.  Wade,  8 
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action  which  involved  only  the  rights  of  the  corporation  as  such, 
the  inhabitants  of  the  same  were  competent  witnesses,  and  such 
interest  as  they  had  in  the  event  of  the  action,  being  remote  and 
common  to  all,  was  held  to  go  only  to  their  credibility.^  Thus 
inhabitants  of  a  public  corporation  to  which  property  was  de- 
vised or  bequeathed  for  charitable  purposes,  were  competent 
witnesses  to  attest  the  will.*  So,  also,  a  member  of  a  private 
eleemosynary  corporation,  who  had  no  pecuniary  interest  in  the 
matter  in  controversy  and  had  no  private  or  personal  interest  in 
the  property  held  by  it,  was  a  competent  witness  in  a  suit  in 
which  the  corporation  was  a  party.* 

Pick.  (Mass.)  518;  or  to  prove  a  right  qualify  him.     Ezell  v.  Giles  County,  3 

of  fishery  common  to  the  inhabitants,  Head  TTenn.)  583. 

Jacobson  v.  Fountain,  2  Johns.  (N.  Y.)  One  who  was  a  party  by  reason  of 

170;  but  he  was  competent  to  prove  a  being  an  officer  of  a  public  corporation 

public  right  of  fishing  in  all  the  citi-  was  not  on  that  account  disqualified, 

zens  of  the  state.    Gould  v,  James,  6  Van  Wormer  v.  Albany,  15  Wend.  (N. 

Cow.  (N.  Y.)  369.  Y.)  262;  Bennington  v,  M'Gennes,  N. 

And  upon  an  issue  as  to  whether  the  Chip.  (Vt.)  45. 
owners  of  property  in  a  certain  district  In  a  prosecution  by  the  state,  the  in- 
were,  by  immemorial  usage,  liable  to  a  habitants  of  a  town  to  which  the  law 
common  burden,  an  owner  of  property  appropriated  the  penalty',  if  recovered 
in  such  district  was  not  competent  to  in  the  prosecution,  were  competent  wit- 
disprove  the  liability,  because,  by  re-  nesses.  State  v.  Woodward,  34  Me. 
moving  the  liability,  he  added  to  the  293.  And  the  same  was  true  in  actions 
value  of  his  estate.  Rhodes  t/.  Ains-  qui  tam^  where  the  town  was  entitled  to 
worth,  I  B.  &  Aid.  87.  part  of  the  penalty  to  be  recovered. 

1.  Hunter  v.  Marlboro,  2  Woodb.  &  Pond  v.  Sage,  i   D.  Chip.  (Vt.)  250. 

M.  (U.S.)  175;  Fuller  v.  Hampton,  5  The  members  of  a  school  committee 

Conn.  416;  Smith  v.  Barber,  i  Root  who   were  inhabitants  of    the  school 

(Conn.)  207 ;   Canning  v.  Pinkham,  i  district,  were  competent  witnesses  in  a 

N.  H.  353;   Eustis  V.  Parker,  i  N.  H.  suit  to  which  the  district  was  a  party. 

273 ;  Schenck  v,  Corshen,  i  N.  J.  L.  219;  Hill  v.  School  Dist.  No.  2,  17  Me.  316; 

Orange  v.  Springfield,  4  N.J.  L.  211;  Allen  v.  School  Dist.  No.  2,  15  Pick. 

Roll  r.  Maxwell,  5  N.  J.  L.  568;  Tus-  (Mass.)  35;  Holbrook  v.  School  Tnis- 

kaloosa  v.  Wright,  2  Port.  (Ala.)  235 ;  tees,  22  111.  539. 

Maysville  v.  Shultz,  3  Dana  (Ky.)  10;  The    trustees  of    an    institution    of 

Barada  v,  Carondelet,  8  Mo.  644;  Mann  learning,  which  was  a  party  to  an  ac- 

V.  Yazoo,  31  Miss.  574;  Doe  v.  Hills-  tion,  were  competent  witnesses.     Her- 

borough,  I  Dev.  &  B.   (N.  Car.)   177;  shy  v,  Clarksville  Inst,  15  Ark.  128. 

Hunter  V.  Sandy  Hill,  6  Hill  (N.  Y.)  As  were  also  the  trustees  of  a  school 

407;  Watertown  v,  Cowen,   4  Paige  fund  in  an  action  in  the  name  of  the 

(N.  Y.)  510;   Van  Wormer  v.  Albany,  corporation,  if  they  were  not  personally 

15  Wend.  (N.  Y.)  262  ;  City  Council  v.  named  as  parties.    School  Fund  Trus- 

King,  4  McCord  (S.  Car.)  487;  Pond  tees  T^  Reed,  39  Me.  41. 

t'.  Sage,  I  D.  Chip.  (Vt.)  250;  Sawyer  S.  Eustis    v,  Parker,   i    N.   H.  273; 

V,  Alton,  4  111.  127;  Jonesborough  v,  Gass  v.  Gass,  3  Humph.  (Tenn.)  278; 

McKee,  2  Yerg.  (Tenn.)  167;  Lewis  Cornwell  x;.  Isham,  i  Day  (Conn.)  35; 

V.  San  Antonio,  7  Tex.  288;  Kemper  2  Am.  Dec.  50;  Haven  v,  Hilliard,  23 

V,  Victoria,  3  Tex.   135;    Middleton  Pick.   (Mass.)  10.    See  also  the  cele- 

V.  Frost,    4    C.    &    P.    16;    19   £.  C.  brated  opinion  of  Lord  Camden,  in  the 

L.  255.  case  of  Doe  v.  Kersey,  printed  as  a 

If  the  witness  had  no  more  private  note    to    Cornwell   v,  Isham,   i    Day 

or  personal  interest  in  the  subject- mat-  (Conn.)  41 ;  2  Am.  Dec.  50. 

terof  the  suit  than  any  other  inhabitant  8.  Miller  v.  Mariner's  Church,  7  Me. 

or  citizen  of  the  county,  he  was  com-  ^i ;  20  Am.  Dec.  341;  M.  E.  Church  v. 

petent;  in  such  case  his  interest  was  too  Wood,  5  Ohio    283;    Congregational 

remote,  contingent,  and  minute  to  dis-  Soc.  v.  Perry,  6  N.  H.  164;  25  Am.  Dec. 
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The  foregoing  rules  are  applicable  only  to  corporations  not 
created  for  the  private  emolument  of  their  members.  Althou^ 
corporations  sue  and  are  sued  in  their  corporate  names,  and  their 
members  are  not  technically  parties  of  record,  it  is  nevertheless 
true  that  the  members  constitute  the  corporation  ;  and  where 
a  private  business  corporation,  organized  for  the  pecuniary  gain 
of  its  members,  was  a  party  to  an  action,  the  common-law  rule 
excluding  parties  of  record  from  the  witness  box  was  held 
to  be  applicable  to  its  stockholders  when  they  were  proposed 
as  witnesses  on  its  behalf,*     A  stockholder's  competency  might, 

455 ;  Davies  V.  Morris,  17  Pa.  St.  205;  also  Chester  v.  Rockingham,   Brayt. 

Shortz    V.  Unangst,  3  W.  &  S.  (Pa.)  (Vt.)  239. 

45;   Sorg  V,  First  German  Evangelical  A  trustee  of  an  eleemosynary  cor- 

St.  Paul's  Congregation,   63    Pa.    St.  poration  which  was  a  party  to  an  ac- 

156;  Matter  of  Kip,  i   Paige  (N.  Y.)  tion  was  not  a  competent  witness  for 

601 ;    Hershy  v.    Clarksville   Inst.,  15  it  when   he  was   primarily  liable  for 

Ark.  128;  Hebrew  Congregation  v.  U.  costs,  although  he  had  a  remedy  over. 

S.,  6  Ct.  of  CI.  241 ;  Fletcher  v.  Green-  Rex  v»  Governor,  etc.,  of  Poor,  3  East  7. 

well,  5  Tvr.  316;  M'Gahey  v,  Alston,  2  1.  Montgomery,  etc..  Plank-road  Co. 

M.  &   W.  206.     See    also    Cooper   v.  v.  Webb,  27  Ala.  618;  Alabama,  etc.. 

Sisters  of  Providence,  16  Ind.  164.  R.  Co.  v»  Sanford,  36  Ala.  703;  Thrash- 

Members  of  a    corporation  created  err.  Pike  County  R.  Co.,  25  111.  393; 

for  pious  and  charitable  purposes,  which  Porter  v.  Rutland  Bank,  19  Vt  410; 

was  made  the  residuary  legatee  in  a  Mokelumne   Hill    Canal,  etc.,  Co.  v. 

will,  were  held  to  be  competent  wit-  Woodbury,  14  Cal.  265 ;  Blen  v.  Bear 

nesses  on  the  question  of  the  sanity  of  River,   etc.,  Water,  etc.,  Co.,  20  Cal. 

the    testator.    Nason    v,    Thatcher,  7  602 ;  81  Am.  Dec.  132.   Contra,  Costa 

Mass.  398.  Coal  Mines  R.  Co.  v.  Moss,  23  Cal. 

In  Burdine  v.  Grand  Lodge,  37  Ala.  329;  Union  Bank  v.  Ridgely,  i  Har.  A 

478,  it  was  held  that  a  member  of  the  G.  (Md.)  324;  Stevenson  v.  Simmons, 

society  of  Free  Masons  was  a  compe-  4  Jones  (N.  Car.)  12;  Philadelphia, etc., 

tent  witness  for  the  society,  as  he  had  R.   Co.  v.  Hickman,  28  Pa.  St.  318; 

no  pecuniary  interest  in  a  suit  to  which  Watson  v.  Lisbon  Bridge,  14  Me.  201 ; 

the  society  was  a  party.     And  it  was  Ameriscoggin  Bridge  v,  Bragg,  11  N. 

further  held  that  the  court  would  take  H.  102  ;  Kentucky  Bank  v,  M' Williams, 

judicial  notice  that  the  grand  and  sub-  2  J.  J. Marsh.  (Ky.)  256.  Com^areVfash- 

ordinate  lodges  of  Free  Masons  within  ington  Bank  v.  Palmer,  2  Sandf.  (N. 

the  state  constituted  a  charitable  or  Y.)  686;  Doe  v.  Tooth,  3  Y.  &  }.  19; 

eleemosynary  corporation.  To  the  same  Davis   v.  Morgan,   i    Trr.  457;  City 

effect  is  Trapnallv.  Burton,  24  Ark.  371.  Council  t^.  King,  4  McC5ord  (S.  Car.) 

Members  of  the  society-  of  Shakers  487. 
were  competent    witnesses    for    each  The    liability    of  the   company  for 
other,  although  they  held  their  prop-  costs  was  a  sufficient  interest  to  ex- 
erty    in    common.     Wells  v.  Lane,  8  elude  a  shareholder.    Southern  L.  Ins., 
Johns.  (N.  Y.)  462.  They  were  likewise  etc.,  Co.  v.  Cole,  4  Fla.  359. 
competent  in  suits  in  which  the  dea-  The  executor  of  a  stockholder,  being 
cons  were  parties,  and  no  releases  were  one  of  the  residuary  legatees,  was  not 
necessary  unless  the  matter  in  litiga-  a  competent  witness  for  the  company, 
tion  directly  concerned  the  common  North   America   Bank    v.  Wycoff,  4 
property.     Richardson   v.  Freeman,  6  Dall.  (U.  S.)  151. 
Me.  57 ;  Anderson  v.  Brock,  3  Me.  243.  The  fact  that  a  witness  was  a  stock- 
But  in  Stone  v.  Congregational  Soc.,  holder  in  a  corporation  to  which  the 
14  Vt.  86,  wherein  the  defendant  cor-  plaintiff  was  indebted,  did  not  render 
poration  was  sued  in  assumpsit,  it  was  him  incompetent  as  a  witness  for  the 
held  that  members  of  the  society  were  plainti£f.     Simons  v.  Vulcan  Oil,  etc., 
not  competent  witnesses  for  the  de-  Co.,  61  Pa.  St.  220. 
fense,  on  the  ground  that  they  were  in-  Members  of  a  corporation  were  com- 
terested  in  the  event  of  the  action.  See  petent  to    prove    the  signature  of  a 
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however,  be  restored  by  a  bona  fide  sale  and  transfer  of  his  stock,^ 

unless  he  was  by  statute  made  personally  liable  for  the  debts  of 

the  corporation,  in  which  case  no  disposition  he  might  make  of 
his  stock  would  restore  his  competency  so  long  as  his  personal 
liability  for  the  debt  sued  for  continued  to  exist.*     But  a  stock- 

subacriber  to  an  agreement  to  take  and  v.   American    Powder    Co.,  8    Cush. 

pa  J  for  shares  in  the  corporation.  Dan-  (Mass.)  i68. 

▼ille,  etc.,  Turnpike  Road  Co.  v.  Bur-  In  such  cases  the  competency  of  the 

dett,  7  Dana  (Ky.)  99.  witness  depended  on  whether  he  was 

Where  the  corporation  was  a  gar-  personally   liable  at  the  time  of  the 

nishee,  a  member  of  it  was  a  competent  trial.    If  he  was,  he  was  an  interested 

witness.      Jackson  v,  U.  S.  Bank,  10  party  and  was  incompetent  to  testify. 

Pa.  St.  61.  Mill  Dam  Foundcry  v.  Hovey,  21  Pick. 

An  officer  of  the  corporation  who  (Mass.)  453. 

was  not  a  stockholder,  a  party  of  rec-  One  who  held  stock  in  trust  in  order 

ord,  or  interested  in  the  event  of  the  that  he  might  be  eligible  to  the  office 

action,  might  testify  on  behalf  of  the  of  secretary  of  the  company,  to  which 

company.      Philadelphia   Ins.    Co.  v,  stockholders  only  were  eligible,  was 

Washington  Ins.  Co.,  23  Pa.  St.  250;  not  a  competent  witness  for  the  com- 

Natlonal  F.   Ins.   Co.    r.    Crane,    16  pany  when  he  was  liable  for  the  debts 

Md.  260 ;  77  Am.  Dec.  289;  Middletown  of  the  company  by  reason  of  appearing 

Say.  Bank    v.  Bates,    1 1   Conn.   519.  on  the  books  thereof  as  a  stockholder. 

Neither  might  a  stockholder  be  com-  Wolf  v,  St.  Louis  Independent  Water 

pelted  to  testify  against  the  company.  Co.,  15  Cal.  319. 

Oldtown  Bank  v.  Houlton,  21  Me.  501.  In  an  action  brought  against  a  stock- 

1.  Utica  Ins.  Co.t^.  Cadwell,  3  Wend,  holder  on  his  individual  liability,  for  a 
(N.  Y.)  300;  Stall  v.  Catskill  Bank,  18  debt  incurred  by  the  company,  the  plain- 
Wend.  (N.  Y.)  466;  Swatara  Bank  v,  tiff  could  not  prove  the  defendant's  Ha- 
Green,  3  Watts  (Pa.)  ^74;  Meighen  bility  by  another  stockholder  of  the 
r.  Bank,  25  Pa.  St.  288 ;  Tuolumne  same  corporation,  as  the  latter  was  in- 
County  Water  Co.  v.  Columbia,  etc.,  competent,  on  the  ground  of  interest. 
Water  Co.,  10  Cal.  193;  Smith  v.  Tal-  Pierce  v.  Kearney,  5  Hill  (N.  Y.)  82. 
lahassee  Branch  Cent.  Plank-road  Co.,  And  where  a  director  was  sued  for  a 
30  Ala.  650;  Illinois  Mut.  F.  Ins.  Co.  debt  of  his  company,  under  a  statute 
V.  Marseilles  Mfg.  Co.,  6  111.  236;  Union  making  him  personally  liable  for  such 
Rank  v.  Owen,  4  Humph.  Cfenn.)  338.  debt,  when  he  assented  to  the  declar- 

A  release  to  the  corporation  was  not  ing  of  an  unlawful  dividend,  a  stock- 
sufficient.  It  was  necessary  for  him  to  holder  of  such  company  was  not  a  com- 
transfer  his  stock  in  order  to  become  a  petent  witness  for  the  plaintiff,  the 
witness  for  the  corporation.  Thrasher  director  having  no  recourse  to  the  com- 
V.  Pike  County  R.  Co.,  25  111.  393.  pany,  because  he  was  directly  inter- 
But  it  was  not  necessary,  for  the  pur-  ested  in  fastening  the  burden  of  the 
pose  of  restoring  the  competency  of  debts  upon  the  defendant,  to  the  relief 
the  witness,  that  the  transfer  should  be  of  the  company.  Hill  v,  Frazier,  22 
registered  on  the  books  of  the  company  Pa.  St.  320. 

in  accordance  with  the  by-laws.    Utica  In  New  Hampshire^  it  was  held  that 

Bank  v.  Smalley,  2  Cow'.  (N.  Y.)  777;  where  a  stockholder  had  assigned  his 

14  Am.  Dec.  526 ;  Gilbert  v,  Manches-  stock  before  the  trial,  he  was  compe- 

ter  Iron  Mfg.  Co.,  11  Wend.  (N.  Y.)  tent  as  a  witness,  unless  it  were  shown 

627 ;  Delaware,  etc.,  R.  Co.  v.  Irick,  that  all  the  facts  existed  which  were 

23  N.  J.  L.  321.  required  by  statute  to  render  his  liabil- 

The  directors  of  a  bank  might  release  ity  fixed  and  certain.  Manchester  Bank 

the  cashier  from  liability,  in  order  to  v.  White,  30  N.  H.  456.    That  the  cor- 

render  him  competent  to  prove  that  he  poration,  if  successful  in  the  case  at  bar, 

bad,  by  mistake,  given  too  much  credit  would  have  a  larger  fund  out  of  which 

to  a  depositor.    Lewis  v.  Eastern  Bank,  to  pay  other  debts  for  which  the  wit- 

32  Me.  90.  ness  might  be  liable,  was  held  not  to 

%,  McAuley  r.  York  Min.  Co.,  6  Cal.  be  a  sufficient  objection  to  his  compe- 

80;  Mokelumne   Hill  Canal,  etc.,  Co.  tency.     White  Mountains  R.   Co.  v. 

V.   Woodbury,   14  Cal.  265;    Wyman  Eastman,  34  N.  H.  134. 
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holder  might  testify,  for  the  enlightenment  of  the  court,  to  col- 
lateral matters  not  involving  the  issues  to  go  to  the  jury.^ 

(3)  Effect  of  a  Default, — ^A  defendant  who  had  been  defaulted 
in  an  action  ex  contractu^  if  he  had  no  further  interest  in  the  costs 
or  the  event  of  the  action,  was,  in  those  jurisdictions  where  par- 
ties were  excluded  on  the  sole  ground  of  interest,  a  competent 
witness  for   his    co-defendants.^      But  in   actions  ex  delicto^  a 

1.  Schuylkill,  etc.,  Nav.  Co.  v.  Diflfe-  Miller  v.  M'Clenachan,  i  Yeates  (Pa.) 

bach,  I  Yeates  (Pa.)  367.  144;  Cody  v.  Cody,  31  Ga.  619;  Rich 

A  stockholder  was  competent  to  pro-  v,  Husson,  4  Sandf.  (N.  Y.)  115;  Alex- 
duce  and  identify  the  books  and  other  ander  xu  Crosthwaite,  44  111.  359;  Fair- 
papers  of  the  company  in  his  custody,  child  v.  Amsbaugh,  22  Cal.  572 ;  Glass- 
Peake  v,  Wabash  R.  Co.,  18  111.  88;  cock  v.  McRae,  6  La.  Ann.  284.  But 
Ryder  v,  Alton,  etc.,  R.  Co.,  13  III.  516.  he  was  competent  to  prove  that  hisco- 
But  the  rule  was  confined  to  keepers  defendants  were  not  his  partners,  as 
and  depositaries  of  corporate  docu-  such  testimony  would  be  against  his 
ments.  Blen  v.  Bear  River,  etc.,  Wa-  interest.  Culbertson  v.  Holden,  8 
ter,  etc.,  Co.,  20  Cal.  602 ;  81  Am.  Dec.  Bush  (Ky.)  161 ;  Scott  v.  Jones,  5  Ala. 
132;  Union  Bank  v.  Ridgely,  i  Har.  &  694;  Gooden  v.  Morrow,  8  Ala.  486; 
G.  (Md.)  334;  Wiggin  v.  First  Free-  Aicardi  v,  Strang,  38  Ala.  326;  Smith 
will  Baptist  Church,  8  Met.  (Mass.)  t;.  Knight,  71  111.  148;  22  Am.  Rep.  94; 
301.  Thomas  v.  Mohler,  25  Md.  36. 

A   stockholder  might  testify  to  his        But  in  Williams  v.  Soutter,  7  Iowa 

official  acts  in  the  corporation,  York,  435,  it  was  held  that  a  defaulted  defend- 

etc.,  R.  Co.  V,  Pratt,  40  Me.  447 ;  and  ant,  against  whom   no  final  judgment 

was  competent  to  prove  the  service  of  had  been  rendered,  was  not  competent 

a  notice  on  behalf  of  the  company,  to  prove  that  another  defendant  was 

Huntress  v.  Patten,  20  Me.  28;  Union  not  his  partner. 
Canal  Co.  t>.  Loyd,4  W.  &  S.  (Pa.)393.        In  actions  upon  joint  contracts,  it 

So,  also,  he  was  competent  to  prove  was  held  that  a  defaulted  defendant 
the  acceptance  of  a  supplement  or  was  not  a  competent  witness  for  his  co- 
amendment  of  its  charter  on  the  part  defendants  where  the  defense  set  up  by 
of  his  company.  Fell  v,  McHenry,  42  the  defendants  who  had  pleaded  was 
Pa.  St.  41.  not  personal  in  its  nature,  but  went  to 

8.  Effect  of  DoflaiUt  in  Aetioni  ax  CSon-  the  whole  cause  of  action  and  would,  if 

traotn.— Essex  Bank  v,  Rix,  10  N.  H.  sustained,  deprive  the  plaintifi*  of  the 

201 ;  Manchester  Bank  v.  Moore,  19  N.  benefit  of  the  default,  because  in  such 

H.  564;  Pipe  V,  Steele,  2  Ad.  &  El.  N.  cases  the  party  offered   as  a  witness, 

S*  733 i   42  £•  C.  L.  888;   Worrall    v,  although  in  default,  was  by  no  means 

Tones,  7  Bing.  395 ;  20  E.  C.  L.   177;  5  free  of  interest.    Brown  v.    Brown,  4 

M.  &  P.  244;  Kincaid  v,  Purcell,  i  Ind.  Taunt.  752 ;  Walton  v.  Tomlin,  i  Ired. 

324;  Brooks  V,  Mc Kinney,  5  111.  309.  (X.  Car.)  593 ;  King  t\  Lowry,  30  Barb. 

And  the  same  was  true  in  equity  as  (N.  Y.)   532;    Bull  v.  Strong,  8  Met 

to  a  defendant  against  whom  the  bill  (Mass.)  11;  Vinal  v.  Burrill,  18  Pick, 

was  taken  fro  confesso,     Pingree    v,  (Mass.)  29;  Thornton   v,  Blaisdell,  37 

Coffin,  12  Gray  (Mass.)    288.     But  so  Me.  190. 

long  as  the  defendant  was  interested  in        In  i  Phillips  Ev.  (5th  Am.  ed.),  p. 38, 

the  question  of  costs  he  was  not  compe-  *45,  it  is  said  that  it  was  ruled  by  Lord 

tent.     Louisiana  Bank  f.  Hudson,  13  Keny  on,  C.J. ,  in  an  action  against  two 

La.  Ann.  600.  defendants  on  a  joint  contract,  that  one 

Paitnera. — A    defendant     who    had  of  them,  who  had  suffered  judgment  bj 

suffered  judgment  by  default  was  not  a  default,  was  incompetent  as  a  witness 

competent  witness  on    behalf   of   the  for  the  other  for  the  purpose  of  nega- 

plaintiff,  to  prove  a  partnership  between  tiving  the  contract.    For  if  negatived 

himself  and  other  defendants,  because  as  to  one,  the  contract  failed  as  to  the 

he  was  interested  in  making  the  other  other,  and  the  plaintiff  could  make  no 

defendants   liable  for  a  share  of  the  use  of  his  judgment  by  default  against 

debt.    Brown  v.  Brown,  4  Taunt.  752 ;  the  witness,  who  was  consequently  in- 

Mant   V,   Mainwaring,  8  Taunt.   139;  ter ested  in  obtaining  a  verdict  for  the 

Green   %\  Sutton,  2   M.  &   Rob.  270 ;  defendants.     Citing   Brown    v.    Fox, 
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defaulted  defendant  was  not  a  competent  witness  for  his  co-defend- 
ants, because  in  such  actions  the  jury  assess  the  damages  as  well 
as  try  the  issues  of  fact,  and  a  default  does  not  free  a  defendant 
from  interest  in  the  question  of  damages.^ 

MS.  Ex.  Assizes,  1789,  cited  by  Dallas,  Taylor,  6  Cow.  (N.  Y.)  313;  Chase  v, 

J.,  in  Mant  v.  Main  waring,  8  Taunt.  Lovering,   27  N.  H.   295;    Grerrish  v. 

141.    See  also    Lake    v.    Munford,    4  CummingS|4  Cush.  (Mass.)  391;  Wood 

Smed.  &  M.  (Miss.)  318.  v.  Kelley,  30  Me.  47. 

In  Gilmore  v.  Bowden,  12  Me.  412,  In   Gerrish   v.  Cummings,  4  Cush. 

the  conrt  rested  the   rejection  of  the  (Mass.)  391,  Shaw,  C.  J.,  said:  "  In  an 

witness  on  the  sole  ground  that  he  was  action   of  trover,  after  one  defendant 

a  party  of  record.     And  in  Walton  v.  was  defaulted  the  other  pleaded,  and, 

Tomlin,  I  I  red.  (N.  Car.)  593,  the  same  on  a  trial  of  the  issue,  Bonney,  who 

reasoning  was   adopted,  although   the  pleaded,  called  Cummings,  who  was 

court  observed  that  the  witness  was  defaulted  as  a  witness,  first  generally, 

not  free  of  interest  in  that  case.  next  as  a  witness  upon  the  question  of 

In  Bradlee  v,  Neal,  16  Pick.  (Mass.)  joint  hiring  and  not  on  the  question 

501,  and  Chaffee  v,  }ones,   19    Pick,  of  damages,  but  he  was  rejected.    The 

(Mass.)  260,  defaulted  defendants  were  court  are  of  opinion  that  he  was   not 

admitted  on  behalf  of  their  co-defend-  a  competent  witness,  on  the  ground  of 

ants,  under  the  Massachusetts  Stat,  of  interest,  and  was  rightly  rejected.     In 

1834,  c^*  1^-  ^"  action  of  trover  there  can  be  but 

Neither  was  a  defaulted  defendant,  one  assessment  of  damages.     Thoush 

sued  on  a  joint  contract,  competent  for  one   defendant    is  defaulted    and   the 

the  plaintiflT   if  his    co-defendant  ob-  other  found  guilty,  yet  there  must  be  a 

jected,  because  his  ultimate  interest  lay  joint  judgment.    The  verdict,  which  is 

on  the  side  of  the  plaintiff.     It  is  true  to  fix  the  amount  of  damages,  fixes  it  as 

that  if  he  testified  in  favor  of  his  co-  well  for  the  party  defaulted  as  for  the 

defendant  he  might  completely  defeat  party   who    pleaded.      The  defaulted 

the  plaintiff  in  that  particular  action  defendant,  therefore,  has  a  direct  inter- 

and  escape  costs  himself,  but  it  thereby  est  in  favor  of  his  co-defendant,  the 

laid  the  foundation  for  a  separate  ac-  party  who  called  him,  to  reduce  the 

tion  against  himself,  and  it  was  clearly  damages."     Citing-  Thorpe  v.  Barber, 

to  his  interest  to  fasten  a  joint  liability  5  C.  B.  675 ;  57  E.  C.  L.  675. 

upon  the  defendants.     Shaw,  C.  J.,  in  But  it  seems  that  he  was  competent 

Columbian  Mfg.  Co.  V.  Dutch,  13  Pick,  for  the  plaintiff,  Wren    v,  Heslop,   12 

(Mass.)  125.  Jur.  600;  7  L.  }.  Q^B.  313;  although  it 

1.  In  Aetftons  ex  Delicto. —  In  Ward  was  ruled  otherwise  in  the  earlier  case 
V.  Haydon,  2  Esp.  552,  Liord  Kenyon,  of  Chapman  v.  Graves,  2  Campb.  333, 
at  nisi  frius^  said  that  a  defendant  in  note.  See  also  Ballard  v.  Noaks,  2  Ark. 
an  action  of  trover,  who  had  suffered  45;  Kennedy  v,  Philipy,  13  Pa.  St.  408. 
judgment  by  default,  was  a  competent  A  defendant  in  ejectment,  who  had 
witness  for  his  co-defendants.  But  this  suffered  judgment  by  default,  was  corn- 
case  has  been  overruled.  petent  on  behalf  of  tne  plaintiff  to  prove 

In  Mash  v.  Smith,  i  C.  &  P.  577;  xi  another  defendant  in  possession.    Doe 

E.  C.  L.  478,  which  was  a  similar  case,  v.  Green,  4  Esp.  198. 

Best,  C.  J.,  said  :*' If  this  man's  evidence  Audit  has  been  held,  also,  that  he 

is  to  be  admitted  to  give  a  complexion  might,  under  such  circumstances,  be  a 

to  the  case  it  may  go  to  reduce  the  witness  for  another  defendant  who  had 

damages  against  him,  and,  therefore,  I  pleaded.     Buller's    N.  P.    286,  citing 

am  of  opinion  he  is  clearly  interested  Dormer  v,  Fortescue,  Willes  343,  note, 

and  ought  not  to  be  received."  In  trespass  against  several  defend- 

And  in  Thorpe  v.  Barber,  5  C.  B.  ants,  where  some  of  them  did  not  plead 

675;  57  E.  C.  L.  675,  the  court  followed  and  no  judgment  by  default  was  taken 

the  reasoning  of  Best,  C.  J.,  in  Mash  against  them,  it  was   held   that  they 

V.  Smith,  I   C.  &  P.  577;  II  E.  C.  L.  might  be  witnesses  for  their  co-defend- 

478,  and  disapproved  the  doctrine  laid  ants,  as  no  evidence  was  offered  against 

down  by   Lord    Kenyon  in   Ward  v.  them  and  their  interest  was  in  the  ques- 

Haydon,  2  Esp.  552.  tion  at  issue  and  not  in  the  verdict. 

To  the  same   effect  are   Bohun    v,  Wakely  v.  Hart,  6  Binn.  (Pa.)  316. 
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(4)  Effect  of  a  Nolle  Prosequi,  or  Separate  Verdict. — If  a  nolU 
prosequi  were  entered  as  to  a  defendant,  it  put  an  end  to  the  pro- 
ceedings so  far  as  he  was  concerned,  and  his  competency  as  a 
witness  was  restored.^  So,  also,  in  actions  ex  delicto  against 
several  defendants,  if,  at  the  conclusion  of  the  proof,  there  was  a 
defendant  against  whom  there  was  no  evidence  whatever,  the 
court  might,  upon  motion,  dismiss  the  action  as  to  him,^  or  direct 
a  separate  verdict  in  his  favor,  in  order  to  restore  his  competency 
as  a  witness  for  his  co-defendants.'  But  if  there  was  any  evi- 
dence against  him  which  should  be  passed  upon  by  the  jury,  the 
court  would  not  thus  interfere,  but  would  let  the  trial  take  its 

1.  Moody  V.  Rex,  2  B.  &  C.  5^8;  9  Y.)  390;  Campbell  v.  Hood,  6  Mo.  211; 

E.  C.  L.  177;   Aflalo  V.  Fourdrinier,  6  Brown  v.  Burrus,  8  Mo.  26;  Benoist  t;. 

Bing.  306;  19  E.  C.  L.  89.     See  also  Sylvester,  26  Mo.  585;  Over  v.  Black- 

Hawkesworth  v.  Showier,  12  M.  &  W.  stone,  8  W.  &  S.  (Pa.)  71 ;  Higdon  r. 

45;  Wood  V,  Dodgson,  2  M.  &  S.  195;  Higdon,  6  J.J.  Marsh.  (Kj.)  53;  Beas 

Man  v»  Ward,  2  Atk.  229;   Spencer  v.  ley  v.  Bradley,  2  Swan(Tenn.)  180. 

Harrison,  2  C.   &   K.  429;  61    E.  C.  In  trespass  against  two  who  severally 

L.  429.  pleaded  the  general  issue,  it  was  held 

In  Emmett  v.  Butler,  7  Taunt.  607,  to  be  a  matter  of  discretion  with  the 

Park,  J.,  said:  **  In  a  case  tried  before  court  to  permit  one  to  be  tried  before 

Le  Blanc,  J.,  at  Lancaster,  the  case  of  a  the  other,  in  order  that,  if  he  were  ac- 

joint  contract,  one  defendant  was  al-  quitted,  he  mieht  be  competent  as  a 

lowed  to  be  examined  in  an  action  on  witness ;   but  if  they   were  tried   to* 

a  joint  contract  where  a  nolle  frosequi  gether  and  one  was  acquitted  and  the 

had  been  actually  entered  after  a  plea  other   convicted,    the    one    convicted 

of  bankruptcy."  should   not  be  granted  a  new  trial  in 

In   assumpsit  against  several   part-  order  that  he  might  have  the  benefit 

ners,  one  of  them  pleaded  his  discharge  of  the  other's  testimony.    Sawyer  v. 

in  bankruptcy,  and  thereupon  a  n^U  Merrill,  10  Pick.  (Mass.)  16.    See  also 

frosequi  was  entered  as  to  him.     It  was  Dougherty  v.  Dorsey,  4  Bibb    (Ky.) 

held  that  he  was  a  competent  witness  for  207;  Gilmore  t^.  Bowden,  12  Me.  412; 

his  co-partners,  provided  he  released  all  Ranny  v.  Church,  2  Root  (Conn.)  420. 

his  interest  in  the  surplus  of  his  effects.  But  where  several  defendants  joined 

Butcher  v.  Forman,6  Hill  (N.  Y.)  583.  in  a  justification  of  the  trespass,  it  was 

But  in  Irwin  v.  Shumaker,  4  Pa.  St.  held  that  the  court  could  not  sever  the 

199,  wherein  a  nolle  prosequi  was  en-  justification   and  say  in  advance  that 

tered  as  to  a  defendant,  after  a  plea  of  one  should  be  acquitted  and  another 

discharge  in  bankruptcy,  the  court  held  not,  when  they  all  put  themselves  on 

that   he    was    not    thereby     rendered  the  same  terms.    Bates   v.  Conkling, 

competent  as  a  witness  for  his  co-de-  10  Wend.  (N.  Y.)  392;  Higby  v.  Wil- 

fendants.  Hams,  16  Johns.  (N.  Y.)  217. 

8.  Elwell  V.  Martin,  Ware  (U.  S.)  One  of  several  defendants  in  an  ac- 

3;  Brown  v,  Howard,  14  Johns.  (N.  tion   ex   delicto,  being  acquitted  in  t 

f.)  119;   Van  Deusen  v.  Van  Slyck,  justice's   court,   was  not  a  competent 

15   Johns.    (N.    Y.)    223;    Barney  v.  witness  on  the  trial  of  an  appeal  when 

Cuttler,  I  Root  (Conn.)  489.  the  opposite  party  appealed.    Bates  v. 

'*  Where  a  material  witness  for  the  Conkling,  10  Wend.  (N.  Y.)  389. 
plaintiff  is  by  mistake  made  a  defend-  But  where  one  of  two  defendants  ap- 
ant,  the  court  will,  on  motion,  suffer  pealed  from  a  judgment  against  both  of 
his  name  to  be  struck  out  of  the  record,  them,  the  other  was  a  competent  wit- 
even  after  issue  joined,  and  then  he  ness  on  the  trial  of  the  appeal,  as  his 
may  be  examined.'*  i  Phil.  Ev.  (5th  failure  to  appeal  left  him  without  fur- 
Am.  ed.),  p.  46,  star  p.  54,  citing  i  Sid.  ther  interest  in  the  proceedings.  Good- 
441;  Buller's  N.  P.  205.  See  also  Berr-  hue  v.  Palmer,  13  Ind.  457. 
ington  V,  Fortesque,  Cas.  temp.  Hardw.,  Where  one  of  the  defendants  pleaded 
162,  163.  infancy,  that  issue  might  be  tried  first, 

8.  Bates  V.  Conkling,  10  Wend.  (N.  and  it  being  found  in  his  favor   he 
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regular  course.^  As  to  whether  or  not  a  separate  verdict  might 
be  directed  for  this  purpose  in  actions  ex  contractu^  the  decisions 
are  not  in  harmony.* 

(5)  Exceptions  to  the  Rule — (a)  At  Comiium  Law. — There  were 
some  recognized  exceptions  to  the  rule  excluding  the  testimony 

tnigbt  be  sworn  and  examined  as  a  wit-  S.  In  Aotloiu  ax  Contraotn. — In    an 

ness.    Rohrer  v,  Morningstar,  18  Ohio  action  ex  contractu,  it  was   held  that 

579.  where  a  party  was  improperly  joined 

In  an  action  of  tort  against  two  co-  as  a  defendant,  the  court  or  jury,  upon 

defendants,  if  one  of  them    has  been  application,  should  first  pass  upon  his 

separately  tried     and     acquitted,    the  case,  and  after  his  discharge  he  might 

other  may,  upon  his  trial,  examine  the  be  examined  as  a  witness  for  the  other 

acquitted  defendant  as  a  witness.    Car-  defendants.     Domingo  v,  Getman,  9 

penter  v.  Crane,  5  Blackf.  (Ind.)  119.  Cal.  97;  Brown  v.  L^wis,  25  Mo.  335. 

Time   to   Dtraot   Verdict. — ^The    de-  See  also  Harrison  v,  Johnson,  18  N.J. 

cisions  are  not  harmonious  as  to  what  Eq.  420.  But  it  is  doubtful  whether  the 

is  the  proper  time  to  direct  a  separate  court  has  authority  to  sever  the  issues 

verdict  for  this  purpose.   In  some  cases  in  such  cases. 

it  was  held  that  it  should  not  be  done  In   Schermerhorn  v.  Schermerhorn, 

until  all  the  evidence  on  both  sides  was  1  Wend.  (N.  Y.)  119,  which  was  an  ac- 

in.    Wright  V,  Paulin,  R.  &  M.  128;  tion  of  assumpsit  on  a  promissory  note 

Huxley  v.  Berg,  i  Stark.  98 ;  2  E.  C.  L.  against  five  defendants,  two  of  tne  de- 

46;  Wynne  v.  Anderson,  3  C.  &  P.  596 ;  fendants  pleaded  their  discharge  in  in- 

14  E.  C.  L.  471.  solvency ;  the  trial  court  instructed  the 

Rutin  Child  v.  Chamberlain,  6  C.  &  jury  to  pass  on  the  liability  of  one  of 
P.  213;  25  E.  C.  L.  362,  Parke,  J.,  said  them  first,  and,  after  a  verdict  in  his  fa- 
it was  settled  by  the  unanimous  opinion  vor,  he  was  admitted  as  a  witness  for 
of  the  judges  that  the  separate  verdict  his  co-defendants.  The  result  was  a 
should  be  directed  at  the  conclusion  of  verdict  for  the  defendants,  which,  upon 
the  plaintiffs  case.  To  the  same  effect  appeal,  was  set  aside  and  a  new  trial 
are  Russell  x>.  Rider,  6  C.  &  P.  416;  25  ordered.  See  also  comments  upon  this 
£.  C.  L.  463;  Bates  v,  Conkling,  10  case,  by  Harris,  J.,  in  Safford  v,  Law- 
Wend.  (N.  Y.)  390;  Cochran  v.  Am-  rence,  6  Barb.  (N.  Y.)  569,  and  Berry 
men,  16  111.  316;  Hood  v,  Mathis,  21  v,  Stevens,  71  Me.  503,  where,  in  an  ac- 
Mo.  308.  tion  of  assumpsit,  it  was  held  that  the 

Again  it  was    held    to  be  a  matter  court  should  not  allow  a  separate  ver- 

within   the   discretion    of    the    court,  diet  for  one  of  the  defendants,  in  order 

Sowell  V.  Champion,  6  Ad.  &  EI.  407;  to  qualify  him  as  a  witness  for  his  co- 

33  E.  C.  L.  92;    White  v.  Hill,  6  Q^.  B.  defendants. 

487;  51  E.  C.  L.  487.     See  also  Over  i;.  Bankmptoy    of    Party.  —  The    mere 

Blackstone,  8  W.  &  S.(Pa.)  71 ;  Brown  pleading  of  a  bankrupt  or  insolvent 

V.  Burrus,   8  Mo.    26;    Prettyman  v,  discharge  was  not  alone  sufficient  to 

Bean,  2  Harr.  (Del.)  A94.  render  a  party  a  competent  witness. 

In    the   exercise  01   this  discretion.  Raven  v.  Dunning,  3  Esp.  25 ;  Currie  v, 

Wilde,  C.  J.,  after  animadverting  on  Child,  3  Campb.  283 ;  Given  v.  Albert, 

the  practice  of  joining  parties  for  the  5  W.  &  S.  (Pa.)  338.    See  also  Safford 

purpose  of  excluding  their  testimony,  v,  Lawrence,  6  Barb.  (N.  Y.)  570. 

directed  a  verdict  for  a  defendant  so  In   Currie  v.  Child,  3  Campb.  283, 

joined  at  once  upon  the  conclusion  of  Lord  Ellenborough  refused  to  order  a 

the  plaintiff's  case.    Neilau  v.  Hanny,  separate  verdict  in  favor  of  a  defendant 

2  C.  &  K.  710;  61  E.  C.  L.  710.  who  had  established  the  issue  of  bank- 

1.  Brown  v.  Howard,  14  Johns.  (N.  ruptcy  in  order  that  he  might  be  quali- 

Y.)  119;  Van  Deusen  7\  Van  Slyck,  15  fied   as  a  witness  in   the  case.    And  a 

Johns.  (N.  Y.)  223;  Bates  v,  Conkling,  similar  ruling  was  made  in  Emmett  v, 

10  Wend.  (N.   Y.)   390;   Campbell  v.  Butler,  7  Taunt.  599.     But  in  the  later 

Hood,  6  Mo.  211;  Steamboat  Prairie  case  of  Bate  v.  Russell,  M.  &  M.  332; 

Rose  V.  Cross,  34  Mo.  109;  Dallas,  J.,  22  E.  C.  L.  327,  the  court  permitted  a 

in   Emmett  v.  Butler,  7  Taunt.   607 ;  separate  verdict  in  favor  of  a  bankrupt 

Brotherton  v,  Livingston,  3  W.  &  S.  defendant,  who  was  then  admitted  as 

(Pa.)  334.  a  competent  witness.     See  also  Afialo 
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of  parties  to  the  record  ;  for  example,  where  the  defendant  had, 
by  other  evidence,  been  proved  guilty  of  gross  fraud,  willful  inter- 
ference with  the  plaintiff 's  property,  or  spoliation  thereof,  the 
plaintiff  himself  was  competent  to  prove  the  amount  of  his  dam- 
ages where  other  evidence  on  the  question  was  not  obtainable.^ 
In  many  cases,  the  necessity  for  such  evidence,  in  order  to  pre- 
vent a  failure  of  justice,  was  regarded  as  the  true  reason  for  the 
exception  ;*  and  this  reasoning  being  followed  to  its  logical  con- 
clusion, it  was  held  that  in  actions  against  carriers  and  innkeep- 
ers for  the  loss  of  baggage,  where  the  liability  of  the  bailee  was 

V.  Fourdrinier,  6  Bing.  306 ;  19  E.  C.  to  recover  damages  for  the  robbery  of 

L.  89;  Hawkes worth   7'.   Showier,    12  the  plaintiff,  he  was  competent  ^x  n^r^j* 

M.  &  W.  45.  sitaie  to   prove   the  robbery  and  the 

In  Steele  v.  Phoenix  Ins.  Co.,  3  Binn.  amount  of  his  damages.  Bennet  r. 
(Pa.)  306,  it  was  held  that  a  plaintiff.  Hundred  of  Hertford,  Stj.  233,  2  Rolle 
who,  after  the  commencement  of  a  suit,  685  ;  Norris'  Peake  223,  note.  And  in 
made  an  assignment  and  received  his  an  action  against  a  county  for  the  de- 
discharge,  was  a  competent  witness,  struction  of  property  by  a  mob,  the 
provided  all  the  costs  were  paid  before  plaintiff  might  testify  to  the  ownership 
he  was  sworn.  But  the  doctrine  of  this  and  value  of  w^earing  apparel  de- 
case  was  completely  exploded  in  Mc-  stroyed  ;  but  was  not  competent  to 
Clelland  v,  Mahon,  i  Pa.  St.  364.  And  prove  the  destruction  of  household 
in  two  later  cases.  Wolf  v.  Fink,  i  Pa.  furniture,  etc.  County  v.  Leidy,  10  Pa. 
St.  435 ;  44  Am.  Dec.  141,  and  Bittinger  St.  45. 

V.   Keys,  2    Pa.    St.  459,    it  was  held  In   Queener  v.  Morrow,  i    Coldw. 

that  a  party  who  was  a  certified  bank-  (Tenn.)  123,  it  appeared  that  a  trunk 

rupt  at  the  time  of  the  bringing  of  the  containing  about  $2,500  in  bank  notes 

action,  was  not  a  competent  witness,  had   been  feloniously  taken  from  the 

although  free  of  interest.  To  the  same  plaintiff's  dwelling  house.    He  brought 

effect  is  Mills  v.  Lee,  4  Hill  (N.  Y.)  an   action,  as   for  money  had  and  re- 

549.  ceived,  against  the  defendant  for  the 

1.  In  Herman  v.  Drinkwater,  i  Me.  amount   alleged  to   have  been  in  the 

27,  it  appeared  that  the  defendant,  the  trunk.     The   felonious   taking  of  the 

master  of  a  ship,  broke  open  the  plain-  trunk  was  proved,  and  there  was  evi- 

tiff's  trunk  and  rified  it  of  its  contents,  dence  tending  to  fix  the  liability  on  the 

The  delivery  of  the  trunk  to  the  defend-  defendant;   and  it  was  held  that  the 

ant  and  his  tortious  acts  having  been  plaintiff  himself  was  competent  to  tes- 

proved  aliunde^  it  was  held  that  the  tify  to   the   amount  of  money  in  the 

plaintiff  was  competent  to  testify  to  the  trunk,  he  being  unable  to  establish  the 

particular  contents  of  the  trunk,  on  the  fact  by  any  other  evidence, 

ground  of  necessity.     See  also  Garvey  8.  It  was  laid  down  in  Buller's  N.  P. 

V.  Camden,  etc.,  R.  Co.,  1   Hilt.  (N.  289,  that  a  party  who  has  an  interest 

Y.)  280.  will  be  admitted  where  no  other  cvi- 

So  where  bailiffs,  in  serving  an  execu-  dence  is  reasonably  to  be  expected, 

tion,  embezzled  money  which  they  dis-  And  in  Lancum  v.  Lovell,  9  Bing. 

covered  secretlj'  hidden  in  a  wall,  and  465 ;  23  E.  C.  L.  335,  this  doctrine  was 

otherwise  despoiled  the  debtor's  goods,  approved  by  all  the  judges  in  England. 

it  was  held  that  the  debtor,  who  sued  To  the  same  effect  is  Lampley  r.  Scott, 

them  for  the  recovery  of  the  money  and  24  Miss.  528*. 

other  damages,  was  a  competent  witness  In  U.  S.  v.  Clark,  96  U.  S.  41,  Miller, 

to  prove  his  damages.     Childrens   f .  J.,  said :  "  We  are  of  opinion  that  by 

Saxby,  1   Vern.  207 ;  i   Eq.  Cas.  Abr.  the  rules  of  evidence  derived  from  the 

229.  See  also  Anonymous,  cited  in  East  common  law,  as  it  is  understood  in  the 

India  Co.  v.  Evans,  i  Vern.  308,  where  6^«l7^^/ 5/tf/w,  whenever  it  becomes  im- 

it  appeared  that  a  man  ran  away  with  a  portant  to  ascertain  the  contents  of  a 

casket  of  jewels.  box,  trunk,  or  package,  which  has  been 

So,  also,  in   an   action    against    the  lost  or  destroyed  under  circumstances 

Hundred,  under  the  statute  of  Winton,  that  make  someone  liable  in  a  court  of 
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established  by  other  evidence,  the  plaintiff  was  competent   to 

prove  the  list  of  articles  lost  and  their  value,  if  other  proof  could 
not  be  obtained.^  But  in  other  jurisdictions,  it  was  held  that  the 
plaintiff 's  testimony  was  admitted  only  in  odium  spoliatoris,  and, 
consequently,  should  be  excluded  where  nothing  more  culpable 
than  negligence  was  chargeable  to  the  bailee.* 

justice  for  the  loss,  and  the   loss   and  Ian  v.  Ohio,  etc.,  R*  Co.,  39  Mo.  1x4; 

liability  are  established  by  other  testi-  Williams  v.  Frost,  39  Mo.  516;  Taylor 

mony,  the  owner  or  party  interested  in  v.  Monnot,  4  Duer  (N.  Y.)  116;  Op- 

the  loss,  though  he  may  be  a  party  to  penheimerv.  Edney,9  Humph.(Tenn.) 

the  suit,    is  a  competent   witness  to  393;  Johnson    v.   Stone,    11    Humph, 

prove  the  contents  so  lost  or  destroyed.  (Tenn.)4i9.     See  also  U.  S.  v.  Clark, 

This  is  one  of  those  exceptions  to  the  96  U.  S.  37. 

rigorous  rule  of  the  common  law  ex-  In  Illinois^   it  was  held  that  under 

eluding  parties  and  persons  having  an  such  circumstances   the    plaintiff  was 

interest  in  the  result  of  the  suit  from  competent  to  prove  the  contents  of  the 

becoming  witnesses  in  their  own  behalf,  lost   trunk  from  the  necessity  of  the 

which  has    been   ingrafted  upon  that  case,  but  not  to  prove  the  value  of  the 

system.    It  is  founded  in  the  necessity  trunk  or  of  its  contents,  unless  it  was 

of  permitting    the    only    party    who'  shown  that  other  evidence  could  not  be 

knows  the  matter  to  be  proved  to  testi-  had.     Illinois  Cent.  R.  Co.  v,  Taylor^ 

fy.  in  order  to  prevent  an  absolute  fail-  24  111.  323;  Davis  v,  Michigan  South- 

ure  of  justice,  where  his  right  to  relief  ern,  etc.,  R.  Co.,  22  111.  278;   Illinois 

has  been  established  by  other  evidence.  Cent.  R.  Co.  v,  Copeland,  24  111.  332 ; 

We  are  aware  that  there  is  a  conflict  76  Am.  Dec.  749. 

of  authority  on  this  point,  but  we  be-  In  Pennsylvania,,  the  rule  was  con- 

lieve  the  preponderance  is  in  favor  of  fined  to  such  articles  as  were  necessary 

the  proposition   we  have   stated,   and  for   the  convenience   and   use    of  the 

looking  at  it  as  a  matter  of  principle,  traveler,  Clark   v.   Spence,  10   Watts 

in  the  light  of   the  progress  of  legisla-  (Pa.;  335;  and  the  plaintiff  was  incom- 

tlon  and  judicial  decision  in  the  direc-  petent  to  prove   that  the  trunk   con- 

tion  of  more  liberal  rules  of  evidence,  tained  money,  or  the  amount  thereof, 

we  have  no  hesitation  in  adopting  it  in  David  v,  Moore,  3  W.  &  S.  (Pa.)  230. 

the  absence  of  legislation  by  Congress  But   there  seems  to  be  no  reason  for 

on  the  subject."  this  restriction  of  the  rule,  where  the 

But  a  party  might  not  testify  in  his  amount  of  money  is  not  in  excess  of 
own  behalf,  if  it  appeared  that  another  the  passenger's  necessary  expenses  on 
person  knew  the  same  facts,  although  his  journey,  and  it  was  so  held  in  John- 
such  person  resided  in  another  state,  son  v.  Stone,  11  Humph.  (Tenn.)  419. 
Evans  v.  Hardgrove,  11  Tex.  210.  The  exception  was  confined  to  bag- 

1.  In  12  Viner's  Abr.  24,  pi.  34,  it  is  gage  and  did  not  extend  to  contracts 
said:  "On  a  trial  at  Bodmyr,  coram  of  affreightment.  Wright  v.  Caldwell, 
Montague,  B.,  against  a  common  car-  3  Mich.  51 ;  Adams  Express  Co.  t;. 
rier,  a  question  arose  about  the  things  Haynes,  42  111.  90. 
in  a  box,  and  he  declared  that  this  was  A  party  was  not  competent  to  prove 
one  of  those  cases  where  the  party  the  delivery  of  his  baggage  to  the 
himself  might  be  a  witness  propter  ne-  bailee.  Pope  v.  Hall,  14  La.  Ann.  324. 
cessitatem  ret.  For  everyone  did  not  2.  In  Snow  v.  Eastern  R,  Co.,  12 
show  what  he  put  into  his  box."  This  Met.  (Mass.)  44,  which  was  an  action 
language  is  quoted  and  followed  in  against  a  railroad  company  to  recover 
Douglass  V,  Montgomery,  etc.,  R.  Co.,  damages  for  the  loss  of  a  trunk  by  their 
37  Ala.  641;  79  Am.  Dec.  76;  Pettigrew  negligence,  it  was  held  that  the  plain- 
ts. Barnum,  II  Md.  445;  69  Am.  Dec.  tiff  was  not  a  competent  witness,  al- 
212;  Clark  t/.  Spence,  10  Watts  (Pa.)  though  he  had  no  other  evidence.  After 
336.  commenting  upon  the  authorities,  the 

To  the  same  effect  are  Dibble  v.  court  said :  '*  These  cases  proceed  up- 
Brown,  12  Ga.  217;  56  Am.  Dec.  460;  on  the  criminal  character  of  the  act 
Kitchen  V.  Robbins,  29Ga.  713;  Indi-  and  are  limited  in  their  nature.  The 
ana  Cent.  R.  Co.  v.  Gulick,  19  Ind.  83;  present  case  does  not  fall  within  the 
Parmelee  v,  McNulty,  19  111.  556 ;  No-  principle.      Here  was  no  robbery,  no 
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If  a  written  instrument  which  was  material  evidence  in  the 
case  could  not  be  produced  upon  the  trial,  and  it  was  established 
by  proof  aliunde  that  it  once  existed,  a  party  was  competent  to 
testify  to  collateral  matters  necessary  to  lay  a  foundation  for  the 
introduction  of  secondary  evidence  of  its  contents.*  And  gener- 
ally, in  preliminary  matters  which  were  auxiliary  to  the  trisd,  and 

tortious  taking  away  by  the   defend-  Ohio  1^6;  M'Dowell  v.  Hall,  a  Bibb 

ants,  no  fraud  committed.     It  is  simply  (Ky.)  630;  Hamit  v,  Lawrence,  3  A. 

a    case  of    negligence  on    the  part  of  K.  Marsh.  (Ky.)  366;  Hart  7*.  Strode, 

carriers.      The    case    is   not    brought  2  A.  K.   Marsh.  (Kv.)   115;  Drake  r. 

within   any  exception  to  the  common  Vaughan,   6  J.  J.  Marsh.  (Ky.)   145; 

rule,  and  is  a  case  of  defective  proof  Meeker  v.  Jackson,  3  Yeates  (Pa.)  442; 

on  the  part  of  the  plaintiff,  not  arising  Chamberlain  v,  Gorham,  20  Johns.  (N. 

from  necessity  but  from  want  of  cau-  Y.)  144;  Jackson  v.  Frier,  16  Johns.  (N. 

tion.    To  admit  the  plaintiff 's  oath  in  Y.)    193;    Fitch   v,   Bogue,  19  Conn, 

cases  of  this  nature  would   lead,  we  289;  Witter  v.  Latham,  12  Conn.  393 

think,  to  much  greater  mischiefs  in  the  (&7^«rr»//;ij^ Coleman  v.  Wolcott,4Dar 

temptation  to  frauds  and  perjuries  than  (Conn.)  3&);  Read  v,  Brookman,  3  *t. 

can   arise    from  excluding  it.      If  the  R.  151 ;  McNiel  v.  McClintock,  5  N. 

party  about  to  travel,  places  valuable  H.  355;  Ben  i;.  Peete,2  Rand  (Va.)539. 

articles    in   his  trunk,  he  should  put  Where  evidence  had  been  given  from 

them  under  the  special  charge  of  the  which   the  jury  might  infer  that  the 

carrier,  with  a  statement  of  what  they  plaintiff    had    been    in    possession  of 

are  and  of  their  value,  or  provide  other  a  lottery  ticket,  it  was   held  that  he 

evidence  beforehandof  the  articles  taken  was  a  competent  witness  to  prove  its 

by  him.''    To  the  same  effect  are  Smith  loss.     Snvder  v,  Wolfley,  8  S.  &  R. 

V.  North  Carolina  R.  Co.,  i  Winst.  (N.  (Pa.)  328.' 

Car.)  203;    Packard  v.   Northcraft,  2  In   North  Carolina^  it  was  held  in 

Mete.  (Ky.)  439;  Garvey  v.  Camden,  the  two  early  cases  of  Blanton  v.  Mil- 

etc,  R.  Co.,  I  Hilt.  (N.  Y.)  280.   Block  ler,  i   Hayw.  (N.  Car.)  4;  Seckrightr. 

V.  The  Trent,  18  La.  Ann.  664,  was  de-  Bogan,  i   Hayw.  (N.  Car.)  176,  Siat  a 

cided  upon  the  statutes  of  the  State  of  plaintiff  was  competent  to  prove  the 

Louisiana  rather  than  upon  the  princi-  loss  of  his  deed.     But  in  the  later  case 

pies  of  the  common  law.  of  Cotton   v.  Beasley,  2   Murph.  (N. 

In  Christian  r.  U.  S.,  7  Ct.  of  CI.  Car.)  259,  it  was  held  that  a  plaintiff 

431,   it  was    held  that  the  exception  was  not  competent  to  prove  the  loss  of 

should  be  confined  to  cases  where  the  a  bond  on  which  he  sued  in  a  court  of 

defendant  was  a  wrongdoer.  law,  but  that  he  might  do  so  in  a  court 

1.  Although  a  party  was  not  compe-  of  equity,  where  be  would  be  required 

tent  to  prove  the  execution  or  contents  to  enter  into  a  bond  to  indemnify  the 

of  such  instrument,  he  was  coitipetent,  defendant    against  any    demand   that 

■after  proof  of  its  execution,  to  prove  the  might  subsequently  be  made  upon  the 

loss  or  destruction  of  the  same,  in  order  bond  on  which  he  sued.    To  the  sante 

to  the  proof  of  its  contents  by  other  effect  are  Davis  v.  Benbow,  2  Bailey  (S. 

witnesses.     Riggs  t^  Tayloe,  9  Wheat.  Car.)  427,  and  Penfield  v.  Cook,  i  Aik. 

<U.  S.)  483;  Tayloe  v.  Riggs,  i  Pet  (U.  (Vt.)  96. 

^.)   59I)   per   Marshall,  C.  J.;  Doe  v.  Where  the  claim  was  founded  on  a 

Winn,  5  Pet.  (U.  S.)  233,  per  Story,  J.;  book  account  and  the  books  were  lost, 

Boyle  V,  Arledge,  Hempst.  (U.  S.)62o;  a  party  might  be  examined  on  oath  to 

DeLane  v.  Moore,   14   How.  (U.  S.)  prove  the  loss  of  the   books,  though 

253;    Kellogg  V.  Norris,  10  Ark.    18;  their  contents  must  be  proved  by  other 

Moore  v.  Maxwell,  18  Ark.  469;  Davis  witnesses.    Smiley  v,  Dewey,  17  Ohio 

V.  Spooner,  3  Pick.  (Mass.)  284;  Taun-  156. 

ton  Bank  v.  Richardson,  ^  Pick.  (Mass.)  A  party  was  competent  to  prove  thit 

436;  Donelson  v.  Taylor,  8  Pick.  (Mass.)  a  subscribing  witness  to  a  deed  was  dead, 

390 ;  Poignand  v.  Smith,  8  Pick.  (Mass.)  in  order  to  let  in  secondary  proof  of  its 

^78;   Page  V,  Page.    15  Pick.  (Mass.)  execution.    Douglass  v,  Sanderson,  i 

368;  Blanton  v.  Miller,  i  Hayw.  (N.  Yeates   (Pa.)    15;   2  Dall.   (Pa.)   116; 

Car.)  4;  Seekright  v,  Bogan,  i  Hayw.  Jackson  v.  Davis,  5  Cow.  (N.  Y.)  123; 

<N.  Car.)    176;  Smiley  v.  Dewey,  17  15  Am.  Dec.  451. 
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did  not  involve  the  main  question  in  issue,  and  were  addressed 
to  the  court  for  its  decision,  the  oath  of  a  party  might  be  received 
for  the  enlightenment  of  the  court.* 

(b)  In  Ifoity. — The  sworn  answer  of  a  defendant  in  a  suit  in 
equity  is  evidence  for  him,  as  well  as  against  him,  in  so  far  as  it 
is  responsive  to  the  bill.  The  complainant,  by  calling  upon  him 
to  answer  the  allegations  of  the  bill,  thereby  admits  his  credibility 
as  a  witness ;  and  the  positive  denials  of  the  answer  are  conclusive, 
.unless  they  are  overcome  by  the  testimony  of  two  witnesses  or 
of  one  witness  supported  by  corroborating  circumstances.*  When, 

So,  also,  a  party  was  competent  to  X2  N.  H.  577;    Hollister   v,   Barklej, 

prove  notice  to  the  adverse  party  to  11  N.  H.  501;  Miles  v.  Miles,  32   N. 

produce  a  paper  in  question.    Jordan  H.  147;  64  Am.  Dec.  362;  Stearns  v, 

V.Cooper, 3  S.&  R.  (Pa.)  564;  Siltzell  Stearns,    23    N.  J.    Eq.    167;    Neville 

V,  Michael,  3  W.  &  S.  (Pa.)  329.  v,  Demeritl,  2  N.  J.  Eq.  321 ;  Bird  v, 

1.  Marshall,  C.J.,inTayloez;.  Riggs,  Styles,  18  N.  J.  Eq.  297;  DeHart  v. 

I  Pet    (U.   S.)   591,  citing  Forbes  v,  Baird,  19  N.  J.  Eq.  423;  Hart  v.  Ten 

Wale,  I  W.  Bl.  532;  Morrow  v.  Saun-  Eyck,  2  Johns.  Ch.  (N.  Y.)  92;  Staf- 

ders,  3  Moore  671 ;  Fortescue's  Case,  ford   v.  &ryan,  x  Paige  (N.  Y.)   239; 

Godb.   193;    Anonymous,  Godb.  326;  Ruhlig   v.    Wiegert,    49  Mich.     399; 

Jackson  V.  Frier,  10  Johns.  (N.  Y.)  193.  Matteson    v.    Morris,    40    Mich.    52; 

See  also  Soresby  v.  Sparrow,  2  Stra.  Roberts  v.  Salisbury,  3  Gill  &  J.  (Md.) 

1 186;  Jevens  v,  Harridge,  i  Saund.  9;  425;  Watklns  v,  Stockett,  6  Har.  &  J. 

Cook  V.  Remington,  6  Mod.  237;  Ward  (Md.)  435;  Dance  v.  Dance,  56   Md. 

V,  Apprice,  6  Mod.  264.  437;  Jones  r.  Belt,  2  Gill  (Md.)    106; 

%.  Glynn  v.  Bank  of  England,  2  Ves.  Voshell  v,  Hynson,  26  Md.  83 ;  Camp 

38;  Pemby  v,  Mathew,  i  Bro.  C.  C.  52 ;  v,  Simon,  34  Ala.  i?6;  Panton  v.  Tefft, 

Arnot  V.  Biscoe,  x  Ves.  95 ;  Jansoxi  v.  22  111.  367 ;  Barton  v.  Moss,  32  111.  50; 

Rany,  2  Atk.  X40;  Speed  v,  Martin,  2  Fish  v.  Stubbings,  6^  111.  492;  Steven- 

Comyns  587;  Walton  v.  Hobbs,  2  Atk.  son  v.  Mathers,  67  III.  123;  Myers  v, 

19;  Christ-Colleffe  v.  Widdrington,  2  Kinzie,  26  III.  36;  Appleton  v.  Horton, 

Vern.  283;  Kingdome  v.  Boakes,  Prer.  2C  Me.  23;  Pusey  v,  Wright,  ji  Pa.  St. 

Ch.  X9;  Plampin  v,  Betts,  i  Vern.  272;  387;  White  v,  Hampton,  10  Iowa  238; 

Alam  V.  Jourdan,  i  Vern.  161 ;  Mor-  Gillett  v.  Robbins,  12  Wis.  319;  Spence 

phett  V.  Jones,  x  Swanst.  172;  Morti-  i\  Dodd,  19  Ark.  166;  Hill  v.  Bush,  19 

merr.  Orchard,  2  Ves.  Jr.  2^3;  Crans-  Ark.  522;  Clark  v.  Oakley,  4  Ark.  236; 

town  r;.  Johnston,  3  Ves.  Jr.  171;  Bid-  Roberts  v,  Totten,  13  Ark.  609;  Pur- 

dulph  V.  St.  John,  2  Sch.  &  L.  532;  cell  v.  Purcell,  4  Hen.  &  M.(Va.)  5T1; 

Evans  V.  Bicknell,  6  Ves.  Jr.  174;  Lind-  Beverley  v,  Walden,  20  Gratt.   (Va.) 

say  V.  Lynch,  2  Sch.  &  L.   i;  Cooth  147;  Powell  v,  Manson,  22  Gratt.  (Va.) 

r.  Jackson,  6  Ves.   Jr.  40;   Savage  v.  177;  Gray   z\  Faris,  7  Yerg.  (Tenn.) 

Brocksopp,  18   Ves.  Jr.  336;  Cooke  V.  155;    Stephens  v,  Orman,    10   Fla.  9; 

Clay  worth,    x8  Ves.   Jr.   12;   Dawson  Petty  v.  Taylor,   5  Dana    (K3'.)    598; 

V.  Massey,  i  Ball  &  6.  234;  Pilling  v.  Mason  v.  Peck,   7  J.  J.   Marsh.   (Ky.) 

Armitage,    12  Ves.    Jr.   78;   Watts  v,  301;  Green  r.  Tanner,  8  Met.  (Mass.) 

Hyde,  12  Jur.  661 ;  Keys  v,  Williams,  3  432;    Martin  v.  Sale,   Bailey   Eq.   (S. 

Y.  &  C.  55;  Jordan  v.  Money,  5  H.  L.  Car.)  i ;  Rowe  v.  Cockrell,  Bailey  Eq. 

C^.iZ$  {reversing  21  L.  J.  Ch.  893);  (S.  Car.)    126;  Magwood  v.  Lubbock, 

Hughes  r.  Blake,  6  Wheat.  (U.S.)  468;  Bailey  Eq.  (S.  Car.)   382;  Johnson  v, 

Laogdon  V.  Goddard,  2  Storv  (U.  S.)  Slawson,    Bailey    Eq.    (S.    Car.)  463; 

367;  Daniel  v.  Mitchell,  i  Sto'rv  (U.  S.)  Hughes  v.   Blackwell,  6  Jones  Eq.  (N. 

173;  Cushing  V.  Smith,  3  Story  (U.  S.)  Car.)  73;  Hill  v.  Williams,  6  Jones  Eq. 

556;  Towne  v.  Smith,  i   Woodb.  &  M.  (N.  Car.)  242. 

CU.  S.)  115;  Morgan  v,  Tipton,  3  Mc-        In  some  cases  there  may  be  circum- 
Lean(U.  S.)  339;  Tobey  v.  Leonard,  2  stantial  evidence  strong  enough  of  it- 
Wall.  (U.  S.)  423;  Johnson  r.  Richard-  self  to  overcome  the  answer.     Gould  v. 
son,  38  N.  H.  353;    Moors  v.  Moors,  Williamson,  21  Me.  273. 
17  N.   H.   483;    Dodge    v.   Griswold,         In  Clark  r.  Van  Riemsdyk,  9  Cranch 
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however,  the  answer  .contains  new  matter,  not  responsive  to  the 
allegations  of  the  bill  or  to  the  interrogatories  included  in  or  ap- 
pended to  the  same,  which  is  put  in  issue  by  replication,  the  defend- 
ant's  sworn  answer  is  not  proof  of  such  matter.  He  must  estab- 
lish allegations  so  made  by  independent  proof,  in  like  manner  as 
the  complainant  must  establish  the  allegations  of  the  bill  when 
they  are  put  in  issue  by  the  answer.*  But  if  no  replication  is 
filed,  and  the  case  is  heard  on  bill,  answer  and  exhibits,  without 
proof,  the  allegations  in  a  sworn  answer,  whether  responsive  to 
the  bill  or  not,  must  be  considered  as  true.* 


(U.  S.)  154,  Marshan,C.  J.,8aid:"The  2  Stew.  &   P.  (Ala.)    i6i;  Brandon  v. 

general  rule  that  either  two  witnesses  Cabiners,  10  Ala.  155;  Roberts  v.  Stie- 

or  one  witness  with  probable  circum-  leman,  78  111.  120;  O'Brian  v.  Fry,  02 

stances  will  be  required  to  outweigh  an  111.  274;  Wells  v.  Houston,  37  Vt.  245; 

answer  asserting  a  fact  responsively  to  McDaniels  v.  Barnum,  5  Vt.  279;  Mott 

a  bill,  IS  admitted.     The  reason  upon  v.  Harrington,  12  Vt.  199;  Cannon  v. 

which  the   rule  stands   is  this:      The  Norton,  14  Vt.  178;  Lane  f.  Marshall, 

plaintiff  calls  upon   the  defendant   to  15  Vt.  85;  Pierson  v.  Clayes,  15  Vt.93; 

answer  an    allegation  he  makes,  and  McDonald   v,  McDonald,  16  Vt.  630; 

thereby  admits  the  answer  to  be  evi-  Allen   v.  Mower,  17  Vt.  61 ;  Sanborn 

dcnce.     If  it  is  testimony,  it  is  equal  to  v.  Kittredge,  20  Vt.  632  ;  50  Am.  Dec. 

the   testimony  of  any  other  witness;  58;  Fisler  v.  Porch,  10  N.  J.  Eq.  243; 

and   as  the   plaintiff  cannot  prevail  if  Neville  v.  Demeritt,  2   N.  J.  Eq.  321; 

the  balance  of  proof  be  not  in  his  favor,  Dickey  z>,  Allen,  2  N.J.  Eq.  40;  Wi- 

he  must  have  circumstances  in  addition  nans   v,   Winans,   19   N.   J.    Eq.  220; 

to  his  single  witness,  in  order  to  turn  Roberts  r.  Birgess,  20   N.  J.  Eq.   139; 

the  balance."  Brown  v.  Kahnweiler,  28  N.  J.  Eq.311; 

The  answer  may  itself  bring  to  light  Fey  v.  Fey,   27  N.  J.  Eq.    213;  Jnger- 

circumstances  which   will  impair    the  soil  v.  Stiger,  46  N.   T.  Eq.  513;  Voor- 

evidential   value  of  the  denial.     East  hees   v.  Voorhees,  18  N.  J.   Eq.  223; 

India  Co.  r.  Donald,  9  Ves.  Jr.  275.  Hart    v.    Carpenter,    36    Mich.    403; 

The  right  of  a  defendant  to  have  his  Leach  v.  Fobes,  11  Gray  (Mass.)  506; 
answer  taken  as  evidence  is  co-exten-  61  Am.  Dec.  732;  New  England  Bank 
sive  with  his  obligation  to  answer,  v.  Lewis,  8  Pick.  (Mass.)  113;  O'Brien 
Pierson  v.  Clayes,  15  Vt.  93;  Blaisdell  v,  Elliot,  15  Me.  125;  32  Am.  Dec.  137; 
V.  Bowers,  40  Vt.  126;  Dunham  v.  Bradley  t;.  Webb,  53  Me.  462;  Wake- 
Gates,  Hoffm.  Ch.  (N.  Y.)  185.  man    v.  Grover,4  Paige    (N.  Y.)23; 

Where  the  answer  is  upon  informa-  Hart  v.  Ten   Eyck,  2   Johns.  Ch.  (N. 

tion  and  belief  and  contains  no  positive  Y.)  89;  Jones  v.  Belt,  2  Gill  (Md.)  106; 

denial,  the  complainant  is  not  required  Carter  v.  Leeper,  5   Dana  (Ky.)  263; 

to  increase  the  weight  of  his  evidence  Garlick  v.  M* Arthur,  6  Wis.  450;  Ives 

to   overcome  the  answer.      Benson  v.  v.   Hazard,  4   R.I.   14;  67   Am.  Dec. 

Woolverton,  15  N.  J.  Eq.  158.     Seealso  500;    Dease  v.   Moody,  31    Miss.  617; 

Answer,  vol.  1,  p.  609.  Jones  v,  Jones,  i    I  red.  Eq.   (N.  Car.) 

1.  Clements  v.  Moore,  6   Wall.   (U.  332;  Miles  v.  Miles,  32  N.  H.  147;  64 

S.)  299;  Reid  t'.  McCallister,  49  Fed.  Am.  Dec.  362;  Busby  t\  Littlefield,  33 

Rep.    16  ;  Seitz  v,   Mitchell,  94  U.  S.  N.  H.   76;  Rogers  v.   Mitchell,  41  N. 

580;  Tobin  V.  Walkinshaw,  i    McAll.  H.    154;  Pusey  v.   Wright,  31   Pa.  St. 

(U.  S.)  26;  Randall  v.  Phillips,  3  Ma-  387;  Purcell   v.   Purcell,  4  Hen.  &  M. 

son  (U.S.)  378;  U.  S.  Bank  I'.  Beverly,  (Va.)5ii. 

I  How.  (U.  S.)  134;  Flagg  V.  Mann,  2  This  rule  applies  only  to  matters  not 
Sumn.  (U.  S.)  486;  McCoy  v.  Rhodes,  stated  or  inquired  of  in  the  bill.  There  is 

II  How.  (U.  S.)  141 ;  Clarke  v.  White,  no  foundation  for  a  distinction,  in  this 
12  Pet.  (U.  S.)  178;  Robinson  v,  Cath-  regard,  between  matter  of  denial  and 
cart,  3  Cranch  (C.  C.)  379;  Gordon  v,  matter  of  affirmance,  if  both  are  rc- 
Bell,  50  Ala.  213;  Barton  v.  Barton,  75  sponsive  to  the  bill.  Bellows  r.  Stone, 
Ala.  400;    Lucas   v.   Darien    Bank,   2  18  N.  H.  465. 

Stew.  (Ala.)  280;  M 'Go wen  v.  Young,  2.  Cherry  v.  Belcher,  5  Stew.  &  P. 
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The  rule  excluding  the  testimony  of  parties  of  record  was 
never  enforced  with  the  same  severity  in  chancery  as  at  common 
law.  One  who  was  a  party  in  his  own  right  was  not  permitted  to 
be  a  witness  for  himself.*  A  plaintiff  might,  however,  before  fil- 
ing his  replication,  obtain  an  order  for  the  examination  of  a  de- 
fendant, upon  a  suggestion  that  he  was  not  interested  in  the 
event  and  subject  to  all  just  exceptions  to  the  admissibility  of 
the  evidence  to  be  taken  and  considered  at  the  hearing,*  but  he 
could  have  no  decree  against  such  defendant  for  any  relief  involv- 
ing the  matters  upon  which  he  was  examined.* 

(Ala.)  133;  Perkins  t;.  Nichols,  11  Al-  might,    on    motion,    be    amended   by 

len  (Mass.)  542;  Copeland  v.  Crane,  9  striking  out  the  name  of  the  defendant 

Pick.  (Mass.)  73;  Tainter  v,  Clark,  5  sought  to  be  examined.     Hardcastle  z>. 

Allen  (Mass.)  66;  Rogers  v.  Mitchell,  Shafto,  2  Fowl.  Exch.  Pr.  100. 

41  N.  H.  154;  Stone  v.  Moore,  26  III.  A  defendant  could  not  be  examined 

165 ;  Mason   v.   McGirr,   28   III.   322  ;  as  a  witness  without    first    obtaining 

Trout  V,  Emmons,  39  111.  433 ;  Buntain  an   order    of   the    chancellor    to  that 

V.   Wood,   29   111.   504;    Chambers   v,  effect     Clagett  v.   Hall,    9  Gill   &  J. 

Rowe,  36  111.  171;  Dale  r.  M'Evers,  2  (Md.)    80;    Wheeler    v.   Emerson,    2 

Cow.  (N.  Y.)  118;  Reed  r.  Reed,  16  Blackf.  (Ind.)293;  Second  Cong.  Soc. 

N.  J.  Eq.  248;  Gaskill  V.  Sine,  13  N.  J.  v.   First  Cong.    Soc,  14    N.   H.  315; 

Eq.   130;    Russell  v.   Moffitt,  6  How.  Thomas  v.  Graham,  Walk.  (Mich.)  117; 

(Miss.)  303;  Jones  v.  Mason,  ^  Rand.  Pusey  x'.  Wright,  31   Pa.   St.  387;  De- 

(Va.)  577;  16  Am.  Dec.  761  ;  Doolittle  Wolf  v,  Johnson,  10  Wheat.  (U.  S.) 

t'.  Gookin,  10  Vt.  265.  367.     See    also   Bogert    v,    Bogert,    2 

1.  Casey  V.  Beachfield,  Pre.  Ch.4it;  Edw.  Ch.  (N.  Y.)  399. 

Gilbert's  Eq.  Rep.  98 ;    Fyler  v.  New-  8.  Weymouth   v.  Boyer,  i  Ves.  Jr. 

combe,  14  Jur.  1039;  ^9  ^*  !•  C^-  N.  S.  417;  Ellis  v,  Deane,  3  Moll.  53;Cham- 

278;  Foote  V,  Silsby,  3  Blatchf.  (U.  S.)  pion  v.  Champion,  15  Sim.  loi;  Row- 

507;  Webb  V.  Fitch,    i    Root  (Conn.)  land  v,  Witherden, -j  Macn.  &  G.  568; 

I77;  Livingston  r.  Bird,  i  Root  (Conn.)  21  L.  J.  Ch.  N.  S.  480;  Atty.  Gen^'l  v, 

255;  Lingan    f.   Henderson,  i    Bland  Drew,  3  De  G.  &  S.  488;  13  Jur.  1066; 

(Md.)  268;  Mixell  r.  Lutz,  34  111.  388.  Lingan  v.  Henderson,   i  Bland  (Md.) 

a.  Lee    V.    Atkinson,     2     Cox    413;  268;   Palmer  v.  Van    Doren,  2  Edw. 

Franklyn   v.  Colquhoun,    16   Ves.  Jr.  Ch.  (N.  Y.)  192 ;  Fulton  Bank  v.  New 

218;  Murray  v.  Shadwell,  2  Ves.  &  B.  York,  etc.,  Canal  Co.,  4  Paige  (N.  Y.) 

401;  Casey  v.  Beachfield,  Pre.  Ch.  411 ;  127;  Ragan  v,  Echols,  5  Ga.  71. 

Anonymous,  1  Ch.  Cas.  214;    Suffolk  But  a  decree  might  be  had   against 

V.  Greenvill,  3  Ch.  Rep.  89;  Gwynn  V.  him    upon  other  matters    concerning 

Petty,  Toth.   71 ;    Fy field  v.   Vinore,  which  he  was  not  examined.     Night- 

Cary  45;   Barret  v.  bore,  3  Atk.  401  ;  ingale  v.  Dodd,   Ambl.  583;  Mos.  229; 

Meadbury  v.  Isdall,  9    Mod.  438 ;  Gib-  Palmer  v.  Van  Doren,  2  Edw.  Ch.  (N. 

son  V.  Albert,   10   Mod.   19;    Man   t'.  Y.)  192. 

Ward,  2  Atk.  228 ;  Blake  v.  Blake,  i  Ir.  The  plaintiffs  examination  of  a  de- 

Eq.  198;  Watson  v.  Pym,  Fl.  &  K.  192;  fendant,  who  was  such  in  a  representa- 

3  Ir.  Eq.  344;  White  v,  Scott,  Fl.  &  K.  tive  capacity'  only,  and  had  no  personal 

69;  Wilcox  V,  Hill,  II  Mich.  260.  interest  in  the  matter  in  controversy, 

A  defendant  could  not  be  examined  was  not  sufficient  ground  for  dismiss- 
after  the  replication  to  his  answer  ing  the  bill  as  to  him.  Tamlyn  v.  Rey- 
was  filed.  Winter  v.  Kent,  Dick.  599;  nolds,  7  Jur.  166;  Bradley  v.  Root,  5 
Holmes  v.  Arundel,  3  Beav.  303  ;  Ward  Paige  (N.  Y.)  632. 
T'.  Ward,  4  Beav.  223  ;  Walker  v.  Tilly,  The  plaintiff,  by  examining  as  a  wit- 
9  Ir.  Eq.  261;  Baker  v.  Thurnall,  6  ness  a  defendant  who  was  primarily 
^^y-  333.  liable  to  him,  thereby  precluded  him- 

But  it  was  otherwise  if  he  was  not  a  self   from    having    a   decree    against 

defendant  in  his  own  right.    Crookhall  either  him  or  a  defendant  secondarily 

V.  Smith,  2  Fowl.  Exch.  Pr.  loi.  liable.     Thompson  t\  Harrison,  i  Cox 

If  the  replication  had  been  filed,  it  344;    Goold    v,    O'Keeffe,   Beat.   356; 
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So,  also,  a  defendant  might  obtain  an  order  for  the  examination 
of  a  co-defendant,  upon  a  suggestion  that  the  latter  was  not  in- 
terested in  the  matters  upon  which  it  was  proposed  to  examine 
him,  leaving  the  question  of  interest  to  be  determined  at  the 
hearing  upon  the  evidence.^  If,  at  that  time,  it  appeared  that 
the  witness  was  interested,  though  only  to  the  extent  of  liability 
for  costs,  his  deposition  was  excluded.^  But  a  plaintiff  was  not 
permitted  to  examine  a  co-plaintiff  as  a  witness  without  the  con- 
sent of  the  defendant.*  The  proper  course  to  pursue,  in  such 
cases,  was  to  move  to  amend  the  bill  by  striking  out  the  name  of 
the  desired  witness  as  a  complainant  and  joining  him  as  a  defend- 
ant, if  he  were  a  necessary  party.*  Neither  might  the  defendant 
examine  a  plaintiff,  except  by  consent,  unless  he  was  merely  a 
nominal  plaintiff  without  beneficial  interest  in  the  matter  in 
controversy.* 

(6)  In  Criminal  Proceedings — (a)  Defendant!. — At  common  law  a 
prisoner  on  trial  for  a  capital  crime  was  not  entitled  to  counsel, 

Bradley  v.  Root,  5  Paige  (N.  Y.)632;  ent    relief    was    prajed.      Ashton  v. 

Ragan  t;.  Echols,  5Ga.  71.  Parker,  14  Sim.  632;  9  Jur.  574;  Dan- 

But  the  examination  of  one  defend-  iell  v.    Daniell,  3  De  G.  &  S.  357;  13 

ant  was  not  a  valid  objection  to  a  de-  Jur.  164. 

cree  against  others  not  examined,  if,  in  But  two  defendants  who  bad  exactly 
order  to  obtain  the  relief  prayed  against  the  same  defense  were  not  competent 
them,  a  decree  against  the  party  ex-  witnesses  for  each  other.  Monday  v, 
am  in  ed  was  not  necessary.  Rowland  Guyer,  x  De  G.  &  8.182;  11  Jur.  061; 
V,  Witherden,  3  Macn.  &  G.  568;  21  L.  Carrington  v.  Pell,  3  De  G.  &  S.  512. 
J.  Ch.  N.  S.  480;  Smith  v.  Smith,  6  S.  Eade  v.  Lingood,  i  Atk.  204;  Bar- 
Hare  524;  Palmer  v.  Van  Doren,  2  ret  v.  Gore,  3  Atk.  402;  Dixon  v. 
Edw.  Ch.  (N.  Y.)  192.  Parker,  2  Ves.  219;  Clarke  v,  Wyburn, 

1.  Dixon    V.    Parker,    2    Ves.    219;  12  Jur.  617. 

Murray  v.  Shadwell,  2  Ves.  &  B.  401 ;  To  exclude  the  deposition  of  a  de- 

Hurd     V,    Partington,    Younge    307;  fendant,  it  was  necessary  to  show  his 

Fletcher  v.  Glegg,  Younge  345 ;  Smith  interest  in  the  matters  upon  which  his 

V.  Pincombe,  i  H.  &  Tw.  250 ;  18  L.  J.  testimony  bore.     It  was  not  sufficient 

Ch.  211 ;  13  Jur.  158;  Paris  v.  Hughes,  to  show  an  interest  in  the  subject-mat- 

I  Keen  I ;  Steed  f.  Oliver,  5  Hare  492;  ter   of   the    suit    generally.      Ellis  v. 

Daniell  v,  Daniell,  3  De  G.  &  S.  357 ;  Deane,  3  Moll.  58. 

13  Jur.  164;  Neville  v.  Demeritt,  2  N.  8.  Hungate   v.  Fothergill,  2  Fowl. 

{.Eq.  321;  Harrison  z^.  Johnson,  18  N.  Exch.   Pr.  125;    Phillips   v.  Bucks,  i 

.  Eq.  420;  Mixell  v,  Lutz,  34  III.  388.  Vern.  230;  In  re  Christie,  x  Dea.  &  C 

An  order  for  the  examination  of  one  290;    Benson    v,   Chester,    Jac.    577; 

defendant  by  another  did  not  issue  as  Fereday  v,  Wightwick,  4  Russ.  114;  6 

of  course  after  decree.    Dungannon  v,  L.  J.  Cn.  60;  Edwards  v,  Goodwin,  10 

Skinner,  i  Hog.  281;  Franklyn  v.  Col-  Sim.  123.     See  also  Day  r.  Cummlngs, 

quhoun,  16  Ves.  Jr.  218.  19  Vt.  499. 

The  ground  of  permitting  a  defend-  4.  Eckford  v.  DeKay,  6  Paige  (N. 

ant  to  be  examined  for  a  co-defendant  Y.)  565  ;  Motteux  t*.  Mackreth,  1  Ves. 

was  that  the  plaintiff  might  unite  dis-  Jr.  142  ;  Ewer  7'.  Atkinson,  2  Cox  393. 

tinct  claims  with  a  view  of  depriving  5.  Kilmurry  v.  Crew,  Dick.  60;  Hew- 

the  defendants  of  each  other's  evidence,  atson  r*.  Tookey,  Dick.  799  {disaffrov- 

Murray  v,  Shadwell,  2  Ves.  &  B.  401 ;  ing  Throughton  v,  Getley,  Dick.  382)  ; 

Hubbard  v.   Hewlett,   2    Madd.    468;  Fereday  v.  Wightwick,  4  Russ.  114;  6 

Piddock  V,  Brown,  3  P.  Wms.  288.  L.J.  Ch.  60;  Fisher  v.  Fisher,  11  Jur. 

A  defendant  against  whom  relief  was  419 ;  16  L.  J.  Ch.  N.  S.  320. 
prayed  might  be  examined  as  a  witness  A  defendant  might  examine  a  plain- 
by  a  co-defendant  against  whom  differ-  tiff  by  the  consent  of  all  parties.  Wheat- 
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unless  some  question  of  law  arose  in  the  progress  of  the  trial  re- 
quiring the  argument  of  counsel  for  its  elucidation.^  In  such 
cases,  and  in  others  where  the  prisoner  had  no  counsel,  the  de- 
fendant was  entitled  to  make  an  unsworn  statement  to  the  jury 
setting  forth  the  material  facts  of  the  case  from  his  point  of  view, 
and  he  was  not  subject  to  cross-examination  on  such  statement.^ 
In  some  jurisdictions,  where  the  prisoner's  incompetency  to  testify 
in  his  own  behalf  has  not  been  removed  by  statute,  great  prog- 
ress has  been  made  in  that  direction  by  the  enactment  of  stat- 
utes permitting  all  defendants  in  criminal  proceedings  to  take 
the  stand  if  they  so  desire  and  make  statements  to  the  jury 
concerning  the  facts  and  circumstances  of  the  case.'  These 
statements,  while  not  technically  a  part  of  the  evidence,  are,  nev- 
ertheless, in  the  nature  of  evidence  and  are  to  be  considered  by 

ley  V.  Smith,   Dick.  650;   Walker  v»  328;  Reg.  t^.  Butcher,  sM.&Rob.  228. 

Wing^eld,  15  Vea.  Jr.  178.  Although  this  was  permitted  in  Reg. 

If  a  plaintiff,  who  was  without  inter-  v.  Weston,  14  Cox  C.  C.  346.     See  also 

est  in   the   event  of  the  suit,  was  a  People  v.  Lopez,  2  Edm.  Sel.  Caa.  (N. 

necessary  witness  for  the  defense,  an  Y.)  262.    This  was  the  subject  of  much 

order  might  be  obtained  for  his  exami-  discussion  in  England  as  late  as  188 1, 

nation.     Hougham  v.  Sandys,  2  Sim.  when  it  was  determined,  by  resolution 

&  Stu.  221.     See  also  M'Niece  v,  Ag-  of  all  the  judges  liable  to  be  called  on 

new,  2  Ir.  Eq.  445.  to  preside  at  criminal  trials  (Stephen 

1.  4  Bl.  Com.  355;  2  Hawk  P.  C.  400.  and    Hawkins,    JJ.,    dissenting),    that 

S.  It  was  generally  held  that  if  a  pris-  counsel  for  a  prisoner  should  not  make 

ooer   were   defended    by    counsel   he  any  statements  of  alleged  facts  on  the 

should   not    himself  be  permitted    to  authority  of  the  prisoner  which  it  was 

make  a  statement. to  the  jury  in  addi-  not  proposed    to   prove  in   evidence, 

tion  to  the  defense  of  his  counsel.  Reg.  See  i  Roscoe  Crim.  Ev.  (8th  Am.  ed.) 


V.  Boucher,  8  C.  &  P.  141 ;  34  E.  C.  L.    ♦  220. 

328;  Reg.  V.  Burrows,  2  M.  £  Rob.  124;        8.  ]  _ 

Reg.  V.  Rider,  8  C.  &  P.  539;  34  E.  C.    the  accused  may  make  to  the  court  and 


328;  Reg.  V.  Burrows,  2  M.  £  Rob.  124;        8.  In  Georgia^  in  all  criminal  trials, 


L.  521 ;  Reg.  v,  Manzano,  8  Cox  C.  C.  jury  such  statement  as  he  m^y  deem 

331;  Reg.  V.  Teste.  4  Jur.  N.  S.  244;  proper  in  his  defense;  such  statement 

Reg.  V.  Taylor,  z  F.  &  F.  535.    But  in  not  to  be  made  under  oath  and  to  have 

some  cases    the   court  permitted   the  such  force  only  as  the  jury  may  think 

prisoner  to  make  a  statement  in  addi-  right  to  give  it;  provided  that  the  pris- 

tion  to  his  counsel's  address  to  the  jury,  oner  shall  not  be  compelled  to  answer 

Reg.  V,  Stephens,  11  Cox  C.  C.  669;  any    questions   on    cross-examination. 

Reg.  V,  Shimmin,  15  Cox  C.  C.  122;  Code  of  Georgia  (1882),  §  4637. 
Reg.  V.  Malings,  8  C.  &  P.  242 ;  34  E.        The  law  o\  Florida  is  substantially 

C.  L.  371.  the  same  as  that  of  Georgia^  except  that 

But  these  cases  were  not  regarded  the  statement  is  made  under  oath.  Rev. 

as  precedents  with  respect  to  the  gen-  Stats,  oi  Florida  (1892),  ^  2908. 
eral  practice   in  such  cases.     Reg.  v.        In    Wyoming^  the  defendant  in   all 

Walkling,   8   C.  &  P.   243;   34  E.   C.  criminal  cases  has  his  option  either  to 

L.  372.  be  sworn  and  examined  as  a  witness  or 

In  Reg.  V.  Malingb,  8  C.  &  P.  242 ;  to  make  a  statement  to  the  jury  with- 

34  E.  C.  Lf.  371,  Alderson,   B.,  said  :  out  being  sworn.  Rev.  Stats,  of  Wyom- 

'*0n  trials  for  high  treason  the  prison-  ing  (1887),  ^  3288. 
erwas  always  permitted  to  make  his        In  J/ic^i^^m  and  ^/a^<7/na,  prisoners 

own  statement  after  the  counsel  had  were  formerly  permitted  to  make  only 

addressed  the  jury."  an  unsworn  statement  to  the  jury.  But 

The  prisoner  was  not  entitled  to  have  in  both  of  those  states  they  are  now 

his  counsel  make  the  statement  for  him.  made  competent  witnesses  for  them- 

Reg.  V.  Shimmin,  15   Cox  C.  C.  122;  selves.       See    Michigan    Laws    1881 ; 

Reg.  V,  Beard,  8  C.  &  P.  142;  34  E.  C.  L.  Act  No.  245  (Pub.  Acts  1881,  p.  335) ; 
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the  jury,  who  may  give  them  such  credit  as,  in  their  judgment, 
they  merit. ^ 

But  at  common  law  a  prisoner  on  trial  for  a  criminal  offense 
is  not  a  competent  witness  in  his  own  behalf.*  Neither  are  per- 
sons jointly  indicted  and  tried  for  the  same  offense  competent 
witnesses  for  each  other,  or  for  the  prosecution.*     So  far  there  is 

and  Criminal  Code  of  >l/a^a/»a,  $4473,  cross-examine    the   defendant  on  his 

Act  of  February  17,  1885.  statement,  but    the  cross-examination 

The  solicitor  should  not  argue  on  the  was  confined  to  matter  contained  in  the 

prisoner's  failure  to  make  a  statement,  statement.    Gale  v.  People,  36  Mich. 

Robinson  v.  State,  82  Ga.  535.     And  it  157;  People  v,  Thomas,  9  Mich.  321. 

is  error  to  charge  the  jury  that  they  It  is  competent  for  the  prosecution 

may  consider  such   failure.      Bird   r.  to  introduce  evidence  in  rebuttal  to  dis- 

State,  50  Ga.  585.  prove  the  prisoner's  statement.  Burden 

But  counsel   may  comment  on  the  v.  People,  36  Mich.    162;  Holsenbake 

statement  in  their  addresses  to  the  jury.  v.  State,  45  Ga.  43;  Hanvey  v.  State, 

Beasley  T'.  State,  71  Ala.  338;  Reg.  v.  68Ga.  612.    And  the  prisoner's  state- 

Malings,  8  C.  &  P.  342;  34  E.  C.  L.  371.  ment,  made  upon  a  former  trial  in  the 

It  is  objectionable  for  the  court  to  same  case,  may  be  put  in  evidence  by 

discredit   the  prisoner's  statement  by  the  prosecution  and  shown  to  be  false, 

comparing   it  with   the  evidence   and  People  v,   Arnold,  43  Mich.  303;  38 

pointing  out  discrepancies.    Tucker  v.  Am.  Rep.  183. 

State,  57  Ga.  503.     But  it  is  not  objec-  As  the  defendant  does  pot  make  his 

tionable  to  tell  the  jury  to  consider  it  statement  in  the  capacity  of  a  witness, 

in  connection    with  all   the  evidence,  his  previous  statements  are  admissible 

facts,  and   circumstances  of  the  case,  for  the   purpose  of  proving  his  guilt, 

People  V.  Jones,  34  Mich.  215.  but  are  not  admissible  for  the  purpose 

The  court  may  prevent  the  prisoner  of  impeachment.     Ortiz  r.  State,  30 

from  making  long  rambling  statements  Fla.  356.     See  also  Chappell  v.  State, 

of  irrelevant  matter,  but  he  should  not  71  Ala.  333. 

be  restricted  to  stating  such  facts  only  1.  Ross  v.  State,  59  Ga.  248;  Jones  v. 

as  are  admissible  in  evidence.  Coxwell  State,  65  Ga.  506 ;  Stewart  r.  State,  66 

V.  State,  66  Ga.  309 ;  Lroyd  r.  State,   45  Ga.  90;    McConnell   v.  State,  67  Ga. 

Ga.  58;  Montross  v.  State,  73  Ga.  261 ;  635 ;  Brown  v.  State,  60  Ga.  310;  Reich 

53  Am.  Rep.  840;  Howard  v.  State,  73  v.   State,  63  Ga.  616;  Underwood  r. 

Ga.  83.  State,  88  Ga.  47 ;  Maher  v.  People,  10 

When     making     their     statements,  Mich.  213;  81  Am.  Dec.  781;  DeFoc 

prisoners    may   not   be   examined    by  v.  People,  22  Mich.  334;  People  v.  Ar- 

their  own  counsel.     Chappell  v.  State,  nold,  40  Mich.  710;  Chappell  z>.  State, 

71   Ala.  322;  Hawkins  v.  State,  29  Fla.  71  Ala.  322;  Beasley  v.  State,  71  Ala. 

554;    Brown    r.   State,    58    Ga.     212.  328;    Williams  v.  State,  74  Ala.  18; 

Neither  mav  they   be  cross-examined  Miller  v.  State,  15  Fla.  577. 

by  counsel  for  the  prosecution.    Chap-  It  is  error  for  the  judge  to  charge 

pell  V.  State,  71  Ala.  322;  Whizenant  that  the  statement  of  the  defendant  is 

V.  State,  71  Ala.  383;  Hawkins  v.  State,  not  sufficient,  in  general,  to  overcome 

29  Fla.  554.  the  testimony  of  a  sworn  credible  wit- 

The  court  should  sua  sponte  prevent  ness.    The  jury  should  be  left  free  to 

any    interference    with     the    prisoner  give  the  statement  such  credence  as 

while  making  his  statement,  either  by  they  may  think  proper.    Day  v.  State, 

questions  or  suggestions  from  the  jury,  63  Ga.  667 ;  Durant  v.  People,  13  Mich, 

the  attorney  for  the  prosecution,  or  his  351 ;  Barber  v.  State,  13  Fla.  675. 

own  attorney.     Hawkins  v.  State,  29  2.  Harwell  v.  State,  10  Lea  (Tenn.) 

Fla.  554.     But  the  court  should,  upon  544;  Hoagland  v.  State,  17  Ind.  488; 

request  of  the  prisoner's  counsel,  make  Whelchell  v.  State,  33  Ind.  89. 

such  suggestions  to  him  as  will  relieve  8.  Reg.  v,  Payne,  L.  R.,  1  C.  C.  349; 

him   from   embarrassment  and  enable  I3  Cox  C.  C.  118;  Henderson  r.  State, 

him  to  make  his  statement  complete  if  70  Ala.  33 ;  45  Am.  Rep.  72 ;  Lemasters 

he  desires  to  do  so.     People  v,  Annis,  v.  State,  10  Ind.  391 ;  State  v.  Blenner- 

13  Mich.  511.  hassett,  Walk.  (Miss.)  7. 

In    Michigan  it   was    allowable  to  An  act  of  the  legislature  making  a 
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no  conflict  of  authority.  The  decisions,  however,  are  not  har- 
monious as  regards  the  competency  of  persons  jointly  indicted 
but  tried  separately.  There  are  many  cases  in  which  it  is  held 
that  accomplices  jointly  indicted  with  the  prisoner  at  the  bar, 
but  not  put  upon  trial  with  him,  are  competent  witnesses  either 
for  or  against  him.^  On  the  other  hand,  it  is  held  that  an  order 
of  severance  does  not  affect  the  general  rule ;  and  that  where 

persons  are  jointly  charged  with  the  commission  of  a  crime,  one 

defendant  on  trial  for  a  crimina]  of-  Dec.  301 ;  Com.  r.  Easland,  i  Mass.  15; 

fense  a  competent  witness  for  himself.  State  v.  Anthony,  i  McCord  (S.  Car.) 

does  not  make  his  co-defendants  in  the  285;  State  v,  Burnside,  37  Mo.  343. 

same  indictment  competent  to  testi^  The  husband  of  an  accomplice  who 

for  him.     Foster  v.  State,  45  Ark.  320.  was  not  indicted,  was    held  to   be  a 

One  of  several   persons  jointly  in-  competent  witness  against  the  prisoner, 

dieted  for   the  same  offense  is  not  a  Reg.  v.  Halliday,  Bell  C.  C.  257;  8  Cox 

competent  witness  for  the  prosecution,  C.  C.  298. 

and  it  is  fatal  error  to  permit  him  to  Where  two  persons  M-ere  jointly  in- 

testify,  the  other  defendants  objecting,  dieted  for  burglary,  it  was  held  that 

so  long  as  the  indictment  against  him  is  the  wife  of  one  of  the  prisoners  was  a 

not  disposed  of.     Edgerton  v.  Com.,  7  competent   witness  to  prove  that   she 

Bush  (K^.)   142;  People  v,  Donnelly,  took  to  the  house  of  the  other  the  prop- 

2  Park.  Cr.  Rep.  (N.  Y.)  182.  erty  that   was    found   there.     Reg.  v. 

Separate    Indictment.  —  An    accom-  Sills,  i  C.  &  K.  494;  47  E.  C.  L.  494. 

plice  separately  indicted  is  a  competent  But  the  wife  of  an  accomplice  could 

witness  for  or  against  another  indicted  not    be  compelled    to   testify  against 

for  the  same  offense.     U.  S.  v.  Henry,  her  husband^s  co-defendant  where  her 

4  Wash.  (U.  S.)  428;  U.  S.  V,  Troax,  3  testimony  would  tend  to  criminate  her 

McLean  (U.  S.)  224;  U.  S.  v,  Lee,  4  husband.     Rex  v.  Ast,Car.  C.  L.  66. 

McLean  (U.  S.)  103;  U.  S.v,  Hanway,  1.  R^g.  v.  Lyons,  9  C.  &  P.  5^5;  38 

2  Wall.  Jr.  (C.C.)  139;  U.  S.r.  Hunter,  E.  C.  L.  224;  Winsor  z\  Reg.,  L.R.,   i 

I  Cranch  (C.  C.)  446;  McKenzie  v,  Q^  B.  390 ;  Reg.  f.  Bradlaugh,    15  Cox 

State,  24  Ark.  636.     See  also  Lucre  v,  C.  C.  217;  Marler  v.  State,  67  Ala.  55; 

State,  7  Baxt.  (Tenn.)  148.  42  Am.  Rep.  95  ;  State  v,  Brien,  32  N. 

Ho  Indictment. — The  fact  that  a  wit-  J.  L.  414  ;  Noyes  7'.  State,  41,  N.  J.  L. 

ness  is   an   accomplice  of  a  defendant  418;  Carroll  v.  State,  5  Neb.  35;  George 

does  not  affect  his  competency  if  he  is  v.  State,  39  Miss.  570;  Allen  v.  State, 

not  indicted.     Brown  v.  State,  24  Ark.  10  Ohio  St.  287 ;  Brown  v.  State,   18 

620;  McKenzie  v.  State,  24  Ark.  636;  Ohio  St.  496;  Everett  v.  State,  6  Ind. 

Tinckler's  Case,  i  East  P.  C.  354.  495  ;    Marshall   v.   State,  8   Ind.  498 ; 

The  wife  of  one  of  several  defendants,  Sloan  v.  State,  9   Ind.    565;    Hunt  v, 

jointly  indicted  and  tried  with  others  State,  10  Ind.  6i9;  State  v.  Spencer,  15 

for  the  same    offense,  was  not  a  com-  Ind.  249;  People  v.  Labra,  5  Cal.  183; 

petent  witness  for  her   husband's  co-  People    v,    Newberry,    20    Cal.  439; 

defendants.     Com.  v.  Manson,  2  Ashm.  Jones  v.  State,  i  Ga.  610;  Poteete  v, 

(Pa.)  31 ;  Collier  v.  State,  20  Ark.  37 ;  State,  9  Baxt.  (Tenn.)  261 ;  Lazier  v. 

Com.  T^.  Easland,   i  Mass.   15;  Rex  v.  Com.,    10   Gratt.  (Va.)  708;    State   v. 

Locker,  5  Esp.  107 ;  Reg.  v.  Thompson,  Stewart,  51  Iowa  312  ;  State  v,  Nash,  10 

12  Cox  C.  C.  202;  L.  R.,   I  C.  C.  377;  Iowa  81,  overruling  State  v.  Nash,  7 

Rex  V.  Hood,  1  M.  C.   C.  281 ;  Rex  v,  Iowa  347. 

Smith,  I  M.  C.  C.  289;   Reg.  v.  Den-  Where  it  is  proposed  to  call  an  ac- 

slow,  2  Cox  C.C.  230.     And  the  same  complice,  jointly'  indicted  with  the  pris- 

was  true  of  the  husband  of  one  of  the  oner,  as  a  witness  for  the   prosecution, 

prisoners.  Rex  r.  Serjeant,  R.&M.  352.  it  is  the  better   practice  to  dispose  of 

But  the    rule  was  otherwise   if  the  the  indictment  as  to  him  by  nolle  pro- 

defendants    were  tried  separately,    al-  sequi^  a  verdict  of  acquittal  at  the  re- 

though    jointly    indicted.     Thompson  quest  of  the  prosecution,  or  by  judg- 

v.  Com.,  I    ^letc.  (Ky.)  13;  Com.  v,  ment  of  conviction  if  he  has  pleaded 

Manson,  2  Ashm.  (Pa.)  31;  Moffit  v.  guilty.     Cockburn,  C.J.,  in  Winsor  v. 

State,  2   Humph.  (Tenn.)  99;  36  Am.  Reg.,  L.  R.,  i  Q^  B.  312.    But  it  is  not 
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of  them  is  not  a  competent  witness  upon  the  trial  of  another,  so 
long  as  they  stand  jointly  indicted  for  that  ofTense.^  An  order 
for  a  separate  trial  is  not  a  matter  of  right.  It  rests  within  the 
sound  discretion  of  the  court  whether  the  trial  shall  be  joint  or 
separate.* 

If  a  material  witness  for  the  prosecution  is  joined  in  the  in- 
dictment, he  may  be  rendered  competent  as  a  witness  by  the 
entry  of  a  nolle  prosequi  as  to  him,  or  by  his  acquittal  upon  mo- 
tion of  counsel  for  the  prosecution  before  the  opening  of  the 
case.'  And  if,  at  the  conclusion  of  the  case  for  the  prosecution, 
there  is  a  defendant  against  whom  there  is  no  evidence,  it  is  the 
usual  practice  for  the  court,  on  motion  of  counsel  for  the  other 
defendants,  to  direct  his  acquittal,  in  order  that  he  may  be  a  com- 
petent witness  for  the  defense.*  But  if  there  is  any  evidence 
against  him,  the  court  may  overrule  the  motion  to  direct  a  sepsu 
rate  verdict  in  his  favor  for  this  purpose.* 

necessary  to  do  so.     Reg.  v.  Payne,  L.  tency  of  one  jointly  indicted  with  the 

R.,  I  C.  C.  349 ;  Reg.  v.  Bradlaugh,  15  prisoner,  although   he  has,  since  the 

Cox  C.  C.  217.  entry  of  the  nolle  prosequi,  been  sepa- 

1.  Moss  V.  State,  17  Ark.  337 ;  65  rateW  indicted  for  the  same  offense. 
Am.  Dec.  433;  Brown  v.  State,  24  Ark.  McICenzie  v.  State,  24  Ark.  636. 

620;  Foster  v.  State,  45  Ark.  328;  Col-        4.  Hawk.  P.  C,  ch.  46,  ^  ^;  i  Hale 

lier  u.  State,  20  Ark.  37;   Ad  well  v,  P.  C.  306;  Rex  v.  Mutineers  of  the 

Com.,  17  B.  Mon.  (Ky.)  310;  People  v.  Bounty,  cited  in  Rex  v,  Suddis,  i  East 

Bill,  10  Johns.  (N.  Y.)  95;   People  v,  306;  Rex  v,  Bedder,  i  Sid.  237;  Rex  v, 

M^illiams,  19  Wend.  (N.  Y.)  377 ;  Com.  Davis,  3   Keb.   136;  Eraser's  Case,  i 

V,  Marsh,  10  Pick.  (Mass.)  57;  State  v,  M'Nally  56;    State  v.  Shaw,  i   Root 

Mills,    2    Dev.   (N.  Car.)  420;   State  (Conn.)   134;  Fitzgerald   v.  State,  14 

V.  Dunlop,  65  N.  Car.  288  ;  Latshaw  v.  Mo.  ^13 ;  State  v.  Roberts,  15  Mo.  61 ; 

Territory,  i  Oregon  141;  Baker  t^.  U.  People  v.  Bill,  10  Johns.  (N.  Y.)95; 

S.,  I  Minn.  207  ;   State  v,  Dumphey,  4  State  v.  Blennerhassett,  Walk.  (Miss.) 

Minn.  438  ;    Shay  v.  Com.,  36  ra.  St.  7.   See  also  U.  S.  v,  Davidson, 4 C ranch 

305;  Staup  V,  Com.,  74   Pa.  St.  458;  (C.  C.)576;  U.  S,  v.  Fen  wick,  4  C  ranch 

Kehoe  v.  Com.,  85  Pa.  St.  127;  McMil-  (C.  C.)  676.   But  he  is  not  a  competent 

len  V,  State,  13  Mo.  34;  Sta'te  v,   Rob-  witness  until  he  is  acquitted,  altliough 

erts,  15  Mo.  28;  State  v.  Edwards,  19  there  may  be  no  evidence  against  him. 

Mo,  674;   State  v.  Martin,  74  Mo.  547  ;  State  v,  Carr,  i  N.  J.  L.  i. 
U.  S.  V.  Reid,  12  How.  (U.  S.)  361.        5.  Brister  v.  State,  26  Ala.  109;  Shay 

See  also  Rutter  v.  State,  4  Tex.  App.  v.  Com.,  36  Pa.  St.  305.   See  also  State 

57;  Crutchfield  f.  State,  7  Tex.  App.  v,    Alexander,  2  Mill  (S.  Car.)   171; 

65;  Warfield  v.  State,  35  Tex.  736,  Pennsylvania  v.  Leach,  Add. (Pa.)  352. 

2.  U.  S.  V.  Marchant,  12  Wheat.  (U.  In  Com.  v.  Eastman,  i  Cush.  (Mass.) 
S.)  480;  U.  S.  V.  Wilson,  i  Baldw.  (U.  218;  48  Am.  Dec.  ^96,  the  court  said: 
S.)  78;  U.  S.  v,  Glbert,  2  Sumn.  (U.  "  The  submitting  of  fiie  distinct  case  of 
S.)  20;  Com.  V.  Manson,  2  Ashm.  (Pa.)  one  of  several  defendants  to  the  jury 
32;  State  V.  Henry,  16  Me.  293;  State  during  the  progress  of  a  trial  is  a  dis- 
V,  Wise,  7  Rich.  (S.  Car.)  412;  State  v,  cretionary  power  vested  in  the  presid- 
Smith,  2  Ired.  (N.  Car.)  402;  Bixbee  v,  ing  judge  peculiarly  within  his  province 
State,  6  Ohio  SiS;  People  v.  Vermilyea,  and  to  be  exercised  only  upon  his 
7  Cow.  (N.  Y.)  108;  Rex  v.  Noble,  15  views  of  the  evidence.  If  there  is 
How.  St.  Tr.  731 ;  9  Harg.  St.  Tr.  i.  any  evidence  against  such   defendant, 

3.  Rex  t'.  Rowland,  R.  &  M.  401 ;  there  is  no  legal  right  in  the  other 
Winsor  v.  Reg.,  L.  R.,  i  Q^  B.  312;  defendants  to  insist  upon  a  finding  sep- 
Reg.  V.  Owen,  9  C.  &  P.  83;  38  E.  C.  arately  as  to  him,  with  a  view  of  using 
L.  44;  Rex  r.  Sherman,  Cas.  temp,  him,  if  acquitted,  as  a  witness  for  them, 
Hardw.  303;  State  t'.  Clump,  16  Mo.  385.  although     the    presiding    judge    may 

A  nolle  prosequi  restores  the  compe-     strongly  incline  to  the   opinion  that 
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One  of  a  number  of  persons  jointly  chained  with  the  conimis- 
sion  of  a  crime,  who  has  been  separately  tried  and  convicted,  or 
has  pleaded  guilty,  is,  after  judgment  is  pronounced  in  his  case, 
a  competent  witness  for  or  against  his  co-defendants,  unless  he  is 
rendered  infamous  by  the  judgment  of  the  court.*  And,  accord- 
ing to  the  weight  of  authority,  such  a  defendant  is  a  competent 
witness  upon  the  trial  of  his  co-defendants  before  he  receives  his 
sentence,  since  after  conviction,  or  a  plea  of  guilty,  he  is  no  longer 
a  party  to  the  issue.^  But  in  some  jurisdictions,  it  has  been  held 
that  he  is  not  competent  to  testify  at  the  trial  of  those  jointly 
indicted  with  him  until  judgment  is  rendered  in  his  case,  because, 
until  then,  he  remains  a  party  to  the  record,  and  the  proceedings 
are  not  at  an  end  in  respect  to  him.* 

(b)  AMompiiMi — (See  also  infra^  this  title.  Credibility  of  Wit- 
nesses),— A  mere  confession  of  guilt,  without  a  conviction  and 
sentence,  is  not  sufficient  to  render  a  person  legally  infamous. 

the  weight  of  evidence  is  altogether  in  appeared  that  three  persons  were  joint- 
his  favor."  iy  indicted  for  larceny.    Two  of  them 
1.  Reg.  ZK  Lyons,  9  C.  &.  P.  555 ;  38  pleaded  not  guilty  and  were  tried ;  the 
E.  C.  L.  22^;   Rex  V.  Fletcher,  i   Stra.  third   pleaded  guilty  and  was  offered 
633;  4  C.  eL,  P.  250;   19  E.  C.  L.  369;  as  a  witness  for  the  prosecution  at  the 
State  V,  Stotts,  26  Mo.  307 ;  State  v.  trial  of  the  other  two.    It  was  objected 
Jones,  51  Me.  125 ;  Strawhern  v.  State,  that  he  was  incompetent,  on  the  ground 
37  Miss.  422.  that  no  judgment  had  been  pronounced 
The  wife  of  a  defendant  who   has  against  him,  but  the  court   permitted 
been  convicted  is  a  competent  witness  him  to  be  examined,  and  reserved  the 
against    her    husband's    co-defendant,  point  for  the  opinion   of    the  fifteen 
Reg.  V.  Williams,  8  C.  &  P.  283;  34  £.  judges,  who,  upon  consideration  of  the 
C.  L.  391.  case,  were  of  opinion  that,  at  common 
A  convict,  under  sentence  of  death,  law,  he  was  a  competent  witness  against 
is  incapable  of  being  a  witness.     Reg.  the  other  two  prisoners. 
V.  Webb,  II  Cox  C.  C.  133.  In  Com.  v.  Smith,  12   Met.   (Mass.) 
S.  Reg.  V.  George,  i    C.  &   M.  iii  ;  238,  Shaw,  C.  J.,  said:  "The  question 
Ai  £.  C.  L.  66;  Reg.  v.  Hinks,  2   C.  &  in  the  present  case  is  whether  a  co-de- 
k.462;  61   E.  C.  L.  462;  I  Den.  C.  C.  fendant  who  has  pleaded  guilty,  but  has 
84;  Reg.  V.  Drury,  3  C.  &  K.   190;  not  been  sentenced,  can  be  called  as  a 
Reg.  V,  Arundal,  4   Cox  C.   C.  260 ;  witness  for  the  prosecution.  It  has  been 
Com.  V.  Smith,  12   Met.  (Mass.)  238;  held  that  a  co-defendant  who  has  not 
Lee   V,  State,  51    Miss.  566;  State   v,  been  tried,  cannot  be  called  as  a  wit- 
Tones,  51  Me.  125;  Delozier  v.  State,  i  ness  for  one  put  on  trial  separately. 
Head  (Tenn.)  45.  Com.  v.  Marsh,  10   Pick.   (Mass.)  57. 
In  Rex.  V.  Lafone,  5  Esp.  155,  Lord  So  it  has  been  held  in  New  TorkyihiX 
$llenborough  rejected  the  testimony  of  a  party  in  the  same  indictment  cannot 
a  co-defendant  who  had  suffered  judg-  be  a  witness  for  his  co-defendant  upon 
ment,  but  this  case  has  not  been  followed  his  trial,  until  he  has  been  acquitted  or 
as  a  precedent  in  England^    Thus,  in  convicted.  People  v.    Bill,  10    Johns. 
Reg.  V.  George,  I  C.  &M.  Ill ;  41  E.  C.  (N.  Y.)  95;  but  the  reason  does  not 
L.  66,  it    appeared  that  two   persons  apply  to  one  who,  by  conviction  on  his 
were  jointly  indicted  for  housebreak-  own  confession,  has  ceased  to  be  a  party 
ing.    One  of  them  pleaded  guilty,  and  to  the  issue  to  be  tried.  Rex  r.  Fletcher, 
the  other '  pleaded  not  guilty,  and  was  i  Stra.  633.    And  in  a  late  case,  where 
tried.     It  was  held  that  the  prisoner  a  co-defendant  had  pleaded  guilty  to  a 
who  had  pleaded  guilty  was  a  com pe-  charge  ofhousebreaking,  and  was  called 
tent  witness  for  his  co-defendant,  al-  as  a  witness  before  sentence,  he  was  ad- 
though  no  sentence  had  been  passed  on  mitted.  Reg.  v.  George,  i  C.  &  M.  iii; 
him.    And  in  Reg.  v,  Hinks.  2  C  &  K.  41  E.  C.  L.  66." 
462;  61  E.  C.  462,  decided   in   1845,  it  8.  Henderson  v.  State,  70  Ala.  23;  45 
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Therefore,  an  avowed  particeps  criminis,  who  is  not  under  sen- 
tence for  the  commission  of  an  infamous  offense,  is  a  competent 
witness  upon  the  trial  of  his  associates  in  crime,  unless  he  is 
jointly  indicted  and  tried  with  them.^  The  fact  that  he  is  called 
to  testify  under  a  promise  of  immunity  from  punishment,  goes 
only  to  his  credibility  and  does  not  affect  his  competency,^  al- 
though Sir  Matthew  Hale  appears,  at  one  time,  to  have  enter- 
tained a  different  opinion.*     The  rule  is  said  to  be  founded  on 

Am.  Rep.  72 ;  State  v,  Bruner,  65  N.  guilty  of  this  offense  should  suffer  as 

Car.  499;  Kehoe  v.  Com.,  85  Pa.  St.  the  principal  felon  who  stole  the  goods, 

137 ;  State  v.  Young,  39  N.  H.  283.  and  upon  his  trial  the  thief  who  stole 

1.  Layer's  Case,  19  How.  St.  Tr.  373 ;  the  goods  was  admitted  as  a  witness  for 

Tongue  8  Case,  Kel.  17  ;  i   Hale  P.  C.  the  prosecution.     Wild*s  Case,  i  Leach 

303;  Rex  V,  Rookwood,  4  St.  Tr.  681 ;  C.  C.  17,  note  (a).     See  also  2  East  P. 

Tinckler's  Case,  i  East  P.  C.  354;  Rex  C,  ch.  16,  ^  155;  2  Russ.  on  Crimes  (9th 

V.  Long,  6  C.  &  P.  179;  25  E.  C.  L.  343;  Am.  ed.),  *p.  575. 

McKenzie    v.    State,     24     Ark.    636;  In  civil  cases,  where  the  commission 

Brown  v.   Com.,   2  Leigh   (Va.)  769;  of  a  crime  is  one  of  the  issues  of  fact,  a 

Kinchelow  v.  State,  5  Humph.  (Tenn.)  particeps  criminis  is  a  competent  wit- 

9;    Solander   v.   People,    2   Colo.    48;  ness.     Sinclair  f.  Jackson,  47  Me.  102; 

State  V.  Thornton,  26  Iowa  79;  State  v.  74  Am.  Dec.  476;  Heward  v.  Shipley, 

Dtetz,  67  Iowa  220;  State  7*.  Pepper,  4  East  180.      See  also  Bush  v.  Railing, 

II    Iowa  347 ;  State    v.    Schlagel,    19  Saver  289. 

Iowa  169;  Parsons  v.  State,  43  Ga.  197 ;  In  a  libel  for  a  divorce,  the  particefs 

Phillips  V,  State,  34  Ga.  502;  Lopez  v.  criminis  is  a  competent  witness.  Moul- 

State,  34  Tex.  133;  Bruton  r.  State,  21  ton  v.  Moulton,  13  Me.  no;  Brown  v, 

Tex.   3J7;    Sumpter  v.  State,  11    Fla.  Brown,  5  Mass.  320. 

247;    Keech    v.    State,    15    Fla.    591;  In  F^rm^n/,  it  was  once  held  that,  on 

People  V,  Garnett,  29  Cal.  622 ;  People  an  indictment  for  adultery,  the  parti- 

V.  Ames,  39  Cal.  403;  People  v.  Mel-  ceps  criminis  was  not  competent  for 

vane,  39  Cal.  614;  State  v,  Crowley,  33  the  prosecution,  State  v.   Annice,  N. 

La.  Ann.  782;   State  v.  Cook,  20  La.  Chip.  (Vt.)  9;  but  this  case  was  subse- 

Ann.  145  ;  Gray  v.  People,  26  111.   344;  quently  overruled  in  State  v,  Colby,  51 

Cross  V,  People,  47  111.  152;  95  Am.  Vt.  295. 

Dec.  474 ;  Johnson  v.  State,  2  Ind.  652  ;  The  fact  that  the  witness  is  separately 

Ayers  v.  State,  88  Ind.  275;  Territory  indicted  for  the  offense  with  which  the 

V,    Corbett,   3  Mont.   50;    Noland    v.  prisoner  stands  charged  does  not  affect 

State,  19  Ohio  131 ;  State  t'.  Potter,  42  his  competency.     People  r.  Donnelly, 

Vt.  495;  State  V,  Howard,  32  Vt.  380;  a  Park.  Cr.  Rep.  (N.  Y.)  182;  U.  S.  v. 

People  V.   Haynes,  55  Barb.  (N.  Y.)  Henry,  4  Wash.  (U.  S.)  428;  U.  S.  v. 

450;  38  How.  Pr.  (N.  Y.)  369;  People  Troax,  3  McLean  (U.  S.)  224;  U.  S. 

V.    Whipple,   9    Cow.    (N.  Y.)    707;  t\  Lee,  4  McLean  (U.  S.)  103;  U.  S.  t?. 

People  V.  Dyle,  21  N.  Y.  578;   Linsday  Hanway,  a  Wall.  Jr.  (C.  C.)  139;  U.  S. 

V.    People,  63    N.    Y.   143;    Com.    v,  z'.  Hunter,  i  Cranch  (C.  C.)  446;  Mc- 

Bosworth,  22  Pick.  (Mass.)  397;  Com.  Kenzie  r.  State,  24  Ark.  636. 

V.  Savorj',  10  Cush.  (Mass.)  535;  Stein-  2.  Hawk.  P.  C.  b.  2,  ch.  46,  ^  135;  i 

ham  V.  U.  Si,  2  Paine  (U.  S.)   168;   U.  Hale  P.  C.  303;  i  Phil.  Ev.  (5th  Am. 

S.  V,  Harries,  2  Bond   (U.  S.)  311 ;  U.  ed.)  *io6;  3  Russ.  on  Crimes  (9th  ed.) 

S.  V.  Smith,  2  Bond  (U.  S.)  323;  U.  S.  *59iS;  i  Rosc.Cr.  Ev.(8th  Am.ed.)»i32; 

V.  One  Distillery,   2  Bond  (U.  S.)  399.  Tongue's  Case,  Kel.  17;  Layer's  Case, 

Upon  the  trial  of  the  notorious  John-  19  How.  St.  Tr.  373;  Craft  v.  State,  3 

athan  Wild,  it  appeared  that  he  had  Kan.  478. 

under  his  command  a  corps  of  well  dis-  It  is  no  objection  to  the  competency 

ciplined  thieves,  and  that  his  part  in  of  a  witness  that  he  may  be  entitled  to 

the  conspiracy  was  to  obtain  rewards  a  reward  upon   the  conviction  of  the 

from  the  owners  of  stolen  property  for  prisoner.     U.  S.  v.  Wilson,  i  Baldw. 

helping   them  to  recover  possession  of  (U.   S.)   90,    citing  Eraser's    Case,    i 

it.    He  was  indicted  under  Stat.  4  Geo.  M'Nally  61,  63. 

I.,  ch.  II,  ^  4,  which  provided  that  one  S.  **  If  a  reward  be  promised  a  person 
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necessity,  since  without  the  testimony  of  confederates  great 
offenders  would  frequently  escape  punishment  for  the  want  of 
evidence  against  them  ;^  but  such  testimony  should  be  received 
with  great  caution,  and  as  a  particeps  criminis  is  generally  called 
to  testify  for  the  prosecution  under  an  express  or  implied  promise 
of  pardon,  or  of  a  discontinuance  of  the  proceedings  against  him, 
it  is  a  matter  within  the  sound  discretion  of  the  court  whether  he 
will  be  admitted  to  testify,  and  thus  escape  punishment.^  And 
if,  when  admitted  as  a  witness,  he  violates  the  condition  upon 
which  he  was  admitted,  by  refusing  to  give  a  fair,  full,  and  candid 
statement  of  the  whole  transaction,  he  may  be  tried  and  con- 
victed on  his  own  confession  ;•  but  by  the  performance  of  the 

for  giving  his  evidence  before  he  gives  tify  against  his  confederates  in  crime,  on 

it,  this,   if    proved,  disables    his    tes-  condition  that  he  himself  would  not  be 

timony.     And  so,  for  my  own  part,  I  punished,  Ryan,  C.   ].,  after  reviewing 

have  always  thought  that  if  a  person  the  authorities  on   this  subject,  said : 

have  a  promise  of  pardon  if  he  gives  "  So,  it  is  seen   that  courts  jealously 

evidence  against  one  of  his  own  con-  reserve  to  themselves,  and  cautiously 

federates,  this  disables  his  testimony  if  exercise,  the  discretion  to  admit  accom- 

it  be  proved  upon  him."     2   Hale  P.  plices  as  witnesses  upon  the  implied 

C.  280.  promise  of  pardon;. and  that  a  public 

1.  Hawk.  P.  C.  b.  2,  ch.  46,^94;  i  prosecutor  has  no  authority  to  make 
Phil.  Ev.  (5th  Am.  ed.)  *io7',  i  Rose,  any  such  agreement  with  a  defendant 
Cr.  Ev.  (8th  ed.)  '130;  U.  S.  v.  Lan-  in  an  indictment.  It  is  for  the  court 
caster,  2  McLean  (U.  S.)  431;  U.  S.  v,  alone  to  countenance  the  escape  of  an 
Troax,  3  McLean  (U.  S.)  224 ;  Marler  accomplice  from  punishment  for  giving 
V.  State,  67  Ala.  55;  68  Ala.  580;  42  evidence  against  those  indicted  with 
Am.  Rep.  95;  Gray  v.  People,  26  111.  him.  In  a  proper  case,  it  is  doubtless 
344;  Earll  V.  People,  73  111.  329.  the  duty  of  a  public  prosecutor  to  move 

In  Charnock's  Case,  la  How.  St.  Tr.  for  leave  to  use  the  accomplice  as  a  wit- 

1454,  Lord   Holt,  addressing  the  jurv,  ness,   but    there    his  discretion   stops, 

said:  *' Conspiracies  are  deeds  of  dark-  And  though  courts   must   necessarily 

ness  as  well  as  of  wickedness,  the  dis-  trust  largely  in  such  cases  to  the  view 

covcry  whereof  can  properly  come  only  of  the  public  prosecutor,  yet  they  do 

from  the  conspirators  themselves,  and  not  lightly*  give  leave  and  are  always 

the  evidence  of  accomplices   has   been  presumed  to  exercise  their  own  judg- 

always  good  proof  in  all  ages;  and  they  ment  in  view  of  all  the  circumstances, 

are   the    most    proper    witnesses,  for  A  public  prosecutor  may  propose  to  an 

otherwise,  it  is  hardly  possible,  if  not  accomplice  to  become  a  witness  for  the 

altogether  impossible,  to  have  the  full  prosecution,  but  an  agreement  to  use 

proof  of    such    secret   contrivances."  him  as  a  witness  upon  any  condition. 

This  language  was  referred   to  with  without  the  sanction  of  the  court,  is  a 

approval    bv    Lord    EUenborough    in  usurpation    of  authority,  an   abuse  of 

Despard's  C5ase,  28  How.  St.  Tr.  488.  ofiicial  character,  and  a  fraud  upon  the 

2.  People  f .  Whipple, 9  Cow.  (N.  Y.)  court." 

707;  Linsday  v.  People,  63  N.  Y.  143;  It  is  not  customary  to  admit  more 

Wight  V,  Rindskopf,  43  Wis.  344.    See  than      one     accomplice.        Barnesley 

also  I  Rose.  Cr.  Ev.  (8th  Am.  ed.)  *i3i.  Rioters*  Case,  i   Lew.  5.     But  under 

citing  Rex  v.  Mellor,  Staff.  Summer  peculiar  circumstances  more  than  one 

As.  1833 ;  Reg.  v.  Saunders,  Worcester  may  be  admitted,  Rex  v,  Noakes,  5  C. 

Spring  As.   1842 ;  Reg.  v.  Salt,  Staff.  &  P.  326 ;  24  E.  C.  L.  342 ;  especially 

Spring  As.  1843 ;  Reg.  v.  Sparks,  i  F.  where  they  testify  to  different  facts,  no 

&  F.  388.  one  of  them  being  able  to  prove  the 

In  Wight  v.  Rindskopf,  43  Wis.  344,  whole.    Scott's  Case,  3  Lew.  36. 

which  was  an  action  by  an  attorney  of  8.  Moore's  Case,  2  Lew.  37 ;  Com.  v. 

a  defendant  in  a  former  criminal  prose-  Knapp,  10  Pick.  (Mass.)  477;  20  Am. 

cution,   for   services  in   inducing    the  Dec.   534.     See  also  i   Phil.  Ev.  (5th 

prosecution  to  permit  his  client  to  tes-  Am.  ed.)  *io8;  3  Russ.  on  Cr.  (9th  Am. 
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condition  in  good  faith,  he  acquires  an  equitable  right  to  a  par. 
don,  or  an  abandonment  of  the  proceedings  against  him.^  If, 
however,  he  should  be  indicted  for  the  same  offense,  such  equi- 
table right  may  not  be  pleaded  in  bar,  or  otherwise  interposed  as 
a  defense,  but  proceedings  against  him  may  be  stayed  until  an 
application  for  relief  can  be  made  to  the  pardoning  power.*  The 
competency  of  an  accomplice  does  not  depend  upon  the  ancient 
and  exploded  doctrine  of  approvement.* 

(o)  FroMeaton  and  inforaMn. — It  was  held  in  an  early  case  that  the 
person  aggrieved  by  an  offense,  at  whose  instigation  criminal 
proceedings  had  been  set  on  foot,  was  not  a  competent  witness 
for  the  prosecution,*  but  the  authority  of  this  case  was  destroyed 
by  subsequent  decisions,  in  which  it  was  laid  down  as  a  general 
rule  that  prosecutors  were  competent  witnesses  in  cases  where 
they  had  no  direct  and  immediate  interest  in  the  event  of  the 
proceedings.'^     A  singular  exception  to  this  general  rule  was  to 

^•)   *59S>   where   the    following   nisi  same  crime,  in  order  to  obtain  his  par- 

frius  cases  are  cited  :  Rex  v.  Burley,  don.     In  this  case,  he  is  called  an  ap- 

coram  Garrow,  B.,  Leicester  Lent  As.  prover  or  prover,  probatory   and  the 

1818;  Reg.  V.  Smith,  Gloucester  Spring  party  appealed    or    accused  is  called 

&  Sum.  As.  1841 ;  Reg.  v.   Holtham,  the  appellee.    Such  approvement  can 

Staff.  Spring  As.  1843;  Rex  v.  Stokes,  only  be  in  capital  offenses,  and  it  is,  as 

Staff.  Spring  As.  1837.  it   were,  equivalent  to  an  indictment. 

If  an  accomplice  in  one  crime  be  since  the  appellee  is  equally  called  upon 
also  indicted  for  another,  and  the  fact  to  answer  it ;  and  if  he  hath  no  reason- 
be  within  the  knowledge  of  the  court,  able  and  legal  exceptions  to  make  to 
he  will  not,  as  a  rule,  be  admitted  as  a  the  person  of  the  approver,  which,  in- 
witness,  Anonymous,  2  C.  &  P.  41 1 ;  deed,  are  very  numerous,  he  must  put 
12  E.  C.  L.  194;  but  if  he  be  so  admit-  himself  upon  his  trial,  either  by  battel 
ted,  though  he  testify  in  good  faith  or  by  the  country;  and  if  vanquished 
against  his  accomplices  upon  one  in-  or  found  guilty,  must  suffer  the  judg- 
dictment,  he  will,  nevertheless,  be  put  ment  of  the  law,  and  the  approver  shall 
upon  his  trial  on  the  other  and  pun-  have  his  pardon  ex  dehito  justitia.  On 
ished  upon  conviction.  Rex  v,  Lee,  the  other  hand,  if  the  appellee  be  con- 
R.  &  R.  C.  C.  361;  Rex  t;.  Brunton,  R.  queror,  or  acquitted  by  the  jury,  the 
&  R.  C.  C.  454.  approver  shall  receive  judgment  to  be 

1.  People  V.  Whipple,  9  Cow.  (N.  hanged  upon  his  own  confession  of  the 

Y.)  707;  U.  S.  V.  Lee,  4  McLean  (U.  indictment;    for  the  condition   of  his 

S.)  103 ;  Rex  v,  Rudd,  Cowp.  339.  pardon  has  failed,  namely,  the  convict- 

S.  Rex  V,  Rudd,  Cowp.  339.  ing  of  some  other  person,  and  there- 

S.  Byrd    v.  Com.,  2  Va.  Cas.  490;  fore,  his  confession  remains  absolute.'* 

Sumpter  v.  State,  1 1  Fla.  254.  4  Bl.  Com.  329-3^0. 

But  the  admission  of  accomplices  as  4.  In  Rex  v.  Whiting,   i   Salk.   283, 

witnesses  for  the   prosecution   is    the  which     was    a    criminal     proceeding 

modern  substitute  for  the  old  doctrine  against  the  defendant  for  cheating,  it 

of  approvement  State  v.  Wier,  i  Dev.  appeared  that  his  mother-in-law    had 

(N.  Car.)  363;  People  v,  Whipple,  9  promised  him  a  note  for  five  pounds, 

Cow.  (N.  Y.)  710.  but  through  some  trick  he  obtained  her 

'*  But  there  is  another  species  of  con-  signature  to  a  note   for  one  hundred 

fession  which  we  read  much  of  in  our  pounds.     Lord  Holt,  C.  J.,  said   that 

ancient  books,  of  a  far  more  compli-  she  could  not  be  a  witness,  for  though 

cated  kind,  which  is  called   approve-  the  verdict  upon  the  information  could 

ment.     And  that  is,  when   a  person  not  be  given  in  evidence  in  an  action 

indicted  of  treason  or  felony,  and  ar-  upon   the    note,   yet    the    jury  would 

raigned  for  .the  same,  doth  confess  the  surely  be  told  of  it  to  influence  their 

fact  before  plea  pleaded,  and  appeals  or  verdict, 

accuses  others,  his  accomplices,  of  the  5.  Rex  v,  Broughton,  2  Stra.   1229; 
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be  found  in  prosecutions  for  forgery,  where  it  was  held  that  the 
person  whose  signature  was  forged  was  incompetent  to  prove  the 
forgery,   unless  he  had  a  release   from  those  interested  in  the 

validity  of  the  instrument.^  In  the  United  States,  this  exception 
has  been  rejected  in  a  number  of  jurisdictions  as  having  no  foun- 
dation in  principle,^  and  the  same  result  was  reached  in  England, 

Reg.  V.  Sewel,   7    Mod.  118;  Reg.  v.  State  v,   Foster,  3  McCord  (S.  Car.) 

Mackartney,   i    Salk.     286;    State    v.  442;  State  r.  Whitten,  i  Hill  (S.  Car.) 

Truss,  9    Fort.    (Ala.)    126;    Com.  v.  100;    State    v.    Stanton,    i    Ired.    (N. 

Oliver,  3  Bibb  (Ky.)  474.  Car.)  424. 

Lord  Kenyon  laid  it  down  as  a  rule  In  Rex  v,  Boston,  4  East  572,  Lord 

that  no  objection  could  be  made  to  the  EUenborough,  after  stating  the  general 

competency  of   a    witness    upon    the  rule,  said:  '^The  only  anomaly  that  I 

ground    of   interest,    unless    he   were  know  in  the  law,  which  may  be  regarded 

directly  interested  in  the  eyent  of  the  as  an  exception  to  this  rule,  is  in  the  case 

suit  or  could  avail  himself  of  the  ver-  of  forgery,  where  a  prosecutor  shall  not 

diet  in  the  cause  so  as  to  giye  it  in  eyi-  be  permitted  to  say  that  the  bond  pur- 

dence  on  any  future  occasion  in  sup-  porting  to  have  been  made  by  him  was 

port  of  his    own    interest.     Smith  v,  forged.     I  put  this  only  as  an  instance. 

Prager,  7  T.  R.  58;  Bent  v.  Baker,  3  T.  Upon   what  principle  that  anomalous 

R.  27.    This  rule  has  the  approval  of  case  was  so  settled  I  cannot  pretend  to 

Lord  Ellenborough  in  Rex  v.  Boston,  say,  but  having  been  so  settled,  it  may 

4  East  572.  be  too  much  for  judges  sitting  on  trials 

See  also  Rex  v.  Ellis,  2  Stra.  1104;  to  break  in  upon  it.  The  anomaly' can 
Rex  I'.  Nunez,  2  Stra.  1043 ;  prosecu-  only  be  remedied  now  by  the  legisla- 
tions for  perjury,  which  seem  to  have  ture."  But  it  was  otherwise  if  the 
been  overruled  in  Rex  v.  Broughton,  question  of  forgery  arose  as  one  of  the 
2  Stra.  1229,  and  Abrahams  v,  Bunn,  issues  of  fact  in  a  civil  action.  Hunter 
4  Burr.  2255.  V.  Rex,  4  B.  &  Aid.  209 ;  Furber  v.  Hil- 

In  State  v.  Hassett,  i  Tayl.  (N.  Car.)  Hard,  2  N.  H.  480. 

55,  the  court  held  that  upon   a   prose-  It  has   been  said  that  the  reason  of 

cation  for  perjury,  the  party  against  the  rule  was  that  the  court  would,  upon 

whom    the    prisoner    had    previously  convictionof  the  prisoner,  impound  the 

testified  was  a  competent  witness,  re-  forged  instrument  so  that  it  could  not 

farding  the  doctrine  of  Rex  v.  Ellis,  2  afterwards  be  used  in  evidence  against 

tra.  1104,  and  Rex  v.  Nunez,  2  Stra.  the  person  whose  signature  was  forged. 

1043,  ^  having  been  exploded.  Com.  v.  Snell,  3  Mass.  82  ;   Respublica 

The -fact  that  the  prosecutor  is  liable  v.  Keating,  i  Dall.  (Pa.)  no;  Furber  7;. 

for  costs  if  the  prosecution  proves  to  Hilliard,  2  N.  H.  480,  ci/iW  Tidd  528; 

be  frivolous,  does  not  render  him  in-  Shep.  Touchst.  70,  71;   2   East  Cr.  L. 

competent.     Baker  v.  Com.,  2  Va.  Cas.  994 ;  5  Coke  74,  75. 

353;  Gilliam  v.  Com.,  4  Leigh  (Va.)  The  person  to  whom  the  forged  in- 

600;   State    V.   Blenner hassett.   Walk,  strument  was  passed  was  a  competent 

(Miss.)  7.  witness,  notwithstanding  he  had  a  right 

But  it  has  been  held  that  one  who  of  action  for  damages.  State  v.  Nettle - 

undertakes  to  indemnify  the  prosecu-  ton,  i  Root  (Conn.)  308. 

tor  against  liability  for  costs,  is  not  a  S.  Pennsylvania  v. Farrel,  Add.  (Pa.) 

competent  witness  for  the  prosecution.  246;    Respublica    v,  Keating,   i    Dall. 

Com.  V.  Gore,  3  Dana  (Ky.)  475.  (Pa.)  no;  Respublica  v,  Ross,  2  Dall. 

It  was  held,  however,  that  the  fact  (Pa.)  239;  2  Yeates   (Pa.)   i;  Respub- 

that  a  witness  for  the  prosecution  had  lica  v.  Weight,  i   Yeates    (Pa.)  401; 

contributed  funds  to  carry  it  on  went  Com.  v.  Hutchinson,  i  Mass.  7 ;  2  Am. 

only  to  his  credibility.     People  z*.  Cun-  Dec.   i;  Com.   v.  Snell,    3  Mass.  82; 

ningham,  i  Den.  (N.  Y.)  524;  43  Am.  Com.  ^^  Peck,  i  Met.  (Mass.)  428;  Com. 

Dec.  709,  V.   Waite,  5   Mass.    261 ;  Territory  v, 

1.  2  Hawk.  P.  C,  ch.  46;  i  Phil.  Ev.  Barran,  i   Martin  (La.)  208;   State  v, 

(5th  ed.)  »59;  Watts*  Case,  3    Salk.  Foster,  3  McCord  (S.  Car.)  442;  Peo- 

172;  State  V.  A.  W.,  i  Tyler  (Vt.)  260;  pie  v.  Dean,  6  Cow.  (N.  Y.)  27;  Noble 

State  V.  Brunson,  i  Root  (Conn.)  307;  f.  People,  i  111.  54;  Simmons  v.  State, 

State  t;.  Blodgett,  I  Root  (ConnO  534;  7  Ohio  116;   State  v,  Phelps,   11    Vt. 
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by  the  enactment  of  a  statute  which  puts  the  competency  of  wit- 
nesses in  prosecutions  for  forgery  on  the  same  footing  as  in  other 
criminal  proceedings.^ 

If  the  prosecutor  would  receive  a  direct  benefit  as  a  result  of 
the  prisoner's  conviction,  and  without  the  aid  of  further  proceed- 
ings, this  was  sufficient  to  disqualify  him  on  the  ground  of  inter- 
est, unless  he  was  made  competent  by  statute,*  except  in  cases  of 

ii6;  34  Am.  Dec.  672  ;  State  v.  Shurt-  1.  Stat.  9  Geo.  IV.,  ch.  32,  ^  2. 

liff,  18  Me.  368.  2.  Thus,  in  an  indictment  for  forcible 

Furber  v.  Hilliard,  2  N.  H.  481,  was  entry  and  detainer,  where  restitution 
not  a  criminal  prosecution,  but  the  of  possession  was  awarded  upon  con- 
court  said  it  was  the  practice  in  that  viction  of  the  defendant,  the  person 
state  to  admit  the  person  whose  name  whose  land  was  entered  upon  or  with- 
was  forged  in  criminal  as  well  as  in  held  by  force  was  not  a  competent  wit- 
civil  cases.  See  also  Pope  v.  Nance,  x  ness.  Rex  v,  Williams,  9  B.  &  C.  549; 
Stew.  (Ala.)  354;  iS  Am.  Dec.  60;  17E.  C.  L.  440;  Rex  v.  Beavan,  R.  & 
White  V,  Green,  5  Jones  (N.  Car.)  47.  M.  342 ;  State  v.  Fellows,  2  Hayw.  (N. 

In  People  v,   Howell,  4  Johns.  (N.  Car.)  340. 

Y.)  296,  Kent,  C.  J.,  said  :  "The  an-  In    Respublica   v.  Shryber,   i  Dall. 

cient  rule  in  England^  that  a  witness  (Pa.)  68,  it  was  held  that  the  wife  of  the 

whose   name  was  forged   was  incom-  prosecutor,  whose  land  was  forcibly  de- 

petent  to  prove  the  forgery  on  an  indict-  tained,  was  competent  to  testify  as  to 

ment,  because  he  was  interested  in  the  the  force  employed  but  was  not  compe- 

question,  still  prevails  in  their  courts,  tent  upon  any  other  point, 

and  it  was  adopted  by  this  court  in  the  And   where  the  prosecutor    or   in- 

year  1 794.     The  grounds  or  reasons  of  former   was  entitled   to  the  whole  or 

that  decision  are  not  before  the  public,  a  part  of  a  penalty,  immediately  upon 

and  we,  therefore,  do  not  know  them,  conviction  of  the  offender,  he  was  not  a 

It  is  probable  that  the  court  assumed  competent  witness  for  the  prosecution, 

the  English  rule  as  they  found  it  then  Rex  v.  Tilly,  i  Stra.  316;  Rex  v.  Stone, 

existing.     But  since  that  time  the  ques-  2    Ld.   Raym.    1545;  Rex    v.    Piercy, 

tion  of  interest  in  a  witness  has  been  Andr.  18 ;  Rex  v.  Blaney,  Andr.  240; 

investigated   and    defined  with    more  Van   Evour  v.  State,  2  Nott  &  M.  (S. 

precision,  both  in  England  and  in  this  Car.)  309 ;   State  v,  Vaughan,  i    Bar 

state.    The  rule  no>v  in  all  such  cases,  (S.  Car.)  283;    Northcot  v.  State,  43 

and  I  believe  I  may  say  in  almost  all  Ala.  330.     See  also  a  dictum  in  Salis- 

criminal  cases,  except  in  the  case  of  a  bury  v.  State,  6  Conn.  104. 

forged  instrument,  is  that  the  witness  But  a  witness  who  was  entitled  to  a 

is  to  be  received  if  he  be  not  interested  part  of  the  penalty  might  be  rendered 

in  the  event  of  the  suit,  so  that  the  ver-  competent  by  a  bona  fide  release  of  his 

diet  could  be  given  in  evidence  in  an  interest.     City  Council  v.  Haywood.  2 

action  in  which  he  was  a  party.    The  Nott  &  M.  (S.  Car.)  308. 

interest  which  the  witness  may  have  in  The  benefit  to  be  derived  by  the  pros- 

the  question  put  is  no  longer  the  test,  ecutor  or  informer  must   be  certain, 

That  degree  of  interest  goes  only  to  otherwise  it  will  not  affect  his  compe- 

the  credit  of  the  witness.    The  exclu-  tency.    Thus,  where  it  was  discretion- 

sion  of  the  witness  in  the  case  of  for-  arv  with  the  court  whether  the  offender 

gery   has,   therefore,  now  become  an  should  be  punished  by  fine  or  imprison- 

anomaly  in  the  law  of  evidence,  for  it  ment,  it  was  held  that  the  prosecutor 

is  certain   that   the  conviction  of  the  was  a  competent  witness.    Rex  z\  Cole, 

party    charged   with  forging   a  check  i  Esp.   169,  overruling  Rex  v.  Black- 

cannot  be  given  in  evidence  in  a  sub-  man,  i  Esp.  96. 

sequent  civil  suit  on  the  check,   and  as  So,  where  the  statute  provided  that 

the  reason  of  the  old  rule  has  ceased,  the  offender  should,  upon  conviction  of 

by  a  sounder  definition  of  the  question  larceny  on  the  high  seas,  be  fined  not 

of  interest,  and  as  it  is  not  now  ap-  exceeding    fourfold  the  value    of  the 

plied  to  other  criminal  cases,  it  would  goods  stolen,  one  moiety  of  the  fine  to 

seem  to  be  fit  and  proper  that  the  rule  be  paid  to  the  owner  of  such  goods,  it 

itself  should  no  longer  be  applied  to  was  held  that  the  owner  of  the  goods 

the  case  of  forgery."  was  a  competent  witness,  since  the  court, 
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robbery  or  theft,  where  the  prosecutor  was  a  competent  witness, 
although  entitled  to  restoration  of  his  property  upon  conviction 
of  the  offender.^  If,  however,  a  conviction  established  only  a 
right  of  action  for  a  penalty  or  forfeiture,  the  prosecutor  was  a 
competent  witness,  because,  in  order  to  possess  himself  of  the  pen- 
alty or  forfeiture,  an  action  must  be  brought  against  the  offender 
in  which  the  verdict  in  the  criminal  prosecution  was  not  admissi- 
ble as  evidence.*  But  in  actions  qui  tarn  for  the  recovery  of  such 
penalties,  the  persons  entitled  to  them  were  not  competent  wit- 
nesses.*    The  fact  that  a  witness  will  be  entitled  to  a  reward 


in  the  exercise  of  its  discretion,  might  As  pointed  out  by  the  court  in  Rex  v, 

impose  merely  a  nominal  fine.     U.  S.  Williams,  9  B.  &  C.  549;  17   E.  C.  L. 

V,  Murphy,  16  Pet.  (U.  S.)  203.  440,  this  exception  seems  to  be  neces- 

Where  it  is  clearly  implied  from  the  sarily  implied  in  Stat.  21  Hen.  VIII., 

tenor   and   provisions   of    the  statute,  ch.  11,  which  provides  that  if  a  felon 

that  the  legislature  meant  to  make  the  vtrho  robs  or  takes   away  any  goods, 

prosecutor    competent,    notwithstand-  money,  or  chattels,  be  attainted  by  rea- 

ing  his    immediate    interest     in    the  son   of  evidence  given   by  the   party 

penalty  imposed,  the  case  will  be  con-  robbed,  or  owner  of  the  money,  etc.,  or 

sidered  as  a  statutory  exception  to  the  by  any  other,  by  his  procurement,  the 

rule.  In  Rex  r\  Williams,  9  B.  &C.  549;  party  so  robbed,  or  owner,  shall  be  re- 

17  E.G.  L. 440,  Bayley,  J.,  said  :  *' Where  stored  his  money,  and  the  court  shall 

it  is  plain  that  the  detection  and  convic-  award  a  writ  of  restitution.     But  there 

tionof  the  offender  are  the  objects  of  the  is  a  dictum  of  Best,  C.J. ,  in  Brook  v, 

legislature,  the  case  will  be  within  the  Carpenter,  3   Bing.   297;   11   £.  C.  L. 

exception,  and  the  person  benefited  by  loS,  putting  it  on  the  broad  ground  of 

the  conviction   will,    notwithstanding  public    policy.       He    said  :    **  If   you 

his   interest,    be    competent.      Where  prevent    the    owner  of    goods    stolen 

this  is  not  the  case,  the  general  rule  from  giving  evidence   on  the  trial  of 

will  be  applicable  and  the  person  in-  an  indictment  for  the  felony,  because 

competent."    To  the  same  effect  are  U.  he     may,    by    such    evidence,    obtain 

S.  V.  Murphy,   16  Pet.    (U.  S.)   303;  restitution    of    his    goods  without  an 

Murphy  v.  State,  28  Miss.  650.  action,  you  would  often  defeat  public 

By  Stat  2  Geo.  II.,  ch.  24,  which  was  justice.  It  would  be  absurd  to  expect  a 
aimed  at  bribery  in  elections,  it  was  prosecutor  to  bring  his  action  after 
provided  that  if  anyone  who  had  the  person  who  stole  his  goods  is  con- 
violated  the  act  became  the    first  in-  victed." 

former  against  another  offender,  and  An  innkeeper,  upon  whose  premises 

the  latter  were  found   guilty,  the   in-  and  from  whose  guest  property  is  sto- 

former,  if  he  had  not  himself  been  con-  len,  is  a  competent  witness  upon  the 

victed,  should  be  exonerated  from  all  prosecution  of  the  offender,  as  the  event 

penalties    and    disabilities  denounced  of  the  prosecution  will  not  affect  his 

against    such   offenders;    and    it    was  liability  to  the    owner.     Salisbury   v. 

held  that   informers  were  competent  State,  6  Conn.  10 1. 

witnesses  on  the  trial  of  actions  against  2.  Rex  v.  Johnson,  Willes  425,  note; 

those  concerning  whom  they  had  given  Rex  v,  Luckup,  Willes  425,  note;  Salis- 

information,  notwithstanding  their  tes-  bury  v.  State,  6  Conn.  104. 

timony  had  a  direct  tendency  to  relieve  3.  Masters  v.  Drayton,  2  T.  R.  496; 

them  from  punishment.    These   deci-  Bill  v.  Scott,  Kirby  (Conn.)  62;  Com, 

sions  go  upon  the  ground   that  it  was  z>.  Frost,  5  Mass.  58 ;  Com.  v.  Harges- 

withinthe  reason  and  spirit  of  the  act  heiner,  i  Ashm.  (Pa.)  413. 

that  such  persons  should  be  competent  In   an   action   gut  tarn  to  recover  a 

to  testify.    Heward  v.   Shipley,  4  East  statutory  penalty  for  the  taking  of  usu- 

180;  Bush  V,  Railing,  Sayer  209;  Mead  nous  interest,  the  borrower  is  a  com- 

V.  Robinson,  Willes  423.  petent    witness    when     the     action    is 

1.  Salisbury  v.  State,  6  Conn.  104;  brought  by  another  for  his  own  ben- 
Cora,  v.  Moulton,  9  Mass.  jo;  State  v.  efit.  Pettingal  v.  Brown,  i  Cai.  (N. 
Casados,  i  Nott  &  M.  (S.  Car.)  91.  Y.)  168. 
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from  the  government,  or  from  a  private  individual,  upon  the  con- 
viction of  the  offender,  goes  only  to  his  credibility  and  does  not 
affect  his  competency.^ 

b.  Persons  Not  Parties  of  Record— (i)  In  GeneraL—k\ 
common  law  it  was  a  general  rule  that  a  person  who  had  a  direct 
legal  interest  in  the  event  of  a  cause,  such  as  would  tend  to  bias 
him  against  the  party  objecting,  was  not  a  competent  witness.* 
A  mere  interest  in  the  question  at  issue,  however,  or  a  bias  of 
feeling,  due  to  the  possession  of  interests  similar  to  those  of  the 

1.  U.  S.  V,  Wilson,  I  Baldw.  (U.  S.)  der,  a  McCord  (S.  Car.)  377;  13  Am. 
78;  State  V.  Bennet,  i  Root  (Conn.)  349.     Dec.  738. 

In  Rex  V.  Williams,  9  B.  &  C.  549;  It  was  a  general  principle  that  if  the 
17  E.  C.  L.  440,  Baylej,  ].,  said  :  **  The  effect  of  a  witness's  testimonjr  would  be 
case  of  rewards  is  clear  on  the  grounds  to  create,  increase,  or  diminish  a  fund 
of  public  policy,  with  a  view  to  the  in  which  he  might  be  entitled  to  par- 
public  interest,  and  because  of  theprin-  ticipate,  or  to  prevent  the  diminution 
ciple  upon  which  such  rewards  are  thereof,  he  was  not  competent.  Gov- 
given.  The  public  has  an  interest  in  ernor  v.  Justices,  20  Ga.  359;  Foster  v, 
the  suppression  of  crime  and  the  con-  Rutherford,  20  Ga.  676;  Rome  r.  Dick- 
victton  of  guilty  criminals.  It  is  with  erson,  13  Ga.  302;  Stebbins  v.  Sackelt, 
a  view  to  stir  up  greater  vigilance  in  5  Conn.  258;  Cleverly  v.  McCuUough, 
apprehending,  that  the  rewards  are  2  Hill  (S.  Car.)  445;  Brown  v.  O'Brien, 
given,  and  it  would  defeat  the  object  of  i  Rich.  (S.  Car.)  268;  44  Am.  Dec. 
the  legislature,  by  means  of  those  re-  254;  Johnson  v.  Alexander,  14  Tex.  3S2; 
wards  to  narrow  the  means  of  convic-  Kimball  v.  Kimball,  3  Rawle  (Pa.)  469. 
tion,  and  to  exclude  testimony  which  Amount  of  Interest. — If  it  were  made 
otherwise  would  have  been  admissible,  to  appear  that  the  witness  was  inter- 
It  is  upon  the  principle,  therefore,  that  ested  in  the  event  of  the  suit,  the 
the  exclusion  of  persons  entitled  to  re-  amount  of  the  interest  was  immaterial, 
wards  would  be  inconsistent  with  the  However  small  it  might  be,  the  witness 
spirit  of  the  acts  giving  the  rewards,  was  incompetent.  Burton  r.  Hinde,  5 
and  against  the  grounds  of  public  policy,  T.  R.  174 ;  Dowdeswell  v,  Nott,  2  Vem. 
that  their  competence  is  virtually  con-  217  ;  Marquand  v.  Webb,  16  Johns.  (N. 
tinued.  The  instance  of  rewards  given  Y.).93;  Gage  ^^  Stewart,  4  Johns.  (N. 
by  private  individuals,  which  was  men-  Y.)  293 ;  Scott  v,  M'Lellan,  2  Me.  199; 
tioned  in  the  argument,  stands  upon  a  Hunter  v,  Gatewood,  5  T.  B.  Mon. 
different   principle,   namely,  that    the  (Ky.)  268. 

public   have  an   interest,  upon   public  Where  the  witness  had  indorsed  a 

grounds,  in  the  testimony  of  every  per-  negotiable  note,  but  at  the  risk  of  the 

son  who  knows  anything  as  to  a  crime,  indorsee  as  to  the  solvency  of  the  maker, 

and  that  nothing  private  individuals  can  he  was  held  incompetent  because  he  was 

do  will  take  away  the  right  the  public  responsible  on  an  implied  warranty  that 

have."  the  note  was  not  forged.     Herrick  r. 

2.  Reece  v.  Johnson,  Hempst.  (U.  S.)  Whitney,  15  Johns.  (N.  Y.)  240. 

83;   Bean   v.    Pearsall,    12   Ala.   592;  In  Admiralty. — **In  courts  of  prize 

Athey  f ,  McHenry,  6  B.  Mon.  (Ky.)  no  person  is  incompetent  merely  on  the 

5^;  Herrick  v.  Whitney,  15  Johns.  (N.  ground  of  interest.     His  testimony  is 

V.)  240;  Utica  Bank  v.  Mersereau,  3  .  admissible  subject  to  all  exceptions  as 

Barb.   Ch.   (N.   Y.)    584;  Dunbar    v.  to  its  credibility."     Story,  J.,  in  The 

Chevalier,    28    Miss.    161 ;    Pickett  v,  Anne,  3  Wheat.  (U.  S.)  445. 

Cloud,  I  Bailey  (S.  Car.)  362;  Eaton  The  captors,  as  well  as  the  officers  and 

x'.  Gentle,   i   Chand.  (Wis.)   10;  Ken-  crew  of  the  captured  vessel,  were  com- 

nedy    v.    Bossier,   16  La.   Ann.  445;  petent    witnesses    upon   an  order  for 

Blum  v.  Stafford,  4  Jones  (N.  Car.)  94.  further  proof.    The  Schooner  Sally,  i 

A  witness  whose  debt  would  have  Gall.  (U.  S.)40i;TheGrotius,9Cranch 

been   extinguished   by   a   recovery   in  (U.  S.)  368. 

the  suit  was  not  a  competent  witness  In  The  Haabet,  6  Rob.  ^4,  and  The 

for  the  plaintiff.     Richardson  v.  Bart-  Glierktigheit,  6  Rob.  58,  note  (a),  the 

ley,  2  B.  Mon.  (Ky.)  333;  State  v.  Hal-  affidavits  of  the  captors  were  rejected 
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party  calling  him,  was  not,  generally,  sufficient  to  disqualify  him.^ 

No  objection  to  the  competency  of  a  witness  on  the  ground  of 
interest  would  be  sustained  unless  he  were  directly  interested  in 

the  event  of  the  suit.  The  true  test  was  whether  he  would  gain 
or  lose  by  the  direct  legal  operation  of  the  judgment,  or  could 
avail  himself  of  the  record  by  giving  it  in  evidence  in  support  of 
his  own  interest  on  some  future  occasion  ;  *  or,  to  state  the  rule 

on  the  original  hearing.    See  also  The  wajs  be  open  to  observation  as  affect- 

Drie  Gebroeders,  5  Rob.  343,  note  (a);  ing  his  credibility.     Bent  v.  Baker,  3 

The  Amitie,  5   Rob.  344,  note ;  6  Rob.  T.   R.  33,  per  Lord  Kenyon ;  Fowler 

269,  note  (a);  Robinett  v.  The  Exeter,  ik  Collins,  2  Root  (Conn.)  231;  Bliss 

2  Rob.  267.  V.  Thompson,  4   Mass.  488 ;  Jarboe  v. 
But  the  rules  as  to  competency  and  Colvin,  4  Bush  ( Ky.)  70;  Woodard  v, 

incompetency    of    witnesses    on    the  Spiller,  i  Dana  (Ky.)  179;  25  Am.  Dec. 

instance  side  of  the  court  of  admiralty,  189;  Hoyt  v.  Wildfire,  3  Johns.  (N.  Y.) 

were  in  general    the  same    as    those  518. 

known  to  the  common  law.     Story,  J.,  In  Bennett  v,   Hethington,  16  S.  & 

in  The  Schooner  Boston,  i  Sumn.  (U.  R.    (Pa.)     195,    Gibson,     C.    J.,  said: 

S.)  343.  "Nothing  can   be  plainer,  or  of  more 

Concerning    the    exception    to    the  ready  application,  than  the  distinction 

above  rule,  on  the  ground  of  necessity  between  interest  in  the  question    and 

in  salvage  cases,  see    The    Schooner  interest  in  the  event  of  the  suit.     Al- 

Boston,  I    Sumn.   (U.   S.)   344;    The  though  the  case  of  the  witness  be,  in 

Charlotte  Caroline,  i   Dod.  192 ;  The  every  point  and  particular,  the  case  of 

Ship  Henry  Ewbank,  i  Sumn.  (U.  S.)  the  party  by  whom  he  is  called  to  tes- 

432.  tify ;  although  he  expect  a  benefit  from 

1.  Fairchild  t^.  Beach,  i  Day  (Conn.)  the  event;  and,  in  short,  although  he 

266;  Phelps  V,  Winchel,  i  Day  (Conn.)  be  subject  to  as  strong  a  bias  as  can  in- 

269;  Stoddard  v.  Mix,  14   Conn.    12 ;  fluence  the  understanding  and  actions 

Wadhams  v,  Litchfield,  etc.,  Turnpike  of  man;  yet,  if  he  be  not  implicated  in 

Co.,  10  Conn.  416;  Williams  t;.  Jones,  the  legal  consequences  of    the    judg- 

3  Ala.  314;  Kennon  v,  M'Rea,  2  Port,  ment,  he  is  competent.  By  legal  ponse- 
(Ala.)  389;  Stewart  v.  Conner,  9  Ala.  quences  are  meant  those  that  are  fixed, 
8o3;VanNuys  T'.  Terhune,  3johns.  Cas.  certain  and  actual,  and  by  which  an 
(N.  Y.)  82;  McLaren  v.  Hopkins,  1  advantage,  not  depending  on  a  con- 
Paige  (N.  Y.)  18;  Stewart  v.  Kip,  5  tingency,  is  to  be  gained  or  lost;  such, 
Johns.  (N.  Y.)  256;  Gould  v.  James,  6  for  instance,  as  being  entitled  to  give 
Cow.  (N.  Y.)   3^;  Cotchet  v,  Dixon,  the  verdict  in  evidence  in  another  suit 

4  McCord  (S.  Car.)  311;  Clapp  v.  on  the  one  hand,  or  being  subjected  to 
Mandeville,  5  How.  (Miss.)  197;  Evans  an  incumbrance  or  duty  on  the  other. 
V,  Eaton,  7  Wheat.  (U.  S.  )  356;  Hen-  This  is  what  I  understand  to  be  the 
arie  V.  Maxwell,  10  N.  J.  L.  297  ;  Har-  modern  rule,  as  established  in  this 
risburg  Bank  v,  Forster,  8  Watts  (Pa.)  country  for  its  intrinsic  excellence  and 
307 ;   Nass  v.  Vanswearinger,  7  S.   &  good  sense." 

R.  (Pa.)  192;  Rollins  v,  Taber,  25  Me.  2.  Bent  v.  Baker,  3  T.  R.  27,  per 
144;  Todd  v.  Boone  County,  8  Mo.  431;  Lord  Kenyon;  Smith  v.  Prager,  7  T. 
Bass  V,  Peevey,  22  Tex.  295;  Masters  R.  56,  per  Lord  Kenyon;  Rex  v,  Bos- 
V.  Vamer,  5  Gratt.  (Va.)  168;  i  Am.  ton,  4  East  572,  per  Lord  Ellen- 
Dec.  114,  borough ;  Doe  v.  Tyler,  6Bing.  390;  19 
It  was  once  ruled  by  all  the  judges  £.  C.  L.  iii,  Tindal,  C.  J.;  Buckland 
in  England  that  one  who  stood  in  a  v.  Tankard,  5  T.  R.  578;  Ward  v, 
like  position  to  that  of  the  party  call-  Wilkinson,  4  B.  &  Aid.  412;  Nix  v. 
ing  him,  in  another  suit  involving  the  Cutting,  4  Taunt.  18;  Hill  v.  Miller,  2 
same  issues,  was  not  competent.  Lock  Swan  (Tenn.)  659;  Bailey  v.  Lumpkin, 
V.  Hayton,  Fortes.  246.  See  also  Tre-  i  Ga.  392 ;  Harvey  v.  Anderson,  12 
lawney  v.  Thomas,  i  H.  Bl.  308.  But  Ga.  69;  Adams  v.  Rose,  3  Ga.  277; 
the  later  decisions  are  to  the  effect  Howard  v.  Brown,  3  Ga.  ^23 ;  Green 
that  this  circumstance  does  not  render  v,  Pickering,  28  N.  H.  360;  Latham 
the  witness  incompetent,  but  may  al-  v,  Kenniston,  13  N.   H.  206;  Burt  v, 
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in  another  form,  a  direct  certain  beneficial  interest  went  to  the 
competency  of  a  witness,  and  all  contingent,  uncertain  and  remote 
interests  went  only  to  his  credibility.*  And  where  there  was  a 
doubt  as  to  his  interest,  it  was  customary  to  admit  him  and  leave 

the  question  of  credibility  to  the  jury  * 

Nichols,  i6  Pick.  (Mass.)  560;  Com.  v.  Dec.  196;  Phillips  v.  Bridge,  11  Mass. 

Snell,  3  Mass.  84;  Fitch  v.  Boardman,  242 ;   Bean  v.  Bean,  12  Mass.  22;  Cor- 

12  Conn.  346;  Van  Nujs   v.  Terhune,  nogg  v.  Abraham,  i  Yeates  (Pa.)  84; 

3  Johns.   Cas.   (N.  Y.)  82;   Shirk  v,  Lewis  v.  Manly,  2  Yeates  (Pa.)  200; 

Vanneman,  3  Yeates  (Pa.)  196;  Osborn  McCaskey  v.  Graff,  23  Pa.  St.  321;  62 

V,   Cummings,  4  Tex.   10;  Massey  v.  Am.   Dec.  336;  Galbraith  v.  Scott,  2 

Rogan,  6  Ala.  647;  Stewart  v.  Conner,  Dall.  (Pa.)  95;  Scull  v.  Mason,  43  Ft. 

9  Ala.  803;  Wright  v.  Lewis,  18  Ala.  St.  99;   Adams    v.  Rose,  3  Ga.  277; 

194;  Coltart  V.  Laughinghouse,  38  Ala.  Howard  v.  Brown,  3  Ga.  523;  Harvey 

190 ;  Estice  t;.  Cockerel],  26  Miss.  127;  v,    Anderson,    12    Ga.    69;  Jordan  v. 

Ford  V.  M'Kibbon,  1  Strobh.  (S.  Car.)  Pollock,  14  Ga.   153;   Harbin  v.  Rob- 

33.    See  also  Masters  v,  Drayton,  2  T.  erts,  33  Ga.  45;  Clarke  v.  Robinson,  5 

R.  496; •  Yardley  v.  Arnold,  10  M.  &  B.  Mon.  (Ky.)  57;  Smith  v.  White,  5 

W.  141.  Dana  (Ky.)  376;  Day  v.  Green,  Hard. 

Where  an  action  was  brought  by  or  (Ky.)  124;  Easley  v,  Easley,  18  B. 
against  one  of  a  number  of  persons  Mon.  (Ky.)  86;  Millett  v,  Parker,  2 
claiming  some  right  by  custom,  and  Mete.  (Ky.)  608;  Marwick  v.  Georgia 
the  question  of  the  existence  and  Lumber  Co.,  18  Me.  49;  Blake  7^  Irish, 
validity-  of  the  custom  was  at  issue,  the  21  Me.  450;  Frankfort  Bank  v.  John- 
courts  used  to  hold  that  no  one  claim-  son,  24  Me.  490;  Sims  v,  Sims,  3  Brev. 
ing  such  right  by  custom  was  a  compe-  (S.  Car.)  252  ;  Ford  v,  M'Kibbon,  i 
tent  witness,  although  a  stranger  to  the  Strobh.  (S.  Car.)  33;  Smith  v.  Asbill, 
record,  because  the  judgment  obtained  2  Rich.  (S.  Car.)  546;  Hill  v.  Miller,  a 
would  be  admissible  in  evidence  for  or  Swan  (Tenn.)  659;  Wentworth  v. 
against  him  in  any  subsequent  action  Crawford,  11  Tex.  127;  Bigham  r. 
to  determine  the  validity  of  his  own  Carr,  21  Tex.  142;  Cutter  v.  Fanning, 
claim.  Walton  v,  Shelley,  i  T.  R,  302,  2  Iowa  580;  Linsley  v.  Lovely,  26  Vt 
Buller,  J.;  Falmouth  v,  George,  5  123;  Phelps  v.  Hall,  2  Tyler  (Vt,)  399; 
Bing.  2g6\  15  E.  C.  L.  449;  Shrews-  Stockham  v,  Jones,  10  Johns.  (N.  Y.) 
hury  Carpenters,  etc.-  v,  Hayward,  21;  Ten  Ejxk  v.  Bill,  5  Wend.  (N.  Y.) 
Doug.  373;  Hockley  v.  Lamb,  i  Ld.  55;  Melvin  v.  Melvin,*6  Md.541;  State 
Raym.  731;  Burton  v.  Hinde,  5  T.  R.  v,  Poteet,  7  Ired.  (N.  Car.)  356;  Jones 
174;  Anscomb  v.  Shore,  i  Taunt.  261 ;  v.  Post,  4  Cal.  14;  Griffin  v.  Alsop,  4 
Gould  V,  James,  6  Cow.   (N.   Y.)  369.  Cal.  406. 

See  also  opinion  of  Lord  Kenyon,  C.  J.,  But  in  Robbins  v.  Butler,  24  111.  387, 

in  Bent  v.  Baker,  3  T.  R.  32.  it  was  held  that  an  interest  derived  un- 

By  Stat.  3  &  4  Wm.  IV.,  ch.  42,  §  46,  der  a  parol  agreement  for  the  sale  of 

such  witnesses  were  made  competent,  land  rendered   a  witness  incompetent, 

and  it  was  provided  that  the  verdict  or  since  the  Statute  of  Frauds  might  not 

judgment  in  the  case  in   which    they  be  pleaded. 

testified  should  not  be   admissible   in  2.  Walton  v.  Shelley,  i  T.  R.  300, 

evidence  for    or  against  them   or  any  Lord    Mansfield;   Rex   v.  Bray,  Cas. 

person  claiming  under  them.  temp.   Hardw.  360,  Lord  Hardwicke; 

Where  the  question  was  one  in  which  Bent  v.  Baker,  3  T.  R.  32,  Lord  Ken- 
all  citizens  of  the  jurisdiction  had  an  in-  yon;  Richardson  ?'.  Dingle,  11  Rich, 
terest  they  were  competent  witnesses,  (S.  Car.)  405;  Day  v.  Green,  Hard, 
as  no  other  evidence  could  reasonably  (Ky.)  124;  Offutt  zy,  Twyman,  9  Dana 
be  expected.  Butler's  N.  P.  289;  Lan-  (Ky.)  43;  Phelps  v.  Hall,  a  Tyler  (Vt.) 
cum  f.  Lovell,  9  Bing.  465;  23  E.  C.  399;  Andre  v,  Bodman,  13  Md.  241; 
^•335;  Gould  v.  James,  6  Cow.  (N.  71  Am.  Dec.  628;  Jones  v.  Lowell,  35 
YO  369;  Connecticut  v,  Bradish,  14  Me.  538;  West  v.  Steamboat  Berlin,  3 
Mass.  29^5.  Iowa  532 ;  School  Dist.  No.  2  v.  Rog- 

1.  Rex   V.    Cole,    i    Esp.  169;  Bur-  ers,   8   Iowa  316;   Piatt    v.  Hedge,  8 

roughs  t\  U.  S.,  2  Paine  (U.  S.)  569;  Iowa  392;  Geisse  v.  Dobson,  3  WharL 

Poe  V.  Dorrah,  20  Ala.  288;  56  Am.  (Pa.)  34. 
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It  was  necessary  to  make  it  appear  that  a  witness  had  a  legal 
interest  in  the  event  of  the  suit  in  order  to  exclude  him.  A  mere 
honorary  obligation  to  the  party  calling  him,  which  could  not  be 
enforced  at  law  or  in  equity,  was  not  sufficient  to  render  him  in- 
competent.* And,  according  to  the  weight  of  authority,  a  belief 
on  the  part  of  the  witness  that  he  was  interested  was  not  suffi- 
cient to  exclude  him  if  he  were  not  in  fact  legally  interested.* 
But,  in  some  jurisdictions,  it  was  held  that  such  a  belief  rendered 
a  witness  incompetent,  since  it  would  have  as  strong  a  tendency 
to  influence  his  testimony  as  the  knowledge  of  an  actual  interest.' 

If  a  witness  acquired  an  interest  in  the  subject-matter  of  the 
suit  after  he  was  possessed  of  knowledge  which  made  him  a 
material  witness  for  one  of  the  parties,  he  was  nevertheless  com- 
petent, unless  such  interest  was  acquired  from  the  party  offering 
him.    A  party  could  not  thus  be  deprived  of  the  testimony  of  a 

A  mere  doubt  that  a  witness  would  cial  Bank  v.  Hughes,  17  Wend.  (N.  Y.) 

be  liable  in  equity,  when  he  was  not  94;   Stall   v,  Catskill   Bank,  18  Wend, 

liable  at  law,  was  not  sufficient  to  ex-  (N.  Y.)  466;    Havis  v,  Barkley,  Harp, 

elude  him.     Sims  v,  Sims,  3  Brev.  (S.  (S.  Car.)  63;  Cotchet  v.  Dixon,  4  Mc- 

Car.)  252.  Cord   (S.  Car.)  311 ;  State  v,  Poteet,  7 

1.  Hill  V.    Miller,   2    Swan  (Tenn.)  Ired.  (N.  Car.)  356;  State  v.  Clark,  2 

659;Tilford  v.  Hayes,  2  Yerg.  (Tenn.)  Tyler  (Vt.)  277;  Gayle  v.  Bishop,  14 

89;Long  V.  Bailie,'4S.  &  R.  (Pa.)  222;  Ala.  552;  McCabe    v.  Hand,  18  Cal. 

Dellone  v.  Rehmer,  4  Watts  (Pa.)  9;  496;  Coghill  v.  Boring,    15   Cal.   213; 

Carman  v.  Foster,  i  Ashm.  (Pa.)  133;  Stallings  v.  Carson,  24  Ga.  423;  Wash- 

M'Causland   v.    Neal,    3    Stew.    &   P.  ington,  etc..  Turnpike  Road  v.  State,  19 

(Ala.)  131 ;  Beall  v.  Ridgeway,  18  Ala.  Md.  239;   Peters  v.  Beall,  4  Har.  &  M. 

117;  Mulheran  v.  Gillespie,  12  Wend.  (Md.)  342. 

(N.  Y.)  349;  Commercial  Bank  v.  Therefore,  proof  of  a  witnesses  own 
Hughes,  17  Wend.  (N.Y.)  94;  Moore  v.  declarations  out  of  court  that  he  wasin- 
Hitchcock,  4  Wend.  (N.  Y.)  292  ;  Gil-  terested,  was  not  /er  se  sufficient  to  ex- 
pin  v.  Vincent,  9  Johns.  (N.  Y.)  219;  elude  him.  Cotchet  v,  Dixon,  4  Mc- 
Stall  V.  Catskill  Bank,  18  Wend.  (N.  Cord  (S.  Car.)  311 ;  Fernsler  v.  Carlin, 
Y.)  466;  Com.  V.  Gore,  3  Dana  (Ky.)  3  S.  &  R.  (Pa.  )  130;  Peirce  v.  Chase, 
474;  Phebe  v.  Prince,  Walk.  (Miss.)  8  Mass.  487;  George  v.  Stubbs,  26 
131;  Smith  V,  Downs,  6  Conn.  365;  Me.  243;  Nichols  v.  Holgate,  2  Aik. 
State?'.  Poteet,  7  Ired.  (N.  Car.)  356;  (Vt.)  138. 

Union  Bank  v.  Knapp,  3  Pick.  (Mass.)         In  some  cases  it  was  held  that  proof 

108;  15  Am.  Dec.  181 ;  Orput  v.  Miller,  of  such  declarations  was  not  admissible 

5  Blackf.  (Ind.)  571 ;  Howe  v.  Howe,  to  impeach  the  competency  of  the  wit- 
10  N.  H.  88;  Frink  v.  McClung,  9  111.  ness.  OflFutt  v.Twyman,  9  Dana  (Ky.) 

69;  Stimmel  v.  Underwood,  3  Gill  &  43;  Stimmel  v.  Underwood,  3  Gill  &  J. 

(Md.)  282;   Pederson  v.  Stoffles,  i  (Md.)  282^  oxferruiin^  Colston  z;.  Nic- 

Campb.  144;  Solarte  v.  Melville,  i  M.  ols,  i  Har.  &  J.  (Md.)  105. 

6  Ryl.  202.  3.  Sentney  v.  Overton,  4  Bibb  (Ky.) 
Thus  a  person  who  was  liable  to  an  445;    Elliot  v.    Porter,  j  Dana   (Ky.) 

action  by  the  party  calling  him,  in  case  304 ;  30  Am.  Dec.  689 ;  Com.  v.  Gore,  3 

said  party  should  fail  in  the  action  at  Dana  (Ky.)  476;  Com.  v.  Moore,  5  J. 

bar,  but  who  was  protected  from  such  J.  Marsh.  (Ky.)  656;  Phebe   v.  Prince, 

an  action  by  the  Statute  of  Limitations,  Walk.  (Miss.)  131 ;  Richardson  v.  Hunt, 

wascompetent.     Ludlow  v.  Union  Ins.  2  Munf.  (Va.)  148;  Plumb  v.  Whiting, 

Co.,  2  S.  &  R.  (Pa.)  119.  4  Mass.  518. 

S.  Hill   V.   Miller,  2   Swan   (Tenn.)  If  a  witness  believed  himself  disinter- 

659;  Long  V,  Bailie,  4  S.  &  R.  (Pa.)  ested,  when  he  was  in  fact  interested, 

M2;  Dellone  v.  Rehmer,  4  Watts  (Pa.)  he  was  incompetent.     Dellone  v.  Reh- 

9;  Cassiday  v.   M'Kenzie,  4  W.  &  S.  mer,  4  Watts  (Pa.)  10;  Phebe  v.  Prince, 

(Pa.)  282;  39  Am.  Dec.  76;  Commer-  Walk.  (Miss.)  134,  note. 
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witness,  either  by  the  voluntary  act  of  the  witness  or  through  the 
contrivance  of  the  opposing  party.^ 

Where  the  witness  was  called  to  testify  against  his  own  inter- 
est, the  rule  of  exclusion  on  the  ground  of  interest  did  not  apply.* 
And  where  his  interest  was  equally  balanced  between  the  parties, 

1.  Clapp     V,    Mandeville,   5     How.  ference  or  consent  of    the   party  bj 

(Miss.)  197;  Doe  v.  Jackson,  2  Dev.  (N.  whom   he   is  called;  because,  in  that 

Car.)  187;  Price  v.  Wood,  7  T.  B.  Mon.  case,  it  would  be  in  the  power  of  the 

(Ky.)  223;    M'Daniel's   Will,    2  J.  J.  witness,  and  even  of  the  adverse  partj. 

Marsh.  (Ky.)  331 ;  Baylor  v.  Smithers,  to  deprive  the  person  wanting  histesti- 

I  Litt.  (Ky.)  105;  Long  v.  Bailie,  4  S.  mony  of  the  benefit  of  it.*' 

&  R.  (Pa.)  222;  Jones  v,   Hoskins,  18  In  England^  the  rule  seems  to  have 

Ala.  489;  Whiting  t'.  Gould,  i  Wis.  195;  been  confined  to  cases  where  a  fraudu- 

Way  V,  Arnold,  18  Ga.  181;  Simons  r.  lent  attempt  was  made  to  render  the 

Payne,  2  Root  (Conn.)  406;  Phelps  v.  witness   incompetent.     See  opinion  of 

Riley»  3  Conn.  266  ;  Burgess  f .  Lane,  Lord    Ellenborough    in    Forrester  v. 

3  Me.    165;  Tatum  v.   Lofton,  Cooke  Pigou,  3  Camb.  380;  i  M.  &  8.9. 

(Tenn.)  115;  BentT^  Baker,  3  T.  R.  27;  But  if  the  knowledge  of  such  facts 

Barlow  v.  Vowel,  Skin.  586.  came  to  the  witness  concurrently  with 

In  Hafner  v,  Irwin,  4lred.  (N.  Car.)  the  acquisition  of  his  interest,  he  was 

533,  Ruffln,  C.  J.,  said:  "A  witness  can-  incompetent.    Netherton  v.  Robertson, 

not,  by  creating  by  his  own  act  a  sub-  3  Hayw.  (Tenn.)  29. 

sequent  interest,  without  the  concur-  2.  Norden  v,  Williamson,  i  Taunt 

rence  of  the  party  calling  him,  deprive  378;  Worrall  v.  Jones,  7  Bing.  395;  20 

the  latter  of  his  evidence.     Much  less  E.  C.  L.   177 ;  Oxenden  v.  Penerice,  2 

can  he  do  so  by  agreement  with  the  Salk.  691 ;  Van  Reimsdyk  v.  Kane,  i 

opposite  party.     The  case  of  Forrester  Gall.  (U.   S.)  630;    Cowles  v.  Whit- 

V.  Pigou,  I   M.  &  S.  9,  would  seem  to  man,  10  Conn.  131;  25  Am.  Dec.  60; 

be  contrary.     But  the  case  is  not  satis-  Brown  v,  Burke,  22  Ga.  574;  Engle- 

factory;  for  it  does  not  appear  to  have  hard   v.   Slater,  7   How.  (Miss.)  538; 

been  finally  decided,  but  was  sent  back  Doe  v.  Jackson,  i  Smed.  &  M.  (Miss.) 

to  a  second  trial  in  order  to  ascertain  ^194;  Commercial  Bank  v.  Wood.  7  W. 

the  facts.     At  all  events,  it  is  not  suffi-  «  S.  (Pa.)  89;  Ralph  v.  Brown,  3  W. 

cient  to  overturn  the  established  gen-  &  S.  (Pa.)  395;  Merchand  v.  Cook,  4 

eral  rule  laid  down  in  all  the  best  writ-  Greene  (Iowa)  115;  Gardner  v.  Gard- 

ers,   and   received    constantly   in   the  ner,  4  Heisk.  (Tenn.)  303;  Lofb'n  r. 

courts  of  this  state,  and  sanctioned  by  Nail}',  24  Tex.  565;  Tuttle  r.  Turner, 

the  approbation  of  this  court  in  Doe  v,  28  Tex.  759;    Kennedy  v,   Bamett,  i 

Jackson,  2  Dev.  (N.  Car.)  1S7.    Tosus-  Bibb  (Ky.)  154;  Wright  v,  Nichols,  i 

tain  the  objection  would  open  a  wide  Bibb   (Ky.)    398;    Sims    v.    Givan,   2 

way  for  tampering  with  witnesses,  so  as  Blackf.  (Ind.)  461 ;  Jackson  v.  Vredcn- 

to  deprive  parties  of  evidence  material  bergh,  i  Johns.  (N.  Y.)  159;  Lansing- 

to  their  interest,  and  to  which  they  had  burg  v.  Willard,  8  Johns.  (N.  Y.)  4»; 

a  right."  Canandarqua  Academy  v.  McKechnie, 

But  where  the  witness  acquired  an  90  N.  Y.  618;    Belt  v.  Miller,  4  Har. 

interest,  by  a  bona  Jide  contract,  in  the  &  M.  (Md.)  536. 

course  of  business,  without  any  intent  If  a  witness  was  called  and  testified 

on  his  part,  or  that  of  the  parties  to  the  against  his  interest  he  was  thereby  ren- 

action,  to  render   him   incompetent,  it  dered   competent  for    the   other  side, 

seems  that  the  rule  did  not  apply.  East-  Turner  v.  Waterson,  4  W.  &  S.  (PaO 

man  v.  Winship,  14  Pick.  (Mass.)  46.  171;    Stockton    v,   Demuth,  7  Watts 

See  also  opinion  of  Lord  Ellenborough  (Pa.)  39. 

in  Forrester  v.  Pigou,  i  M.  &  S.  14.  In  proceedings  by  garnishment, where 

In  Jackson  v.  Rumsey,  3  Johns.  Cas.  a  third  person  claimed  the  money  st- 

(N.  Y.)  237,  Kent,  J.,  said:  '*The  inter-  tached,  the  interest  of  the  judgment 

est,  in  order  to  exclude  the  witness,  debtor  was  in  favor  of  the  attaching 

must  not  have  arisen  after  the  fact  to  plaintiff,  and  he  was  therefore  a  compe- 

which  he  is  called  to  testify  happened,  tent  witness  for  the  garnishee.    Tyler 

and  by  his  own  act,  without  the  inter-  v.  Coolbaugh,  7  Iowa  474. 
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he  was  competent  for  either  of  them.^     If  there  was  a  preponder- 
ance of  interest  in  favor  of  either  party,  however  slight  it  might 

be,  it  was  sufficient  to  exclude  the  witness  when  called  by  the 
party  in  whose  favor  the  excess  lay,*  but  he  was  competent  for  ' 
the  other  party  because  he  was  then  called  to  testify  against  his 
own  interest.' 

A  witness  might  be  incompetent  to  testify  concerning  some  of 
the  points  in  controversy  and  yet  be  competent  as  to  others  in 
which  he  had  no  interest,*  unless  the  verdict  would  necessarily 

1.  Fancourt  v.  Bull,  i  Bing.  N.  Cas.  was  equally  direct  and  immediate  on 

68i ;  27  £.  C.  L.  542  ;  York  v.  Blott,  5  both    sides.      Brown    v,   Johnson,    13 

M.  &  S.  71;    Scott  V.  Propeller  Ply-  Gratt.  (Va.)  644;  Doe  r.  Roe,  13  Smed. 

mouth,  6  McLean  (U.  S.)  463;  Spence  &  M.  (Miss.)  466. 

V.  Mitchell,  9  Ala.  744;  Standefer  v.  It  was  no  ground  to  exclude  a  wit- 

Chisholm,   i    Stew.  &  P.  (Ala.)   449;  ness  whose  legal  interest  was  balanced 

Governor  v.  Gee,  19  Ala.  199;  Locket  by  a  liability  over,  that  he  might  possi- 

r.  Child,  II  Ala.  640;  Elgin  v.  Hill,  37  bly  have  a  better  defense  against  one 

Cal.  37a;  Cadwell  v.  Meek,  17  111.  220;  party  than  the  other.     Starkweather  v, 

Muchmore  v.  Jeffers,  25  III.  199;  Mon-  Mathews,  2  Hill  (N.  Y.)  131. 

tague  V.  Mitchell,  28  III.  481 ;  Kennedy  2.  Jones  v,  M'Neii,  2  Bailey  (S.  Car.) 

V.Evans,  31  III.  358;  Smalley  v,  Ellet,  466;  Dille  v.  Woods,  14  Ohio  133;  Gill 

x6  111.  500;  Eldridge  v.  Wadleigh,  13  v.  Campbell,  24  Tex.  A05. 

Me.  371;  Rhodes  t'.  Myers,  16  La.  Ann.  Where  the  witness's  interest  in  the 

398;  Tyler  v.  Trabue,  8  B.  Mon.  (Ky.)  subject-matter  of  the  suit  was  balanced 

308;  Vanmeter  v,  McFaddin,  8  B.  Mon.  between  the  parties,  but  he  was  liable 

(Ky.)  439;  Adams  v.  Gardiner,  13  B.  to  one  of  them  for  costs,  this  destroyed 

Mon.  (Ky.)  197;   Wright  v,  Nichols,  i  the  balance  and  rendered  him  incom- 

Bibb  (Ky.)  298;  Ford  v.  M'Kibbon,  i  petent  for  the  party  to  whom  he  was 

Strobh.  (S.  Car.)  33;  Alston  v.  Hug-  so  liable.     Beach  v.' Swift,  2  Conn.  269; 

gins,  3  Brev.  (S.  Car.)  185 ;  Milward  v.  Barnwell  v,  Mitchell,  3  Conn.  loi;  Bill 

Hallett,  3  Cai.  (N.  Y.)  77;  Stump  v.  v.  Porter,    9  Conn.    33;    Seymour    v. 

Roberts,  Cooke  (Tenn.)  350;  Nessly  v.  Harvey,  11  Conn.  275;  Scott  v.  M'Lel- 

Swearingen,  Add.  (Pa.)  144;   Stewart  Ian,  3  Me.  199;   Hubbly  v.  Brown,  16 

v.Stocker,  i  Watts  (Pa.)  135;  Miller  v.  Johns.  (N.  Y.)  70;  Bridges  v.  Bell,  13 

Little,  I  Yeates  (Pa.)  36;  Bridges  v.  Mo.  69;  Hunter  v.  Gatewood,  5  T.  B. 

Bell,  13  Mo.  69;  Cushman  v,  Loker,  3  Mon.  (Ky.)  368;  Craven  v.  Updyke,  3 

Mass.  108 ;  Emerson  v.  Providence  Hat  Blackf.  (Ind.)  272;Cason  r.  Robson, 

Mfg.  Co.,  13  Mass.  337;  Vairin  v.  Canal  29  Miss.  97;  Bennett  v.  Dowling,  33 

Ins.  Co.,  10  Ohio  323;  Andre  v.  Bod-  Tex.  660;  Edmonds  t\  Lowe,  8  B.  &  C. 

man,  13  Md.  341 ;  71  Am.  Dec.  638.  407;  15  E.  C.  L.  250. 

Where  the  witness  was  liable  to  one  And  liability  for  costs  was  sufficient 

or  the  other  of  the  parties  in  any  event,  to  exclude  a  witness,  although  he  was 

and  the  extent  of  his  liability  would  without  interest  in  the  subject-matter 

not  be  affected  by  the  event  of  the  suit,  of  the  suit.  Vason  v.  Merchants'  Bank, 

his  interest  was  said  to  be  balanced.  2  Ga.  140;  Robinson  v.  Towns,  30  Ga. 

Spence  v.  Mitchell,  9  Ala.  744;  Pyke  v.  823 ;  Ware  v.  Jordan,  21  Ala.  837;  Fer- 

Searcy,  4  Port.  (Ala.)  52;  Cushman  v.  son  v.  Sanger,  i  Woodb.  &  M.  (U.  S.) 

Loker,  3  Mass.  108;  Wright  v,  Nichols,  138;  Mackinley  v.  McGregor,  3  Whart. 

iBibb(Ky.)  398 ;  Douglass  v.  Holbert,  (Pa.)  369;  31   Am.  Dec.  522;  Ammi- 

7  J.  J.   Nlarsh.   (Ky.)    i;    Stewart  v,  down  t;.  Woodman,  31  Me.  580;  Hop- 

Stocker,  i  Watts  (Pa.)  135;  Miller  v,  kinson  v.  Guildhall,  19  Vt.  533;  Hoys 

Little,  I  Yeates  (Pa.)  36;  Eldridge  v.  v.  Tuttle,  8  Ark.  124;  46  Am*.  Dec.  309. 

Wadleigh,  12  Me.  371 ;  Lewis  v.  Hodg-  See  also  Cowles  v.  Rowland,  2  Jones 

don,  17  Me.  269;  Cutter  v.  Copeland,  (N.  Car.)  219. 

18  Me.  127;  Norton  v.  Waite,  20  Me.  8.  Muchmore  v.  Jeffers,  25  III.  199 ; 

175;  Nute  V.  Bryant,  31  Me.  555;  Abbott  Stokes  v.  Kane,  5  111.  167 ;  Turner  v» 

V.Cobb,  17  Vt.  593.  Davis,  i  B.  Mon.  (Ky.)  151. 

The  interest  of  a  witness  was  not  4.  Smith   v,  Carnngton,  4  Cranch 

balanced  between  the  parties  unless  it  (U.  S.)  62,  per  Marshall,  C.  }.;  Wright 
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include  the  matter  in  which  he  was  interested.^  A  person  who 
was  not  a  party  to  the  suit  was  presumed  to  be  a  competent  wit- 
ness, and  the  party  objecting  to  his  testimony  had  the  burden  of 
showing  a  disqualifying  interest.* 

(2)  Real  Parties  in  Interest — ;(»)  Otneral  Bnle. — It  was  a  general 
rule  of  the  common  law  that  a  witness  was  not  competent  where 
his  testimony  would  tend  to  create,  or  increase,  a  fund  in  which 
he  would  be  entitled  to  participate,  or  would  tend  to  prevent  the 
diminution  of  the  same.* 

(b)  OertnlB  qua  Tmitent. — Accordingly,  a  cesfui  que  trusty  being  sub- 
stantially, though  not  nominally,  a  party,  was  not  a  competent 
witness  for  the  trustee  in  actions  concerning  the  trust 'estate  or 
fund,*  but  he  was  competent  for  the  other  side,  since  in  that  case 
he  testified  against  interest.^  And  his  admissions  against  inter- 
est were  competent  evidence  against  the  trustee  so  far  as  they 
related  to  matters  in  which,  his  interest  and  that  of  the  trustee 
were  identical.® 

(0)  Bankruptt  and  Their  Cr«diton. — So,  also,  a  bankrupt  is  interested 
in  increasing  the  estate  in  the  hands  of  his  assignee,  since  his  al- 
lowance in  many  cases  depends  upon  the  amount  of  funds  recov- 
ered by  the  assignee,  and  he  is  always  entitled  to  any  surplus 
that  may  remain  after  payment  of  his  debts  and  the  expenses  of 
the  proceedings.  Therefore,  he  was  formerly  not  a  competent 
witness  where  the  effect  of  his  testimony  would  be  to  increase 

V,   Rogers,   3   McLean    (U.    S.)  229;  Brown  v.  O'Brien,  i   Rich.  (S.  Car.) 

Shelton  v.  Tomlinson,  2  Root  (Conn.)  268;  44  Am.  Dec.  254;  Rome  v.  Dicker- 

132;  Rowe  V.  Cockrell,  Bailey  Eq.  (S.  son,  13  Ga.  302;  Governor  v.  Justices, 

Car.)  126.  20  Ga.  359;   Foster  v.  Rutherford,  20 

1.  In  Gage?;.  Stewart,  4  Johns.  (N.  Ga.  676;  Johnson  v.  Alexander,  14  Tex. 
Y.)  293,  the  plaintiff  sued  the  defend-  382. 

ant  in  trespass  for  taking  a  barrel  con-  4.  Bell  ik  Smith,  5  B.  &  C.  18S;  11 
taining  ten  gallons  of  whisky  out  of  his  E.  C.  L.  198;  Alabama  Bank  v.  M'Dadei 
wagon.  The  witness  whose  compe-  4 Port.  (Ala.)  253;  Stone  r.  Stone,  i  Ala. 
tencj  was  questioned  was  the  owner  of  582 ;  Buchanan  v,  Buchanan,  46  Pa.  St. 
the  whisky  but  not  of  the  barrel.  It  186  ;  Hoak  v,  Hoak,  5  Watts  (Pa.)  80; 
was  held  that  he  was  incompetent  to  Campbell  v.  Galbreath,  5  Watts  (Pa.) 
give  evidence  concerning  the  taking  of  423;  St.  John  v,  American  Mut.  L.  Ins. 
the  barrel,  since  the  verdict  must  nee-  Co.,  2  Duer  (N.  Y.)  419. 
essarily  include  the  whisky,  in  which  In  ejectment  for  land  conveyed  ex- 
he  was  directly  interested.  pressly  in  trust  for  the  support  of  an 

2.  Cotchet  V,  Dixon,  4  McCord  (S.  infant  child,  the  mother  was  not  a  com- 
Car.)  311 ;  Adams  v.  Rose,  3  Ga.  277  ;  petent  witness  in  behalf  of  the  child, 
Smith  T'.  While,  5  Dana  (Ky.)  376.  because  the  trust  estate  might  be  soap- 
See  also  Hall  v.  Gittings,  2  Har.  &  J.  plied  as  to  relieve  her  of  the  support  of 
(Md.)  112;  Stoddert  x\  Manningi  2  the  child.  Jackson  z^.  Cadwell,  i  Cow. 
Har.  &  G.  (Md.)  144;  Saxon  v.  Boyce,  (N.  Y.)  622. 

I  Bailey  (S.  Car.)  66;  Jackson  v.  De-  5.  Petermans    v.     Laws,    6    Leigh 

lancey,  4  Cow.  (N.  Y.)  427.  (Va.)  523. 

8.  Kimball  v.  Kimball,  3  Rawle  (Pa.)  6.  Hanson  v.  Parker,  1  Wils.  257; 
469;  Wilkinson  f.  Pittsburgh  Farmers',  May  v,  Taylor,  6  M.  &  G.  261;  46  E. 
etc..  Turnpike  Co.,  6  Pa.  St.  398;  C.  *L.  261;  Harrison  v.  Vallance,  1 
Thomas  v,  Brady,  10  Pa.  St.  167 ;  Steb-  Bing.  45 ;  8  E.  C.  L.  394 ;  Doe  v.  Wain- 
bins  V.  Sackett,  5  Conn.  258  ;  Cleverly  wright,  3  N.  &  M.  59^;  Bell  v,  Ansley, 
V.  McCullough,  2  Hill  <S.  Car.)  445  ;  16  East  141. 
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the  fund  or  prevent  its  diminution.^  In  order  to  become  a  com- 
petent witness  for  the  assignee,  it  was  necessary  for  him  to  ob- 
tain his  certificate  and  release  his  allowance  and  his  claim  to  the 
surplus,*  and  even  then  he  was  not  competent  for  the  purpose  of 
impeaching  or  supporting  the  fiat  issued  against  him.^  If  it  ap- 
peared that  he  had  no  interest  in  the  event  of  the  suit  to  which 
his  assignee  was  a  party,  he  was  competent.'*  And  in  an  action 
against  his  sureties,  where  he  was  the  principal  debtor,  he  was 
competent,  after  his  discharge,  to  prove  usury  in  the  contract, 
since  the  discharge  freed  him  from  all  legal  liability  to  either  the 
creditor  or  the  sureties.* 

The  objection  to  any  testimony  by  a  bankrupt  which  would 
tend  to  increase  the  assets  of  his  estate  or  prevent  the  diminution 

1.  Butler  V.  Cooke,  Cowp.  70;  Ewens  The  witness  must  not  only  have  been 

V.  Gold,  Bull.  N.  P.  43 ;  Ex  p,  Burt,  i  declared  a  bankrupt  but  must  have  re- 

Madd.  46;  Williams  v.  Williams,  6  M.  ceived  his  discharge  before  his  com- 

&  W.  170;  Masters  v,  Drayton,  2  T.  R.  petency  would    be   restored.    Masters 

496;  Goodhaj  v,  Hendry,  i  M.  &  M.  v.  Drayton,  2  T.  R.  496;  Goodhay  zk 

319;  22  E.  C.  L.321 ;  Kennett  V.  Green-  Hendry,  i   M.  &   M.  319;  22  E.  CT.  L. 

woUers,  Peake  3;  Bridges  x;.  Armour,  321;  Tennant  v.   Strachan,  M.   &   M. 

5  How.  (U.  S.)  91 ;  Colgin  v,  Redman,  377;  Dickinson  v.  Cod  wise,  i  Sandf.  Ch. 
20  Ala.  650;  Houston  v.  Prewitt,  8  (N.  Y.)  214.  And  if  he  continued 
Ala.  846;  Coleman  v,  Tebbetts,  20  N.  liable  for  the  costs  after  his  discharge 
H.  408;  Cleverly  v.  McCullough,  2  he  was  still  incompetent.  Bridges  v. 
Hill  (S.  Car.)  445;   Colt  v.  Owen,  2  Armour,  5  How.  (U.  S.)  91. 

Desaus.    Eq.     (S.    Car.)    456;    Clay's  8.  He  was  incompetent  to  prove  his 

Syndics  v.  Kirkland,  4-  Martin   (La.)  own    act    of    bankruptcy.      Feild    %k 

405 ;  Bates  v,  Coe,  10  Conn.  380;  Bussy  Curtis,  2    Stra.  829 ;   Ewens  v.  Gold, 

T'.  Ady,  3  Har.  &  M.  (Md.)  97;  Sharp  Bull.  N.  P.  43;  Oxlade  v,  Perchard,  i 

V.  Long,  28  Pa.  St.  434.  Esp.  287 ;  Hoffman  v.  Pitt,  5  Esp.  25 ; 

'*A  bankrupt  who  has  not  obtained  Wyattv.  Wilkinson,  5  Esp.  187.  Neither 

his  certificate  may  be  a  witness  against  was  he  competent  to  prove  the  peti- 

himself,  but  not  ^r  himself;  that  is,  he  tioning    creditor's   debt,    Chapman  v. 

may  be  a  witness  to  decrease  the  fund,  Gardner,  2  H.  Bl.  279 ;  Cross  v.  Fox,  2 

but  not  to  increase  it."  Lord  Mansfield,  H.  Bl.  279,  note  (a) ;  Flower  v,  Herbert, 

in  Butler  v,  Cooke,  Cowp.  70.    To  the  2  H.  Bl.  279,  note ;  nor  to  disprove  the 

same  efiect  is  Colgin  v.  Redman,  20  alleged  act  of  bankruptcy.    Hoffman  v. 

Ala.  650.  Pitt,    5    Esp.    22;     Binns    v.    Tetley, 

Where  one  of  the  creditors  claimed  M'Clel.  &  Y.  404;  Sayer  v,  Garnett,  7 

a  special  lien  on  part  of  the  insolvent  Bing.  103;  20  E.  C.  L.'63. 

estate,  it  was  held  the  interest  of  the  Since   it  was  in   some  cases  to  the 

insolvent  debtor  was  balanced,  and  he  bankrupt's  interest  to  support  the  com- 

was  admitted  as  a  witness.    Gilchrist  mission  and  in  others  to  defeat  it,  he 

V.  Martin,  Bailey  Eq.  (S.  Car.)  492.  was  held  incompetent  for  eitherpurpose, 

8.  Dixon    V,   Purse,    Peake's    Add.  on  the  ground  of  policy  and  conven- 

Cas.  187;  Schneider  v.  Parr,  Peake's  ience,  in  order  to  avoid  complicated 

Add.  Cas.  66;  Masters  v,  Drayton,  2  inquiries  to  determine  on  which  side  his 

T.  R.  496;  Goodhay  v.  Hendry,  i   M.  interest  laj'.    Sayer  v.  Garnett,  7  Bing. 

6  M.  319;  22  E.  C.  L.  321 ;  Ferguson  103;  20  E.  C.  L.  63. 

f.  Spencer,  i  M.  &  G.  987;  39  E.  C.  L.  4.  Wright  v.  Rogers,  3  McLean  (U. 

735;  Frow  V.  Downman,  11  Ala.  880;  S.)  229;  Onion  v.  Fullerton,  19  Vt.  317; 

Oldham  t7.McCormick,8Blackf.  (Ind.)  Boas  v.  Hetzel,  3  Pa.  St.  298. 

387;Cully  7'.  Ross,  7  Blackf.  (Ind.)  312;  6.  Carman    v.    White,    4     Humph. 

Deant'.  Speakman,7Blackf.  (Ind.)3i7;  (Tenn.)3oi;  Fellows  t;.   American  L. 

Greene  v,   Durfee,   6    Cush.   (Mass.)  Ins.,  etc.^  Co.,  i  Sandf.  Ch.  (N.  Y.)  203; 

362;  Jaques  v,  Marquand,  6  Cow.  (N.  Morse  v.  Hovey,  i  Sandf.  Ch.  (N.  Y.) 

V.)497.  187;  II  Barb.  (N.  Y.)  100. 
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thereof,  applied  also  to  an  insolvent  debtor  who  made  an  assign- 
ment for  the  benefit  of  his  creditors,  and  if  his  future  acquisitions 
of  property  were  liable  to  be- seized  to  satisfy  the  judgment  ren- 
dered in  the  insolvency  proceedings,  he  could  not  be  made  a 
competent  witness  by  releasing  his  surplus  to  the  assignee.* 

The  creditors  of  a  bankrupt  or  of  an  insolvent  debtor  are  the 
persons  primarily  interested  in  the  fund  which  comes  into  the 
possession  of  the  assignee,  as  it  is  to  that  they  must  look  for 
the  payment  of  their  debts.  At  common  law,  they  were  not  com- 
petent witnesses  where  their  testimony  would  tend  to  preserve 
or  increase  the  fund.*  Neither  were  they  competent  witnesses  to 
support  the  bankruptcy,  as  they  were  directly  interested  in  hav- 
ing the  debtor's  whole  estate  applied  to  the  payment  of  his 
debts,*  but  they  were  competent  to  prove  fraud  on  the  part  of 
the  debtor  in  order  to  prevent  his  obtaining  his  discharge  *  A 
creditor  who  had  sold  his  claim  against  the  insolvent  estate,  or 
had  made  a  valid  agreement  to  sell  it,  had  no  further  interest  in 
the  matter  and  was,  therefore,  a  competent  witness.* 

(d)  Ponoiui  Intaretted  in  tlM  EitotM  of  Deoedento. — In  an  action  by  or 
against  the  executor  or  administrator  of  a  deceased  person,  the 
result  of  which  might  either  have  increased  or  decreased  the 
value  of  the  decedent's  estate,  heirs  at  law  and  persons  entitled 
to  distributive  shares  of  such  estate  were  not  formerly  competent 

1.  Delafield  v.  Freeman,  6  Bing.  294;  Y.)  317,  it  was  held  that  the  fact  that 

19  E.  C.  L.  85 ;  4  C.  &  P.  67 ;  19  E.  C.  the  witness  was  a  preferred  creditorwas 

L.  277;  Rudge  V.  Ferguson,   i  C.  &  P.  immaterial,  unless  it  were  shown  that 

253;  II  E.  C.  L.  380;  Wilkins  v.  Ford,  there  were  sufficient  assets  to  pay  his 

a  C.  &  P.  344;   12  E.  C.  L.  i6i;  Wilk-  claim  independently  of  .the  matter  in 

inson  V.Pittsburgh  Farmers, etc.,  Turn-  controversy.     But  in  the  later  case  of 

pike  Co.,  6  Pa.  St.  398.  Duel  v,  Fisher, 4  Den.  (N.  Y.)  516, the 

In  the  following  cases,  persons  who  court  said  that  the  incompetency  of  a 
had  made  assignments  for  the  benefit  witness  would  not  be  presumed  from 
of  creditors  were  admitted  as  witnesses  doubtful  circumstances,  and  accord* 
for  their  respective  assignees,  under  ingly  held  the  objector  had  the  burden 
statutes  excluding  only  parties  and  per-  of  showing  that  the  fund  in  hand  was 
sons  for  whose  immediate  benefit  the  insufficient  to  pay  the  claim  of  a  wit- 
action  was  brought.  Krum  v.  Beard,  ness  who  was  a  preferred  creditor. 
31  Mo.  505;  Allen  v.  Hudson  River  In  an  action  between  other  parties, 
Mut.  Ins.  Co.,  19  Barb.  (N.  Y.)  442;  concerning  the  title  to  property  after 
Tones  v.  East  Soc.  of  M.  E.  Church,  31  it  had  been  disposed  of  by  an  assignee 
Barb.  (N.  Y.)  161 ;  Legee  v.  Burbank,  in  bankruptcy,  the  petitioning  creditor 
2  E.  D.  Smith  (N.  Y.)  419;  Allen  v.  was  competent  to  prove  his  debt  upon 
Franklin  F.  Ins.  Co.,  9  How.  Pr.(N.Y.  proof  of  which  the  commission  of 
Supreme  Ct.)  501 ;  Symonds  v.  Peck,  bankruptcy  was  issued.  Farrington  i'. 
10  How.  Pr.  (N.  Y.  Supreme  Ct.)  395;  Farrington,  4  Mass.  237. 
Davies  xk  Cram,  4  Sandf.  (N.  Y.)  355.  S.  Adams     v.    Malkin,    3    Campb. 

8.  Shuttleworth  V.  Bravo,  I  Stra.  507;  543;    Green  v,  Jones,    2  Campb.  a^^\ 

Cherer  v,  Sodo,  3  C.  &  P.  10;  14  E.  C.  -£*/.Malkin,2  Rose27;  £*/. Osborne, 

L.  185  ;  Carr  v.  Hilton,  i  Curt.  (U.  S.)  2  Ves.  &  B.  177;  Crooke  v,  Edwards,  2 

390;  Corps  V,  Robinson,  2  Wash.  (U.  Stark.  303;  3  E.  C.  L.  419,  overruling 

S.)  388;  Jacks  V.  Nichols,  3  Sandf.  Ch.  Williams  v.  Stevens,  2  Campb.  301. 

(N.  Y.)  317;  Phoenix  v.  Dey,  5  Johns.  4.  Green's  Case,  2  Dall  (U.  S.)  268; 

(N.  Y.)  427  ;  Marland   v,  JeflFerson,  2  Cutler  v,  Taylor,  i  Sandf.  (N.  Y.)  593- 

Pick.  (Mass.)  240.  5.  Heath  V.    Hall,    4    Taunt.  326; 

In  Jacks  v,  Nichols,  3  Sandf.  Ch.  (N.  Granger  v.  Furlong,  2  W.  Bl.  i273- 
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witnesses  in  behalf  of  the  personal  representative,*  but  they 
might  become  competent  by  releasing  all  their  interest  in  the 
estate  to  the  personal  representative,  as  such,*  and  they  were,  of 

1.  Mathews  v.  Smith,  2  Y.  &  J.  436;  of  his  estate,  one  claiming  to  be  next  of 
Allington  v.  Bearcroftf  Peake's  Add.  kin  was  not  a  competent  witness.  State 
Cas.  212;  McGuire  v»  Shelby,  ao  Ala.  v,  Greenwell,  4  Gill  &  J.  (Md.)  407. 
456;  McLemore  v.  Nuckolls,  37  Ala.  In  the  following  cases  it  was  held 
662;  Coate  V,  Coate,  37  Ala.  695;  that  distributees  were  competent  wit- 
M'Kinnej  v.  M*Kinney,  2  Stew.  (Ala.)  nesses  under  statutory  changes  of  the 
17;  Brown  v.  Hicks,  i  Ark.  232;  White  law:  Perry  v.  McGuire,  31  Mo.  287; 
V.  Derby,  i  Mass.  339;  Foster  v.  Now-  Stein  v,  Weidman,  20  Mo.  17  {overrul- 
lin,  4  Mo.  18;  Carter  v.  Graves,  6  ing  Penn  v,  Watson,  20  Mo.  13) ;  Butt 
How.  (Miss.)  9;  Spears  v.  Burton,  31  v.  Butt,  i  Ohio  St.  222;  Gunnison  xk 
Miss.  547;  Dil lard  v.  Wright,  11  Smed.  Lane,  45  Me.  165;  Nash  v.  Reed,  46 
&  M.  (Miss.)  45s;  M*Intyre  v.  Led-  Me.  168;  Wheeler  v.  Towns,  43  N.  H. 
yard,  i  Smed.  &  M.  Ch.  (Miss.)  91 ;  56;  Swofford  v.  Gray,  8  Ind.  508. 
King  V.  King,  9  N.  J.  Eq.  44;  Ander-  Co-execntora. — In  an  action  against 
son  V.  Primrose,  Dudley  (Ga.)  2x6;  the  personal  representative  of  a  de- 
Denny  r.  Booker,  2  Bibb  (Ky.)  427;  ceased  co-executor  to  recover  a  legacy, 
Brown  v,  Durbin,  5  J.  J.  Marsh.  (Ky.)  upon  the  allegation  that  the  funds  for 
170;  Smith  v»  Morgan,  8  Gill  (Md.)  its  payment  came  to  the  hands  of  such 
133 1  Dunnington  v,  Dunnington,  3  deceased  co-executor,  the  surviving  ex- 
Har.  &  J.  (Md.)  279;  Sawyer  r>.  Tap-  ecutor  was  not  a  competent  witness  for 
pan,  14  N.  H.  352 ;  Weigers  Succes-  the  plaintiff.  Doebler  v.  Suavely,  5 
sion,  18  La.  Ann.  49;  Cox  v.  Wilson,  2  Watts  (Pa.)  22^. 

Ired.  (N.  Car.)  234;   Fagin  xk  Cooley,  2.  Hall   x\  Alexander,  9    Ala.  219; 

17  Ohio  44;    Kimball   t^   Kimball,    3  Dent  t;.  Portwood,  17  Ala.  342;  Hern- 

Rawle   (Pa.)   469;  Asay  v.  Hoover,  5  don  v.  Givens,  19  Ala.  313;    Boon  v. 

Pa.  St.  21 ;  40  Am.  Dec.  7i3;'Buchan-  Nelson,  2  Dana  (Ky.)  391. 

an  V.  Buchanan,  46  Pa.  St.  186;   Ker-  One  who  had  transferred  his  entire 

shaw  Dist.  xk  Bracey,  3  Bay  (S.  Car.)  interest  in  the  estate  was   competent. 

542;  Scott  V.  Young,  4  Paige   (N.  Y.)  Sylvester  v.  Downer,  20  Vt.  355. 

542;  Allen  T. .  Blanchard,  9  Cow.  (N.  So,  also,  was  an  heir  who  had  con- 

Y.)  631.     See  also  Vultee  v,  Rayner,  3  veyed  his  share  of  the  real  estate  and 

Hall  (N.  Y.)  376;  Botts  v.  Fitzpatrick,  released  to  the  administrator  as  such, 

5  B.  Mon.    (Ky.)   397;  Cushman    v.  his  interest  in   the  personal  propertj'. 

Blakesly,  3  Greene  (Iowa)  543;  Lazare  Reed  v,  Gilbert,  32  Me.  519. 

r.  Jacques.  15  La.  Ann.   599;   Shepard  A  distributee  who  had  received  his 

V.  Ward,  8  Wend.  (N.  Y\)  542.  share  and  settled  with  the  administra- 

The  heirs  of  a  deceased  mortgagor  trix,  was  held  to  be  a  competent  wit- 
were  not,  in  a  suit  by  an  assignee  to  ness  for  her  upon  executing  and  deliv- 
redeem,  competent  to  prove  the  assign-  ering  to  her  a  release  of  all  his  interest 
ment  fraudulent,  for  that  would  be  to  in  the  recovery,  the  possible  liability 
establish  their  own  title.  Randall  v,  to  refund  in  case  of  further  claims 
Phillips,  3  Mason  (U.  S.)  378.  against  the  estate,  not  then  exhibited. 

Where  the  ancestor  had  made  a  will,  being  considered  too  remote  and  con- 

it  was  held  that  one  who  would  have  tingent  to  affect  his  competency,  in  the 

been  a  distributee  of  his  estate,  had  he  absence  of  proof  of  such  outstanding 

diedintestate,  was  a  competent  witness,  claims.     Spann  v,  Ballard,  i   Rice  (S. 

unless  it  were  shown  that  he  was  inter-  Car.)  440. 

ested  under  the  will.    M'Kinna  v.  Hay-  Where  co-heirs  had  executed  mutual 

er,  3  Hawks.  (N.  Car.)  422.  deeds  of  partition,  one  of  them  was  held 

A  husband  was  not  a  competent  wit-  to  be  a  competent  witness  for  another 

ness  in  behalf  of  an  estate  of  which  his  in  an  action  against  a  third  party  in- 

wife  was  a   distributee.     Caperton   v,  volving  the  title  to  the  plaintiff's  part 

Calison,  i  J.  J.  Marsh.  (Ky.)  396;  Terry  of  the  estate.    Morris  v.  Harris,  9  Gill 

V.  Belcher,  i  Bailey  (S.  Car.)  568.  (Md.)  19.     But  in  Asay  v.  Hoover,  5 

Where  the  issue  was  whether  the  de-  Pa.  St.  21 ;  40  Am.  Dec.'7i3,it  was  held 

ceased  left  anyone  related  to  him  with-  that  those  heirs  who  had    conveyed 

in  the  degrees  entitled  to  claim  a  share  all  their  interest  in  the  estate  of  the 
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course,  competent  to  testify  against  interest  without  executing 
releases.* 

A  residuary  legatee  was  not,  at  common  law,  a  competent 
witness  to  protect  or  increase  the  fund  upon  which  the  residuum 
of  the  estate  depended.*  And  a  specific  legatee  was  not  com- 
petent in  behalf  of  the  estate  if  there  appeared  to  be  any  proba- 
bility of  an  abatement  of  his  legacy.*  But  a  specific  legatee  who 
had  been  paid,  was  a  competent  witness  for  the  executor  in  the 
absence  of  a  showing  that  the  remaining  funds  would  not  be 
sufficient  to  meet  the  liabilities  of  the  estate.  In  such  cases, 
the  possibility  that  the  legatee  might  be  called  upon  to  refund 
was  considered  too  remote  and  contingent  to  affect  his  compe- 
tency as  a  witness.*     And  where  a  legatee's  interest  was  such 

decedent  to  another  heir,  who  was  a  Day    (Conn.)  466;  La   Rue  v.  Boug* 

party  of  record,  were   not  competent  haner,  4  N.  J.  L.  115. 

witnesses  for  him.  The  residuary  legatee  was  competent 

A  release  by  a  distributee  of  his  in-  in  behalf  of  a  specific  legatee  under  the 

terest  in  the  property  in  dispute,  with-  same  will.     Nunn  v.  Owens,  2  Strobh. 

out  releasing  his  entire  interest  in  the  (S.  Car.)ioi. 

estate,  was  not  sufficient  to  restore  his  8.  Strong  v.  Finch,  Minor  (Ala.)  256; 

competency,  Smith  v.  Morgan,  8  Gill  Temple  v.  EUett,  3  Munf.  (Va.)453; 

(Md.)   133;   Coate  v.  Coate,  37   Ala.  Hedges  v.  Boyle,  7  N.  J.  L.  68. 

695;  Allen  V,  Blanchard,  9  Cow.  (N.  The  widow  of  a  mortgagor  who  was 

Y.)  631;  unless  the  personal  represent-  a  legatee  under  his  will  was  not  a  com- 

ative  also  released  his  interest  in  the  petent  witness  for  the  defense  in  an  ac- 

estate  from  all  liabilitv  for  the  costs  of  tion  to  foreclose  the  mortgage.  Mester 

the  action.     King  v,  l^ing,  9  N.  J.  Eq.  v.  Zimmerman,  7  111.  App.  156. 

44 ;  Baxter  v.  Buck,  10  Vt.  548.     But  On  the  trial  of  an  issue  devisavit  vel 

in  Boynton  v.  Turner,  13  Mass.  391,  it  non^  a   legatee   under  the  will  was  a 

appeared    that  a  minor  had   hired  a  competent  witness  against  its  validity, 

chaise  to  carry  his  sick  brother  home,  Landis  v.  Landis,  i  Grant's  Cas.  (Pa.) 

and  on  his  return  a  stage  coach  was  348;  unless  he  would,  as  a  distributee, 

driven   against  the  chaise  and  it  was  receive  a  greater  share  of  the  estate  by 

upset  and  broken.     His  father's  execu-  defeating  the  will;  in  which  case  be 

trix  brought  an  action  against  the  driv-  was  incompetent  from  interest  to  tes- 

er  of  the  coach  for  damages  done  to  tify  against  it.     Roberts  v.  Trawick,  13 

the  chaise,  and  it  was  held  that  the  son  Ala.  68.     But  he  might  then  testify  in 

who  had  driven  the  chaise  was  made  a  support  of  it.    Clark  v.  Vorce,  19  Wend, 

competent  witness  for  the  executrix  by  (N.  Y.)  233. 

a  release  of  all  his  interest  in  any  judg-  A    legatee  was  competent  for   the 

ment  which  might  be  obtained  in  the  executor,  in  an  action  against  him  for 

case.  the  price  of  a  suit  of   mourning  fur- 

1.  Richmond  v.  Cross,  13  Mo.  75;  nished  the  widow,  as  this  was  not  a 
Cox  V,  Wilson,  3  Ired.  (N.  Car.)  234.  funeral  expense  which  should  be  borne 

In  a  proceeding  to  test  the  validity  by  the  estate.  Johnson  v.  Baker,  2  C. 
of  a  will  which  gave  to  the  widow  of  &  P.  207;  13  E.  C.  L.  93. 
the  deceased  a  larger  portion  than  she  4.  Clarke  v,  Gunnon,  i  Ry.  &  M.  31; 
would  have  received  under  the  Statute  Clealand  v.  Huey,  18  Ala.  346;  Johnson 
of  Distribution,  her  heirs,  she  being  v,  Lewis,  8  Ga.  460;  Cornell  v.  Van- 
dead,  were  held  competent  to  defeat  artsdalen,  4  Pa.  St.  364;  Mesick  t*. 
the  will  but  not  to  sustain  it.  Roberts  Mesick,  7  Barb.  (N.  Y.)  120;  Biggins 
V,  Trawick,  17  Ala. 55;  53  Am.  Dec.  164.  T^  Morrison,  4  Dana  (Ky.)  106. 

2.  Baker  v.  Tyrwhitt,  4  Campb.  37;  Where  the  will  had  been  proved 
Campbell  v.  Tousey,  7  Cow.  (N.  Y.)  twenty-seven  years  before  the  w^itncss, 
64;  Lampton  7'.  Lampton,  6  T.  B.  Mon.  a  legatee,  was  called  to  testify,  it  was 
(Ky.)  620;  Dimond  v,  McDowell,  7  presumed  that  the  legatee  had  been 
Watts  (Pa.)  510;  Austin  v.  Bradley,  2  paid,  and,  there  not  being  anything  in 
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as  would  exclude  him,  he  might  be  rendered  competent  by 
releasing  the  same  before  testifying.^ 

So,  also,  a  devisee  who  took  under  the  will  a  vested  interest 
in  the  testator's  real  estate  was  not,  at  common  law,  a  competent 
witness  in  support  of  the  will.*  And  if  it  were  to  his  interest  to 
defeat  the  will,  he  was  not  competent  to  testify  against  it.*  In 
an  action  by  a  creditor  against  the  executor  to  charge  the  land 
devised  with  the  payment  of  the  testator's  debts,  a  devisee  was 
not  a  competent  witness  for  the  defendant.*  In  ejectment 
against  a  devisee,  a  co-devisee,  a  tenant  in  common  of  the  de- 
fendant, not  being  in  actual  possession,  was  held  to  be  a  compe- 
tent witness  for  the  defense.* 

(3)  Persons  Jointly  Interested  with  a  Party. — In  a  contest  be- 
tween a  member  of  a  firm  and  a  third  party,  concerning  partner- 
ship  matters,  another  member  of  the  firm  was  not  a  competent 
witness  for  his  co-partner,  because  he  was  directly  interested  in 
protecting  the  firm.®     In  case  a  member  of  the  firm  was  sued 

thecasetoshow  that  he  would  be  called  if    his   residuary  share   had  not   been 

upon  to  refund,  he  was  held  to  be  com-  relieved  of  liability   for  costs.     Baker 

petent.     Levers  v.  Van  Buskirk,  4  Pa.  v,  Tyrwhitt,  4  Campb.  27, 

St.  315.  In  some  cases,  it  has  been  held  that 

In  Wilcocks  t'. Phillips,  i  Wall.  Jr.  (C.  a  subscribing  witness  to  a  will  may  not 

C.)  47,    it   appeared    that  the  legatee  testify  in  proceedings  to  determine  its 

had  been  voluntarily  paid  by  the  exec-  validity,  unless  he  were  a  competent 

utor  after  notice  of  the  claim  against  witness  at  the  time  the  will  was  exe- 

the  estate  then  in  litigation,  and  that  if  cuted.     Vrooman  v.  Powers,  47  Ohio 

said  claim  were  established,  the  estate  St.  191 ;  Huie  v.  McConnell,  2  Jones 

would    not    be    sufficient    to    pay    it.  (N.  Car.)  455. 

Nevertheless,  the  paid  legatee  was  ad-  2.  Hilliard  v.  Jennings,  i  Ld.  Raym. 

mitted  as  a  competent  witness  for  the  595 ;  cited  in  Windham  v,  Chetwynd, 

executor,  since  by  the  law  of  the  juris-  i    Burr.  424;  Pyke  v.   Crouch,  i  Ld. 

diction  neither  the  executor   nor  the  Raym.  730. 

creditor  could  recover  the  legacy  back.  8.  Thus,  where    he    would    take    a 

A  specific  legatee  was  a  competent  greater  interest  as  heir  at  law  than  was 
witness  unless  there  was  reasonable  devised  to  him,  he  was  not  competent  to 
probability  that  his  legacy  must  be  testify  in  opposition  to  the  will.  Can- 
resorted  to  for  the  payment  of  debts,  field  v.  Ball,  8  N.  J.  Eq.  582.  And  the 
Learey  v.  Littlejohn,  i  Murph.  (N.  same  was  true  where  a  devisee  under 
Car.)  406;  Carlisle!'.  Burley, 3  Me.  250.  a  prior  will  was  offered  to  impeach  a 

1.  Lowe  V,  Jolliffe,  i  W.  Bl.  364;  subsequent  one  under  which  he  took 
Goodtitle  v.  Welford,  Doug.  139;  Mar-  nothing,  because  if  the  will  were  de- 
tin  V.  Mitchell,  28  Ga.  382 ;  Whelpley  feated  the  prior  one  might  take  effect. 
V.  Loder,  i  Dem.  (N.  Y.)  368;  Loder  Hall  r.  Hall,  17  Pick.  (^Iass.)373. 
V.  Whelplej',  iii  N.  Y.  339;  Meehan  f.  4.  Norris  v.  Johnston,  5  Pa.  St.  287. 
Rourke,  a  Bradf.  (N.  Y.)  385 ;  Reeve  See  also  Bloor  v.  Davies,7'M.  &  W.  235. 
V.  Crosby,  3  Redf.  (N.  Y.)  74;  Coffin  5.  Jackson  v.  Nelson,  6  Cow.  (N.  Y.) 
f.  Coffin,  23  N.  Y.  9;  80  Am.  Dec.  235.  248.    The  court  rested  this  decision  on 

It  has  been  held  that  a  residuary  the  ground  that  the  interest  of  the  wit- 
legatee  was  rendered  competent  for  the  ness  was  in  the  question  and  not  in  the 
executor  by  assigning  to  him  individ-  event  of  the  action,  since  he  could  not 
ually  all  his  interest  in  the  cause  of  be  turned  out  of  actual  possession  as  a 
action,  and  his  releasing  the  residuary  result  of  judgment,and  not  being  a  party 
share  of  the  witness  from  all  liability  to  the  action  he  would  not  be  bound 
for  the  costs  of  the  action.  Steininger  by  the  judgment,  and  the  record  could 
V.  Hoch,  42  Pa.  St.  432.  But  such  leg-  not  be  given  in  evidence  against  him. 
atee  would   not  have  been  competent  6.  Goodacre  v,  Breame,  Peake  N.  P. 
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individually  for  a  partnership  debt,  it  was  held,  in  some  jurisdic- 
tions, that  a  co-partner,  not  joined  as  a  defendant,  was  a  compe- 
tent witness  for  the  plaintiff,  on  the  ground  that  his  testimony 
was  against  interest,  as  he  would  be  liable  to  the  defendant  for 
his  proportionate  share  of  the  debt  in  case  the  plaintiff  recov- 
ered ;^  but  according  to  the  weight  of  authority,  he  was  not  com- 
petent for  the  plaintiff  to  prove  either  the  partnership  or  the 

C.  174;  Young  V,  Bairner,  i  Esp.  103;  LeRoy  v,  Johnson,  2  Pet.  (U.  S.)  194; 

Evans  v.  Yeatherd,  2  Bing.  133;  9  E.  Bagley  v,  Osborn,   3  Wend.  (N.  Y.) 

C.  L.  345 ;  Hare  v.  Munn,  Mo.  &  Mai.  527;  Lefferts  v.  DeMott,  21  Wend.  (N. 

N.  P.  C.  241,  note  a;  Cheyne  v.  Koops,  V.)    136;    Wilson    v.  Smith,  5  Ycrg. 

A  Esp.  112;  Jackson  v.  Galloway,  8  C.  (Tenn.)  408.      See  also  Chapman  v. 

SL  P.  480;  34  E.  C.  L.  480;  Cochran  v.  Andrews,  3  Wend.  (N.  Y.)  240;  Long 

Cunningham,  16  Ala.  448;  $0  Am.  Dec.  v.  Story,  13  Mo.  4. 

186;   Myers   v.  Gilbert,    i8   Ala.  467;  A  dormant  partner,  who  was  not  a 

Bill  V,  Porter,  9  Conn.  23;  Hooker  v,  party  to  the  action,  might  release  his 

Johnson, 8  Fla.  453;  Randolph  v,  Govan,  interest  to  his  co-partners  and  be  a  wit- 

14  Smed.  &  M.  (Miss.)  9;  Choteau  v.  ness  for  the  firm.    Clarkson  v.  Carter. 

Raitt,  20  Ohio  132;  Weston  v.  Hunt,  3  Cow.  (N.  Y.)  84. 

19  Mo.  505.  Where  his  interest  was  equally  bal- 

In  Robertson  v.  Mills,  2  Har.  &  G.  anced  between  the  parties,  he  wascom- 

(  Md.)  98,  a  co-partner  of  the  defendant  petent.  Black  v.  Campbell,  6  W.  Va.  51. 

was  admitted  for  the  defense,  the  effect  One  who  had  a  share  in  the  profits  of 

of  his  testimony  being  to  charge  him-  a  firm  but  was  not  liable  for  its  debts 

self  with  the  whole  debt  and  exonerate  was  rendered  competent  for  the  firm 

the  defendant.  by  releasing  all  his  interest  in  the  suit. 

Effect  of  Release. — A  partner  of  a  de-  Curcier  r.  Pennock,  14  S.  &  R.  (Pa.)  51. 
fendant,  who  was  not  sued,  could  not,  In  an  action  against  the  representa- 
according  to  the  weight  of  authority,  be  tive  of  a  deceased  partner,  upon  a  part- 
rendered  competent  for  the  defense,  by  nership  contract,  it  was  held  that  the 
being  released  from  his  liability  to  con-  surviving  partner  was  competent  for 
tribute,  because  it  was  still  to  his  inter-  the  defense  to  prove  the  partnership, 
est  to  protect  the  firm  by  preventing  on  the  ground  that  the  survivor  only 
the  seizure  and  sale  of  the  defendant's  might  be  sued  on  such  contract,  and, 
interest  therein.  Young  v.  Bairner,  i  though  his  testimony  would  defeat  the 
Esp.  103;  Cheyne  r.  Koops,  4  Esp.  112;  action  against  the  decedent's  represent- 
Simons  T'.  Smith,  i  R3'.  &  M.  29;  Cline  ative,  the  witness  still  remained  liable 
V.  Little,  5  Blackf.  (Ind.)  486;  Tomkins  himself.  Grant  v,  Shurter,  i  Wend. 
V,  Beers,  2  Root  (Conn.)  498;  Black  v.  (N.  Y.)  14S. 

Marvin,  2P.&  W.(Pa.)  138;  McCoy  v.  One  partner  was  a  competent  wit- 

Lightner,  2  Watts  (Pa.)  351 ;  Carter  v.  ness  for  another  if  he  had  no  interest 

Connell,  i  Whart.  (Pa.)  398;  Wells  v,  in  the  event  of  the  suit.    Thomas  v. 

Peck,  23  Pa.  St.  155;  Scott  v.  Watkins,  Brady,  10  Pa.  St.  164;  Sloan  v.  Bangs, 

2  Smed.  &  M.  (Miss.)  239.     See  also  11  Rich.   (S.  Car.)   97;   Mooreman  r. 

Little  V.  Clarke,  36  Pa.  St.  114;  White  De  Grafi'enread,  2  Mill  (S.  Car.)  195; 

t'.  Jones,  14  La.  Ann.  692.  Grant   v.    Shurter,    i    Wend.  (N.  Y.) 

The  English  rule  was  afterwards   so  148.    See  also  Ward  v.  Coulter,  4  N. 

far  modified  as  to  admit  the  co-partner  J.  L.  236. 

of  the  defendant,  provided  the  defend-  1.  Hall  v.  Curzon,  9  B.  &  C.  646;  17 

ant    and    the    witness    executed    mu-  E.  C.  L.  466;  Blackett  i\  Weir,  5  B.  & 

tual  releases.     Wilson  v.  Hirst,  4  B.  &  C.   385;  11  E.  C.  L.  257;  Lockart  v. 

Ad.  760;  24  E.  C.  L.   156.     See  also  Graham,  i  Stra.  35;  York  r.  Blott,  q 

White  r.  Tucker,  9  Iowa   100;  Chap-  M.  &   S.  71;    Washing  v.  Wright,  o 

man  v,  Andrews,  3  Wend.  (N.  Y.)  240.  Ired.  (N.  Car.)  i ;   Cummins  v.  Coffin, 

In   some    jurisdictions,   however,   it  7  Ired.  (N.  Car.)  196. 

was  held  that  a  release  by  the  defend-  Upon  a  plea  in  abatement  that  the 

ant  from  all  liability  to  contribute,  ren-  defendant's  partner  was  not  joined,  the 

dered  his  co-partner,  not  joined   as  a  alleged  partner  was  competent  for  the 

party,  a  competent  witness  for  him.  plaintiff,  Gossham  t\  Goldney,  2  Stark. 
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liability  of  the  defendant,  because  he  was  directly  interested  in 
increasing  the  number  of  persons  who  should  share  the  burden 
for  which  he  was  liable  by  his  own  admission.^  Where  partners 
were  joined  as  parties  to  an  action,  one  of  them  could  not, 
pendente  litCy  make  such  a  disposition  of  his  interest  as  would 
render  him  competent  for  his  co-partners  * 

414;  3  E.  C.  L.  469;  Hudson  v,  Robin-  waring,  8  Taunt.  139;  2  J.  B.  Moore  9. 

son,  4  M.  &  S.  475 ;  but  not  for  the  de-  There  appearing  to  be  a  plain  interest 

fendant.    Evans  v.  Yeatherd,  2  Bing.  in  the  witness,  to  charge  the  other  de- 

133;  9  E.  C.  L.  345.  fendant  with  a  proportion  of  the  debt, 

A  member  of  a  firm  was  competent  and  no  apparent  interest  to  counter- 
to  prove  the  joint  ownership  of  prop-  balance  it,  it  appears  to  us  that  he 
ertj  by  himself  and  his  co-partner  when  had  a  preponderance  of  interest  to  tes- 
his  own  interest  was  not  in  litigation,  tify  in  favor  of  the  partj  calling  him, 
for  example,  where  it  was  sought  to  '  and  was,  of  course,  incompetent." 
appropriate  his  partner's  interest  to  the  A  partner  who  had  sold  out  to  his 
pajment  of  his  individual  debts.  Page  co-partners,  and  had  been  released  by 
V.  Weeks,  13  Mass.  199.  them,  was  held  competent  for  the  plain- 

1.  Dixon   V.   Hood,  7  Mo.  414;    38  tiff  in  an  action  against  the  firm  for 

Am.  Dec.  461 ;  Mcllvaine  v,  Franklin,  a  debt  incurred  whiie  he  was  a  mem- 

3  La.  Ann.  622;  Ellis  v,  Lauve,  4  La.  her.  Hosack  v.  Rogers,  25  Wend.  (N. 
Ann.  245;   Lewis  v.  Post,    i    Ala.  65;  Y.)  313. 

Barney  v.  Earle,  20  Ala.  405;  Garner  But  he  was  not  competent  for  them 

1'.  Myrick,   30  Miss.   448;    Ptiilips   v.  if  the  effect  of  a  judgment  in  their  favor 

Henry,  2  Head  (Tenn.)  133 ;  Wright  v,  would  be  to  discharge  a  claim  for  which 

Boynton,  37  N.  H.  9;  Latham  v.  Ken-  he  remained  jointly  liable.     Kapp    v. 

niston,  13  N.  H.  203;  Porter  v.  Wilson,  Barthan,  i  E.  D.  Smith  (N.  Y.)  622. 

13  Pa.  St.  641 ;    Rich    v.   Husson,  4  A  partner,  who  had  assumed  all  the 

Sandf.  (N.  Y.)  115;  Pierce  7^  Kearney,  debts  and  liabilities  of  the   firm,  was 

5  Hill  (N.  Y.)  82;  Hale  v.  Wetmore,  competent  for  the  plaintiff  in  an  action 

4  Ohio  St.  600;  Foster  v.  Hall,  4  against  his  former  co-partners,  because 
Humph.  (Tenn.)  346;  Hurd  v.  Brown,  he  was  ultimately  liable  for  the  whole 
25  III.  616;  Brown  v,  Hurd,  41  111.  121 ;  debt  in  any  event.  Bell  v,  Thompson, 
Merritt  v.  Pollys,  16  B.  Mon.  (Ky.)  355.  34  111.  529;  Brown  v.  Hurd,  41  111.  121. 

The  case  of  Crook  v.  Taylor,  12  111.  In  Ripley  v,  Thompson,  12  Moore 
355,  supported  a  contrary  rule,  but  it  55;  22  E.  C.  L.  433,  which  was  an 
was  overruled  in  ^urd  v.  Brown,  25  111.  action  of  assumpsit  for  goods  sold 
616,  and  Brown  v.  Hurd,  41  111.  121.  and  delivered,  a  partner  of  the  defend- 
In  Columbian  Mfg.  Co.  v.  Dutch,  13  ant  was  offered  as  a  witness  for  the 
Pick.  (Mass.)  128,  Shaw,  C.}.,said:  plaintiff  and  rejected,  on  the  ground 
**  By  testifying  against  the  plaintiffs  in  that  he  was  interested  in  procuring  a 
favor  of  the  defendant,  he  would  defeat  verdict  against  the  defendant  which 
the  action  against  himself  and  so  would  would  relieve  him  from  paying  a  part 
seem  to  have  an  interest  against  the  of  the  claim.  It  is  difficult  to  reconcile 
plaintiffs.  But  it  must  be  considered  this  decision  with  the  English  cases 
that  by  defeating  this  action  he  lays  cited  in  the  last  preceding  note, 
the  foundation  for  another  action  In  Pennsylvania  it  was  held  that  a 
against  himself,  in  which  he  must  be  partner  of  the  defendant  could  not  be 
solely  charged  with  the  whole  debt ;  compelled  to  testify  in  behalf  of  the 
whereas,  if  he  testifies  against  the  de-  plaintiff.  Taylor  v,  Henderson,  17  S. 
fendant  and  in  favor  of  the  plaintiffs,  he  &  R.  (Pa.)  453. 

fixes  the  other  defendant   as   equally  But  it    was    held     that   in     actions 

liable    with     himself    for    the    debt;  against    personal     representatives    of 

equally  liable   for  the    whole   in   the  deceased  partners,  surviving  partners, 

first    instance,    and    ultimately    liable  who  were  willing  to  testify,  were  com- 

prima   facie    to  contribution.     This  petent   for    the     plaintiff.     Collier   ?;. 

principle  was  recognized  and   formed  Leech,   29  Pa.   St.    404;    Brewster  v. 

the  point  of  the  decision  in  Brown  v,  Sterrett,  32    Pa.   St.    115;    Wright   v. 

Brown,  4  Taunt.  752,  which  was  recog-  Funck,  94  Pa.  St.  26. 

nized  and  confirmed  by  Mant  v.  Main-  S.  Dougherty    t^    Smith,    4    Mete. 
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One  part  owner  of  personal  property  was  not  a  competent 
witness  for  another  who  was  engaged  in  a  contest  with  a  third 
person  involving  the  title  to  such  property.^  In  an  action  to  en- 
force  a  liability  arising  from  the  partial  ownership  of  property,  or 
a  joint  contract,  a  part  owner,  or  joint  contractor,  not  sued,  was 
not  competent  for  the  defense,  because  he  was  liable  to  contribute 
if  the  plaintiff  succeeded  ;*  neither  was  he  competent  for  the 
plaintiff,  since  it  was  to  his  interest  to  compel,  the  defendant  to 
share  the  liability.^     A  part  owner  of  goods,  who  authorized  his 

(Ky.)  279;  Church  v,  Hampton,  6  W.  of  the  owners  of  a  veesel  was  compe- 

&  S.   (Pa.)    514;   Cravens   v.   Dewey,  tent  for  the  owners,  in  an  action  against 

13  Cal.  40;  Loomis  v.  Loomis,  26  Yt.  them  for  the  price  of  supplies.    Macy 

198.  V.  De Wolf ,  3  Woodb.  &  M.(U.S.)  193. 

In  Collins  r.  Flowers,  r  How.  (Miss.)  A  joint   contractor,  being  liable  to 

26,  the  court  said  :    **We  understand  it  contribute  in  case  the  plaintiff  recoT* 

to  be  a  well  established  rule  of  evidence  ered,  was  not  competent  for  his  fellow 

that  a  member  of  a  partnership  can  contractor.     Ransom  v.  Keyes,  9  Cow. 

never  be  so  far  divested  of  his  interest  (N.  Y.)  128. 

in  the  firm,  by  any  act  of  himself  and  Thus,  in  assumpsit  for  services  as  a 

co-partners,  as  to  be  made  a  competent  schoolmistress,  a  co-contractor,  though 

witness,    in    a   matter  relating  to   the  not  sued,  was  held  incompetent  for  the 

partnership  whilst  he  was  a  member/'  defense.     Hall  v.  Rex,  6  Bing.  181 ;  19 

In  an  action  against  partners  upon  a  E.  C.  L.  47 ;  3  M.  &  P.  273. 
note  signed  with  the  firm  name,  the  one  An  agreement,  by  one  member  of  a 
who  signed,  being  willing  to  testify  and  firm,  to  indemnify  an  ofiiicer  in  selling 
having  been  first  released  by  the  plain-  property  which  had  been  levied  on  for 
tiff  from  any  other  action  on  the  note,  a  partnership  debt,  did  not,  per  se, 
was  held  to  be  a  competent  witness  for  render  another  partner  incompetent 
the  plaintiff,  on  the  ground  that  he  as  a  witness  for  the  officer  in  a  suit 
was  called  to  testify  against  interest  to  against  him  by  one  who  claimed  the 
make  himself  liable  with  others.  White-  property  sold,  such  contract  being  out- 
head  t;.  Pittsburgh  Bank,  2  W.  &  S.  side  of  the  legitimate  business  of  the 
(Pa.)  172.  firm,  and   not    binding  on  the  other 

1.  Caldwell  v.  Cole,  13  Me.  120.  partner  without  his  consent.    Thomp- 
But  a  partner  who  sold  partnership  son  v.  Franks,  37  Pa.  St.  327.  Comfare 

property  might  be  a   witness  for    the  Ward  xk  Chase,  35  Me.  515. 

vendee,  where  the  title  to  the  property  Where   two    persons    had  separate 

was  in  question,  upon  receiving  a  re-  causes  of  action  for  a  failure  to  perform 

lease    from    the   vendee    to    himself,  a  covenant,  the  one  who  did  not  sue 

Churchill  v,  Bailey,  13  Me.  64.  was  a  competent  witness  for  the  other. 

2.  Thus,  in  a  proceeding  against  a  Ford  t^.  Bronaugh,  11  B.  Mon.  (Ky.)  14* 
steamboat  to  recover  damages  done  to  8.  In  an  action  for  repairs  done  to 
the  plaintifTs  property,  a  part  owner  of  a  vessel  against  one  part  owner,  who 
the  boat,  though  not  a  party  of  record,  neglected  to  plead  the  non-joinder  of 
was  not  competent  for  the  defense,  the  others  in  abatement,  another  part 
Steamboat  Farmer  v.  McCraw,  31  Ala.  owner  was  not  a  competent  witness  for 
659.  See  also  West  v.  Steamboat  Ber-  the  plaintiff  to  prove  the  ownership  of 
lin,  3  Iowa  533.  the  defendant.   Marquand  v.  Webb,  16 

Neither  was  a  part  owner  of  a  vessel  Johns.  (N.  Y.)  89. 
competent  for  the  master  in  an  action        But  one  joint  owner  was  competent 

against  the  latter  for  the  wages  of  sea-  to  prove  the  tortious  acts  of  another  for 

men.     Lufkin  v.  Patterson,  38  Me.  282.  which  the  witness  was  not  liable.  Thus, 

Nor  was  the  master  competent  for  the  where  the  plaintiff,  who  had  bought 

owners  of  the  vessel  in  a  similar  action,  the  bar  of  a  steamboat,  was  wrongfully 

Malone  v.  Bell,  1  Pet.  Adm.  139;  Jones  ejected  therefrom  by  a  number  of  the 

V.  The  Phcenix,  i  Pet.  Adm.  201.     See  owners  of  the  boat,  a  part  owner  who 

also  Galloway  V.  Morris,  3  Yeates  (Pa.)  was  not  a  joint  tort-feasor  vnth  the  de- 

445;  Atkynst'.  Burrows,!  Pet.  Adm.  244.  fendants,  was  held  to  be  a  competent 

The  mortgagee  of  the  vhare  of  one  witness  for  the  plaintiff  to  prove  the 
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co-owner  to  sell  the  same  as  his  own,  looking  to  the  vendor  for 
payment^  was  competent  to  prove  the  contract  of  sale  as  he  had 
no  interest  in  the  event  of  the  suit.^  In  an  action  against  the 
owner  of  part  of  a  milldam  to  recover  damages  for  flowing  lands, 
the  owner  in  severalty  of  another  part  of  the  dam  was  competent 
for  the  defendant.*  Where  a  lessee  covenanted  that  he  would 
pay  to  each  of  the  lessors  severally  a  specified  part  of  the  rent 
reserved,  one  of  the  lessors  was  competent  for  another  in  an 
action  by  the  latter  to  recover  his  share  of  the  rent.* 

(4)  In  Actions  Concerning  Real  Estate. — In  ejectment  by  a 
tenant  in  tail  to  try  the  validity  of  a  common  recovery,  the  re- 
mainderman was  not  a  competent  witness  for  the  plaintiff,  because 
he  had  a  direct  interest  in  the  plaintiff 's  recovery  upon  which  his 
remainder  would  immediately  revest.'*  In  an  action  of  ejectment, 
the  tenant  in  possession  was  not  competent  for  the  defendant, 
because  a  judgment  for  the  plaintiff  would  have  the  effect  of 
turning  him  out  of  possession.'  Neither  was  a  lessor  competent 
to  prove  a  right  of  possession  in  his  lessee.* 

A  lessor  was  a  competent  witness  for  his  lessee  generally,  un- 
less the  matter  in  controversy  involved  his  own  interest  directly 

tortious  acts  of  the  defendants.    Lee  v.  v.  Bingham,  4  B.  &  Aid.  672;  Doe  v. 

Murray,  12  Mo.  280.  Birchmore,  9  Ad.  &  £1. 662 ;  36  £.  C.  L. 

In  an  action  on  a  policy  of  insurance  235;    Doe   v,  Reynolds,  27  Ala.  374; 

on  g^oods,  a  part  owner  of  the  vessel,  not  Brant  r.  Djckman,  i  Johns.  Cas.  (N. 

interested  in  the  insurance,  was  com-  Y.)     275 ;    Jackson     v.    Trusdell,    12 

petent    to    prove  the  loss    and   other  Johns.  (N.  Y.)  246;  Jackson  v.  Hills,  8 

facts.      Ruan  v.  Gardner,  i  Wash.  (U.  Cow.  (N.  Y.)  290;    Doe  v.  Attica,  7 

S.)  145.  Ind.  641;  Doe  V.  Trice,  8  Jones  (N. 

1.  Outwater  v.  Dodge,  6  Wend.  (N.  Car.)  490;  Boyer  v.  Smith,  5    Watts 

Y.)  403-  (Pa-)  55. 

2.  dement  v.  Durgin,  5  Me.  9.    The        In  ejectment  by  one  who  claimed  as 

court    reasoned  that  the  record  of  the  heir  at  law  to  his  father,  the  claimant's 

case  could  not  be  used  as  evidence  for  mother  was  held  to  be  a  competent 

or   against  the   witness  in   an   action  witness  for  him  because,  if  her  husband 

a^inst  him,  and  neither  was  he  liable  died  seised  of  the  premises  in  question, 

to  contribute  in  case  of  a  recovery  by  she  was  entitled  to  dower  whether  the 

the  plaintiff.  premises  were  held  by  the  plaintiff  or 

S.  Oray  v,  Johnson,  14  N.  H.  414.  the  defendant.    Doe  v.  Maisey,  i  B.  & 

4.  And  it  was   immaterial  that   the  Ad.  439;  20  E.  C.  L.  420. 

vritness  was  ninety  years  of  age  and  the  In  quare  impedit^  respecting  the  right 

tenant  in  tail  had  sons  and  grandsons,  of  presentation  to  an  advowson  claimed 

Doe  'V,  Tyler,  6  Bing.  390 ;  19  E.  C.  L.  by  the  defendant  through  his  mother, 

III.      See  also  Smith  v.  Blackham,  i  who  was  seised  of  an  estate  of  inher- 

Salk.  283.  itance,  it  was  held  that  the  father  of 

**  T*he  person  to  whom  the  remainder  the  defendant,  who  was  tenant  by  the 

of  an  estate  is,  after  the  determination  curtesy,  was  not  a  competent  witness 

of  the  particular  estate,  limited  by  will,  for  the  defense.     Gully   r.  Bishop  of 

cannot  be  admitted  to  prove  the  will,  Exeter,  5  Bing.  171;  15  E.  C.  L.  408; 

because  he  lias,  although  it  be  remote,  2  M.  &  P.  266. 

a   vested    interest    in    the    matter    in  6.  Smith  v.  Chambers,  4  Esp.   164; 

question."     Lee,  C.  J.,  in  Commins  v.  Doe  v.  Clarke,  3  Bing.  N.  Cas.  429 ;  32 

Oakhampton,  Sayer  45.    Quoted  with  E.  C  L.  191  {dictum  by  Tindal,  C.  J.); 

approval  by  Tindal,  C.  J.,  in  Doe  v,  Jackson  t^.Ogden,  4  Johns.  (N.  Y.)  140; 

Tjler,  6  Bing.  390;  19  E.  C.  L.  in.  House  v.  Camp,  32  Ala.  549.    See  also 

5.  Doex».  Wilde,  5  Taunt.  183;  Doe  Jackson  v,  Stackhouse,  i  Cow.  (N.  Y.) 
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or  some  right  in  which  he  was  bound  to  protect  the  lessee.*  So, 
also,  a  lessee  might  be  a  witness  for  his  lessor  when  he  had  no  in- 
terest in  the  event  of  the  suit,*  but  was  incompetent  for  him  on 
the  trial  of  an  issue  which  might  affect  his  own  enjoyment  of  the 
estate  demised.'  A  tenant  in  common  was  a  competent  witness 
for  his  co-tenant  in  an  action  of  ejectment  brought  by  the  latter 
against  a  disseisor.^ 

122;    13   Am.   Dec.    514;     Wilson    v.  A  lessee  who  had  covenanted  not  to 

Douglas,  2  Strobh.  (S.  Car.)  97.  remove  from  the  demised  premises anr 

In  Strawbridge  v.  Cartledge,  7  W.  &  building  which  he  might  put  thereon 

S.  (Pa.)  398,  it  was  held  that  the  lessor  until  the  rents  were  paid,  was  a  compe- 

of  the  defendant  in  ejectment  was  not  tent  witness  for  the  lessor  in  an  action 

competent  for  his  lessee,  notwithstand-  for  damages  against  a  third  person  who 

ing  he  had  conveyed  his.  reversionary  had  purchased  such  a  building  from  the 

interest  before  the  trial,  isecause,  if  the  lessee  and  removed  it  by  his  consent, 

plaintiff  recovered,  the  witness  would  the  rents  not  being  paid ;  he  was  liable 

be  answerable  to   him  for  the  mesne  to  one  of  the  parties  in  any  event,  and 

profits  so  long  as  he  had  held  the  land  his     interest    was     equally    balanced, 

by  his  tenant  during  the  ownership  of  Forbes  v,  Williams,  i   Jones  (N.  Car.) 

the  plaintiff.  393. 

1.  Thus,  >Y^c^c  ^^^  lease  did  not  bind  In  a  contest  between  the  landlord  and 
the  lessor  to  protect  the  lessee  against  an  execution  creditor  of  the  tenant,  as 
trespassers,  he  was  competent  for  the  to  the  distribution  of  the  proceeds  of 
lessee  in  an  action  for  trespass  to  the  the  tenant's  goods  found  on  the  de- 
leased  premises.  McCormick  v.  Bailey,  mised  premises,  the  tenant  was  com- 
10  Cat.  230.  So,  also,  a  landlord  who  petent  to  prove  the  terms  of  the  demise. 
had  leased  his  land  to  a  tenant  for  a  Collins'  Appeal,  35  Pa.  St.  83.  See  also 
year  for  a  specified  part  of  the  crop,  Alexander  v.  Mahon,  11  Johns.  (N. 
was    competent    to    prove  a  trespass  Y.)  185. 

upon  the  land  and  damages  by  the  de-  And  where  the  landlord  bad  dis- 
struction  of  the  crop.  His  interest  was  trained  property  claimed  by  a  third  per- 
in  the  question  only,  and  not  in  the  son  as  his  own,  the  tenant  was  a  corn- 
event  of  the  suit,  since  he  was  not  en-  petent  witness  for  the  claimant.  Mc- 
titled  to  any  part  of  the  damages  which  Conahy  v.  Kessler,  3  P.  &  W.  (Pa.) 467. 
the  plaintiff  might  recover,  but  must  In  an  action  by  a  landlord  against  the 
bring  a  separate  action  against  the  tres-  sheriff  for  removing  the  goods  of  the 
passer  to  recover  his  own  damages  for  tenant  from  the  premises  under  an  ex- 
the  loss  of  rent.  Sanderlin  v,  Shaw,  ecution,  without  securing  the  payment 
6  Jones  (N.  Car.)  225.  of  the  rent,  the  tenant  was  not  compe- 
In  an  action  by  a  lessee  to  recover  tent  for  the  plaintiff,  for  he  came  to 
damages  for  obstructing  him  in  the  use  compel  the  sheriff  to  pay  his  rent 
of  a  right  of  way  to  repair  a  dam  which  Thurgood  v.  Richardson,  4C.  &  P-  4S1; 
was  a  part  of  the  demised  premises,  19  £.  C.  L.  484. 

the  plaintiff 's  lessor  was  held  to  be  in-  8.  Kuester  v.  Keck,  8  W.  &  S.  (P*.)i6. 

competent  to  prove  the  right  of  way.  In  an  action  against  the  owner  and 

on  the    double    ground    that    he   was  lessor  of  a  ferry  for  damages  done  to 

directly  interested  in  the  matter  in  con-  the  plaintifTs  property,  the  lessee,  who 

troversy  and  was  also  bound  to  protect  had  charge  of  the  ferry  and  was  rcceiv- 

his  tenant  in  the  quiet  enjoyment  of  the  ing  tolls  at  the  time  of  the  loss,  was 

premises.     Dickson  v.   Boland,    4  Pa.  not  a  competent  witness  for  the  defend- 

St.  1x2.  ant,  because  he  was  liable  over  to  him 

2.  Grant  v,  Beall,  4  Har.  &  M.  (Md.)  for  any  damages  which  had  resulted 
419;  Baker  v.  Pearce,  4  Har.  &  M.  from  his  own  negligence.  Harris  r. 
(Md.)  502  ;  Detweiler  v.  Groff,  10  Pa.  Plant,  31  Ala.  639. 

St.  376.  4.  Cook  V.   Brown,  34  N.  H.  460J 

In  an  action  for  injury  to  the  rever-  Bennett  v,  Hethington,  16S.  &  R.(P»-) 

sion  in  taking  out  coal,  the  lessee  of  the  193.     In  such  cases,  the  witness  was 

surface  was  a  competent  witness  for  the  interested  in  the  question  only  as  he 

plaintiff.     Pennsylvania  Salt  Mfg.  Co.  could  not  be  put  in  either  a  better  or  a 

V.  Neel,  54  Pa.  St.  9.  worse  position  by  the  judgment  Thus, 
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In  a  contest  between  a  mortgagee  and  a  subsequent  purchaser 
of  the  premises,  respecting  the  validity  of  the  mortgage,  the 
mortgagor  was  not  a  competent  witness  for  the  mortgagee,  be- 
cause he  was  interested  in  having  the  proceeds  of  the  land  applied 
in  discharge  of  a  debt  for  which  he  was  personally  liable.^  But 
where  the  contest  was  between  two  mortgagees  as  to  the  priority 
of  their  respective  liens,  the  mortgagor  stood  indifferent  and  was 
competent  for  either  of  them.*  Where  the  mortgaged  premises 
had  been  sold  at  sheriff  *s  sale  the  mortgagor  was  competent  for 
the  purchaser  to  prove  usury  in  the  mortgage.*  And  upon  the 
trial  of  an  issue  between  a  mortgagee  and  a  third  person  the 
mortgagor  was  a  competent  witness  if  he  would  neither  gain  nor 
lose  by  the  event  of  the  suit.* 

in  Bennett  v.  Hethington,  i6  S.  &  R.  In  a  contest  between  two  mortgagees 

(Pa.)  196,  Gibson,  C.  J.,  said :  *'  Here  it  was  held  that  the  mortgagor  was  not 

the  plaintiff  has  elected  to  sue  alone,  competent  to  defeat  the  lien  of  the  prior 

and  what  would  the  witness  gain  by  mortgage  by  proving  it  usurious.    Bev- 

his  recovery?      The  possession  of  his  erley  t;.  Brooke,  3  Leigh  (Va.)  435. 

own  freehold  would  not  be  restored;  8.  Cummins  v.  Wire,  6  N.  J.  Eq.  73; 

but  for  that  he  would  be  driven  to  a  Brolasky  v.  Miller,  9  N.  }.  Eq.  807; 

separate  action,  in  which  the  verdict  in  Nichols  v,  Holgate,  3  Aik.  ( Vt.)  138. 

this  would  not  be  competent  evidence.  And  the  mortgagor  was  a  competent 

Neither  would   the  possession  of  his  witness    for    a    subsequent    judgment 

co-tenant,  when  recovered,  avail  him  to  creditor  who  attacked  the  lien  of  the 

save  the  bar  of  the  Statute  of  Limitation,  mortgage   on    the    ground    of  usury, 

for  he  who  recovers  an  undivided  inter-  Post  v.  Dart,  8  Paige  (N.  Y.)  639.    Or 

est  in  a  several  action,  holds  in  common  on  the  ground  of  a  want  of  considera- 

with  him  from  whom  it  is  recovered ;  tion  for  the  mortgage.  Lamar  v.  Simp- 

the  latter  continuing  to  hold  the  estates  son,  i  Rich.  Eq.  (S.  Car.)  71 ;  43  Am. 

of  those  who  remain  ousted.*'  See  also  Dec.  345.    And  he  was  also  competent 

Cheswell  v,  Eastham,  16  N.  H.  396.  for  a  grantee  of  the  mortgaged  prem- 

But  in  an  earl  v  Connecticut  case,  it  ises  to  prove  payment  of  the  mortgage, 

was  held  that,  in  such  an  action,  one  Beach  v.  Cooke,  38  N.  Y.  508;  86  Am. 

tenant  in  common  was  not  competent  Dec.  260.     See  also  Gage  v.  Whittier, 

for  another,  because,  in  that  state,  the  17  N.  H.  313.     But  the  grantee  was  not 

possession  of  one  was  the  possession  of  competent    to  prove  payment  by  the 

all,  even  when  recovered  from   a  dis-  mortgagor.    Indianapolis,  etc.,  K.  Co. 

seizor.  Barrett  v.  French,  i  Conn.  354 ;  v,  Waggoner,  16  Ind.  367. 

6  Am.  Dec.  241.  In  an  action  by  a  mortgagee  to  re- 

1.  Howard    v,  Chad  bourne,  3   Me.  cover    possession    of    the    mortgaged 

461 ;  Hartz  v.  Woods,  8  Pa.  St.  471.  property  from  a  subsequent  purchaser, 

But  he  might  be  rendered  competent  the  mortgagor  was  held  competent  to 

for  the  mortgagee  if  the  latter  released  prove  the  consideration  of  the  mort- 

bim  from  so  much  of  the  debt  as  should  gage  and  that  it  remained  unpaid.  Mil- 

not  be  satisfied  by  the  land  mortgaged  ler  v,  Dillon,  2  T.  B.  Mon.  (Ky.)  73. 

and  covenanted  to  resort  to  the  lands  See  also  King  v.  Bailey,  8  Mo.  332. 

as  the  sole  fund  for  the  payment  of  the  But  in   ejectment  by  a  mortgagee, 

debt.  Howard  v.  Chadbourne,  5  Me.  i  c.  against  one  claiming  from  the  mort- 

S.  Willard  v,  Ramsburg,  32  Md.  206;  gagor    under  a  quitclaim    deed,    the 

Wilcox  V.  Hill,  II  Mich.  256;  Gilman  mortgagor  was  not  competent  for  the 

V.  Moody,  43  N.  H.  344.     Contra^  Sit-  plaintiff;  because  he  was  liable  on  his 

Ungtons  V.  Brown,  7  Leigh  (Va.)  271.  mortgage  bond  for  the  whole  debt,  if 

And  upon  an  issue  of  priority  of  liens  the  defendant  succeeded,  but,  having 

between  a  mortgagee  and  an  attaching  conveyed  by  quitclaim   only,  he  was 

creditor  of  the  mortgagor,  the  mortga-  bound  by  no  covenants  to  his  grantee 

gor  was  admissible  as  a  witness  for  the  in  any  event.    Jackson  v,  M'Chesney, 

mortgagee.      Carter    v.  Champion,    8  7  Cow.  (N.  Y.)  360;  17  Am.  Dec.  521. 

Conn.  549;  21  Am.  Dec.  695.  4.  Thus  where  a  surety,  protected  by 
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A  junior  mortgagee  was  not  competent  for  the  mortgagor  to 
prove  the  prior  mortgage  invalid.^  In  proceedings  to  set  aside  a 
mortgage  on  the  ground  of  fraud,  the  mortgagee  was  not  com- 
petent to  prove  that  his  assignee  took  without  notice  of  the  al- 
leged fraud  ;*  but  if  a  mortgagee  had  no  legal  interest  in  the 
event  of  the  suit  he  was  a  competent  witness  either  for  or  against 
the  mortgagor.* 

One  who  had  conveyed  land  by  deed  of  quitclaim,  was  a  com- 
petent witness  for  his  grantee  because,  being  bound  to  him  by  no 
covenants,  he  would  incur  no  liability  to  him  in  any  event*   But 

a  mortgage  of  the  principal  debtor's  ant.      Plimpton    v.    Moore,   13  Pick, 

land,  paid  the  debt  and  foreclosed  the  (Mass.)  191. 

mortgage,  the  mortgagor  was  a  com-  The   mortgagee  was  competent  for 

petent  witness  for  him  in   an  action  the  mortgagor  in  a  writ  of  entr^  broaght 

against    the    mortgagor's    immediate  by  the  latter  against  an  alleged  dis- 

vendor  to  recover  damages  for  a  breach  seizor,  as  the  record  could  not  be  used 

of  the  covenants  of  warranty  running  as  evidence  either  to  support  or  defeat 

with  the  land.    Gunter  v.  Williams,  40  his  mortgage.     Woodman  v.  Skeetup, 

Ala.  561.  35  Me.  401^ 

In  ejectment  by  an  assignee  of  a  4.  Taylor  t;.  Luther,  3  Sumn.C U.S.) 
mortgagee  against  a  stranger,  the  mort-  228;  Flagg  t^.  Mann,  2  Sumn.  (U.S.) 
gagor  was  competent  for  the  defendant  486;  Lay  v,  Hayden,  2  Root  (Conn.) 
to  prove  notice  to  the  mortgagee  that  317 ;  Kline  v.  Beebe,  6  Conn.  494;  Doe 
part  of  the  land  did  not  belong  to  the  v.  Herbert,  i  111.  354;  Jackson  v.  Hub- 
mortgagor,  and  was  by  mistake  included  ble,  I  Cow.  (N.  Y.)  613;  Gratz  v, 
in  the  mortgage.  Mott  v,  Clark,  9  Ewalt,  2  Binn.  (Pa.)  95;  Cain  v.  Hen- 
Pa.  St.  399;  49  Am.  Dec.  566.  derson,  2  Binn.  (Pa.)  108;  Johnston  v. 

1.  Doe  V.  Bamford,  11  Ad.  &  El.  786;  Eckart,  3  Yeates  (Pa.)  427;  Major  v. 
39  E.  C.  L.  228.  Deer,  4  j.  J.  Marsh.  (Ky.)  585;  Finlaj 

In   an  action    upon  a  bond   accom-  v.  Humble,  2  A.  K.  Marsh.  (Ky.)  569; 

paniedby  a  mortgage,  it  was  held  that  a  Hodges  v,  Johnson,  15  Tex.  570.    See 

subsequent   mortgagee  was  competent  also  Swift  v.  Fitzhugh,  9  Poit.  (Ala.) 

for  the  defendant,  but  the  court  said  it  39;  BuUen  x\  Arnold,  31  Me.  583;  Hy* 

would    have   been   otherwise  had  the  man    v,    Bailey,    15    La.    Ann.   560; 

action  been  on  the  mortgage  instead  of  Cleavinger  v.  Reimar,  3  W.  &  S.  (Pa.) 

the  bond.     Enters  v.   Peres,  2  Rawle  486;  Balliot  v.  Bowman,  2  Binn.  (Pa.) 

(Pa.)  279.  162,   note;    Manifee  v.  Conn,  2  Bibb 

Prior    Attadunent. — Neither   was    a  (Ky.)    623;    Johnson    v.    Parks,    10 

mortgagee  competent    to    defeat    the  Cal.  446. 

lien  of  an  attachment    levied   on   the  The  grantor  was  competent  to  prove 

mortgaged  premises  prior  to  the  execu-  the  execution  of  the  deed  so  far  as  he 

tion  of  his  mortgage.    Rideout  v.  New-  was  concerned.     Smith   v.  Morrow,  7 

ton,  17  N.  H.  71.  J.   J.   Marsh.   (Ky.)   442;    Jackson   v. 

2.  Perrin  r.  Johnson,  i6Ind.  72.  Britton,  4  Wend.  (N.  Y.)  507.  Contra^ 
But  in  Shrom  v.  Williams,  43  Pa.  St.  Barry  v.Wilbourne,  2  Bailey (S.Car.)  91. 

520,  it  was  held  that  the  original  mort-  One  who  had  twice  granted  the  same 
gagee  was  competent  to  prove  that  the  land,  once  by  deed  of  warranty,  and 
mortgagor  had  received  only  a  part  of  again  by  deed  of  quitclaim,,  wascompe- 
the  amount  for  which  the  mortgage  tent  for  the  grantee  by  quitclaim,  be* 
was  given,  and  that  the  assignee  of  the  cause  it  was  to  his  interest  to  support 
mortgage  took  with  knowledge  of  that  the  deed  of  warranty.  Wise  v,  Tripp, 
fact.  13  Me.  9.  But  one  who  had  acquired 
8.  Thus,  where  the  mortgagee  had  land  by  fraud,  and  fraudulently  con- 
entered,  for  condition  broken,  and  veyed  it  by  quitclaim,  was  not  compe- 
rented  the  premises  to  another,  he  was  tent  for  his  grantee,  because  he  was 
competent  to  prove  these  facts  in  an  liable  to  him  for  the  fraud.  Roberts 
action  for  use  and  occupation  brought  v.  Anderson,  3  Johns.  Ch.  (N.  Y.)  37'- 
by   the    mortgagor   against    the    ten-  A  co-parcener  who  had  executed  a 
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one  who  conveyed  with  general  warranty  was  not  competent  to 
support  the  title,  because  in  the  event  of  its  defeat  he  was  liable 
on  his  covenants;^  his  competency  might,  however,  be  restored 
by  a  valid  release  from  all  liability  on  his  covenants.*  And  if  he 
conveyed  with  special  warranty  against  all  persons  claiming  under 
him,  he  was  competent  for  his  grantee  without  a  release  when  the 
opposing  party  did  not  claim  under  him.'  A  grantor  was  com- 
petent to  impeach  his  deed  when  he  was  without  interest  in  the 
event  of  the  suit,  or  was  called  to  testify  against  interest.*    The 

deed  of  release  to  another  co-parcener,  Warner  v.  Percy,  32  Vt.  155.    But,  it 

was  competent  for  the  latter  in  a  con-  was  held  that  he  was  incompetent  in 

test  for  possession  of  the  land.    Rogers  such  case,  to  prove  that  the  convejance 

f.Turley,  4  Bibb  (Ky.)  355.  was  fraudulent.    Seymour  t;.  Beach,  4 

1.  Elliott  V.  Boren,  a  Sneed  (Tenn.)  Vt.  493  ;  Fowler  v.  Norton,  a  Root 

662;  Swift  v.  Dean,  6  Johns.  (N.  Y.)  (Conn.)    231;   Jackson    v,    Eaton,  20 

523;  Jackson  v,  Hallenback,  2  Johns.  Johns.  (N.  Y.)  478. 
(N.  Y.)  394 ;  Shields  v.  Buchannan,  2        A  grantor  to  whom    both    parties 

Yeate8(Pa.)  219;  Erb  v.  Underwood,  traced   their  title,  through  subsequent 

3  Yeates  (Pa.)  173;  Goodman  v,  conveyances,  was  a  competent  witness, 
Losej,  3  W.  &  S.  (Pa.)  526;  Lester  v.  since  the  parties  were  equally  interested 
White,  44  111.  464;  Hamilton  i;.' Doo-  in  the  covenants.  Roberts  x/.  Whiting, 
little,  37  111.  473;  Beach  v.  Packard,  10  16  Mass.  x86. 

Vt  96;  33  Am.  Dec.  x8j; ;  Schillinger  v,  A  parol  promise  to  make  good  the 

McCann,  6  Me.  364;  Swisher  v,  Wil-  boundaries  as  described  in  the  convey- 

Hams,  Wright  (Ohio)  754.  ance,  amounts  only  to  a  moral  oblig^- 

The  rule  applied  where  the  grantor  tion,  and  was  not  sufficient  to  render 

was  a  trustee  of  the  property  conveyed,  the  grantor  incompetent.  Jones  v.  Love, 

Farley  v.  Woodburn,  10  N.  J.  Eq.  96;  9  Cal.68. 

unless  he  conveyed  without  covenants  An  attorney  in  fact,  who  had  Con- 
or responsibility.  Norwood  V.  Marrow,  veyed  the  same  land  to  both  parties  to 

4  Dev.  &  B.  (N.  Car.)  442.  the  suit,  was  competent  to  prove  that 
One  who  had  conveyed    adjoining  the  first  grantee  paid  a  valuable  con- 
parcels  of  land  to  different  persons  by  sideration  for  it.     Alston  v.  Jones,  i 
deeds  of  warranty,  was  not  competent  Murph.  (N.  Car.)  45. 

to  prove  that  the  first  deed  did  not  in-  9.  Smith    v.  Smith,    15   N.    H.   55; 

elude  the  premises  conveyed   by  the  Marston  v.   Brackett,    9  N.   H.  336; 

latter,  as  he  was  interested  in  support-  Gilbert  v.  Curtis,  37  Me.  45 ;  Wall  v, 

ing  the  latter  deed.  Jackson  V.  H alien-  Nelson,  3   Litt   (Ky.)  395;   Field  v, 

back, 2  Johns.  (N.  Y.)  394.  Snell,  4  Cush.  (Mass.)   504;    Cooper 

Where    the  boundary  and  not  the  v.  Granberry,  33  Miss.  11*7;  Jackson  v. 

title  was  in  controversy,  he  was  com-  Frost,  6  Johns.  (N.  Y.)  1^5 ;  Jackson  v. 

petent  for  the  grantee.    Robertson  v.  Root,  18  Johns.  (N.  Y.)  w>;  Dayton  v. 

Mosson,  26    Tex.    248.     And    he  was  Newman,  19   Pa.  St.    194;    Summers 

competent  where  the  title  set  up  by  the  v,  Wallace,  9  Watts  (Pa.)  161 ;  Myers 

other  party  was  not  in  conflict  with  v.  Brownell,  i  D.  Chip.  (Vt.)  448. 

that  which  he  had  conveyed   and  was  8.  Twambly  v.  Henley,  4  Mass.  441 ; 

called  to  sustain.    Prescott  v.  Hawk-  Sweitzer  v.  Meese,  6  Bmn.  (Pa.)  500; 

ins,  22  N.  H.  191 ;  Harris  v,  Fletcher,  Beach  v,  Sutton,  5  Vt.  209;  M'Clain  v. 

10  N.  H.  20.  Gregg,  2  A.  K.  Marsh.  (Ky.)  454;  Busby 

A  grantor  with  warranty  was  a  com-  v.  Greenslate,  i  Stra.  445;  Doe  v,  How- 

petent  witness  in  an  action  between  his  ells,  i  C.  &  M.  648;  41  E.  C.  L.  351. 

grantee  and  his  creditor  taking  the  land  4.  Sims  v,  Killen,  12  Ala.  498;  Nor- 

on  execution,  as  his  interest  was  bal-  ton  v.  Linton,  18  Ala.  690 ;  Hadduck  v, 

anced  between  the  parties.    Giddings  Wilmarth,  5  N.  H.  i8x;  20  Am.  Dec. 

V.  Canfield,  4  Conn.  483  ;  Blaisdell  v,  570;  Marston  v,  Brackett,  9  N.  H.  336; 

Cowcll,  14  Me.  370.    See  also  Porter  v,  Stevenson  v.  Chapman,  la  N.  H.  524; 

Robinson,  3  A.  K.  Marsh.  (Ky.)  253;  Gage  t;.  Gage,  29  N.  H.  533;  Simmons 

13  Am.  Dec.  153;  McKay  v.  Treadwell,  v.  Parsons,  i  Bailey  (S.  Car.)  62;  Wor- 

8  Tex.  176;  Edgell  v,  Lowell,  4  Vt.  405;  cester  v.  Eaton,  11  Mass.  368 ;  Loker  v. 
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grantor  in  a  deed  of  trust  was  not  competent  for  the  trustee  if  he 
retained  any  interest  under  the  deed.^  A  grantor  was  competent 
for  his  grantee  where  the  title  which  he  had  conveyed  was  not  in 
issue  or  where  he  could  incur  no  liability  on  his  covenants  in 
any  event.* 

A  grantee  of  land,  which  had  been  previously  attached,  was 
not  a  competent  witness  against  the  attaching  creditor  of  his 
grantor  in  the  suit  in  which  the  attachment  was  made.'  Neither 
was  he  competent  for  his  grantor  to  charge  the  land  with  a  vend- 
or's lien  after  the  title  had  passed  from  him  to  a  third  person.^ 
One  who  had  purchased  a  part  of  the  real  estate  of  a  deceased 
person  was  not  competent  to  fasten  upon  another  part  previously 
sold  a  secret  trust  for  the  payment  of  the  decedent's  debts,  since 
by  creating  such  fund  he  would  prevent  the  pursuit  of  his  own 
land  ;*  but  in  a  contest  between  his  vendor  and  a  third  person,  in 
which  he  had  no  legal  interest,  he  was  a  competent  witness.® 

Hajnes,  ii  Mass.  498;  Hudson  v,  Hul-  Moore,  14  Mo.  28;  Smith  t;.  Vertrees, 

bert,  15  Pick.  (Mass.)  423;  Hall  v.  Git-  2  BuBh  (Ky.)  63. 

tings,  3  Har.  &  ].  (Md.)  380;  Doe  v.  He  might  be  made  competent  to  sus- 

Jackson,   x  Smed.  &   M.  (Miss.)  494;  tain  the  deed  by  exhibiting  his  certifi- 

Lloyd  V.  Higbee,  25  III.  603;  Title  v.  cate  of  discharge  in   bankruptcy  and 

Grevett,  2  Ld.  Rajm.  1008;  McFerran  releasing  all   his  interest  in  the  trust 

V,  Powers,  i  S.  &  R.  (Pa.)  102;  Sey-  fund  to  his  assignee.     Kirksej  v.  Du- 

mour  V.  Beach,  4  Vt.  493;  Stemmons  v*  hose,  19  Ala.  43. 

Duncan,  9  B.  Mon.  (Ky.)  352*  3-  Rowe    v,   Bradley,   12  Cal.  226; 

A  grantor  with  covenants  of  general  Grady  v.  Early,  18  Cal.  109;  Jackson  v. 

warranty  was  competent  in  an  action  Rice,  3  Wend.  (N.  Y.)    180;   Green- 

against  his  grantee,  to  show  that  he  wait  v.  Homer,  6  S.  &  R.  (Pa.)  79; 

conveyed  by  mistake  a  greater  interest  Prescott  v»  Hawkins,  22   N.  H.  191; 

in  the  land  than  he  possessed;  in  such  Harris    v,    Fletcher,    10    N.    H.   20; 

case  he  was  called  to  testify  against  his  Robertson  v.  Mosson,  26  Tex.  248. 

interest,  as  his    testimony  tended    to  8.  Beach  v.  Packard,  10  Vt  96;  33 

render  him  liable  on  his  covenant  to  Am.  Dec.  185 ;  Schillinger  v,  McCann, 

his  grantee.    Stewart  v.  Chadwick,  8  6  Me.  364. 

Iowa  463.  4.  Messenger  v.  Armstrong,  19  Ohio 

For  the  same  reason  he  might  be  a  41 ;  Jones    v.   Patterson,   i   W.  &  S. 

witness  to  prove  that  he  had  no  title.  (Pa.)  321. 

Wright  V.  Nichols,  i  Bibb  (Ky.)  298;  But  in  Ringgold  w.  Bryan,  3  Md.Ch. 

Brown  v.  Downing,  4S.  &  R.  (ra.)494>  488,  it  appeared  that  the  vendee  bad 

An  alleged  gran  tor  was  competent  to  mortgaged   the  premises  and  that  the 

prove  the  deed  a  forgery.    Jackson  v,  mortgage  had  been  foreclosed  and  the 

Leek,  19  Wend.  (N.  Y.)  339.  premises  purchased  by  the  mortgagee. 

A  warrantor  of  a  right  of  servitude  Under  this  state  of  facts,  the  court  ad- 
was  a  competent  witness  against  his  mitted  the  witness  to  prove  notice  to 
grantee,  because  it  was  to  his  interest  the  mortgagee  of  the  vendor's  lien,  be- 
to  defend  the  right.  Macheca  v,  cause  in  case  of  its  enforcement  he 
Avegno,  20  La.  Ann.  339.  would  be  personally  liable  forthemort- 

But  the  maker  of  a  deed  of  trust  was  gage  debt.     And  in  Hill  v.  McLean,  10 

not  competent   to  prove  that  he  had  Lea  (Tenn.)  107,  the  vendee  was  ad- 

falsely  stated  the  amount  due  the  ben-  mitted  to  prove  notice  of  the  vendor's 

eficiaries,  in  order  to  deter  his  other  lien  to  a  subsequent  purchaser,  having 

creditors  from  proceeding  against  his  been  rendered  competent  to  give  stich 

property.    Byrne  v,  Becker,  42  Mo.  264.  evidence  by  the  statutes  of  the  state. 

1.  Stewart  r.   Fowler,  3    Ala.  629;  5.  ClagettT;.Hall,9Gill&  J.(Md.)96. 

Hodge  i^.  Thompson,  9  Ala.  131 ;  Dam-  6.  Thus   where  grantees    were  en- 

eron  v.  Williams,  7  Mo.  138;  Keiser  v,  titled  to  bring  separate  actions  on  the 
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(5)  Vendors  and  Purchasers  of  Personal  Property. — The  vendor 
of  personal  property  in  possession,  who  sells  it  as  his  own,  is 
bound  by  an  implied  warranty  of  title,  and  for  this  reason  he  was 
not,  at  common  law,  a  competent  witness  for  his  vendee  in  an 
action  in  which  the  title  to  such  property  was  in  question,^  but 
he  might  be  a  witness  for  the  vendee  when  released  from  liability 
on  his  warranty  ;*  and  he  was  competent  for  one  contesting  the 
title  of  his  vendee,  as  he  was  then  called  to  testify  against  inter- 
est.* Where,  however,  the  sale  was  attacked  by  the  creditors  of 
the  vendor  he  was  not,  according  to  the  weight  of  authority, 
competent  to  prove  it  fraudulent,  or  to  prove  the  title  to  the 
property  in  himself  at  the  time  of  its  seizure,  because  he  then 
came  in  a  financially  irresponsible  condition  to  pay  his  own  debts 
with  property  which  presumptively  belonged  to  another.*  But 
there  are  cases  in  which  it  was  held  that  where  there  was  other 

covenants  in   a  deed,  one  was   com-  (Mass.)  82;  Hale  7^  Smith,  6  Me.  4x6; 

petentfor  the  other.  Cheswell  v.  East-  Thompson  v.  Towle,  32  Me.  87;  Hes- 

ham,  16  N.  H.  296;  Ford  v,  Bronaugh,  kett  v.  Borden  Min.  Co.,  10  Md.  179  ; 

II  B.  Mon.  (K7.)  14.  Parker    v,    Hammond,    13    Vt.    242; 

A  witness  who  had  purchased  an  in-  Moore  v.  McKie»  5  Smed.  &  M.  (Miss.) 

terest  in  real  estate,  to  which  it  ap-  238 ;  Edwards  v,  Ballard,  14  B.  Mon. 

peared  his  vendor   had   no  title,  was  <  Ky.)  233 ;  Saunders  v,  Addis,  x  Bailey 

competent  to  prove  the  amount  of  rent  (S.  Car.)  49. 

received  and   improvements  made  by  Neither  was  he  competent  for  his 

the  vendor.     Hogan  v.  Stone,   i    Ala.  vendee  upon  the  trial  of  an  issue,  the 

496  *  35  Am.  Dec.  39.  determination  of  which  might  render 

The  assignee  of  a  preemption  war-  him    liable   on    an  express  warranty, 

rant  was  a  competent  witness  if  the  Burke  t;.  Clarke,  2  Swan  (Tenn.)  3x0; 

facts  intended  to  be  proved  by  him  did  Biss  v.  Mountain,  x  M.  &  Rob.  302. 

not  tend  to  support  the   title  of  the  But  the  donor  of  personal  property, 

party  calling  him.     Wilson  v.  Speed,  3  being  bound  by  no  warranty,  was  com- 

Cranch  (U.  S.)  283.  petent  for  the  donee.    Humphries  v. 

In  a  suit  against  one  who  was  alleged  Dawson,  38  Ala.  199;  Jones  v.  Hos- 

to  have  conveyed  all  his  property  in  kins,  18   Ala.  489;   Easly  v.  "Dye,   X4 

fraud  of  his  creditors,  the  grantee  was  Ala.  158.                        « 

competent  for  the  defendant,  unless  it  And  the  same  was  true  where  the 

were  shown  .that  he  had  knowledge  of  donor  had  made  a  voluntary  warranty, 

the   grantor's    purpose,    or    that    the  for  warranty  to  be  binding  must  have 

property,  or  the  money  received  on  the  a  valuable  consideration  to  support  it. 

sale  thereof,  was  still  in  his  hands  and  Gunn  v.  Mason,  2  Sneed  (Tenn.)  646. 

subject  to    seizure   for    the    grantor's  2.  Freeman   v,   Lewis,   5    Ired.   (N. 

debts.    Johnson    v.    Johnson,  3   Met.  Car.)  9X ;  Cadbury  v.  Nolen,  5  Pa.  St. 

(Mass.)  63.  320;   0*Blennis  r.  Corri,  5  La.  Ann. 

The  grantee  in  a  trust  deed  was  com-  xoi ;  Goodrich  v,  Hanson,  33  111.  508. 

petent  to  prove  that  the  deed  was  never  3.  Dickinson  z;.  Johnson,  24  Ark.  25X; 

delivered  to  him,  although  he  had  con-  Clinton  v.  Estes,  20  Ark.  216;  Martin 

aented  to  accept  the  trust.    Jackson  v.  v,  Kelly,  i  Stew.   (Ala.)   198;  Dickin- 

Sheldon,  22  Me.  572.  son  v.  Dickinson,  9  Met.  (Mass.)  471 ; 

1.  Lindsay   v.  Lamb,   24  Arlc.  222;  Shropshire    v.    Shropshire,  7    Yerg. 

Dunnahoe  v.  Williams,  24  Ark.  264  ;  (Tenn.)  165;  Coghill  v.  Boring,  isCal. 

Arnold  v.  McNeill,  17  Ark.  179;  Ben-  2x3;  Hendrickst^.  Mount,  5N.J.  L.856. 

nctt  V,  C^uirk,  X3  La.  Ann.  547;  0*Blen-  4.  Waugenheim  v.  Childs,  23  Cal.  444; 

nis  V,  Corri,  5  La.  Ann.  xox ;  Wetmore  Bailey  v.  Foster,  9  Pick.  (Mass.)  139; 

t'.  Click,  5  Jones  (N.  Car.)  X55;  Free-  Pratt  t;.  Stephenson,  x 6  Pick.  (Mass.) 

man  v.  Lewis,  5  Ired.  (N.  Car.)  91;  325;  Rea  v.  Smith,  19  Wend.  (N.  Y.) 

Heermance  v.  Vcrnoy,  6  Johns.  (N.  293 ;  Gardenier  t;.  Tubbs,  2x  Wend.  (N. 

Y.)  5;  Whitney  v.  Heywood,  6  Cush.  Y.)  169;  Smead  v'.  Williamson,  x6  B. 
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evidence  of  a  fraudulent  conspiracy  between  the  vendor  and  the 
vendee,  the  declarations  of  the  former  might  be  received  in  evi- 
dence against  the  latter  when  the  property  was  pursued  by  cred- 
itors of  the  vendor.*  In  such  contest,  the  vendor  was  competent 
for  the  vendee  to  prove  that  the  property  seized  belonged  to  the 
latter.*  And  in  trover  for  the  conversion  of  the  goods,  the  plain- 
tiff 's  vendor  was  a  competent  witness  for  him,  unless  the  defend- 
ant claimed  ownership  under  an  adverse  title.* 

One  who  sold  goods  without  warranty  of  title,  either  express 
or  implied,  was  a  competent  witness  for  the  vendee.*  And  where 
the  vendor's  interest  was  balanced  between  the  parties,  as  when 

Mon.  (Kj.)  493;  Paul  v,  Rogers,  5  T.  591 ;  Caston  v.  Ballard,  i  Hill  (S. Car.) 

B.  Mon.  (K.y.)  167;  Bland  v.  Ansley, a  406. 

B.  &  P.  N.  K.  331,  per  Mansfield,  C.  J.  But  a  fraudulent  purchaser  was  not 

But,  in  Mainey  it  was  held  that  he  competent  for  his  vendee  to  prove  the 

was  competent  for  his  creditors  as  well  validity  of  his  title.     In  such  case,  his 

as  his  vendee,  on  the  ground   that  his  interest  was  not  balanced,  as  he  was 

interest  was  balanced,  Nichols  v.  Pat-  liable  to  his  vendee  for  the  necessary 

ten,   18  Me.   231;  36   Am.   Dec.   713;  expenses  of  the  action,  in  addition  to 

Ward  V,  Chase,  35  Me.  515;  and  the  the  value  of  the  goods,  if  the  title  failed, 

rule  was  the  same  in  the  State  o(  Iowa.  Kingsbury  v.  Smith,  13  N.  H.  109. 

Adams  t;.  Foley,  4  Iowa  44 ;  Wisnerv.  8.  Wetmore  v.  Click,  5  Jones  (N. 

Brady,  11  Iowa  248;  Kingsbury  v,  Bu-  Car.)  155;  Crosby  v.  Nichols,  3  Bosw. 

chanan,  1 1  Iowa  390.  (N.  Y.)  450;  Waller  v.  Parker,  5  Coldw. 

1.  Borland  v.  Mayo,  8  Ala.  112^  (Tenn.)  481.  See  also  Nix  v.  Cutting, 
Clayton  v.  Anthony,  6  Rand.  (Va.)  285;  a  Taunt.  18;  Ward  i/.  Wilkinson,  4  B. 
Reitenbach  v,    Reitenbach,   i    Rawle  s  Aid.  410;  6  E.  C.  L.  539. 

(Pa.)  362 ;  18  Am.  Dec,  638;  Wilbur  v.  But  in  Howerton  v.  Holt,  23  Tex.  51, 

Strickland,  I  Rawle   (Pa.)  458;  Willis  it  appeared  that  the  witness  had  made 

V,  Farley,  3  C.  &  P.  395 ;  14  E.  C.  L.  an    assignment    of    certain    personal 

366.  See  also  Brown  v.  Marsh,  8  Vt.310.  property  for  the  benefit  of  his  creditors 

This  modification. of  the  general  rule  and  that  the  property  was  afterwards 

was  recognized  and  applied  in  Howe  v,  seized   by   the  sheHfT  upon  execution 

Scannell,  8  Cal.  325.     But  in  the  later  against  the  assignor,  was  sold  and  the 

case  of  Waugenheim  v,  Childs,  23  Cal.  proceeds  applied  in  discharge  of  the 

444,  the  court  repudiated  the  doctrine,  claim  of  the  execution  creditor.    In  an 

and  held  that  the  vendor  was  incompe-  action    by    the    assignee    against  the 

tent  in  all  such  cases  to  prove  the  sale  sheriff  for  damages,  it  was  held  that 

fraudulent.  the  assignor  was  not  competent  for  the 

2.  Prince  V.  Shepard,  9  P|ck.  (Mass.)  plaintiff,  as  the  effect  of  his  testimonj 
176;  Chark  v.  Gordon,  13  Met.  (Mass.)  would  be  to  have  the  value  of  the  prop- 
434;  Rice  V.  Austin,  17  Mass.  197;  erty  again  applied  to  the  payment  of 
Sawyer  v.  Ware,  36  Ala.  675 ;  Cramer  his  debts. 

V.  Bridges,  38  Ala.  276;  Zackowski  v.  4.  Mahone  v,  Yancey,  14  Ala.  39J; 

Jones,  20  Ala.   189;  Holman  v,  Amett,  Connelly   v.  Chiles,   2  A.   K.  Marsh. 

4  Port.  (Ala.)  63;   Sherron  v.  Hum-  (Ky.)  242;  Mclnroy  v.  Dyer,  47  Pa. 

phreys,  14  N.  J.  L.  217;  Clifton  v.  Bo-  St.  118;    Cannon    v.    White,    16   La. 

fardus,  2  111.  32;  Warner  v.  Carlton,  22  Ann.  85. 

11.  422 ;  Mizell  v,  Herbert,  12  Smed.  &  Upon  an  execution  sale,  there  is  no 

M.  (Miss.)  547;  Ewing  v,  Cargill,  13  implied  warranty  ol  title,  and,  there- 

Smed.  &  M.  (Miss.)  79;  Hankins  t;.  In-  fore,  a  judgment  debtor  whose  goods 

fols,  4  Blackf.  (Ind.)  35;  Bradbury  v.  were  sold  was   not   disqualified  as  a 

)ougherty,  7  Blackf.  (Ind.)  467;  Kag-  witness    in    a    contest,  respecting  the 

land  V.  Wickware,  4  J.  J.  Marsh.  (Ky.)  title  to  the  property  so  sold,  between 

530;  Lampton  v.  Lampton,  6  T.  B.  Mon.  the  purchaser  and  another.    Lothrop 

(fey.)  618;   Forsyth  v.  Palmer,  14  Pa.  v.  Muzzy,  5  Me.  450. 

St.  96;  53  Am.  Dec.  522;  Graham  v.  One  who  sold  personal  property  not 

McCreafy,  4oPa.  St.  515;  8oAm.  Dec.  in    his    possession,    was    a  competent 
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both  parties  claimed  under  him,  he  was  competent  for  either.^ 
So,  also,  in  a  contest  between  a  vendor  and  a  third  person,  the 
vendee  of  the  property  in  question  was  a  competent  witness  if  he 
had  no  interest  in  the  event  of  the  suit,  or  if  his  interest  was 
balanced  between  the  parties.* 

(6)  AgentSy  Servants^  etc, — (a)  la  Ctoncnd. — Where  an  agent  was. 
engaged  in  a  contest  concerning  the  business  of  his  principal,  the 
latter,  being  the  real  party  in  interest,  was  not  a  competent  wit- 
ness for  the  former.*  But  an  agent  was  competent  ex  necessitate 
rei  to  prove  his  authority  as  such,  unless  it  was  in  writing,  and 
was,  as  a  rule,  competent  to  prove  also  his  acts  and  declara- 
tions in  the  exercise  of  such  authority,  even  when  he  was  inter- 
ested in  the  matter  in  controversy.*    This  rule,  however,  applied 

witness  for  his  vendee  in  jurisdictions  plaintiff  had  a  right  to  the  possession 

where  there  was  no  implied  warranty  of  the  property  at  the  time  when  the 

in  case  of  such  sale.     Lackey  v.  Strou-  action  was  brought.  Mumma  v.  McKee, 

dcr,  2  Ind.  376.  10  Iowa  107. 

1.  Jones  V,  Park,  i  Stew.  (Ala.)  419;  Where  a  person  had  bought  goods  as 
Holman  v.  A  met  t,  4  Port.  (Ala.)  63;  an  agent,  and  they  were,  afterwards 
Butler  V.  Tufts,  13  Me.  302 :  Morrison  seized  on  execution  against  him,  the 
V.  Fowler,  18  Me.  403 ;  Miller  v.  Fitch,  alleged  principal  was  competent  for  the 
7W.  AS.  (Pa.)  566;  Frost  v.  Hill,  3  vendor,  who  replevied  the  goods  as  hav- 
Wend.  (N.  Y.)  386.  ing  been  obtained  through  fraud.  Cut- 
Thus,  one  who  had  sold  property  for  ter  v.  Rathbun,  3  Hill  (N.  Y.)  577. 

a  valuable  consideration  and  after-  In  a  suit  by  the  vendor  against  a 
wards  disposed  of  it  in  payment  of  a  guarantor  of  payment  of  the  purchase 
gambling  debt,  was  held  competent  for  price,  the  vendee  was  a  competent  wit- 
the  vendee  for  value  in  an  action  •  of  ness,  as  he  was  liable  to  one  of  the  par- 
replevin  to  recover  the  property,  ties  in  any  event.  Smith  v,  Bainbridge, 
Fister  v.  Beall,  i  Har.  &  J.  (Md.)  31.  6  Blackf.  (Ind.)  12. 

But  there  are  cases  in  which   it  was  The  vendee  of  property  which  he 

held  that  he  was  not  competent  for  one  had  in  turn  conveyed  by  deed  of  trust, 

party  to  prove  that  he  did  not  sell  the  for   the   benefit  of   his  creditors,  was 

property    to    the    other.    M'Cabe    v.  competent  against  his  vendor  in   re- 

Morehead,    i    W.   &    S.    (Pa.)    513;  plevin  for  the  possession  of  the  goods 

Wright  V,  Bonta,  19  Tex.  385.  after  mutual  releases  executed  by  him 

2.  Loud  V.  iPierce,25  Me.  333;  Cham-  and  his  trustees.  Ratcliffe  v.  Sangston, 
berlain  v.  Smith,  44  Pa.  St.  431.  18  Md.  383. 

Thus  a  vendee  was  a  good  witness  for  8.  Sherman  v,  Bruce,  37  111  39;  Rus- 

his  vendor  after  the  rescission  of  the  sell  v,  McKenzie,  13  Md.  560;  Wallace 

contract  of  sale.    Stafford  v,  Ames,  9  v.  Peck,  la  A^a.  768;  Hayes  v.  Grier,  4 

Pa.  St.  343;  Babcock  v.  Huntington,  9  Binn.  (Pa.)  80. 

Ala.  869.  But  he  was  competent  for  his  agent 

In  a  suit  to  enjoin  an  execution  sale  where  he  had  no  interest  in  the  event 

of  property  claimed  to  be  exempt,  one  of  the  suit.    Case  v.  Reeve,  14  Johns, 

who  purchased   the    property  after  a  (N.  Y.)  79. 

preliminary  injunction  was  a  competent  As  where  the  money  sought  to  be 

witness  for  the  vendor,  as  the  property  recovered  from  the  agent  had  already 

was,  at  the  time  of  the  sale,  relieved  been  paid  over  to  the  principal.    Seidel 

from  the  lien  of  the  levy  and  the  secu-  v.  Peckworth,  10  S.  &  R.  (Pa.)  442; 

rity  of  the  injunction  bond  was  substi-  Stroecker  v,  Hoffman,  19  Pa.  St.  226. 

tuted  therefor.     Turley  v.  Brewster,  33  He  might,  also,  testify  for  his  agent 

Tex.  188.  where  his  interest  had  been  released. 

In  replevin  against  an  officer  to  re-  Kirksey  v.  Bates,  i  Ala.  303. 

cover  property  claimed  to  be  exempt  4.  Martineau  v.   Woodland,  2  C.  & 

from  execution,  the  vendee  of  the  prop-  P.  65;  12  E.  C.  L.  32;  Ilderton  v.  At- 

erty  was  competent  to  prove  that  the  kinson,  7  T.  R.  476 ;  Birt  v.  Kershaw, 
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only  to  agents  employed  in  the  ordinary  transactions  of  com- 
merce.* 

2   East  458;    Matthews  v,  Haydon,  2  D.   Chip.   (Vt.)    101 ;   Wainwrigbt  v. 

Esp.  509;  Adams  v.  Davis,  3  Esp.  48;  Straw,  15   Vt.  215;   40  Am.  Dec.  675; 

Dixon  V,  Cooper,  3  W41s.  40;  Martin  Ljtle  v.  Bond,  40  Vt.  618;  Weaver  v. 

V.  Horrell,  i  Stra.  647 ;  Barker  v.  Mac-  Bracken  Countj  Ct,  18  B.  Men.  (Ky.) 

rae,  3   Campb.   IA4;  De   Sjmonds  v.  728;  Bonham  v.  Laird,  4B.  Mod.  (Kv.) 

De  la  Cour,  2  B.  &  P.  N.  R.  374;  Pen-  403;  Kelly  v.  Lank,  7  B.  Mon.  (Ky.) 

dall  t;.  Rench,  4  McLean  (U.  S.)  2S9;  220;    Connelly    v.   Chiles,  2    A.   K. 

Chapin  v.   Siger,   4  McLean   (U.  S.)  Marsh.    (Ky.)    243;    Barriere  v.  Pcy- 

378;  Lowber  v,  Shaw,  5  Mason  (U.  S.)  chaud,    14   La.   Ann.  371 ;   Phelps  v. 

241;   Stringfellow  v.  Mariott,    1   Ala.  Hodge,  6  La.   Ann.   525;   Harvey  ». 

573;   Harrison  v,  Tulane,  3  Ala.  534;  Sweasy,  4  Humph.  (Tenn.)  449;  Stot- 

Gayle  v.  Bishop,  14  Ala.  552 ;  Bean  v.  hard  v,  Aull,  7  Mo.  318. 

Pearsall,  12  Ala.  592;  Napier  v,  Barry,  He  might  testify   as  to  his  under- 

24  Ala.  511;  Governor  z;.  Gee,  19  Ala.  standing  of  the  terms  of  a  contract 

199;   Falls  V,  Gaither,  9  Port   (Ala.)  negotiated    by  him  for   his  principal. 

605;   Manaway  v.  State,  44  Ala.  375;  Linsley  v.  Lovely,  26  Vt.  123. 

Scott  V.  Jester,  13  Ark.  437;  Collins  v.  A  broker  who  had  effected  a  policy 

Lester,  16  Ga.  41 5 ;  Shepard  v.  Palmer,  was  a  competent  witness  to  prove  all 

6    Conn.    95 ;     Doe    v.    Himelick,    4  matters    connected  with    it,  notwith- 

Blackf.  (Ind.)  494;  State  v.  HoUoway,  standing  he  had  a  lien  on  it  for  his 

8  Blackf.   (Ind.)    4^;   U.   S.   Bank  v.  premiums.    Hunter  v.  Leathley,  10  B. 

Stearns,  15  Wend.  (N.  Y.)  314;  Mor-  &  C.  858;  21  E.  C.  L.  184. 

ris  V.  Wadsworth,  17  Wend.  (N.  Y.)  An  agent  who  sold  goods,  receiving 

103;  Milward  v.  Hallett,  2  Cai.  (N.  Y.)  as  commissions  all  he  could  get  above 

77;  Fisher  v,  Willard,   13  Mass.  379;  a  certain  price,  was  competent  to  prove 

Rice  V,  Gove,  22  Pick.  (Mass.)   158;  the  contract  of  sale.   Benjamin  v.  Per- 

33  Am.   Dec.  724;   Gould  v,  Norfolk  teus,  2  H.  Bl.  C90;  Caune  v.  Sagorjr,  4 

Lead  Co.,  9  Cush.  (Mass.)  338;  57  Am.  Martin  (La.)  81. 

Dec.  50 ;  Franklin  Bank  v.  Freeman,  An  attorney  was  competent  to  prove 

16  Pick.  (Mass.)  535;  Fuller  v,  Whee-  the  delivery  of  an  execution  and  in- 

lock,   10  Pick.    (Mass.)    135  ;    Ward  v.  structions  to  an  officer  in  due  time  and 

GrifBn,  3  Ired.  Eq.  (N.  Car.)  150;  Des-  manner  to  bind  him.  Phillips  v.  Bridge, 

cadillas  t;.  Harris,  8  Me.  298;  Crook-  11  Mass.  242. 

er  V.  Appleton,  25  Me.  131 ;  Perkins  v.  So,  also,  an  agent  was  competent  to 

Jordan,  35  Me.  23;    Stafford    Bank  v.  prove  the  existence,  loss,  and  contents 

Cornell,  i  N.  H.  192  ;  Phelps  v.  Sin-  of  a  written  power  to  himself.    Graj- 

clair,  2N.  H.  554;  Kent  v,  Tyson,  20  son   v,  Bannon,  8   Watts   (Pa.)   ^24; 

N.  H.  121 ;   Downer  v.  Button,  26  N.  Kirkpatrick    v,  Cisna,  3  Bibb  (fey.) 

H.  338;  Caldwell  v.  Wentworth,  16  N.  244 ;  Connelly  v.  Chiles,  2  A.  K.  Marsh. 

H.  318  ;  Depeau  V.  Hyams,  2  McCord  (Ky.)242. 

(S.  Car.)  146;  Salas  v.  Cay,  12  Rich.  The  early  case  of  Nicholson  r.  Mif- 
(S.  Car.)  558;  Covington  z\  Bussey,  4  flin,  2  Dall.  (Pa.)  246,  in  which  the  su- 
McCord  (S.  Car.)  412 ;  Black  v.  Good-  preme  court  of  Pennsylvania  held  that 
man,  i  Bailey  (S.  Car.) '201;  Johnson  the  contents  of  the  writing  must  be 
v.  Harth,  2  Bailey  (S.  Car.)  183;  Tom-  proved  by  other  witnesses,  was  notfol- 
linson  v,  Spencer,  5  Cal.  291;  Mills  v.  lowed  by  that  court  in  subsequent  de- 
Beard,  19  Cal.  159;  Croom  v,  Noll,  6  cisions.  See  Grayson  v.  Bannon,  S 
Fla,  52;  Dean  v.  Young,  13  Smed.  &  Watts  (Pa.)  524. 
M.  (Miss.)  118;  Miller  v,  Hajman,  i  But  he  could  not  testify  to  the  con- 
Yeates  (Pa.)  23 ;  Steward  v,  Richard-  tents  of  a  written  appointment,  unless 
son,  2  Yeates  (Pa.)  89;  McGunnagle  7;.  it  was  lost  or  destroyed.  Kennebec 
Thornton,  10  S.  &  R.  (Pa.)  251 ;  Scott  Purchase  v.  Call,  i  Mass.  483.  See  also 
V.  Wells,  6  W.  &  S.  (Pa.)  357;  40  Am.  Caldwell  v,  Wentworth,  16  N.  H.  318. 
Dec.  56S ;  Gilpin  v.  Howell,  5  Pa.  St.  One  who  had  sold  goods  on  a  del 
41 ;  45  Am.  Dec.  720;  Cad  well  v,  credere  commission  was  not  compc- 
Meek,  17  111.  220;  Collins  v.  Smith,  18  tent  for  his  principal  in  an  action  for 
111.  160;  Nichols  V.  Guibor,  20  111.  285;  the  purchase  price.  New  York  Slate 
Piercy  V.  Hedrick,  2  W.  Va.  458  ;  98  Co.  v.  Osgood,  11  Mass.  60. 
Am.  Dec.  774 ;  Eastman  v.  Hodges,   i  1.  Edmonds  v,  Lowe,  8  B.  &  C.  407 ; 
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Upon  the  same  ground  of  necessity  a  servant  was  a  competent 
witness  for  or  against  his  master,  unless  the  cause  of  action  re- 
sulted from  his  own  negligence  or  misconduct.*  So,  also,  the 
master  was  a  competent  witness  for  his  servant,  notwithstanding 
his  interest  in  the  services  of  the  latter  ;  such"  interest  going  only 
to  the  credibility  of  the  witness  and  not  to  his  competency.* 

(b)  Wlim  liable  to  One  of  the  Partiei. — In  an  action  against  a  master 
or  principal  to  recover  damages  resulting  from  the  alleged  mis- 
conduct of  the  servant  or  agent  of  the  defendant,  such  servant 
or  agent  was  not,  at  common  law,  competent  for  the  defendant, 
because  if  the  plaintiff  recovered  the  defendant  might  bring  an 
action  against  the  witness  to  recover  the  damages  and  costs  which 
he  was  obliged  to  pay  to  the  party  injured,  and  in  such  action 
the  record  in  the  former  suit  would  be  admissible  in  evidence  for 
the  purpose  of  showing  the  quantum  of  damages  sustained  by  the 
master  or  principal,  after  the  fact  of  the  misconduct  had  been 

15  E.  C.  L.  250,  per  Lord  Tenterden  ;  of  the  poor,  until  he  reached  the  age  of 

Run  von  v.  Farmers,  etc.,   Bank,  4  N.  twenty -five  years.     At  the  trial  he  of- 

J.  Eq.  482.     See  also  Kerr  v.  Cotton,  fered  his  master  as  a  witness,  and  the 

23  Tex.  411;  Montgomery  v.  Evans,  8  trial  judge  rejected  him  on  the  ground 

Ga.  178.  that  he  was  disqualified  By  reason  of 

1.  Moses  t'.  Boston,  etc.,  R.  Co.,  24  N.  interest.     For  this  error  the  judgment 

H.72;55  Am.  Dec.  223;  Alexander  v.  of  conviction  was  reversed.     Kirkpat- 

Emerson,  3  Litt.  (Ky.)  25;  Kentucky  rick,  C.  ].,  said :    **  As  to  the  compe- 

Bank  v.   M' Williams,  2  j.  J.   Marsh,  tency  of  Levi  Solomon  as  a  witness, 

(Ky.)  361 ;  Bentley  v.  Bustard,  16   B.  little  need  be  said.     It  is  merely  the 

Mon.  (Ky.)  643;  63  Am.  Dec.  561;  Burd  case  of    master  and   servant,   and    is 

V.  Ross,  15  Mo.  254;  Noble  f.  Paddock,  no  way  varied  by  the  circumstance  of 

19  Wend.  (N.  Y.)  456;  Barnes  tr.  Cole,  the  boy*s  being  black  and  the  master 

21  Wend.    (N.    Y.)    188;    Dudley   v,  white.     He  is,  by  the  words  of  the  act, 

Holies,  24  Wend.  (N.  Y.)  465 ;  Carter  put  in  the  situation  of  an  indented  serv- 

V,  Pinchbeck,  7  Rich.  (S.  Car.)  356;  ant,  and    although   this   relation    has 

Wilmarth   v.   Mountford,  8   S.   &    R.  existed  from  the  earliest  ages,  no  case 

(Pa.)  124;  Moore  v,  Shenk,  3  Pa.  St.  has  been  produced,  and,  I  am  bold  to 

13 ;  45  Am.  Dec.  618;  Jones  v,  Lowell,  affirm,  no  case  can  be  produced,  where 

35  Me.  538;  Johnson  v.  Lightsey,  34  that  relation  alone  has  been  adjudged 

Ala.  169;  73  Am.  Dec.  450.  to  create  such  an  interest  as  to  exclude 

The  fact    that  a  clerk   received    as  the   master  from    being  a  witness  for 

wages  a  certain  percentage  of  the  prof-  the  servant.     If  such  a  principle  were 

its  of  sales  made  by  him,  did  not  dis-  once  admitted,  it  would  extend  itself  to 

qualify  him  as  a  witness  for  his  em-  all  the  relations  in  life;  it  would  ex- 

ployer.      Wright    v,   Rogers,    18   La.  elude  the  father  from  being  a  witness 

Ann.  671;    Diggs   x*.   Kirkland,  8  La.  for  his  son,  for  he  is  entitled  to  his  serv- 

Ann.  310;  Campbell  v.  Thompson,  16  ices,  and  the  son  from  being  a  witness 

Me.  117;  Roberts  z;.  Totten,  13  Ark.  609.  for  the  father,  for  he  is  entitled  to  re- 

S.  In  State  i^.  Aaron,  4  N.J.  L.  263;  ceive  from  him  his  maintenance.  It 
7  Am.  Dec.  592,  which  was  a  trial  for  would  even  exclude  the  creditor  in  the 
murder,  it  appeared  that  the  defendant  case  of  his  debtor,  and  the  debtor  in 
was  a  black  boy  and  that,  according  to  the  case  of  his  creditor,  for  it  is  easy  to 
an  act  for  the  gradual  abolition  of  slav-  see  that  they  may  be  mutually  depend* 
ery,  he  was  to  remain  the  servant  of  ent  upon  the  personal  exertions  of  one 
the  owner  of  his  mother,  she  being  a  another  for  their  rights  and  for  their 
slave,  and  the  executors,  administra-  support.  But  these  interests,  how- 
tors,  and  assigns  of  such  owner,  in  the  ever  they  may  weigh  upon  the  hu- 
same  manner  as  if  he  had  been  bound  man  mind,  have  never  been  considered 
to  service  by  the  trustees  or  overseers  as  direct  and  positive,  going  to  the 
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proved  by  other  evidence.^  So,  also,  in  an  action  to  recover 
damages  done  to  property  of  the  plaintiff  when  it  was  in  the 
possession  of  his  servant  or  agent,  such  servant  or  agent  was  not, 
unless  released  from  liability,  competent  for  the  plaintifi,  because 
if  he  obtained  a  verdict  the  witness  was  placed  in  a  state  of 
security  from  liability.* 

competency  of  witnesses,  but  rather  as  neer  who  planned  it  and  superintended 

collateral  and   remote,  going  to    the  the  erection  of  it,  was  not  competent 

credibility  only/'  for  the  company  until  released.  Galena, 

1.  Green  v.  New  River  Co.,  4  T.  R.  etc.,  R.  Co.  v.  Welch,  24  111.  31. 

589 ;    Flanagan    v.    Drake,   2    Fox   &  A  deputy  was  not  competent  for  the 

Smith  200;  Hawkins  v.  Finlayson,  3  C.  sheriff  where  the  alleged  cause  of  ac- 

&  P.  305;  14  £.  C.  L.  319;  Whitamore  tion  was  the  negligence  of  the  deputy. 

V,  Waterhouse,  4  C.  &  P.  383;  19  E.  C.  Dorrance  v.  Com.,  13  Pa.  St.  x6o. 

L.  432 ;  Gevers  v.  Main  waring.  Holt  In    order  to  exclude  a  witness,  the 

139  \    Field    V.   Mitchell,    6  Esp.    71 ;  record  must  have  been  evidence  for  or 

Powell  t;.  Hord,  2  Ld.  Raym.   141 1;  x  against  him  directly.  Thus,  in  an  action 

Stra.  650 ;  Whitehouse  v.  Atkinson,  3  against  a  sheriff  for  the  misconduct  of 

C.  &  P.  344;  14  E.C.  L.  339;  Harrington  an  assistant  of  his  deputy,  it  was  ob- 

V.  Caswell,  6  C.  &  P,  352 ;  25  E.  C.  L.  jected    that   the  assistant  was  incoin- 

434;   The   Hope,   2   Gall.   (U.  S.)  48;  petent  on  the  ground  that  the  record 

Harris  v.  Paynes,  5  Litt  (Kj'.)   X05;  would  be  evidence  against  the  deputy, 

Lexington,  etc.,  R.  Co.  7^  Kidd,  7  Dana  and  that  the  record  in  an  action  against 

(Ky.)    245;  'Finn    v,     Vallejo    Street  the  deputy  would  be  evidence  against 

Wharf  Co.,  7  Cal.  253;  Charleston  Gas  the    assistant.     But   Lord    Tenterden 

Light  Co.  V,  City  Council,  9  Rich.  (S.  held  that  the  interest  was  too  remote  to 

Car.;  342.  render  the  witness  incompetent.  Clark 

The  engineer  in  charge  of  a  train  v,  Lucas,  Ry.  &  M.  N.  P.  C.  32. 

when  the   wrong    complained  of  was  An  agent  who  had  lost  his  principars 

done,  was  not  a  competent  witness  for  money  at  gaming  was  not  competent 

the  railroad  company,  unless  released  for  the  principal  in   an  action  against 

from    liability'.     Catawissa  R.  Co.  v,  the  winners  to  recover  it  back.    Allen 

Armstrong,  49   Pa.  St  186;  Chicago,  v.  Lacy,   Dudley  (Ga.)    81;  Jones   f. 

etc.,  R.  Co.  V.  Hutchins,  34  111.   i^;  Mc Ray,  6  Jones  (N.  Car.)  192. 

Home    V.    Memphis,  etc.,   R.   Co.,  i  A  release  from  liability  to  the  mas- 

Coldw.  (Tenn.)  72  ;  Memphis,  etc.,  R.  ter  or  principal,  of  course  restored  the 

Co.  t;.  IHigwell,   x   Coldw.  (Tenn.)  91.  competency  of  the  witness.  Downer  r. 

And  the  same  is  true  of  the  master  of  Davis,  X9  Pick.  (Mass.)  72. 

a  boat.     Schuylkill  Nav.  Co.  x\  Harris,  The  rule  did  not  apply  if  the  servant 

5    W.  &  S.  (Pa.)   28;    Humphreys  v»  was  in   the  presence  of  his  master  and 

Reed,  6  Whart.  (Pa.)  444;  Arnold  v,  was  acting  in  obedience  to  his  orders 

Anderson,  2  Yeates  (Pa.)  93;  Gallo-  in  doing  the  act  complained  of.  Barnes 

way   V.  Morris,   3   Yeates    (Pa.)  445;  v.  Cole,  2X  Wend.  (N.  Y.)  188;  Noble 

Newbold  v.  Wilkins,  i  Harr.  (Del.)  43;  v.  Paddock,  19  Wend.  (N.  Y.)  456. 

The   William  Harris,   Ware    (U.   S.)  In  order  to  exclude  the  witness  on 

367.     And,  also,  of  a  pilot  in  charge  this  ground,  it  should  be  made  to  ap- 

of  a  boat  when   the  injury  occurred,  pear  affirmatively  that  he  had  rendered 

Hawkins  v,  Finlayson,  3  C.  &  P.  305 ;  himself  liable  to  the  party  calling  biro. 

14  E.  C.  L.  3x9;  Plumer  v.  Alexander,  Juniata  Bank  v.  Beale,  i  W.  &S.  (Pa.) 

12  Pa.  St.  81.  227;  Ashe  v,  Murchison,  8  Ired.  (N. 

But  the  pilot  was  competent,  unless  Car.)  215. 

his  was  the  act    of   negligence   com-  2.  Kerrison  v,  Coatsworth,  x  C.  ft  P« 

plained  of.    Johnson   v.   Lightsey,  34  51  x ;  Miller  i/.  Falconer,  i  Campb.  251; 

Ala.  169;  73  Am.  Dec.  450;  Bentley  v.  Morish  v.  Foote,  8  Taunt.  434;  2  Moore 

Bustard,  x6  B.  Mon.  (Ky.)  697;  63  Am.  508;    Rotheroe    v.    Elton,    Peake  84 ; 

Dec.  56X.  Wake  v.  Lock,  5  C.  &  P.  454;  24  E.  C. 

In  an  action  against  a  railroad  com-  L.  402 ;   Sherman  v.  Barnes,  i  M.  & 

pany  for  damages  resulting  from  the  Rob.  N.  P.  C.  69;  Boorman  v.  Brown, 

washing  out  of    a  culvert,   the  engi-  9  Ad.  &  El.  487;  36  E.  C.  L.  X73;  Otis- 
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(7)  BaiJ  and  Surety, — One  who  was  bail  for  a  defendant  was 
not,  at  common  law,  a  competent  witness  for  him,  for  his  liability 
on  the  bail  bond  depended  directly  upon  the  event  of  the  suit  ;^ 

and  a  surety  was  not  competent  for  his  principal  where  his  testi- 
mony would  tend  to  diminish  or  extinguish  his  liability  on  the 
contract  of  suretyship.*    The  rule  applied  to  sureties  in  replevin 

V.  Thorn,  23  Ala.  469;  58  Am.  Dec.  303;  2.  State  Bank  v,  Littlejohn,  2  Dev. 

Littlefield  v.  Portland,  26  Me.  30;  Mid-  (N.  Car.)  381;  Reigert  v.  Hix,  14  S.  & 

dlekaufif  V.  Smith,  i  Md.  341;  McClure  R.  (Pa.)  134;  Shelby  v.  Smith,  2  A.  K. 

r.  Whitesides,  3  Ind.  573;  Christy  v.  Marsh.  (Ky.)  504;  Paine  v,  Hussey,  17 

Smith,  23  Vt  665.  Me.  274.     Compare  Fairfax  v.  Fairfax, 

But  in  A^rzi/ /<9r>,  the  court  refused  2  Cranch   (C.   C.)   25;   Thompson   v, 

to  follow  this   rule  and  admitted  the  Carbery,  2  Cranch  (C.  C.)  35;  Craig^ 

plaintiff's  servant  on  the  ground  that  a  v,  Reintzel,  2  Cranch  (C.  C.)  128. 

recovery  against  the  defendant  would  A  party  who  had  given  security  for 

be  no  bar  to  an  action  against  the  ser-  costs  could  not,  by  taking  the  pauper's 

vant.    Dudley  v,  Bolles,  24  Wend.  (N.  oath,  have  his  security  discharged  for 

Y.)  467.  the  purpose  of  examining  him  as  a  wit- 

The  servant  of  the   defendant  was  ness.   Black  v.  Crain,  xo  Yerg.  (Tenn.) 

competent   for  the  plaintiff  to   prove  516. 

that  he  did  the  act  complained  of  by  The  security   was  competent  when 

the  direction  of  the  defendant;  the  wit-  called  to  testify  against  interest.  Moly- 

ness  and  the  defendant  being  joint  tres-  neux  v.  Collier,  13  Ga.  406. 

passers,  a  recovery  against  the  defend-  Onarmntor. — The  guarantor  was  com- 

ant  was  no  bar  to  a  suit  ^against  the  petent  for  the  obligors  in  a  bond,  because 

witness.    Jones  v.  Lowell,  35  Me.  538;  if  the  plaintiff  were  defeated  the  guar- 

The  General   Worth   v,  Hopkins,  30  antor  would    not    be  relieved  of  his 

Miss.  703.  obligation.     Caldwell  v.  McCortney,  2 

1.  Lacon  v.  Higgins,  3  Stark.    178;  Gratt.  (Va.)   187;  Mavo  v.  A\ery^  18 

Carter  v.  Pearce,  i  T.  R.  164,  per  Bui-  Cal.  309.     Compare  Gilliam  v.  Henne- 

ler,  J.;   Hawkins  v.  Inwood,  4  C.  &  P.  berry,  6  Jones  (N.  Car.)  224. 

148;   19  E.  C.  L.  315;  Piesly  v.  Von  But  a  guarantor  of  the  solvency  of 

Esch,  2  Esp.  605;  Niles  v,  Brackett,  15  the  maker  of  a  note  was  not  competent 

Mass.  378;   Chapel  v.  White,  3  Cush.  to  prove  a  want  of  consideration  there- 

(Mass.)  537;  Gray  v.  Young,  Harp.  (S.  for.     Hanna  v.  Spencer,  3  Ind.  351. 

Car.)  38;  Cates  v.  Noble,  33  Me.  258;  Neither  was  he  competent  to  prove  a 

Browning  v.  Cooper,  18  N.  J.  L.  196.  partial  failure  of  consideration,   or  a 

Neither  was  the  wife    of    the  bail  want  of  consideration,  as  he  was  inter- 
competent  for  the  party  for  whom  her  ested  in  diminishing  the  amount  due. 
husband  had  given  bond.    Cornish  v.  Paine  v.  Hussey,  17  Me.   274;  Hanna 
Pugh,  8  D.  &   R.  65 ;  16  E.  C.  L.  335 ;  r.  Spencer,  3  Ind.  351. 
Liggett  V,  Boyd,  3  Wend.  (N,  Y.)  376.  A  surety  was  competent  for  his  prin- 

Where  a  witness  to  an  assignment  cipal  where  the  issue  on  trial  did  not 

had  become  incompetent  to  give  evi-  involve  his  own  liability.    Covington,, 

dence  in  consequence  of  his  becoming  etc.,  R.  Co.  v.  Ingles,  15  B.  Mon.  (Ky.) 

special   bail   for  the  defendant  in  the  637;  Townshend  v.  Townshend,  6  Md. 

action,  the  court  permitted  his  hand-  295;  Hill  v.  Hill,  32   Pa.  St.  511;  At> 

writing  to  be  proved.   Bell  v,  Cowgell,  wood  v.  Wright,  29  Ala.  346. 

I  Ashm.  (Pa.)  7.  Usury.  —  And  in   an  action  upon  a 

But  where  the  condition  of  the  bond  promissory  note  between  the  original 

was  simply  for  the  appearance  of  the  parties  thereto,  a  surety  has  been  held 

defendant  and  not  to  perform  or  endure  competent  to  prove  usury  in  the  con- 

the  sentence  of  the  court,  the  sureties  tract.    Webb  v.  Wilshire,  19  Me.  406 ; 

were    not     disqualified    as    witnesses.  Nichols  v.  Bellows,  22  Vt.  581 ;  54  Am. 

Andrews  v.  State,  4  Wis.  385.  Dec.  85 ;  Phillips  v,  Caldwell,  2  Rich. 

One  who  had  given  a  bond  of  indem-  (S.  Car.)  i. 

nity  against  costs  was  not  a  competent  Sureties  in  a  forthcoming  bond,  who 

witness  for  the  party  protected  by  the  were  without  further  interest  than  an 

bond.   Butler  v.  Warren,  11  Johns.  (N.  obligation  to  deliver  the  property,  were 

Y.)  57.  competent  to  testify  as  to  other  matters 
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bonds,^  attachment  bonds,^  administration  bonds,'  and  injunction 
bonds.*  Neither  was  the  surety  a  competent  witness  for  his  co- 
surety without  a  release  from  liability  to  contribute,*  but  a  party 
might  avail  himself  of  the  testimony  of  his  bail  or  surety  on  a 
bond  by  substituting  and  qualifying  another  in  his  place  and 

in  the  case.    Greene  v.  Tims,  i6  Ala.  of  an  issue  taken  on  the  answer  of  the 

541 ;  Bates  v.  Steamboat  Madison,  18  garnishee  in  the  attachment  procced- 

Mo.  99 ;  Steamboat  Madison  v.  Wells,  ings.    Peters  v.  Moss,  i  Smi^i.  &  M. 

14  Mo.  360.     See  also  Planters',  etc.,  (Miss.)  331. 

Bank  v.  Willis,  5  Ala.  770.  8.  Owens  v,  CoUinson,  3  Gill  &  J. 

1.  Bailey  v.  Bailey,  i  Bing.  92;  8  E.  (Md.)  25;  Bean  v,  Jenkins,  i  Har.  & 
C.  L.  418;  7  Moo.  439;  Sanderson  v.  J.  (Md.)  135;  Mitchell  v.  Mitchell,  11 
Marks,  I  Har.  &  G.  (Md.)  252;  Mor-  Gill  &  J.  (Md.)  388;  McCrceliss  v. 
ton  V,  Beall,  2  Har.  &  G.  (Md.)  136  ;  Hinkle,  17  Ala.  459;  Henderson  i\ 
Wallace  v,  Twyman,  3  J.  J.  Marsh.  Simmons,  33  Ala.  291;  70  Am.  Dec.  590. 
(Kj.)  457  ;  Dannels  v.  Fitch,  8  Pa.  St.  It  was  otherwise  where  the  cause  of 
495.  action  was  of  such  a  nature  as  would 

In   Cook  V.  Ljon,  10  Iowa  434,  the  not    render  his  surety   liable  on  the 

common-law    rule  was  recognized  by  bond.    Ferguson  v.  Cappeau,  6  Har.  & 

the  court,  but  the  law  had  been  changed  J.  (Md.)  394;   Mitchell  v,  Mitchell,  i 

by  statute.  Gill  (Md.)  66;  Blood  v.  Hayman,  13 

Where  several  actions  of  replevin  Met.  (Mass.)  231;  Kay  wood  v.  Bar- 
were  tried  together  before  the  same  nett,  3  Dev.  &  B.  (N.  Car.)  91;  Reeme 
jury,  a  surety  in  one  of  the  replevin  r.  Parthemere,  8  Pa.  St.  460;  Andcr- 
bonds  was  competent  to  testify  in  the  son  x\  Smoot,  2  Rich.  Eq.  (S.  Car) 
cases  in  which  he  was  not  interested  in  285;  Carter  v,  Pearce,  i  T.  R.  163. 
the  same  manner  as  if  the  actions  had  4.  Wickliffe  v.  Mosely,  4  J>  J*  Marsh, 
been    tried     separately.      Kimball    v,  (Ky.)  172. 

Thompson,  4  Cush.   (Mass.)   441;  50  6.  Low  v.  Smart,  5  N.  H.  353;  Keer 

Am.  Dec.  799.  r*.  Clark,  11  Humph.  (Tenn.)  77. 

After  judgment  against  a  surety  in  A  surety  who  was  released  from  Ha- 

a  replevin  bond,  he  was  a  competent  bility  to  contribute  was  a  competent 

witness  in  an  action  against  the  sherifiF  witness   for    his     co-surety.    Jones  v. 

for  taking  insufficient  sureties.    Myers  Letcher,  13  B.  Mon.  (Ky.)  363. 

V,  Clark,  3  W.  &  S.  (Pa.)  535.  But  in  Benedict  v,  Hecox,  18  ^yend. 

It  was  not  a  valid  objection  to  the  (N.  Y.)  490,  it  was  held  by  a  majoritj 

competency  of  a  witness  that  he  was  a  of  the  court  that,  where  payment  had 

surety  on  the  bond  of  a  third  person,  been  enforced  from  one  of  the  sureties, 

who  had  replevied  from  an  officer  prop-  a  co-surety  was  competent  for  him  in 

erty  which  he  had  taken  in  execution  an  action  against  the  principal  debtor 

or  attachment  against  the  defendant,  to  recover  the  anaount  so  paid.    See 

Johnson    i\    Whidden,    32    Me.    230.  also  Governor  of  Virginia  v,  Evans,  i 

Compare  Poe  v,  Dorrah,  20  Ala.  288;  Cranch  (C.  C.)  581. 

56  Am.  Dec.  196.  And  a  surety  who  was  not  a  part^  to 

2.  Stowe  V.  Sewall,  3  Stew.  &  P.  a  suit  was  a  competent  witness  against 
(Ala.)  67;  Miller  v.  Henshaw,  4  Dana  his  co-surety.  Craig  v.  Callaway  Coun- 
(Kv.)  325.  ty  Ct.,  12  Mo.  94;  Leech  v.  i^ennedv, 

And  a  surety  in  a  bond  to  release  an  3  Strobh.  (S.  Car.)  488.     But  he  was 

attachment  was  not  competent  for  the  not   competent    against  his  co-suretj 

defendant.  Rucker  v,  Pritchett,  3  Bush  upon  an  issue  of  non  est  factum^  as  it 

(Ky.)  689.  was  to  his  interest  that   the  co-suretv 

A  surety  in  an  attachment  bond  was  should  share  the  liability  with  himself, 

competent  for  his  principal  in  a  suit  Rowev.  Ware,  30  Ga.  278;  Whatlcyf. 

against  him  to  enjoin  the  attachment  Johnson,  x  Stew.  (Ala.)  498.    See  also 

proceedings,  as  the  decree  could  not  Hale  v.  Wetmore,  4  Ohio  St.6oo. 

affect  his  liability  on  the  bond  one  way  In   Greely  f.  Dow,  2   Met.  (Mass.) 

or  the  other.      Atkins    v.    Guice,  21  176,  it  was  held  that  a  surety  was  com- 

Ark.  164.  petent  for  his  co-surety  to  prove  a  dts- 

He  was,  also,  competent  on  the  trial  charge  by  the  plaidttfT. 
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obtaining  an  order  of  court  discharging  the  former  from  liability,^ 
or  by  depositing  in  court  a  sufficient  sum  of  money  to  meet  the 
obligation  of  the  undertaking.^ 

(8)  Principal  Obligors, — The  principal  obligor  in  a  bond  was 
not  a  competent  witness  for  his  surety  in  a  separate  action 
against  the  latter,  for  if  the  judgment  went  against  the  surety, 
the  principal's  liability  would  be  increased  to  the  extent  of  the 
costs  of  the  suit.*  But  he  might  testify 'for  his  surety  after  being 
released  from  his  liability  to  pay  costs,  as  his  interest  was  then 

1.  Whatley    v.    Feamly,    2   Chitty  (Ky.)  269;  Kelly  v.  Lank,  7  B.  Mon. 

Rep.  103;  Bailey  r.  Bailey,  I  Bing.  92;  (Ky.)   226;  Jones  v,   Raine,  4   Rand. 

8  E.  C.  L.  418;    Legg^tt  v,  Boyd,  3  (Va.)  386;  Douglass  v.  Owens,  5  Rich. 

Wcnd.  (N.  Y.)  376;  Irwin  v.  Caryell,  (S.  Car.)  149;  Cleveland  v,  Covington, 

8  Johns.   (N.    Y.)  407;    Comstock  v.  3  Strobh.   (S.   Car.)    184;    Cantey    v. 

Paie,  3  Rob.   (La.)  440;  Craighead  xk  Blair,  i  Rich.  Eq.  (S.  Car.)  41 ;  2  Rich. 

State  Bank,  Meigs  (Tenn.)  199;  Ross  Eq.  (S.  Car.)  46;  Vandiver  f.  Glaspy, 

V.  Blair,  Meigs  (Tenn.)  525;  Moore  v,  7  Rich.  (S.  Car.)  14;  Com.  v.  McKee, 

McKie,  5   Smed.   &   M.  (Miss.)   238;  2  Grant's  Case  (Pa.)  27;  Marshall  v, 

Taylor  V.  Branch   Bank,  14  Ala.  633;  Franklin  Bank,  25  Pa.  St.  384 ;  Morrison 

Rucker  T*.  Pritchett,  3  Bush  (Ky.)  ^9.  v,  Hartman,  14  Pa.  St.  55;  Hurst  v. 

But  in   Gray  v.  Young,  Harp.  (S.  Word,  3  Head  (Tenn.)  564;  Rackley  v. 

Car.)  38,  the  court  thought  it  had  no  Sanders,  i  Ga.  258;  Richards  T^  Griffin, 

power  to  discharge  the  bail  by  the  sub-  5   Ala.   195  ;  Garrett   v,   Holloway,  24 

stitution  of  another  in  order  to  render  Ala.  376;  Moffitt  v,  Gaines,  i  Ired.  (N. 

him  competent.  Car.)  158;  Jordan   v.  Trumbo,  6  Gill 

So,  upon  appeal  from  an  inferior  &  J.  (Md.)  103;  Crowell  v.  Western 
court,  if  the  appellant  wished  to  exam-  Reserve  Bank,  3  Ohio  St.  ao6. 
ine  his  surety  on  the  appeal  bond,  Neither  was  the  wife  ot  the  princi- 
another  surety  might  be  substituted,  pal  obligor  competent  for  the  sure- 
Salmon  V.  Ranee,  j  S.  &  R.  (Pa.)  311 ;  tv.  Vandiver  r.  Glaspy,  7  Rich.  (S. 
Tompkins  v.  Curtis,  3  Cow.  (N.  Y.)  Car.)   14. 

251;   M^Culloch  xj,  Tyson,  2    Hawks  A    principal    who    had    suffered    a 

(N.  Car.)  336.  default,   and  against  whom  a  separate 

An  undertaking  of  a  surety  for  costs  judgment  had  been  entered,  was  com- 

might  be  stricken  out  and  a  new  surety  petent  for  his    surety  upon    an    issue 

substituted,  in  order  to  render  the  first  joined  between  him  and  the  plaintiff, 

one  competent.     Stimmel   v.   Under-  Preble  County  Bank  t/.  Russell,  i  Ohio 

wood,  3  Gill  &  J.  (Md.)   282.      And  so  St.  313;  Simpson   v,   Bovard,  74   Pa. 

of  one  who  had  indorsed  the  writ  and  St.  351. 

thereby   become  liable  for  the  costs.  Where  the  contract  upon  which  the 

Roberts  v,  Adams,  9  Me.  9;  and  an  at-  sureties  were  sued  had  been  rescinded 

tomey  for  a  non-resident  plaintiff,  who  by  the  principal,  on  account  of  fraud, 

was  liable  for  costs  through  his  client's  he  was  competent  for  the  defense,  as 

failure  to  file  a  bond,  might  be  released  he  could  not  be   made  liable  for  the 

fromhisliabiiitv  by  thefilingof  asuffi-  costs.        Hazard    v,    Irwin,    18    Pick, 

cient  bond  and  thus  become  a  compe-  (Mass.)  95. 

tent  witness.     Brandigee  v.  Hale,   13  And  in  an  action  by  a  surety,  against 

Johns.  (N.  Y.)  125.  a  co-surety,  for  contribution,  the  princi- 

*.  Pearcy  v.  Fleming,  5  C.  &  P.  503;  pal  debtor  was  competent,  not  being 

24  E.  C.  L.  429;  Bailey  v.  Hole,  3  C.  liable  for  costs.    Leavenworth  v.  Pope, 

&  P.  560;    14  E.  C.  L.  449;    Mo.  &  6 Pick.  (Mass.) 419;  Hunt!'. Chambliss, 

Ma.  N.  P.  C.  289;  Hall  v.  Baylies,  15  7  Smed.  &  M.  (Miss.)  532. 

Pick.  (Mass.)  51;  Cooper  v.  Bakeman,  In  an  action  against  an  officer  for  a 

33  Me*  376.    Compare  Allen  v.  Hawks,  failure  to  return  an  execution  issued  on 

13  Pick.  (Mass.)  79;  Beckley  v.  Free-  a  replevin  bond,  an  obligor  in  the  bond 

man,  15  Pick.  (Mass.)  468.  was  competent  to  prove  that  it  had  not 

S.  Riddle  v.  Moss,  7  Cranch  (U.  S.)  been  legally  acknowledged.     Williams 

*o6;  Hunter  xf.  Gatewood,  5T.  B.  Mon.  v.  Hall,  2  Dana  (Ky.)  97. 
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balanced  between  the  parties.^  And  where  the  surety  filed  a  bill 
in  equity  to  be  relieved  from  his  obligation  on  account  of  indul- 
gences extended  to  the  principal,  the  latter  was  competent  be- 
cause he  was  not  liable  for  the  costs  of  the  suit  in  equity.*  In  a 
separate  action  against  the  surety  the  principal  was  competent 
for  the  plaintiff.  In  such  case,  his  testimony  tended  to  increase 
his  liability  to  the  extent  of  the  costs  of  the  action.*  In  an  ac- 
tion against  an  obligor,  a  co-obligor  not  sued  was  competent  for 
the  defense  if  he  had  no  interest  in  the  event  of  the  suit ;  ^  and 
he  was  also  competent  for  the  plaintiff,^  unless  the  defendant 
sought  to  escape  liability  by  a  defense  which  was  not  available  to 
the  witness.® 

(9)  Parties  to  Negotiable  Instruments. — It  was  held  by  Lord 
Mansfield  that  a  person  who  had  signed  a  negotiable  instrument, 
thereby  giving  it  credit  and  circulation,  should  not  be  permitted 
to  give  testimony  impeaching  its  validity  after  it  had  passed  into 
the  hands  of  an  innocent  holder.''  This  rule  was  adopted  in  a 
number  of  jurisdictions  in  the  United  States,^  with  the  qualifica- 
tion that  it  applied  only  to  parties  to  negotiable  instruments, 

1.  Moffitt  V.  Gaines,  i  Ired.  (N.  Car.)  elusive  benefit  of  the  defendant,  and  a 
158;  Miller  v.  Stem,  12  Pa.  St.  383;  release  from  the  plaintifi*  would  not 
Pogue  V.  Joyner,  7  Ark.  462 ;  Holland  render  him  competent,  as  his  liabilitr 
V.  Chambers,  22  Ga.  193;  Field  v.  to  the  defendant  still  remained.  Huff 
Davidson,  9  B.  Mon.   (Ky.)  77.   Com-  v»  Freeman,  15  La.  Ann.  240. 

pare  U.  S.  v,  Leffler,  11  Pet.  (U.  S.)  6.  WhatleyV. Johnson,  i  Stew.  (Ala.) 

86;   Ligon  v.  Dunn,  6  Ired.  (N.  Car.)  498;  Rowe  v.  Ware,  30  Ga.  278. 

133;  Cameron  v.  Paul,  6  Pa.  St.  322.  7.  Walton  v,  Shelley,   1    T.  R.   300. 

2.  Reid  v.  Watts,  4  J.  J.  Marsh.  (Ky.)  Compare  Buckland  v. 'Tankard,  5  T.  R. 
440;  Bartlow  v.  Boude,  3  Dana  (Ky.}  578,  wherein  Lord  Kenyon  expressed 
591 ;  Gass  v.  Stinson,  2  Sumn.  (U.  S.)  his  disapproval  of  the  rule. 

453;  Kennedy  v.  Evans,  31  ill.  258;  8.  U.  S.  Bank  v,  Dunn,  6  Pet  (U. 
Armistead  v.  Ward,  2  Patt.  &  H.  S.)  51;  Bank  of  the  Metropolis  r. 
(Va.)  504.  Jones,  8  Pet.  (U.  S.)  12;  Henderson  r. 
But  in  Cannon  v.  Jones,  4  Hawks  Anderson,  3  How.  (U.  S.)  73;  Smyth 
(N.  Car.)  368,  it  appeared  that  the  ob-  v.  Strader,  4  How.  (U.  S.)  404;  Salt- 
ligee  had  already  obtained  his  judg-  marsh  t;.  Tuthill,  13  How.  (U.  S.)  229; 
ment  at  law,andthe  surety  then  brought  Sweeney  v.  Easter,  i  Wall.  (U.  S.)  173; 
his  bill  to  be  relieved  against  the  judg-  Nichols  v,  Wright,  4  Cranch  (C.  C.) 
ment.  It  was  held  that  the  principal  700;  Warren  v.  Merry,  3  Mass,  27;  Par- 
was  not  competent  for  him,  as,  in  that  ker  t'.  Lovejoy,  3  Mass.  565 ;  Butler  r. 
case,  he  was  liable  for  the  costs  of  the  Damon,  15  Mass.  225;  Churchill  v, 
suit  in  equity.  Suter,  4  Mass.  156;  Widgery  v,  Mun- 

3.  Buckingham  v,  Claris  4 Gill  (Md.)  roe,  6  Mass.  449;  Manning  v.  Wheat- 
223 ;  Morse  v.  Green,  13  N.  H.  33 ;  land,  10  Mass.  502 ;  Knights  z\  Put- 
Lockart  7;.  Graham,  i  Stra.  35.  Com-  nam,  3  Pick.  (Mass.)  184;  Clapp  r. 
pare  Gayle  r.  Bishop,  14  Ala.  552.  Hanson,  15  Me.  345;  Good  win  r.  Chad- 

4.  Long  V,  Ray,  i  Dana  (Ky.)  430;  wick,  3^  Me.  194;  Lincoln  v.  Fitch,  42 
Lovett  t'.  Adams,  3  Wend.  (N.  Y.)  380;  Me.  456;  Griffith  v,  Reford,  i  Rawlc 
Ely  V.  Hager,  3  Pa.  St.  154.  Contra^  (Pa.)  196;  Stroh  v.  Hess,  i  W.  &  S. 
Callaway  County  Ct.  v.  Craig,  9  Mo.  (Pa.)  147;  Montgomery  Bank  v.  Walk - 
846.  er,  9S.  &  R.  (Pa.)  336;  11   Am,  Dec. 

5.  Williams  v,  Cummins,  6  T.  B.  709 ;  Harrisburg  Bank  v.  Forster,  8 
Mon.  (Ky.)  157;  Hopkinson  v.  Steel,  Watts  (Pa.)  304;  Harding  v.  Mott,  20 
12  Vt.  582.  Pa.  St.  469;  Thompson  v,  Gettysburg 

But  he  was  not  competent  to  prove  Bank,  3  Grant*s  Cas.  (Pa.)  119;  Treon 
that  the  consideration  was  for  the  ex-     v.  Brown,    14   Ohio  482;    Walten  v 
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which  had  actually  been  negotiated  before  maturity,  in  the  ordi- 
nary course  of  trade,  and  had  passed  into  the  hands  of  bona  fide 
holders,^  and  to  matters  only  which  tended  to  destroy  the  valid- 
ity of  an  instrument  at  the  time  of  its  execution,  thus  not  pre- 
cluding the  witness  from  testifying  to  subsequent  matters  which 

Smith,  23  111.  342 ;  Walters  v.  Wither-  the    bill,    the    drawer    and    acceptor 

ell,  43  111.  388;  Dewey  v.  Warriner,  71  might  prove  that  the  bill  was  indorsed 

111.  198;  22  Afn.  Rep.  91.  for  the  accommodation  of  the  party  who 

In  a  suit  between  the  original  parties  made  the  adyance.  Wright  v.  Truefitt, 
to  a  negotiable  instrument,  the  surety  9  Pa.  St  507.  But  in  Deering  v.  Saw- 
not  sued  was  competent  to  prore  usu-  tel,  4  Me.  191,  it  was  held  that  the  rule 
17.  In  such  case,  the  instrument  had  applied  even  where  the  validity  of  the 
not  been  given  currency  by  indorse*  instrument  came  collaterally  in  ques- 
ment,  and  the  above  rule  did  not  apply,  tion. 
Fox  V,  Whitney,  16  Mass.  118.  The  rule  excluded  only  those  whose 

So,  also,  in  an  action  against  an  ac-  names  were  on  the  instrument.  There- 
commodation  indorser,  byone  who  had  fore,  a  former  owner  of  a  coupon  pay- 
discounted  the  note,  the  maker,  being  able  to  bearer  was  competent  to  im- 
released  by  the  defendant,  might  prove  peach  it  in  the  hands  of  the  holder, 
usury,  as  the  plaintiff  had  not  taken  Columbia  Coal,  etc.,  Co.  v.  Fox,  33  Pa. 
the  instrument  as  an  indorsee  in  the  St.  239. 

ordinary  course  of  business,  but  .was  a  A  party  to  a  non-negotiable  instru- 

lender  and  a  party  to  the  usurious  con-  ment  was  competent  to  prove  it  void, 

tract.     Van   Schaack   v.   Stafford,   12  Williams   x\   Miller,   10  Smed.   &  M. 

Pick.  (Mass.)  565;  Bubier  v,  Pulsifer,  (Miss.)  139. 

4  Gray  (Mass.)  592;  Little  v.  Rogers,  But  in  a  few  cases,  it  was  held  that 
I  Met.  (Mass.)  ido.  But  in  a  similar  the  assignor  of  a  bond  was  not  corn- 
case  in  Mainey  the  witness  was  held  petent  to  prove  any  fact  which  would 
incompetent  under  the  rule.  Chandler  render  the  security  invalid  at  the  time 
V,  Morton,  5  Me.  374.  of  its  assignment.     Gillian  v.  Clay,  3 

In  an  action  by  an  indorser  against  Leigh   (Va.)    590;    Wise   v.   Lamb,  9 

the  promissor,  one  who  signed  as  agent  Gratt.  (Va.)  294;   Canty  f.  Sumter,  2 

for  the  promissor  was  not  competent  Bay  (S.  Car.)  93. 

to  prove  usury.     Packard  v.  Richard-  In  an  action  by  an  indorsee  against 

son,  17  Mass.  126;   9  Am.   Dec.   123.  the  maker  of  a  promissory  note,  which 

But  it  was  otherwise  if  the  witness  act-  was  indorsed  after  it  was  due  and  dis- 

ed  as  agent  for  the  indorser.     Webster  honored,  the  indorser  was  competent 

f.  Vickers,  3  111.  295.  to  prove  that  it  was  paid   before  in- 

1.  U.  S.  V.  Leffler,  11  Pet.  (U.  S.)  dorsed.  Thayer  x\  Crossman,  i  Met. 
86;  Brown  v,  Babcock,  3  Mass.  29;  (Mass.)  416;  American  Bank  v,  Jen- 
Hill  f.  Payson,  3  Mass.  559;  Worcester  ness,  2  Met.  (Mass.)  288;  Newell  v, 
v.  Eaton,  11  Mass.  368;  Loker  v,  Holton,  10  Gray  (Mass.)  349;  Adams 
Hajnes,  11  Mass.  498;  Hudson  v,  Hul-  v.  Carver,  6  Me.  390.  Thus,  where  a 
bert,  15  Pick.  (Mass.)  426;  Hartford  promissory  note  was  indorsed  on  the 
Bank  v,  Barry,  17  Mass.  94 ;  Hepburn  last  day  of  grace,  it  was  held  that  it 
V.  Cassel,  6  S.  &  R.  (Pa.)  113;  Baird  was  dishonored  and  the  maker  was 
V.  Cochran,  4  S.  &  R.( Pa.)  397;  Pleas-  competent  to  impeach  it.  Pine  v, 
ants  V.  Pemberton,  2  Dall.  (Pa.)  196;  Smith,  11  Gray  (Mass.)  38. 
McFerran  v.  Powers,  i  S.  &  R.  (Pa.)  The  payee  in  a  negotiable  instrument 
102 ;  Baring  T^.  Shippen,  2  Binn.  (Pa.)  was  competent  to  impeach  the  con- 
154;  Parke  v.  Smith,  4  W.  &  S.  (Pa.)  sideration  so  long  as  the  legal  title  to 
287 ;  Topping  i\  Van  Pelt,  Hoffm.  Ch.  the  same  remained  in  him.  Watts  v, 
(N.  Y.)  545;  Rohrer  v.  Morningstar,  Smith,  24  Miss.  77. 
18  Ohio  579.  See  also  the  opinion  of  A  person  to  whom  a  bill  of  exchange 
Buller,  jf.,  in  Bent  v.  Baker,  3  T.  had  been  indorsed  as  agent  for  the 
R.  35.  payee  for  collection,  and  who  had  in- 

The  rule  did  not  apply  where  the  dorsed  it   to  another  in  trust  for  the 

note  or  bill  was  not  sued  on.    Thus,  in  payee,  was  competent  for  the  drawer 

an  action  to  recover  from  a  prior  in-  in  an  action  against  him  to  collect  the 

dorser  the  amount  advanced  to  take  up  bill.     Barker  v.  Prentiss,  6  Mass.  430. 
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might  defeat  the  holder,  unless  he  was  disqualified  on  account  of 
interest.*  This  rule,  however,  was  quickly  repudiated  by  the 
English  courts,  and  it  was  laid  down  as  a  general  rule  that  payees 
and  indorsers  of  negotiable  instruments  might  be  admitted  to 
prove  them  voidable  or  void  ab  initio,  unless  the  witnesses  were 
disqualified  for  some  other  reason.*  The  weight  of  authority  in 
the  United  States  is  in  support  of  this  latter  rule.* 

In  a  contest  between  the  holder  and  the  maker  or  drawer  of  a 
negotiable  instrument,  an  indorser  who  stood  indifferent  between 
the  parties  was  competent  to  prove  any  fact  which  did  not  show 
the  instrument  void  in  its  inception.*  But  where  the  genuine- 
ness of  the  instrument  was  in  question,  he  was  not  a  competent 

1.  Frazer  v.  Carpenter,  a  McLean  (Ala.)  22c;  Adams  v.  Moore,  9  Port. 
(U.  S.)  235;  Davis  V,  Brown,  94  U.  S.     (Ala.)  406. 

425;  Appleton  T'.  Donaldson,  3  Pa.  St.  And  in  AVw  Hampshire^  the  court 

J85;  Wilt  f.  Snyder,  17  Pa.  St.  77;  Gul-  first  followed  the   rule  of  Walton  v, 

Hford  V.  Skinner,  9  Pa.  St.  334 ;  May-  Shelley,  i  T.  R.  300,  in  Houghton  v. 

nard  r.  Nekervis,  9  Pa.  St.  81;  Penny-  Page,  i.  N.  H.  60,  and   it  was  subse- 

packer  v,  Umberger,   22   Pa.  St.  492  ;  quently  recognized  as  law  in  Bryant  r. 

Skilding  t?.  Warren,  15  Johns.  (N.  Y.)  Ritterbush,  2    N.    H.    212;    Carleton 

270;  Buck   T'.   Appleton,  14  Me.  284;  t^.  Whitcher,  5  N.  H.  196;   Odiome  r. 

Davis  V.  Sawtelle,  30  Me.  389;  Wendell  Howard,  10  N.  H.  343.    But  in  Haines 

V.   George,   R.  M.  Charlt.   (Ga.)    51;  v,  Dennett,  11    N.  H.  180,  the  court, 

Barker  v,  Prentiss,  6  Mass.  430 ;  Cray-  after  careful  consideration  of  the  ques- 

ton  V,  Collins,  2McCord  (S.  Car.)  457.  tion  upon  principleand  authority, over* 

2.  Jordaine  xk  Lashbrooke,  7  T.  R.  ruled  these  former  decisions  and 
«;98,  overruling  Walton  v.  Shelley,  i  adopted  the  rule  of  Jordaine  v,  Lash- 
T.  R.  296.  brooke,  7  T.  R.  597. 

8.  Townsend  v.  Bush,  i   Conn.  260 ;  So,  also,  in  New  York,  the  rule  of 

Johnson  v,  Blackman,   11  Conn.  342;  Walton  v.  Shelley,  x  T.  R.  300,  was 

Tucker   v,   Wilamouicz,  8   Ark.    157;  adopted  in  some  early  cases.    Winton 

Slack  r.  Moss,  Dudley  (Ga.)  161;  Wink-  v,  Saidler,  3  Johns.  Gas.  (N.  Y.)  185; 

ler  V,  Scudder,  i  Ga.  108 ;  Ringgold  v.  Coleman  v.  Wise,  2  Johns.  (N.  Y.)  165; 

Tyson,  3  Har.  &  J.  (Md.)  176;  Hunt  v.  Mann  v,  Swann,  14  Johns.  (N.  Y.)  270. 

Edwards,  4  Har.  &  J.  (Md.)  283;  Free-  But  these  cases  were  overruled,  and  the 

man  v.  Brittin,  17  N.  J.  L.  191 ;  Heath  rule  of  Jordaine  zk  Lashbrooke,  7  T.  R. 

V,  Everson,  17  N.  J.  L.  245 ;  Rosevelt  597,  was   adopted   as   the   law  of  that 

V.   Gardner,   3  N.  J.  L.  358;  Guy  v.  state.      Stafford  v.  Rice,  5  Cow.  (N. 

Hall,  3  Murphy  (N.  Car.)  150;  Stump  Y.)  23;  Utica  Bank  v,  Hillard,  5  Cow. 

V,  Napier,  2  Yerg.  (Tenn.)  35;  Taylor  (N.  Y.)  153;  Williams  z\  Walbridge,  3 

V,  Beck,  3  Rand.  (Va.)  316;  State  Bank  Wend.  (N.  Y.)  415.     Compare  Tuthill 

V.  Hull,  7  Mo.   273;  Nichols   v.  Hoi-  r.  Davis,  20  Johns.  (N.  Y.)  285;  Myers 

mite,   2  Aik.  (Vt.)    138    {criticised   in  v.    Palmer,    18  Johns.    (N.  Y.)   167; 

Chandler  v.  Mason,  2  Vt.  198) ;  Farrar  Truscott  v.  Davis,  4  Barb.  (N.  Y.)495; 

V.    Metts,    12    Rich.    (S.    Car.)    667;  Auburn  Bank  v.  Walter,  23  Barb.  (N. 

Knight  V.  Packard,  3  McCord  (S.  Car.)  Y.)  441. 

71   (where  it  is  said  that    the  case  of  An  indorser  might  be  a  witness  for 

Canty    v.   Sumter,     2    Bay  (S.   Car.)  the  holder  if  he  had  no  interest  in  the 

93,  was  not  correctly  reported).     Sec  event  of  the  suit.     Abbott  v.  Mitchell, 

also  Gorham  v,  Carroll,  3  Litt.  (Ky.)  18  Me.  354;  Berry  v.  Hall,  33  Me.  493; 

221.  Miley  v.  Todd,  17  Pa.   St  103.    Sec 

In   Alabama,  the  court  apparently  also  Cockrill  v.  Hobson,  16  Ala.  391- 

adopted  the  rule  laid   down  by  Lord  4.  Birt  t;.  Kershaw,  3  East  458 ;  Ubell 

Mansfield  in  the  case  of  Ross  v.  Wells,  v.  Brown,  13  Ala.  383;  Tomlinson  v. 

I  Stew.  (Ala.)  139,  but,  in  subsequent  Spencer,  5  Cal.  291;  Bryant  v.  Watriss, 

cases,  the  later  English  rule  was  fol-  13  Cal.  85 ;  Smith  t'.  Richmond,  19  Cal. 

lowed.      Todd    v.    Stafford,    i    Stew.  476;   Priest  v.  Bounds,  25  Cal.   188; 

(Ala.)  199;  Griffing  v.  Harris,  9  Port.  Curtis  v.  Marrs,  29  111.508;  Buck  v. 
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witness '}  and  where  he  was  interested  in  securing  or  preventing 
a  recovery,  he  was  incompetent.*  A  maker  of  a  note  who  was 
not  sued  was  not  competent  for  his  co-maker,  unless  he  was  re- 
leased from  his  liability  to  contribute.*  Neither  was  one  joint 
maker  competent  against  another  to  prove  their  joint  liability, 
because  it  was  to  his  interest  to  compel  the  defendant  to  share 
the  liability.* 

In  an  action  by  the  holder  against  an  indorser  of  a  note,  the 
maker  was  not  competent  for  the  defendant  ;*  but  he  might  be  a 
witness  if  he  were  released  from  liability,®  or  if  his  liability  were 

Appleton,  14  Me.  284;  Berrj  v.  HaU,  the    maker.      Ward   z\  Tyler,   52    Pa. 

33  Me.  493;  Adams  i\  Carver,  6  Me.  St.  393. 

390;    Goodwin   v,  Chadwick,  35   Me.  8.  Kornegay  v.   Salle,  X2  Ala.    534 

193;  Whiteford  v.  Monroe,  17  Md.  135;  (overruling  Thompson  v.  Armstrong, 

Drake  v.    Henlj,   Walk.  (Miss.)  541;  5   Ala.   383);    Commercial,  etc..  Bank 

Partee  v,  Silliman,  44  Miss.  273 ;  Zeig-  r.  Lum,  7  How.  (Miss.)  414;  Jewett  v, 

ler  v.  Gray,  12  S.  &  R.  (Pa.)  42  ;  ]uni-  Davis,  6  N.  H.  518;  Concord  Bank  v. 

ata  Bank  v.   Brown,  5  S.  &  R.  (Pa.)  Rogers,  16  N.  H. 9;  Whipple t;.  Stevens, 

226;  Girard,  F.,  etc.,  fns.  Co.  v,  Marr,  19  N.  H.  150;  Miller  v,  M'Cagg,  4  Hill 

46  Pa.  St.  504;    Oliver  v.  Tennessee  (N.  Y.)  35;  Kile  v.  Graham,  i    Mc- 

Bank,  11   Humph.  (Tenn.)  74;  Smith-  Cord  (S.  Car.)  552;  Marine  Bank  v. 

wick  V.Anderson,  a  Swan  (Tenn.)  573;  Ferry,  40  111.  355;  Pinney  v.  Bugbee, 

Barker  V.  Prentiss,  6  Mass.  430;  Rich-  13    Vt.  623.      And  where  both  were 

ardson  v,  lancoln,  5  Met.  (Mass.)  201 ;  joined  but  set  up  separate  defenses,  one 

Ellis  V,  Bervellier,  15  Ohio  489;  White  was    not    competent    for    the    other. 

V.  Kibling,    11    Johns.    (N.    Y.)    128;  Groat  v.  Palmer,  7  Wis.  338.     If  he 

Smith  V.  Kentucky  Northern  Bank,  i  were  released  from  his  liability  on  the 

Mete.  (Ky.)  575.  note,  he  might  testify  for  his  co-maker. 

1.  Murray  V.  Judah,  6  Cow.  (N.  Y.)  Ames   v,   Withington,   3    N.    H.    115; 

484;   Herrick  v,   Whitney,  15    Johns.  Carleton  x;.  Whitcher,  5  N.  H.  196. 

(N.  Y.)  240;  Watson   v.  McLaren,  19  A  default  would  not  render  one  joint 

Wend.  (N.  Y.)  557;  Murray  v.  Marsh,  maker  competent  for  another,  where 

2  Hay  w.  (N.  Car.)  290;  Geoghegan  v,  they  were  joined  as  defendants.  Turner 

Reid^  2'Whart.  (Pa.)  152.     But  a  dis-  v.  Lazarus, 6  Ala.  878.     Neither  would 

charge    in     bankruptcy    restored     his  a  certificate  of  bankruptcy,  unless  he 

competency.    Murray  v.  Judah,  6  Cow.  released  to  the  assignee  all  his  claim  to 

(N.  Y.)    484;    Murray    v.    Marsh,   2  surplus  and  allowance.     Madison  Ins. 

Hayw.  (N.  Car.)  290.  Co.  ik  Mitchell,   i  Ind,  384.     Compare 

a.  Tilden  v.  Gardinier,  25  Wend.  (N.  Wolf  x\  Fink,  i   Pa.  St.  435;  44  Am. 

Y.)  663;  Baskins  v.  Wilson,  6  Cow.  Dec.  141. 

(N.  Y.)   471;  Williams   v.  Banks,   11  4.  McCall  7'.  Sinclair,   14  Ala.  764; 

Md.  198;  Soule  v.  Dawes,  6  Cal.  473;  Whatley  v.  Johnson,  i    Stew.   (Ala.) 

Mitchell   V,  Cooper,    17  Pa.  St.  343;  498 ;  Marshall  z;.Thrailkill,  12  Ohio  275; 

Craig  V,  Andrews,  7  Iowa  17.     But  he  Armstrong  7;.Deshler,  i2  0hio475;Har- 

might  testify  if  he  were  released  from  vey  v,  Sweasy,4  Humph.  (Tenn.)  449. 

liability.     Bay   v,  Gunn,    i    Den.    (N.  But  where  the  action  was  brought 

Y.)  ig8.  against  one  of  the  makers  by  a  surety, 

Thus,   in   an   action   by   the   holder  a  joint  maker  was  competent  to  prove 

against  an  indorser,  a  subsequent  in-  that  the  plaintiff  was  a  surety  and  not  a 

dorser  was  not  competent  for  the  plain-  principal,  as  he  then  testified  against  in- 

tiff,  because,  if  the   money  were  col-  terest.     Hopkinson  v.  Steel,  i3  Vt.  582. 

lected  from  the  previous  indorser,  that  6.  Peirce  v,  Butler,  14  Mass.  303. 

would  discharge  the  witness  from  lia-  The  maker  of  a  note  was  not  com- 

bility.    Hayes  v.  Gorham,  3  111.  429 ;  petent  to  prove  an  agreement  between 

Kennon  v.  M^Rea,  2  Port  (Ala.)  389;  the  indorsers  that  ftiey  would  contrib- 

Presbury  v.  Papin,  31  Mo.  490 ;  Wil-  ute  equally  to  the  payment  of  the  note 

liams  V.  Brailsford,  25  Md.  126.  Neither  if  it  was  not  paid  by  the  maker.    Saur- 

was  an  indorser  competent  for  a  subse-  man  v.  Bodey,  42  Pa.  St.  476. 

quent  indorser    in  an   action    against  t.  Frazer  v.   Carpenter,  2  McLean 

597 


Oompetonej.  WITNESSES.  Fmw  bUMstad. 

extinguished  by  operation  of  law,^  or  if  judgment  had  been 
rendered  against  him,  thus  fixing  his  liability.^  In  an  action 
against  an  attorney  to  recover  money  which  he  had  collected  on 
a  note,  the  maker  was  not  competent  to  prove  payment  thereof 
to  the  defendant,*  but  the  maker  was  competent  to  prove  any 
fact,  the  establishment  of  which  would  not  put  him  in  a  better 
position  * 

At  common  law,  the  drawer  of  a  bill  of  exchange  was  not 
competent  for  the  holder  in  an  action  against  the  acceptor,  be- 
cause, if  the  plaintiff  did  not  prevail,  the  witness  was  liable  to 
him  for  damages,  interest,  and  costs.^  But  it  seems  that  he  was 
competent  for  the  acceptor,  as  he  was  liable  to  the  holder  in  case 
of  a  failure  to  recover  from  the  acceptor.*  In  an  action  by  the 
indorsee  against  the  drawer,  the  acceptor  was  competent  to  prove 

<U.  S.)  235;  Franklin  Bank  v.  Pratt,  pay  it  at  maturity.  Schley  t».  Merritt, 
31  Me.  501;  Wheaton  v.  Wilmarth,  13  37  Md.  352;  Columbia  Bank  v.  Ma- 
Met.  (Mass.)  422 ;  Bank  v,  Fordyce,  9  gruder,  6  Har.  &  J.  (Md.)  172  ;  14  Am. 
Pa.  St.  275.  Dec.  271. 

1.  ThuB,  the  maker  was  a  competent  The  maker  was  competent  also  to 
witness  if  his  liability  were  extinguished  prove  that  the  note  was  made  payable 
by  the  Statute  of  Limitations,  Breiten-  to  the  payee  at  the  request  of  one  to 
bach  V.  Houtz,  35  Pa.  St.  153;  or  by  whom  the  maker  was  indebted.  Camp- 
a  discharge  in  bankruptcy.  Hay  den  v.  bell  v.  Knapp,  15  Pa.  St,  27. 
McKnight,  45  Ga.  147.  In  an  action  of  trover  for  a  note,  the 

2.  Vance  v.  Collins,  6  Cal.  435 ;  maker  was  a  competent  witness,  for  his 
Mevey  v.  Matthews,  9  Pa.  St.  112;  liability  remained  the  same  in  any 
Routn  V,  Helm,  6  How.  (Miss.)  127;  event.  Woodruff  r.  Smith,  6  N.J. 
Kleinmann  v.  Boernstein,  32  Mo.  311.  L.  214. 

But  a  verdict  against  him  was  not  suf-  6.  Scott    v.   M'Lellan,   2  Me.    199; 

ficient.      To  restore  his  competency  it  Hewitt  v,  Lovering,  12  Me.  201;  Den- 

was  necessary  that  judgment  be  ren-  nistoun    v,   Fleming,   7   Pa.    St.    528; 

dered.      Haig  f.  Newton,    i   Mill    (S.  Smith  t;.  Thome,  9  Watts  (Pa.)   144; 

Car.)  423.  Montgomery  Bank  v.  Walker,  9  S.  & 

8.  Moore  v.  Henderson,  18  Ala.  232;  R.  (Pa.)  237;  11  Am.  Dec.  709;   Hub- 

Nisbet  V.  Lawson,  I  Ga.  275.  bley    v.    Brown,    16   Johns.    (N.    Y.) 

So,  in  an  action  against  the  indorser,  70;  Huntington  r.  Champltn,  Kirby 
the  maker  was  not  competent  to  prove  (Conn.)  166.  But  where  the  drawer 
that  he  had  paid  the  amount  of  the  and  holder  both  resided  in  Nerv  Tork^ 
note  to  the  defendant.  Palmer  v.  Tripp,  and  the  holder  sued  the  drawee  in  Mas^ 
6  Cal.  82.  But,  in  an  action  upon  a  sachusetts,  where  the  latter  resided,  it 
note  of  a  third  party  given  as  collater-  was  held  that  the  drawer  was  compe- 
al  security,  the  maker  of  the  note,  for  tent  for  the  plaintiff,  his  liability  to 
the  payment  of  which  the  collateral  damages  under  the  laws  of  Ne'w  T'ork 
was  held,  was  competent  to  prove  it  being  too  remote  and  contingent  an  in- 
paid.  Fry  V.  Coleman,  i  Grant's  Cas.  terest  to  exclude  him.  Barney  v.  New- 
(Pa.)  445.  comb,  9  Cush.  (Mass.)  46. 

4.  In  a  contest  between  the  indorser  It  has  been  held  that  the  drawer  was 
and  indorsee  of  a  note,  the  maker  was  competent  to  prove  the  handwriting  of 
competent  to  prove  that  the  indorse-  the  acceptor.  Dickinson  v.  Prentice, 
ment  was  for  collection  and  not  for  4£sp.  32;  Barber  ?'.  Gingell,  3  Esp.6o. 
value,  Gilman  v.  Pugh,  i  Litt.  (Ky.)  In  an  action  by  the  indorsee  against 
286 ;  and  he  was  competent  to  prove  the  the  indorser,  the  drawer  was  competent 
execution  of  the  note  by  himself  and  its  to  prove  non-acceptance  and  notice. 
indorsement  by  the  defendant.  Crow-  Whiteford  v.  Buckmyer,  i  Gill  (Md.) 
ley  V,  Barry,  4  Gill(Md.)  194.  He  was  127;  39  Am.  Dec.  640;  Eddy  v.  Peter- 
competent   for  the   plaintiff  to  prove  son,  22  111.  535. 

that  defendant  owed. the  witness  the  6.  Pacific  Bank  v.  Mitchell,   9  Met. 

amount  of  the  note  and  had  agreed  to  (Mass.)  297.    Thus  he  was  competent 
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that  the  drawer  had  no  funds  in  his  hands,  thereby  showing  it  to 
be  an  accomnnodation  acceptance.^ 

(id)  Parties  to  Assignments  of  Choses  in  Action. — The  assignor 
of  a  chose  in  action  was  not  a  competent  witness  for  the  assignee, 
where  it  appeared  that  he  was  in  any  degree  interested,  or  that 
the  assignment  had  been  made  for  the  purpose  of  removing  his 
disability.*  But  in  many  cases  the  assignor  was  permitted  to 
testify  where  the  assignment  had  been  made  in  good  faith  in  the 
ordinary  course  of  business,  and  it  did  not  appear  that  he  was 
disqualified  on  the  ground  of  interest.'     The  assignee  of  a  chose 

for  the  drawee,  to  prove  the  conditions  unless  he  were  released  hy  the  assignee 

upon  which  he  had  promised  to  accept,  from  his  implied  warranty  of  the  exist- 

Storer  v,  Logan,  9  Mass.  55.  ence  of  the  debt.     Ludwig  v.  Mejre,  5 

1.  In  Kinsley  t;.  Robinson,  21  Pick.  W.  &  S.  (Pa.)  435;  Watson  v,  Mc- 
(Mass.)  327,  Shaw,  C.  J.,  said  :  "  If  it  is  Laren,  19  Wend.  (N.  Y.)  557;  Delcer. 
an  acceptance  for  value,  as  it  appears  Sandel,  12  La.  Ann.  208. 

prima  facie^  the  acceptor  is  liable  at  Where  the  defense  was  that  the  claim 

all  events;  in  one  case,  to  the  indorsee,  had  been  paid  before  the  assignment, 

the  plaintiff ;    in    the    other,    to    the  the  assignor  was  not  competent  for  the 

drawer,   the  defendant.     If  it  was  an  assignee  without  a  release.     Woolfolk 

accommodation  acceptance,  he  is  not  v.  McDowell,  9  Dana  (Ky.)  268. 

ultimately  liable  in  any  event,  because,  8.  Piatt  v.  Hedge,  8  Iowa  386,  392 ; 

in  one,  he  will  be  exempted  from  an  Watson  v.  Smith,  13  Wend.  (N.  Y.)  51 ; 

action;  in  the  other,  though  liable  to  an  Cobb  v.  Baldwin,  i  Root  (Conn.)  534; 

action  in  the  first  instance,  he  has  a  Roshing  v.   Chandler,  3  Pa.  St.  375; 

remedy  over  for  the  like  amount,  which  Fetterman  v,  Plummer,  9  S.  &  R.  (Pa.) 

the  law  deems  precisely  equivalent.'*  20;  M*Ilroy  v.  M'llroy,  i  Rawle  (Pa.) 

To  the  same  effect  is  Parsons  f.  Phipps,  433.     Compare  Taylor  v.  Gitt,  10  Pa. 

4  Tex.  341.  St.  428;  Caton  v.  Lenox,  5  Rand.  (  Va.) 

The  drawee  in  a  bill  was  competent  31 ;  McConnell  v.  McCraken,  14  Wis. 

for  the  drawer  to  prove  the  acceptance  83;  Vanmeter  r.  McFaddin,8  B.  Mon. 

of  the  bill.     Tarble  v.  Underwood,  34  (Ky.)  440. 

111.  67.  Where  the  cause  of  action  was  as- 

2.  Bell  V,  Smith,  5.  B.  &  C.  188;  11  signed  pendente  lite,  and  the  assignee 
E.  C.  L.  198 ;  Houston  v.  Prewitt,  8  was  substituted  as  plaintiff,  it  was  held 
Ala.  846;  Clifton  t\  Sharpe,  15  Ala.  618;  the  assignor  was  a  competent  witness 
Muirhead  v,  Kirkpatrick,  2  Pa.  St.  425 ;  for  him.  Warner  v.  Turner,  18  B.  Mon. 
Patterson  v.  Reed,  7  W.  &  S.  (Pa.)  (Ky.)  758;  Freeman  v.  Jennings,  7  Rich. 
144;  Reading  R.  Co.  v,  Johnson,  7  W.  (S.  Car.)  381. 

&  S.  (Pa.)  324;  Phinney  v.  Tracer,  i  The  assignor    of    a    judgment  was 

Pa.  St  173;  44  Am.  Dec.  116;  McC;lel-  competent  for  the  assignee  in  a  suit  to 

land  V.  Mahon,  i  Pa.  St.  364;  Post  v,.  enforce  it,  Doub  v.  Barnes,  i  Md.  Ch. 

Avery,  ^  W.  &  S.  (Pa.)  510;  Leiper  v,  127;    and    the  assignor  of  a  judgment 

Peirce,(^  W.  &  S.  (Pa.)  555;  Sypher  v.  might    testify    against    the    assignee. 

L<>ng»  4  Watts  (Pa.)  253;  Loudon  Sav,  Himblewright  v.  Armstrong,  25  Pa.  St. 

Fund  Soc.  V.  Hagerstown   Sav.  Bank,  428. 

36  Pa.  St.  498 ;  78  Am.  Dec.  390;  Gray-  In  Burrows  v,  Shultz,  6  Pa.  St.  325, 

son's  Appeal,  5   Pa.  St.  395 ;  Cox  f .  and  Reading  R.  Co.  v.  Johnson,  7  W. 

Davis,  16  Ind.  378;  Swails  v.  Cover-  &  S.  (Pa.)  317,  the  assignors  of  judg- 

dill,  17  Ind.  337;   Ketcham  ?'.  Hill,  42  ments    were     rejected    because    their 

Ind.  64;  Bell  v.  Drew,  4  £.  D.  Smith  names  still  appeared  on  the  record  as 

(N.  Y.)  59;  Woodruff  v.  Cox,  2  Bradf.  parties  to  the  actions. 

(N.  Y.)  223;  Adams  v.  Woods,  8  Cal.  Under  a  statute  of  Missouri^  it  was 

306;  Wilkins  7'.  Stidger,  22  Cal.  235;  held  that  the  assignor  of  a  chose  in 

83  Am.  Dec.  64.  action    was    not     competent    for    the 

It  has  been  held  that  the  assignor  for  assignee  to  prove  any  facts  occurring 

value  was  not  competent  to  rebut  a  de-  prior    to    the    assignment.    Parish    v, 

fense  to  the  original  cause  of  action,  Frampton,  32  Mo.  396;  Hendricks  v, 
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in  action  was  not  competent  to  sustain  the  claim,  as  he  had 
become  the  real  party  in  interest.^ 

(ii)  Attorneys. — In  the  absence  of  a  disqualifying  interest  in 
the  event  of  the  suit,  an  attorney  was,  at  common  law,  a  compe- 
tent witness  for  his  client.*  While  there  is  no  rule  of  law  to 
prevent  his  testifying,  it  is,  nevertheless,  regarded  by  both  bench 
and  bar  as  very  objectionable  practice,  which  should  be  adopted 
only  in  cases  of  absolute  necessity,  and  then  it  is  better  for  the 
attorney  to  retire  from  the  case.*  But  an  attorney  whose  fee 
was  to  be  a  percentage  of  the  amount  recovered,  was  not  compe- 
tent for  his  client,  because  he  was  directly  interested  in  the  event 
of  the  suit ;  *  and  the  same  was  true  if  he  was,  for  any  reason, 

Ebbitt,  37  Mo.  24;  but  he  was  compc-  (Pa.)  312  ;  Bell  v.  Bell,  12  Pa.  St  235; 
tent  to  prove  the  consideration  for  the  Johns  v.  Bolton,  12  Pa.  St.  339;  Lin- 
assignment.  Weil  V.  Tj'ler,  38  Mo.  ton  v.  Com.,  46  Pa.  St.  294;  Braine  r. 
558;  Perry  v,  Siter,  37  Mo.  279;  Bid-  Spalding,  52  Pa.  St.  247;  Follansbeev. 
well  V,  St.  Louis  Floating  Dock,  etc.,  Walker,  72  Pa.  St.  228;  13  Am.  Rep. 
Co.,  40  Mo.  42.  671 ;  Rea  v.  Trotter,  26  Gratt.  (Va.) 

1.  Clover  V.  Painter,  2  Pa.  St.  46;  585;  Walsh  v.  Murphy,  2  Greene  (lo- 
Grayson's  Appeal,  5  Pa.  St.  395;  Har-  wa)  227;  Cox  v.  Hill,  3  Ohio  411;  Ab- 
bin  V.  Roberts,  33  Ga*.  45;  Stewart  v,  bott  v.  Striblen,  6  Iowa  191;  Gaul  v. 
Conner,  13  Ala.  94;  Benoist  v.  Darby,  Groat,  i  Cow.  (N.  Y.)  113;  Tullock  v. 
12  Mo.  196.  But  in  Locke  v.  North  Cunningham,  i  Cow.  (N.  Y.)  256;  Pix- 
American  Ins.  Co.,  13  Mass.  61,  it  was  ley  v.  Butts,  2  Cow.  (N.  Y.)  421;  Rob- 
held  that  a  person  who  furnished  mon-  inson  v.  Dauchy,  3  Barb.  (N.  Y.)  20; 
ey  to  buy  a  cargo,  and  took  an  assign-  Little  v.  McKeon,  z  Sandf.  (N.  Y.) 
ment  of  the  bill  of  lading  as  security,  607;  Sherman  v,  Scott,  27  Hun  (N.  Y.) 
was  a  competent  witness  for  the  as-  331;  Clark  r\  Kingsland,  i  Smed.  &  M. 
signor  in  an  action  against  the  under-  (Miss.)  248;  Reid  v.  Colcock,  i  Nott. 
writers  for  the  loss  of  the  cargo.  &  M.  (S.  Car.)  592;  9  Am.  Dec.  729; 

In  Massachusetts  it  was  held,  under  Simonton  v.   Yongue,   3    Strobh.  (S. 

Statute  1851,  ch.  233,  §  97,  that  the  as-  Car.)  538;  Benton  v.  Henzy,  2  Coldw. 

signee  of  a  chose  in  action  was  a  com-  (Tenn.)  83. 

petent  witness  for  the  nominal  plaintiff  8.  Morgan   v,   Roberts,    38   111.  65; 

in  an  action  thereon.    Palmer  v.  White,  Ross  v,  Demoss,  45  111.  447 ;   Harkins' 

10  Cush.  (Mass.)32i.   Under  the  same  Succession,  2  La.  Ann.  923;  Blanc  v. 

statute   the  donee  causa  mortis  of  a  Forgay,  5  La.  Ann.  695;    Madden  r. 

note  was  held  competent  for  the  nom-  Farmer,  7  La.  Ann.  580;  Boissy  v,  La- 

inal  plaintiff  in  an  action  to  collect  the  cou,  10  La.  Ann.  29;  Frear  v.  Drinker^ 

note.       Bates    v.    Kempton,    7    Gray  8  Pa.  St.  521 ;  Connolly  v.  Straw,  53 

(Mass.)  382.     But  in  the  absence  of  an  Wis.  649. 

enabling  statute  such  donee  was  not  a  ,  In  England^  it  was  once  considered  a 

competent  witness.     Thorp  v,  Amos,  sufficient  ground  for  a  new  trial  that 

I  Sandf.  Ch.  (N.  Y.)  26.  the    attorney  of  the  successful  party 

8.  McGehee  v,  Hansell,  13  Ala.  17;  testified  in  his  behalf.  Stones  v.  Byron, 
Morrow  v,  Parkman,  14  Ala.  769;  i  B.  C.  Rep.  248;  11  Jur.  44;  16  L.  J. 
Quarles  v.  Waldron,  20  Ala.  217;  Mos>  Q^  B.  32;  Dunn  7^  Packwood,  i  B.  C. 
ser  V.  Mosser,  32  Ala.  551;  Smith  v.  Rep.  312;  11  Jur.  242;  4D.  &L.  395. 
Huntington,  i  Root  (Conn.)  226;  Car-  note  (b) ;  Rex  v.  Brice,  2  B.  &  Aid. 
rington  v,  Holabird,  17  Conn.  530;  606.  But  these  cases  were  subsequent- 
Grant's  Succession,  14  La.  Ann.  007 ;  ly  overruled  in  Cobbett  v.  Hudson,  i 
Beatty  v.  Davis,  9  Gill  (Md.)  211;  Pot-  El.  &  Bl.  11;  72  E.  C.  L.  11 ;  22  L.  \. 
ter  V,  Ware,  i  Cush.  (Mass.)  519;  Phil-  (^^B.  11.  See  also  2  Taylor  on  En- 
lips  V.  Bridge,  11  Mass.  242;  State  v.  dence,  §  1391. 

Woodside,  9  Ired.  (N.  Car.)  496;  Willis  4.  Com.  v, Moore, 5  J.  J.  Marsh.  (Kt.) 

TA.  West,  60  Ga.613;  McBride  7;.  Bryan,  655;  Hall  v.  Acklen,  9  La.  Ann.  219; 

67  Ga.  584;  Beall  v.  Territory,   i   N.  Dailey  v.  Monday,  32  Tex.  141.     But  if 

Mex.507;  boulden  V.  Hebel,  17  S.  &  R.  such   contract  were   rescinded  before 
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liable  for  the  costs  of  the  action.*  The  attorney  of  one  party 
may  be  called  to  testify  for  the  other,  except  as  to  facts  that 
came  to  his  knowledge  through  confidential  relations  with  his 
client.* 

(12)  Bailor  and  Bailee, — In  an  action  by  a  bailee  against  a  third 
person  to  recover  the  property  committed  to  him,  or  damages  for 
its  loss  or  conversion,  the  bailor  was  not  competent  for  the  plain- 
tiflf  to  prove  the  general  ownership  of  the  property  in  himself,  as 
he  was  directly  interested  in  the  event  of  the  suit.*  But  in  a 
contest  between  the  bailor  and  a  third  person,  the  bailee  was 
competent  to  support  the  title  of  the  bailor,*  even  when  he  had 
converted  the  goods  to  his  own  use  by  a  sale  or  exchange  of 
them,  as  in  that  case  he  was  liable  to  one  of  the  parties  in  any 
event  and  his  interest  was  balanced.* 

(13)  Parent  and  Child. — At  common  law  there  was  nothing  in 
the  relation  of  parent  and  child  to  prevent  their  being  witnesses 
for  each  other.  The  natural  bias  of  feeling  which  accompanies 
the  relationship  went  only  to  the   credibility  of   the  witnesses. 

the  trial,  his  competency  was  restored,  indorser    for    the   costs.      Meserve   f. 

McLaughlin  xu  Shields,  12  Pa.  St.  383.  Hicks,  24  N.  H.  295. 

The  fact  that  an  attorney  expected  2.  Buckmaster  v,  Kelley,  15  Fla.  180; 

to  receive  a  larger  fee  if  his  client  re-  McLaine  v.  Bachelor,  8  Me.  324.  Thus,, 

covered,  •did  not  disqualify  him   as  a  he  might  be  called  for  the  other  side 

witness.     Miles  v.  O'Hara,  i   S.  &  R.  and  asked  who  employed  him,  in  order 

(Pa.)  32 ;  Slocum  v,  Newby,  i  Murph.  to  show  the  real  party  and  so  let  in  bis 

(N.  Car.)  433.  declarations,  Levy  r.  Pope,  i  M.  &  M. 

An  attorney  might  be  a  witness  for  410;  22  E.  C.  L.  343;  and  where  notice 
his  client,  although  his  judgment  fee  de-  to  produce  a  written  instrument  had 
pended  upon  his  success  in  the  cause,  been  served,  the  attornev  for  the  op- 
Newman  V,  Bradley,  i  Dall.  (Pa.)  340.  posite  party  might  be  asked  if  he  had 

If  the  act  of  an  attorney  were  set  up  the  instrument,  in  order  to  let  in  second- 
as  a  defense  to  his  client's  claim,  his  ary  evidence  of  its  contents  if  not  pro- 
contingent  liability  to  the  client  was  not  duced.  Bevan  v.  Waters,  i  M.  &  M. 
sufficient  to  render  him  incompetent  as  23^;  32  E.  C.  L.  301. 
a  witness.  Orphans'  Court  x\  Wood-  The  prosecution  may  call  the  defend- 
burn,  7  W.  &  S:  (Pa.)  162;  Braine  v,.  ant's  attorney  to  prove  what  a  witness 
Spalding,  52  Pa.  St.  247.  since  deceased   testified   on    a  former 

1.  Thus,  an  attorney  for  a  non-resi-  trial   of   the  case.     State  v.  Cook,  33 

dent  plaintiff,  who  had  given  no  bond  La.  Ann.  347. 

for  costs,  was  not  competent  for  his  8.  Chesley  v,  St.  Clair,  i  N.  H.  189; 

client,  because  he   was  himself  liable  Nelson  w  Iverson,  34  Ala.  9;  60  Am. 

for  the  costs,  Jones  f.  Savage,  .6  Wend.  Dec.  443;  Heitzman   v.  Divil,  11   Pa. 

(N.  Y.)  658;  but  if  he  were  fully  in-  St.  264.     But  after  releasing   to  the 

demnified  and  secured  against  costs,  he  bailee  his  interest  in  the  property,  he 

was  competent,  although  liable  in  the  was  competent  to  prove  its   loss  and 

first  instance.    Chaffee  v.  Thomas,  7  value.      Moran     v.    Portland     Steam 

Cow.  (N.  Y.)  358;  Brandigee  v.  Hale,  Packet  Co.,  35  Me.  55.    And  he  was 

13  Johns.  (N.  Y.)  135.    So,  also,  an  at-  competent  without  a  release  to  prove 

torney  who  had  indorsed  the  original  facts    in   which    he  had    no    interest, 

writ,  and  thereby  made  himself  liable  Maine  Stage  Co.  v.  Longley,  14  Me.  444. 

for  costs,  was  not  a  competent  witness  4.  Wright  v.  Ross,  2  Greene  (Iowa) 

for  his  client,  Chadwick  v,  Upton,  3  266;  Walmsleyx;.  Hubbard,  34  Tex.  613. 

Pick.  (Mass.)  442 ;  and  the  same  was  C<»m//irtf  Smith  v.  Seward,  3  Pa.  St.  343. 

true  where  the  indorser  of  the  writ  had  S.  Oliver  v.  McClellan,  sx  Ala.  675. 

become  such  at  the  attorney's  request,  The  contrary  was  decided  in  Pierce  v, 

because  he  was  answerable  over  to  the  Hindsdall,  i  Tyler  (Vt.)  153. 
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Accordingly,  in  the  absence  of  a  disqualified  legal  interest  in  the 
event  of  the  suit,  a  parent  was  a  competent  witness  for  his  child,* 
and  a  child  was  also  competent  for  his  parent.*  The  cases  hold- 
ing the  heirs  and  distributees  of  the  estate  of  a  deceased  person 
incompetent  for  the  personal  representative,  have  been  examined 
in  another  place.* 

(14)  Debtor  and  Creditor. — One  who  v^^lS  prima  facie  liable  for 
a  debt  was  not  competent  to  sustain  a  suit  in  which  it  was  sought 
to  charge  another  person  with  the  whole  or  any  part  of  that 
debt.^  But  in  a  contest  among  creditors  as  to  the  disposition  to 
be.  made  of  the  debtor's  property,  or  the  proceeds  thereof,  the 
debtor  was  a  competent  witness ;  *  and  in  a  trial  of  the  right  of 
property  taken  upon  execution,  the  judgment  debtor  was  compe- 
tent for  the  claimant,*  but  was  not  competent  to  prove  the  title 

1.  Cass  V.  State,  2  Greene  (Iowa)  It  has  been  held,  however,  that  in  a 
3C9;  Moore  v,  McKie,  5  Smed.  &  M.  suit  against  one  of  several  debtors,  the 
<Mi88.)  238;  0*Nell  V.  Teague,  8  Ala.  plaintiff  might  call  either  of  the  others 
352;  Wiseman  t;.  Cornish,  8  Jones  (N.  as  a  witness  for  him.  Thornton  v. 
Car.)  218;  Alderman  v.  Tirrell,  8  Lane,  11  Ga.  459;  Gay  v.  Carv,  9 
Johns.  (N.  Y.)  418 ;  Stiles  v.  Hooker,  7  Cow.  (N.  Y.)  44. 

Cow.  (N.   Y.)   266.     For  the    law   in  It  has  been  held  that  a  witness  who 

Louisiana^  see  Hargis'    Succession,  3  was  liable  for  a  debt  was  competent  for 

La.  Ann.  142.  the  plaintiff,  in  an  action  to  obtain  a 

2.  Murray  v,  Finster,  2  Johns.  Ch.  judgment  against  another  for'the  same 
(N.  Y.)  155;  McClungv.  Spotswood,  19  debt,  even  where  the  satisfaction  of 
Ala.  165;  Aiken  v.  Cato,  23  Ga.  154;  such  judgment  would  discharge  the 
Mester  v.  Zimmerman,  7  111.  App.  witness  n*om  liability.  These  deci- 
156;  Parker  v,  McNeill,  12  Smed.  &  sions  proceeded  on  the  ground  that  it 
^.  (Miss.)  355 ;  Mott  v.  Goddard,  i  was  not  certain  that  the  witness  would 
Root  (Conn.)  472;  Highberger  v.  be  benefited  by  the  plaintiff's  success, 
Stiffler,  21  Md.  350;  83  Am.  Dec.  593.  because  he  might  not  enforce  his  judg- 
Compare  State  v,  Thompson,  10  La.  ment,  and,  until  he  did  so,  he  might 
Ann.  122.  proceed  against  the  witness  as  before. 

A  son  was  a  competent  witness  for  Eastman  v.  Winship,  14  Pick.  (Mass.) 

his  father  in  an  action  to  recover  wages  46;   Philbrook  v.  Handley,  27  Me.  55. 

earned  by  the  son.     Keen  v,  Sprague,  This  question  was  also  before  the  Su- 

3  Me.  80.  preme  Court  of  the  United  States^  but 
8.  See  sHpra^  this  title.  Persons  In-  the  court,  being  divided  in  opinion  re- 

terested  in  the  Estates  of  Decedents,  specting  it,    came    to    no   conclusion. 

4.  M'Brain    v.    Fortune,   3  Campb.  Winship  v.  U.  S.  Bank,  5  Pet.  (U.  S.) 

317;    Ripley  v,  Thompson,  12  Moore  529.     And  in  New  27?r>,  a  witness  so 

55;  22  E.  Cf.  L.  433;  Brown  v.  Brown,  situated  was  rejected.     Collins  v.  Ellis, 

4  Taunt.  752;  Collins  v,  Ellis,  21  Wend.  21  Wend.  (N.  Y.)  397. 

(N.  Y.)  399;    Marquand  v.  Webb,  16  5.  Ohio   L.   Ins.,  etc.,  Co.  v.  Ross, 

Johns.  (N.  Y.)  89;  Jackson  v.  Peek,  4  2Md.  Ch.  35 ;  Galway's  Appeal,  34  Pa. 

Wend.  (N,  Y.)  300;  Sheldon  t;.  Ackley,  St.   242;  Stewart  v,  Stocker,  i  Watts 

4  Day  (Conn.)  45S;  Emerton  v.  An-  (Pa.)   135;  Smith   v,  Wagenseller,  21 

drews,  4  Mass.  653;  Griffin  i'.   Brown,  Pa.  St.  494;  Updegraff  v,  Rowland,  52 

2  Pick.  (Mass.)  304;  Hickling  v.  Fitch,  Pa.  St.  317;    Ferree  v,  Thompson,  52 

I  Miles  (Pa.)  208;  Purviance  v.  Dry-  Pa.  St.  353;  Prince  v,  Shepard,  9  Pick, 

den,  3  S.  &   R.   (Pa.)  402;   Miller  v,  (Mass.)  176. 

M'Clenachan,    i    Yeates    (Pa.)     144;  6.  Holman  t*.  Amett,  4  Port.  (Ala.) 

Doebler  v.  Snavely,  5  Watts  (Pa.)  225 ;  63 ;  Hankins  v.  Ingols,  4  Blackf.  ( Ind.) 

Whatley   v,  Johnson,    i    Stew.   (Ala.)  35 ;  Bradbury  v,  Dougherty,  7   Blackf. 

498;  Miller  v.  Hale,  Dudley  (Ga.)  119;  (Ind.)  467;  Clifton  v.  Bogardus,  2   111. 

Eklwards  v,  Musgrove,  Dudley  (Ga.)  32;  Ewing  7\  Cargill,   13  Smed.  &  M. 

219;  Danforth  v.  Roberts,  20  Nfe.  307.  (Miss.)  79;  Clark  v.  Watson,  50  Pa.  St. 
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in  himself,^  even  in  an  action  of  trespass  brought  against  the  offi- 
cer by  the  claimant  after  the  property  was  sold  and  the  proceeds 
applied  in  discharge  of  the  judgment.*  In  proceedings  against 
a  garnishee  the  judgment  debtor  was  competent  for  either 
party.* 

In  an  action  by  or  against  an  executor  or  administrator,  one 
who  had  an  unsatisfied  claim  against  the  estate  was  not  a  com- 
petent witness  for  the  personal  representative,  where  the  estate 
was  insolvent  ;*  but  if  it  were  not  shown  that  the  estate  was  in- 
solvent,  the  creditors  were  admissible  as  witnesses.*  A  general 
creditor  of  a  party  to  an  action  was  not  disqualified  as  a  witness, 
notwithstanding  the  party's  ability  to  meet  his  obligations  de- 
pended largely  upon  his  success  in  the  action  in  which  the  wit- 
ness was  called.®     But  the  witness  was  incompetent  if  payment 

317;  Converse  v,  McKee,  14  Tex.  20.  165.     See  also    Latimer  v.    Sayre,  45 

But  under  the  peculiar   proviBions  of  Ga.  468. 

the  stat,utes  of  Georgia  it  was  held  that  6.  PauU  v.  Brown,  6  Esp.  34;  Nowell 

the  execution  debtor  was  not  compe-  v.  Dav.ies,  5  B.  &  Ad.  368;  27  E.  C.  L. 

tent  for  the  claimant.  Williams  v.  Kel-  96;  Barns  v.  Hatch,  3  N.  H.  304;  14 

sey,  6  Ga.  365  ;  Edwards  v.  Musgrove,  Am.  Dec.  369;  Youst  v.  Martin,  3  S.  & 

Dudley  (Ga.)  219.  R.  (Pa.)  423^  Boyer  v.  Kendall,  14  S. 

1.  Fault;.  Rogers,  5  T.B.Mon.(Ky.)  &  R.  (Pa.)  178;  Foster  v.  Wallace,  2 
167.  Mo.  231. 

In  detinue    against  the   sheriff,  the  Upon  a  plea  of  plene  administravit 

judgment  debtor  was  not  competent  an  unsatisfied  creditor  of  the  intestate 

for  the  sheriff  to  prove  the  property  was  a  competent  witness  for   the  de- 

his.    Bland  v.  Ansley,  a  B.  &  P.  N.  R.  fendant.     Davies  r.  Davids,    i    M.  & 

331 ;  Leiper  v.  Gewin,  8  Ala.  326;  Pratt  M.   345;  22    E.    C.    L.    330,    wherein 

V,  Stephenson,'  16  Pick.  (Mass.)  325;  Parke,  }.,  criticised  Craig  z;.  Cundell,  i 

Waller  v.  Mills,  3  Dev.  (N.  Car.)  517.  Campb.  381. 

2.  Bums  V,  Taylor,  3  Port.  (Ala.)  A  creditor  was  competent  to  prove 
187;  Pruit  V,  Lowry,  i  Port.  (Ala.)  loi.  his  debt,  in  support  of  a  petition  by  the 
But  in  an  action  against  an  ofHcer  for  a  administrator  for  leave  to  sell  real  es- 
false  return,  the  execution  debtor  was  tate.  Chamberlin  v.  Chamberlin,  4 
competent   for  the  plaintiff.     Limpus  Allen  (Mass.)  184. 

f.  State,  7  Blackf.  (Ind.)  43;Tajrlor  v.  6.  Warne  v.  Prentiss,  9  Mo.  544; 
Com.,  3  Bibb  (Ky.)  356.  And,  m  debt  Illinois  Mut.  F.  Ins.  Co.  v,  Marseilles 
against  an  officer  for  permitting  an  es-  Mfg.  Co.,  6  111.  236;  Gray  v.  Morey, 
cape,  the  execution  debtor  was  compe-  26  111.  409;  Noyes  v,  Sturdivant,  18 
tent  for  the  officer.  Bond  v.  Brady,  7  Me.  104;  Delaware,  etc.,  R.  Co.  v. 
Blackf.  (Ind.)  39;  Waters  v.  Burnet,  14  Irick,  23  N.  J.  L.  321 ;  Lillie  v,  Wilson, 
Johns.  (N.  Y.)  362.  Compare  Newell  2  Root  (Conn.)  517;  (^inlan  v.  Davis,' 
f.  Hoadley,  8  Conn.  381 ;  Pillsbury  v,  6  Whart.  (Pa.)  169;  Jones  v,  Brown- 
Small,  19  Me.  435.  field,  2  Pa.  St.  55;   Lothrop  v.  Wight- 

The  execution  debtor  was  competent  man,  41  Pa.  St.  297 ;  Hart  v,  Deamer, 

for  the  sheriff  in  an  action  to  recover  6  Wend.  (N.  Y.)  497;  Duel  v,   Fisher, 

the  amount  bid  for  the  property  at  the  4  Den.  (N.  Y.)  515;  Seaver  v.  Bradley, 

sheriff's    sale.     Yongue    v.    Aiken,   3  6  Me.  60. 

Strobh.  (S.  Car.)  533.  A  witness  who  had  a  written  order 

>.  Scales  V.  Southern  Hotel  Co.,  37  for  the  payment  of  his  claim  out  of  the 

Mo.  520;  Jones  v.  Northern  Liberties  amount  to  be  recovered  by  the  plaintiff 

Bank,  44  ra.  St.  253 ;  Enos  v,  Tuttle,  3  in  an  action,  was  held  incompetent  on 

Conn.  247.  the  ground  of  interest.   Peyton  v.  Hal- 

4.  Craig  v.  Cundell,  x   Campb.  381;  lett,  i    Cai.  (N.  Y.)  363;  Benedict  v. 

Owens  r.  Collinson,  3  Gill  &  J.  (Md.)  Brownson,  Kirby  (Conn.)  70.    But  the 

25;  Flinn  v.  Chase,  4  Den.  (N.  Y.)  85 ;  promise  of  an  order  for  the  amount  re- 

Marre  v.  Ginochio,  2  Bradf.  (N.   Y.)  covered  was  not  sufficient  to  exclude 
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of  his  demand  depended  entirely  upon  the  fate  of  the  cause  in 
which  he  was  called.^ 

2.  Judicial  Officers. — It  is  contrary  to  the  policy  of  the  law  to 
permit  a  judge  who  sits  at  the  trial  of  a  cause  to  be  examined  as 
a  witness  therein.^  If,  however,  a  judge  be  sitting  with  others, 
and  his  presence  on  the  bench  is  not  necessary,  he  may  be  ex- 
amined as  a  witness  ;  but  he  should  then  take  no  further  judicial 
part  in  the  trial.*  Neither  may  a  judge  be  required  to  testify  as 
to  what  took  place  on  the  trial  of  another  cause  at  which  he  pre- 
sided ;*  but  he  may  testify  as  to  collateral  matters  which  occurred 
in  his  presence  during  the  progress  of  the  trial.*  An  arbitrator 
is  a  competent  witness  to  prove  what  proceedings  took  place  be- 
fore him,  so  as  to  arrive  at  what  was  the  subject-matter  of  the 
adjudication,  but  he  may  not  be  questioned  as  to  the  reasons  of 
his  award.  "The  acts  of  the  arbitrators,  and  not  the  hidden 
operations  of  their  minds,  are  the  proper  subjects  of  inquiry."* 

the  'Witness.  Ten  Eyck  v.  Bill,  5  Wend.  Thornton,  4  Esp.  181.    But  in  an  action 

(N.  Y.)  55-  upon  an  award  it  has  been  held  that  an 

1.  Innis  V,  Miller,  2  Dall.  (Pa.)  50;  arbitrator  cannot  be  compelled  to  give 
M'Veaugh  v.  Goods,  i  Dall.  (Pa.)  63;  evidence  as  to  matters  which  occurred 
Marland  z\  Jefferson,  2  Pick.  (Mass.)  before  him  during  the  arbitration. 
240.  Johnson  v,  Durant,  4  C.  &  P.  327 ;  19 

In  an  action  concerning  the  title  to  £.  C.  L.  406;   Habershon  v.  Trobv,  3 

real  property,  a  judgment  creditor  of  Esp.    38;    Anonymous,    3    Atk.  044; 

the   plaintiff,  whose  judgment  would  Steward    v,   East-India   Co.,   2  Vem. 

become  a  lien  on  the  property  in  con-  380;  Ponsford  v.  Swaine,  Johns.  &  H. 

troversy  in  case  the  plaintiff  succeeded,  433.     See   2   Story's  Eq.   jur.,  §^  1457, 

was  not  a  competent  witness  for  the  1498;  i  Taylor  on  Ev.,  ^  938;  i  Greeni. 

plaintiff.     Russell   v,   Sprigg,    10   La.  on  Ev.,  §  249. 

421.  In  Ellis  V.  Saltau,  4C.  &  P.  327,  note 

2.  Ross  V.  Buhler,  2  Martin  N.  S.  (a) ;  19  E.  C.  L.  406,  Lord  Mansfield 
(La.)  312 ;  People  v.  Miller,  2  Park,  told  an  arbitrator  called  as  a  witness 
Cr.  Rep.  (N.  Y.)  197;  McMillen  v.  that  he  need  not  be  examined  unless  be 
Andrews,  10  Ohio  St.  112.     So  one  of  were  willing. 

three  referees  before  whom  a  cause  is  The  following  cases  will  serve  to  illus- 

being  tried  cannot  be  sworn  and  exam-  trate  some  matters  concerning  which 

ined  as  a  witness  in  the  cause,  the  other  judicial  officers  have  been  permitted  to 

two  not  being  authorized  to  proceed  testify;    thus,  a  justice   who  issues  a 

with  the  trial  without  him.     Morss  v.  process  is  competent  to  prove  on  what 

Morss,  II  Barb.  (N.  Y.)  510.  papers  the  process  issued.     Matter  of 

.   8.  Regicides  Trial,  Kel.  12  ;  5  How.  Hey  ward,  i  Sandf.  (N.  Y.)  701. 

St.  Tr.  1 181,  note.    See  also  Morss  v.  A  justice  of  the  peace  before  whom 

Morss,  II  Barb.  (N.  Y.)  510.  a  case  was  tried  is  competent  to  prove 

4.  Reg.  V.  Gazard,  8  C.  &  P.  595  ;  the  ground  upon  which  the  cause  was 
34  E.  C.  L.  542.  But  it  has  been  held  determined.  Taylor  v.  Larkin,  12  Mo. 
that  it  furnishes  no  ground  of  excep-  103;  49  Am.  Dec.  119. 
tion  if  a  judge  testifies  to  what  wit-  Upon  an  indictment  for  resisting 
nesses  have  testified  before  him,  with-  process,  the  justice  who  issued  it  is 
out  insisting  upon  his  right  to  be  competent  to  prove  his  oflictal  char- 
excused.  Welcome  v,  Batchelder,  23  acter.  Oliver  v.  State,  17  Ark.  508. 
Me.  85.  A  justice  is  competent  to  prove  his 

6.  Rex  v.  Earl  of  Thane t,  27  How.  docket  and  to  explain  entries  upon  it, 

St.  Tr.  847.  and  to  identify  the  cause  and  parties. 

6.  Duke  of  Buccleuch  v.  Metropoli-  Haven  v.  Green,  26  111.  252. 

tan  Board  of  Works,  L.  R.,  5   Exch.  It  is  contrary  to  the  policy  of  the 

227;   37   L.   J.   Exch.  177;   Martin   r.  law  to  permit  a  justice  of  the' peace  to 
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8.  Jnron. — In  early  English  practice  traverse  jurors  were  taken 
from  the  immediate  neighborhood  where  the  cause  of  the  litiga- 
tion occurred.  This  was  done  on  the  hypothesis  that  those  who 
knew  most  about  the  matter  in  controversy  were  best  able  to 
render  a  just  verdict,  but  this  theory  was  long  since  exploded, 
and  a  juror  is  not  now  permitted  to  communicate  informally  to 
his  associates  his  personal  knowledge  of  material  facts.  If  he  is 
cognizant  of  matters  material  in  evidence,  he  should  be  sworn  and 
examined  as  a  witness.' 

In  some  early  cases  in  England,  the  affidavits  of  jurors  were 
admitted  to  impeach  their  own  verdicts,*  but  in  the  time  of  Lord 
Mansfield  this  doctrine  was  completely  exploded,  and  since  that 
time  the  courts  have  consistently  refused  to  admit  jurors  to  prove 
misconduct  or  mistake  in  arriving  at  their  verdict.*     The  great 

contradict  as  a  witness  what  he  certified  New  Orleans  Imp.,  etc.,  Co.,   15  La. 

to  as  a  magistrate.  Highberger  t;.  Stiff-  160. 

ler,  21  Md.  338;  83  Am.  Dec.  593.  If  a  juror  knows  material  facts  not  in 

A    magistrate  before  whom  a  deed  evidence  he  should  declare  it  and  be 

was  acknowledged    is    not  precluded  sworn  as  a  witness.     Pennsylvania  v. 

from  testifying  to  the  legal  incapacity  Leach,  Add.  (Pa.)  353. 

of  the  grantor  at  the  time.     Truman  v.  It  is  a  violation  of  a  juror's  duty  to 

Lore,  14  Ohio  St.  144.  disclose  material  facts  concerning  the 

A  judge  before  whom  the  proof  of  a  cause  on  trial  for  the  first  time  in  the  jury 

deed  was  made  is  competent,  to  prove  room.     M'Kain   v.  Love,  2    Hill   (S. 

that  it  was  made  outside  of  the  state,  Car.)  506;  27  Am.  Dec.  401;  Green  v. 

thereby   showing  it  to  be  illegal  and  Hill,  4  Tex.  465;  Anderson  v.  Barnes, 

void.    Jackson  v.  Humphrey,  i  Johns,  i  N.  J.    L.  235;  Wood  River  Bank  v. 

(N.  Y.)498.  Dodge,  36  Neb.  708;    McWilliams  v. 

At  the  trial  of  an  issue  joined  upon  State  (Tex.  Crim.  App.   1893),  22  S. 

the  return  to  a  writ  of  mandamus  to  a  W.  Rep.  970. 

court,  the  individual  members'  of  the  Jurors    are  competent    witnesses  to 

court  are  competent  for  the  court,  Jus-  prove  what  testimony  was  given  before 

tices  V,  House,  20  Ga.  328 ;  and  where  a  them  in  a  trial  upon  which  they  served. 

note  signed  by  the  justices  of  the  in-  Hewett    z\    Chapman,    49    Mich.    4; 

ferior  court  is  sought  to  be  enforced  by  Merchants'  Bank   v.   Schulenburg,   48 

mandamus  against  the  county  treasurer,  Mich.  102. 

the   justices   are  competent   to   prove  2:  Metcalfe  v.  Deane,  Cro.  Eliz.  189; 

fraud  or  mistake  in  the  consideration  Parr  r.  Seames,  Barnes  438 ;  Phillips 

of  the  note.     Rogers  f.  Mandeville,  20  r.  Fowler,  Barnes  441.     See  also  Vi- 

Ga.  627.  cary  v.  Farthing,  Cro.  Eliz.  411 ;  Nor- 

If  a  third  person  brings  suit  upon  an  man  v.  Beamont,  Willes  487  (2). 

administrator's   bond   in   the   name  of  8.  Vaise  t'.  Delaval,  i  T.  R.  11;  Jack- 

the  ordinary,  the  latter  is  competent  son  v,  Williamson,  2  T.  R.  281;  Owen 

to  prove  the  bond.     Price  v.  Gregory,  v.  Warburton,  i  B.  &  P.  N.  R.  326;  Rex 

4  McCord  (S.  Car.)  261.  v.  Wooler,  6  M.  &  S.  366;  2  Stark,  iii; 

1.  Rex  V,  Rosser,  7  C.  &  P.  648;  32  3  E.  C.  L.  33S;  Harvev  v.  Hewett,  S 

E.  C.  L.  670;  Manley  v.  Shaw,  i  C  &  bowl.  P.  C.  598. 

M.  361 ;  41  E.  C.  L.  200  ;   Bennett  v.  Much  less  will  the  court  receive  evi- 

Hertford,  Sty.  233 ;  Fitzjames  v.  Moys,  dence  of   another  person  stating  that 

I  Sid.  133;  Rex  v.  Heath,  18  How.  St.  jurors  have  confessed  to  misconduct  in 

Tr.  123;  Rex  v,  Sutton,  i  M.  &  S.  532;  agreeing  upon   a   verdict.      Aylett    v. 

6  How.  St.   Tr.  1612,  note;  Pennsyl-  Jewel,  2  W.  Bl.  1299;  Clark  v,  Stcven- 

vania  v.  Leach,  Add.  (Pa.)  352;    Hau-  son,  2  W.  Bl.  803;  Straker  v.  Graham, 

sert^.  Com.  (Pa.),  5  Am.  L.  Reg.  N.  4  M.  &  W.  721 ;  Burgess  v,  Langley,  5 

S.  668;  State  v.  PoweU,  7  N.J.  L.  244;  M.  &  G.  722  ;  44  E.  C.  L.  377;  Davis 

Dunbar  v.   Parks,  2  Tyler  (Vt.)  217;  v.  Taylor,  2  Chitty  Rep.  268;  18  E.  C. 

Fellows'  Case,  5  Me.  335 ;  Rondeau  v.  L.   331 ;  McCray   v,  Stewart,  16  Ind. 
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weight  of  authority  in  the  United  States  is  in  support  of  the 
rule  laid  down  by  Lord  Mansfield.^     The  misconduct  of  jurors, 

377;  Drummond  v,   Leslie,  5   Blackf.  Ind.  339;  Honk  v.  Allen,  126  Ind.  568; 

(Ind.)453;  Clum  i;.  Smith,  5  Hill  (N.  Cain   v.  Cain,  i    B.   Mon.  (Kj.)  213; 

Y.)  560;  Taylor  v,  Everett,  2  How.  Pr.  Johnson  v,  Davenport,  3  J.  J.  Marsh. 

(N.Y.)  23;  Gale  v.  New  York  Cent.,  (Kj.)    393;    Taj^lor  v.  Gigcr,    Hard, 

etc.,  R.  Co.,  53  How.  Pr.  (N.  Y.  Su-  (Ky.)  595;  Steele  v,  Logan,  3  A.  K. 

preme    Ct.)    385;    Cain    Bros.  Co.  v.  Marsh.  (Ky.)  394;  Heath  v.  Conway, 

Wallace, 46 Kan.  138;  Com.!'.  Meserve,  i   Bibb  (Ky.)  398;  Doran  v.  Shaw,  3 

156  Mass.  61.  T.  B.  Monl  (Ky.)  415;  Lucas  v,  Can- 

1.  Curtiss  V,  Georgetown,  etc.,  Turn-  non,  13  Bush  (Ivy.)  650;  Com.  v,  Skeggs^ 

pike  Co.,  Cranch  C.  C.  81 ;   Holmead  3  Bush   (Kv.)  19;  Campbell  t^.  Miller^ 

v»    Corcoran,  2   Cranch    C.    C.    X19;  i  Martin  N.  S.  (La.)  514;  Digard  v. 

Mirick  v,  Hemphill,  Hempst.  (U.  S.)  Michaud,  9  Rob.  (La.)  387;  Sute  v. 

179;  Ladd  V,  Wilson,  1  Cranch  C.  C,  Caldwell,   3  La.  Ann.    435;    State   v. 

305 ;  Glaspell  v.  Northern  Pac.  R.  Co.,  Brette,6  La.  Ann.  653;  Cire  v.  Rightor, 

43  Fed.  Rep.  900;  Fuller  v,  Fletcher,  11  La.  Ann.  140;  Jeter  v.  Heard,  12  La. 

44  Fed.  Rep.  34 ;  Cloy  v.  Montgomery  Ann.  3 ;  State  v.  Millican,  15  La.  Ann. 
(Ala.  1894),  14  So.  Rep.  646 ;  Brister  v,  557;  Duhon  v.  Landry,  15  La.  Ann.  591; 
State,  26  Ala.  133 ;  Pleasants  v.  Heard,  Heffron  v.  Gallupe,55  Me. 563;  Studley 
15  Ark.  403;  Stanton  v.  State,  13  Ark.  v.  Hall,  22  Me.  198;  Greeley  t'.  Mansur, 
317;  Amsby  v.  Dickhouse,  4  Cal.  102;  64  Me.  211;  State  v.  Pike, 65  Me.  in; 
Castro  V.  Gill,  5  Cal.  40;  Wilson  v.  Bridge  f.  Eggleston,  14  Mass.  245 ;  Com. 
Berryman,  5  Cal.  44;  63  Am.  Dec.  78 ;  v.  Drew,  4  Mass.  399;  Murdock  v.  Sum- 
People  V,  Wyman,  15  Cal.  70;  Boyce  ner,  22  Pick.  (Mass.)  156;  Woodward 
V.  California  Stage  Co.,  25  Cal.  460;  v.  Leavitt,  107  Mass.  453;  9  Am.  Rep. 
Ex  f,  Sontag,  64  Cal.  528;  Knight  v,  49;  Cook  z\  Castner,  9  Cush.  (Mass.) 
Fisher,  15  Colo.  176;  Wray  v.  Carpen-  266;  Folsom  v.  Manchester,  11  Cush. 
ter,  16  Colo.  271 ;  State  v.  Freeman,  5  (Mass.)  334;  Boston,  etc.,  R.  Co.  v. 
Conn.  348;  Meade  v.  Smith,  16  Conn.  Dana,  i  Gray  (Mass.)  83;  Chadbourn 
346;  Haight  V.  Turner,  21  Conn.  593;  v,  Franklin,  5  Gray  (Mass.)  312;  Han- 
Howard  V,  Cobb,  3  Day  (Conn.)  310;  num  v,  Belchertown,  19  Pick.  (Mass.) 
Territory  t;.  King, 6  Dakota  131;  Croas-  311;  Dorr  v.  Fenno,  12  Pick.  (Mass.) 
dale  V.  Tantum,  6  Houst.  (Del.)  218;  521;  Hewett  v.  Chapman,  49  Mich.  4; 
Coker  v.  Hayes,  16  Fla.  368;  State  v.  St  Martin  v.  Desnoyer,  i  Minn.  156; 
Doon,  R.  M.  Charlt.  (Ga.)  x;  Bishop  61  Am.  Dec.  494;  Knowlton  v.  Mc- 
V.  State,  9  Ga.  121 ;  Hester  v.  State,  17  Mahon,  13  Minn.  386;  97  Am.  Dec.  236; 
Ga.  130;  Clark  v.  Carter,  12  Ga.  500;  State  t;.  Stokely,  16  Minn.  282;  State 
58  Am.  Dec.  485;  Brown  v.  State,  28  v.  Mims,  26  Minn.  183;  Bradt  v,  Rom- 
Ga.  199;  Coleman  v.  State,  28  Ga.  78;  mel,  26  Minn.  505;  State  v,  Lentz,  45 
McElven  v.  State,  30  Ga.  869;  Hoye  v.  Minn.  177;  State  v.  Coupenhaver,  39 
State,  39  Ga.  718;  Anderson  v.  Green,  Mo.  430;  Pi^atte  v.  CofTman,  33  Mo.  71; 
46Ga.  361;  King  v.  King,  49  Ga.  622 ;  Sawyer  v.  Hannibal,  etc.,  R.  Co.,  37 
Stafford  v.  State,  55  Ga.  591 ;  Moughon  Mo.  264;  90  Am.  Dec.  382;  State  v, 
V.  State,  59  Ga.  309;  Oatis  v.  Brown,  59  Underwood,  57  Mo.  40;  State  v.  Bran- 
Ga.  711;  Hill  V.  State,  64  Ga.  453;  stetter,  65  Mo.  149 ;  State  t^.  Alexander, 
Jacobs  V.  Dooley ,  i  Idaho  41 ;  Forester  66  Mo.  148 ;  Ryan  v.  Kelly,  9  Mo.  App- 
V.  Guard,  i  111.  74;  12  Am.  Dec.  141 ;  592  ;  State  v.  Ayer,  23  N.'  H.  301 ;  Fol- 
Martin  v.  Ehrenfels,  24  III.  187 ;  Allison  som  v.  BraM'n,  25  N.  H.  114;  Leighton 
V,  People,  45  111.  37 ;  NiccoUs  v.  Foster,  v,  Sargent,  31  N.  H.  119;  64  Am.  Dec. 
89  111.  386;  Palmer  v.  People,  138  111.  323;  Walker  t;.  Kennison,  34  N.  H.257; 
356;  Frank  v.  Taubman,  31  111.  App.  Breck  v,  Blanchard,  27  N.  H.  100; 
592;ChicagoSanitaryDist.  i/.CuUerton,  Nichols  v.  Suncook  Mfg.  Co.,  24  N.  H. 
147  111.  385;  Bennett  v.  State,  3  Ind.  437;  Smith  v.  Smith,  50  N.  H.  212: 
167;  Dunn  V,  Hall,  8  Blackf.  (Ind.)  32;  Schenck  v,  Stevenson,  2  N.  J.  L.  365; 
Conner  v.  Winton,  8  Ind.  315;  65  Am.  Brewster  v.  Thompson,  i  N.J.  L.  36; 
Dec.  761 ;  Elliott  v.  Mills,  10  Ind.  371 ;  Dare  v.  Ogden,  i  N.  J.  L.  107;  Randall 
Sinclair  v,  Roush,  14  Ind.  450;  Hughes  v,  Grover,  i  N.  J.  L.  175;  Den  v.  M'Al- 
i;.  Listner,  23  Ind.  396;  Haun  t;.  Wilson,  lister,  7*  N.  J.  L.  46;  (I^lark  v.  Read,  5 
28  Ind.  29i6;  Stanley  v,  Sutherland,  54  N.  J.  L.  560;  Hutchinson  v.  Consumers 
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however,  may  be  proved  by  other  persons  who  observe  it,*  and  in 

that  case  the  affidavits  of  jurors  may  be  read  in  support  of  their 
verdict.* 
The  obligation  of  secrecy  imposed  upon  grand  jurors  is  due  to 

Coal  Co.,  36  N.J.  L.  24;  Lindauer  v.  Orwrmled  Oaiei. — Grinnell  v,  Phil- 
Teeter,  41  N.  }.  L.  256;  Dana  v.  Tuck-  lips,  i  Mass.  541 ;  Smith  v.  Cheetham^ 
er,  4  Johns.  (N.  Y.)  487;  Clum  v.  3  Cai.  (N.  Y.)  57. 
Smith,  5  Hill  (N.  Y.)  560;  People  v.  In  Iowa,  the  affidavits  of  jurors  may 
Carnal,  i  Park.  Cr.  Rep.  (N.  Y.)  256;  not  be  read  for  the  purpose  of  impeach- 
Brownell  v.  McEwen,  5  Den.  (N.  Y.)  ing  the  verdict,  but  they  may  be  read 
367;  Taylor  v,  Everett,  3  How.  Pr.  (N.  in  support  of  a  motion  for  a  new  trial 
Y.  23;  Green  v.  Bliss,  12  How.  Pr.  (N.  if  they  do  not  tend  directly  to  impeach 
Y.  Supreme  Ct.)  428 ;  People  v.  Co-  the  verdict.  Cook  v.  S^'pher,  3  Iowa 
lumbia  Common  Pleas,  i  Wend.  (N.  484;  Buttv.  Tuthill,  10  Iowa585;  Stew- 
Y.)  207 ;  Clark  v,  Lude,  63  Hun  (N.  Y. )  art  v.  Burlington,  etc.,  R.  Co.,  11  Iowa 
363;  Suttrel  V.  Dry,  i  Murph.  (N.  Car.)  62 ;  Wright  v,  Illinois,  etc.,  Tel.  Co., 20 
94;  State  V,  M'Leod,  i  Hawks.  (N.  Iowa  195;  Hall  v.  Robison,  25  Iowa 
Car.)  344;  State  v.  Smallwood,  78  N.  91 ;  Cowles  v.  Chicago,  etc.,  R.Co.,  32 
Car.  560;  Johnson  v.  Parrotte,  34  Neb.  Iowa  515 ;  Garretty  v.  Brazell,  34  Iowa 
26;  Wells  T'.  State,  11  Neb.  409;  Cline  100;  Walker  v.  Dailey,  87  Iowa  375. 
7\  Broy,  I  Oregon  89;  Oregon,  etc.,  R.  In  Kansas,  affidavits  of  jurors  may 
Co.  V,  Oregon  Steam  Nav.  Co.,  3  Ore-  be  read  in  support  of-  a  motion  for  a 
gon  178;  Cluggage  v.  Swan,  4  Binn.  new  trial,  but  they  may  not  be  read  to 
(Pa.)  150;  5  Am.  Dec.  400;  Willing  v.  impeach  the  verdict  on  any  ground  es- 
Swasey,  i  Browne  (Pa.)  123;  White  v,  sentially  necessary  to  consider  in  mak- 
White,  5  Rawle  (Pa.)  61;  Smalley  v.  ing  up  the  verdict.  Staters.  Home,  9 
Morris,  157  Pa.  St.  349;  Tucker  v,  Kan.  119;  Perry  v.  Bailey,  12  Kan.  539; 
South  Kingstown,  5  R.  I.  558;  Luft  v,  Johnson  v.  Husband,  22  Kan.  277. 
Lingane,  17  R.  I.  420;  Garside  v.  Ladd  In  Montana^  it  is  provided  by  stat- 
Watch  Case  Co.,  17  R.  I.  694;  State  ute  that  the  affidavits  of  jurors  may  be 
V,  Tindall,  10  Rich.  (S.  Car.)  212;  received  to  prove  that  the  verdict 
Smith  v.  Culbertson,  9  Rich.  (S.  Car.)  was  the  result  of  a  determination  by 
X06;  Gaines  v.  White,  i  S.  Dak.  434;  chance.  Gordon  v,  Trevarthan,  13 
Murphy   r.   Murphy,  i    S.   Dak.  316;  Mont.  387. 

Mason  v.  Russel,  i  Tex.  721;  Burns  v.  In   Tennessee^  the  rule  is  that  affi- 

Paine,  8  Tex.  159;  Johnson  v.  State,  27  davits  of  jurors  should  not  be  read  on 

Tex.  759;  Davis  i;.  State,  43  Tex.  189;  applications  for  new  trials,  except  in 

Letcher  v,  Morrison,  79  Tex.  240 ;  Peo-  extraordinary  cases.    Fish  v.  Cantrell,  2 

fie  V.  Flynn,  7  Utah  378;  Homer  v,  Heisk.  (Tenn.)  579;  Larkins  v.  Tarter^ 

nter-Mountain  Abstract  Co.,  9  Utah  3  Sneed  (Tenn.)  601;  Scott  v.  State,  7 

193;  Robbins    v.  Windover,    2    Tyler  Lea  (Tenn.)  232. 

(Vt.)  11;  Downer  v.  Baxter,  30  Vt.  467;  Jurors  will  not  be  allowed  to  stultify 
Sheldon  v.  Perkins,  37  Vt.  550;  Price  themselves  and  vitiate  their  verdict  by 
V.  Warren,  I  Hen.  &  M.  (Va.)  385;  swearing  that  they  misunderstood  the 
Shobet'.  Bell,  i  Rand.  (Va.)  39;  Harns-  charge  of  the  court.  Scruggs  v.  State, 
barger  v.  Kinney,  6  Gratt.  (Va.)  287;  90  Tenn.  81;  citing-  Norris  v.  State,  3 
Koiner  t'.  Rankin,  II  Gratt.  (Va.)  420;  Humph.  (Tenn.)  333;  39  Am.  Dec. 
Buirs  Case,  14  Gratt.  (Va.)  632;  How-  175;  Saunders  v.  Fuller,  4  Humph, 
ard  V.  McCall,  21  Gratt.  (va.)  212;  (Tenn.)  518;  Wade  v.  Ordway,  i 
Read  v.  Com.,  22  Gratt.  (Va.)  924;  Baxt.  (Tenn.)  229;  Roller  v,  Bach- 
Thomas  v.  Tones,  28  Gratt.  (V a.)  383;  man,  5  Lea  (Tenn.)  160;  Richard- 
Steptoe  v.  Flood,  31  Gratt.  (Va.)  323;  son  v.  McLemore,  5  Baxt.  (Tenn.) 
Buchanan  v.  Reynolds,  4  W.  V a.  681;  586;  Cartwright  v.  State,  12  Lea 
Lewis  V.  McMullin,  5  W.  Va.  582;  Ed-  (Tenn.)  621. 

mister  v.  Garrison,  18  Wis.  594;  Birch-  1.  Wright  xk  Abbott,  160  Mass.  395; 

ard  V,  Booth,  4  Wis.  67 ;  Shaw  v.  Fisk,  Haun  v,  Wilson,  28  Ind.  297. 

21  Wis.  368;  94  Am.  Dec.  547;  Schultz  2.  Barlow  v.  State,  2  Blackf.  (Ind.) 

V.  Catlin,  78  Wis.  611.    Compare  Ex  p,  114;    Haun   v.   Wilson,  28   Ind.   296; 

Caykendoll,  6  Cow.  (N.  Y.)  53;  Sar-  Dana  v.  Tucker,  4  Johns.  (N.  Y.)  487; 

gent  V. ,  5  Cow.  (N.  Y.)  106.  People  v,  Murray,  94  Cal.  212. 
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the  public  rather  than  to  the  witnesses  who  testify  before  them, 
and  when  justice  requires  it,  as  in  a  prosecution  for  perjury  com- 
mitted before  the  grand  jury,  they  may  be  called  as  witnesses  to 
prove  who  testified  before  them  and  what  testimony  was  given.* 
But  according  to  the  weight  of  authority,  they  are  not  competent 
to  undo  their  own  work  by  showing  facts  which  will  vitiate  an 
indictment  found  by  them.* 

4.  Defect  of  ITnderstaiidiiig — a.  Immaturity  of  Mind— (See  In- 
fants, vol.  ID,  p.  619). — The  test  of  an  infant's  competency  is  his 
ability  to  comprehend   the   meaning  of  an  oath.*     The  court, 

1.  Fen  wick's  Case,  5  Horg.  St.  Tr.  not  be  urged  by  the  witness  himself, 
72;  Sands  v.  Robison,  12  Smed.  &  when  it  would  defeat  justice,  and  thus 
M.  (Miss.)  704;  51  Am.  Dec.  132;  encourage  witnesses  before  that  body 
Rocco  V,  State,  37  Miss.  357;  People  to  commit  perjury  by  false  statements 
V.  Young,  31  Cal.  564;  Burnham  v,  or  the  suppression  of  the  truth.  For 
Hatfield,  5  Blackf.  (Ind.)  21;  Shattuck  it  is  obvious  that  if  grand  jurors  are,' 
V.  State,  II  Ind.  473;  State  v.  Benner,  through  all  time  and  to  all  purposes, 
6^  Me.  267;  Gordon  v.  Com.,  92  Pa.  prohibited  from  disclosing  and  pror- 
SU  216;  37  Am.  Rep.  672;  Com.  v,  ing  the  testimony  of  witnesses  before 
Green,  126  Pa.  St.  531;  Com.  t;.  Mc-  them,  there  is  a  perfect  exemption  from 
Comb,  157  Pa.  St.  6x1;  Clanton  v.  temporal  penalties  of  perjury  before  a 
State,  13  Tex.  App.  139  {overruling-  grand  jury.  The  consequences  of  such 
Rubjr  V,  State,  9 Tex.  App.  3^3) ;  Com.  a  doctrine  would  be  alarming,  for,  bc- 
V,  Mead,  12  Gray  (Mass.)  1.^7;  71  Am.  sides  the  danger  of  tempting  the  wit- 
Dec.  741;  Way  V,  Butterworth,  106  nesses  to  commit  so  g^at  a  crime  with- 
Mass.  76;  Izer  v.  State,  77  Md.  no;  out  the  fear  of  punishment,  grand 
Crocker  v.  State,  Meigs.  (Tenn.)  127 ;  jurors  would  have  no  credible  evidence 
Jones  V.  Turpin,  6  Heisk.  (Tenn.)  i8x ;  on  which  to  act,  on  the  one  hand,  and 
People  V.  Hulbut,  4  Den.  (N.  Y.)  the  citizen,  on  the  other,  would  be  de- 
133  i  47  •^i^-  I^ec.  244.  prived  of  one  of  his  most  boasted  and 

Thus,  in  an  action  for  malicious  pros-  valuable  protections  against  arbitrary 

ecution,  one  of  the  grand  jurors  may  be  accusations  and  arrests.'* 

called  to  prove  the  fact  that  the  defend-  But  in  Imlay  v.  Rogers,  7  N.  J.  L. 

ant  was  the  prosecutor.  Sykes  v.  Dun-  347,  the  court  refused  to  admit  a  grand 

bar,    Sel.    N.    P.    1305 ;   Freeman    v.  juror  to  prove  that  a  witness,  who  had 

Arkell,  i  C.  &  P.  135;  White  v.  Fox,  been   examined,  swore  differently  be- 

I    Bibb  (Ky.)   369;  4  Am.    Dec.  643;  fore  the  grand  jury. 

Huidekoperv.  Cotton, 3  Watts  (Pa.)  56.  Where  there  was  a  misnomer  in  an 

So  a  member  of  the  grand  jury  may  indictment,  it  was  held  that  a  grand 

be  called  to  testify  that  a  certain  per-  juror   was  not  competent  to  prove  who 

son  did  not  testify  before  them.     Com.  was    meant.     State  v,    Wammack,  70 

t\  Hill,  II  Cush.  (Mass.)  137.  Mo.  410. 

The  fact  that  a  witness  sat  as  one  of  2.  Rex  v.  Marsh,  6  Ad.  &  El.  236;  33 

the  grand  jury  which  found  an  indict-  £.   C.  L.  66 ;  State  t\  Fasset,  16  Conn, 

ment,  does  not  render  him  incompe-  457;  State  r.  Hamlin,  47  Conn.  95;  36 

tent  as  a  witness  for  the  prosecution  Am.  Rep.  54 ;  Gitchell  v.  People,  146 

upon  the  trial  of  the  prisoner.     State  III.  175;   State  v.   Baker,  20  Nio.  330; 

V.  McDonald,  73  N.  Car.  346.  State  v.  Gibbs,  39  Iowa  318;  State  v. 

In  State  T'.B  rough  ton,    Ired.(N.Car.)  Davis,  41  Iowa  311;  State  v.  Mewher- 

96;  45  Am.  Dec.  507,  Ruffin,  C.  T.,  after  ter,   46  Iowa  88 ;  State  v.  Oxford,  30 

commenting  on    the   reasons    for    the  Tex.  428. 

secrecy    of    grand    juries,   said:  **But  But  it  has   been  held   that  a  grand 

that  is  the  immunity  of  the  public  and  juror  is  a    competent    witness    as  to 

not  the  privilege  of  the  witness,  and,  whether  twelve  of  the  panel  concurred 

therefore,  it  would  seem  that  the  rule  in  the  finding  of  an  indictment.    Low's 

should  create  an  obligation  on  the  con-  Case,  4  Me.  439;  People  v,  Shattuck,  6 

science  of  the  juror  and  be  enforced  by  Abb.  N.  Cas.   (N.  Y.  Buffalo  Super, 

a  court  only  when  the  public  justice  Ct.)  33. 

may  be  advanced  by  it,  and  that  it  can-  8.  Flanigan   v.    State,    25   Ark.  96; 
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upon  inquiry,  decides  the  question;^  and  it  is  only  for  gross 
abuse  of  discretion  that  an  appellate  court  will  revise  its  decision.^ 
b.  Idiots,  Insane  Persons,  etc. — All  persons  who  are  exam- 
ined as  witnesses  must  be  fully  possessed  of  their  understanding ; 
that  is,  such  understanding  as  enables  them  to  retain  in  memory 
the  events  of  which  they  have  been  witnesses,  and  gives  them  a 
knowledge  of  right  and  wrong ;  therefore,  idiots  and  lunatics  while 
under  the  influence  of  their  malady,  not  possessing  their  share  of 
understanding,  are  excluded.' 

Hoist  v.  State,  33  Tex.  App.  I ;  59  Am.  The  examination,  it  has  been  said. 

Rep.  770;  Oliver  v.  Com.,  77  Va.  590;  should  be  made  by  the  court  itself;  it 

State  V.  Michael,  37  W.  Va.  565;  Jones  cannot  be  safelj  left  to  counsel.  Hughes 

V.  Brooklyn,  etc.,  Co.  (Brooklyn  City  v.  Detroit,  etc.,  R.  Co.,  65  Mich.  10. 

Ct),  3  N.Y.  Supp.  253;  Davis  t;.  State,  Ap  to  illustrative  tests  of  a  child's 

31.  Neb.  247 ;  McGuff  v.  State,  88  Ala.  competency ,  see  Carter  v.  State,  63  Ala. 

147;  Sandfordv.  Hestonville,  etc.,  Co.,  54;  35  Am.  Rep.  4;  Beason  v.  State,  73 

136  Ps.  St.  84.  Ala.  191 ;  State  v.  Belton,  24  S.  Car.  185; 

See,  generally,  Givens  v.  Com.,  39  58  Am.  Rep.  245;  Vincent  v.  State,  3 

Gratt.  (Va.)  830;  Spears  V.  Snell,  74  N.  Heisk.  (Tenn.)  130;  Com.  v.  Carey,  3 

Car.  3io;  Stater.  Lattin,  29  Conn.  ^89;  Brews.  (Pa.)  404;  Reg.  v.  Holmes,  3 

Warner  v.  State,  25  Ark.  448 ;  People t^.  F.  &  F.  788;  Logston  v.  State,  3  Heisk. 

Bemal,  10  Cal.  65.  (Tenn.)  414 ;  Draper  v.  Draper,  68  111. 

A  boy  of  fourteen  years,  who  said  that  19;  Davidson  v.  State,  39  Tex.  129 ;  Mc- 

he  knew  it  was  wrong  to  tell  a  lie,  but  ICelton  v.  State,  S8  Aia.  181 ;  Territory 

did  not  know  that  he  would  be  punished  v,  Duran,  3  N.  Mex.  134. 

if  he  swore  falsely,  is  an  incompetent  The  competency  must  be  determined 

witness.    McKelton  v.  State,  80  Ala.  in  the  presence  of  the  party  against 

181 ;  Johnson  V.  State,  76  Ga.  76.  whom   the  child  is   called  to  testify. 

A  boy  of  six  mav  testify  if  the  court  Peoples.  McNair,2i  Wend.  (N.Y.)  608. 

finds  him  qualified.     Buck  v.  People's  t.  Brown  v.  State,  2  Tex.  App.  115; 

St,  etc.,  R.  Co.,  46  Mo.  App.  5^5.  Williams  v.  State,  i3  Tex.  App.  127; 

In  most  jurisdictions  the  settled  rule  Ake  v.  State,  6  Tex.  App.  398 ;  32  Am. 

is  that  a  child  cannot  be  examined  with-  Rep.  586;  Hawkins  v.  State,  27  Tex. 

out  being  sworn.   State  v.  Tom,  8  Ore-  App.  273 ;  State  v.  Edwards,  79  N.  Car. 

gon  178;   State  v.  Doherty,  2   Overt  648;  State  v.  Manuel,  64  N.  C5ar.  601 ; 

(Tenn.)  80;   People  v,  Frindel,  58  Hun  State  v.  Levy,  23  Minn.  104;  23  Am. 

(N.  Y.)  482.  Rep.  678;  State  v,  Jackson,  9  Oregon 

In  one  case  it  was  held  that  if  a  child  457 ;  State  v.  Severson,  78  Iowa  653 ; 

appeared  to  possess  a  sufficient  sense  State  v.  Richie,  28  La.  Ann.  327;  26 

of  the  danger  and  wickedness  of  false  Am.  Rep.  100 ;  Com.  v,  Mullins,  2  Allen 

swearing,  he    could  be  a  witness,   no  (Mass.)  296;  Washburn  v.  People,  10 

matter  what  his  age.     Com.  v.  Hutch-  Mich.  374 ;  State  v.  Scan  Ian,  58  Mo. 

inson,  10  Mass.  335.     See  also  State  v.  306;  Buck  v.  People's  St.,  etc.,  R.  Co., 

Morea,  3  Ala.  278;  Wade  v.  State,  50  46  Mo.  App.  555;  State  v.  Jefferson,  77 

Ala.  164;  Cadmus  r.  St.  Louis' Bridge,  Mo.  138;    Ridenhour  v,  Klansas  Citj 

etc.,  Co.,  15  Mo.  App.  86;  Blackwell  v.  Cable  R.  Co.,  io3  Mo.  388;  Smith  v. 

State,  II  Ind.  196.  Com.,  85  Va.  934;  Van   Pelt  v.  Van 

1.  State  V.  Doyle,  107  Mo.  36;  Moore  Pelt,  3  N. }.  L.  302;  Peterson  v.  State, 

i\  State,  79  Ga.  498;  Brashears  v.  West-  47  Ga.  534. 

em  Union  Tel.  Co.,  4c  Mo.  App.  433 ;  When  a    boy  twelve  years   of  age 

State  V.  Michael,  37  W.  Va.  565 ;  State  stated  on  his  voir  dire  th^t  ''it  was  wrong 

V.  Whittier,  21  Me.  347 ;  38  Am.  Dec.  to  tell  a  lie,  and  that,  if  he  told  a  lie,  he 

372;  Simpson  v.  State,  31  Ind.  90.  would  be  punished,"  the  court  did  not 

When  he  is  under  fourteen  years  of  abuse  its  discretion  in  permitting  him 

age,  his  competency  is  to  be  determined  to  testify.    Parker  v.  State  '(Tex.  Crim. 

by  the  court  on  proper  examination.  App.  1^3),  21  S.  W.  Rep.  604. 

Iiawkins  v.  State,  27  Tex.  App.  27^;  8.  Coleman  t^  Com.,  25  Gratt.  (Va.) 

Ridenhour   v.  Kansas  City  Cable  K.  865;    18   Am.   Rep.  711;   Hartford  v. 

Co.,  102  Mo.  370.  Palmer,  16  Johns.  (N.  Y.)  143;  Can- 
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Thus,  an  idiot  is  incompetent  to  testify ;  and,  as  his  infirmity 
is  incurable,  he  can,  under  no  circumstances,  become  competent.* 

A  witness  is  not  excluded  merely  because  he  is  a  lunatic.  That 
is  not  enough  per  se  to  exclude  him ;  but  he  must,  at  the  time  of 
the  examination,  be  so  under  the  influence  of  his  malady  as  to  be 
deprived  of  that  "  share  of  understanding  which  is  necessary  to 
enable  him  to  retain  in  memory  the  events  of  which  he  has  been 
witness,  and  gives  him  a  knowledge  of  right  and  wrong."  This  is 
the  test  of  competency ;  and,  if  at  the  time  of  his  examination 
the  witness  has  this  degree  of  understanding,  he  is  competent.* 

nady  v.  Lynch,  27  Minn.  435;  Huling  or  who  were  in  that  condition  when  the 

V,  Huling,  32  111.  App.  519.  events    happened    of  which  thej  are 

It  18  provided  by  Gen.  Stats,  of  Min-  called  to  testify,  as  well  as  other  per- 

nesota^  1878,  ch.  73,  §  7,  that  persons  sons  who,  after  being  examined  by  the 

**who  are  of  unsound  mind  or  intoxi-  court,  appear  not  to  possess  sufficient 

cated  at  the  time  of  their  production  intellect  to  relate  transactions  in  respect 

for  examination,''  shall  be  incompetent,  to  which  they  are  interrogated,  or  who 

It  was  held  that  it  was  the  intent  of  do  not  understand  the  obligations  of  an 

the  statute  to  exclude  persons  as  wit-  oath,'    are  absolutely   incompetent  to 

nesses  only  when  unsound  or  intoxi-  testify.      Code  Crim.  Proc.,   art  730, 

cated  to  a  degree  that  would  exclude  subdivisions   i,  2.    Under  the   plain, 

them  at  common    law.    Cannadv    v.  unambiguous  and  imperative  language 

Lynch,  27  Minn.  435.     Compare  Clem-  of  our  statute  we  arc  compelled  to  hold 

ents  V,  McGinn   (Cal.   1893),  33   P^^*  ^^^  B,\xch  persons  are  totally  incom- 

Rep.  920.  petent  and  inadmissible  as  witnesses. 

Inflrmlts^  of  Peraoni  f^m  Age. — Testi-  There  is  no  exception  to  this  statutory 

mony  of  a  person  eighty  years  of  age  was  rule." 

held  insufficient  upon  an  issue  in  chan-  1.  Rapalje's  Witnesses,  f  3;  Phebe  r. 

eery  as  to  the  fairness  of  a  conveyance.  Prince,  Walk.  (Miss.)  131 ;  Gebhart  v. 

his  memory  being  too  impaired  to  rec-  Shindle,  15  S.  &  R.  (Pa.)  235;  2  Taylor 

ollect  whether  he    made  alleged  pinr-  (Text- Book  ed.),  ^  1240. 

ments,  amounting  to  $1,300,  in  i86x,  An  idiot  is  defined  by  Sir  Edward 

1862,  1863,  1864,  or  1865,  or  whether  he  Coke  to  be  one  who,  from  his  nativity, 

got  any  of  the  money  from  the  grantor,  is,  by  a  perpetual  infirmity,  non  comfos 

his  son-in-law.     McCutchen  x\  Pigue,  mentis.    Co.  Lit.  247a.   But  Mr.  Whar- 

4  Heisk.  (Tenn.)  565.  ton  says:  **It  was  held  that  an  idiot 

At  the  trial  of  an  action,  a  witness  was  inadmissible,  and  so  of  a  lunatic, 

seventy -eight    years    old,    with    little  It  is  now  settled,  however,  that  in  all 

knowledge  of  passing  events,  and  but  a  cases,  either  an  idiot  or  a  lunatic  mav 

feeble  memory  of  past  transactions,  who  be  received,  if,  in  the  discretion  of  the 

did   not  know,  while  upon  the  stand,  court,  he    appears   to   have  sufficient 

where  he  staj^ed  the  night  before,  or  understanding  to  apprehend  the  obli- 

where  he  came  from  to  Uie  court  room,  gation  of  an  oath,  and  be  able  to  give  a 

and  seemed  to  have  absolutely  no  mem-  correct  Answer  to  the  questions  put" 

ory  in  reference  to  the  recent  events  in  Whart.  Crim.  Law,  §  752.  Thus  implj- 

his  life,  was  permitted  to  testify  as  to  ing  that  an  idiot  may  have  lucid  inter- 

the  circumstances  attending  a  convey-  vals,  or  be  of  sufficient  understanding 

ance   executed  to  him  some  six  years  to  comprehend  the  nature  of  an  oath, 

previously.     It  was  held  that  his  testi-  2.  Coleman  v.  Com.,  25  Gratt  (Va.) 

mony    was    worthless.      Woodhull  v,  865;    18  Am.  Rep.   711;   Holcomb  f. 

Whittle,  63  Mich.  575.  Holcomb,  28  Conn.  177;  Worthington 

Texas, — In  Lopez  v.  State,  30  Tex.  f.   Mencer,  96   Ala.  310;   Walker  r. 

App.  487,  the  court  said :  **  But  under  State,  97  Ala.  85. 

our  statute  declaring  the  persons  in-  In  Reg.  v.  Hill,  20  L.J.  M.  C  222;  5 

competent  to   testify,    it  is  expressly  Eng.  L.  &  Eq.  547,  it  was  held  that  the 

provided  that  *'  insane  persons  who  are  mere  fact  of  insanity   is  not  enough 

in  an  insane  condition  of  mind  at  the  per  se  to  exclude  a  witness.  The  judges 

time  when  they  are  offered  as  witnesses,  were  all  of  opinion  that  if,  at  the  time 
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Thus  a  lunatic  is  competent  during  a  lucid  interval.^ 

And  a  witness,  though  of  unsound  mind  at  the  time  of  the  ex- 
amination, may  testify,  if  it  appears  that  he  has  sufficient  intel- 
lect to  understand  the  obligation  of  an  oath  and  to  be  able  to 
give  a  correct  account  of  the  matters  which  he  has  seen  or  heard 
in  reference  to  the  questions  in  issue.* 

But  a  witness  permanently  insane  and  unable  to  understand 
the  obligation  of  an  oath  is  incompetent.' 

A  witness  is  presumed,  upon  reaching  the  age  of  fourteen,  to  b6 
competent,  and  to  exclude  him  upon  the  score  of  idiocy  or  insan- 
ity, the  defect  in  the  understanding  must  ordinarily  be  shown  by 
the  party  objecting  to  his  competency ;  not  upon  his  preliminary 
examination,  but  by  testimony  aliunde.^ 

The  burden  of  proof  as  to  restoration  to  sanity  rests  upon  the 
party  offering  the  witness.     Thus,  an  inquisition  of  lunacy  found 

of  his  examination,  he  appeared  to  the  tency.     And  it  has  been  held  that  one 

judge  to  be  of  sufficient  understanding  who  has  been    adjudged    restored  to 

to  distinguish  between  right  and  wrong  sanity  may  testify  as  to  facts  that  oc- 

— to  appreciate  the  nature  and  obliga-  curred  while  he  was  under  guardian- 

tion  of  an  6ath — then  he  was  admissi-  ship  as  insane.    Sarbach  v,  Jones,  ao 

ble;  all  beyond  was  matter  affecting  Kan.  497.     Compare  Endel  v.  Walls, 

the  weight   of  his  testimony  and  his  16  Fla.  786. 

credit  as  a  witness,  and  was,  therefore,  1.  Evans  v,  Hettich,  7  Wheat.  (U. 

matter  for  the  consideration  of  a  jury.  S.)  453;  Campbell  v.  State,  23  Ala.  44. 

"If,''  says  Coleridge,  J.,  *'  his  evidence  2.  District  of  Columbia  r.   Armes, 

had,  in  the  course  of  the  trial,  been  so  107  U.  S.  519;  Reg.  v.  Hill,  5  Cox  C.  C. 

tainted  with'  insanity  as  to  be  unworthy  259 ;  Coleman  v.  Com.,  25  Gratt.  ( Va.) 

of  credit,  it  was  the  proper  function  of  865;  18  Am.   Rep.    711 ;    Worthington 

the  jury  to  disregard  it,  and  not  to  act  %>,  Mencer,  96  Ala.    310;  Cannady  f. 

upon  it."  Lynch,  27   Minn.    435;   see,  however, 

Oondltion  of  the  Wltneaa  at  the  Time  Lopez  v.  State,  30  Tex.  App.  487. 

of  the  Brent  to  Which  He  Tettlflea. — **A  8.  Armstrong  v,  Timmons,  3  Harr. 

respectable   text  writer  observes  that  (Del.)  343;  Livingston  v.  Kiersted,   xo 

the  witness,  to  be  competent,  must  have  Johns.  (N.  Y.)  362. 

been  in  possession  of  his  intellect  at  4.  Robinson   v,  Dana,   16   Vt.    474. 

the  time  of  the  event  to  which  he  testi-  In  that  case  the  court  said:   ''But  a 

lies,  as  well  as  at  the  time  of  the  exam-  witness  of  fourteen  is  regarded  by  the 

ination,  and   that  it  ought  to  appear  law  as  having  arrived  at  the  age  of 

that  no  serious  fit  of  insanity  had  inter-  maturity  and  as  competent  to  give  tes- 

vened  so  as  to  cloud  his  recollection  timony,  and  whatever  exists  that  would 

and  to  cause  him  to  mistake  the  illu-  exclude  him  from  being  a  witness,  ex- 

sions  of  the  imagination  for  the  events  cept  in  case  of  being  interested,  should 

he  had  witnessed.'*    Rapalje's  Witness-  be  established   by   testimony  aliunde. 

es,  §  4.  citing  Allison's  Pr.  436.  If  a  witness  is  objectionable  on   the 

And  it  is  expresslj'  provided  by  Texas  ground  of  legal  infancy,  is  wanting  in 

Code   of    Civ.   Proc,  art  730,    subd.  a  sense  of  moral  obligation,  is  a  luna- 

I,  2,  that  persons  "who  were  insane  tic,  or  non  compos^  he  cannot  be  per- 

when  the  events  happened  of  which  mitted  to  testify;  but  the  fact  should 

they  are  called  to  testify  are  incompe-  not  be  proved  by  the  witness  himself, 

tent  as  witnesses."     Lopez  v.  State,  30  — for  he  is  as  unsuitable  to  prove  or 

Tex.  App.  487.  disprove    those    facts    as    any  other. 

But    in    Holcomb    v,   Holcomb,   28  .    .    .  Perhaps  the  court  may  exercise 

Conn.  177,  it  was  held  that  the  ques-  a  discretion,  in  allowing  this  prelimi- 

tion    whether   a  person  who  has  ap-  nary  examination  of    a  witness  over 

peared  as  a  witness  was  insane  at  the  fourteen,  but  it  is  not  error  in  the  court 

time  of  the  event  goes  to  the  credibility  to  refuse  it.'* 

of  the  witness  and  not  to  his  compe-  This  is  the  general  rule  that  a  party 
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against  one  is  prima  feicie  evidence  of  his  incompetency,  and  un> 

less  it  be  overcome  by  evidence  of  his  sanity,  he  should  not  be 
permitted  to  testify,  even  as  against  one  not  a  party  to  the  pro- 
ceedings in  lunacy.^ 

The  question  as  to  whether  a  monomaniac  is  competent  is  one 
upon  which  the  text  writers  dififer,  and  upon  which  there  seems 
to  be  no  direct  adjudication,^  unless  a  case  before  the  court  of 

« 

objecting  to  a  witness  as  incompetent  Lans.  (N.  Y.)  173;  Armstrong  r.  Tim- 
must  show  the  incompetencj.    State  V.  mons,  3  Harr.  (Del.)  342. 
HoUowaj,  8  Blackf.  (Ind.)  45;  Ferine  3.  x  Greenl.  £v.,  ^  365,  note. 
V.  Grand  Lodge,  4S  Minn.  82;  Knight  In  Roscoe's  Crim.  £v.  128,  it  is  said 
v.  Jackson,  36  S.  Car.  10.  that  the  safest  rule  is  to  exclude  their 

But  in  Lopez  v.  State,  30  Tex.  App.  testimony. 

487,  the  trial  court  permitted  defend-  In  Best's  Principles  of  Ev.,  ^  149,  it 

ant*8  counsel  to  examine  the  prosecut-  is  said  :  **  Whether   the   evidence  of  a 

ing  witness  upon  her  voir  dire  to  de-  monomaniac,  i.  «.,  a  person  insane  on 

termine  her  competency,  and  upon  the  only  one  subject,  can  be  receiyed  on 

evidence   thus  adduced,  together  with  matters  not  connected  with  his  delu- 

testimonj,  the  appellate  court  held  her  sion,  remained  unsettled  until  recently, 

to  be  incompetent.  and  some  text  writers  thought  it  the 

PleadlngL^Thewitness'scompetency  safest  rule  to  exclude  the  testimony  of 
cannot  be  determined  ^  by  the  allega-  such  persons,  it  being  impossible  to 
tions  of  the  pleadings.  It  is  not  the  calculate  with  accuracy  the  extent  and 
purpose  or  office  of  pleading^s  to  ascer-  influence  of  such  a  state  of  mind.  This 
tain  or  make  or  present  any  issue  on  would  be  hard  measure.  A  roonoma- 
the  competency  of  witnesses  to  be  niac  may  perfectly  understand  the  na- 
sworn  on  the  trial.  The  trial  court  may  ture  and  obligation  of  an  oath ;  his  gen- 
take  into  account  the  allegations  and  eral  intellect  may  equal  or  surpass  that 
admissions  in  the  pleadings  bearing  on  of  his  interrogators,  and,  indeed,  he 
the  mental  condition  of  any  person  seems  much  in  the  condition  of  a  luna- 
offered  as  a  witness,  as  it  may  resort  to  tic  who  is  in  a  perpetual  lucid  state  on 
any  other  evidence  to  ascertam  the  fact ;  all  subjects  save  one." 
but  they  are  not  to  be  taken  as  con-  In  his  work  on  Criminal  Evidence, 
clusiveiy  determining  such  condition.  Mr.  Wharton  says :  "^  Insanity,  unless 
The  court  below  did  not  err  in  overrul-  amounting  to  entire  extinction  of  rea- 
ing  defendant's  objection  to  plaintiff  as  son,  is  not  considered  ground  for  abso- 
a  witness  based  on  the  allegation  in  her  lute  exclusion  from  the  witness  box.  It 
complaint  that  she  was  at  one  time  in-  is,  however,  admissible,  in  order  to 
sane.  It  was  not  the  duty  of  the  trial  affect  his  credit,  to  prove  that  witness 
court  to  examine  plaintiff  as  to  her  was  subject  to  insane  delusions.  If 
mental  soundness,  merely  because  de-  insanity  or  other  mental  incompetenqr 
fendant  alleged  her  to  be  unsound,  unless  be  set  up  as  a  ground  for  exclusion,  the 
it  saw  in  her  some  indication  of  unfit-  preliminary  examination  of  the  witness 
ness  to  testify."  Cannady  v.  Lynch,  is  the  peculiar  province  of  the  court  If 
27  Minn.  437.  the  witness,  in  the  opinion  of  the  court, 

Although  one  alleging  that  he  is  of  is  absolutely  incompetent,  he  should  be 

unsound  mind,  and  suing  by  his  next  ruled  out.    But  to  justify  such  exclu- 

friend,  under  Code,  4  2580,  admits  his  sion  mere  streaks  of  insanity  sre  not 

mental  incapacity,  yet  it  is  a  question  sufficient.    A  man  may  have  msnj  de- 

for  the  court  to  determine  whether  or  lusions,  and  yet  be  capable  of  narrating 

not  he  is  competent  to  testify.    Worth-  facts  truhr ;  and,  in  any  view,  the  ex- 

ington  17.  Mencer,  96  Ala.  310.  istence  of'^such  delusions  on  his  part  at 

In  an  action  for  assault  and  battery  the  time  of  trial  goes  to  his  credit,  and 

the  plaintiffisnot  rendered  incompetent  not  to  his  competency.    Evidence  of 

by  an  allegation  in  his  complaint  that  mental  disturbance  at  the  time  of  the 

the  injuries    received    have   impaired  event  narrated  can  be  received  to  affect 

his    mind.     Didcson  v,  Waldron,  135  credibility.    An  inquisition  of  lunacy 

Ind.  507.  may  he^rima  facie  evidence  of  incom- 

1.  Rapalje  Wit.,  §  4;  Hoyt  v,  Adee,3  petency,  but  does  not  exclude  if,  npoQ 
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criminal  appeals  in  England  may  be  considered  as  decisive  in 
favor  of  admitting  the  monomaniac.^ 

hearing,  the  court  find  that  the  witness  Thej  can  go  in  and  out  through  walls 
understands  the  nature  of  an  oath,  and  and  places  which  I  cannot.'  He  also 
the  facts  of  which  he  speaks.  When  stated  his  opinion  of  what  it  was  to 
there  is  no  inquisition,  the  burden  is  on  take  an  oath  :  '  When  I  swear,'  be  said, 
the  part  J  disputing  sanitj.  We  have  *I  appeal  to  the  Almightj.  It  is  perjury, 
already  noticed  that  where  it  appears  the  breaking  of  a  lawful  oath,  or  taking 
that  a  witness  was  absolutely  deficient  an  unlawful  one;  he  that  does  it  will  go 
of  the  requisite  perceptive  powers  at  to  hell  for  all  eternity.'  He  was  then 
the  time  of  the  event  to  be  testified  to  sworn,  and  gave  a  perfectly  collected 
he  may  be  excluded  by  the  court.  In-  and  rational  account  of  a  transaction 
stances  of  this  kind,  however,  are -of  which  he  declared  that  he  had  wit- 
very  rare  occurrence."  Whart.  Crim.  nessed.  He  was  in  some  doubt  as  to 
Ev.  (8th  ed.),  ^§  370-373.  the  day  of  the  week  on  which  it  took 

L  Reg.  V.  Hill,  5  Cox  C.  C.  259.   But  place,  and  on  cross-examination  said  : 

compare  Waring  v.  Waring,  12  Jur.  947.  *  These  creatures  insist  upon  it,  it  was 

In  District  of  Columbia  v.  Armes,  Tuesday  night,  and  I  think  it  was 
107U.S.  5x9,  the  court,  by  Field,  J.,  says  Monday;*  whereupon  he  was  asked: 
of  this  case :  **  Such  was  the  decision  *  Is  what  you  have  told  us  what  the 
of  the  Court  of  Criminal  Appeal  in  spirits  told  you,  or  what  you  recoU 
£ir^/aiv^,  in  the  case  of  Reg.  t;.  Hill,  5  lected  without  the  spirits?'  And  he 
Cox  C.  C.  259.  There  the  prisoner  had  said:  'No.  The  spirits  assist  me  in 
been  convicted  of  manslaughter;  and  speaking  of  the  date,  I  thought  it  was 
on  the  trial  a  witness  had  been  admitted  Monday  and  they  told  me  it  was  Christ- 
whose  incompetency  was  urged  on  the  mas  eve,  Tuesday ;  but  I  was  an  eye- 
ground  of  alleged  insanity.  He  was  a  witness,  an  ocular  witness  to  the  fall  to 
patient  in  a  lunatic  asylum,  under  the  the  ground.'  The  question  was  reserved 
delusion  that  he  had  a  number  of  spirits  for  the  opinion  of  the  court  whether 
about  him  which  were  continually  talk-  this  witness  was  competent,  and  after  a 
ingtohim.  but  the  medical  superintend-  very  elaborate  discussion  of  the  subject, 
ent  testified  that  he  was  capable  of  it  was  held  that  he  was.  Chief  Justice 
giving  an  account  of  any  transaction  Campbell  said  that  he  entertained  no 
that  happened  before  his  eyes ;  that  he  doubt  that  the  rule  laid  down  by 
had  always  found  him  so;  and  that  it  was  Baron  Parke,  in  an  unreported  case 
solely  with  reference  to  the  delusion  which  had  been  referred  to,  was  cor- 
about  the  spirits  that  he  considered  rect,  that  wherever  a  delusion  of  an 
him  a  lunatic.  The  witness  himself  insane  character  exists  in  any  person 
was  called,  and  he  testified  as  follows :  who  is  called  as  a  witness,  it  is  for  the 
'I  am  fully  aware  I  have  a  spirit,  and  judge  to  determine  whether  the  person 
twenty  thousand  of  them.  They  are  so  called  has  a  sufficient  sense  of  reli- 
not  all  mine.  I  must  inquire.  I  can  g^on  in  his  mind  and  sufficient  under- 
where  I  am.  I  know  which  are  mine,  standing  of  the  nature  of  an  oath,  and 
Those  that  ascend  from  mr  stomach  it  is  for  the  jury  to  decide  what  amount 
and  my  head,  and  also  those  m  my  ears,  of  credit  they  will  give  to  his  testimony. 
I  don't  know  how  many  they  are.  The  " '  Various  authorities,'  said  the  Chief 
flesh  creates  spirits  by  the  palpitation  of  Justice, '  have  been  referred  to,  which 
the  nerves  and  the  rheumatics.  All  are  lay  down  the  law  that  a  person  non 
now  in  my  body  and  around  my  head,  compos  mentis  is  not  an  admissible 
They  speak  to  me  incessantly,  particu-  witness;  but  in  what  sense  is  the  expres- 
larly  at  night.  That  spirits  are  immor-  sion  non  compos  mentis  employed?  If 
tal,  I  am  taught  by  my  religion  from  my  a  person  be  so  to  such  an  extent  as  not 
childhood.  No  matter  how  faith  goes,  to  understand  the  nature  of  an  oath,  he 
ftll  live  after  my  death,  those  that  belong  is  not  admissible.  But  a  person  sub* 
to  me  and  those  that  do  not.'  After  ject  to  a  considerable  amount  of  insane 
much  more  of  this  kind  of  talk  he  delusion  may  yet  be  under  the  sanction 
added :  '  They  speak  to  me  instantly  ;  of  an  oath  and  capable  of  giving  very 
they  are  speaking  to  me  now;  they  are  material  evidence  upon  the  subject - 
not  separate  from  me ;  they  are  around  matter  under  consideration.'  And  the 
me  speaking  to  me  now ;  but  I  can't  Chief  Justice  added  :  '  The  proper  test 
be  a  spirit,  for  I  am  flesh  and  blood,  must    always    be  —  does    the    lunatic 
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c.  Intoxicated  Persons. — A  person  intoxicated  at  the  time 
of  the  trial  is  incompetent.^  But,  unh'ke  the  case  of  a  lunatic,  his 
incapacity  is  not  shown  by  the  introduction  of  witnesses  on  the 
part  of  the  party  objecting  to  him  ;  but  the  court,  from  its  own 
view,  will  decide  upon  his  competency.* 

The  fact  that  a  person  has  been  judicially  declared  a  drunkard, 
does  not  raise  a  presumption  of  incompetency,  as  does  an  inquisi- 
tion of  lunacy.' 

While  the  intoxication  of  a  witness  at  the  time  of  the  transac- 
tions of  which  he  testifies  does  not  destroy  his  credibility,  it  un- 
doubtedly impairs  it ;  but  if  his  testimony  is  corroborated,  or  his 
recollection  of  the  transaction  appears  to  be  distinct  and  clear,  he 
is  entitled  to  belief.* 

d.  Deaf  Mutes. — It  was  formerly  held  that  persons  who  were 
deaf  and  dumb  from  their  birth  were,  in  contemplation  of  law, 
idiots,^  but,  owing  to  the  remarkable  success  achieved  in  educat- 
ing such  persons  in  modern  times,  this  presumption  no  longer 
exists.®  And  when  a  deaf  mute  is  brought  forward  as  a  witness, 
if  the  court  is  satisfied  that  he  possesses  the  requisite  amount  of 
intelligence  and  understands  the  obligation  of  an  oath,  he  may 

understand  what  he  is  sajing;  and  does  the  ad  of  Denison  and  Pearce^s  Crown 

he    understand    the  obligation  of  an  Cases  254,  where  Lord   Campbell  is 

oath?    The  lunatic  may  be  examined  reported  to  have  said  that  the  rulecon- 

himself,  that  his  state  of  mind  may  be  tended  for  would   have  excluded  the 

discovered,  and  witnesses  maj  be  ad-  testimony  of  Socrates,  for  he  had  one 

duced  to  show  in  what  state  of  sanity  spirit    always    prompting  him.     The 

or  insanity  he  actually  is;  still,  if  he  doctrine  of  this  decision  has  not  been 

can  stand  the  test  proposed,  the  jury  overruled,  that  we  are  aware  of,  and  it 

must  determine  all  the  rest.'     He  also  entirely  disposes  of  the  question  raised 

observed  that  in  a  lunatic  asylum  the  here.*' 

patients  are  often  the  only  witnesses  of  1.  Hartford  v.  Palmer,  16  Johns.  (N. 

outrages  upon  themselves  and  others,  Y.)  143. 

and  there  would  be  impunity  for  of-  8.  Hartford  7;.  Palmer,  16  Johns.  (N. 

fenses  committed  in  such  places  if  the  Y.)  143;  Gould  v.  Crawford,  2  Pa.  St.89. 

only  persons  who  can  give  information  8.  Gibhart  v.  Shindle,  15   S.  &  R. 

are  not  to  be  heard.    Baron  Alderson,  (Pa.)  235. 

Justice   Coleridge,    Baron    Piatt    and  Evidence  that  a  witness  is  an  habitual 

Justice  Talfourd  agreed  with  the  Chief  drunkard  is  not  admissible.    Thayer  v. 

Justice,  the  latter  observing  that,  *  If  Boyle,  30  Me.  475. 

the  proposition  that  a  person  suffering  4.  State  v,  Castello,  62  Iowa  404. 

under  an  insane  delusion  cannot  be  a  6.  i  Hale  P.  C.  34;   Rex  v.  Steel,  i 

witness  were  maintained  to  the  fullest  Leach  C.  C.   451.     Compare  Rex  v, 

extent,  every  man  subject  to  the  most  Pritchard,  7  C.  &  P.  303 ;  32  E.  C.  L. 

innocent,  unreal   fancy  would  be  ex-  517;  Rex  r.  Dyson,  7  C .  &  P>  305;  32 

eluded.     Martin  Luther  believed  that  E.  C.  L.  518;  State  v.  Harris,  8  Jones 

he  had   a  personal  conflict  with   the  (N.  Car.)  136;  78  Am.  Dec.  272. 

devil.     Doctor  Johnson  was  persuaded  6.  Harrod  v»  Harrod,  i  K.  &  }.  9  ; 

that  he  had  heard  his  mother  speak  to  Com.  v.  Hill,  14  Mass.  207;    State  v. 

him   after  death.     In  every  case,  the  Howard,  x  18  Mo.  127;  Brown  v.  Brown, 

judge  must  determine  according  to  the  3  Conn.  299;  8  Am.  Dec.  187;  Brower 

circumstances  and  extent  of  the  delu-  xk  Fisher,  4  Johns.  Ch.  (N.  Y.)  441; 

sion.    Unless  judgment  and  discrimina-  Snyder  v.  Nations,  5  Blackf.  (Ind.)  295 ; 

tion  be  applied  to  each  particular  case  Barnett  v,  Barnett,  i   Jones  Eq.   (N. 

/there  may  be  the  most  disastrous  con-  Car.)  221 ;    Christmas  v.  Mitchell,  3 

sequences.'     This  case  is  also  found  in  Ired.  Eq.  (N.  Car.)  541. 
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be  swom  and  examined.^  He  may  give  his  evidence  through  an 
interpreter  by  means  of  signs,*  or,  if  he  can  read  and  write,  he 
may  be  required  to  reduce  his  answers  to  writing.* 

6.  Want  of  Bdigions  Belief. — It  was  the  rule  of  the  common 
law — a  rule  which  still  obtains  in  many  of  the  states — that  per- 
sons who  are  insensible  to  the  obligations  of  an  oath  are  incom- 
petent to  testify  as  witnesses.*  This  doctrine  is  based  upon  the 
ground  that  the  law  requires  all  evidence  to  be  given  under  the 
sanction  of  an  oath,  and,  as  without  religious  belief  a  person 
cannot  be  subject  to  this  indispensable  sanction,  he  should  not  be 
permitted  to  blasphemously  invoke  the  name  of  a  supreme  being 
in  whose  existence  as  "  the  rewarder  of  truth  and  avenger  of 
falsehood  he  does  not  believe."  ^ 

That  a  witness  would  feel  bound  to  speak  the  truth  out  of  re- 
gard to  his  own  character,  or  from  a  sense  of  moral  rectitude,  or 
from  any  other  motive  than  a  regard  for  the  sanctity  of  his  oath, 
is  not  sufficient.® 

1.  Morrison  v.  Lennard,  3  C.  &  P.  court  said:  "If  the   witness  does  not 

127;  14  E.  C.  L.  238;  People  v.  Mc-  believe  in  any  Supreme  Governor  of  the 

Gee,  I  Den.  (N.  Y.)  19;  State  v,  De-  universe,  who  will  reward  virtue  and 

Wolf,  8  Conn.  93;  20  Am.  Dec.  90;  punish  vice,  there  is  no  mode  known  to 

Snyder  v.  Nations,  5  Blackf.  (Ind.)  295;  us  by  which  an  oath  can  be  made  bind- 

State  V.  Weldon,  39  S.  Car.  318.  ing  upon  his  conscience.    If  a  man  sin- 

%.  Ruston's    Case,   i    Leach    C.  C.  cerely  believe  himself  to  belong  to  the 

408;  State  V,  DeWolf,  8  Conn.  93;  20  highest  order  of  intelligences,  it  may 

Am.  Dec.  90 ;  People  v,  McGee,  i  Den.  be  his  misfortune,  not  his  fault,  but  he 

(N.  Y.)    19;    Snyder    v.    Nations,    5  cannot  be  sworn  ,by  the  greater.     If 

Blackf.  (Ind.)  295.  sworn  he  must  be  allowed  to  swear  by 

8.  Morrison  v.  Lennard,  3  C.  &  P.  himself." 

127;  14  E.  C.  L.  258.  6.  I  PhilI.Ev.(ioth  ed.)  19;  Ruston's 

This  will  not  be  required  if  the  wit-  Case,  i  Leach  C.  C.  408 ;  Omychund  v» 

ness  can  relate  the  facts  correctly  by  Barker,   Willes    538;    Atty.   Gen'l  v. 

signs  and  can  communicate  his  ideas  Bradlaugh,  14  Q^  B.  Div.'667;  Miller 

only  imperfectly  by  writing.    State  v.  v,  Solomons,  7  Exch.  475 ;  8  Exch.  778. 

DeWolf,  8  Conn.  93;  20  Am.  Dec.  90.  Mr.  Greenleaf  says  :  '*  It  is  not  suf- 

4.  Greenl.  Ev.,  $  368 ;  Omychund  v,  ficient  that  a  witness  believes  himself 
Barker,  i  Atk.  48 ;  Maden  v,  Catanach,  bound  to  speak  the  truth  from  a  regard 
7  H.  &  N.  360;  People  v.  M'Garren,  17  to  character,  or  to  the  common  inter- 
Wend.  (N.  Y.)  460;  Norton  v,  Ladd,  4  ests  of  society,  or  from  the  fear  of  the 
N.  H.  444 ;  Tliurston  v,  Whitney,  2  punishment  which  the  law  inflicts  upon 
Gush.  (Mass.)  104;  Smith  v.  Coffin,  18  persons  guilty  of  perjury.  Such  mo- 
Me.  157;  Arnold  V.  Arnold,  13  Vt.  362 ;  tives  have  indeed  their  influence,  but 
Scott  V,  Hooper,  14  Vt.  ^35;  Central  they  are  not  considered  as  affording  a 
Military  Tract  R.  Co.  v,  Rockafellow,  sufficient  safeguard  for  the  strict  ob- 
17  111.  541.  servance  of   truth."      i    Greenl.   Ev., 

Where  a  child  eleven  years  old  said  f  368. 

she  had  never  heard  of  God,  heaven  or  Our  law,  in  common  with  the  law  of 

hell,  and  did  not  know  that  she  would  most  civilized  countries,  requires  the 

be  punished  if  she  swore  falsely,  other-  additional  security  afforded    by     the 

wise  than   by  being  put  in  jail,  held  religious  sanction  implied  in  an  oath; 

that  she  should  not  have  been  allowed  and,  as  a  necessary  consequence,  re- 

to  testify.  Season  V.  State,  72  Ala.  191.  jects  all   witnesses  who  are  incapable 

5.  Greenl.  Ev.,  $  368 ;  Omychund  v.  of  giving  this  security,  i  Greenl.  Ev., 
Barker,    1    Atk.    48;    Willes    538;    i  ^  368. 

Smith's  Leading  Cases  (8th  ed.)  1360.        To  be  competent  as  a  witness,  one 
In  Arnold  v,  Arnold,  13  Vt.  362,  the    must  have  a  conscience  alive  to  the 
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The  proper  test  of  the  competency  of  a  witness,  on  the  ground 
of  his  religious  principles,  is  ^*  whether  he  believes  in  the  exist- 
ence of  a  God  who  will  punish  him  if  he  swears  falsely."  ^ 

Applying  this  test  an  universalist  has  been  admitted  to  testify, 
it  not  appearing  that  he  did  not  believe  in  the  punishment  of  the 
wicked  in  this  life.* 

It  is  not,  however,  indispensable  to  competency  that  the  wit- 
ness should  believe  that  the  punishment  of  perjury  will  be  in- 
flicted in  the  next  world ;  it  will  be  sufBcient  if  he  has  a  religious 
sense  of  accountability  to  God,  and  believes  that  he  will  punish 
in  this  world  the  commission  of  perjury.* 

conviction'of  accountability  to  a  higher  In  Maryland,  no  one  is  incompetent 

power  than   human    law.    Solely   his  as  a  witness,  ^*  provided  he  believes  in 

regard  for  the  good  of  society,  or  his  the  existence  of  God,  and  that,  under 

fear  of  punishment,   is   not  sufficient.  His  dispensation,  such   person  will  be 

Com.  v.Winnemore,2  Brews.  (Pa.)378.  held  morally  accountable  for  his  acts, 

1.  Omychund  v.  Barker,  Willes  549 ;  and  be  rewarded  or  punished  therefor, 

Jackson  v.  Gridley,  18  Johns.  (N.   Y.)  either  in  this  world   or  the  world  to 

98;  Atty.  Gen'l  v.  Bradlaugh,  14  Q^  B.  come."     Const.  Dec.  of  Rights,  ^  36. 

Div.  6^7;   Butts  v,  Swartwood,  2  Cow.  In  Okto,  it  has  been  held  that  one 

(N.   Y.)    431;  People  v.  Matteson,  2  who  "  saw  God  in  trees,  bushes,  herbage 

Cow.    (N.  Y.)  432   note ;  Cubbison  v.  and  everything  he  saw — who  believed 

M'Creary,  2  W.  &  S.  (Pa.)  262.     See  in  future  punishments  during  this  life, 

also  Wakefield  v.  Ross,  5  Mason  (U.  not  beyond,  and  if  he  did   anything 

S.)  i8;Curti6S  t;.Strong,4Day  (Conn.)  wrong  he  was  condemned  in  his  con- 

51;  Brock  V.  Milligan,  10    Ohio    125;  science.**    was    a    competent    witness. 

Arnold  v.  Arnold,  13  Vt.  362.  Easterday  v,  Kilborn,  Wright  (Ohio) 

But  testimony  is  inadmissible  that  a  345.     See    also  Clinton    v.  State,  33 

witness,  called  by  tjie  opposing  party,  Ohio  St.  27. 

had  stated  '*  that  he  had  lost  his  devo-  In  Cubbison  v.  M'Creary,  2  W.  &  S. 

tion;  that  he  intended  now  to  serve  the  (Pa.)  262,  it  was  held  that  the  te^t  of  a 

devil   as  long  as  he  had  served   the  witness's  competency  is  the  existence  of 

Lord ;  and  that  he  had  a  pack  of  cards  a  belief  in  a  God  who  will  punish  him 

which  he  carried  about  in  his  pocket  if  he  swear  falsely,  and  that  disbelief 

and  called  them  his  bible;'*  it  not  being  in   a  future  state  of  existence  is  not 

in  conflict  with  any  statement  he  had  sufficient  ground  for  the  exclusion  of 

made.     Halley  t^.  Webster,  21  Me.  461.  testimony,  though    it    may  lessen  its 

3.  Butts  V.  Swartwood,  2  Cow.  (N.  weight  when  admitted.     See  also  Blair 

Y.)  431 ;  People  v.  Matteson,  2  Cow.  v.  Seaver,  26  Pa.  St.  274. 

(N.  Y.)  432  note.  In  Kansas,  the   rule  has  been  still 

8.  I  Greenl.  Ev.,  §  369;  Omychund  v,  further  relaxed,  an  Indian  having  been 

Barker,    Willes   545;    Atty.    Gren'l  v,  permitted   to    testify    who  simply  be- 

Bradlaugh,  14  Q^,  B.  Div.  667;   Phebe  lieved  that  he  would  be  hanged  If  he 

t;.  Prince,  Walk.  (Miss.)  131;  Arnold  t/.  told  a  lie.    Smith  v.  Brown,  8  Kan. 

Arnold,  13  Vt.  362;  U.  S.  v.  Kennedy,  608.     In  Nebraska^  on  the  contrafy,  an 

3  McLean  (U.S.)  175;  Smith  v.  Cof-  Indian  was  not  permitted  to  testify ;  but 

nn,   18   Me.   157;  Jones    v,    Harris,   i  he  did  not  seem  to  have  any  concep* 

Strobh.  (S.  Car.)  160;  Searcy  t/.  Mil-  tion  of  the  nature  of  an  oath,  answering 

ler,  57  Iowa  620;  People  v.  Matteson,  2  to  all  questions  on  the  subject  that  he 

Cow.  (N.Y.)  432  note;  Noble  v.  People,  did  not  want  to  tell  a  lie,  but  would 

X  111.  54;  Central  Military  Tract  R.  Co.  tell  the  truth  ;  the  supreme  court  sus- 

V.  Rockafellow,  17  111.  541 ;   Butts  v,  tained  this  ruling,    and  said   that  his 

Swartwood,  2    Cow.  (N.  Y.)   431  and  parrot-like  utterances    that  he  would 

note;    Shaw  v.   Moore,  4  Jones    (N.  tell    the  truth    amounted  to  nothing. 

Car.)  25 ;    Blair  v.  Seaver,  26  Pa.  St.  Priest  v.  State,   10  Neb.  393.    In  both 

274;  Bennett  t'.  State,  I  Swan  (Tenn.)  of  these    cases,    however,     the  court 

411;  Blocker  v,  Burness,  2  Ala.  354;  seemed  to  have  considered  the  question 

Free  v,  Buckingham,  59  N.  H.  219.  of  the  witnesses  competency  rather  with 

616 


WITNESSES.  Want  ef  S^Ugtow  Bdiat 

Atheists,  that  is,  persons  who  do  not  believe  in  the  existence  of 
a  God,  where  the  common-law  rule  is  in  force,  are  invariably  held 
incompetent.* 

The  law  will  never  presume  a  person  to  be  incompetent  for 
want  of  religious  belief.  On  the  contrary,  there  is  a  presumption 
that  a  person  brought  up  in  a  Christian  country  is  of  the  Christian 
faith,  and  a  competent  witness.  The  burden  of  proof  is,  therefore, 
upon  the  adversary  of  the  party  producing  the  witness  to  show 
that  he  is  incompetent  upon  this  ground.* 

It  has  been  said  that  stronger  evidence  is  required  to  exclude  a 
witness  for  want  of  religious  belief  than  is  required  to  set  aside 
a  juror.' 

regard  to  his  mental  than  his  reUgioua  (U.  S.)  175;  Wakefield  t\  R088,  5  Mason 

capacity.  (U.  S.)  16;  Norton  v.  Ladd,  4  N.  H. 

It  is  held,  in  State  v.  Belton,  24  S.  444;  Central  MiliUrj  Tract  R.  Co.  r. 
Car.  187;  58  Am.  Rep.  245,  that  a  wit-  Rockafellow,  17  111.  541;  Thurston  v. 
nesa  who  stated  that  he  had  never  Whitnej,  2  Cush.  (Mass.)  104;  Smith 
heard  of  God,  or  of  heaven,  or  of  hell,  v.  Coffin,  18  Me.  157;  Scott  v.  Hooper, 
or  of  the  devil,  was  incompetent  to  tes-  14  Vt.  535;  Arnold  v.  Arnold,  13  Vt.363. 
tify,  although  he  had  learned  the  Lord's  Infidels. — Although  Professor  Green- 
prayer,  and  stated  that  he  had  heard  it  leaf  and  Mr.  Phillips  (i  Greenl.  Ev.,  ( 
said  that  the  bad  man  caught  those  who  368;  i  Phil.  Ev.,  pp.  xo,  11)  speak  of 
lied  and  cursed.  The  court  said,  how-  infidels  as  being  incompetent  in  certain 
ever,  that'*  the  competency  of  a  wit-  cases,  this  view  does  not  seem  to  be 
ness  is  not  affected  by  a  disbelief  in  a  supported  by  authority.  Omychund  v, 
future  state,  and  that  his  testimony  Barker,  Willes  549;  Smith  v.  Coffin, 
should  be  admitted  if  he  believes  in  the  18  Me.  157.  Nor  does  it  appear  that, 
existence  of  a  God,  and  In  divine  pun-  applying  the  test  given  in  the  text  su- 
ishment  of  crime.*'  Citing  Jones  v.  pra^  an  infidel's  testimony  could  be 
Harris,  i  Strobh.  (S.  Car.)  160.  excluded.      And     Mr.    Greenleaf,   in 

Oontra. — In  State  v.  Cooper,  2  Overt,  another  section  of  his  work  ( x  Greenl. 

(Tenn.)  96;  5  Am.  Dec.  656,  the  court  Ev.,  $  371),  describes  -the  manner  in 

seems  to  make  the  belief  in  a  future  which    persons    who    are  not  of   the 

state  of  rewards  and  punishment  the  Christian    religion    should   be  sworn, 

test.  which  would  appear  to  be  superfluous 

In  Atwood  V.  Welton,  7  Conn.  66,  it  if  their  testimony  is  not  admissible, 

was  held  that  a  person  who  disbelieves  9.  i  Greenl.  Ev.f  §  370 ;  Smith's  Ev. 

in  any  punishment  in  a  future  state,  48;    Taylor's   Ev.   (Blackstone  ed.},  $ 

though  he  believes  in  the  existence  of  1385;  Atty.  Gen'l  v.  Bradlaugh,  14  Q. 

the  Supreme  Being,  and  that  men  are  B.  Div.  667;  Donnelley  v.  State,  26  N. 

punished  in  this  life  for  their  sins,  was  J.  L.  463,  601 ;  Smith  v.  Coffin,  18  Me. 

incompetent.  See  also  Curtis  t;.  Strong,  157;  Den  v.  Vancleve,  5  N.  }.  L.  731. 

4  Day  (Conn.)  51.  8.  McFadden  v.  Com.,  23  Pa.  St.  17; 

In  Jackson  V.  Gridley,  18  Johns.  (N.  62  Am.  Dec.  308,  where  it  is  said: 
Y.)  ^,  a  belief  in  a  future  state  of  re-  '*  When  a  witness  is  objected  to  for  de- 
wards  and  punishments  was  said  to  be  feet  of  religious  principle,  the  rule  is  to 
necessary  to  render  a  witness  compe-  let  him  speak  for  himself.  And  if  he 
tent.  But  the  point  was  not  directly  in  professes  faith  enough  to  give  religious 
issue,  as  the  witness  believed  nothing,  sanction  to  his  oath,  his  testimony  is 

1. 1  Greenl.,  ^  368 ;  i  Phil.  Ev.  (9th  ed.)  taken.    Courts  incline  against  the  total 

10;  I  Starkie  22;  Bull.  N.  P.  292;  Atty.  exclusion  of  evidence  on  such  grounds, 

Geni  9.  Bradlaugh,  14  Q^  B.  Div.  667 ;  because  it  seals  up  what  is,  perhaps, 

Omychund  v.  Barker,  Willes  538;  Cur-  the  only  source  of  information.    The 

tissv.  Strong,  4  Day  (Conn.)  51 ;  People  choice  is  very  often  between  a  doubt- 

T.  M'Garren,  17  wend.  (N.  Y.)  460;  ful  witness  and  none.    It  is,  therefore, 

Jackson  V.  Gridley,  18  Johns.  (N.  Y.)  safer  to  let  the  objection   go  to  his 

98;  Butts  V.  Swartwood,  2  Cow.  (N.  credit.    But  there  are  no  such  reasons 

Y.)  431;  U.  S.  V,  Kennedy,  3  McLean  for  tenderness  in  the  case  of  a  juror, 
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The  question  is  as  to  the  state  of  the  witness's  mind  at  the  time 
of  the  trial ;  and  this  may  be  shown  by  his  declarations  made 
previously.^ 

The  atheistical  declarations  of.  the  witness  having  been  proved, 
the  law  will  presume  them  to  have  been  sincere,  and  that  the 
belief  thus  disclosed  remains  unchanged.* 

The  witness  himself  cannot  be  questioned  concerning  his  want 
of  religious  belief,  either  before  or  after  he  has  been  sworn.' 

where  the  worst  consequence  that  re-  in  modem  practice,  to  permit  an  inquiry 

suits  from  his  rejection  is  that  his  place  into  a  man's  peculiarity  of  religious  be- 

will  be  filled  hy  a  better  man."  lief.    This  is  not  because  the  inquiry 

1.  I  Green  1.  £v.,  f  370 ;  Smith  v,  might  tend  to  disgrace  him,  but  because 
Coffin,  18  Me.  157;  Anderson  v.  Ma-  it  would  be  a  personal  scrutiny  into  the 
berry,  2  Heisk.  (Tenn.)  653;  Bow  v.  state  of  his  faith  and  conscience  con- 
Parsons,  I  Root  (Conn.)  480;  Beards-  trary  to  the  spirit  of  our  institutions, 
ly  V.  Foot,  2  Root  (Conn.)  399.  New  Hampshire  Bill  of  Rights,  arts.  4, 

The  incompetency  of  a  witness  on  5;  Const.  U.  S.,  First  Amendment" 
the  ground  of  disbelief  in  God  may  be  "  The  witness  himself  is  never  ques- 
proved  by  his  declarations  on  the  sub-  tioned,  in  modern  practice,  as  to  his  re- 
ject. Anderson  v.  Maberry,  2  Heisk.  ligious  belief,  though  formerly  it  was 
(Tenn.)  653.  ouierwise.     i  Swift's  Dig.  739 ;  Wake- 

2.  I  Greenl.  Ev.  370 ;  State  v,  Stin-  field  t^.  Ross,  5  Mason  (U.  S.)  19;  Amer- 
son,  7  Law  Rep.  383 ;  Atty.  Gen*l  v.  ican  Jurist,  vol.  IV.,  p.  79,  n.  It  is 
Parnther,  3  Bro.  C.  C.  443 ;  Peaslee  not  to  be  allowed,  even  after  he  has 
V,  Robbins,  3  Met.  (Mass.)  164 ;  Hix  v,  been  sworn.  The  Queen's  Case,  2  B.  & 
Whittemore,  4  Met.  (Mass.)  545.  B.  284.     Not  because  it  is  a  question 

In  order  that  no  change  in  the  wit-  tending  to  disgrace  him,  but  because  it 

ness's  opinion  may  have  probably  taken  would  be  a  personal  scrutiny  into  the 

place,  it  has  been  intimated  that  only  state  of  his  faith  and  conscience,  for- 

declarations  made  within  a  short  period  eig^  to  the  spirit  of  our  institutions, 

anterior  to  the  trial  should  be  admitted.  No  man  is  obliged  to  avow  his  belief, 

Brock  V,  Milligan,  10  Ohio  126.  but  if  he  voluntarily  does  avow  it,  there 

8.  Den  v,  Vancleve,  5  N.  J.  L.  731 ;  is  no  reason  why  the  avowal  should  not 

U.  S.  V.  Kennedy,  3  McLean  (U.  S.)  l>e  proved  like  any  other  fact.    The 

175 ;  4  Am.  }ur.  79  note ;  Queen's  Case,  truth  and  sincerity  of  the  avowal,  and  the 

2  B.  &  B.  284 ;  Odell  v.  Koppee,  5  Heisk.  continuance  of  the  belief  thus  avowed, 

(Tenn.)  88;  Arnd  v.  Amling,  53  Md.  are  presumed,  and  very  justly  too,  till 

192.     See  also  Smith  v.  Coffin,  18  Me.  they   are  disproved.    If   his  opinions 

157;  Com.  V.  Burke,  16  Gray  (Mass.)  have  been  subsequently  changed,  tliis 

33 ;    Atwood  V,  Welton,  7  Conn.  73 ;  will  generally,  if  not  always,  ht  prova- 

Hronek  v.  People,  134  111.  139;  Searcy  ble  in  the  same  mode.  Atwood  v.  Wel- 

V.  Miller,  57  Iowa  621.  ton,  7  Conn.  66 ;  Curtiss  v.  Strong,  4 

In  Com.  V,  Smith,  2  Gray  (Mass.)  Day  (Conn.)  51;  Swift's  Ev.  48,  50; 
516;  61  Am.  Dec.  478,  the  court,  by  Scott  v.  Hooper,  14  Vt.  535;  Mr.  Chris- 
Shaw,  C.  J.,  said  :  *'The  want  of  such  tian's  note  to  3  Bl.  Com.  309;  i  PhiLEv. 
religious  belief  must  be  established  by  18 ;  Com.  v.  Bachelor,  4  Am.  Jur.  79, 
other  means  than  the  examination  of  note.  If  the  change  of  opinion  is  very 
the  witness  upon  the  stand.  He  is  not  recent,  this  furnishes  no  good  ground 
to  be  questioned  as  to  his  religious  be-  to  admit  the  witness  himself  to  declare 
lief,  nor  required  to  divulge  his  opinion  it ;  because  of  the  greater  inconven- 
upon  that  subject  in  answer  to  ques-  ience  which  would  result  from  thus 
tions  put  to  him  while  under  ezamina-  opening  a  door  to  fraud,  than  from  ad- 
tion.  If  he  is  to  be  set  aside  for  want  hering  to  the  rule  requiring  other  evi- 
of  such  religious  belief,  the  fact  is  to  be  dence  of  this  fact.  The  old  cases,  in 
shown  by  other  witnesses,  and  by  evi-  which  the  witness  himself  was  qnes- 
dence  of  his  previously  expressed  opin-  tioned  as  to  his  belief,  have,  on  this 
ions  voluntarily  made  known  to  others."  point,  been  overruled.    See  Christian's 

In  Free  v,  Buckingham,  59  N.  H.  225,  note  to  3  Bl.  Com.  (369)  n.  (30).    The 

it  is  said :  "  But  it  is  not  customary,  law,  therefore,  is  not  reduced  to  any 
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On  the  other  hand,  his  incompetency  having  been  shown  on 
this  ground,  he  cannot  be  sworn  on  the  voire  dire  to  restore  his 
competency  by  his  own  testimony.* 

absurdity  in  this  matter.  It  exercises  does  not  know  that  he  is  an  atheist; 
no  inquisitorial  power,  neither  does  it  that  is,  it  never  allows  the  objection  of 
resort  to  secondary  or  hearsay  evi-  infidelity  to  be  made  against  any  man 
dence.  If  the  witness  is  objected  to,  it  seeking  his  own  rights  in  a  court  of 
asks  third  persons  to  testify  whether  justice ;  and  it  conclusiyely  and  abso- 
he  has  declared  his  belief  in  God  and  in  lutely  presumes  that,  so  far  as  religious 
a  future  state  of  rewards  and  punish-  belief  is  concerned,  all  persons  are  ca- 
ments,  etc.  Of  this  fact  they  are  as  good  pable  of  an  oath  of  whom  it  requires 
witnesses  as  he  could  be,  and  the  testi-  one,  as  the  condition  of  its  protection, 
mony  is  primary  and  direct.  It  should  or  its  aid ;  probably  deeming  it  a  less 
further  be  noticed  that  the  question,  evil  that  the  solemnity  of  an  oath 
whether  a  person  about  to  be  sworn  is  should,  in  a  few  instances,  t>e  mocked 
an  atheist  or  not,  can  never  be  raised  by  those  who  feel  not  its  force  and 
by  anyone  but  an  adverse  party.  No  meaning,  than  that  a  citizen  should,  in 
stranger  or  a  volunteer  has  a  right  to  any  case,  be  deprived  of  the  benefit  and 
object.  There  must,  in  every  instance,  protection  of  the  law,  on  the  ground  of 
be  a  suit  between  two  or  more  parties,  his  religious  belief.  The  state  of  his . 
one  of  whom  offers  the  person  in  ques-  ,  faith  is  not  inquired  into  where  his"^ 
tion  as  a  competent  witness.  The  pre-  own  rights  are  concerned.  He  is  only 
sumption  of  law,  that  every  citizen  is  u  prevented  from  being  made  the  instru- 
believer  in  the  common  religion  of  the  ment  of  taking  away  those  of  others.'' 
country,  holds  good  until  it  is  dis-  x  Law  Rep.,  pp.  347,  348. 
proved;  and  it  would  be  contrary  to  all  In  Arnd  v.  Amling,  53  Md.  192,  the 
rule  to  allow  anyone,  not  party  to  the  trial  court  examined  a  witness  on  his 
suit,  to  thrust  in  his  objections  to  the  v(7fV«</fre  as  to  his  religious  belief;  and, 
course  pursued  by  the  litigants.  This  upon  his  reply  that  he  believed  in  God 
rule  and  uniform  course  of  proceeding  and  future  punishments,  permitted  him 
shows  how  much  of  the  morbid  sympa-  to  testify ;  the  appellate  court,  while  dis- 
thy  expressed  for  the  atheist  is  wasted,  approving  the  custom  as  contrary  to 
For  there  is  nothing  to  prevent  him  the  modern  practice,  held  that  it  was 
from  taking  any  oath  of  office ;  nor  not  reversible  error, 
from  swearing  to  a  complaint  before  a  ContnL — Mr.  Taylor  says :  '*The  wit- 
magistrate  ;  nor  from  making  oath  to  ness  ma^  himself  be  interrogated  upon 
his  answer  in  chancery.  In  this  last  the  subject,  either  before  he  is  sworn 
case,  indeed,  he  would  not  be  objected  at  all,  or  after  he  has  been  sworn  on 
to  for  another  reason — namely,  that  the  voire  dire^  or,  even,  as  it  would 
the  plaintiff,  in  his  bill,  requests  the  seem,  after  being  sworn  in  the  cause." 
court  to  require  him  to  answer  upon  2  Tayl.  Ev.  (Text- Book  Series),  (  1250, 
his  oath.  In  all  these,  and  many  other  citing  Rex  v.  White,  i  Leach  C.  C. 
similar  cases,  there  is  no  person  au-  430 ;  Maden  v,  Catanach,  7  H.  &  N. 
thorized  to  raise  an  objection.  Neither  360;  Rex  v,  Taylor,  Peake  1 1 ;  Queen's 
is  the  qqestion  permitted  to  be  raised  Case,  2  B.  &  B.  284.  And  see  to  the 
against  the  atheist,  where  he  himself  is  same  effect,  Harrel  v.  State,  i  Head 
the  adverse  party,  and  offers  his  own  (Tenn.)  125.  Compare  Odell  v.  Kop- 
oath  in  the  ordinary  course  of  proceed-  pee,  5  Heisk.  (Tenn.)  88. 
iog.  If  he  would  make  affidavit,  in  his  1.  Com.  v,  Wyman,  Thach.  Cr.  Cas. 
own  cause,  to  the  absence  of  a  witness,  (Mass.)  432;  State  v,  Townsend,  2 
or  to  hold  to  bail,  or  to  the  truth  of  a  Harr.  (Del.)  543. 

plea  in  abatement,  or  to  a  loss  of  a  Still  it  is  said  that  he  may  be  per- 

paper,   or    to   the  genuineness  of  his  mitted   to  explain   his  religious  senti- 

books  of  account,  or  to  his  fears  of  ments,  if  he  desires  to  do  so ;  and  if  he 

bodily  harm  from  one  against  whom  declares  that  he  believes  in  a  future 

he  requests    surety    of  the  peace,  or  state  of  existence,  and  in  a  Supreme  Be- 

would  take  the  poor  debtor's  oath ;  in  ing,  who  will  punish  him  either  in  this 

these  and  the  like  cases  the  uniform  world  or  the  next  for  his  misdeeds,  the 

course  is  to  receive  his  oath  like  any  court  will  permit  him  to  be  examined 

other  person's.    The  law,  in  such  cases,  as  a  witness,  leaving  his  credibility  to  the 
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In  a  large  and  increasing  number  of  states,  all  disqualifications 
for  want  of  religious  belief  have  been  abolished  by  statute  or  consti- 
tution. Thus,  in  Arizona}  California^  Illinois^  Indiana}  Iowa} 
Kentucky^  Maine}  Massachusetts}  Michigan}  Minnesota}^  Mis- 
sissippi}^ Missouri}^  New  York}^  Texas}^  Vermont}^  Virginia}^ 

jurj.     U.  S.  V,  White,  5  Cranch   (C.  of  any  citizen  shall  in  no  wise  be  di- 

C.)  38.    See  also  Com.  v,  Winnemore,  minished  or  enlarged  on  account  of  his 

I  firews.  ( Pa.)  356.  religion/'  and  held  that  this  precluded 

1.  Comp.  L.  Arizona  1877,  p.  469.  the  exclusion  of  any  witness  on  account 

a.  Hitteirs  Code,  ^11,  879.  of  his  religious  belief.     Citing  l^trTj\ 

In  Fuller  v.  Fuller,  17  Cal.  612,  it  is  Case,  3  Gratt.  (Va.)  603,  died  supra 

said :    **  We  can  assign  to  this  language  this  note. 

no  other  import  than  that  a  witness  is  7.  Maine  Rey.  Stat  1871,  §  81. 

competent,  without  any  respect  to  his  8.  Gen.  Stat.  Massachusetts^  ch.  131, 

religious  sentiments  or  convictions ;  the  (12;  Pub.  Stat.  1882,  ch.  169,  §  18. 

law  leaving  this  matter  of  competency  9.  Rev.  Stat.  Michigan  1846,  ch.  102, 

to  legal  sanctions,  or,  at  least,  to  con-  ^96;  Peoplev.Jenness,  5  Mich.305. 

siderations  independent  of  religious  sen-  10.  Minnesota  Stat.  1878,  p.  792,  §  7. 

timents  or  convictions.''  The  provision  11.  Rev.  Code   Mississippi  1880,  § 

in  question  was  "  that  no  person  offered  1604. 

as  a  witness  shall  be  excluded  on  ac-  12.  Rev.  Stat.  Missouri  1845,  c^-  ^^ 

count  of  his  opinion  on  matters  of  re-  ^  21 ;  Londener  z^  Lichtenheim,  11  Mo. 

ligious  belief."  A  pp.  385. 

8.  Under  Const.  Illinois  art.  2,^3,  In  that  case  the  court  said:  ''The 
which  provides  that  '*  no  person  shall  be  constitujLion  of  Missouri  provides,  art 
denied  any  civil  or  political  right,  privi-  2,  §  5,  that  no  person  shall  be  disqnal- 
lege,  or  capacity,  on  account  of  his  re-  ified  from  testifying  on  account  of  his  re- 
ligious opinions,  but  the  liberty  of  con-  ligious  opinions.  This  evidently  means 
science  hereby  secured  shAll  not  be  that  a  witness  is  competent,  without  re- 
construed  to  dispense  with  oaths  or  gard  to  his  believing  or  not  believing 
affirmations/*  the  absence  of  belief  in  in  a  God  who  will  reward  the  just  and 
his  accountability  to  the  Deity  does  not  punish  the  wicked.  The  law  leaves  the 
disqualify  a  citizen  from  testifying  in  a  matter  of  competency  to  considerations 
court  of  justice.  Hronek  r.  People,  independent  of  the  religious  belief  of 
134  111.  139;  Ewing  V.  Bailey,  36  111.  the  witness.  This  is  the  interpretation 
App.  191.  given  to  similar  provisions  in  the  or- 

4.  Rev.  Stat,  of  Indiana  x88i,  §  505.  ganic  law  of  other  states.     Fuller  v. 

0.  Const,  of  1846,  art.  i,  $  4,  of  lowa^  Fuller,  17  Cal.  609;  People  v,  Jenness, 

provides  that  no  person  shall  be  ren-  5   Mich.  ;jo5 ;    Perry's  Case,  3  Gratt 

dered  incompetent  to  give  evidence  in  (Va.)  602." 

any  court  of  law  or  equity  in  conse-  18.  In  New  T'orhy  the  constitution 

quence  of  his  opinions  on  the  subject  of  (art.  i,  ^  3)  declares  that**  no  person 

religion.    But  it  appears  that  want  of  shall  be  rendered  incompetent  to  be  a 

religious  belief  may  go  to  the   credi-  witness  on  account  of  his  opinions  on 

bllity  of  the  witness.  Searcy  r.  Miller,  57  matters  of  religious  belief."    But  it  bat 

Iowa  613;  State  v.  Elliott.  45  Iowa  486.  been  decided  that  a  witness  may  be  in- 

6.  Bush  V.  Com.,  80  Ky.  244.  In  terrogated  as  to  the  extent  and  nature 
that  case  the  court,  bj'  Hines,  }.,  said  :  of  his  religious  belief,  for  the  purpose 
*'•  The  unquestioned  tendency  of  mod-  of  impeaching  his  credibility  and  di- 
em legislation,  as  well  as  judicial  inter-  minishing  the  weight  which  woold 
pretation,  is  to  the  exclusion  of  inquiry  otherwise  be  given  to  his  testimony, 
into  religious  belief  as  a  test  of  the  Stambro  v,  Hopkins,  28  Barb.  (N.  Y.) 
competency  of  a  witness.   In  this  state,  265. 

legislation,  in  civil  cases  at  least,  has  14.  Rev.  Stat.  Texas  1879^  art.  2249; 

kept  pace  with  this  tendency,  so  that  Crim.  Code,  art  736. 

by  virtue  of  the  provisions  of  the  Civil  10.  Rev.  Stat.  Vermont  1880,  (  1007. 

C5ode  no  religious  test  can  be  applied.'*  16.  Perry's  Case,  3  Gratt.  ( Va.)  602. 

The    court  then   cited    the   provision  Where  it  was  held  that,  under  the 

in    the  Kentucky   constitution    "That  constitution  of  Kir^>/a,  which  declares 

the  civil  rights,  privileges  or  capacities  that  one's  religious  opinions  or  beliefs 
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and  Wisamsin,^  no  objection  can  be  made  to  the  witness's  com- 
petency on  the  ground  of  his  want  of  religious  faith.  So  in  Ela- 
rtdUj  atheists,agnostics,  and  persons  who  do  not  believe  in  future 
rewards  and  punishments,  are  made  competent  and  amenable  to 
punishment  for  perjury  by  a  recent  act  of  the  legislature.* 

In  England^  it  is  provided  by  statute  that  if  any  person,  called 
to  give  evidence  in  any  court  of  justice,  whether  in  a  civil  or  crim- 
inal proceeding,  shall  object  to  take  an  oath,  or  shall  be  objected 
to  as  incompetent  to  take  an  oath,  such  person  shall,  if  the  pre- 
siding judge  is  satisfied  that  the  taking  of  an  oath  would  have  no 
binding  effect  on  his  conscience,  make  a  solemn  promise  and 
declaration,  after  which  he  is  liable  to  prosecution  for  perjury  if 
he  testifies  falsely.' 

In  Connecticut  and  New  Hampshire^  a  belief  in  a  Supreme  Being 
is  all  that  is  required  of  a  witness.^ 

In  Georgia^  a  witness's  disbelief  goes  only  to  his  credibility.^ 

In  New  Mexico^  a  Chinaman  who  believes  in  the  Chinese  religion, 
but  takes  the  ordinary  oath  and  states  that  he  regards  it  as  bind- 
ing, is  competent,  so  far  as  religious  belief  is  concerned.* 

In  some  states,  where  the  statutes  enact  that ''  all  persons,"  or 
"every  human  being,"  or  ** everyone  who  can  understand  an 
oath,'*  shall  be  competent,  probably  religious  disbelief  would  not 
affect  the  competency  of  a  witness.''  And  where  the  constitution 
provides  that  '*  no  person  shall  be  denied  the  enjoyment  of  any 
civil  right  merely  on  account  of  his  religious  principles,"  the  right 
of  a  party  to  testify  in  his  own  behalf  is  held  to  be  a  civil  right 
that  cannot  be  denied  on  the  ground  that  he  does  not  believe 
that  God  will  punish  perjury.' 

shall  *'  in  no  wise  affect,  diminish,  or  en-  is  a  question  of  fact.     Free  v.  Bucking- 
Urge"  his  **  civil  capacities,"  no  person  ham,  59  N.  H.  219. 
is  incapacitated  from  being  a  witness  6.  Section  3797  of  the  Georgia  Code, 
on  account  of  his  real  or  professed  re-  which   provides    that    religious  belief 
ligious  opinions.  shall  go  onlj  to  the  credit  of  a  witness, 

1.  Wisconsin  Const.,  art.  i,  §  18.  does    not  justify  asking    a  witness  if 

2.  Laws  1800-91,  ch.  4036,  §  2.  he  believes  in   Christ  a«   the  Saviour. 
8.  Stat  32  s  33  Vict.,  ch.  68,  $  4.  Donkle  v.  Kohn,  44  Ga.  266. 

The  words  "court  of  justice"   and  6.  Territory    v,    Yee    Shun,    3    N. 

"  presiding  judge  "  include  all  persons  Mex.  82. 

authorized  by   law  to  administer   an  7.  i  Greenl.  £v.  (14th  ed.),  §  368n., 

oath  for  the  taking  of  evidence.     Stat,  citing  Iowa  Rev.  Co.  1880,  §  3636 ;  Ohio 

33  &34  Vict.,  ch.  49,  §  i.    But  the  act  Rev.  Stat.  1880  (2d  ed.),  \  5240;   TVn- 

does  not  apply  to  members  of  Parlia-  nessee  Stat  187 1,  §  3807.  But  see  sufra^ 

ment  who  are  required  to  take  an  oath  text,  for  the  Iowa  doctrine,  and  infra, 

before  votine.    Clarke  v.  Bradlaugh,  7  this  note,  for  Ohio, 

QjB'  t>»v.  38.  S.  State  v.  Powers,  51  N,  J.  L.  432; 

4.  Rev.  Stat  of  Connecticut  1849,  tit.  15  Am.  St.  Rep.  693.  See  Hronek  v. 
1, 4  140;  Gen.  Stat  1875,  P-  44^*  ^^y*  People,  134  111.  139;  23  Am.  St.  Rep.  652. 
Stat  New  Hampshire  1842,  ch.  \^,  The  Ohio  Bill  of  Rights,  ^  7,  declares 
k  9;  Gen.  Laws  1878,  ch.  288,  ^  12.  **  that  no  religious  test  shall  be  required 
^  One  is  competent  to  testify  who  be-  as  a  qualification  of  office ;  nor  shall 
lieves  in  the  existence  of  God,  and  that  any  person  be  incompetent  to  be  a  wit- 
divine  punishment,  here  or  hereafter,  ness  on  account  of  his  religious  belief; 
will  follow  perjury ;  his  disqualification  but  nothing  herein  shall  be  construed 
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6.  Infiuny. — At  common  law,  a  person  convicted  of  an  infamous 
crime  was  not,  thereafter,  competent  to  testify  as  a  witness  in  any 
court  of  justice,  unless  his  competency  was  restored  by  a  reversal 
of  the  judgment  of  conviction,  or  by  a  pardon.  This  subject,  how- 
ever, has  been  separately  treated  in  another  volume  of  this  work.* 

7.  Indians*  Chinamen,  and  Negroes. — Formerly  there  were  statutes 
in  some  of  the  states  prohibiting  Indians  and  Chinamen  from  tes- 
tifying for  or  against  white  persons.'  In  the  absence  of  such  a 
statute,  however,  the  law  makes  no  such  distinction.'  So,  also, 
it  was  formerly  the  law  in  many  states  that  a  ne^ro  was  incom- 
petent to  testify  for  or  against  a  white  person  ;^  but  in  states 
where  this  was  the  rule  it  has  generally  been  held  that  the  act  of 
Congress,  known  as  the  Civil  Rights  Bill,^  placed  negroes  on  the 
same  footing  as  white  persons  in  respect  to  their  competency  as 
witnesses.*  In  one  jurisdiction,  however,  the  contrary  was  held 
on  the  ground  that  Congress  has  no  constitutional  power  to  pre- 
scribe rules  of  evidence  for  the  courts  of  the  states.^ 

to  dispense  with  oaths  and  affirmations.'*  pree  v.  State,  33  Ala.  380;  73  Am.  Dec. 
In  Clinton  v.  State,  33  Ohio  St.  27,  it  422  ;  Heath  v.  State,  34  Ala.  250;  Gra- 
was  held  that  **the  common-law  rule  dj  v.  State,  11  Ga.  253;  Brown  v.  Les* 
still  obtained,  notwithstanding  this  pro-  ter,  i  Ga.  Dec.  77 ;  Graham  v.  Crock- 
vision,  and  the  witness,  to  be  competent,  ett,  18  Ind.  119;  Nave  v.  Williams, 
must  believe  in  the  existence  of  a  God  22  Ind.  368;  Page  v.  Carter,  8  B.  Mon. 
who  will  punish  htm  if  he  swears  (Ky.)  192;  Rusk  v.  Sowerwtne,  3  Har. 
falsely,"  but  that  one  who  believes  in  &J.  (Md0  97;  Sprigg  v.  Negro  Mary, 3 
the  existence  of  a  God  and  that  an  Har.  &  J.  (Md.)  491;  Hughes  v,  Jack- 
oath  is  binding  on  the  conscience,  is  a  son,  12  Md.  450;  Jordan  v.  Smith,  14 
competent  witness  though  he  does  not  Ohio  199 ;  Dean  v.  Com.,  4  Gratt 
believe  in  a  future  state  of  rewards  and  ( Va.)  541. 

punishments.  For  various  applications  of  the  rule, 

Maryland. — In  Maryland^  no  one  is  see  Ivej  v.  Hardy,  2  Port.  (Ala.)  548; 

incompetent  as  a  witness  or  juror  "pro-  People  z\  Elyea,  14  Cal.  144;  State  v, 

vided  he  believes  in  the  existence  of  Rash,  i  Houst.  Cr.   Cas.  (Del.)  271; 

God,  and  that,  under  His  dispensation,  State  v»  Downhan,  i  Houst.  Cr.  Cas. 

such  person  will  be  held  morally,  ac-  (Del.)  45;    Webb   v.    Pindergrass,   4 

countable  for  his  acts,  and  be  rewarded  Harr.  (Del.)  439;  Elliott  v,  Morgan,  3 

or    punished    therefor    either  in    this  Harr.   (Del.)   316;    State  xk  Griffin,  3 

world  or  the  world  to  come."    Const.  Harr.  (Del.)  560;  Woodward  f .  State, 

Dec.  of  Rights,  ^  36.  6  Ind.  492 ;  Potts  v.  Harper,  3  N.  J.  L. 


1.  See  Infamy,  vol.  10,  p.  606.  583;  Gumee  v.  Dessi^,  i  John8.(N.  Y.) 

508; 
369;   People  V,   Howard,  17  Cal.  63;     Ragland   v.  Huntington,  i    Ired.  (N. 


8.  See  Harris  t;.  Doe,  4  Blackf.  (Ind.)     508;   Hawkins  v.  State,  7   Mo.   190; 


Speer  r.  See  Yup  Co.,  13  Cal.  73;  Peo-  Car.)  561;   Gray  v.  State,  4  Ohio  353; 

pie  V,  Jones,  31  Cal.  565.  Groning  v,  Devana,  2  Bailey  (S.  Car.) 

The  California  statute  applied  only  192;  Jones  r.  Jones,  12  Rich.  (S.  Car.) 

to  criminal  cases  when  white  persons  116;    State  v,  M*Dowell,  2  Brev.  (S. 

wereontrial. People!^. Awa, 27 Cal. 638.  Car.)    145;   White  v,  Helmes,   i  Mc- 

The  provision  is  not  found   in  the  Cord   (S.  Car.)   430;  Jones  v.   State, 

present  Penal  Code  of  that  state.     See  Meigs  (Tenn.)  120. 

Deering*s  Penal   Code  of  California^  6.  Act  of  March  17,  1866. 

§  1321.     Compare  In  re  Tung  Yeong,  6.  Kelley    v.    State,    25    Ark.    392; 

19  Fed.  Rep.  190.  Clarke  v.    State,  35  Ga.  75;  State  v. 

8.  Doe  V.  Newman,    3   Sm.   &   M.  Underwood,  63  N.  Car. 98; -fi*/.  War- 

(Miss.)  565;   Coleman   v.  Doe,  4  Sm.  ren,  31  Tex.  143.     Compare  Turner  f. 

&   M.    (Miss.)  40;    Priest  v.  State,  10  Parry,  27  Ind.  163. 

Neb.  393.  7.  Bowlin  xk  Com.,  2  Bush  (Ky.)  5; 

4.  Smyth  z\  Oliver,  31  Ala.  39;  Du-  92  Am.  Dec.  468. 
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8.  Husband  and  Wife — a.  At  Common  Law — (i)  In  Genera/. — 
At  common  law,  neither  husband  nor  wife  was  a  competent  wit- 
ness in  any  action,  suit,  or  proceeding,  civil  or  criminal,  to  which 
the  other  was  a  party.*  For  this  prohibition,  jurists  and  text 
writers  have  assigned  several  reasons.  Some  of  the  early  authori- 
ties place  it,  in  part  at  least,  upon  the  technical  ground  of  the 
unity  of  husband  and  wife.*    Again,  it  was  put  upon  the  ground 

1.  Co.  Litt.  6  b;  I  Hale  P.  C.  301;  Ct.)  4;  Rogers  v.  Rogers,  i  Daly  (N. 
Davis  V.  Dinwoody,  4  T.  R.  678;  Bar-  Y.)  194;  Hail  v.  Hall,  30  How.  Pr.  (N. 
ker  V.  Dixie,  Cas.  temp.  Hardw.  264;  Y.  County  Ct.)  51 ;  Hosack  v,  Rogers, 
Vowles  V.  Young,  13  Ves.  Jr.  144;  Rex  8  Paige  (N.  Y.)  229;  Copons  v.  Kauff- 
V.  Cliviger,  2  T.  R.263;  Rex  v.  Locker,  man,  8  Paige  (N.  Y.)  583;  Macondray 
5  Esp.  107;  Bentley  V.  Cook,  cited  in  v.  Wardle,  26  Barb.  (N.  Y.)  612;  Rice 
Rex  V.  Cliviger,  2  T.  R.  265;  Barbat  v.  v,  Keith,  63  N.  Car.  319;  State  v.  Jolly, 
Allen,  7  Exch.  609 ;  Stein  v.  Bowman,  3  Dev.  &  B.  (N.  Car.)  110;  j2  Am. 
13  Pet.  (U.  S.)  209;  Alexandria  Bank  Dec.  656;  Bird  t;.  Hueston,  10  Ohio  St. 
V.  Mandeville,  i  Cranch  (C.  C.)  57S;  418;  Gross  v.  Reddig,  45  Pa.  St.  406; 
Gilleland  v.  Martin,  3  McLean  (U.  S.)  Donnelly  v.  Smith,  7  R.  1. 12;  Footman 
490;  Johnson  v.  State,  47  Ala.  10;  Mil-  v.  Pendergrass,  2  Strobh.  Eq.  (S.  Car.) 
ler  V.  State,  45  Ala.  24;  Wilson  v.  317;  Osburn  v.  Black,  Spears  Eq.  (S. 
Sheppard,  28  Ala.  623;  Pryor  v,  Ry-  Car.)  431;  Kimbrough  v.  Mitchell,  1 
burn,  16  Ark.  671;  Leach  v.  Fowler,  Head  (Tenn.)  539;  Owen  v.  State,  89 
22  Ark.  143;  Dawley  v.  Ayers,  23  Cal.  Tenn.  698;  Gee  v.  Scott,  48  Tex.  510; 
108;  Merriam  v.  Hartford,  etc.,  R.  26  Am.  Rep.  331;  Cameron  v.  Faj',  55 
Co.,  20  Conn.  354;  52  Am.  Dec.  344 ;  Tex.  58 ;  Manchester  v,  Manchester, 
Kemp  V,  Downham,  5  Harr.  (Del.)  417 ;  24  Vt.  64^ ;  Seargent  v.  Seward,  31  Vt. 
Keaton  v.  McGwier,  24  Ga.  217;  Wad-  509;  Baring  v.  Reeder,  i  Hen.  &  M. 
dams  V.  Humphrey,  22  111.  661 ;  Hayes  (Va.)  154;  Farrell  v.  Ledwell,  21  Wis. 
V,  Parmalee,  79  111.  563;  Kyle  v.  Frost,  182  ;  Zane  v.  Fink,  18  W.  Va.  693. 
29  Ind.  382;  Weikel  v.  Probasco,  7  Ind.  The  wife  of  a  freedman,  with  whom 
690 ;  McCollem  v.  White,  23  Ind.  43 ;  he  intermarried  during  the  existence  of 
Karney  v.  Paisley,  13  Iowa  09;  Smead  their  slavery,  according  to  the  ceremony 
V.Williamson,  16  B.  Mon.  (Ky.)  492;  then  permitted  to  them,  and  with  whom 
Hlgdon  V.  Higdon,  6  J.  J.  Marsh.  (Ky.)  he  continued  to  live  as  his  wife,  after 
48;  Tacket  V.  May,  3  Dana  (Ky.)  70;  emancipation,  was  not  a  competent 
TuUey  v.  Alexander,  11  La.  Ann.  628;  witness  for  him  or  against  him.  Hamp- 
Cull  V,  Herwig,  18  La.  Ann.  3x5;  ton  v.  State,  45  Ala.  82. 
D welly  V.  D welly,  46  Me.  377;  Brad-  In  Pedley  v*.  Wellesley,  3  C.  &  P.  558; 
ford  V.  Williams,  2  Md.  Ch.  i ;  Wil-  14  E.  C.  L.  448,  it  appeared  that  the 
liamson  v,  Morton,  2  Md.  Ch.  94;  Mil-  defendant  married  the  plaintiff's  princi- 
ler  V.  Williamson,  5  Md.  219;  Griffin  pal  witness  after  she  was  subpoenaed 
V,  Brown,  2  Pick.  (Mass.)  304;  State  t;.  to  give  her  evidence  in  the  case.  It 
Armstrong,  4 Minn.  335;  Moore  v,  Mc-  was  strongly  urged  that  the  defendant 
Kie,  5  Smed.  &  M.  (Miss.)  238;  Tom-  could  not  thus  deprive  the  plaintiff  of 
linson  v.  Lynch,  32  Mo.  160;  Craig  v,  his  evidence,  but  the  court  refused  to 
Kittredge,  20N.  H.  169;  Kelley  t ».  Proc-  permit  her  to  be  examined  without  the 
tor,  41  N.  H.  139;  Breed  v,  Gove,  4X  N.  defendant's  consent. 
H.  452  ;  Blain  v.  Patterson,  47  N.  H.  The  husband  is  not  a  competent  wit- 
523;  Bird  V.  Davis,  14  N.  J.  Eq.  467;  ness  to  a  deed  in  which  land  is  con - 
Den  V,  Johnson,  18  N.  J.  L.  87;  Marsh-  veyed  to  his  wife.  Johnston  v.  Slater, 
manf7.  Conklin,  17  N.J.  Eq,  282;  Cra-  11  Gratt.  (Va.)  321. 
mer  v.  Reford,  16  N.  J.  Eq.  367 ;  Gal-  Where  husband  and  wife  are  defend- 
way  V.  Fullerton,  17  N.  J.  Eq.  389;  ants,  neither  of  them  can  be  required  to 
Pctrick  V.  Ashcroft,  19  N.  J.  Eq.  339;  answer  interrogatories  to  be  used  in 
White  V.  Stafford,  38  Barb.  (N.  Y.)  evidence  against  the  other.  Carter  v. 
419;  Warner  v.  Dyett,  2  Edw.  Ch.  (N.  Taylor,  20  La.  Ann.  421;  Draper  v. 
Y.)  497;  Stewart  v,  Stewart,  7  Johns.  Hensingsen,  i6How.  Pr.  (N.  Y.  Super. 
Ch.  (N.  Y.)   229;  Bihin  v,  Bihin,  17  Ct.)  281. 

Abb.  Pr.  (N.  Y.  Supreme  Ct.)  19;  Mof-  2.  Blackstone  says  this  is  "  partly  be- 

fat  V.  Mount,  17  Abb.  Pr.  (N.  Y.  Super,  cause  it  is  impossible  their  testimony 
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of  common  interest,  which  was  a  disqualification  at  common  law,^ 
but  perhaps  the  most  potent  reason  is  public  policy,  it  being 
deemed  of  fundamental  importance  to  society  to  preserve  the 
sanctity  and  harmony  of  the  marital  relation.^ 

Conversations  between  husband  and  wife  in  the  presence  of 
third  persons  may  be  received  in  evidence  if  they  are  material  to 
the  issue.' 

Where  either  the  husband  or  wife  was  a  beneficial  party, 
though  not  a  party  to  the  record,  the  other  was  incompetent  to 
testify.*    And  where  one  of  them  was  incompetent  by  reason  of 

should  be  indifferent,  but  principally  infamous  the  character  of  her  husband: 
because  of  the  union  of  person,  and.  We  think  most  certainly  that  she  can- 
therefore,  if  they  vrere  admitted  to  be  not  be.  Public  policy  and  established 
witnesses  for  each  other,  they  would  principles  forbid  it.  This  rule  is 
contradict  one  maxim  of  law,  nemo  in  founded  upon  the  deepest  and  soundest 
propria  causa  testis  esse  debet,  and  if  principles  of  our  nature.  Principles 
against  each  other,  they  would  contra-  which  have  grown  out  of  those  domes- 
diet  another  mazim,  nemo  tenetur  tic  relations  that  constitute  the  basis 
seipsum  accusare."  i  Bl.  Com.  443.  of  civil  society  ;  and  which  are  essen- 
In  Windham  t;.  Chetwynd,  i  Burr,  tial  to  the  enjoyment  of  that  confidence 
424,  Lord  Mansfield  said:**  In  matter  which  should  subsist  between  those 
of  evidence,  husband  and  wife  are  con-  who  are  connected  by  the  nearest  and 
sidered  as  one,  and  cannot  be  witnesses,  dearest  relations  of  life.  To  break 
the  one  for  the  other.  The  husband  down  or  impair  the  great  principles 
cannot  be  witness  for  his  wife  in  a  which  protect  the  sanctities  of  husband 
question  touching  her  separate  estate.*'  and  wife  would  be  to  destroy  the  best 

1.  In  Peaslee  v,  McLKK>n,  16  Gray  solace  of  human  existence/'  See  also 
(Mass.)  488,  the  court  was  of  the  opin-  Co.  LitL  6  b ;  Davis  v.  Dinwoody,  4  T. 
ion  that  the  unity  of  interest  of  husband  R.  679,  per  Lord  Kenyon;  Barker  i*. 
and  wife  was  the  chief,  if  not  the  sole,  Dixie,  Cas.  temp.  Hardw.  264;  Vowles 
reason  for  their  exclusion  as  witnesses  v.  Young,  13  Ves.  Jr.  144;  O'Connors, 
at  common  law.  Marjoribeinks,  4  M.  &  G.  443;  43  E.  C. 

2.  Mr.  Greenleaf  says :  **  This  exclu-  L.  232,  per  Tindal,  C.  ]. 

sion  is  founded  partly  on  the  identity  8.  Allison  v.Barrow,3Coldw.(Tenn.) 

of  their  legal  rights  and  interests,  and  414;  Com.  v.  Griffin,  ixoMass.  181. 

partly  on  principles  of  public   policy,  Whether  or  not  the  presence  of  third 

which  lie  at  the  basis  of  civil  society,  persons  will  remove  the  mutual  disa* 

For  it  is  essential  to  the  happiness  of  bility  of  the  husband  and  wife  them- 

social  life  that  the  confidence  subsisting  selves  to  testify  to  such  conversations 

between  husband  and  wife  should  be  does  not  seem  clear.    In  Campbell  v. 

sacredly  cherished  in  its  most  unlim-  Chace,  12  R.  I.  333,  it  was  held  that  it 

ited  extent."  did  not.     And  in  Jacobs  v,  Hesler,  113 

In  Stein  v.  Bowman,  13  Pet.  (U.  S.)  Mass.  157,  it  was  held  that  the  prcs- 

223,  the  court  said:    '*In  the  present  ence  of  young  children  of  the  family, 

case,  the  witness  was  called  to  discredit  who  were  not  shown  to  have  paid  any 

her  husband ;  to  prove,  in  fact,  that  he  attention  to  the  conversation,  did  not 

had  committed  perjury;  and  the  estab-  affect    the    private    character   of  the 

lishment  of  the  fact  depended  on  his  same.      But  in   Lyon  v.  Prouty,  154 

own   confessions ;    confessions  which,  Mass.  488,  the  court  refused  to  reverse 

if  ever  made,  were  made  under  all  the  the  judgment,  upon  the  objection  that 

confidence  that  subsists  between  bus-  the  husband  had  been  permitted  to  tes- 

band  and  wife.    It  is  true,  the  husband  tify  to  a  conversation  between  himself 

was  dead,  but  this  does  not  weaken  the  and  his  wife  in   the  presence  of  their 

principle ;  indeed,  it  would  seem  rather  daughter,  a  girl  fourteen  years  of  age, 

to  increase  than  lessen  the  force  of  the  it  appearing  that  the  conversation  was 

rule.  Can  the  wife,  under  such  circum-  upon   a  topic   which   was  necessarily 

stances,  either  voluntarily  be  permitted,  of  deep  interest  to  the  girl,  and  must 

or  by  force  of  authority  be  compelled,  have  attracted  her  attention, 

to  state  facts  in  evidence  which  render  4.  Pyle  v,  Maulding,  7  J.  J.  Marsh. 
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a  direct  interest  in  the  event  of  the  suit,  the  other  was  likewise 
incompetent.^  But  where  a  husband  or  wife  is  a  nominal  party 
merely,  the  other  is  not  disqualified  as  a  witness.^ 

Where  a  woman  sued  as  a  feme  sole,  her  alleged  husband  was 
not  competent  to  prove  his  marriage  to  her  and  thereby  non-suit 

her;  *  and  conversely,  where  the  defendant  pleaded  coverture,  her 

(Ky.)  202 ;  Wier  v.  Buford,  8  Ala.  134;  in  the  suit,  it  was  held  that  his  wife  was 

Lisman  v.  Early,  12  Cal.  282;  Beard  v.  not  a  competent  witness.     Whitehead 

Morancj,  3  La.  Ann.  347;  Burrell  v,  v.  Foley,  28  Tex.  268. 

Bull,  3  Sandf.  Ch.  (N.  Y.)  15;  Hosack  The  wife  of  a  tenant  is  a  competent 

r.  Rogers,  8  Paige  (N.  Y.)  229;  Has-  witness  in  a  contest  between  the  land- 

brouck  T'.  Vandervoort,  9  N.  Y.  153;  lord  and  a  third   person.     Seigling  v. 

Joice  V.  Branson,  73  Mo.  38;  Edwards  Main,  i  McMull.  (S.  Car.)  353. 

t'.  Pitt8,3Strobb.  (S.  Car.)  i4o;Gelkey  The    husband's    disqualification   by 

V.  Peeler,   33   Tex.  663 ;    Labaree   v.  reason  of  conviction  of  crime  does  not 

Wood,  C4  Vt.  4^3;  Banister  v.  Ovitt,  disqualify  the  wife.     State  v.  Anthony, 

64  Vt  580;  Wheeler  V.  Wheeler,  47  Vt.  i  McCord  (S.  Car.)  285. 

637;  Farrell  v.  Ledwell,  21  Wis.  182.  In  Dyer  v.  Homer,  33  Pick.  (Mass.) 

The  husband  was  not  competent  to  253,  it  appeared  that  the  defendant's 

prove  a  marriage  contract  in  favor  of  intestate   died  before  his  father,  who 

his  wife.    McDuffie  v,  Greenway,  24  thereupon  became  his  sole  heir  at  law. 

Tex.  625.  Afterwards  the  father  died  leaving  a 

1.  Smead  v.  Williamson,  16  B.  Mon.  will,  in  which  a  portion  of  his  estate 

(Ky.)  493;  Pryor  v.  Ryburn,  16  Ark.  was  given  in  trust  for  the  sole  andsep- 

671 ;  Alexandria  Bank  v,  MandeviUe,  i  arate  use  of  the  wife  of  the  witness,  to 

Cranch  (C.  C.)  575;  Griffin  v.  Brown,  whose  competency  objection  was  made. 

2   Pick.    (Mass.)     304;    Vandiver   v.  Chief  Justice  Shaw  thought  that  the 

Glaspy,  7  Rich.  (S.  Car.)  14;  Young  interest  was  too  remote  and  contingent 

V.  Oilman,  46  N.  H.  484;  Labaree  v,  to    sustain    the    objection.      See  also 

Wood,  54  Vt.  453;  Wheeler  v.  Wheeler,  Mitchell  v.  Clagett,  9  Md.  42 ;  Carpen* 

47  Vt.  637;  Brown    v.   Burrigton,  36  ter  v.  Moore,  43  Vt.  392;  Rutland,  etc., 

Vt.  40;  Abbott  V.  Clark,  19  Vt.  444;  R.  Co.  v.  Lincoln,  29  Vt.  3o6. 

Whitehead  v,  Foley,  28  Tex.  268;  Best  In  an  action  on  a  promissory  note  by 

V.  Davis,  44  111.  App.  634;  Blerly's  Es-  an  indorsee  against  the  maker,  the  wife 

tate,  8i*  Pa.  St.  419;  Lewis  v,  McDou-  of  the  payee  may  testify  in  favor  of  the 

gal,  17  Wis.   518;  Leggett  v,  Boyd,  3  maker,  if  there  is  nothing  in  her  testi- 

Wend.  (N.  Y.)  376.  mony  to    violate    marital    confidence. 

In  a  suit  to  enforce  a  mechanic's  Armstrong  v.  Noble,  55  Vt.  428;  Mor- 
Hen  on  property  t>elong{ng  to  the  hus-  gan  v.  Hyatt,  62  Ind.  560. 
band  and  wife  jointly,  neither  could  be  The  wife  is  competent  to  support  the 
a  witness.  Briggs  v.  Titus,  7  R.  I.  title  of  her  husband's  bailee.  Funk  v. 
441;  Main  v.  Stephens,  4  E.  D.  Smith  Dillon,  2x  Mo.  394. 
(N.  Y.)  86.  But  if  it  were  not  shown  8.  Breton  v,  Sembre,  45  La.  Ann. 
that  the  wife  had  a  separate  interest  in  117;  Ratliff  v,  Vandikes,  89  Va.  x<yj\ 
the  property,  the  husband  might  be  a  Bonett  v,  Stowell,  37  Vt.  258;  Wiley 
witness  under  a  statute  enabling  parties  v.  Hunter,  57  Vt.  479;  Leavitt  xf.  Ban- 
to  testify  in  their  own  behalf.  Howell  gor,  41  Me.  458;  Patton  v.  Wilson,  3 
T*.  Zerbee,  36  Ind.  214;  Lockwood  zk  Lea  (Tenn.)  loi ;  St.  Louis,  etc.,  R. 
Joab,  27  Ind.  433,  Co.  v,  Rexroad,  59  Ark.  180. 

In  an  actionupon  a  special  guaranty  Where  the  husband,  though  a  party 

of  a  promissory   note,  brought  by  the  to  the  record,  is  not  a  necessary  party, 

payee  against  the  guarantor,  the  wife  of  his  wife  may  be  a  witness.     Hall   v. 

the  maker  is   not  competent  to  prove  Murphy,  14  "tex.  637. 

the  note  void  for  usury,  without  a  suffi-  S.  Bentley   v,  Cooke,  3   Doug.  422; 

cient  release  of  her  husband  from  his  36  E.  C.  L.  176. 

liability.    Thomas  v,  Catheral,  5  Gill  There  is  a  dictum  to  the  contrary  in 

&  I.  (Md.)  33.  Willis  V.  Underbill,  6^  How.  Pr.  (N.  Y. 

Where  the  husband's  fee  as  an  at-  Supreme  Ct.)  396,  but  no  authority  is 

tomey  was  contingent  upon  his  success  cited. 
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husband  was  not  competent  to  prove  the  marriage  and  thus  de- 
feat the  plaintiff.^  In  a  suit  for  enticing  away  the  plaintiff's  wife, 
the  defendant  cannot  introduce  her  as  a  witness  to  disprove  the 
marriage.* 

The  husband  was  not  a  competent  witness  where  his  testimony 
would  tend  to  establish  his  wife's  right  to  the  property  in  contro- 
versy.^ Thus,  where  property  was  taken  upon  execution  as 
belonging  to  the  husband,  he  was  not  a  competent  witness  to  es- 
tablish his  wife's  claim  to  the  same.^  In  a  contest  over  the  valid- 
ity of  a  will,  the  husband  of  one  who  would  be  a  distributee  if  the 
will  were  adjudged  invalid,  was  not  a  competent  witness;*  nor 
was  the  husband  or  wife  of  a  legatee  or  devisee  competent  to  sup- 
port the  will,*  unless  the  legacy  or  devise  were  first  released  to 
the  executor.''  In  a  controversy  respecting  the  wife's  separate 
estate,  the  husband  was  not  a  competent  witness  for  her  or  her 
trustee;®  nor  could  she  testify  in  support  of  her  own  title  where 

1.  Woodgate  v.  Potts,  a  C.  &  K.  457;  of  his  wife,  for  the  purpose  of  establish- 

61  E.  C.  L.  A57.  ing  his  title  to  her  personal  propertv. 

3.  Scherpf  v,  Szadeczky,  4  E.  D.  Fitzsimmons  v.  South  wick,  38  Vt.  509. 
Smith  (N.  Y.)  no.  •.  Jones  v,  Norton,  10  Tex.  120. 

8.  Wall  V,  Nelson,  3  Litt.  (Kjr.)  395 ;  7.  Weems  v,  Weems,  19  Md.  334. 

Caperton  t/.  Callison,   i  J.  J.  Marsh.  S.  Cobb  v,  Edmondson,  30  ua.  30; 

(Ky.)   397;  Hopkins  v.  Smith,  7  J.  J.  Ayres  r.  Ayres,  11  Gray  (Mass.)  130; 

Marsh.   (Ky.)  263;  Hall  v,  Dargan,  4  Robbins  v,  Abrahams,  5  N.J.  Eq.465; 

Ala.  696;  Wier  v.  Buford,  8  Ala.  134;  Harrell  v.  Hammond,  25  Ind.  104;  Pal* 

Moore  v,  McKie,  ^  Smed.  &  M.  (Miss.)  mer  v,  Henderson,  20  Ind.  297 ;  Burrell 

238.     Compare  Meni  v.  Rathbone,  21  v.  Bull,  3  Sandf.  Ch.  (N.  Y.)  15;  Has- 

Ind.  454.  'brouck  r.  Vandcrvoort,  9  N.  Y.  153; 

4.  Hodges  V,  Montgomery  Branch  Warner  i;.  Djett,  2  Edw.  Ch.  (N.  Y.) 
Bank,  13  Ala.  455 ;  Gross  v,  Reddig,  45  407 ;  Miller  v,  Williamson,  5  Md.  219; 
Pa.  St.  406.  Williamson  v,  Morton,  2  Md.  Ch.  94. 

Neither  was  the  wife  competent  to  See  also  Wilson  v.  Sheppard,  28  Ala. 

prove    that  property,  taken  under  an  623;   D welly  v.  Dwelly,  46  Me.  377; 

attachment  or  execution   against    her  Marshman   v,  Conklin,  17  N.  J.  Eq. 

husband,  belonged  to    her.     BoA'le  v,  282;  Galway  f.  Fullerton,  17  N.  J.  Eq. 

Haughey,  10  Phila.  (Pa.)  98;  McCollem  389;  Wells  v.  Tucker,  57  Vt.  223. 

V,  White,  23  Ind.  43.  And  the  fact  that  she  had  been  ren- 

6.  Walker  v.  Walker,  34  Ala.  469.  dered  competent,  by  statute,  to  testify 

Contra t  Robinson  v.   Hutchinson,  31  in  her  own  behalf,  did  not  change  the 

Vt.  443.  rule.    Gee  v»  Lewis,  20  Ind.  149;  Pal- 

The  husband  of  an  heiress  may  tes-  mer  v,  Henderson,  20  Ind.  297. 

tify  for  or  against  a  co-heir.    Boisse  v.  If  a  married  woman  had  an  interest 

Dickson,  31  La.  Ann.  741 ;  Starns  r.  in  the  business  of  a  partnership,  her 

Hadnot,  4^  La.  Ann.  310 ;  McKee  z\  husband  was  not  a  competent  witness 

Spiro,  107  Mo.  452.  for  the  firm.    Jackson  v.  Miller,  25  N. 

But  he  may  not  testify  in  favor  of  J.  L.  90;  McEwen  T^  Shannon,  64  Vt. 
the  administrator  of  an  estate  of  which  583.  So,  also,  a  person  whose  wife  was 
his  wife  is  a  distributee.  Lisman  i\  a  stockholder  was  not  a  competent  wit- 
Early,  12  Cal.  282;  Gilkeyt;.  Peeler,  22  ness  for  the  corporation.  Routh  r* 
Tex.  663.  Agricultural  Bank,    12   Smed.  &  M. 

The  widow  is  competent  on  behalf  (Miss.)  161. 
of  her  children  to  prove  her  marriage,  Under  a  statute  in  Illinois^  making 
Christy  v.  Clarke,  45  Barb.  (N.  Y.)  529;  the  husband  competent  in  suits  respect- 
but  she  is  not  competent  in  her  own  be-  ing  his  wife's  separate  estate,  it  is  held 
half.  Redgrave  v,  Redgrave,  38  Md.  93.  that  he  may  testify  in  an  action  brought 
Neither  is  the  husband  competent  to  by  her  for  an  injury  to  her  person, 
prove  his  marriage,  after  the  decease  Chicago,  etc.,  R.  Co.  i%  Dunn,  5a  111. 
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her  husband  assumed  to  be  the  owner  of  the  property  in  ques- 
tion.^ In  a  suit  by  a  husband  and  wife  upon  a  cause  of  ac- 
tion which  accrued  to  her,  dum  sola^  she  is  not  a  competent 
witness.* 

It  was  a  rule  of  the  common  law,  founded  on  decency  and  mo- 
rality, that  neither  the  husband  nor  wife  should  be  permitted  to 
bastardize  their  offspring  by  proving  non-access  after  their  mar- 
riage.' While  the  law  will  not  permit  the  husband  and  wife  to 
say  that  there  has  been  no  intercourse  between  themselves,  yet  it 
has  been  held  that,  in  certain  cases  where  it  is  impossible  to  pro- 
cure other  evidence,  the  wife  may  be  permitted  to  prove  her  own 

360;  4  Am.  Rep.  606;  Rock  Island  v.  replevin     pleads    the     ownenihip    of 

Deis,   38   III.    App.  409.    Also   in   an  his   wife,  she  is  competent    to  prove 

action  brought  by  her  for  malicious  that    facL       McNail    v.    Ziegler,    68 

prosecution,  Anderson  v.  Friend,    71  111.  234. 

111.475.    And,  in  an  action  by  her  to  re-  8.  Smith  v,  Boston,  etc.,  R.  Co.,  44 

cover  damages  sustained  by  reason  of  N.  H.  334;  Donnelly  v.  Smith,  7  R.  I. 

the  sale  of  intoxicating  liquor  to  her  13 ;  Cramer  v,  Reford,  17  N.  J.  Eq.  367. 

husband,  he  is  a  competent  witness  in  It  is  otherwise  where  the  suit  is  upon 

her  behalf,  as  what  she  recovers  is  ez-  a  book  account.    Perry  v.  Whitney,  30 

clustvely  her  property.     Davenport  v.  Vt.  390 ;  Wade  v,  Powell,  31  Ga.  i ; 

Ryan,  81  111.  3i8;  Noy  v.  Creed,  i  111.  Sneckner  v,  Taylor,  i  Redf.  (N.  Y.) 

App.  557.     In  the  absence  of  such  a  427.      Compare  Collins  v.  Mack,  31 

statute  the  husband  is  not  a  competent  Ark.  684,  where  the  husband  was  re- 

witness  in  such  a  case.     Jackson  t'.  jected  as  a  witness  in  such  a  case. 

Reeves,  53  Ind.  331.  And  in  a  suit  against  husband  and 

He  is  also  competent  in  her  behalf,  wife  to  collect  a  debt  contracted  by  her 

where  she  sues  for  partition  of  land  while  single,  her  admissions  made  after 

which  she,  with  others,  has  inherited,  marriage  are  not  admissible   in  evi- 

Pigg  V.  Carroll,  89  111.  305.  dence.    Brown  v.  L^sselle,  6  Blackf. 

1.  In  replevin  against  the  husband,  (Ind.)  147;  38  Am.  Dec.  135. 

the  wife  was  incompetent  to  prove  the  8.  Cope  v»  Cope,  i  M.  a  Rob.  369; 

property  in  controversy  hers.     Harrell  Rex    v.   Book,    i    Wils.  340;    Rex  v. 

V,  Hammond,  35  Ind.  104.    And  in  re-  Luffe,  8  East  193;  Rex  t/.  Kea,  11  East 

plevin  by  the  wife  to  recover  possession  133;  Rex  v,  Sourton,  5  Ad.  &  El.  180; 

of  goods  sold  by  her  husband,  she  was  31  £.  C.  L.  312;  R^.  v.  Mansfield,  i  Q(^ 

incompetent  to  prove  title  in  herself,  B.  444;  41  E.C.  L.  618;  Chamberlain  z;. 

as  she  would  then  be  testifying  against  People,  33  N.  Y.  85;  80  Am.  Dec.  355 ; 

her    husband  and  might  render  him  Boykin  v,  Boykin,  70  N.  Car.  263 ;  16 

liable  on  his  implied  warranty  of  title.  Am.  Rep.  776;   State  v.  Pettaway,  3 

Pleasanton  v.  Nutt,    115  Pa.  St.  366.  Hawks  (N.  Car.)  623;  Shuman  t;.  Shu- 

The  contrary  was  held  in  Musser  v,  man,  ^^  Wis.  250.    See  also  Canton  v. 

Gardner,  66  Pa.  St.  243,  but  this  case  Bentle>',  i  x  Mass.  443. 

must  be  considered  as  overruled,  though  In  Goodright  v.  Moss,  Cowp.  594, 

it  was  not  referred  to  in  Pleasanton  v.  Lord  Mansfield  said :  "As  to  the  time 

Nutt,  115  Pa.  St.  366.  of  the  birth,  the  father  and  mother  are 

In  Pennsylvania^  however,  this  rule  the  most  proper  witnesses  to  prove  it. 

has  been  changed  by  statute,  and  the  But  it^is  a  rule,  founded  in  decency, 

point  would  now  be  ruled  differently  morality  and  policy,  that  they  shall  not 

under  the  act  of  1887.     See  Evans  v.  be  permitted  to  say,  after  marriage,  that 

Evans,   155   Pa.   St.  576;   Norbeck  v.  they    have    had    no    connection,  and, 

Davis,  157  Pa.  St.  399.  therefore,  that  the  offspring  is  spurious; 

In  Kansas^  if  a*  married  woman  re-  more  especially  the  mother,  who  is  the 

plevies  property  taken  upon  execution  ofiending  party.'* 

against  her  husband,  she  may  testify  Thus  the  mother  of  a  child  begotten 

in  her  own  behalf.    Furrow  v,  Chapin,  out  of  wedlock,    but  bom    after    her 

13  Kan.  K07.  marriage,  is   not  competent  to  prove 

And  in  Illinois^  if  the  defeifdant  in  that  her  husband  is  not  its  father.  Den- 
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adultery.^  In  an  action  for  criminal  conversation,  the  plaintiff, 
though  competent  under  the  statute  as  a  witness  in  his  own  be- 
half, is  nevertheless  incompetent  to  prove  his  wife's  adultery.* 
And,  in  such  action,  the  wife  is  not  competent  to  prove  her  own 
turpitude  unless  her  disability  has  been  removed  by  statute.' 
But  if  a  divorce  a  vinculo  has  been  obtained  before  the  trial  of  the 
action  for  criminal  conversation,  it  seems  that  the  former  wife  is 
competent  for  the  plaintiff  even  to  prove  the  charge  of  adultery.* 
(2)  Effect  of  a  Divorce  or  the  Death  of  One  Spouse. — The  rule 
was  so  strictly  enforced  that  a  divorce  a  vinculo  did  not  render 
either  spouse  competent  to  testify  to  any  matter  which  transpired 
during  coverture,  if  such  matter  would  have  been  excluded  had 
the  marital  relation  continued,^  though  after  such  divorce  either 

nison  v.  Page,  29  Pa.  St.  420 ;  72  Am.  a  court  of  law.     But  the  case  now  un- 

Dec.  664.  der  consideration  comes  neither  within 

1.  Thus,  in  bastardy  cases,  where  the  the  rule  nor  the  principle  of  the  role, 
mother  is  a  married  woman,  she  is  com-  The  wife  was  not  called  here  to  testify 
petent,  ex  necessitate,  to  prove  the  against  the  husband,  but,  on  the  con- 
criminal  intercourse  hj  which  the  child  trary,  she  was  called  to  testify,  and  did 
was  begotten,  though  she  is  riot  compe-  testify,  in  his  favor,  and  on  his  behalL 
tent  to  prove  the  non-access  of  her  She  herself  made  no  objection,  but  tes- 
husband.  Rex  v.  Reading,  Cas.  temp,  tified  freely  and  voluntarily.  There 
Hardw.  79;  Rex  v.  Bedell,  Andr.  8;  was  and  would  be  no  violation  of  any 
Rex  V,  Luffe,  8  East  193;  Rex  v,  Kea,  confidence  reposed  in  her  by  the  hus- 
II  East  132;  Ratcliff  v,  Wales,  i  Hill  band,  for  he  himself  called  her  to  tes- 
(N.  Y.)  65;  Com.  V.  Shepherd,  6  Binn.  tify,  and  she  testified  wholly  at  his 
(Pa.)  283;  6  Am.  Dec.  449.  request,  and  by  his  procurement.  There 

S.  Cornelius  v,  Hambay,  150  Pa.  St  is  nothing,  therefore,  in  the  rule  of  law 

359.  on  this  subject,  which  would  warrant 

And  in  an  action  for  alienating  the  the  exclusion  of  the  testimony  of  this 

affections  of   the   plaintiff's  wife,  she  witness  in  the  present  case.    The  case 

is  not  competent  to  testify.     Fratini  v,  of  Ratcliff  v.  Wales,  i  Hill  (N.  Y.)  63, 

Caslini,  66  Vt.  273.  is  precisely  like  the  present.    It  was  an 

8.  Mathews  v,  Yerex,  48  Mich.  361 ;  action  for  criminal  conversation  with 

Reynolds  v,  Schaffer,  91   Mich.  495 ;  the  plaintiff's  wife.    The  plaintiff^  after 

Carpenter  v.  White^  46  Barb.  (N.  Y.)  showing  a  divorce  a  xnncuio  matrimo- 

291;  Hicks  V.  Bradner,  2  Abb.  App.  ntfV,  called  his 'former  wife  fz>  prove  the 

Dec.  (N.  Y.)  362;  Fratini  v,  Caslini,  adultery  with  tl)e  defendant  for  which 

66  Vt.  273.  the  action  was  brought.    It  was  ad- 

4.  Ratcliff  V.  Wales,  i  Hill  (N.  Y.)  judged  that  the  testimony  of  the  wit- 

63;  Wottrich  V,  Freeman,  71  N.  Y.  601.  ness  was  properly  admitted." 

In   Dickerman   v.  Graves,  6  Cush.  For  Defenie. — In  such  action  the  di- 

(Mass.)  309;  53  Am.  Dec.  41,  the  court  vorced  wife  will  not  be  permitted  to 

said:   **  The  general  rule,  that  the  bus-  testify  for  the  defense  except  as  to  mat* 

band  and  wife  are  not  competent  to  ters  which  transpired  after  the  divorce 

testify  against  each  other,  as  to  what  was  obtained.    Crose  v,  Rutledge,  81 

occurred  during  the  marriage  relation,  111.  266. 

even  after  the  marriage  contract  is  dis-  6.  Monroe    v.    Twistleton,    Feake^s 

solved,  is,  no  doubt,  a  wise  and  salutary  Add.  Cas.  219;  State  v,  Phelps,  2  Tyler 

rule.    The  object  of  the  law  is  that  the  (  Vt. )  374,  overruliug'  State  v.],  N.  B.,  i 

most  entire  confidence  may  exist  be-  Tyler  (Vt.)  36;  Barnes  v.  Camack,  i 

tween  those  sustaining  the  relation  of  Barb.  (N.  Y.)  392;  Cook  z^.  Grange,  18 

husband  and  wife,  and  that  there  may  Ohio  526;  Rea  v.  Tucker,  51  111.  no; 

be  no  apprehension   that   such   confi-  99  Am.  Dec.  539;  Anderson  v.  Ander- 

dence  can  ever,  at  anj'  time  or  in  any  son,  9  Kan.  112;  Brock  v.  Brock,  116 

event,  be  violated,  so  far,  at  least,  as  Pa.  St.  109 ;  Fidelity  Ins.  Co.*s  Appeal, 

regards  any  testimony  or  disclosure  in  93  Pa.  ^t.  242;  Ferry   v.  Randall,  83 
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of  them  might  testify  to  any  matter  which  did  not  violate  the 
confidence  of  their  former  relation.^    And  neither  did  the  death 

of  one  spouse  remove  the  seal  of  secrecy  from  the  lips  of  the 
other  in  regard  to  confidential  communications  which  had  taken 
place  between  them.*  And  in  England,  the  rule  was  not  confined 
to  confidential  communications.*     In  the  United  States,  however, 

Ind.  143.    See  also  Crose  v.  Rutledge,  two,  Monroe  v,    Twistleton,    Peake's 

81  111.  266;  Waddams   v.  Humphrey,  Add.  Cas.  219,  is  the  sounder,  and  that 

22  III.  661 ;    Hitchcock  v.   Moore,   70  the  doctrine  therein  laid  down  is  built 

Mich.  113.  upon  the  general  rule  of  law  which. 

In  Monroe  v.    Twistleton,    Peake's  subject  to  certain  well-known  excep- 

Add.  Cas.   319,  Lord   Alvanley  said  :  tions,  is  this:  That  a  wife  never  can  be 

'*To  prove  any  fact  arising  after  the  admitted  as   a    witness  either  for  or 

divorce,  this  lady  is  a  competent  wit-  against  her  husband.     She  cannot  be  a 

Dcss,  but  not  to  prove  a  contract  or  witness  for  him,  because  her  interest  is 

anything  else  which  happened  during  precisely  identical  with  his;  nor  against 

the  coverture.    She  was  at  that  time  him,  upon  grounds  of  public  policy,  be- 

bound  to  secrecy.   What  she  did  might  cause  the  admission  of  such  evidence 

be  in  consequence    of  the    trust   and  would  lead  to  dissension  and  unhappi- 

confidence  reposed  in  her  by  her  hus-  ness,  and  possibly  to  perjury.    There 

band."  are  cases  to  show  that  this  intimate  re- 

1.  WooUey  V.  Turner,  13  Ind.  353;  lation  subsisting  between  the  parties  is 
Crook  V,  Henry,  35  Wis.  569;  Storms  not  to  be  considered  as  dissolved  by 
V.  Storms,  3  Bush  (Kt.)  77 ;  French  v.  death,  so  as  to  let  in  the  evidence  of 
Ware,  65  Vt.  338;  Dill  v.  People  (Cal.  either  party  as  to  transactions  occur- 
1894),  3^  Pac.  Rep.  339;  People  v.  Mar-  ring  during  their  joint  lives.  But  we 
ble,  38  Mich.  117.  are  asked  to  confine  the  rule  to  cases 

Thus,  a  husband  may  testily  against  where  the  communications  between 
his  divorced  wife  and  her  husband,  in  a  the  husband  and  wife  are  of  a  confi- 
prosecution  for  adultery  committed  by  dential  nature.  But  such  a  limitation 
them  before  the  divorce  was  granted,  of  the  rule  would  very  often  be  ex- 
State  V,  Russell  (Iowa,  1894),  58  N.  W.  tremely  difficult  of  application,  and 
Rep.  915.  would    introduce  a  separate  issue  in 

2.  Doker  v.  Hasler,  Ry.  &  M.  198 ;  each  cause  as  to  whether  or  not  the 
Hamphreys  v,  Boyce,  i  M.  &  Rob.  communications  between  husband  and 
140:  Edgell  V,  Bennett,  7  Vt  534 ;  Bab-  wife  were  to  be  considered  of  a  confi- 
cock  V.  Booth,  3  Hill  (N.  Y.)  181 ;  38  dential  character.  Upon  the  whole, 
Am.  Dec.  578;  Osterhout  v.  Shoe-  I  think  it  better  to  adopt  Lord  Al- 
maker,  3  Hill  (N.  Y.)  519;  Keator  v.  vanley's  rule  in  Monroe  v,  Twistleton, 
Dtmmick,  46  Barb.  (N.  Y.)  158;  Dex-  Peake's  Add.  Cas.  219.  and  to  hold, 
tert\  Booth,  3  Allen  (Mass.)  559;  Hay  therefore,  that  the  evidence  of  the 
V.  Hay,  3  Rich.  Eq.  (  S.  Car.)  384;  widow  was  lmprof>erly  admitted  in  this 
Payne    v,   Devinal,    11    Smed.   &    M.  case.'* 

(Miss.)  400 ;  Lingo  v.  State,  29  Ga.  470 ;  In  the  same  case,  Coltman,  J.,  said : 
Gray  v.  Cole,  5  Harr.  (Del.)  418;  Wil-  "In  the  argument  in  this  case,  a  dis- 
Ham  &  Mary  College  v,  Powell,  i3  tinction  has  been  taken,  and  it  has  been 
Gratt.  (Va.)  373;  Herndon  v.  Triple  contended  that  as  to  some  things  a 
Alliance,  45  Mo.  App.  436 ;  Bradford  wife  may  be  examined  after  the  death 
V.  Vinton  (Mich.  1886),  26  N.  W.  of  her  husband,  though  not  as  to  such 
Rep.  401.  matters  as  were  in  the  nature  of  confi- 
S.  In  O'Connor  v»  MarJQribanks,  4  dential  communications  between  them. 
M.  &  G.  435 ;  43  E.  C.  L.  228,  Tindal,  But,  undoubtedly,  that  is  not  the  rule 
C.  J.,  said  :  **  It  is  impossible  to  gain  during  the  lifetime  of  both  parties,  for 
much  light  from  the  cases  decided  at  the  rule  then  is  that,  with  the  excep- 
nisi  frius  relative  to  this  subject,  as  tion  of  certain  well-known  instances, 
the  two  principal  ones  appear  to  be  in  neither  husband  nor  wife  can  be  ad- 
direct  opposition  to  each  other.  We  mitted  as  a  witness  for  or  against  the 
must  see,  therefore,  which  of  them  best  other.  And  I  think  that  no  such  dis- 
accords with  the  general  principles  of  tinction  as  that  now  attempted  to  be 
law,  and  it  appears  to  me  that  of  the  set  up  arises  upon  the  death  of  one  of 
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it  was  very  generally  held  that  the  survivor  might  testify  to  mat- 
ters, a  knowledge  of  which  did  not  come  to  the  witness  through 
the  confidence  of  the  marital  relation,*  unless  there  was  some 
other  ground  of  exclusion ;  such,  for  example,  as  interest  in  the 
event  of  the  suit.* 

(3)  For  and  Against  Co-defendants  of  Husband  or  Wife.-- 
Where  two  or  more  persons  were  jointly  indicted  and  jointly 
tried  for  the  commission  of  a  crime,  the  husband  or  wife  of  one 
of  them  was  not,  at  common  law,  a  competent  witness  for  or 
against  the  others.*  But  according  to  the  weight  of  authority, 
the  rule  was  otherwise  if  the  defendants  had  separate  trials,  as  in 
that  event  the  record  of  the  testimony  given  at  the  trial  of  a  co- 
defendant  could  not  be  used  as  evidence  either  for  or  against  the 
consort  of  the  witness.*     There  are  cases,  also,  in  which  the  rule 

the  parties.  With  respect  to  the  au-  34;  Jack  r.  Russejr,  8  Ind.  180;  Car- 
thorities,  we  are  oblie:ed  to  make  our  penter  v.  Dame,  10  Ind.  125;  Shaffer 
election  between  connicting  cases,  and  v,  Richardson,  27  Ind.  122;  Adams  r. 
I  agree  that  the  doctrine  laid  down  in  Adams,  23  Ind.  50;  Wallis  v,  Britton, 
Monroe  v,  Twistleton,  Peake*s  Add.  i  Har.  &  J,  (Md.)  478;  Saunders  r. 
Cas.  219,  is  the  sound  one;  that  al-  Hendrix,  5  Ala.  224;  Tatum  v.  Man- 
though  the  relation  of  husband  and  ning,  9  Ala.  144;  LfOckwood  v.  Mills, 
wife  minr  have  ceased  to  exist  bj  a  di-  39  111.  602;  Romans  v.  Ha^,  12  Iowa 
vorce  of  the  parties,  the  objection  as  to  270 ;  Pratt  v.  Delavan,  17  Iowa  307; 
the  admissibility  of  evidence  of  either  McGuire  v,  Maloney,  i  B.  Mon.  (Kj.) 
still  subsists,  and  I  think  it  makes  no  224;  Short  v,  Tinsfejr,  i  Mete.  (K}'.) 
difference  that  the  relation  has  been  397;  71  Am.  Dec.  482;  Wallingford'v. 
put  an  end  to  by  death."  Maule,  J.,  Fiske,  24Me.  386;  Walker  t^  Sanborn, 
also  said:  **I,  also,  am  of  opinion  46  Me.  470;  Stuhlmuller  v.  Ewing,  39 
that  this  evidence  was  inadmissible.  Miss.  447;  Stein  t'.  Weidman,  20  Mo. 
Beveridge  v,  Minter,  i  C.  &  P.  364,  is  17;  Sherwood  r.  Hill,  25  Mo.  ^i;  Dob- 
favorable  to  the  admissibility  of  the  son  r.  Racey,  8N.  Y.'2i6;  Talbot  v. 
witness,  but  the  previous  case  of  Mon-  Talbot,  23  N.  Y.  17;  Megaiy  v.  Funtis, 
roet;.Twistleton,  Peake's  Add.Cas.  219,  5  Sandf.  (N.  Y.)376;  Stober  z\  Mc- 
is  the  other  way.  I  certainly  think  that  Carter,  4  Ohio  St  513 ;  Moseley  r.  Eak- 
more  weight  is  due  to  the  latter  case,  in,  15  Rich.  (S-Car.)  324;  Hay  f.  Hay, 
for  it  appears  to  have  been  more  con-  3  Rich.  Eq.  (S.  Car.)  384;  Braxton  r. 
sidered  and  more  fully  argued.  It  does  Hilyard,  2  Munf.  (Va.)  49. 
not  seem  to  have  been  cited  in  Bev-  3.  Wade  v,  Johnson,  5  Humph, 
eridge  v.  Minter,  i  C.  &  P.  364."  (Tenn.)  117;  42  Am.  Dec.  422;  Chaney 
1.  Williams  v,  Baldwin,  7  Vt.  503;  xk  Moore,  i  Coldw.(Tenn.)  48;  Brewer 
Smith  v\  Potter,  27  Vt.  304;  65  Am.  v.  Ferguson,  11  Humph.  (Tenn.)  565; 
Dec.  198;  Wells  v,  Tucker,3  Binn.  (Pa.)  AUen  v,  Blanchard,  9  Cow.  (N.  Y.)63i; 
366;  Cornell  v.  Vanartsdalen,  4  Pa.  St,  Day  v,  Seely,  17  Vt.  542. 
364 ;  Brindle  v.  Mcllvaine,  10  S.  &  R.  8.  Childs  v.  State,  55  Ala.  25 ;  Cotton 
(Pa.)  282;  Gebhart  v.Shindle,  15  S.  &  R.  v.  State,  62  Ala.  12 ;  Woods  r.  State,  76 
(Pa.)  237;  Chambers  v.  Spencer,  5  Watts  Ala.  35;  52  Am.  Rep.  315;  Mask  r. 
(Pa.)  404;  Pike  v.  Hayes,  14  N.  H.  19;  State,  32  Miss.  ^05;  Cornelius  v.  Com., 
40  Am.  Dec.  171;  Winship  v.  Enfield,  3  Mete.  (Ky.)  481 ;  Thompson  r.  Com. 


211 ;  Hester  v.  Hester,  4  Dev.  (N.  Car.)  36;  Com.  v.  Manson,  2  Ashm.  (Pa.)3i- 

228;  Pricev.Joyner,3  Hawks  (N.  Car.)  4.  U.S.  v,  Addatte,  6  Blatchf.  (U. 

418;  Dexter  v.  Booth,  2  Allen  (Mass.)  S.)  76;  State  v.  Drawdy,   14  Rich.  (S. 

559;    Baxter    v.    Knowles,    12    Allen  Car.)  87;  State  v.  Anthony,  x  McCord 

(Mass.)  X14;    Robinson  x\  Talmadge,  (S.  Car.)  285;  State  i'.  Bradley,  9  Rich. 

97  Mass.  171 ;  Haugh  v,  Blythe,  20  Ind.  (S.  Car.)   168;  Thompson  vl  Com.,  i 
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ivas  relaxed  where  the  defendants  were  being  jointly  tried,  and 
the  wife  of  one  of  them  was  permitted  to  testify  in  favor  of  her 
husband's  co-defendant  where  it  clearly  appeared  that  the  prof- 
fered testimony  could  have  no  bearing  on  the  question  of  her  hus- 
band's innocence  or  guilt.^     Upon  trials  for  criminal  conspiracy, 

Mete.  (Kj.)  i6;  Cornelius  v.  Com.,  3  C.  C.  59;  Reg.  v.  Bartlett,  i  Cox  C. 

Mete.  (KyO  4^1 ;  Com.  v.  Manson,  2  C.  105. 

A  shin.  (Pa.)  31;  State  v.  Burnside,  37  Where  two  prisoners  were  jointly  in- 

Mo.  343 ;  State  v,  McCarron,   51  Mo.  dieted  and  tried  for  burglary,  one  of 

27;  Carr  v.  State,  42  Ark.  204;  Moffit  them  proposed  to  call  the  wife  of  the 

v.  State,  2  Humph.  (Tenn.)  99;  36  Am.  other  to  prove  an  alibi,  and  it  was  held 

I>ec,  301 ;  Workman  v.  State,  4  Sneed  that  she  was  a  competent  witness  for 

(Tenn.)   425;   People  v.  Langtree,  64  that  purpose.  Reg.  t;.  Moore,  i  Cox  C. 

Cal.  256;    Wixson  v^  People,  5   Park.  C.  59. 

Cr.  Rep.  (N.  Y.)  119;  Adams  t;.  State,  So,  also,  where  persons  were  jointly 

28  Fla.  511;  Smith  v.  Com.,  90  Va.  759.  indicted  for  stealing  potatoes,  and  some 

If  a   defendant  wished  the  benefit  of  potatoes  were  found  in  the  house  of 

the  testimony  of  the  wife  of  a  co-de-  each,  the  court  allowed  the  wife  of  one 

fendant,  his  proper  course  was  to  move  defendant  to  testify  that  the  potatoes 

for  a  separate  trial.    Com.  v,  Easland,  found  in  the  house  of  the  other  did  not 

I  Mass.  15.  belong  to  the  prosecuting  witness.  Reg. 

Where  persons  are  jointly  indicted  v,  Bartlett,  i  Cox  C.  C.  10^. 
for  a  misdemeanor  and  one  is  put  on  And  in  Reg.  v.  Sills,  i  C.  &  K.  494; 
trial  alone,  he  may  call  as  a  witness  47  £.  C.  L.  494,  which  was  the  trial  of 
the  ivife  of  a  co-defendant  who  stands  an  indictment  for  burglariously  break- 
defaulted  on  his  recognizance.  State  ing  into  a  house  and  stealing  personal 
T'.  Worthing,  31  Me.  62.  property  therefrom,  it  was  proved  that 

Where  the  husband  or  wife  had  been  a  part  of  the  stolen  property  was  found 

either     acquitted     or    convicted,     the  in  the  house  of  each  of  the  prisoners, 

other  was  a  competent  witness  in  the  and  Chief  Justice  Tindal  permitted  the 

prosecution  of  another  person  for  the  wife  of  one  of  the  defendants  to  testify 

same  offense.     Reg*  ^^«  Williams,  8  C.  that  she  took  to  the  house  of  the  other 

&     P.   283;  34  £.  C.  L.   391 ;  Reg.  v,  the  property  found  there. 

Thonapson,  3  F.  &  F.  824.  Where  the  wife  and   another  were 

Where    two    or    more   persons    are  jointly  indicted  for  stealing  her  hus- 

separately  indicted  and  tried,  the  wife  band's  goods,  it  was  held  that  the  hus- 

of    one    may   testify  against    another,  band  might  testify  for  the  Crown,  since 

Blumann   v.  State  (Tex.  Crim.  App.  his  wife  could  not  in  any  event  be  con- 

1893),  21  S.  W.  Rep.  1027;  People  V.  victed  of  stealing  his  property.     Reg. 

BoBworth  ^(Supreme  Ct.),   19  N.    Y.  v.  Glassie,  7  Cox  C.  C.  i. 

Supp.  114;  People  V,  Langtree,  64  Cal.  But  it  is  otherwise  if  she  can  be  con- 

256.  victed  of  the  offense  charged.    Thus 

Contra. — There  are  cases  which  hold  the  Married  Woman*s  Property  Act, 
that  a  separate  trial  of  the  defendants  1882,  45  &  46  Vict.,  ch.  75,  gives  mar- 
did  not  alter  the  rule  that  the  husband  ried  women  complete  control  of  their 
or  'wMe  of  one  of  them  was  not  compc  separate  property,  and  makes  the  hus- 
tent  to  testify  in  behalf  of  another,  band  and  wife  criminally  liable  for  theft 
Pullen  V.  People,  i  Dougl.  (Mich.)  48;  from  each  other.  Under  this  statute 
State  V.  Smith,  2  Ired.  (N.  Car.)  405.  it  is  held  that  where  a  wife  and  her  par- 

Thus, in  Peoples.  Colbern,i  Wheel,  amour  are  jointly  indicted  for  the  lar- 

Cr.  Cas.  (N.  Y.)  479,  it  appeared  that  ceny  of  the  husband*s  property  at  the 

t^ro  persons  were  indicted  for  forgery,  time  of  their  elopement,  the  husband  is 

One   of  them  was  put  upon  trial,  the  not  a  competent  witness  for  the  Crown. 

other  not  having  been  taken.    It  was  Reg.  v.  Brittleton,  12  Q^  B.  Div.  266. 

held  that  the  husband  of  the  defendant  But    where    the    wife's     testimony 

not   3'et  in  custody  could  not  be    ex-  would  improve  or  injure  her  husband^s 

amlned  as  a  witness  at  the  trial  of  the  case,  she  could   not  testify.    Reg.  v, 

other  defendant.  Hamp,  6  Cox  C.  C.  167:  Rex  v.  Webb, 

1.  Reg.  V.  Sills,  I  C.  &  K.  494;  47  cited  in  3   Russ.    on  Crimes  630;    1 

£.  O,  L.  494;  Reg.  V.  Moore,  i  Cox  Hale  301. 
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the  husbands  and  wives  of  the  defendants  were  excluded  from 
the  witness  stand,  because  any  evidence  relevant  to  the  issue  on 
trial  must  necessarily  tend  either  to  acquit  or  convict  all  of  the 
defendants.* 

(4)  In  Collateral  Proceedings. — It  was  laid  down  as  a  rule,  in  an 
early  English  case,  that  neither  husband  nor  wife  ought  to  be 
permitted  to  give  any  evidence,  in  any  form  of  proceeding,  which 
would  even  tend  to  charge  the  other  with  the  commission  of  a 
crime.*  After  much  discussion,  this  rule  was  discarded  as  too 
broad  and  general,  and  it  became  the  established  rule  of  West- 
minster Hall  that,  in  collateral  proceedings  which  did  not  involve 
the  mutual  interests  of  husband  and  wife,  either  of  them  might 
testify  to  matters  which  merely  tended  to  criminate  the  other, 
since  neither  the  record  of  such  collateral  proceedings,  nor  the 
testimony  given  therein,  could  afterwards  be  used  as  evidence  in 
a  direct  prosecution  against  the  consort  of  the  witness.'    This 

Thus,   she  could    not   be   examined  band  was  implicated  in  it  or  not,  that 

where  her  proposed  testimony  would  the  wife  Is  an  incompetent  witness  as  to 

impeach  the  credit  of  witnesses  who  every  fact  which  may  possibly  have  a 

had  testified  against  her  husband.    Rex  tendency  to  criminate  her  husband,  or 

V.  Smith,  1  M.  C.  C.  289;  Reg.  v.  Dens-  which,  connected  with  other  facts,  maj, 

low,  2  Cox  C.  C.  230.  perhaps,  go  to  form  a  link  in  the  compU- 

1.  Rex  V,  Locker,  5  Esp.  107;  Rex  v.  cated  chain  of  evidence  against  hitn, 

Serjeant,  R.  &  M.  352;  Mask  v.  State,  such  a  decision,  as  I  think,  would  go  be- 

32  Miss.  405 ;  Com.  v,  Manson,  2  Ashm.  yond  all  bounds ;  and  there  is  not  anr 

(Pa.)    31;    State    v,    Burlingham,   15  authority  to  sustain  it;  unless,  indeed, 

Me.  104.  what  has  been  laid  down,  as  it  seems  to 

In   Shields  v.  Ruddy,  2  Idaho  884,  me,  somewhat  too'  largely,  in  Rex  v. 

which   was  a  civil   action   to  recover  Cliviger,  2  T.  R.  263,  may  be  supposed 

damages  for  a  conspiracy  to  defraud  the  to  do  ro." 

plaintiff,  it  was  held  that  the  wife  of        In  Rex  v,  Bathwick,  2  B.  &  Ad.  639; 

one  of  the  defendants  might  testify  for  22  E.  C.  L.  152,  upon  a  question  as  to 

the  plaintiff  under  an  instruction  from  the  settlement  of  a  pauper,  a  witness 

the  court  that  her  testimony  was  not  to  was  produced  who  testified  that  he  had 

be  considered  against  her  husband.  married  her.  Another  witness  was  then 

3.  Rex  V.  Cliviger,  2  T.  R.  263.  produced  to  prove  that  the  marriage 

8.  In  Rex  v.  All  Saints,  6  M.  &  S.  was  void  on  the  ground  that  the  pre- 
19A,  Lord  Ellenborough  said :  "  The  tended  husband  had  been  married  to 
objection  rests  only  on  the  language  of  her  before  his  marriage  to  the  pauper. 
Rex  r.  Cliviger,  2  T.  R.  263,  that  it  It  was  held  that  she  was  competent  to 
may  tend  to  criminate  him,  for  it  has  prove  that  fact.  Lord  Tenterden,  C. 
not  an  immediate  tendency,  inasmuch  J.,  said :  **  The  decision  in  the  case  of 
as  what  she  stated  could  not  be  used  in  Rex  v,  Cliviger,  2  T.  R.  263,  appears  to 
evidence  against  him.  The  passage  have  been  founded  on  a  supposed  legal 
from  Lord  Hale  P.  C.  301,  has  been  maxim  of  policy,  viz.,  that  a  wife  can- 
pressed  upon  us  where  it  is  said  the  wife  not  be  a  witness  to  give  testimony  in 
is  not  bound  to  give  evidence  against  any  degree  to  criminate  her  husband, 
another  in  a  case  of  theft,  if  her  bus-  This  will  undoubtedly  be  true  in  the 
band  be  concerned,  though  her  evidence  case  of  a  direct  charge  and  proceeding 
be  material  against  another  and  not  di-  against  him  for  any  offense;  but  in  such 
rectly  against  her  husband.  Admitting  a  case  she  cannot  be  a  witness  to  prove 
the  authority  of  that  passage,  it  as-  his  innocence  of  the  charge.  The  pres- 
sumes  that  the  husband  was  under  the  ent  case  is  not  a  direct  charge  or  pro- 
criminal  charge,  that  he  was  included  ceeding  against  the  husband,  it  is 
in  the  simul  cum  aliis.  But  if  we  were  true  that  if  the  testimony  gfven  by  both 
to  determine,  vrithout  regard  to  the  be  considered  as  true,  the  husband, 
form  of  proceeding,  whether  the  bus-  Cook,  has  been  guilty  of  the  crime  of 
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latter  rule  was  generally  adopted  in  the  United  States,'^  though  it 
seems  that  such  testimony  should  not  be  compelled  if  the  wit- 
ness declines  to  give  it  voluntarily.*  And  even  in  collateral  pro- 
ceedings, neither  the  husband  nor  the  wife  should  be  permitted 
to  testify  directly  to  the  criminality  of  the  other.* 

(5)  Where  the  Marriage  Is  Void. — Where  the  supposed  mar- 
riage is  void  the  alleged  husband  and  wife  are  competent  wit- 
nesses for  or  against  each  other,  even  though  they  in  good  faith 

bigamy;  but  nothing  that  was  said  hy  In  Com.  v.  Sparks,  7  Allen  (Mass.) 

the  wife  in  this  case,  nor  anj  decision  534,  the  same  question  arose  and  the 

of  the  court  of  session  founded  npon  witness  was  excluded, 

her    testimonjr,   can    hereafter  be  re-  The  court  said:  "It  has  never  been 

ceiyed  hi  evidence  to  support  an  indict-  determined  that  a  husband  or  wife  is 

ment  against  him  for  that  crime.  This  admissible  as  a  witness,  in  any  coUater- 

is  altogether  res  inter  alias  acta.    Net-  al  proceeding,  to  testify  directly  to  the 

ther  the  husband  nor  the  wife  has  any  commission  of  any  criminal  act  of  the 

Interest  in  the  decision  of  the  question,  other.     Nor  ought  such  testimony  to  be 

and  the  interest  of  the  parish  of  Pan-  received  in  any  proceeding  or  upon  any 

eras  required  that  the  illegality  of  the  trial ;  for,  as  noticing  would  be  more 

second  marriage  should  b^  established  likely  to  exasperate  the  parties  and  be 

if  it  was  in  fact  illegal."    See  also  Reg.  the  means  of  implacable  discord  and 

V.  Halliday,  Bell  C.  C.  257.  dissension  between  them,  its  admission 

1.  Woods    V,  State,  76  Ala.  35 ;  52  would  be  a  violation  of  that  principle 

Am.   Rep.  315;   U.  S.  v,  Addatte,    6  of  public  policy  upon  which  the  gen- 

Blatchf.  (U.  S.)  76;  State  v.  Bridgman,  eral  rule  of  their  exclusion  as  witnesses 

^9  Vt.  203;  24  Am.  Rep.  124;  Moiiit  v.  against  each  other  is  founded." 

state,  2  Humph.  (Tenn.)  99;  36  Am.  In  Minnesota,  the  husband  of   the 

Dec.  301 ;  State  v,  Briggs,  9  R.  I.  361 ;  faithless  wife  may  testify  in  such  cases. 

II  Am.  Rep.  270;   State  v.  Dudley,  7  State  v.  Vollander  (Minn.  1894),  58  N. 

Wis.  664;  Com.  V,  Reid,  8  Phila.  (Pa.)  W.  Rep.  878.    To  the  same  effect  is 

335.     Sec  also  Fincherv.  State,  58  Ala.  Van  Cort  v.   Van  Cort,  4  Edw.   Ch. 

215 ;  Powell  V.  State,  58  Ala.  362.  (N.  Y.)  621. 

A  married  woman  is  competent  to  In  State  v.  Wilson,  31   N.  ].  L.  77, 

prove  threats  made  by  her  husband  to  the  alleged  guilty  parties  were  jointly 

induce  her  to  sign  a  deed.     Vicknairt>.  indicted  for  adultery.   The  woman  was 

Trosclair,  45  La.  Ann.  373.  first  tried  and  acquitted  ;  and,  upon  the 

In  New  yerseyj  a  husband  or  wife,  trial  of  her  alleged  paramour,  the  hus- 

in  a  suit  in  which  neither  is  a  party,  band  of  the  woman  was  offered  as  a 

may  be  asked  a  question  for  the  pur-  witness  to  prove  that  he  had  come  upon 

pose  of  discrediting  the  testimony  of  the  defendant  and  his  wife  in  flagrante 

the  other,   when  the  matter  inquired  delicto.    The  court,  upon  a  review  of 

into  is  not  an  indictable  offense.    Ware  the  authorities,  held  that  he  was  not 

V.  State,  35  N.  J.  L.  553.  competent  to  give  such  testimony. 

S.  Woods  V,   State,  76  Ala.  39;   52  Upon  the  trial  of  an  indictment  for 

Am.  Rep.  315;  State  v.  Dudley,  7  Wis.  stealing  wheat,  a  married  woman  was 

668;  State  v.  Briggs,  9  R.  I.  362;  ix  called  on  the  part  of  the  Crown   to 

Am.  Rep.  270.  prove  that  her  husband,  who  had  ab- 

8.  Thus,  on  the  trial  of  an  indictment  sconded,  was  present  when  the  wheat 

against  a  man   for  the  crime  of  adul-  was  stolen,  and  that  she  saw  htm  deliver 

tery,  the  husband  of  the  woman,  with  ittotheprisoner  then  on  trial.  Taunton, 

whom  the  crime  is  alleged  to  have  been  }.,  after  consultation  with  Littledale,  J., 

committed,  is  not  a  competent  witness  excluded  the  evidence  on  the  ground 

to  prove  the  act  of  adultery,  as  such  that  the  wife  was  directly  accusing  her 

testimony  would  be  a  direct  charge  of  husband  of  crime,  and  while  her  testi- 

criminality  against  his  wife.    State  v.  mony  could  not  be  used  against  him  if 

Welch,   26  Me.  30 ;  45  Am.  Dec.  94;  he  were  put  upon  trial  for  that  offense. 

State  V.  Gardner,  i  Root  (Conn.)  485;  yet  it  might  cause  a  charge  to  be  made 

Com.  V,  Gordon,  2   Brewa.  (Pa.)  569;  against  him.   Rex  v.  Gleed,  Gloucester 

Cotton  V,  State,  62  Ala.  12.  I^nt  Assise  1832,  cited  in  3  Russ^  on 
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believe  themselves  to  be  lawfully  married  ;^  a  fortiori,  persons 
who  co-habit  as  husband  and  wife  without  the  formality  of  a  mar- 
riage ceremony  are  not  disqualified  as  witnesses  for  or  against  each 
other.^  Upon  an  indictment  for  the  forcible  abduction  and  mar- 
riage of  a  woman,  she  is  a  competent  witness,  as  there  could  be 
no  legal  marriage  without  her  consent.* 

The  first  and  lawful  wife  of  a  bigamist  is  not  competent  to 
testify  against  her  husband  ;^  and  it  has  been  ruled  that  after 

Crimes  631.  SeealsoDen  v.Johngon,  18  C.   B.,  in    Campbell    v,  Twemlow,  i 

N.  J.  L.87;  State  V,  Bradley,  9  Rich.  Price  81.    Upon  the  authority  of  thU 

(S.  Car.)  168.  ruling  of  Lord  Kenyon,  Best,  C.  J., 

1.  Wells  V,  Fletcher,  5  C.  &  P.  12;  24  sitting  as  a  trial  judge,  rejected  as  a 

E.  C.  L.  190;  Wells  V,  Fisher,  i  M.  &  witness  a  woman  who  had  been  held 

Rob.  99;  Reg.  V,  Young,  5  Cox  C.  C.  out  to  the  world  as  the  wife  of  the  de- 

296;  Meunier  v.  Couet,  2  Martin  (La.)  fendant,  and  lived  with  him  at  his  home 

56 ;  People  v,  McCraney,  6  Park.  Cr.  as  his  wife,  though  she  stated,  when 

Kep.    (N.  Y.)   49.   Compare  Reg.  v,  called  as  a  witness,  that  she  was  not 

Chad  wick,  II  Q^  6.  173;  63   £.  C  L.  his    wife.      Batthewa    v,   Galindo,    4 

173 ;  Reg.  V.  Blackburn,  6  Cox  C.  C.333.  Bing.  610.     Upon  a  rule  nisi  for  a  new 

Slaves  could  not  contract  a  valid  trial,  it  was  unanimously  decided,  by  the 
marriage,  and  hence,  though  married  court  of  common  pleas,  that  the  wit- 
according  to  the  ceremonies  permitted  ness  should  not  have  been  excluded, 
to  them,  they  were  not  disqualified  as  The  Chief  Justice  himself  said :  **! 
witnesses  for  or  against  each  other,  am  clearly  of  opinion  that  my  decision 
State  V.  Samuel,  2  Dev.  &  B.  (N.  Car.)  at  nisi  frius  was  wrong;  but  I  was 
177;  States.  Taylor,  Phil.  (N.  Car.)5o8.  led  into  error  by  the  decision  of  Lord 

But  where  such  marriages  were  le-  Kenyon,  which,  I  am  satisfied,  bears 

galized  by  statute  after  the  emandpa-  directly  upon  the  point.    It  cannot  be 

tion  of  the  parties,  the  same  rules  ap-  material  when  or  where  the  declara- 

plied  as  if  they   had    been    lawfully  tions  are  made   as  to  the  character  in 

married  in  the  first  instance.  Hampton  which  the  female  stands.    .    .    .    The 

V.  State,  45  Ala.  82  ;  Jackson  v.  State,  true  principle  to    follow  on  such  oc- 

53  Ala.  472 ;  Johnson  v.  State,  61  Ga.  casions   is   that   which   is    stated     in 

305;  Williams  v.  State,  67  Ga.  260.  Starkie,  that  the  witness  is  not  to  beex- 

S.  Batthews  v.  Galindo,  4  Bing.  610 ;  eluded,  unless  dejure  wife  of  the  party- 
Dennis  V,  Crittenden,  42  N.  Y.  542;  Where  the  situation  of  the  female 
Rickerstricker  v.  State,  31  Ark.  207 ;  may  be  changed  in  a  moment,  and  is  so 
Flannagin  v.  State,  25  Ark.  92 ;  Sims  different  from  that  of  a  wife,  who  can- 
V.  State,  30  Tex.  A  pp.  605 ;  Mann  v.  not  be  separated,  it  is  much  better  that 
State,  44  Tex.  642 ;  Hill  v.  State,  41  Ga.  the  objection  should  go  to  the  credit 

n;  State  r.  Brown,  28  La.  Ann.  279.  than  to  the  competency  of  the  wit- 
^hetherornot  persons  who  repre-  ness."  Com^artf  DivoU  t^.  Leadbetter, 
sent  themselves  as  husband  and  wife  4  Pick.  (Mass.)  220. 
may,  at  the  trial  of  a  cause  to  which  8.  i  Hale  P.  C.  301 ;  2  Hawk^ch.  46, 
one  of  them  is  a  party,  prove  their  co-  ^  78;  Buller  N.  P.  286;  Rex  v.  Wake- 
habitation  meretricious  for  the  purpose  field,  2  Lewin  C.  C.  279;  Rex  v.  Perry, 
of  removing  their  mutual  disability'  as  cited,  by  the  court,  in  Rex  v.  Serjeant, 
witnesses,  was  at  one  time  a  question  R.  dc  M.  352 ;  Rex  v.  Yore,  1  Jebb  & 
of  considerable  doubt.     See  Campbell  Sy.  563. 

V,  Twemlow,  i  Price  81.     It  is  said  4.  i  Hale  P.  C.  693;  i  East  P.  C.  469 

that  Lord  Kenyon  once  refused  to  ad-  (cf7f}<^  Ann  Cheney's  Case,  O.  B.,  May, 

mit  a  woman  as  a  witness  for  the de-  1730,    Serj.  Forster's  MS.);  Miles   v. 

fendant  in  a  trial  for  forgery  where,  in  U.  S.,  103  U.  S.  314;  Bassett  v,  U.  S., 

the  course  of  the  trial,  the  prisoner  had  137  U.  S.  496 ;  Hussey  v.  State,  87  Ala. 

frequently  referred  to  her  as  his  wife;  121 ;  Salter  v.  State,  92  Ala.  68;  Wil- 

but,  upon  hearing  an  objection  to  her  Hams  v.  State,  44  Ala.  24;  State  r.Mc- 

competency,  dented  that  they  were  in  David,    15  La.  Ann.  403;   People  v. 

fact  married.    Ruled  on  Chester  Cir-  Houghton,  24  Hun  (N.  Y.)  501;  Wil- 

cnit  1782,  and  referred  to  by  Richards,  Hams  v.  State,  67  Ga.  260;  People  v. 
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prima  facie  proof  of  a  valid  marriage,  the  first  wife  is  not  compe- 
tent to  prove  such  marriage  invalid.'  But  after  proof  of  the  first 
marriage,  the  second  wife  is  a  competent  witness  to  prove  the 
defendant's  marriage  to  her,  because  such  marriage  is  void  and 
she  is  not  his  lawful  wife.*  If,  however,  the  second  marriage  is 
not  disputed,  and  the  issue  is  as  to  t^ie  fact  or  validity  of  the  first 
marriage,  the  alleged  second  wife  should  not  be  admitted  as  a 
witness,  because  she  is  prima  facie  the  lawful  wife  of  the  de- 
fendant • 

Quanstrom,    93   Mich.   254;   Boyd   v.  therefore,  married  the  defendant,  but 

State  (Tex.  Crixn.  App.  1^94),  26  S.  W.  afterwards  learned  that  her  first  hus- 

Rep.  1080 ;  State  v.  Ulrich,  no  Mo.  3^0.  band  was  living.    The  court  admitted 

1.  In  Peat's  Case,  3  Lewin  C.  C.  288,  her  as  a  witness,  on  the  ground  that  the 

the  prisoner  was  indicted  for  marrying  second  marriage  was  void, 

a  second  wife  during  the  lifetime  of  In  Dumas  v.  State,   14  Tex.  App. 

the  first,  and  his  defense  was  that  the  464;  46  Am.  Rep.  241,  the  defendant 

first  marriage  was  void,   because  the  called  his  alleged  first  wife  to  testify  in 

first  wife  had  a  husband  living  at  the  his  behalf,  in  rebuttal  of  evidence  of 

time  of  her  marriage  to  the  defendant,  their  marriage  which  had  been  intro> 

and  he  proposed  to  call  her  as  a  witness  duced  by  the  state.    She  refused  to  be 

to  prove  that  fact.    Alderson,  Baron,  examined,  and  it  was  held  on  appeal 

was  first  inclined  to  permit  her  to  tes-  that  the  trial  court  properly  compelled 

tify,  but  after  consultation  with  Wil-  her  to  testify. 

liaros,  }.,  he  determined  not  to  do  so.  S.  Wells  v.  Fletcher,  5  C.  &  P.  12; 
The  point  was  reserved,  but  the  prison-  24  E.  C.  L.  190 ;  Wells  v.  Fletcher,  i  M. 
er  was  acquitted  and  the  case  did  not  &  Rob.  99;  Johnson  v.  State,  61  Ga. 
come  up  for  review.  This  ruling  has  305;  Finney  v.  State,  3  Head  (Tenn.) 
been  followed  in  Canada.  See  Reg.  v,  544;  Salter  v.  State,  92  Ala.  68. 
Madden,  14  U.  C.  C^  B.  588;  Reg.  v.  Upon  a  prosecution  for  bigamy, 
Tubbee,  i  U.  C.  Pr.  Rep.  98,  but  it  has  Lord  Chief  Justice  Hale  said :  ^*  The 
been  much  criticised  by  able  text  writ-  first  and  true  wife  is  not  allowed  to  be 
ers.  Mr.  Russell  says :  "  The  first  im-  a  witness  against  her  husband,  but  I 
pression  of  the  very  learned  baron  think  it  clear  the  second  may  be  ad- 
seems  to  have  been  the  correct  one.  mitted  to  prove  the  second  marriage. 
The  only  ground  on  which  the  witness  for  she  is  not  his  wife,  contrary  to  the 
could  be  rejected  was  that  she  was  the  sudden  opinion  delivered  in  July,  1664, 
lawful  wife  of  the  prisoner,  for  the  at  the  Assizes  in  Surrev  m  Arthur 
general  rule  does  not  extend  to  a  wife  Armstrong's  Case,  for  she  is  not  so 
defactohuX.  not  dejure^  i  Russ.  Cr.,  much  as  his  wife  de  facto. ^^  i  Hale  P. 
p.  319,  note  (m),  citing  2  Stark.  Ev.  C.  693. 

(2d.  ed.)  402.    Mr.  Wharton,  also,  in  In  i  East  P.  C.  469,  it  is  said:  ^  The 

criticism  of  the  Canadian  cases  above  first  and  true  wife  cannot  be  a  witness 

cited,  says :  **  This,  however,  is  founded  against  her  husband,  nor  vice  versa, 

on  a  petitio  principii.    The  question  but  the  second  may   be    admitted   to 

is  whether  the  first  marriage  is  valid,  prove  the  second  marriage,  for,  the  first 

If  so,  she  is  not  a  witness.    But  she  is  being  proved,  she  is  not  so  much  as 

a  witness  if  such  marriage  is  invalid,  wife  de  facto.    But  that  must  be  first 

For  the  court  to  refuse  to  admit  her  established." 

when  called  by  the  defendant  to  dis-  In   Norris'   Peake  on  Ev.  248,  it  is 

prove  the  marriage,  is  to  prejudge  the  said:  '*  It  is  clearly  settled  that  a  woman 

question   in  issue."    1    Whart.   Ev.,  ^,  who  was  never  legally  the  wife  of  a 

426.     And  in  Wells  v,  Fletcher,  5  C.  &  man,  though  she  has  been  in  fact  mar- 

P.  12;  24  E.  C.  L.  190,  it  appeared  that  ried  to  him,  may  be  a  witness  against 

a  woman  called  as  a  witness  for  thede-  him.     As,  in  an  indictment  for  bigamy, 

fendant  had  been  married  to  him,  but  the  first   marriage   being   proved    by 

she  was  permitted  to  state  that  she  had  other  witnesses,  the  second  wife  may  be 

previously  been   married    to  another  examined  to  prove  the  marriage  with 

man,  but  not  having  seen  him  for  thirty  her,  for  she  is  not  dejure  his  wife." 

years  she  thought  he  was  dead,  and,  8.  In  Miles  r.  U.  S.,  103  U.  S.  304, 
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(6)  Assignment  or  Release  of  Interest. — In  many  cases,  where 
the  husband  or  wife  was  disqualified  at  common  law  by  reason  of  a 
direct  interest  of  the  other  in  the  event  of  the  suit,  such  a  disqual- 
ification might  be  removed  by  a  valid  assignment  or  release  of 
such  interest.^  Thus,  the  husband  of  a  legatee  whose  legacy 
had  been  released  to  the  executor  was  a  competent  witness  in 

reversing  2  Utah  191  the  court  said:  evidence,  it  must  be  presumed  that  Phil- 

"The  marriage  of  the  plaintiff  in  error  lips  was  dead,  and  that  the  witness  was 

with  Caroline  Owens  was  charged  in  the  defendant's  lawful  wife.     Compare 

the  indictment  and  admitted  by   him  Griggs*  Case,   T.   Rajm.    i ;    Finn  v, 

upon  the  trial.  The  fact  of  his  previous  Finn,  12  Hun  (N.  Y.)  339. 

marriage    with    Emily   Spencer  was,  1.  Pending  a  suit  by  a  husband  and 

therefore,  the  only  issue  in  the  case,  and  wife  against   a   common   carrier,    for 

that  was  contested  to  the  end  of  the  injury  to  her  goods,  the  plaintiffs,  for 

trial.     Until  the  fact  of  the  marriage  of  value  and  without   recourse,   assigned 

Emily  Spencer  with  the  plaintiff  in  er-  the  right  of  action  to  the  father  of  the 

ror  was  established,  Caroline  Owens  wife,  and  it  was  held  that  the  husband 

was/r/mayaciVhis  wife,  and  she  could  was    a  competent  witness  for  the  as- 

not  be  used  as  a  witness  against  him.  signee.    Norfolk,  etc.,  R.  Co.  -a.  Read, 

The  ground  upon  which  a  second  wife  87  Va.  186. 

is  admitted   as  a  witness  against  her  In  an  action  to  recover  damages  for 

husband,  in  a  prosecution  for  bigamy,  is  wrongfully  causing  the  death  of    the 

that  she  is  shown  not  to  be  a  real  wife  plaintiffs  intestate,  the  widow  may  re- 

by  proof  of  the  fact  that  the  accused  lease  her  interest  to  the  other  benefici- 

had  previously  married  another  wife,  aries  and  become  a    witness   for  the 

who  was  still  living  and  still  his  lawful  plaintiff.     Gayle  t>.  Morrissey,  5  Sneed 

wife.   It  is  only  in  cases  where  the  first  (Tenn.)    445.     So,  also,  a   widow,  to 

marriage  is   not  controverted,  or   has  whom    land    which  had  been  bought 

been  duly  established  by  other  evidence,  by  her  father  in   the   lifetime  of  her 

that  the  second  wife  is  allowed  to  testi-  husband   was  conveyed,  may   convey 

fy,  and  she  can  then  be  a  witness  to  the  it  to  her   children  without  warranty, 

second  marriage  and  not  to  the  first,  and  be  a  witness  for  them  in  a  con- 

The  testimony  of  the  second  wife  to  test  between  them  and  her  husband's 

prove  the  only  controverted  issue  in  the  creditors.    Thomas  i/.  Maddan,  50  Pa. 

case,  viz.,  the  first  marriage,  cannot  be  St.  361. 

given  to  the  jury  on  the  pretext  that  its  If  husband  and  wife  join  in  a  con- 
purpose  is  to  establish  her  competency,  veyance  releasing  her  right  of  dower  in 
As  her  competency  depends  on  proof  the  lands  of  her  first  husband  to  the 
of  the  first  marriage,  and  that  is  the  heir,  the  second  husband  is  a  compe- 
issue  upon  which  the  case  turns,  that  tent  witness  for  the  heir  of  the  first,  in  an 
issue  must  be  established  by  other  wit-  action  of  ejectment  brought  by  such 
nesses  before  the  second  wife  is  compe-  heir  to  recover  possession  of  the  lands, 
tent,  for  any  purpose;  even  then  she  is  Ross  r.  Blair,  Meigs  (Tenn.)  525.  Com- 
not  competent  to  prove  the  first  mar-  fare  Hadley  v,  Chapin,  11  Paige  (N. 
riage,  for  she  cannot  be  admitted  to  Y.)  245. 

prove  a  fact  to  the  jury  which  must  be  The  wife  of  the  payee  in  a  prorois- 

established  before  she  can  testify  at  all.^'  sorv   note  which   has  been    assigned 

See  also   Dixon   v.  People,  18  Mich,  without  recourse,  is  a  competent  wit- 

84,  where  it  appeared  that  the  defend-  ness    for  the    maker.    Armstrong    r. 

ant's  wife  had  first  married  one  Phil-  Noble,  55   Vt.  428.    And  also  for  the 

lips,  who  disappeared  in  April,  i860.  In  holder.     Bisbing  v,  Graham,  14  Pa.  St 

1862  she  read  in  a  newspaper  what  she  14;  53  Am.  Dec.  510. 

supposed  to  be  an  account  of  his  death.  If  the  husband  and  wife  convey  to 

In  1865,  having  heard  nothing  more  of  their  children   all  their  interest  in  a 

her  husband,  she  married  the  defendant,  devise  to  the  wife,  they  are  competent 

The  trial  court  admitted  her  as  a  wit-  witnesses  to  sustain  the  will.     Meredith 

ness  for  the  state,  over  the  defendant's  v.  Hughes,  28  Ga.  571. 

objection.     For  this  error  the  convic*  In  Alabama^  the  rule  was  otherwise, 

tion  was  reversed,  the  appellate  court  Locke  v.  Noland,  11  Ala.  249;  Powell 

saying  that,  in  the  absence  of  further  v.  Powelli  10  Ala.  9001 
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support  of  the  will.^  And  the  wife  of  a  grantor  who  had  been 
released  from  his  covenants  of  warranty  was  a  competent  witness 
for  the  grantee.* 

(7)  Exceptions  to  the  Rule — (a)  Griaui  Oonadttad  AgafaMrt  Xach  Other. — 
An  exception  to  the  rule  excluding  the  testimony  of  husband 
and  wife  against  each  other  is  to  be  found  in  cases  of  personal 
outrage  committed  by  one  upon  the  other.  In  all  manner  of 
ofiFenses  involving  personal  injury  to  the  wife  or  affecting  her 
liberty,  she  has  always  been  allowed  to  testify  directly  against 
her  husband  as  a  matter  of  necessity.*  And  similarly,  where  the 
husband  is  the  injured  party,  he  may  testify  against  his  wife.^ 
In  cases  where  the  husband  and  wife  are  competent  to  testify 
against  each  other,  they  may  also  testify  in  favor  of  each  other.' 

Upon  the  trial  of  an  indictment  of  a  husband  or  wife  for 
assault  and  battery  committed  upon  the  other,  the  injured  party 

1.  Weems  v.   Weems,   19  Md.  334.  for  shooting  at  her,  Whitehouse's  Case, 

Compare  Borneman   v.   Sidlinger,  21  3  Russ.  on  CrimeB  633 ;  Reg.  v.  Pearce, 

Me.  185.  9  C.  &  P.  667 ;  38  E.  C-  L.  281 ;  or  for 

In   Daniel  v.   Proctor,  1   Dct.   (N.  attemptingtopoisonher  in  any  manner. 

Car.)  428,  it  was  held  that  the  wife  of  a  Rex  v.  Jagger,  3  Russ.  on  Crimes  637; 

sole  executor  who  had  renounced  the  People  v,  Northrup,  50  Barb.  (N.  Y.) 

office  was  a  competent  witness  to  prove  147;  Com.  v,  Sapp  (Kj.  1890),  14  S.  W. 

the  execution  of  the  will,  upon   the  Rep.  834. 

ground  that  the  executor  took  nothing  She  may  also  exhibit  articles  of 
under  the  will,  and  no  commissions  peace  against  him.  Rex  v,  Doherty, 
were  given  him  thereunder.  The  court  13  East  171 ;  Vane's  Case,  13  East  171, 
thought  that  any  interest  which  he  may  note  (a);  3  Stra.  1202. 
have  had  at  the  time  of  the  execution  Some  doubt  has  been  expressed  as  to 
of  the  will  was  contingent  upon  the  al-  whether  the  wife  should  be  admitted  to 
lowance  of  commissions  by  the  court,  prove  facts  which  can  be  proved  by 
But  in  Huie  v,  McConnell,  2  Jones  (N.  other  witnesses.  See  Rex  v.  Jagger,  3 
Car.)  455,  it  was  held  that  the  wife  of  Russ.  on  Crimes  633;  Reg.  v,  Pearce,  9 
one  named  aa  an  executor  in  a  will  was  C.  &  P.  667;  38  E.  C.  L.  281 ;  State  v, 
not  a  competent  witness  to  prove  the  Davis,  3  Brev.  (S.  Car.)  3. 
same,  although  her  husband  had  en-  But  in  Audley's  Case,  i  St.  Tr.  393; 
tered  a  renunciation  of  the  office  in  3  How.  St.  Tr.  402,  the  wife  of  the  de- 
open  court,  and  had  released  all  his  fendant  was  admitted  to  prove  facts 
interest  under  the  will.  This  decision  which  were  proved  by  another  wit* 
went  upon  the  ground  that  a  witness  to  ness.        * 

a  will  must  be  competent  at  the  time  of  TI16  Wife's  Dying  Dedaratlons  are  ad- 
its execution.  The  court  disproved  the  missible  against  her  husband  upon  his 
case  of  Daniel  v.  Proctor,  i  Dev.  (N.  trial  for  her  murder.  Rex  v.  Wood- 
Car.)  438,  saying  that  it  had  been  virtu-  cock,  i  Leach  C.  C.  500;  Johns'  Case, 
ally  overruled.  i   Leach  C.  C.  504,  note  (a) ;  State  v, 

S.  Peaceable  v.  Keep,  x  Yeates  (Pa.)  Pearce,  56  Minn.  226. 

576.  In  Kentucky^  the  rule  of  the  text  is 

S.  I  Hale  P.  C.  301 ;  i  East  P.  C.,ch.  abolished  by  statute,  and  husband  and 

I'f  k  5*  P*455i  2  Hawk.  P.  C,  ch.  46,  4  wife  are  not  competent  against   each 

47;  Bnller  N.  P.  287;  Rex  v.  Serjeant,  other    in    any     criminal     prosecution. 

R.  &  M.  352;  Reg.  V,  Jellyman,  8  C.  &  TurnbuU  v.  Com.,  79  Ky.  495. 

P.  604;  34E.  C.  L.  547.  4,  Whipp  V.  State,  34  Ohio  St.  87; 

The    wife    is    a  competent  witness  32   Am.  Rep.  359.    See  also  State  v, 

against  her  husband  upon  a  charge  of  Davidson,  77  N.  Car.  522. 

procuring  a  miscarriage.  State  v.  Dyer,  S.  Rex  v.    Serjeant,  R.  &  M.  352 ; 

59  Me.  303.                                          '  Tucker  v.  State,  71   Ala.  342 ;  State  v. 

The  wiie  may  be  admitted  as  a  wit-  Neill,  6  Ala.  685;  Com.  v.  Murphy,  4 

ness  against  her  husband  upon  his  trial  Allen  (Mass.)  491. 
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is  a  competent  witness  to  testify  {or  the  prosecution  ;^  and  upon 
the  trial  of  a  husband  for  assisting  another  man  to  commit  a  rape 
upon  his  wife  she  may  be  a  witness  against  him.^ 

This  relaxation  of  the  rule  excluding  husband  a/id  wife  as  wit- 
nesses for  or  against  each  other  is  demanded  by  the  necessities  of 
justice,  but  it  extends  no  farther  than  such  necessities  require. 
Consequently,  the  exception  is  confined  to  cases  of  personal  vio- 
lence endangering  the  bodily  safety  or  liberty  of  the  witness.* 

No  outrage  upon  the  feelings  of  the  wife  by  the  commission  of 
an  offense,  however  detestable,  will  render  her  competent  as  a 
witness  against  her  husband  when  he  is  put  upon  trial  for  the 
offense.  Thus  bigamy,  adultery,  and  even  incest  committed  by 
the  husband  with  the  wife's  daughter,  are  not  such  personal 
wrongs  to  the  wife  as  will  render  her  testimony  admissible  against 
the  offender.* 

1.  Rex  V,  Azire,  i  Stra.  633 ;  Tucker  known  as   Lord   Audlej's  Case,  i  St 

V,  State,  71  Ala.  342;  State  v.  Neill,  6  Tr.  393;  3  How.  St.  Tr.  402,  the  offense 

Ala.  685;  Turner  t;.  State,  60  Miss.  351;  charged  was  that    the  defendant  had 

45   Am.  Rep.  412;  State  v.  Davis,  3  compelled   his  countess  to  submit  to 

Brev.  (S.  Car.)  3;  Whipp  i\  State,  34  sexual  intercourse  with  one  Bradwa)-, 

Ohio  St.  87 ;  32  Am.  Rep.  359;  U.  S.  v,  a  servant  of  the  defendant,  and  it  was 

Fitton,  4  Cranch  (C.  C.)  6^8;   U.  S.  v,  held  that  she  was  a  competent  witness 

Sniallwood,  5  Cranch  (C.  C)  35 ;  Com.  for  the  Crown,  although  the  servant, 

V.  Murphjr,  4  Allen  (Mass.)  491.  the  instrument  of  the  outrage,  was  ex- 

In  such  case  the  injured  party  is  not  amined  as  a  witness  and  testified  to  the 

only  competent,  but  compellable,  to  tes-  same  facts. 

tifj.     Johnson  v.  State,  94   Ala.   53 ;  8.  Rex  v»  Serjeant,   R.  &  M.  352; 

Turner  v.  State,  60  Miss.  351;  45  Am.  Bentlej  v,  Cooke,  3  Doug.  422;  26  £. 

Rep.  412.  C.  L.  176  ;  Bassett  v,  U.  S..  ijiy  U.  S. 

Upon  the  return  of  a  writ  of  habeas  496;  Stein  v.  Bowman,  13  Pet.  (U.  S.) 

corpus  directed  to  the  father-in-law  of  222;  State  v.  Burlingham,  15  Me.  104; 

the  relator,  requiring  him  to  bring  be-  People  v.  Carpenter,  9  Barb.  (N.  Y.) 

fore  the  court  the  wife  and  infant  child  580  ;  People   v.  Quanstrom,  93  Mich, 

of  the  relator,  the  wife  is  a  competent  256 ;    Com.  v.  Jailer,  i   Grant's  Gas. 

witness  for  the  defendant  to  prove  acts  (Pa.)  218;  State  r*.  Berlin,  42  Mo. 573; 

of  cruelty  committed  by  her  husband,  Compton  v.  State,  13  Tex.  App.  271 ; 

which  justify  her  separation  from  him  44  Am.  Rep.  703,  overruling  Morrill 

and  her  refusal  to  return  to  his  house,  x'.  State,  5  Tex.  App.  447,  and  Roland 

People  V.  Mercein,  8  Paige  (N.  Y.)  47.  v.  State,  9  Tex.  App.  277. 

Compare  People  f.  Chegaray,  18  Wend.  Upon  a  complaint  against  the  hus- 

(N.  Y.)  637.  band  for  deserting  his  wife  and  chil- 

In  North  Carolina^  it  has  been  held  dren,  the  wife  is  not  a  competent  wit- 
that  the  husband  or  wife  is  not  a  com-  ness  against  him.  Reeve  v.  Wood,  10 
petent  witness  against  the  other  upon  Cox  C.  C.  58.  Compare  People  v.  Bar- 
the  trial  of  an  indictment  for  assault  tholf,  24  Hun  (N.  Y.)  272. 
and  battery  where  no  lasting  injury  is  Subornation  of  perjury,  to  wrong  the 
inflicted  or  threatened.  State  v,  Hus-  wife  in  a  judicial  proceeding  affecting 
sev,  Busb.  (N.  Car.)  123;  State  v,  her  property  rights,  is  not  such  a  crime 
Rhodes,  Phil.  (N.  Car.)  453;  98  Am.  against  her  as  will  let  in  her  testimony 
Dec.  78;  State  v,  Oliver.  70  N.  Car.  60.  against  her  husband.    People  v.  Car- 

Where  the  wife  struck  her  husband  penter,  9  Barb.  (N.  Y.)  580. 

with  an  axe  without  sufficient  provo-  4.  Bigamy. — Baasett  v.  U.  S.,  137  U* 

cation,  the  court,  without  saying  what  S.  496 ;  People  v.  Quanstrom,  93  Mich, 

would  be  sufficient  provocation,  held  254;    State  v,  Ulrich,   no  Mo.  350; 

that  the  husband  might  testify  against  Boyd  v.  State  (Tex.  Crim.  App.  1^)1 

her.  State  v.  Davidson,  77  N. Car.  522.  26  S.  W.  Rep.  loSo. 

S.  In  Rex  r.  Castlehaven,  commonly  Adultery. — McLean  v.  State,  p  Tex. 
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Crim.  Rep.  521 ;  State  v.  ArmBtrong,  4  husband.     Mr.  Justice  Brewer,  dellyer- 

Minn.  535.  ing  the  opinion  of  the  court,  said:  ''We 

Ineeflt. — Compton  v.  State,  13  Tex.  conclude,  therefore,  that  the    section 

App.  371 ;  44  Am.  Rep.  703,  overrul-  quoted  from  the  Code  of  Civil  Proce- 

ing  Morrill  v.  State,  5  Tex.  App.  447,  dure,  if  applicable  to  a  criminal   case, 

and  Roland  v.  State,  9  Tex.  App.  377.  should  not  be  adjudged  as  working  a 

iBdeeent  Aaaanlt. — Neither  can  a  wife  departure  from  the  old  and  established 

make  a  complaint  against  her  husband  rule,  unless  its  language  imperatively 

for  an  indecent  assault  upon  the  person  demands  such  construction.     Does  it? 

of  his  daughter,  nor  is  she  a  competent  The  clause  in  the  Civil  Code  is  nega- 

witness  against  him  on  his  trial  for  said  tive,  and  declares  that  the   exception 

offense.      People    v.    Westbrook,    94  of  the  incompetency  of  wife  or  husband 

Mich.  '&i^  following  People  v.  Q^an-  as  a  witness  against  the  other  does  not 

Strom,  93  Mich.  254.  Apply  to  a  criminal  action  or  proceed- 

In  State  v,  Armstrong,  4  Minn.  335,  ing   for    a    crime    committed  by  one 

Flandran,  J.,  said  :  **A  prosecution  ior  against  the  other.    Is  polygamy  such  a 

the    crime  of   adultery   does  not  fall  crime  against  the  wife  ?    That  *it  is  no 

within  the  cases  in  which  a  wife  could  wronff  upon  her  person  is  conceded ; 

testify  against  her  husband  under  the  and  tne  common-law  exception  to  the 

general  rule,  for  two  reasons.    Firsts  silence  upon  the  lips  of  husband  and 

the  necessity  which  warrants  the  ex-  wife  was  only  broken,  as  we  have  no- 

ception  does  not  exist,  as  all  the  mate-  ticed,  in  cases  of  assault  of  one  upon 

rial  features  of  such  an  offense  are  sus-  the  other.    That  it  is  humiliation  and 

ceptible  of  proof  without  her  aid  as  outrage  to  her  is  evident.   If  that  is  the 

readily  as  in  other  crimes.     Second^  it  test,  what  limit   is   Imposed  ?    Is   the 

is  not  a  crime  against  her  person,  and  wife  not  humiliated,  is  not  her  respect 

involves  no  violence  to  or  abuse  of  her.''  and  love  for  her  husband  outraged  and 

In  Bassett  v.   U.  S.,   137  U.  S.  496,  betrayed,  when  he  forgets  his  integ- 

the  prisoner  was  indicted  for  polygamy,  rity  as  a  man  and  violates  any  human  or 

and  his  wife  was  called  as  a  witness  for  divine  enactment?  Is  she  less  sensitive, 

the  prosecution  and  permitted  to  testi-  Is  she  less  humiliated,  when  he  commits 

fy  as  to  confessions  made  by  him  to  her  murder,  or  robbery,    or  forgery,  than 

in  respect  to  the  crime  charged,  and  when  he  commits  polygamy  or  adul- 

her  testimony  was  the  only  direct  evi-  tery  ?    A  true  wife  feels    keenly  any 

dence  against  him.    This  testimony  was  wrong  of  her  husband,  and  her  loyalty 

admitted  under  the  first  paragraph  of  and  reverence  are  wounded  and  humif- 

tectioii  1 1 56  of  the  Codeof  Ci'ril  Proce-  iated  by  such  conduct.     But  the  ques- 

dure,  enacted  in  1884,  section  3878  of  the  tion   presented   by  this  statute  is  not 

Compiled  Laws  of  Utak^  i£ic8,  which  how  much  she  feels  or    suiTers,    but 

reads :  **  A    husband    cannot    be    ex-  whether  the  crime  is  one  against  her. 

amined  for  or  against  his  wife  with-  Polygamy  and  adultery  may  be  crimes 

out    her    consent,   nor    the    wife    for  which  involve  disloyalty  to  the  marital 

or  against  her   husband   without   his  relation,    but    they  are  rather  crimes 

consent,  nor    can    either,    during  the  against  such  relation  than  against  the 

marriage  or  afterwards,  be,  without  the  wife ;  and,  as    the    statute    speaks    of 

consent  of  the  other,  examined  as  to  crimes  against  her,  it  is  simply  an  aflfir- 

any  communication  made  by  one  to  the  mation    of    the    old  familiar  and  just 

other  during  the  marriage ;  but  this  ex-  common-law  rule.  We  conclude,  there- 

ception  does  not  apply  to  a  civil  action  fore,  that  under  the  statute  the  wife 

or  proceeding  by  one  against  the  other,  was  an  incompetent  witness  as  against 

nor  to  a  criminal  action  or  proceeding  her  husband. " 

for  a  crime  committed  by  one  against  In  Itywa  and  Nebraska^  the  courts 

the  other.  "    The  contention  was  that  have  taken  the  position  that  bigamy, 

polygamy  is,  within  the   language    of  adultery  and  incest  committed  by  the 

that  paragraph,  a  crime  committed  by  husband  are  crimes  against  his  wife ; 

the  husband  against  a  wife.    But  it  was  and,  in  prosecutions  for  those  offenses, 

held  by  the  Supreme  Court  of  the  UniU  she  is  permitted  to  testify  against  him. 

ed  States  that  this  statutory  provision  State  v.  Bennett,  31  Iowa  24;  State   v, 

was  merely  declaratory  of  the  common  Hazen,  39   Iowa  648 ;  State  v.  Sloan, 

law,  and   that  at  common  law  such  an  55    Iowa    219;  State    v,    Hughes,    50 

offense  was  not  a  crime  against  the  wife  Iowa    165 ;    Lord    v.    State,    17   Neb. 

within  the  exception  to  the  general  rule  529;  Owens  v.  State,  32  Neb.  174. 

admitting    her  testimony  against    her  These  decisions  are    criticised    and 
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(b)  Agwoy. — Where  the  wife  has  acted  as  agent  for  her  husband 
in  the  transaction  of  his  business,  he  is  bound  by  her  acts,  decla- 
rations and  admissions  concerning  that  business,  and  they  are 
admissible  in  evidence  against  him  the  same  as  those  of  any 
other  agent.^  But,  at  common  law,  she  could  not  be  called  as  a 
witness  to  prove  her  acts  as  such  agent.*  It  is,  however,  pretty 
generally  provided  by  statute  that  where  the  husband  or  wife 
acts  as  agent  for  the  other  in  any  business  transaction,  the  one  so 
acting  may  be  a  witness  for  the  other  concerning  all  things  done 
or  said  within  the  scope  of  such  agency.'    And  in  one  jurisdic- 


disapproved  in  People  v,  Quanstrom,  93  overruling-  Magness  7'.  Walker,  26  Ark. 
Mich.  354;  Bassett  v,  U.  S.,  137  U.  S.  470,  the  court  said:  *'The  result  of  the 
496.  They  do  not  seem  to  be  sup-  cases,  here  and  elsewhere^upon  this  sub- 
ported  by  reason  or  authority.  Never-  ject  is  that  the  common -law  disability 
theless,  in  direct  opposition  to  the  to  testif)'  for  or  against  each  other  as 
emphatic  language  of  the  Supreme  between  husband  and  wife  remains;  that 
Court  of  the  United  States^  Colorado  in  all  cases  where  they  act  as  agents 
has  fairly  outdone  lov/a  and  Nebraska  for  each  other,  their  acts,  declarations 
by  holding  that  a  husband's  perjury  in  and  admissions  in  the  course  of  the 
a  divorce  suit  against  his  wife  is  a  business  of  the  agency  may  be  proved 
crime  against  her  which  renders  her  by  others  and  will  bind  the  principal, 
competent  to  testify  against  him  upon  but  they  cannot  themselves  testify  in 
his  trial  for  the  offense.  Dill  v.  People,  the  case.  We  recognize  the  fact  that 
19  Colo.  469.  this  in  some  degree  militates  against  the 

1.  Emerson  v,  Blonden,  x  E^p.  142 ;  principle  of   mutuality,  allowing  one 

Bull.  N.  P.  294b ;  Anderson  v,  Saun-  party  to  testify  and  disqualifying  the 

derson.  Holt  591 ;  White  v,  Cuvler,  6  T.  agent,  who  may  be  the  husband  or  wife 

R.  176;  Clifford  v.  Burton,  i  Bing.  199;  otthe  other.  The  harmony  of  the  rules 

8  E.  C.  L.  471 ;  Gregory  v.  Parker,  i  of  evidence  has  been  broken  by  the  re- 

Campb.  394 ;  Palethorp  v.  Furnish,  2  stricting  nature  of  the  enabling  clause 

Esp.  511,  note;   Carey    tr.   Adkins,    4  of  the  constitution  removing  only  the 

Campb.  92 ;  Fenner  v.  Lewis,  10  Johns,  disqualification  of  interest  and  allowing 

(N.  Y.)  38;  Riley  v,  Suydam,  4  Barb,  that  springing  from  policy  to  remain. 

(N.  Y.)  222 ;  Williamson  v,  Morton,  2  The  constitution  itself  restores  the  mu- 

Md.  Ch.  94;  Hughes  f.  Stokes,  i  Hayw.  tuality  in  cases  of  suits  for  or  against 

(N.  Car.)   372;   Curtis  v,  Ingham,  2  the  estate  of  persons  deceased,  but  does 

Vt.  2S9;  Spencer  v.  Tisue,  Add.  (Pa.)  not  proceed  farther.     W»  cannot  do  so 

316;  Pickering  v,  Pickering,  6  N.  H.  without  judicial  legislation;  exfressio 

120;    Thomas    r.    Hargrave,    Wright  unius  est  exclusio  alterius.    If  it  be  de- 

(Ohio)  595.  sirable,  the  change  is  within  the  power 

But  her  admissions  were  not  admissi-  of  the  legislature.  Meanwhile,  husbands 

ble  in  evidence  until  the  fact  of  her  and  wives  who  avail  themselves  of  each 

agencj'  was  established.    Duckworth  v.  other's  agency,  must  rest  upon  the  com- 

Johnston,  i  C.  &  K.  584;  47  £.  C.  L.  584*  mon-law  modes  of  proof." 

And  her  statements  concerning  mat-  8.  Burke  v.  Savage,  13  Allen  (Mass.) 

ters  outside  of  the  scope  of  her  agency  408  ;  Morony  v.  O'Laughlin,  132  Mass. 

are  not  admissible  at  all.     Meredith  v.  184;  Wheeler  &  Wilson  M%.  Co.  v. 

Footner,  II  M.  &  W.  202;   Kamey  v,  Tinsley,  75  Mo.  458;  Haerle  v.  Kreihn, 

Paisley,  13  Iowa  89.                           "  65  Mo.    ao2 ;  Hardy  v.  Matthews,  43 

Her  declaration  that  her  child  was  Mo.  406;  Chesley  v,  Chesley,  54  Mo. 

born  alive  is  not  admissible  in  support  347;  Degenhart  z^.  Schmidt,  7  Mo.  App. 

of  his  claim  to  an  estate  by  the  curtesy.  117;  Flannery  v.  St.    Louis,  etc,   R. 

Gardner  v.  Klutts,  8  Jones  (N.   Car.)  Co.,  44  Mo.  App.  396;  Leete  v.  State 

375  ;  80  Am.  Dec.  331.  Bank,  115  Mo,  184;  Lunay  v.  Vantyne, 

3.  I  Phill.  Ev.  93;  O'Connors.  Mar-  40  Vt  501;  Town  v.  Lamphire,  37  Vt. 

joribanks,  4  M.  &   G.  435;   43  E.   C.  52;  Sanborn  r.  Cole,  63  Vt.  590;  Pierce 

L..  228.  r.  Bradford,  64   Vt.  219;  Sargeant  o. 

In  Watkins  v.  Turner,  34  Ark.  675,  Marshall,  38  III.  App.  €4^ ;  Robnett  v. 
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tion  at  least,  the  court  appears  to  have  departed  from  the  com- 
mon-law rule  without  the  aid  of  an  enabling  statute.^ 

Where  the  wife  acts  in  her  husband's  presence,  she  cannot  be  said 
to  act  as  his  agent,  and  her  testimony  is  not,  therefore,  admissi- 
ble.* Proof  of  the  agency  must,  in  any  such  case,  be  given  as 
a  condition  precedent  to  the  testimony  of  the  husband  or  wife, 
as  the  case  may  be,^  and  then  such  testimony  must  be  confined 

Robnett,  43  III.  App.  191 ;  Robertson  stitute  an  exception  as  to  all  business 

V.  Brost,  83  111.  116;  Owen  v.  Cawlej,  transactions  hy  her  within  the  scope  of 

36  Barb.  (N.  Y.)5J.     See  also  Qiiade  t'.  her  employment,  and,  therefore,  that 

Fisher,  63  Mo.  325.  the  testimony  of  Mrs.  Dunn,  the  wife 

It  is  not  necessary  that  the  wife  of  the  defendant,  should  have  been  re- 
should  have  been  agent  for  her  hus-  ceived  to  that  extent.'* 
band  in  all  the  matters  in  controversy  In  A  labama^  under  a  statute  which 
in  a  suit,  in  order  that  her  testimony  removed  the  incompetency  of  parties 
may  be  admitted.  Thus,  in  an  action  and  persons  interested  in  the  event  of 
on  an  account  annexed,  each  item  of  the  suit,  the  court  held  {hat  a  husband 
the  account  upon  which  a  distinct  issue  who  managed  his  wife's  separate  estate 
is  raised,  is  a  cause  of  actioa  as  to  which  might  be  a  witness  as  to  what  disposi- 
she  may  testify,  if  it  was  transacted  by  tion  he  had  made  of  money  belonging 
her  in  her  husband's  absence.  Packard  to  her.  As  the  statute  had  removed 
V.  Reynolds,  100  Mass.  153.  the  objection  arising  from  interest  and 

1.  Birdsall   v,    Dunn,  16    Wis.   33^  ;  from  being  a  party,  the  court  took  the 

Hobby  V.  Wisconsin  Bank,  17  Wis.  i^;  view   that   the   necessity  of    the  case 

Meek  v.  Pierce,  19  Wis.  300;  Moun-  should  override  the  objection   arising 

tain  V.   Fisher,  22  Wis.  93;  O'Connor  from   public  policy.     Robison  v,  Rob- 

V.  Hartford   F.   Ins.  Co.,  31  Wis.  160;  ison,  44  Ala.  227. 

Cbunot  V,  Larson,  43  Wis.  538;  28  Am.  S.  Bates  v.  Sabin,  64  Vt.  511 ;  Trepp 

Rep.  567;  Engmann  v.  Immel,  59  Wis.  v.  Barker,  78  111.  146;  Waggonseller  r. 

349!     Compare   Bach   v,   Parmely,   35  Rexford,  3  III.  App.  455. 

Wis.  338;  Menkt'.  Steinfort,  39  Wis.  8.  Orcutt  v.  Cook/37  Vt.  515;  Gil- 

370;  Arndt  V.  Harshaw,  53  Wis.  369.  son  v,   Gilson,  16   Vt.  464;    Meek   v. 

In    Birdsall  v,   Dunn,  16  Wis.  239,  Pierce,  19  Wis.  300;  Case  v.  Colter,  66 

Dixon,  C.  J.,  said:  *'If  the  ex  parte  Ind.  336. 

declarations  of  the  wife  without  oath  In  an  acHon  to  recover  damages  for 

are  admissible  in  such  a  case,  it  is  dlffi-  injuries  inflicted  on  the  plaintiff  by  a 

cult  to  perceive  upon  what  principle  vicious  dog,  it  was  held  that  the  fact 

her  testimonv  under  oath,  if  properly  that   the    defendant's   wife   sometimes 

tendered  to  the  same  facts,  is  to  be  ex-  tied  the  dog  and  watched  him  in  her 

eluded.     Courts  might  not  compel  her  husband's   absence,  did  not  constitute 

to  testify  against  her  own  w ill, or  at  the  her  his  agent  so  as  to   let  in  her  tes- 

instance  of  the  opposite  party,  but  if  timony    in    his    behalf.      Garrison    v. 

she  comes  willingly,  her  husband  con-  Barnes,  42  111.  App.  21;  Bates  v,  Cilley, 

senting,  it  would  seem  that  she  ought  47  Vt.  i. 

to  be  admitted.'*  And  after  a  review  of  In  an  action  against  a  railroad  corn- 
authorities,  the  learned  Chief  Justice  pany  for  killing  the  plaintiff's  cow, 
continues :  *'  It  is  apparent  from  this  which  had  escaped  from  the  pasture, 
brief  examination  of  decisions  that  the  the  fact  that  the  plaintiff's  wife  was  the 
rules  of  the  common  law  excluding  only  person  who  saw  and  knew  the  cir- 
witnesses,  either  on  the  ground  of  in-  cumstances  does  not  make  her  a  com- 
terest  or  of  public  policy,  are  by  no  petent  witness.  Baxter  v.  Boston,  etc., 
means  inflexible.  They  yield  to  the  R.  Co.,  102  Mass.  383. 
exigencies  of  particular  cases,  and  an  Where  the  husband  has  acted  as 
exception  is  formed  whenever  the  pur-  agent  for  his  wife  or  she  for  him,  the 
poses  of  justice  require  it.  We  are  of  witness  is  competent  to  prove  the 
opinion,  especially  since  the  enactment  agency.  Sumner  v.  Cooke,  51  Ala. 
of  the  statute  removing  the  disability  of  521;  Burke  7'.  Savage,  13  Allen  (Mass.) 
parties,  that  the  case  of  a  wife  acting  as  408 ;  Chunot  ?'.  Larson,  43  Wis.  536; 
the  agent  of  her  husband  should  con-  28  Am.  Rep.  567 ;   Schmied   v,  Frank, 
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to  the  matters  which  come   properly  within  the   scope  of  the 
agency.^ 

Where  the  wife  has  kept  her  husband's  books  of  original  entry, 
she  is  a  competent  witness  for  him  when  he  sues  on  the  book  ac- 
count.*    But  it  is  necessary  that  they  be  books  of  original  entry. 

If  she  has  made  up  the  books  from  original  memoranda,  made 

86Ind.  250;  Leete  v.  State  Bank,  115  been  material  to  the  issue,  which  it  was 

Mo.  184,  overruling^  on  this  point,  Wil>  not,  to  prove  the  facts  of  demand  of 

Hams  z>.  Williams,  67  Mo.  661 ;  Wheeler  pajrment  and  refusal  of  payment,  then 

&  Wilson  Mfg.  Co.  V.  Tinsley,  75  Mo.  the  wife  might  have  been  an  admissible 

458.     But  see  Washington  v.  Bedford,  witness  to  prove  these  facts  as  matters 

10  Lea  (Tenn.)  243,  where  it  was  held  of  a  business    transaction,  where  the 

that  a  wife  was  not  competent  to  prove  transaction  was  had  and  conducted  bj 

that  her  husband  gave  her  the  money  a  married  woman  as  the  agent  of  her 

to  pay  a  note.    This  decision   was  put  husband.     But  the  claim  that  such  an 

upon  the  ground  that  these   facts  must  agency  as  there  was  here  to  go  for  the 

have  come  to  her  knowledge  through  money  for  the  coal  converted  the  wife 

the  confidence  of  the  marital  relation,  into  a  competent  witness  to  prove  a 

1.  Mountain  v,  Fisher,  22  Wis.  93 ;  prior  contract  of  the  sale  of  the  coal, 

Robertson  v,  Brost,  83  111.  1 16 ;  Rob-  by  testifying  to  admissions  made  at  the 

nett  V,  Robnett,  43  III.  App.  191.  time  of  her  demand  of  payment,  is,  as 

In  an  action  for  malicious  prosecu-  we  view  it,  a  perversion  of  this  provi- 

tion  for  perjury,  alleged  to  have  been  sion  of  the  statute.   Its  aHowance  would 

committed  by  the  plaintiff  concerning  be  to  enable  the  wife  to  be  made  a  com- 

a  business  transaction  in  which  the  de-  petent  witness  for  the  husband  in  everv 

fendant's  wife  acted  as  his  agent,  it  was  suit.     He  would  need  but  to  send  her 

held  that  she  was  not  a  competent  wit>  to  the  adverse  party  for  some  purpose 

ness,  as  she  had  not  acted  as  her  hus-  pertaining  to  the  subject  of  litigation, 

band's   agent  in  the  alleged  wrongful  and  thus  qualify  her,  under  the  guise  of 

prosecution  of  the  plaintiff,  whi(!h  was  an  agency,  to  testify  to  admissions  made 

then  the  matter  at  issue,  and  not  the  which  would  go  to  establish  the  cause 

business  transaction  which  she  had  con-  of  action." 

ducted  as  his  agent.     Bliss  v,  Franklin,  So,  also,  a  wife,  requested  by  her  hus- 

13  Allen  (Mass.)  244.  band  to  call  the  indorscr  of  a  note  held 

Under  the  Massachusetts  statute,  she  by  him  into  the   house  and  ask  him 

may  testify  only  to  a  conti'act  or  cause  whether  he  was  going  to  pay  it  or  not, 

of  action  which  is  in  issue  and  on  trial,  is  not  competent  to  prove  admissions 

It  is  accordingly  held  that  she  may  not  made    by  the    indorser,  or  prove  an 

testify  to  the  payment  by  her,  in  her  agreement  by  him  which  would  make 

husband's  absence,  of  a  promissory  note  him  liable  on  the  note  without  demand 

upon  which  he  is  sued.     Bruce  v.  Ma-  of  payment  from  the  maker.    Hale  r. 

thews,  loi  Mass.  64.     Neither  is  she  a  Danforth,  40  Wis.  382. 

competent  witness  for  him  in  an  action  3.  Littleneld  v.  Rice,  10  Met  (Mass.) 

for  breaking  and  entering  his  dwelling  287;  Stanton  v.  Willson,  3  Day  (Conn.) 

house  in  his  absence,  and  using  vile  and  37;  3  Am.  Dec.  255. 

abusive  language  to  her,  such  bein^  a  A  contrary  ruling  was  made  in  an 

transaction  in  which  she  took  no  active  early  Vermont  case.     One  reason  giv- 

part.  Bunker  v,  Bennett,  103  Mass.  516.  en  by  the  court  for  the  decision  was 

In  Robertson  v,  Brost,  83  111.  119,  it  that,  if  the   wife  were  admitted,  she 

was  held  that  where  the  wife  is  sent  to  would   be  subject  to  cross-examination 

demand  money  due  her  husband,  she  is  and    might  be    compelled   to   testify 

not    thereby    rendered    competent  to  against  her  husband.     Carr  v.  Cornell, 

prove  admissions  of  the  defendant  go-  4  Vt.  116.    The  same  point  was  urged 

ing  to  prove  a   prior   contract.    The  in  Littlefield  v.  Rice,  10  Met.  (Mass.) 

court  said:     '*  The  asserted  agency  of  290,  but  the  court  did  not  consider  it  a 

the  wife  was  only  in  going  after  the  sufficient  reason  for  excluding  the  wife 

money  some  time  afterward.     She  de-  as  a  witness,  and  disproved  the  reason- 

manded  payment  and  it  was  refused,  ing  of  the  Vermont  court.    Since  the 

That  was  all  the  transaction  there  was  decision  of  Carr  v.  Cornell,  4  Vt  116,  a 

of  the  business  of  such  agency.     Had  it  statute  has  been  passed   in  that  state 
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by  him  from  day  to  day,  she  is  not  thereby  rendered  a  competent 
witness.* 

(e)  Aetfoni  for  the  Value  of  Loet  Baggage. — A  well-known  exception  to 
the  common-law  rule  excluding  parties  from  the  witness  stand 
was  to  be  found  in  actions  against  carriers  for  the  loss  of  bag- 
gage, the  amount  and  value  of  which  was  known  only  to  the 
owner.  As  the  wife  generally  packs  her  husband's  trunk,  and? 
always  her  own,  it  will  readily  be  seen  that  the  same  ground  or 
necessity  which  justified  the  admission  of  the  plaintiff  himselL' 
would  also,  in  such  cases,  render  his  wife  admissible  as  a  witnessr 
in  his  behalf.* 

{b)  Under  Enabling  Statutes— (i)  Statutes  Removing  Dis^ 
qualification  of  Interest. — Statutes  removing  the  disability  of  par- 
ties and  persons  interested  in  the  event  of  the  suit,  do  not  render 
the  husbands  or  wives  of  such  parties  and  interested  persons 
competent  to  testify,  because,  as  has  been  seen,  interest  is  not  the 
only  ground  upon  which  they  are  excluded  from  the  witness, 
stand.^     But  in  actions  where  they  are  both  parties,  either  as 

making  the  wife  a  competent  witness  band.    The  wife  usually  packs  her  hus- 

for  her  husband  in  such  cases.     See  band's  trunk,  and  always  her  own,  and^ 

Eastabrooks  v.  Prentiss,  34  Vt.  457.  therefore,  to  say  that  she  cannot,  in  a 

1.  Eastabrooks  v.    Prentiss,   34   Vt.  proper  case,  be  a  witness,  will  amount 

457*  almost  to  a  repeal  of  the  rule  and  in 

a.  Sasseen  v.  Clark,  37  Ga.  242;  lUi-  most  cases  to  a  denial  of  justice.    We^ 

noisCent.  R.  Co.  v.  Taylor,  24  111.  323 ;  therefore,  see  no  reasonable  objectioni 

Illinois  Cent.  R.  Co.  v.  Copeland,  24  to  the  admission   of  the  husband  or 

^^1*  332;   76  Am.  Dec.  749;  Northern  wife,  or  both,   to  testify  to  the  amount 

Line  Packet  Co.  v.  Shearer,  61  III.  263.  of  their  wearing  apparel,    and  to  its 

In  Dibble  v.  Brown,  12  Ga.  223;  56  value,  belonging  to  each,   including  in 

Am.  Dec.  460,  the  court  said :  "  Justice  the  catalogue   the  wife's  jewelry  and 

has  her  necessities,  one  of  which  is  that  every  other   article  pertaining  to  her 

wrong   must  be  prevented,    even    by  wardrobe  that  may    be    necessary   or 

overriding  rules  of  evidence  which  are  convenient  to  either  in  traveling." 

ordinarily  not  only  salutary  but   indis-  '    In  Illinois,  however,  the  wife,  though 

pensable.    The  rule   is    applicable  to  competent  to  prove  the  contents  of  lost 

this  case.     It    is  not    pretended  that  baggage,  is  not  competent  to  prove  the 

there  is  any   evidence  attainable,    to  value  thereof.     Illinois  Cent.  R.  Co.  f. 

prove  the  contents  of  this  trunk,  but  Taylor,  24  111.  323;    Illinois   Cent.  R. 

thatof  Mrs.  Dibble.  She  packed  it  and  Co.  r.  Copeland,  24  111.  332;  76  Am. 

she  alone  knew  its  contents.    The  ne-  Dec.  749. 

cessity  of  her  admission  is  found  in  the        8.  Stapleton  v.  Crofts,  18  0^,8.  367; 

fact,  which  clearly  appears  on  the  face  83  E.  C.  L.  367;  Alcock  v.  Alcock,  la 

of  this  record,  that  if  she  is  excluded  Eng.  L.  &  Eq.  354;  McKeen  v.  Frost, 

the  plaintiff  loses  his  rights.    The  rea-  46  Me.   239;    Ray    v.    Smith,  9  Gray 

son  of  the  rule  is  fortified  by  a  con-  (Mass.)    141;    Barber   v.    Goddard,   9 

sideration  of  the  confidence  and  trust  Gray  (Mass.)  71 ;  Kelly   v.  Drew,    12 

which  the  public  are  obliged  to  repose  Allen  (Mass.)  107;  90  Am.  Dec.  138; 

in  carriers,  and  the  facility  with  which  Erwin  v.  Smaller,  2-  Sandf.   (N.   Y.) 

that  confidence  may  be  abused."  340;    Hasbrouck    v.    Vandervoort,    4. 

In  McGill  V.  Rowand,  3  Pa.  St.  452;  Sandf.  (N.   Y.)  596;   Pillow  v,  Bush- 

45  Am.  Dec.  654,  Rogers, }.,  said :  **The  nell,  5  Barb.  (N.   Y.)  156;  People  v,. 

principle  of  necessity,  which  alone  en-  Reagle,  60  Barb.  (N.  Y.)  537;  Cram  r.. 

ables  a  party  under  certain   circum-  Cram,  33  Vt.   15;  Haworth  v.  Norris,. 

stances  to  prove  the  contents  of  a  box  28  Fla.  763 ;   Kelley  v.  Proctor,  41  N. 

or  trunk,  applies  with  as   much,  if  not  H.   142;  Breed  v.  Gove,  41  N.  H.  452;. 

greater,  force  to  the  wife  as  to  the  bus-  Wheeler    v.    Towns,    43    N.     H.    56;. 
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plaintiffs  or  defendants,  and  each  of  them  has  an  interest  in  the 
matter  in  controversy,  each  may  testify  in  his  or  her  own  behalf, 
notwithstanding  their  incompetency  to  testify  in  favor  of  each 
other,  provided,  of  course,  that  no  testimony  is  given  in  violation 
of  the  confidence  of  the  marital  relation.^     In  an  action  by  the 

Smith  V.  Boston,  etc.,  R.  Co.,  44  N.  H.  inunications.     Scnitchfield   v.  Sauter, 

325;  Mitchinaon  v.  Cross,  58  III.  366;  119  Mo.  615;  Hutchinson  v.  Hutchin- 

Eichengreen  v.  Appel,  44  III.  App.  19;  son,  16  Colo.  349;  Williams  v.  Jackson- 

Dunlap  V,  Hearn,  37  Miss.  471,  over-  ville,  etc.,  R.  Co.,  26  Fla.  533. 

ruling  Lockhart  v,  Luker,  36  Miss.  68.  In  such  case,  the  witness  must  have 

In  Connecticut^  the  rule  is  otherwise,  an  interest  in  the  event  of  the  suit. 
Merriam  v.  Hartford,  etc.,  R.  Co.,  20  Thus,  where  a  married  woman,  claim- 
Conn.  362 ;  52  Am.  Dec.  344;  Fortune  ing  as  heir  of  her  deceased  father  in 
V.  Buck,  23  Conn.  2;  Lucas  r.  State,  23  conjunction  with  her  husband,  sues  to 
Conn.  19.  set  aside  a  deed  executed  by  her  father, 

1.  St.  Louis,  etc.,  R.  Co.  v.  Amos,  54  on  the  ground  of  undue  influence  and 
Ark.  159;  Klenk  v.  Knoble,  37  Ark.  mental  incapacity,  her  husband  has  no 
298;  Bell  V,  Hannibal,  etc.,  R.  Co.,  such  interest  in  the  event  of  the  suit  as 
86  Mo.  599 ;  Fugate  v.  Pierce,  49  Mo.  will  make  him  a  competent  witness  in 
441;  Buck  V,  Ashbrook,  51  Mo.  539;  the  case.  His  wife  never  having  been 
Tinglev  v,  Cow^gill,48  Mo.  391 ;  Brown-  seised  of  the  land,  he  is  not  even  a  ten- 
lee  V.  Fenwick,  103  Mo.  420;  Cooper  v.  ant  by  the  curtesy  initiate.  Wood  t-. 
Cooper,  60  Mo.  420;  Evers  v.  America  Broadley,  76  Mo.  23 ;  43  Am.  Rep.  754. 
L.Assoc., 59 Mo. 429;  Quade  t^.  Fisher,  Notwithstanding  the  existence  of  a 
63  Mo.  325 ;  Wilcox  v.  Todd,  64  Mo.  statute  making  parties  competent  to 
388;  Steifen  v.  Bauer,  70  Mo.  399;  Bar-  testify  in  their  own  behalf,  the  husband 
her  V.  Goddard,  9  Gray  (Mass.)  71 ;  and  wife  may  not  testify  to  matters 
Clouse  V.  Elliott,  71  Ind.  302 ;  Rogers  protected  by  the  confidence  of  the 
V,  Rogers,  46  Ind.  i ;  McConnell  r.  marital  relation,  and  even  where  no  ob- 
Martin,  52  Ind.  434;  Wood  v,  Bibbins,  jection  is  made  the  court  may  ex  mero 
58  Ind.  392;  Scarry  v,  Eldridge,  63  Ind.  motu  interpose  and  put  an  end  to  sucii 
44;  Lockwood  t'.  Joab,  27  Ind.  423;  Al-  violation.  Goodrum  v.  State,  60  Ga. 
baugh  V.  James,  29  Ind.  398;  Lowe  v.  509. 

Hughes,  29  Ind.  399;  Crane  v.  Buchan-  In  Babbott  v.  Thomas,  31  Barb.  (N. 

an,   29  Ind.  570;  Kuth  v.  Ford, '9  Kan.  Y.)  277,  which  was  an  action  brought 

17;  Marsh  I'.  Potter,  30  Barb.  (N.  Y.)  to  cancel  a  bond  and  mortgage  and  to 

506;  Babbott  t'.  Thomas,  31  Barb.  (N.  restrain  the  foreclosure  of  the  mortgage, 

Y.)  277;  SchafTner  v.  Reuter,  37  Barb,  upon  the  ground  that  the  consideration 

(N.  Y.)   44;     Hooper   v.   Hooper,  43  was  usurious,  the  plaintiff  offered  him- 

Barb.  (N.  Y.)  292;  Matteson  r.  New  self  as  a  witness  in  his  own  behalf,  and 

York  Cent.  R.  Co.,  62   Barb.  (N.  Y.)  it  was  objected   that,  as  the  wife  was 

364;  Shoemaker  v.  McKee,    19   How.  joined  as  a  party  plaintiff,  the  husband 

Pr.  (N.  Y.   Supreme  Ct.)  86;   Wehr-  was  an  incompetent  witness  in  the  case* 

kamp  V.    Willet,  4   Abb.    App.   Dec.  Pratt,  J.,  delivering  the  opinion  of  the 

(N.  Y.)  548;  Maverick  7;.  Eighth  Ave.  court,  said:  "I  think  the  husband  was 

R.  Co.,  36  N.  Y.  378;  Nuser  v.  Beach,  a  competent  witness  on  his  own  behalf. 

15  Ohio  St.   172;    Robinson  v,  Chad-  In  the  first  place,  the  wife  was  not  a 

wick,  22   Ohio  St.  527;  Orr  v.  Cox,  3  necessary    party    to    the   suit.    If  she 

Lea  (Tenn.)  617;  Patton  t\  Wilson,  2  could  be   affected  by  the  result  of  the 

Lea  (Tenn.)  loi;  Robinson  v.  Hutch-  suit,  it  would  not  be  in  consequence  of 

inson,  31  Vt.  443;  Cameron  v.  Fay,  55  any  direct  adjudication  upon  her  rights 

Tex.  58 ;  Hayes  v,  Virginia  Mut.  Pro-  but  from   the    adjudication   upon    the 

tection  Assoc,  76  Va.  225  ;  Hackett  v.  rights  of  her  husband.     If  the  suit  had 

Bonnell,  16  Wis.  471.     Compare  Kusch  been  brought  by  the  husband  alone  the 

V.  Kusch,   143  111.  357;  Shantz  v.  StoU,  effect    of    an    adjudication    would  be 

4  La.  Ann.  1237;  Blanchard  v.  Moors,  precisely  the  same.     If  he  should  sue- 

5  Mich.  380.  ceed  in  procuring  the  bond  and  mort- 
The  wife,  being  the  real  party  in  in-  gage  to  be  canceled,  the   land  would 

terest,  is   competent  for  all  purposes,  be  free  from  the  mortgage,  as  well  in 

except    to    disclose    confidential  com-  regard  to  her  inchoate  right  of  dower 
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husband  and  wife  to  recover  damages  for  a  personal  injury  in- 
flicted upon  the  wife,  the  husband,  being  the  real  party  in  interest, 
may  testify  in  his  own  behalf,^  and  should  the  husband  die  before 

as  to  the  husband's  fee.  So,  on  the  in  said  village,  which  the  respondents 
other  hand,  had  he  failed  it  would  for-  alleged  Was  out  of  repair  at  the  time, 
ever  be  conclusive  upon  the  question  and  that  such  want  of  repair  caused 
of  usury.  She  might  as  well  be  made  the  injurj.  The  respondents  are  hus- 
a  party  in  an  action  of  ejectment  bj  band  and  wife,  and  tlie  only  claim  made 
or  agamst  the  husband.  Her  inchoate  bj  them  on  the  trial  of  the  action  was 
right  of  dower  is  not  such  a  right  as  for  the  personal  injuries  sustained  by 
to  be  capable  of  being  established  or  the  wife.  The  first  error  assigned  by 
divested  by  a  judicial  determination  the  learned  counsel  for  the  appellants 
against  the  wife  directly."  is  that  the  circuit  judge  permitted  the 
In  Kentucky^  it  is  held  that  where  husband  to  testify  in  behalf  of  the 
the  husband  and  wife  sue  as  joint  own<  plaintiffs  on  the  trial,  against  the  objec- 
ers  of  property,  only  one  of  them  may'  tton  of  the  defendants.  It  is  urged  by 
testify.  Covington  v.  Gevler,  03  Ky.  the  learned  counsel  that  the  husband  is 
375;  Raison  v,  Williams  (fCy.  1^2),  18  a  nominal  party  only,  and  that  he  is, 
S.  W.  Rep.  8.  therefore, excluded  under  the  rule  which 
In  KiV^iWa,  it  was  held,  prior  to  the  holds  that  a  husband  cannot  testify 
act  expressly  making  husband  and  wife  either  for  or  against  his  wife  in  an  ac- 
competent  witnesses,  that  where  they  tion  to  which  he  is  not  a  party.  Farrell 
were  both  parties,  and  both  interested  v,  Ledwell,  21  Wis.  183;  Yager  xk  Lar- 
in  the  event  of  the  suit,  neither  of  them  sen,  22  Wis.  184;  Mountain  v.  Fisher, 
was  competent  to  testify.  DeFarges  v.  22  Wis.  93.  If  it  were  admitted  that  in 
Ry]and,'87  Va.  406;  Burton  i\  Mills,  78  an  action  in  which  the  husband  has 
Va.  470;  William  &  Mary  College  x\  joined  as  a  mere  nominal  party,  having 
Powell,  12  Gratt.  (Va.)  372;  Murphy  no  pecuniary  interest  whatever  in  the 
r.  Carter,  23  Gratt.  ( Va.)  486;  Perry  v.  result  of  the  action,  as  in  an  action  by 
Ruby,  81  Va.  3*17.  But  if  one  of  them,  the  wife  concerning  her  own  property, 
though  a  party,  had  no  interest  in  the  or  to  recover  money  or  property  which 
matter  in  controversy,  the  other  might  belonged  to  her  and  in  which  the  bus- 
testify.  Thomas  v.  Sellman,  87  Va.  band  had  no  interest,  he  would  not  be 
683;  Farley  t^.Tillar,  81  Va.  279;  Hayes  a  competent  witness,  such  admission 
7'.  Virginia  Mut.  Protection  Assoc.,  76  would  not  exclude  the  husband  in  this 
Va.  228.  case.  The  husband  had  a  direct  inter- 
But  the  disinterested  party  might  not  est  in  the  result  of  the  action.  He  was, 
testify  for  or  against  the  other.  Keagy  in  fact,  the  real  party  in  interest,  and 
V.  Trout,  85  Va.  390.  the  judgment,  if  any  were  recovered, 
Thus,  in  a  suit  to  annul  a  postnuptial  and  the  money  collected  thereon,  would 
settlement  upon  the  wife,  neither  the  belong  to  him.  Shaddock  r.  Clifton,  22 
husband  nor  wife  could  testifj',  as  both  Wis.  114;  94  Am.  Dec.  588.  In  that 
were  interested.  Perry  v.  Ruby,  81  case  it  was  held  that  an  admission  made 
Va.  317;  Witz  V.  Osburn,  83  Va.  227.  by  the  husband  was  evidence  in  the 
1.  North  Western  Union  Packet  Co.  case  against  him  and  his  wife.  It  was 
V,  Clough,  20  Wall.  (U.  S.)  528;  Sim-  so  held  upon  the  ground  that  he  was 
kins  V.  Eddie,  56  Vt.  612;  Snell  v,  the  real  party  in  interest.  There  can 
Westport,  9  Gray  (Mass.)  321 ;  Barnes  be  no  doubt  tnat  under  this  decision  the 
V.  Martin,  15  Wis.  240;  82  Am.  Dec.  husband  was  a  competent  witness  for 
670;  Kaime  v,  Omro,  49  Wis.  371;  Chi-  himself  and  wife  in  this  case,  and  that 
cago,  etc.,  R.  Co.  r.  Dunn,  52  III.  260;  no  error  was  committed  in  permitting 
4  Am.  Rep.  606;  Rock  Island  v.  Deis,  him  to  testify." 

38  111.  App.  409.  In  Maverick  v.  Eighth  Ave.  R.  Co., 

In  Kaime  v.  Omro,  49  Wis.  372,  the  j6  N.  Y.  378,  which  was  an  action  by 

court  said  :  "This  action  was  brought  husband  and  wife  to  recover  damages  for 

by  the  respondents  against  the  village  a  personal  injury  sustained  by  the  wife 

of  Omro  in  its  corporate  name,  for  the  while  a  passenger  on  the  defendant's 

purpose  of  recovering  damages  for  an  car,  the  court    said :  *'  The  testimony 

injury  sustained  by  Mahitabel  Kaime  of  the  plaintiff,   Augustus   Maverick, 

upon  one  of  the  sidewalks  of  a  street  was  properly  received.    The  question 
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such  action  is  brought,  the  widow  may  testify  in  her  own  behalf, 
because  she  can  then  recover  damages  for  such  injuries  only  as 
she  has  herself  received.*  So,  also,  where  husband  and  wife  are 
opposing  parties  to  an  action,  each  may  testify  in  his  or  her  own 
behalf.*  The  rule  is  otherwise,  however,  in  suits  for  divorce, 
■where  the  husband  offers  himself  as  a  witness  to  prove  the  adul- 
tery of  his  wife.*  Nor,  indeed,  is  either  party  to  such  suits  com- 
petent to  testify  unless  the  statute  plainly  authorizes  them  to  do 
so.* 

(2)  Under  Statutes  Expressly  Removing   the    Disability, — In 

is  not  whether  he  can   be  a  witness  die  before  recovery,  is  merely*  inciden- 

for    his    wife,  but    whether,  being    a  tal  and  would  not  justify  the  exclusion 

party,  he  must  be  debarred  from  testify-  of  his  testimony." 

ing  m  his  own  behalf  because  his  wife  *  1.  Winship  t;.  Enfield,  43  N.  H.  197. 

is  also  a  party  to  the  action.     If  the  re-  2.  Southwick  v.  Southwick,49  N.  Y. 

:sult  of  the  action  could  only  affect  his  510;    Westerman    r.   Westerman,  25 

-wife  or  her  separate  property,  and  he  Ohio  St.  500.     See  also  Barber  v.  God- 

^was  merely  a  nominal  plaintiff,  having  dard,  9  Gray  (Mass.)  71. 

¥io  pecuniary  interest  whatever  in  the  8.  Doughty  v.  Doughty,  32  N.  J.  Eq. 

result,  and  he  should  be  offered  as  a  32;  Woodrick  v.  Woodrick  (Supreme 

^tness,  the  question  as  to  his  admissi-  Ct.),  20   N.   Y.  Supp.  468;  Cook  v. 

ibility  on  account  of  his  marital  relation  Cook,  46  Ga.  308. 

to  the  real  plaintiff  in  interest  would  be  4.  Marsh  v.  Marsh,  29  N.  J.  Eq.  296; 

presented ;  as,  having  no  interest  in  the  Rivenburgh   v,  Rivenburgh,  47  Barb, 

resultof  the  action,  he  could  not  be  con-  (N.   Y.)  '419;   Lincoln  v.  Lincoln,  6 

-sidered  as  a  party  offering  to  testify  in  Robt.  (N.  Y.)  525 ;  Hennessey  v.  Hen- 

liis  own  behalf  or  in  any  other  char-  nessey,  58  How.  Pr.   (N.  Y.  Supreme 

acter  than  as  a  witness  for  or  against  Ct.)  304;  Dickinson  v.  -Dickinson,  63 

tiis  wife.     But  in  cases  like  this  before  Hun  (N.  Y.)  516;  Cornish  v.  Cornish, 

lis,  the  husband  has  a  direct  pecuniary  56  Tex.  564 ;   Stafford  v,  Stafford,  41 

interest  in  the  result.    The  action  was  Tex.    1 1 1 ;    Burdette    v,     Burdette,    2 

commenced  and  the  judgment  rendered  Mackey  (D.  C.)  469;  Dillon  v.  Dillon, 

t>efore  the  passage  of  the  act  of  1861  32  La.  Ann.  643;  Daspit  v.  Ehringer, 

^ving  to  the  married  woman  the  right  32  La.  Ann.  1 174. 

to  maintain  an  action  in  her  own  name,  It  has   been   held  that  the  injured 

the  same  as  if  she  were  ^feme  sole^  for  party  may  testify  to  acts  of  cruel  and 

injuries  to  her  person,  and  declaring  inhuman     treatment     by     the    other, 

that  the  moneys  recovered  on  a  judg-  Burdette  r.  Burdette,  2  Mackey  (D.C.) 

ment  in  such  action  shall  be  her  sole  469 ;  Smith  v.  Smith,  77  Ind.  80.  Also 

and  separate  property.      As    the  law  to  the  fact  of  willful  desertion.    Steb- 

«tood  at  the  time  of  the  injurj'  on  ac-  bins  v.  Anthony,  5  Colo.  348. 

<count  of  which  this  action  was  brought,  In  North   Carolina^  the  plaintiff  is 

and  of  the  judgment,  the  husband  was  competent  to  prove  the  impotence  of 

entitled  to  the  money  which  should  be  the  defendant.   Barringer  v,  Barringer, 

recovered  in  his  lifetime  for  injuries  to  69  N.  Car.  179. 

the  person  of  his  wife,  and  the  neces-  The^'  are  made  competent  by  statute 

si ty  for  making  the  wife  a  party  to  such  in    Massachusetts,     Foss   r.    Foss,   12 

actions   arose  from   the   fact  that  the  Allen  (Mass.)  26.     Also  in  Missouri, 

•damages  would  survive  to  the  wife  if  Moore  v.  Moore,  51  Mo.  118;  Berlin  r. 

the  husband  died  before  they  were  re-  Berlin,  52  Mo.  151;  Darrier  v.  Darner, 

covered.    The  interest  of  the  husband  58  Mo.  222. 

in  the  recovery  was  direct  and  immedi-  Where  both  parties  to  divorce  suits 

ate,  while  that  of  the  wife  was  uncertain  are  expressly  madecompetent  witnesses 

and  contingent.     He  had  the  right,  as  a  in  their  own  behalf,  the  husband  may 

real  party  in  interest,  to  be  examined  as  not  even  then  testify  to  his  wife's  ad- 

a  witness   in  his  own  behalf,  and  the  mission  that  she  has  been  guiltv  of 

circumstance  that  the  wife  might  be  adultery.  Briggs  f.  Briggs  (R.I.  1093), 

l>enefited  by  his  testimony  if  he  should  26  Atl.  Rep.  198. 
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England^  the  common-law  rule  excluding  husband  and  wife  as 
witnesses  has,  in  its  application  to  civil  actions,  been  swept  away 
by  a  series  of  statutes,  though  it  is  still  applicable  in  criminal 
prosecutions,  subject  to  the  exceptions  arising  from  necessity 
which  have  already  been  considered.^  So,  also,  in  the  United 
States^  great  innovations  have  been  made,  ranging  from  slight 
modifications  of  the  common-law  rule  to  statutes  making  hus- 
band and  wife  competent  witnesses  for  or  against  each  other  in 
all  judicial  proceedings,  whether  civil  or  criminal,  subject  to  the 
restriction  that  they  are  not  to  be  permitted  to  testify  to  matters 
which  came  to  their  knowledge  in  the  confidence  of  the  marital 
relation,  if  objection  be  made.* 

In  many  jurisdictions  it  has  been  thought  that  an  intermediate 
rule  is  more  consistent  with  public  policy,  and  better  calculated 
to  subserve  the  ends  of  justice,  than  either  the  common-law  rule 
or  the  complete  removal  of  incompetency.  It  is  accordingly 
provided,  in  substance,  that  husband  and  wife  may  be  witnesses 
for  each  other,  but,  if  objection  be  made,  they  may  not  testify 
against  each  other,  except  in  cases  where  they  might  have  done 
so  at  common  law.' 

IV.  DsTEBMnrme  thb  (Iubstioh  of  Coxpstenot— 1.  The  Objec- 
tioii — a.  Time  of  Making. — Owing  to  the  preliminary  nature  of 
an  objection  to  the  competency  of  a  witness,  it  must  be  made 
before  the  examination  in  chief,  if  the  fact  of  incompetency  is  at 
that   time  known   to  the   objecting  party.*    And,  indeed,  this 

1.  See  Statutes  14  &  15  Vict.,  ch.  99;  through    their   confidential    relations. 

16  &  17  Vict.,  ch.83;  47  &  48  Vict.,  ch.  Orr  v.  Cox,  3  Lea  (Tenn.)  617;  Patton 

14;  2  Taylor  Ev.,  §  1362  et  seq,  v.  Wilson,  3  Lea  (Tenn.)  loi. 

%,    See   the  statutes  of  the   various  3.  See  the  following  decisions  under 

states.     As  examples  where  the  legis-  statutes  where  the  rule  is  substantially 

lature  has  gone  to  the  extreme  length  as  stated  in  the  text:  Johnson  v.  Wat- 

of    permitting  one  spouse    to    testify  son,  157  Pa.  St.  454 ;  Norbeck  v.  Davis, 

against  the    other,   even   in    criminal  157  Pa.  St.  399;   In  re  Holt*s  Will,  56 

prosecutions,  see  Kansas  Crim.  Code,  Minn.  33;  Skinner  v.  Skinner,  38  Neb. 

\  215;  State  v.Geer,  48  Kan.  754;  Ever-  756;  State  v,  Willis,  119  Mo.  485-;  Mc- 

ett  %K  State  (Fla.  1894),  15  So.  Rep.  543.  Fadin  v.  Catron,  120  Mo.  252;  People 

See  also    Virginia   Acts  of  1894,  ch.  v.  Gordon,  100  Mich.  518. 

619;  approved  March  5,  1894.     It  may  But  in  such  cases  an  objection  to  the 

be  added  that  these  statutes  do  not  au-  admission   of   the  witness   should    be 

thorize  the  court  to  compel  one  spouse  seasonably  made.    Benson  v,  U.  S.,  146 

to  testify  against  the  other  in  criminal  U.  S.  325. 

cases.  In  Bevins  v.  Cline,  21  Ind.  37,  it  was 

In  Indiana^  husband   and  wife   are  held  that  the  objection  to  the  disclosure 

witnesses  for  or  against  each  other  in  of  confidential  communications   could 

all  cases,  civil  or  criminal,  except  as  to  not  be  waived. 

communications  made  to  each   other  4.  Howell   v.   Lock,   2   Campb.    14; 

during  the  marriage,  and,  in  an  action  Yardley  v,  Arnold,  10  M.  &  W.  145 ; 

for  criminal  conversation,  the  plaintiff's  Beeching  v.  Gower,  Holt  313;  Rex  v, 

"wife  is  not  competent  for  him.    Brown  Watson,  2  Stark.  116;  3  E.  C.  L.  341; 

V.  Norton,  67  Ind.  424;  Hutchason  v,  Donelson  v.  Taylor,  8   Pick.  (Mass.) 

State,  67  Ind.  449.  390 ;     Snow    v,    Batchelder,    8    Cush. 

In  Tennessee^  the  objection  to   bus-  (Mass.)  513;  Milsap  r.  Stone,  2  Colo. 

band  and  wife  is  confined  to  facts,  the  137;    Patterson     v.    Wallace,    44    Pa. 

knowledge     of    which    was    acquired  St.  88;   State   v.  Crab,   121  Mo.  554; 
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rule  was  formerly  so  strictly  adhered  to  that  an  objection  made 
after  the  witness  had  been  sworn  in  chief,  came  too  late  to  be  con- 
sidered.* This  rule,  however,  has  been  greatly  relaxed,  and 
objections  of  this  sort  made  at  various  stages  of  the  examination 
have  frequently  been  sustained  when,  of  course,  the  testimony  of 
the  witness  previously  given  in  the  case  should  be  stricken  out, 
or  the  jury  should  be  instructed  to  disregard  it.*  And  in  cases 
where  the  adverse  party  was  not  previously  aware  of  the  incom- 
petency of  the  witness,  it  has  long  been  the  practice  to  consider 
the  objection  whenever,  in  the  course  of  the  examination,  cause 
for  excluding  him  is  made  to  appear,  provided  the  objection  is 
made  as  soon  as  the  disability  of  the  witness  becomes  apparent.' 
This  rule  applies  as  well   to   criminal   prosecutions   as  to  civil 

Inglebright    v.    Hammond,    19     Ohio  Me.   364.     The  contrary  was  held  in 

337;  53  Am.  Dec.  430.  Coit  v.  Bishop,  2  Root  (Conn.)  222; 

An  objection  to  the  competency  of  a  Mallet  v.  Mallet,  i  Root  (Conn.)  501. 

witness,  made  before  the  cross -examina-  Where  the  objection  is  merely  tech- 

tion  begins,  is  not  necessarily  too  late,  nical,  and  the  objecting  party  knows  it 

Hill  V.  Postley,  90  Va.  200;  Warwick  or  has  means  of  knowing  it,  as,  for  ez- 

V.  Warwick,  31  Gratt.  ( Va.)  70.  ample,  a  misdescription  of  a  witness  in 

After  the  testimony  of  a  witness  has  the  list  furnished  the  defendant  in  a 

been  received  without  objection  by  the  criminal  prosecution,  it  should  always 

party  against  whom  he  is  called,  and  has  be  taken  before  the  witness  is  sworn 

been  commented  upon  by  such  party  to  in  chief.     Reg.  v.  Frost,  9  C.  &  P.  129; 

the  jury,  he  cannot  afterwards  ask  its  38  E.  C.  L.  70. 

withdrawal  from  the  jury  on  the  ground  8.  Needham  v.  Smith,  2  Vem.  463; 

of  incompetency  of  the  witness.  Mcln-  Stone  v.  Blackburn,  i  Esp.  37;  Yardley 

roy  V.  Ehrer,  47  Pa.  St.  118;  Newsom  v.  v.  Arnold,  C.  &  M.  437;  41   E.  C.  L. 

Huey,  30  Ala.  37.  240;  Brooks  v.  Crosby,   22  Cal.  42; 

1.  Hartshorne  v.  Watson,  5  Bing.  N.  Veiths  v.  Hagge,  8  Iowa  163 ;  State  v, 

Cas.  477;  35  E.  C.  L.  187;  Dewdney  v.  Damery,  48  Me,  327;  Shurtleff  v.  Wil- 

Palmer,  4  M.  &  W.  664.  lard,  19  Pick.  (Mass.)  202;  Fisher  v. 

In  Abrahams  v,  Bunn,  4  Burr.  2252,  Willard,    13    Mass.    379;    Johnson    v. 

the  witness  was  examined   and  cross-  Alexander,  14  Tex.  382;  Sheridan  r. 

examined,  and,  after  he  had  given  his  Medara,  10  N.  J.  £q.  469;  64  Am.  Dec. 

whole  evidence,  he  was  objected  to  as  464;  Carter  v.  Graves,  6  How.  (Miss.) 

incompetent  upon  what  he  had  him-  9 ;  Mitchell  xk  Mitchell,  1 1  Gill  &  J. 

self  said  as  to  his  interest  in  the  event  (Md.)  388 ;  Andre  v,  Bodman,  13  Md. 

of  the  suit.     Lord  Mansfield  said  :  *^  In  241;  71  Am.  Dec.  628;  Morton  v.  Beall, 

strictness,  the  objection  came  too  late,  2  Har.  &  G.  (Md.)  136;  Swift  v.  Dean, 

after  he  had  been  sworn  in  chief,  ex-  6  Johns.  (N.  Y.)  523. 

amined,  and  cross-examined.  The  strict-  But  it  is  too  late  to  object  when  the 

ness  of  law  in  this  respect  is  very  wise  witness  is  recalled  for  further  examina- 

and  ought  to  be  more  adhered  to,  for  tion,if  his  incompetency  appeared  when 

the  relaxation  may  be  abused,  and  must  he  was  first  on  the  stand.   WoUaston  v. 

always  occasion  waste  of  time."  Hakewill,  3  M.  &  G.  297 ;  42  E.  C.  L. 

S.Jacobs  V.  Layborn,  II  M.  &  W.  161;    Beeching  v.  Gower,   Holt  313; 

685;  Reg.  V.  Whitehead,  35  L.J.  M.  C.  Fellingham  v.  Sparrow,  9  Dowl.  P.  C. 

186;  10  Cox  C.  C.  234;  Hill  V.  Postle}',  141. 

90  Va.  200.  An  objection  on  the  ground  of  in- 

Where  the  court  has  overruled  a  pre-  terest  must  be  distinctly  made  at  the 
liminary  objection  to  the  competency  of  first  opportunity,  or  it  will  be  consid- 
a  witness,  a  subsequent  objection  may,  ered  as  waived.  Hudson  v.  Crow,  26 
nevertheless,  be  sustained,  if  his  incom-  Ala.  515 ;  Drake  v,  Foster,  28  Ala.  649; 
petency  appears  in  the  course,  of  the  Lewis  f.  Morse,  20  Conn.  216;  Kings- 
examination.  Heely  t;.  Barnes,  4  Den.  bury  v,  Buchanan,  11 1  Iowa  387; 
(N.  Y.)  73;  Schillinger  v,  McCann,  6  Stuart  v.  Lake,  33  Me.  87;  Dent  v. 
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actions  ;*  and  it  has  always  been  the  rule  in  equity  where  there 
is  no  examination  on  the  voire  dire^  But  it  is  too  late  to  make 
the  objection  after  the  conclusion  of  the  trial,*  unless  the  party 
who  introduced  the  incompetent  witness  has  intentionally  taken 
advantage  of  his  adversary  by  sharp  practice.* 

Where  a  party  or  his  attorney  attends  at  the  taking  of '  the 

deposition  of  a  witness  for  the  opposing  party,  he  should  then 
and  there  raise  any  known  objection  to  the  competency  of  such 

Hancock,  5  GUI  (Md.)  120;  Baugher  v.  The  examination  of  a  witness  to  dis- 

Duphom,  9  Gill  (Md.)  325;  Andre  v.  cover    whether    he    be    interested    or 

Bodman,  13  Md.  241 ;  71  Am.  Dec.  628;  not,  is  frequently  to  the  same  effect 

Groshon  v,  Thomas,  20  Md.  243.  as  his  examination  in  chief;  so  that  it 

In  Dewdnej  v.  Palmer,  4  M.  &  W.  saves  time  and  is  more  convenient  to 

664,  the  plaintiff  put  a  witness  on  the  let  him  be  sworn  in  chief  in  the  first 

stand  whom  he  called  James  Dewdnev.  instance,  and,  in  case  it  should  turn  out 

After  he  had  been  examined,  without  that  he  is  interested,  it  is  then  time 

objection,  it  was  ascertained  that  he  enough  to  take  the  objection.      But 

was  really  George  Dewdney,  the  plain-  there  never  has  yet  been  a  case  in 

tiff,     himself.      Notwithstanding    this  which   the  party  has  been   permitted 

fraud   upon   the  defendant,  the  court  after  trial  to  avail  himself  of  any  ob- 

said  he  should  have  made  his  objection  jection    which    was  not  made  at  the 

on   the  voire  dire.    This  case  is  not  time  of  the  examination." 

supported   by  reason,  and,  indeed,  it  4.  In  Wade  v,  Simeon,  2  C»  B.  342 ; 

must    be    considered  as  overruled  in  52  £.  C.  L.  342,  it  appeared  that  the 

Jacobs  V.  Lay  born,  11  M.  &  W.  685.  plaintiff's  attorney  was  examined  as  a 

1.  Lovat's  Case,  18  How.  St.  Tr.  596.  witness  for  the  plaintiff,  and  it  was 

2.  Needham  v.  Smith,  2  Vern.  463 ;  afterwards  discovered  that  his  client 
Vaughan  v.  Worrall,  2  Madd.  322 ;  2  had  previously  assigned  to  him  all  his 
Swanst.  400;  Selway  V.  Chappell,  12  interest  in  the  event  of  the  suit.  Upon 
Sim.  113;  Bousfield  z;.  Mould,  i  De  motion  for  a  new  trial,  the  court  set  the 
G.  &  S.  347;  Jacobs  V.  Layborn,  11  M.  verdict  aside,  without  entering  into  the 
&  W.  691,  Lord  Abinger.  probable  effect  of  the  evidence  so  given 

8.  Com.  V.  Green,  17  Mass.  537;  State  upon  the  minds  of  the  jury.    Tindal, 

V,     Scott,     I     Bailey     (S.  Car.)   270.  C.  J.,  said:     "The  case  of  Turner  r. 

Compare  Com.  v,  Waite,  5  Mass.  261 ;  Pearte,  i  T.  R.  719,  only  decides  that 

Jackson  v,  Jackson,  5    Cow.  (N.   Y.)  the  mere  incompetency  of  a  witness  is 

163;  Essex  Bank  v,  Rix,  10  N.  H.  201;  not  of  itself  a  sufficient    ground   for 

Jackson  v.  Barron,  37  N.  H.  494;  House  granting  a  new  trial.    That,  however, 

V.  House,  5  Ind.  237.  is  not  the  ground  upon  which  we  mean 

In  Turner  v.  Pearte,  i  T.  R.  719,  to  proceed  here.  We  decide  this  upon 
Buller,  J.,  said:  ^ There  has  been  no  the  ground  of  ma/a  ^rax/5.  The  wit- 
instance  of  this  court's  granting  a  new  ness,  the  attorney  upon  the  record,  was 
trial  on  an  allegation  that  some  of  the  the  real  plaintiff." 
witnesses  examined  were  interested;  In  Niles  v,  Brackett,  15  Mass.  378, 
and  I  should  be  very  sorry  to  make  the  it  appeared  that  a  witness  was  exam- 
first  precedent.  Anciently,  no  doubt,  ined  who  was  known  to  the  party  pro- 
the  rule  was  that  if  there  were  any  ob-  ducing  him  to  be  interested,  and  this 
jection  to  the  competency  of  the  wit-  circumstance  was  not  known  to  the 
ness,  he  should  be  examined  on  the  other  party  at  the  time  of  the  trial,  and, 
voire  dire,  and  it  was  too  late  after  he  in  fact,  was  concealed  from  him.  The 
was  sworn  in  chief.  In  later  times,  court  granted  a  new  trial,  saying:  ^  A 
that  rule  has  been  a  little  relaxed,  but  new  trial  is  granted,  it  appearing  that 
the  reason  of  doing  so  must  be  remem-  the  interest  of  the  witness  was  not 
bered.  It  is  not  that  the  rule  is  done  known  to  the  plaintiff  until  after  the 
away,  or  that  it  lets  in  objections  trial,  and  that  it  was  known  to  the  de- 
which  would  otherwise  have  been  shut  fendant,  who  produced  him.  In  a  cause 
out.  It  has  been  done  principally  for  so  nearly  balanced  as  this  appears  to 
the  convenience  of  the  court,  and  have  been,  a  little  evidence  is  sufficient 
it  is    for   the   furtherance  of  justice,  to  turn  the  scale." 
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witness.  If  he,  with  full  knowledge  of  the  incompetency  of  the 
witness,  cross-examines  him  without  objection,  the  court  will  not 
permit  him  to  raise  the  objection  at  the  hearing.^  To  permit 
such  a  course  would  be  to  give  the  objecting  party  an  undue  ad- 
vantage, since  in  many  cases  the  incompetency  may  be  removed 
by  release  or  otherwise,  or  the  party  in  whose  behalf  the  witness 
is  examined  may  be  able  to  procure  other  evidence.*  But  the 
objection  may  be  made  at  the  time  of  the  reading  of  the  deposition, 
if  the  facts  constituting  it  were  not  known  to  the  objecting  party 
when  the  witness  was  examined.* 

1.  Corporation  de  Sutton  Coldfield  ting  objections  to  be  made  at  the  hear- 
V.  Wilson,  I  Vern.  254;  Ogle  v.  Pales-  ing  when  none  were  made  at  theex- 
ki,  Holt  485 ;  3  £.  C.  L.  193 ;  Bland  v,  amination  of  the  witness.  In  that  case, 
Armagh,  3  Bro.  P.  C.  620;  Flagg  v,  the  witness,  who  was  about  to  depart  on 
Mann,  2  Sumn.  (U.  S.)  486;  U.  S.  v.  a  voyage,  was  examined  under  a  rule  sub- 
One  Case  Hair  Pencils,  i  Paine  (U.  ject  to  all  legal  exceptions  at  the  trial 
S.)  400;  Gregory  v.  Dodge,  14  Wend.  2.  Mohawk  Bank  v,  Atwater,  2  Paige 

(N.  Y.)593.  «/'^4Paige(N.Y.)558;  (N.  Y.)  60;  Gregory    v.    Dodge,   14 

Town  V.  Needham,  3  Paige  (N.  Y.)  Wend.  (N.  Y.)  593,  af'g^  4  Paige  (N. 

^4S;    Mohawk    Bank    v.    Atwater,    2  Y.)  558;  Snow  t^.  Batchelder,  8  Gush. 

Paige  (N.  Y.)   60;  Roosevelt  v,  EUi-  (Mass.)  513. 

thorp,  10  Paige  (N.  Y.)  415;  Hord  v.        In  Town  v.  Needham,  3  Paige  (N. 

Colbert,  28  Gratt.  (Va.)  49;  Glasgow  Y.)  551,  Chancellor  Walworth   said: 

V.  Ridgelej,    11    Mo.    34;    Walsh    v,  **  The  question  of  interest  in  respect  to 

Agnew,  12  Mo.  520;  Smith  v.  Hutch-  these  witnesses,  even  if  there  had  been 

ings,  30  Mo.  384.  no  release,  could  not  be  raised  for  the 

In   Hudson   v.  Crow,   26   Ala.   521,  first  time  at  the  hearing.     When  the 

Chilton,  C.  J.,  said  :  "  The  court  below  testimony  in   this  court  was  taken  in 

did  not  err  in  refusing  to  exclude  the  secret,  as  was  formerly  the  practice,  if 

deposition  of  Williams,  conceding  that  it  appeared  from  the  deposition  of  a 

he  was  an  interested  witness.    For  it  is  witness  that  he  was  interested  in  the 

not  permitted  to  a  party  knowing  of  a  event  of  the  suit,  his  testimony  might 

witness's  interest  to  allow  his  adversary  be  objected  to  and  suppressed  after  the 

to  go  on  and  examine  him  by   deposi-  order  to   pass    publication  or  at  the 

tion,  raising  no  objection  on  the  ground  hearing.      This    mode  of   proceeding 

of  interest,  thus  enabling    himself  to  was    then   necessary,  as   the   adverse 

read  the  deposition,  if  it  should  prove  party  had  no  opportunity  to  object  to 

beneficial  to  his  side  of  the  case,  but,  the  competency   of  the  witness  until 

in  the  event  it  should  prove  detriment-  the  testimony'  in  chief  in  the  cause  was 

al  to  him,  then    for  the  first  time  to  closed.    But  after  the  statute  authoriz- 

spring  the  objection  at  the    trial  and  ing  and  directing  an  open  examination 

exclude  it.    The  rule  which    usually  of  the   witnesses  a  different  practice 

obtains  of  not  allowing  questions  to  be  was  adopted,  in  analogy  to  the  practice 

asked  upon    cross-examination  which  pursued  in  courts  of  law,  and  the  party 

properly  belong  only  to  an  examina-  must  now  object  to  the  testimony  of 

tion  on  the  voire  dire  is  founded  upon  a  the  witness  at  the  time  of  his  examina- 

similar    reason — the    objecting    party  tion,  if  his  interest  is  then  known,  so  as 

ought  not  to  be  allowed  to  speculate  to  enable  the  adverse  party  to  show  a 

upon  the  testimony  of  a  witness  whose  release  or  discharge  of  the  interest;  or, 

interest  is   known  to   him.    The  true  at  least,  the  objection  should  be  made 

rule  requires  the  party  against  whom  before   the  testimony   in  the  cause  is 

an  interested  witness  is  offered  to  elect  finally  closed.    Where  the  interest  is  of 

whether  he  will  permit  him  to  be  ex-  such  a  nature  that  it  can  be  released, 

amined  or  not,  as  soon  as  the  oppor-  and  the  party  suffers  the  witness  to  be 

tunity  to  make  such  election  is  offered,  examined  without  objection  and  waits 

and  if  he  does  not  do  so  he  is  presumed  until  after  the  rule  to  close  the  proofs 

to  waive  it  forever."  has  been  entered,  it  will  then  be  too  late 

Mifflin   V,   Bingham,   i    Dall.  (Pa.)  for  him  to  make  the  objection." 
272,  is  not  really  authority  for  permit-        8.  U.S.  v.  One  Case  Hair  Pencils,  i 
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b.  Specifying  Ground  of  Objection. — In  many  cases  a  wit- 
ness  may  be  competent  to  testify  concerning  some  of  the  facts  in 

issue,  though  incompetent  as  to  others.     In  such  cases,  he  should 

Paine  (U.  S.)  400;  Talbot  v,  Clark,  8  i  Vern.  254,  the  objection  was  that  the 
Pick.  (Mass.)  ^i.  witness  was  a  member  of  the  corpora- 
In  U.  S.  V.  One  Case  Hair  Pencils,  i  tion,  and  he  had  been  cross-examined, 
Paine  (U.  S.)  400,  which  was  a  libel  not  only  as  to  his  being  a  member  of 
filed  for  the  forfeiture  of  the  merchan-  the  corporation  but  on  the  merits, 
dise  therein  set  forth,  on  account  of  an  Here,  then,  was  full  knowledge  of  the 
alleged  false  entry  of  the  goods  at  the  interest  when  the  cross-examination 
customhouse,  the  deposition  of  a  wit-  was  gone  into,  and  when  the  court, 
ness,  whose  name  appeared  on  the  therefore,  say  the  cross-examination 
bond  as  one  of  the  sureties  for  the  ap-  makes  a  witness  competent,  though 
praised  value  of  the  goods  in  question,  otherwise  liable  to  exception,  it  must 
was  admitted  in  evidence  without  ob-  be  taken  in  reference  to  the  circum- 
jection,  but  it  appeared  that  the  attor-  stances  appearing  in  that  case,  and 
ney  for  the  United  States  did  not  know  which  brings  the  case  within  the  rule  I 
this  fact,  which  would  have  rendered  have  laid  down.  The  same  remarks 
the  witness  incompetent  had  his  testi-  are  applicable  to  the  case  of  Ogle  i'. 
mony  been  objected  to  on  that  ground.  Paleski,  Holt  485;  3  £.  C.  L.  193, 
It  was  held  that  the  objection  might  be  which  was  much  relied  upon  on  the 
made  at  the  hearing,  as  there  was  no  argument.  The  action  was  against  the 
opportunity  to  make  it  sooner.  Thomp-  defendant  as  owner  of  a  ship,  which  by 
son,  J.,*  said  :  '*  It  is  not  pretended  that  negligence  in  the  management  had  in- 
the  district  attorney  had  any  personal  jured  the  plaintiff's  brig.  The  cause 
knowledge  or  actual  notice  that  Cornell  had  been  put  off  on  a  former  occasion 
was  security  in  the  bond,  or  that  any  at  the  instance  of  the  defendant,  with 
objection  would  be  made  to  his  testi-  liberty  reserved  to  the  plaintiff  to 
mony  when  he  attended  the  examina-  examine  witnesses  on  interrogatories, 
tion,  and  I  cannot  think  that  the  United  and  the  evidence  offered  was  the  an- 
^^Va/^'j  are  to  be  concluded  by  any  pre-  swers  of  the  captain  of  the  plaintiff 's 
sumed  knowledge  of  the  fact  by  the  dis-  ship ;  and  the  first  answer  disclosed  the 
trict  attorney.  .  .  .  There  can  be  fact  that  the  witness  was  on  board  of 
no  presumption  of  a  waiver  where  the  the  ship  at  the  time  of  the  accident, 
party  is  ignorant  of  the  fact  from  which  The  objection  was  that  his  examina- 
it  is  to  be  presumed,  and  where  the  law  tion  could  not  be  read  without  showing 
does  not  cast  upon  him  anj' such  knowl-  a  release  before  it  was  taken.  The 
edge.  Good  faith  and  fair  dealing  re-  answer  was  that  the  objection  was  ap- 
quire  the  objection  to  be  made  at  the  parent  on  the  examination  and  should 
time  of  the  examination  of  the  witness,  then  have  been  made  before  cross- 
when  known,  in  order  to  give  the  party  examining  the  witness,  that  the  objec- 
an  opportunity  of  removing  the  objec-  tion  might  be  waived,  and  that  it  had 
tion.  ...  In  the  case  of  Bland  v.  been  waived,  by  not  taking  it  at  the 
Armagh,  3  Bro.  P.  C.  620,  the  evidence  time  when  it  might  have  been  disposed 
was  voluntary  affidavits  taken  at  the  of  by  a  release.  And  Chief  Justice 
commencement  of  the  suit  by  the  con-  Gibbs  said  the  objection  ought  to  have 
sent  of  parties.  The  objection  was  not  been  made  in  a  former  stage  of  the 
on  the  ground  of  interest,  but  bias  or  cause,  and  not  having  been  thus  made 
partiality,  growing  out  of  circumstances  when  it  might  have  been  cured,  it 
well  known  to  the  party  at  the  time  the  ought  not  to  prevail.  This  was  a  de- 
affidavits  were  taken,  and  he  had  also  cision  in  perfect  harmony  with  the 
consented  to  a  hearing  in  the  cause  rule  which  governed  the  other  cases  I 
after  publication  without  taking  an  ob-  have  referred  to,  and  to  which  I  yield 
jcction  to  the  evidence.  If  the  objec-  my  full  assent.  But  the  present  case 
tion  would,  therefore,  at  any  time  have  does  not  fall  within  it.  There  is  an 
gone  to  the  competency  of  the  testi-  essential,  and  I  think  a  controlling, 
mony,  it  was  a  strong  case  of  waiver  fact  which  distinguishes  it :  the  want 
with  full  knowledge  of  the  circum-  of  either  actual  or  constructive  notice 
stances.  So,  also,  in  the  case  of  Cor-  of  the  interest  of  the  witness,  when  the 
poration  de  Sutton  Coldfield  v,  Wilson,  deposition  was  taken." 
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not  be  excluded  from  the  stand  upon  a  general  objection  to  his 
competency.  It,  therefore,  follows  that  the  objection  should  be 
sufficiently  specific  to  enable  the  court  to  pass  upon  the  compe- 
tency of  the  witness  as  regards  the  particular  facts  which  he  is 
called  to  prove. ^ 

2.  Evidence  Upon  the  Question  of  Competency — a.  Examination 
Upon  the  Voire  Dire. — A  witness  is  said  to  be  examined  on 
the  voire  dire  when  he  is  sworn  and  examined  in  regard  to  facts 
touching  his  competency  to  testify  as  a  witness  in  the  cause  upon 
trial.*  And  upon  such  examination  the  strict  rules  of  evidence 
are  somewhat  relaxed,  and  the  witness  may,  if  necessary,  testify  to 
the  contents  of  written  documents  which  are  not  in  court,  so  far 
as  they  contain  matters  affecting  his  competency  to  testify  in  the 
cause,'  though  if  such  documents  be  in  court  they  should  be 

1.  Bent  V,  Baker,  3  T.  R.  35;  Wright  ainination  of  a  witness  that  he  has  been 
f'.  Rogers,  3  McLean  (U.  S.)  229;  convicted  of  felonj,  it  may  also  be 
Prathert;.  Lentz,  6  Blackf.  (Ind.)  244;  shown  by  him  that  he  has  been  par- 
White  Water  Valley  Canal  Co.  v.  doned.  It  is  not  necessary  to  produce 
Dow,  I  Ind.  141 ;  Leach  v.  Kelsey,  7  the  pardon.  Howser  v.  Com.,  51  Pa. 
Barb.  (N.  Y.)  466.  St.  332. 

The  substantial  ground  of  objection  In    Miller  v.    Mariner's  Church,  7 

must  be  explicitly  stated  at  the  trial,  or  Me.  54,  the  court  said:  **  The  examina- 

it  will  not  be  considered  upon  a  review  tion  of  the  witness  to  ascertain  his  in- 

of  the  case.  Bunker  z\  Gilmore,  40  Me.  terest  was  in  effect  upon  the  I'oire  dire. 

90.     Compare  Jackson  7'.  Christman,  4  It  was  a  preliminary  inquiry,  not  a  part 

Wend.  (N.  Y.)  277;  McAllister  T'.  Reab,  of  the   issue  on  trial,  which  is  to  be 

4  Wend.  (N.  Y.)484;  Jones  r.  Osgood,  proved   by   the  best  evidence;  a  rule 

6N.  Y.  235;  McConihe  V.  Sawyer,  12  well    known,  and   with    which  every 

N.  H.396.                                        '  party   is  or  ought  to  be  prepared  to 

It  is  not  here  attempted  to  point  out  comply.     But  an  objection  to  a  witness 

the  various   grounds  of  objection,  as  upon  the  ground  of  interest  is  often  un- 

that  would  involve  a  second  investiga-  expectedly  made.    Neither  the  witness, 

tion  of  the  whole  question  of  compe-  therefore,  nor  the  party  producing  him, 

tency.  can   be   reasonably   required   to  have 

8.  This  is  usually  done   before  the  with  them  written  papers  and  docu- 

witness  is  sworn  in  chief,  and  formerly  ments  which  may  happen  to  be  referred 

this  rule  was  strictly  adhered  to.  i  Phil,  to  upon  such  an  inquiry*    The  witness 

Ev.  98;  Turner  v,  Pearte,  1  T.  R.  5W7 ;  is  to  make  true  answers  to  such  ques- 

Dewdney  v.  Palmer,  4   M.  &  W.  664.  tions  as  may  be  put  to  him,  and  his 

But  Mr.  Phillips  says  it  may  now  be  mouth  is  not  to  be  stopped  as  to  an? 

done  at  any  time  during  the  examina-  fact  within  his  knowledge,  by  a  tech- 

tion,  though  in  that  case  the  formality  nical  rule  which  is  altogether  just  and 

is  not  necessary.    1  Phil.  Ev.,  p.  99,  cit-  proper  with  respect  to  facts  involved 

iff^ opinion  of  Baron  Rolfe,  in  Jacobs  in    the  issue.     Has  he  given   a  note? 

V,  Lay  born,  11  M.  &  W.  688.  Has  he  given  a  deed  ?    Is  he  a  member 

8.  Butchers'  Co.  v,  Jones,  i  Esp.  160;  of  a  certain  corporation  ?    Doubtless, 

Botham  v.  Swingler,  1   Esp.  164;  Rex  the  production  of  the  note,  the  deed, 

V,  Gisburn,     15    East   57;    Lunniss   v,  and  the  books  of  the  corporation,  would 

Row,  10   Ad.  &   El.  606,  37   B.C.  L.  be  the  best  evidence  of  these  facts.  But 

191 ;  Carlisle  v.  Eady,  i   C.  &  P.  232 ;  they  are  within  the  knowledge  of  the 

Brockbank  v.  Anderson,  7  M.  &  G.  295;  witness,  and  the  party  objecting  has 

49  E.  C.  L.  295  ;  Butler  v.  Carver,  2  a  right  to  appeal  to  him  upon  Iht  voire 
Stark.  433;  3  E.  C.  L.  477  ;  Babcock  v.  .  dire.     A  different  rule  would  not  only 

Smith,  31  III.  57  ;  Ha3'6  t'.  Richardson,  be  unnecessary,  but  exceedingly  incon- 

I  Gill  &  J.  (Md.)  366;  Mayo  9.  Gray,  3  venient  in  practice,  as  it  would  occasion 

N.  J.  L.  405.  the  delay  or  the  continuance  of  the 

If  it  be  shown  by  the  preliminary  ex-  cause  from  time  to  time,  as  objections 
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produced  for  inspection  and  would  themselves  be  the  best  evidence 
of  their  contents.* 

And  where  the  disqualification  of  the  witness  appears  from  his 
own  testimony,  it  may  be  removed  by  his  further  examination, 
even  though  there  be  documentary  evidence  of  the  restoration  of 
his  competency.*  According  to  the  practice  as  it  has  long  been 
established,  the  objecting  party  may  either  have  the  witness  sworn 
and  examined  on  the  voire  dire,  or  permit  him  to  be  sworn  in  chief 
and  make  his  objection  when,  in  the  course  of  the  examination, 
any  ground  therefor  first  appears,  in  which  case,  if  the  objection  is 
sustained,  the  court  will  order  the  evidence  already  given  by  the 
witness  to  be  stricken  out.'  The  exercise  of  this  option  should 
not  be  restrained  by  the  court,  because,  as  we  have  seen,  the  dis- 
qualification of  the  witness  is  frequently  evidenced  by  written 
instruments  which  the  objecting  party  cannot  produce  at  the  trial, 
and  to  compel  him  to  forego  the  examination  on  the  voire  dire,  and 
rely  on  his  bringing  to  light  the  disqualifying  facts  after  the  wit- 
ness has  been  sworn  in  chief,  might,  under  the  rules  of  evidence, 
deprive  him  of  his  only  means  of  getting  rid  of  an  incompetent 
hostile  witness.* 


of  this  sort  might  successively  arise  in  tioning  the  witness  himself,  he  will  be 

the  progress  of  a  trial."  subject  to  all  the  ordinary  rules  of  evi- 

1.  Butler  V,  Carver,  2  Stark.  434;  3  dence,  and  the  best  proof  will  be  re- 
E.  C.  L..^*j*j\  Gumecester  z;.  Phillips,  quired.  Corking  v.  Jarrard,iCampb.  37. 
4  Ad.  &  El.  550 ;  31  E.  C.  L.  132  ;  Lu-  8.  i  Phil.  Ev.,  p.  99;  Turner  v.  Pearte, 
cas  V,  Eades,  i  Dowl.  N.  S.  424;  Quar-  i  T.  R.  720;  Stone  v.  Blackburn,  i  Esp. 
terman  v.  Cox,  8  C.  &  P.  97;  34  E.  C.  37;  Howell  v.  Lock,  2  Campb.  14;  Ja- 
L.  309.  cobs  V.  Layborn,  11  M.  &  W.  690;  Ev- 

2.  Ingram  v.  Dade,  i  C.  &  P.  23c,  ans  v.  Eaton,  i  Pet.  (C.C.)322;rtft;erjtf</ 
note;  Wandless  v.  Cawthorne,  M.  &  on  other  grounds,  3  Wheat.  (U.  S.)  454; 
M.  321,  note;  22  E.  C.  L.  322;  Car-  Fisher  v.  Willard,  13  Mass.  379;  Bank 
lisle  V.  Eady,  i  C.  &  P.  232 ;  Lunniss  of  North  America  v,  Wikoff,  2  Yeates 
V,  Row,  10  Ad.  &  El.  606;  37  E.  C.  (Pa.)  39;  4  Dall.  (Pa.)  151;  Gordon  v, 
L.  191 ;  Butchers*  Co.  v.  Jones,  i  Esp.  Bowers,  16  Pa.  St.  226;  Butler  v.  But- 
160;  Brockbank  7^  Anderson,  7  M.  &  ler,  3  Day  (Conn.)  214;  Dorr  v,  Os- 
W.  295;  49  E.  C.  L.  295;  Tarleton  v.  good,  2  Tyler  (Vt.)  28;  Stuart  v.  Lake, 
Johnson,  25  Ala.  300;  60  Am.  Dec.  575 ;  33  Me.  87. 

Montgomery,  etc.,  Plank-Road  Co.  v.  4.  In  Seeley  v,  Engell,  13  N.  Y.545, 

Webb,  27  Ala.  618;  Ault  t'.  Rawson,  14  reversing  17  Barb.  (N.  Y.)  530,  Denio, 

111.  484;  Blackstock  v,  Leidy,  19  Pa.  C.  J.,  said:  '*  The  determination  of  this 

St.  335;  Fanning  r.  Myers,  Anth.  (N.  case    involves    two    questions.     First, 

Y.)  47;  McMicken  v.  Fair,  6  Martin  whether  the  defendant  was  entitled  to 

N.  S.  (La.)  515.  go  into  a  preliminary  inquiry  to  ascer- 

Thus,  where  a  witness  on  her  voire  tain  whether  the  witness,  Mrs.  Seeley, 
dire  stated  that  she  was  the  wife  of  the  was  competent  to  testify  for  the  plain- 
party  calling  her,  it  was  held  that  she  tiff  upon  the  issue  before  she  was 
might  restore  her  competency  by  fur-  sworn  in  chief;  and  secondly,  whether 
ther  stating  that  she  had  been  divorced  the  defendant  was  entitled,  under  the 
a  vinculo,  even  though  it  was  objected  pleadings,  to  go  into  evidence  to  show 
that  the  record  should  have  been  pro-  that  the  note  of  $90^9  was  given  under 
duced.  Wells  v,  Fletcher,  5  C.  &  P.  a  mistake  of  fact.  On  both  points  the 
12;  24  E.  C.  L.  190.  referee  ruled  against  the  defendant,  and 

But  if  the  party  who  called  the  wit-  in  both  instances  he  was,  in  my  opin- 

ness  attempts  to  remove  the  objection  ion,   wrong.      First,    the    point   upon 

by  independent  proof,  and  not  by  ques-  which  the  defendant  objected  against 
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b.  Proof  from  Other  Sources. — A  party  who  objects  to  a 
witness  on  the  ground  that  he  is  incompetent  may.  as  we  have 
seen,  examine  him  on  t\it  voire  dire  ^huX,  he  is  not  confined  to  this 
mode  of  proof.  He  may  introduce  other  evidence,  either  written 
or  verbal,  of  the  facts  upon  which  he  relies  to  sustain  his  objec- 
tion.*  In  some  early  English  cases,  it  was  ruled  that  both  of 
these  modes  of  proving  incompetency  could  not  be  pursued  upon 
the  same  objection ;  that  the  election  of  one  conclusively  barred 
any  subsequent  recourse  to  the  other.*     But  this  rule  has  been 

Mrs.  Seeley,  as  a  witness,  was  that  she  regular  order  of  proceeding,  and  was 
was  the  wife  of  Nehemiah  Seelej,  and  obviously  incorrect.     Previous  to  the 
that  the  said  Nehemiah  was  the  party  witness  being  sworn,  it  is  competent 
for  whose  immediate  benefit  the  suit  for  the  counsel  for  the  party  against 
was  prosecuted.      The  objection   was  whom  he  is  called  to  have  him  exam- 
not  put  in  these  precise  words,  but  that  ined  .on  the  voire  dirty  in  order  to  as- 
was  the  effect  of  it.    The  case  states  certain    whether   he  is  competent  to 
that  the  defendant  insisted    that  she  testify.  (Stephens*  N.   P.  1731,   1769; 
was  the  wife  of  the  real  plaintiff  in  in-  Cowen  &  Hill's  Notes  257.)    This  well 
terest.    The  defendant  asked  that  she  settled    rule    has    not    been   departed 
might  be  sworn  on  her  voire  dire.  This  from,  as  the  opinion  of  the  supreme 
was  refused,  and  after  it  had  appeared  court  intimates,  in  modern  cases.    The 
by  her  examination  in  chief  that  she  principle  in  respect  to  which  the  rigor 
was  Nehemiah  Seeley's  wife,  the  de-  of  the  ancient  practice  has  been  relaxed, 
fendant  offered  to  prove  that  Nehemiah  is  the  one  which  precluded  the  party 
Seeley  was  the  real  owner  of  the  note  who  had  suffered  an  adverse  witness  to 
and  that  the  suit  was  "brought  for  his  be  sworn  in  chief  from  afterward  ob- 
sole  benefit.    This  the  referee  refused,  jecttng  to  his  competency  on  the  ground 
and  he  persisted  in  allowing  the  plain-  of  interest,  though  such  interest  should 
tiff  to  examine  Mrs.  Seeley  in  chief  appear  in  the  course  of  the  examina- 
before    the   question  was    determined  tion  in  chief.     At  present,  if  it  appear 
whether  she  was  a  competent  witness  at  any  time  during  the  examination  of 
or  not.    If  the  defendant's  position  had  the  witness  that  he  is  incompetent,  the 
been  limited  to  the  allegation  that  the  objection  may  be  taken  and  the  testi- 
witness  was  N.  Seeley's  wife,  then,  in-  mony  will  be  expunged,    (i  Phil.  Ev. 
asmuch  as  she  admitted  that  fact  on  267;  Jacobs  xk  Lay  born,  11   M.  &  W. 
the  plaintiff's  examination  immediately  685.)    But  there  are  still  cases  in  which 
after  being  sworn  in  chief,  and  the  de-  it  may  be  expedient  for  a  party  to  put 
fendant  was  allowed  an  opportunity  of  an  adverse  witness  on  the  voire  dire. 
objecting  to  her  further  examination.  For  instance,  if  the  interest  arises  upon 
and  did  object,  and  the  question  arising  written  documents  with  which  the  wit- 
upon  that  objection  was  correctly  de-  ness   is  cognizant,  but  which  are  not 
termined  as  the  case  then  stood,   no  present,  their  contents  may  be  shown 
prejudice  would  have  arisen  out  of  the  by  parol  upon  the  preliminary  exami- 
refusal  to  administer  the  preliminary  nation,  but  not  after  the  witness  has 
oath,  and  the  judgment  should  not  be  been  sworn  in  chief." 
disturbed  for  that  reason.     But  it  was  1.  Smallwood  v.  Mitchell,  2  Hayw. 
apart  of  the  defendant's  objection  that  (N.  Car.)  145;    Davis  t*.   Whiteside,  4 
N.  Seeley  was  the  real  plaintiff,  and  J.J.  Marsh.  (Ky.)  116. 
this    the  defendant  offered  to  prove,  2.  i    Phil.  Ev.,  p.  103 ;  Case  of  the 
first,  by  the  preliminarj' examination  of  Corporation  of  Bewdley,  10  Mod.  151. 
the  witness  on  the  i'<7i>«</fV^,  and,  when  In   Reg.  v.   Muscot,    10  Mod.  193, 
that  was   refused,  by  other  witnesses.  Parker,  C.  J.,  said :  "The  law  gives  a 
This  request  in  both  forms  was  denied  party  tried  his  election  to  prove  a  per- 
to  him.    The  referee  ruled  in  effect  that  son,  offered  as  evidence,  interested,  two 
she  should  be  examined  in  the  first  in-  ways,   viz.,   either  by  bringing  other 
stance  by  the  plaintiff,  on  the  merits,  evidence  to  prove  it,  or  else  by  swear- 
after  which  she  might  be  examined  by  ing  the  person  himself  upon  tlie  voire 
the  defendant's  counsel  as  to  her  com-  dire  ;  but  though  he  may  do  either  he 
petency.     This     was     inverting    the  cannot  have  recourse  to  botli." 
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discarded  as  having  no  substantial  foundation  in  reason.^  In  the 
United  States^  however,  the  early  English  rule  has  been  strictly 
followed  in  most  cases.*  A  failure  to  prove  one  set  of  facts  relied 
on  to  exclude  the  witness,  will  not,  however,  preclude  the  object- 
ing party  from  examining  the  witness  on  the  voire  dire  in  regard 
to  other  facts  upon  which  an  objection  is  made;^  and  an  objec- 
tion based  upon  the  opposing  party's  own  evidence  already  in  the 
case,  is  not  such  an  attempt  to  prove  the  incompetency  of  the  witness 
by  evidence  aliunde  as  will  preclude  a  resort  to  an  examination 
on  the  voire  dire,^  Though,  after  an  examination  on  the  voire  dire^ 
other  evidence  may  not  be  introduced  to  contradict  the  witness, 
yet  if  it  afterwards  appears  in  the  course  of  the  examination,  upon 
the  facts  at  issue  and  on  trial,  that  the  witness  is  incompetent, 
the  court  may  sustain  a  motion  to  expunge  his  testimony.* 
The  unsworn  declarations  of  the  witness  touching  his  interest 

1.  I    Phil.   £v.,  p.   103;   Opinion  of  Moore    v.    Sheridine,    2    Har.   &    M. 

Lord  Abinger,  Chief  Baron,  in  Jacobs  (Md.)  453. 

V.  Lay  born,  11  M.  &  W.  685,  and  that  8.  In  Stebbins  v.  Sackett,  5  Conn, 

of  Lord  Hardwicke,in  Lovat'sCase,  18  258,  the  court  said:  *'The  rule  is  not 

How.  St.  Tr.  596.  that,  in  the  same  case,  the  interest  of 

S.  Mifflin  V.Bingham,  i  Dall.  (U.S.)  the  witness  on  one  set  of  facts  mar 
372;  The  Watchman,  i  Ware  (U.  S.)  not  be  proved  by  disinterested  testi- 
232;  Stebbins  v,  Sackett,  5  Conn.  258;  mony,  and  that,  afterwards,  his  interest 
Mallet  V,  Mallet,  i  Root  (Conn.)  501 ;  on  a  different  set  of  facts  may  not  be 
Chance  v.  Hine,  6  Conn.  231;  Butler  x\  proved  under  the  voire  dire;  but  it  is 
Butler,  3  Day  (Conn.)  214;  Gordon  that,  *  at  the  same  time,' or,  more  cor- 
V,  Bowers,  16  Pa.  St.  226;  Schnader  v,  rectly,  on  the  same  ground,  these  dis- 
Schnader,  26  Pa.  St.  384;  Davis  v,  tinct  modes  may  not  be  resorted  to. 
Barr,  9  S.  &  R.  (Pa.)  130;  M'Alister  r.  When  a  party  has  proof  of  the  wit- 
Williams,  I  Overt.  (Tenn.)  107;  Bridge  ness's  interest,  which,  for  the  moment, 
V,  Wellington,  i  Mass.  219;  Waughop  he  thinks  proper  to  suppress,  he  shall 
V.  Weeks,  22  111.  350;  Diversy  v.  Will,  not  be  permitted  to  inquire  of  him 
28111.216;  Walker  v.  Collier,  37  111.  under  the  voire  dire^  and  thus  *  sport 
362;  Weldcn  v.  Buck,  Anth.  (N.  Y.)  with  his  conscience*  (Butler  v.  Butler, 
9;  Dorr  v.  Osgood,  2  Tyler  (Vt.)  28;  3  Day.  (Conn.)  218),  with  a  view  of 
Le  Barron  v,  Redman,  30  Me.  536;  contradicting  him  by  other  evidence; 
Stuart  V.  Lake,  33  Me.  87;  Bisbee  v,  or,  if  he  has  made  the  inquiry,  by  other 
Hall,  3  Ohio  449.  testimony,    he    is    equally    precluded 

In  Florida^  the  modern  English  rule  from  interrogating  the  witness  under 

is  adopted.    Thus,  in  Hooker  v.  John-  the  voire  dire.    But  where,  as  in  the 

son,  6  Fla.  730,  a  witness  for  the  plain-  present   case,   the   inquiry  of  interest 

tiff  was  examined  by  the  defendant  on  arises  at  different  times,  and  on  distinct 

the  voire  dire^  and  denied  his  interest  grounds,  I  can  see  no  possible  objection 

in   the  suit.    The  defendant  then  of-  to  the  establishment  of  it  by  different 

fered  to  prove  by  other  witnesses  that  modes  of  testimon  v.'' 

the  witness  objected  to  was  in  fact  a  4.  Bridge  v.  Wellington,  i  Mass.  219. 

partner  of    the    plaintiff!.      The    trial  Compare  Mott  v.  Hicks,  i  Cow.  (N. 

court  refused  to  permit  him  to  do  so,  Y.)  513;  13  Am.  Dec.  550. 

and   for  this  error  the  judgment  was  6.  Davis  v,  Barr,  9  S.  &  R.  (Pa.)  138; 

reversed.  Heely  v.  Barnes,  4  Den.  (N.  Y.)  73; 

A  witness  having  denied  his  interest  Schillinger   v,  McCann,  6    Me.  364; 

on  the  voire  dire  may  be  further  inter-  Butler  v.  Tufts,  13  Me.  302. 

rogated  as  to  his  situation  for  the  pur-  In  Hamblett  v,  Hamblett,  6  N.  H. 

pose  of  discovering  his  interest.    Reid  351,  the  court  remarked  that  the  rule 

V,    Dodson,    I    Overt.    (Tenn.)    396;  confining  the  party  to  an  election  in  the 

Blackwell  v.  Hagerman,  3  N.  J.  L.  585.  first  place  was  no  longer  of  much  value. 

A  contrary  ruling  was  sustained  in  And  in  Butler  v,  Tufls,  13  Me.  302,  it 

655 


D«taniiiiiiiig  Compettnoj.  WITNESSES*        Svid«iiM  Upon  CoqpitwBf. 

in  the  matter  in  controversy  are  merely  hearsay  and  are  not  ad- 
missible in  evidence  on  the  question  of  his  competency;  *  though 

is  said  that  where  a  party  has  attempted  Garland,  i8  Me.  409 ;  Stuart  v.  Lake, 

to  exclude  a  witness  by  introducing  33  Me.  87;  Richv.  Eldredge,  43  N.  H. 

evidence  of  his  interest  and  has  failed,  153;    Dunn   v,    Croniset  9    Ohio  82; 

the  judge  may,  in  his  discretion,  permit  Nichols  v,  Holgate,  2  Aik.  (Vt.)  138: 

him  to  examine  the  witness  on  the  voire  Densler  v,  Edwards,  5  Ala.  31;  Waug- 

dire.  hop  t'.  Weeks,  22  111,  356. 

In    Chatfield    v,    Lathrop,  6    Pick.  In   Young  v.  Garland,  18  Me.  412, 

(Mass.)  417,   the  witness  upon  whose  the  court  said  :  **  One  matter  of  excep- 

testimony  the  verdict  was  found,  denied  tion  against  the  decision  of  the  court 

on  the  voire  dire  that  he  had  any  inter-  of  common  pleas  is  the  exclusion  of 

est  in  the  case.     Upon  the  hearing  of  a  evidence  as   to  the  declarations  ol  a 

motion  for  a  new  trial,  the  court  ad-  proposed  witness  as  to  his  interest    If 

mitted  newly  discovered  evidence  of  a  witness  is  sought  to  be  excluded  by 

his  interest,  as  well  as  evidence  of  ad-  proof  of  his  declarations,  the  attempt 

missions  by  the  witness  and  the  party  will  be  unavailing.     It  will  go  only  to 

who  had  called  him  that  his  testimony  his  credibility.    Were  it  otherwise,  any- 

on  the  voire  dire  was  untrue;  and  upon  one  might  deprive  a  party  of  the  benefit 

this  evidence  it  was  held  that  a  new  of  his  testimony  by  a  simple  declara- 

trial  was  properly  granted.  tion  that  he  was  interested.     In  North 

In  Le  Barron  v.  Redman,  30  Me.  537,  Carolina^  it  has  been  ruled  that  a  wit* 

the  court  said:  "The  interest  of  a  wit-  ness  conceiving  himself  interested  when, 

ness  may  be  proved  by  his  own  exami-  in  fact,  he  is  not,  will  not  render  him 

nation,  or  by  evidence  aliunde^  but  the  incompetent.     Harrison  v.  Harrison,  3 

adoption  of  either  mode  of  proof  by  the  Hayw.  (N.  Car.)  355.     As  to  proof  of 

party  objecting  to  the  competency  of  admissions  of  declarations  of  witnesses 

the  witness  precludes  a  resort   to  the  respecting  matters  of  religious  opinion, 

other  for  a  like  purpose  upon  the  same  in   order   for  the  court    to  determine 

ground.    This    doctrine,  though    not  whether  the  excepted  witness  be  an 

clearly  settled  by  the  authorities,  has  atheist,  it  is  adopted  from  the  necessity 

been   a   rule  of  practice  in   our  own  of  the  case,  as  a  man^s  mind  can  only 

courts,  and  it  is  believed  to  be  consist-  be  known  from  his  declarations  in  con* 

ent  with  a  due  observance  of  other  set-  versation  or  writing.     Yet  it  is  consid- 

tled  principles  of  evidence  and  prac-  ered  as  an  entirely  different  affair  in 

tice.     A  party  is  not  permitted  to  trifle  regard  to  the  declaration  by  a  propo.^ed 

with  the  conscience  of  a  witness  when  witness  as  to  his  pecuniary  interest.** 

he  has  other  proof  that  will   exclude  In  Doe  v,  Watkins,  i  Dev.  &  B.  (N. 

him,  or  after  having  resorted   to  evi-  Car.)  445,  Gaston,  J.,  said:  "The  fact 

dence  to  impeach  or  disqualify  him,  nor  of  interest  might  have  been  established 

can  he  raise  collateral  issues  for  that  by  the  witness's  own  oath,  or  by  the  tes- 

purpose.    The  examination   of  a  wit-  timonj'  of  other  witnesses,  or  by  the 

ness,  in  respect  to  his  interest,  ma^'  be  admission  of  the  plaintiff,  but  it  could 

either  upon  the  voire  dire^  or  after  he  be  rightfully  shown  only  in  the  mode  in 

has  been  sworn  in  chief.     But  after  an  which  other  controverted  facts  between 

unsuccessful    attempt  to  exclude  the  the  litigant  parties  are  allowed  to  be 

witness  on  this  account,  his  testimony  shown.    The   declarations  of  a  third 

in  chief  may  be  stricken  out  of  the  case  person,  whether  a  witness  or  not  a  wit- 

upon  a  discovery  of  his  interest.*'  ness,  made  not  on  oath  nor  in  the  pres- 

1.  Com.r.  Waite,  5  Mass.  26i;Peirce  ence  of  the  party  against  whom  they 

V,  Chase, 8  Ma8S.487;  Vining  r.  Woot-  are  offered,  cannot  be  brought  fon»*ard, 

en,  I  Cooke  (Tenn.)  127;  Jones  v,  Tevis,  by  either  plaintiff  or  defendant,  as  evi- 

4  Litt.  (Ky.)25;  i4Am.  Dec.  98;  Free-  dence  of  the  truth  of  the  matter  so 

man  t;.  Luckett,  2  J.  J.  Marsh.   (Ky.)  declared.      The  first   great  safeguard 

390;  Davis  T'.  Whiteside,  4  J.  J.  Marsh,  which  the  law  provides  for  the  asccr- 

(Ky.)  116;  Pollock  V.Gillespie,  2  Yeates  tainment  of  truth  consists  in  requiring 

(Pa.)  129;  Fernsler  t^.Carlin,  3  S.  &  R.  all  the  evidence  of  facts  to  be  given  in 

(Pa.)  130;  Cotchet  V.  Dixon,  4  McCord  under  the  sanction   of  an  oath.    We 

(S.  Car.)  311;  Stimmel  v.  Underwood,  find  no  exception  when  the  fact  to  be 

3  Gill  &  J.  (Md.)  282 ;  Doe  v,  Watkins,  shown  is  the  interest  of  a  witness  in  the 

I  Dev.  &  B.  (N.  Car.)  442;  Young  v.  subject  of  dispute.** 
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the  statements  of  the  party  who  introduces  him,  being  in  the  na- 
ture of  admissions  against  interest,  may  be  proved  in  order  to 
exclude  the  witness.* 

When  the  competency  of  a  witness  has  been  successfully  at- 
tackedy  the  party  offering  him  may  introduce  evidence  to  sustain 
his  competency.*  But  if  it  is  made  to  appear,  by  evidence  other 
than  the  testimony  of  the  witness  himself,  that  he  is  incompetent, 
he  may  not  be  examined  for  the  purpose  of  removing  the  objec- 
tion.* 

In  Stimmel  v.  Underwood,  3  Gill  &  the  trial  his  mind  might  be  free  from  all 
J.  (Md.)  283,  it  was  proposed  to  prove  bias  which  such  belief  might  be  calcu- 
that  a  witness  offered  for  the  plaintiff  lated  to  produce ;  besides,  the  estab- 
had  been  heard  to  saj,  some  months  be-  lishment  of  such  a  principle  would  seem 
fore  the  trial,  that  he  felt  himself  bound  to  lead  to  consequences  subversive  of 
to  pay  the  plaintiff  the  amount  in  con-  justice  in  many  cases,  for  the  doctrine 
troversy  if  he  should  fail  to  recover.  It  assumes,  as  has  been  well  observed,  the 
was  held,  however,  that  such  evidence  truth  of  unsworn  statements,  and  en- 
was  inadmissible.  The  court  said  :  ables  an  unwilling  witness  ad  libitum 
"The  case  before  the  court  is  not  one  in  to  deprive  a  party  of  his  testimony." 
which  the  witness,  when  called  to  the  The  contrary  was  held  in  Den  v. 
stand,  swears  he  believes  he  has  an  in-  Jones,  i  N.  J.  L.  56,  and  also  in  Colston 
terest  in  the  event  of  the  suit,  or  that  v,  Nicols^  i  Har.  &  J.  (Md.)  105.  But 
he  is  under  an  honorary  obligation  to  the  latter  case  was  expressly  overruled 
pay,  unless  there  should  be  a  recovery  in  Stimmel  v.  Underwood,  3  Gill  &, 
against  the  party  against  whom  he  is  }.  (Md.)  282. 

called  to  testify.  But  evidence  is  ad-  1.  Peirce  v.  Chase,  8  Mass.  487; 
duced  to  show  that  the  witness  at-  Walker  v.  Coursin,  19  Pa.  St.  321. 
tempted  to  be  excluded  had, four  months  8.  State  v,  T witty,  2  Hawks  ( N.  Car.) 
before  the  trial  of  the  cause,  been  heard  449 ;  1 1  Am.  Dec.  779. 
to  say  that  he  felt  himself  bound  to  pay  If,  after  the  examination  on  the  voire 
the  plaintiff  the  amount  in  litigation  in  dire^  the  witness  is  prima  facie  inter- 
that  suit,  if  the  plaintiff  did  not  re-  ested,  the  party  calling  him  should 
cover.  It  is  clear  he  had  no  interest  in  satisfy  the  court  that  his  competency  is 
the  event  of  the  suit,  and  if  he  had,  it  free  n-om  legal  exception.  If  he  fails 
had  been  formally  released.  This  case  to  do  so,  he  has  no  right  to  complain  if 
then  presents  the  question  whether  the  the  court  excludes  the  witness.  Story 
mere  declaration  of  a  witness,  as  to  his  v.  Saunders,  8  Humph.  (Tenn.)  665. 
obligations,  can  render  him  incompe-  8.  Anderson  v.  Young,  21  Pa.  St. 
tent  to  testify,  although  the  witness  443;  Banks  v.  Clegg,  14  Pa.  St.  390; 
shall  palpably  have  mistaken  his  legal  Evans  v.  Gray,  i  Martin  N.  S.  (La.) 
obligations,  or,  viewing  the  declarations  709;  Mott  v.  Hicks,  i  Cow.  (N.  Y.) 
of  the  witness  as  referring  to  a  mere  513;  13  Am.  Dec.  550;  Fay  t;.  Green, 
honorary  obligation,  whether  such  dec-  i  Aik.  (Vt.)  71;  Murray  v.  Marsh,  2 
larations  will  exclude  him  from  testify-  Hayw.  (N.  Car.)  290;  Carroll  v.  Path- 
ing.  Now,  if  these  declarations  when  killer,  3  Port.  (Ala.)  279;  Hiscox  v, 
made  by  the  witness  on  the  stand  under  Hendree,  27  Ala.  216;  Robinson  v. 
oath  would  not  and  ought  not  to  ex-  Turner,  3  Greene  (Iowa)  540;  Diversy 
elude  him,  a  fortiori  his  statements  and  v.  Will,  28  III.  218. 
declarations  not  under  oath  ought  not  *'  If  the  objection  to  a  witness  arises 
to  exclude  him ;  and  even  if  at  the  from  proof  made  by  the  objector,  the 
trial  his  belief  of  his  legal  or  honorary  witness  cannot  discharge  himself  of  the 
obligations  rendered  him  incompetent,  objection  by  any  matter  sworn  by  him- 
it  would  not  follow  that  his  declara-  self;  it  must  be  removed  by  proof 
tions  of  such  obligations,  anterior  to  drawn  from  some  other  source."  Mur- 
the  trial,  would  or  ought  to  have  the  ray  r.  Marsh,  2  Hayw.  (N.  Car.)  290. 
same  effect;  for  his  notions  of  obliga-  "The  party  objecting  to  a  witness 
tions  may  have  undergone  a  change  be-  may  examine  him  on  his  voire  dire,  or 
tween  the  time  of  making  such  declara-  resort  to  other  evidence  to  establish 
tions  and  the  trial,  and  at  the  time  of  the  objection;  but  after  electing  one  of 
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It  may  be  added  that  there  is  always  a  presumption  in  favor  of 
the  competency  of  a  witness  who  is  neither  a  party  to  the  action 
nor  the  husband  or  wife  of  a  party,  and  the  burden  of  establish- 
ing the  facts  which  render  him  incompetent  rests  on  the  party 
who  makes  the  objection.* 

3.  Competency  a  Question  for  the  Court. — In  trying  the  compe- 
tency of  a  witness,  the  court  is  not  only  the  judge  of  the  law  but 
also  of  the  preliminary  questions  of  fact  necessary  to  be  decided 
in  order  to  determine  the  question  of  competency.*    And  this 

these  courses  he  cannot  resort  to  the  on  the  mere  statement  of  the  case*  and 
other.  Nor  can  the  witness  himself  be  there  was  no  evidence  before  the  audi- 
received  at  the  instance  of  the  party  tors  to  remove  that  interest  but  the 
offering  him,  to  repel  the  objections,  on  testimony  of  the  witnesses  themselves, 
the  ground  of  interest  established  by  This  was  but  the  testimony  of  interest- 
other  evidence."  Lewis,  J.,  in  Ander-  ed  witnesses  and  should  have  been  re- 
son  V,  Young,  21  Pa.  St.  447.  jected.     It   is,   therefore,  the  duty  of 

In  Hiscox  V,  Hendree,  27  Ala.  221,  the  court  to  interfere  and  set  aside  the 

Chilton,  C.  J.,  said:  "  It  appears  upon  report  and  judgment  produced  by  that 

the  face  of  the  papers  sued  on  that  G.  evidence." 

D.  Hiscox  is  the  indorser,  through  1.  Marsden  v.  Stansiield,  7  B.  &  C. 
whom  the  plaintiff  derives  his  title,  and  815;  14  E.  C.  L.  137 ;  Densler  v.  Ed- 
he  is,  prima  facie^  an  interested  wit-  wards,  5  Ala.  31;  Carrington  v.  Hola- 
ness.  When  mterrogatories  were  filed  bird,  17  Conn.  530;  State  r.  Holloway, 
by  the  plaintiff  to  take  his  deposition,  8  Blackf.  (Ind.)45;  Adams  v.  Barrett, 
the  defendant's  counsel  promptly  ob-  3  Ga.  277 ;  Richardson  v.  Hoge,  24  Ga. 
jected  to  his  examination,  on  the  ground  203;  Smith  v.  White,  5  Dana  (Ky.) 
of  his  interest,  and  examined  him  on  376;  Anderson  v,  Irvine,  5  B.  Mon. 
cross-interrogatories,  subject  to  that  (Ky.)  488;  Hamilton  v.  Summers,  12 
objection;  and  a  notice  was  then  filed  B.  Mon.  (Ky.)  11;  54  Am.  Dec.  509; 
that  he  should  move  to  suppress  the  Watts  v.  Garrett,  3  Gill  &  J.  (Md.) 
deposition,  for  that  reason,  on  the  hear-  355 ;  Hall  v.  Gittings,  2  Har.  &  J. 
ing  of  the  cause.  The  plaintiff  then  (Md.)  112;  Stoddert  v.  Manning,  a 
proceeded  to  propound  a  question  to  Har.  &  G.  (Md.)  147;  Callis  v.  Tolson, 
him  to  prove  his  interest,  and  that  he  6  Gill  &  J.  (Md.)  80;  Renwick  v.  Wil- 
was  released.  The  witness  testified  to  Hams,  a  Md.  356;  Pegg  v,  Warford, 
his  interest  formerly,  but  stated  that  7  Md.  582;  Norris  v.  Hurd,  Walk, 
the  plaintiff  had  released  him,  and  that  (Mich.)  102 ;  Saxon  xk  Boyce,  i  Bailey 
he  then  had  no  interest.  He  pro-  (S.  Car.)  66;  Lott  v.  Sandifer,  2  Mill 
duced  what  he  called  the  release, which  (S.  Car.)  167 ;  Hulshart v.  Hart,  i  N.J. 
exempts  him  from  all  liability  on  two  L.  62.  See  also  Carter  v,  Pearce,  i  T. 
notes  of  $325  each,  payable  by  J.  Hen-  R.  163;  Taylor  v.  U.  S.,  2  How.  (U.S.) 
dree,  Selma,  yl/a^ama,  six  and  twelve  206;  Cox  v.  Hill,  3  Ohio  411;  Dudley 
months  after  date.  The  interest  of  the  v.  BoUes,  24  Wend.'(N.  Y.)  465;  Duel 
witness  appearing,  and  being  duly  pre-  v,  Fisher,  4  Den.  (N.  Y.)  515;  Howard 
sented  by  the  objection  on  the  part  of  v.  Brown,  3  Ga.  523. 
the  counsel  for  the  defendant,  the  wit-  8.  Doe  v.  Webster,  12  Ad.  &  El.  442; 
ness  was  no  more  competent  to  dis-  40  E.  C.  L.  88;  Bartlett  v.  Smith,  11 
prove  his  interest  or  to  prove  his  re-  M.  &  W.  483;  Doe  v,  Pearce,  5  M.& 
lease,  than  any  other  fact  in  the  case.  W.  506 ;  Wakefield  v.  Ross,  5  Mason 
The  case  of  Dent  v,  Portwood,  17  Ala.  (U.  S.)  16;  Cook  v.  Mix,  11  Conn.  432; 
242,  shows  very  clearly  that  the  court  Amory  v.  Fellows,  5  Mass.  219;  Tuck- 
properly  excluded  the  testimony."  er  v.  Welsh,  17  Mass.  160;  9  Am.  Dec. 

In  Fay  v.  Green,   i  Aik.  (Vt,)   71,  137;  Dole  t/.  Thurlow,  12  Met.  (Mass.) 

Boyce,  J.,  said:  "The   court  consider  157;  Chouteau  v,  Searcy,  8  Mo.  733; 

that  the  evidence  of  Lucinda   Stone  Reynolds  xk  Lounsbury,  6  Hill  (N.  Y.) 

and  her  husband,  William  Stone,  by  534;  Commercial  Bank  v.  Hughes,  17 

which  the  defense  was  principally  sup-  Wend.  (N.   Y.)   94;   Stall  v,  Catskill 

ported,  was  improperly  admitted.    The  Bank,    18   Wend.    (N.   Y.)  466;  Peo- 

interest  of  these  witnesses  appears  up-  pie  v.  Matteson,  2  Cow.  (N.  Y.)433; 
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rule  applies  as  well  to  expert  witnesses  as  to  ordinary  wit- 
nesses.* 

V.  IVOOMPSTXVOT  SSMOYXB  BT  STATUTE — 1.  In  Ciyil  CaMfl. — The 
injustice  and  hardship  which  frequently  resulted  from  the  rigid 
enforcement  of  the  common-law  rules  governing  the  competency 
of  witnesses  were  long  felt  and  deplored  by  eminent  jurists  and 
legal  writers  before  legislatures  could  be  induced  to  make  an3r 
material  changes  in  this  branch  of  the  law.^  In  England^  the 
first  considerable  measure  of  relief  came  in  the  year  1833,  when  a 
statute  was  passed  making  competent,  persons  who  were  incom- 
petent on  the  ground  that  the  record  might  be  used  as  evidence 
for  or  against  them  in  a  subsequent  action,  and  providing  that  in 
the  event  of  their  examination  their  names  should  be  indorsed  on 
the  record,  which  should  not,  thereafter,  be  used  as  evidence  for 
or  against  them.*  Ten  years  later  a  much  more  sweeping  change 
was  effected  by  the  enactment  of  the  statute  since  known  as  Lord 
Denman's  Act,*  which,  with  a  few  exceptions,  rendered  compe- 
tent, persons  who  had  theretofore  been  incapable  of  testifying  on 
account  of  their  interest  in  the  event  of  the  action.'^  In  1846,  it 
was  enacted  that  all  parties  to  actions,  their  wives,  and  all  other 
persons,  might  be  examined  either  on  behalf  of  the  plaintiff  or 
defendant,^  and,  by  a  series  of  amendments  following  this  act,  the 
common-law  incompetency  of  parties  and  persons  interested  in 
the  event  of  civil  actions  has  been  swept  away;  the  former 
grounds  of  incompetency  going  now  only  to  the  credibility  of  the 
witness.'' 

SOy  too,  in  the  United  States,  the  common  law  has  been  super- 
seded by  statutes  more  consistent  with  reason  and  justice.  In 
July,  1864,  it  was  provided  by  act  of  Congress  that  in  the  courts 

Jackson  v.  Gridley,  18  Johns.  (N.  Y.)  ant  of  the  premises  sought  to  be  recov- 

99;  Rohrer  v.  Morningstar,  18   Ohio  ered  in  ejectment;  fourth,  the  landlord 

579;  City  Council  v.  Haywood,  2  Nott  or  other  person  in  whose  right  any  dc- 

&,  M.  (S.  Car.)  308.  fendant  in  replevin  may  make  cogni- 

1.     Fairbank  v.    Hughson,   58    Cal.  zance ;  fifth,  any  person  in  whose  im- 

314;    Ives  V.  Leonard,  50  Mich.  296;  mediate    and    individual    behalf   any- 

Jones  V.  Tucker,  41  N.  H.  546;  Fly nt  t'.  action  may   be  brought  or  defended^ 

Bodenhamer,  80  N.  Car.  205 ;  State  v,  either  wholly  or  in   part ;  sixth,  the 

Sanders,  84  N.  Car.  728;  State  v,  Efier,  husband  or  wife  of  ^ny  such  persons 

85  N.  Car.  585;  State  v.  Burgwyn,  87  respectively.    Of  this  act,  Mr.  Phillips 

N.    Car.   57a;    State    t'.  Cole,  94  N.  remarks:   '*It  may  be  truly  said  that 

Car.  959.  of  all  the  acts  in  our  statute  book,  it 

8.  See  Phil.  Ev.  (5th  Am.  ed.)  24  et  contains  in  the  smallest  compass   the 

seq.;  2   Taylor   Ev.,  ^   1344;  '  Benth.  greatest  amount  of  good.    It  settles  the 

Ev.  6.  law    upon    an  intelligible,   reasonable 

8.  Stat.  3  &  4  Wm.  IV.,  ch.  42,  ^§  and  satisfactory  basis,  puts  an  end  to 

26, 27,  repealed  by  37  &  38  Vict.,  ch.  35.  some  of  the  most  intricate  perplexities 

4.  Stat.  6  &  7  Vict.,  ch.  85.  of  the  law,  and  rejects  a  principle  which 

0.  The  persons  whose  competency  was  unsound  in  theory,  and  in  practice 

was  not  restored  by  this  act  were  as  often  led  to  results  most  unfavorable 

follows :  First,  any  party  to  any  suit,  to  the  due  administration  of  justice." 

action  or  proceeding  individually  named  i  Phil.  Ev.  (^th  Am.  ed.),  pp.  26,  27. 

in  the  record ;  second,  anv  lessor  of  the  6.  Stat.  9  &  10  Vict.,  ch.  95. 

plaintiff  in  ejectment;  third,  any  ten-  7.  See  Stats.  14  &  15  Vict.,ch.  99;  16 
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of  the  United  States  no  witness  shall  be  excluded  in  any  action  on 
account  of  color,  or  in  any  civil  action  because  he  is  a  party  to  or 
interested  in  the  issue  tried,  provided  that  in  actions  by  or  against 
executors,  administrators  or  guardians,  in  which  judgment  may 
be  rendered  for  or  against  them,  neither  party  shall  be  allowed  to 
testify  against  the  other  or  to  any  transaction  with  or  statement 
by  the  testator,  intestate  or  ward,  unless  called  to  testify  thereto 
by  the  opposite  party  or  required  to  testify  thereto  by  the  court.* 
This  act  applies  to  the  courts  of  the  District  of  Columbia?'  but 
does  not  apply  to  territorial  courts,  as  they  are  not  courts  of  the 
United  States  within  the  meaning  of  the  statute.*  In  the  various 
states  and  territories,  substantially  similar  statutes  have  been  en- 
acted which  are  too  numerous  to  find  a  place  in  this  article.^ 
These  statutes  control  all  trials  which  take  place  after  they  go 
into  effect.  Being  laws  which  change  the  rules  of  evidence  only, 
their  retrospective  operation  does  not  affect  the  vested  rights  of 
litigants  in  such  manner  as  to  be  open  to  constitutional  objec- 
tion.* According  to  the  weight  of  authority,  the  statutory  re- 
moval of  the  disability  of  parties  to  testify  in  their  own  behalf 
does  not,  by  implication,  render  husband  and  wife  competent  to 
testify  for  each  other,*  though  there  is  authority  to  the  contrary, 

&  17  Vict.,  ch.  85;  32  &  33  Vict.,  ch.  68;  the  disability  then  existing.    Such  an 

37  &  38  Vict.,  ch.  35;  2  Taylor  Ev.,  §  act  is  not  an  ex  post  facto  \9lw.    Itop- 

1348  et  seq.  erates  only  as  a  removal  of  a  present 

1.  Rev.  Stats.   United  States ^  ^  858.  disability  and  does  not  affect  any  vested 

3.  Page  V.  Burnstine,  102  U.S.  664.  right  of  appellants  or  impair  the  obli- 
8.  Good  V,  Martin,  95  U.  S.  90.  gation  of  any  contract.     It  has  beende- 

4.  Consult  the  statutes  of  the  several  cided  that  a  law  is  ex  post  facto  which 
states  and  territories.  The  provisos  authorizes  less  evidence  to  convict  on  a 
concerning  transactions  and  communi-  criminal  prosecution  than  was  required 
cations  with  persons  since  deceased  or  by  law  at  the  time  of  the  commission 
insane  are  the  subject  of  investigation  of  the  offense.  But  I  know  of  no  deci* 
in  another  part  of  this  chapter.  sion  or  principle  of  law  which  would 

6.  Montgomery,  etc.,  R.  Co.  v.  Ed-  exclude  a  witness  from  testifying,  even 

monds,  41  Ala.  667 ;  Tabor  z\  Ward,  in  a  criminal  case,  because  he  was  in- 

83  N.  Car.  291 ;  Wilkerson  t'.  Buchanan,  competent  from  some  disability  exist- 

83  N.  Car.  296;  Ralston  v,  I^othain,  18  ing  at  the  commission  of  the  offense, 

Ind.   306;    West  v.   Creditors,   i    La.  but  which,  before  the  trial,  has  been 

Ann.   365 ;    Southwick   v.   Southwick,  removed  by  law  or  by  a  pardon." 
49  N.  Y.  510;  Comins  v.   Hetfield,  80        6.  Breed    v.    Gove,    41   N.  H.  452; 

N.  Y.  261.  Wheeler  z\  Towns,  43  N.  H.  56;  Smith 

In  Walthall   v,    Walthall,    43    Ala.  t^.  Boston,  etc.,  R.  Co.,  44  N.  H.  325: 

451,  the  court  said  :  "  The  objections  to  Mitchinson  7*.  Cross,  58  111.  366;  Eichen- 

the  competency  of  Thomas   M.  Wal-  green  v.  Appel,  44  111.  App.  19;  Peo- 

thall  and  the  guardian  as  witnesses  were  pie  v»  Reagle,  60  Barb.  (N.  Y.)  537* 
correctly    overruled.     Under    the    act        In  Kelley  v.  Proctor,  41  N.  H-  M^t 

approved  February  14,   1867   (Pamph.  thecourtsaid  :  "  We  believe  there  are  as 

Acts,  p.  435),  they  were  competent  to  sound  and  as  sufficient  reasons,  founded 

testify  at  the  trial.  In  this  case,  though  upon   considerations   of  public  policv, 

the  witness  and  guardian  w^ere  incom-  why   a  wife  should  not  be  allowed  to 

petent  to  testify  about  the  transactions  testify   for  her  husband    as  there  are 

mentioned  in  their  evidence  prior  to  the  why  she  should  not  testify  against  him. 

act  of  1867,  yet  it  is  no  violation  of  any  We  believe  that  the  true  reason  why 

legal  or  constitutional  right  of  the  ap-  a  wife  should  not  be  allowed  to  testifr 

pellants  for  the  legislature  to  remove  either  for  or  against  her   husband  at 
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based  on  the  ground  that  the  purpose  and  object  of  the  statute 
were  to  remove  all  incompetency  resulting  from  interest.* 

Under  the  act  of  Congress  above  referred  to,  it  has  been  held 
that  the  term  "civil  action"  includes  suits  in  chancery  as  well  as 
actions  at  law ;  ^  and  also  includes  proceedings  in  admiralty  and 
all  other  judicial  controversies  in  which  the  rights  of  property  are 

common  law  has  always  been  a  sort  of  his  behalf.  It  was  the  express  object 
compound  reason,  founded  partly  in  of  that  section  to  remove  the  common- 
interest,  to  be  sure,  and  the  identity  of  law  disqualification  of  persons  as  wit- 
the  persons,  but  partly  also  upon  con-  nesses  in  all  civil  suits  by  reason  of 
siderations  of  public  policy,  and  that  their  bavins  an  interest  in  the  event  of 
where  the  disqualification  of  interest  the  same.  In  legal  contemplation,  the 
has  been  removed  by  statute,  as  in  husband  and  wife  are  one  person, 
this  state,  there  still  remains  a  good  Their  interests  are,  therefore,  identical, 
and  sufficient  objection  to  the  husband  This  is  the  ground  of  their  exclusion  by 
or  wife  (not  being  the  party  to  the  suit)  the  common  law  as  witnesses  for  each 
as  a  witness  for  as  well  as  against  the  other.  The  reason  given  by  Black- 
other  who  is  the  party.  We  think  that  stone  why  they  are  not  to  be  admitted 
considerations  of  public  policy — the  to  be  witnesses  for  each  other  is  that  it 
fear  of  sowing  dissensions  between  man  would  contradict  the  maxim  of  law 
and  wife  and  of  occasioning  perjury,  nemo  in  propria  causa  testis  esse  debet. 
which  Starkie  alludes  to  as  the  reasons  i  Bl.  Com.  443.  And  Phillips  says  they 
why  a  wife  may  not  testify  against  her  cannot  be  witnesses  for  each  other  be- 
husband,  and  vice  versa — are  equally  cause  their  interests  are  absolutely  the 
satisfactory  reasons  why  they  should  same.  It  is  said,  however,  that  the  rea- 
not  be  allowed  to  testify  in  each  other's  son  for  this  exclusion  is  not  founded 
favor."  wholly  upon  their  identity  of  interest^ 

In  Lucas  v.  Brooks,  18  Wall.  (U.  S.)  but  partly  on  a  principle  of  public  pol- 
436,  the  court  said:  *'  The  court  refused  icy  which  deems  it  necessary  to  guard 
to  admit  in  evidence  the  deposition  of  the  confidence  of  married  life,  and  that 
Catharine  Lucas,  the  wife  of  the  de-  the  statute  by  its  terms  applies  only  to 
fendant  That  it  is  a  rule  of  common  cases  where  the  interest  of  the  part}** 
law,  a  wife  cannot  be  received  as  a  wit-  was  the  sole  ground  of  exclusion.  This 
ness  for  or  against  her  husband,  except  argument,  however,  entirely  fails,  be- 
in  suits  between  them  or  in  criminal  cause  that  reason  applies  only  where 
cases  where  he  is  prosecuted  for  wrong  the  husband  and  wife  are  called  to 
done  to  her,  is  not  controverted.  But  testify  against  each  other.  And  in 
it  is  argued,  because  Congress  has  en-  such  cases,  we  admit  that  it  has  verj' 
acted  that  in  civil  actions  in  the  courts  great  weight.  But  were  it  otherwise, 
of  the  United  States  there  shall  be  we  think  that  this  would  be  too  narrow 
no  exclusion  of  anv  witness  because  he  a  view  of  the  statute  and  of  the  inten- 
IS  a  party  to  or  interested  in  the  issue  tion  of  the  legislature  in  making  it.  Its 
tried,  the  wife  is  competent  to  testify  language .  is  substantially  like  that  of 
for  her  husband.  Undoubtedly,  the  act  the  statute  making  all  interested  per- 
of  Congress  has  cut  up  by  the  roots  all  sons  competent  as  witnesses  in  the  ac- 
objections  to  the  competency  of  a  wit-  tion  of  book  debt,  and  its  object,  al- 
ness  on  account  of  interest.  But  the  though  broader,  is  the  same.  The  latter 
objection  to  a  wife's  testif^'ing  on  be-  statute  has  been  in  existence  since  the 
half  of  her  husband  is  not  and  never  earliest  settlement  of  the  state.  Under 
has  l>een  that  she  has  any  interest  in  it,  the  wife  in  that  action  has  always 
the  issue  to  which  he  is  a  party.  It  been  admitted  as  a  witness  for  the  hus- 
rests  solely  upon  public  policy.  To  band,  and  this  construction  of  that  law 
that  the  statute  has  no  application.*'  was  sanctioned  by  the  case  of  Stanton 

1.  In  Merriam   r.  Hartford,  etc.,  R.  v,  Willson,  3  Day  (Conn.)  37;  3  Am. 

Co.,  20  Conn.  362 ;  52  Am.  Dec.  344,  Dec.  255.    The    law  now  in  question 

the  court  said:  '*  We  are  of  opinion  should  receive   a   similar  construction, 

that  by  a  just  construction  of  the  141st  Compare  Lucas  v.  State,  23  Conn.  19; 

section  of  the  act  for  the  regulation  of  Fortune  v.  Buck,  23  Conn.  2. 

civil  actions  (Stat.  86)  the  wife  of  the  2.  Rison  v,  Cribbs,   i   Dill.  (U.  S.) 

plaintiff  was  a  competent  witness  in  181. 

661 


IiiMmpetoiioj  Bemored.  WITNESSES.  In  Grinlnal  Gmh. 

involved,  though  the  government  be  a  party  thereto ;  the  term 
being  used  in  contradistinction  to  criminal  proceedings.^ 

2.  In  Criminal  Cases — a.  In  General. — A  statute  rendering 
parties  to  civil  actions  competent  witnesses  in  their  own  behalf 
does  not,  by  implication,  make  defendants  in  criminal  prosecu- 
tions competent.^  So,  also,  a  statute  permitting  defendants  to 
"testify  in  prosecutions  for  misdemeanors,  does  not  open  the  door 
^o  the  testimony  of  persons  prosecuted  for  crimes  of  a  higher  de- 
igree.*  Nor  do  the  enabling  acts  in  the  several  states  apply  to 
prosecutions  in  the  federal  courts  for  crimes  against  the  United 
States.  It  is  only  in  civil  actions  or  proceedings  that  the  laws  of 
evidence  of  the  states  are  applied  by  the  federal  courts  sitting 
therein.* 

It  is  provided  by  act  of  Congress  that  "  in  the  trial  of  all  in- 
dictments, informations,  complaints  and  other  proceedings  against 
persons  charged  with  the  commission  of  crimes,  offenses  and  mis- 
demeanors in  the  United  States  courts,  territorial  courts,  and 
courts-martial  and  courts  of  inquiry  in  any  state  or  territory,  in- 
cluding the  District  of  Columbia,  the  person  so  charged  shall,  at 
his  own  request,  but  not  otherwise,  be  a  competent  witness,  and 
his  failure  to  make  such  request  shall  not  create  any  presumption 
against  him."  *  Under  this  statute  it  has  been  held  that  the 
competency  of  the  defendant  is  to  be  determined  by  the  same 
rules  as  in  the  case  of  other  witnesses.  Therefore,  where  it  ap- 
peared that  the  defendant  had  previously  been  under  sentence  of 
conviction  for  the  commission  of  a  crime  which  rendered  him 
legally  infamous,  the  court  refused  to  permit  him  to  testify  in  his 

1.  Green  v.  U.  S.,  9  Wall.  (U.  S.)  Am.  Rep.  83;  Com.  v,  Lenox,  12  Philau 

^55  »  U.  S.  I'.  Ten  Thousand  Cigars,  i  (Pa.)  601. 

Woolw.  (U.  S.)  123.  4.  U.  S.  V,  Hawthorne,  i  Dill.  (U. 

But  an  action  to  recover  a  penalty  S.)  42a ;  U.  S.  v.  Brown,  i  Sawr.  (U. 

under  the  act  prohibiting  the  importa-  S.)  531;  U.  S.  v.  Black,  13  Nat  Bankr. 

tion  of  foreign  laborers  under  contract,  Reg.  340;  Logan  v.  U.  S.,  144  U.  S. 

though  a  civil  action  in  form,  is  crimi-  263.    See  also  U.  S.  v.  Reid,  12  How. 

nal  in  its  nature,  and  the  defendant  can-  (U.  S.)  361. 

not    be    compelled  to  testify   against  In  U.  S.  v.  Hawthorne,  i  Dill.  (U. 

himself.    Lees  v,  U.  S.,  150  U.  S.  476.  S.)423,  the  court  said:  "Crimes  against 

a.  Williams  v.  People,  33  N.  Y.  688;  the  6^«i7e</5/fl/« are  wholly  withdrawn 

Patterson  v.  People,  4.6  Barb.  (N.  Y.)  from  the  domain  of  state  legislation. 

625;  State  V.  Laffer,  38  Iowa  422;  State  They  are  created  solely  by  Congress, 

V,  Bixby,  39  Iowa  405;  State  r.  Darr-  and  Congress  has  provided  for  their 

ington,  47  Iowa  518;  State  v.  Connell,  prosecution  and  the  mode  of  procedure. 

38  N.  H.  81 ;  State  v.  Flanders,  38  N.  Under  section  34  of  the  Judiciary  Act 

H.  334;  Hoagland  v.  State,  17  Ind.488;  as  construed  by  the  supreme  court  (U. 

Deloohery  t;.  State,  27  Ind.  521.     Com-  S.  v,  Reid,  12  How.  (U.  S.)  361),  and 

pare  Lucas  v.  State,  23  Conn.  18.  under  the  act  of  July  6,  1862  (12  Stat  at 

Neither  does  a  statute  which  author-  L.  588),  and  of  July  2,  1864  (13  Stat,  at 

izes  a  defendant  to  make  an  unsworn  L.  351),  it  is  clear  that  the  right  of  a 

statement  to  the  court  or  jury  author-  defendant,  in  a  criminal  case,  to  testifj 

ize  him  to  testify  as  a  witness  in  his  in  his  own  favor,  does  not  exist    On 

own    behalf.     People    t/.    Thomas,    9  the  contrary,  the  language  used  mani- 

Mich.  314.  fests  an  evident  intention  on  the  part 

8.  Stevick  v.  Com.,  78  Pa.  St.  460 ;  of  Congress  to  exclude  such  evidence." 

Hunter  v.  Com.,  79  Pa.   St  503;  21  6.  Act  of  March  16,1878,  ch.  37;  20 
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own  behalf.^  But  under  similar  statutes,  it  is  held  in  the  state 
courts  that  the  prisoner  may  testify  notwithstanding  he  has  pre- 
viously been  convicted  of  an  infamous  crime  and  served  his  time 
in  the  state  prison  without  receiving  a  pardon  * 

Stat,  at  L.  30;  U.  S.  Rev.  Stats.  (2d  ed.),  inal  offense,  and  its  manifest  intention 

First  Sup.,  p.  155.  was  that  the  person  thus  charged,  no 

1.  In  U.  S.  V.  HoUis,  43  Fed.  Rep.  matter  how  infamous  or  to  what  ex- 
248,  Simonton,  J.,  said  :  **The  act  of  tent  branded  hy  a  judgment  of  convic- 
16th  of  March,  1078  (20  Stat,  at  L.  30),  tion,  should  be  permitted  to  testify  and 
provides  that  a  defendant  charged  with  to  speak  on  his  own  behalf.  We  think 
crime  shall  at  his  own  request,  but  not  that  the  legislature  intended  to  remove 
otherwise,  be  a  competent  witness;  all  disabilities  in  such  cases  and -to  per- 
that  is  to  say,  he  shall  not  labor  under  mit  the  alleged  offender  to  present  such 
disability  because  he  is  a  party  in  in-  a  statement  as  he  could  make  on  his 
terest,  and,  notwithstanding  this,  may  own  behalf,  and  in  exoneration  of  the 
testify.  But  when  a  party  offers  him-  crime  with  the  commission  of  which 
self  as  a  witness  in  his  own  behalf,  he  he  was  charged.  If  he  had  been  con- 
must  be  treated  as  any  other  witness  victed  previously  of  a  felony,  of  course 
and  is  subject  to  any  exception  which  it  might  seriously  detract  from  the 
would  apply  to  any  other  witness ;  in  truthfulness  of  his  story  before  the 
other  words,  the  act  frees  him  from  a  court  and  jury,  but  the  credit  to  which 
disability.  It  does  not  confer  on  him  he  would  be  entitled  under  such  cir* 
any  peculiar  exemption.  So  when  a  cumstances  was  a  matter  affecting  the 
defendant  is  put  on  the  stand  as  a  wit-  credibility  of  the  witness  and  not  the 
ness,  his  general  character  for  truth  right  to  be  sworn  as  such.  So  long  as 
may  be  attacked,  and  if  he,  by  his  con-  criminals  are  permitted  to  testify,  no 
duct,  has  lost  the  privilege  of  testifying  evil  could  result  from  extending  the 
in  courts  of  justice,  by  the  commission  privilege  to  all  who  might  be  charged 
of  an  infamous  crime,  this  will  attach  with  crime,  and  the  scope  and  object  of 
to  him  and  prevent  him  from  testify-  the  act  evidently  was  to  open  wide  the 
ing  in  his  own  behalf."  door  to  all  this  class  of  persons  who 

%.  Morgan  v.  State,  86*Tenn.  472.  In  might  desire  to  avail  themselves  of  the 
Delamater  v.  People,  5  Lans.  (N.  Y.)  privilege  or  the  right  which  it  conferred. 
333,  the  court  said:  '*The  Revised  Since  the  adoption  of  the  Code  of  Pro- 
Statutes  provide  that  no  person  sen-  cedure  in  this  state,  great  innovations 
tenced  upon  a  conviction  for  felony  have  been  made  upon  the  rules  of  the 
shall  be  competent  to  testify  in  any  common  law  in  regard  to  the  admission 
cause,  matter  or  proceeding,  civil  or  of  parties  as  witnesses.  And  in  con- 
criminal,  unless  he  be  pardoned  by  the  formity  with  this  progressive  spirit,  the 
governor  or  by  the  legislature,  except  act  of  1869,  which  admits  a  felon  totes- 
m  the  cases  specially  provided  by  law."  tify,  on  a  trial  for  his  life  or  liberty,  on 
And  after  quoting  the  statute  which  his  own  behalf,  was  adopted.  It  was 
renders  prisoners  on  trial  for  criminal  designed  to  remove  all  disabilities  in 
offenses  competent  witnesses  in  their  such  cases,  and  it  would  be  doing  vio- 
own  behalf,  the  court  continued:  *'This  lence  to  its  plain  import  and  intention 
statute  is  broad  and  comprehensive  in  to  circumscribe  or  restrict  its  opera- 
its  terms,  and  its  phraseology  embraces  tion." 

any  person  charged  with  the  commis-  Again,    in    Newman    v.    People,    6 

sion  of  a  criminal  offense,  which  in-  Lans.  (N.  Y.)  460,  more  fully  reported 

eludes  those  who  are  disqualified  by  the  in  63  Barb.  (N.  Y.)  630,  the  court  said: 

provision  of  the  Revised   Statutes  be-  "  On  the  trial  of  this  case  in  the  court 

lore  referred  to,  as  well  as  all  others  on  of  general  sessions,  the  prisoner    was 

trial  who  may  request  to  be  examined  put  on  the  stand  and  examined  as  a 

as  witnesses.    It  makes  another  excep-  witness  in  his  own  behalf,  under  the 

tion  in  favor  of  the  criminal,  from  the  provisions  of  act  of  May  7, 1869,  Laws 

effect  of  the  disqualification  which  the  of  1869,  ch.  678,  which  provides  that  a 

Revised  Statutes  imposed.   It  specially  party  accused  of  crime  shall,  at  his 

provides    for    an    examination   in   all  own   request,   and   not  otherwise,    be 

cases    of    trial    by    indictment,    etc.,  deemed   a  competent  witness   in    his 

against  persons  charged  with  any  crim-  own    behalf.      He    was    examined    at 
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In  nearly  all  American  jurisdictions,  the  prisoner  is  now  per- 
mitted to  take  the  stand  and  testify  in  his  own  behalf  if  he  choose 
to  do  so,  though  he  is  nowhere  compelled  to  do  so.  In  a  few 
states,  however,  he  has  only  the  privilege  of  going  upon  the  wit- 
ness stand  and  making  a  statement  to  the  court  and  jury  which, 
though  not  technically  evidence,  is,  nevertheless,  in  the  nature  of 
evidence  and  is  to  be  considered  by  the  jury  and  given  such 
weight  as,  in  their  judgment,  it  merits.*  When  the  defendant 
takes  the  witness  stand  in  his  own  behalf,  he  has  the  right  to 
make  any  statement  he  can  in  explanation  or  mitigation  of  the 
offense  with  which  he  stands  charged,  and  it  is  reversible  error  to 
refuse  him  the  privilege  of  doing  so.*  One  of  the  most  valuable 
features  of  these  statutes  is  that  innocent  parties  may  frequently 
break  the  chain  of  circumstantial  evidence  with  which  they  are 
fettered  by  an  ingenious  prosecution,  by  giving  a  rational  and 
reasonable  account  of  their  acts  and  motives.  It  is,  therefore, 
error  to  exclude  a  defendant's  testimony  concerning  his  motives 
in  doing  a  particular  act  in  cases  where  the  question  of  intent  is 
material.* 

Thus,  in  a  trial  for  murder,  where  the  plea  of  self-defense  is  relied 

length  by  the  counsel  for  the  prisoner  8.  People  v.  Quick,  51   Mich.  547; 

and  by  the  district  attorney.     On  the  White  v.  State,  53  Ind.  595;  Greer  r. 

cross-examination,  he  was  asked  if  he  State,  53  Ind.  420  (<7r^rr«H»^Zimmer- 

had  been  in  the  state  prison.     He  said  mann  r.  Marchland,  23  Ind. 474);  State 

he  had  and  served  out  his  term.    On  v.  Banks,  73  Mo.  592 ;  State  v.  Brown, 

this  proof,  the  district  attorney  asked  104  Mo.  373 ;    Babcock  v.  People,  15 

the  court  to  charge  the  jury  to  disre-  Hun   (N.  Y.).347;  State  v,  Maynard, 

gard  his  testimony,  on  the  ground  that  19  Nev.  284. 

having  served  as  a  felon,  being  civilly  In  People  v.  Farrell,  31  Cal.  583,  the 

dead  in  law,  he  was  not  competent  as  court,  after  reviewing  the  old  law  and 

a  witness.    The  court    instructed    the  changes  therein  made  by  statute, said: 

jury  to  wholly  disregard  the  testimony  **  The  object  of  the  recent  changes,  as 

of  the  prisoner.     We  think  this  was  an  we  conceive,  was  not  merely  to  enable 

error.    The    law  intended  to  allow  a  parties  to  disclose  facts  wholly  within 

prisoner  the  benefit  and   privilege  of  their  own  knowledge,  but  to  do  in  addi- 

stating  to  the  jury  any  matter  which  tion  what  theretofore  had  been  impos- 

was  calculated   to  explain  the  charge  sible,  explain  their  acts  and  the  motives 

against  him.     This  privilege  was  to  be  with  which  they  were  performed,  and 

enjoyed     irrespective    of    any    matter  to  explain,  if  need  be,  what  they  meant, 

which  could  disqualify  a  witness  under  or     intended    to    be     understood    as 

ordinary    circumstances.     The  degree  meaning,    by    what    they    may   have 

of  credit  to  which  he  was  entitled  was  said     in     regard      to     any     material 

to  be  decided  by  the  jury,  and  not  the  fact.     It  is  presumed  that  there  are  but 

court.     And  yet  the  court  refused  him  few   members  of  the  legal  profession 

the  privilege  "given  to  him  by  the  law,  who  have  not,  at  one  time  or  another, 

because  he  was  not  worthy  of  belief.  *'  felt  the  harshness,  if  not  the  injustice, 

1.  For  statements  to  the  jury,   see  of    the  rule    which    excluded   parties 

supra^  this  title,  In  Criminal  Proceed'  from  the  witness  stand  and  closed  the 

ings — (a)  Defendants;  for  statutes  en-  door  to  explanations  which  otherwise 

abling  defendants  to  testify,  consult  the  could  have  been  made  and  would  have 

statutes  of  the  various  states.  given  a  very  different  color  to  the  trans- 

3.  People  i\   Quick,   51    Mich.  547;  action.     Actions  and  words  are  liable 

Delamater  v.  People,  5  Lans.  (N.  Y.)  to  misconstruction,  as  all  human  expe- 

332;    Morrow   r.   State,  48    Ind.  432;  rience  proves.  Actions  apparently  »us- 

Donohue  v.  People,  56  N.  Y.  208.  picious    become    innocent   when    the 
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on,  the  defendant  may  state  to  the  jury  whether,  at  the  moment 

of  the  killing,  he  did  or  did  not  believe  that  he  was  in  danger  of 
losing  his  own  life,  or  of  receiving  great  bodily  harm.^  And 
where  the  offense  charged  is  assault  with  a  deadly  weapon  with 
intent  to  kill,  the  prisoner  may  state  for  what  purpose  the  weapon 

was  in  his  possession  at  the  time  of  the  commission  of  the  alleged 
offense.*  So,  also,  in  a  prosecution  for  criminal  libel,  where  the 
defense  is  that  the  statements  in  the  alleged  libelous  publication 

motive  with  which  thej  were  performed  In  Alabama,  a  different  rule  obtains, 

is  understood ;   words  are  of  a  very  In  Stewart  v.  State,  78  Ala.  436,  the 

different  import  when  spoken  in  earnest  court  said:  "It  is  well  settled  in  this 

and  when  spoken  in  jest,  when  imper-  state,  whatever  the  rule  may  be  else- 

fectly  understood  and  when  fully  ex-  where,  that  witnesses  are  not  permitted 

plained.     If,  under  the  new  rule,  parties  to  testify  to  their  motive,  belief,  inten- 

are  to   be  kept    in    harness  and    not  tion,  or  state  of  mind,  when  secret  and 

allowed  to  explain   their  actions  and  uncommunicated.    Such  mental  status, 

words  when  they  admit  of  explanation  when   relevant,   is  a    matter  of  infer- 

and   when   explanation    is    needed    in  ence  to  be  determined  by  the  jury  from 

order  to  exhibit  the  whole  truth,  but  the  facts  in  evidence,  both  in  civil  and 

half  the  evil  which  was  felt  under  the  criminal  cases."      Citing  McCormick 

old   rule  has  been  removed.     It  is  no  v.  Joseph,  77  Ala.  236;  Burke  v.  State, 

answer  to  say  that  this  enables  a  party  71  Ala.  383. 

to  substitute  a  false  motive  for  the  true  1.  State  v.  Harrington,  12  Nev.  125. 
one  or  to  convert  words  spoken  in  one  8.  In  Kerrains  v.  People,  60  N.  Y. 
sense  into  another.  If  the  argument  228;  19  Am.  Rep.  158,  Church,  C.  J., 
proves  anything,  it  proves  too  much,  said :  **  It  appears  that  the  prisoner  was 
and  shows  that  the  radical  change  absent  at  work  when  the  prosecutor 
which  has  been  made  is,  in  all  respects,  went  with  his  men  to  the  house  to  re- 
founded  in  folly  rather  than  wisdom,  move  the  furniture,  etc. ,  but  soon  re- 
For  the  truthnilness  of  parties  when  turned  and  went  to  the  woodhouse  and 
upon  the  witness  stand,  we  must  de-  came  back  with  the  ax  in  his  hand 
pend,  as  in  the  case  of  other  witnesses,  with  which  afterward  the  blow  was  in- 
upon  the  obligations  of  their  oath  and  flicted.  When  the  prisoner  was  upon 
their  reputation  for  truth  and  veracity,  the  stand  as  a  witness,  his  counsel  asked 
If  these  can  be  relied  upon  for  the  truth  him  the  question,  *  What  was  your  in- 
of  statements  made  in  reference  to  acts  tention  in  taking  the  ax  from  the  shed 
and  words  of  which  the  eye  and  ear  to  the  house?'  to  which  there  was  an 
may  take  notice,  they  may,  ior  the  same  objection  which  was  sustained,  and  an 
reason,  be  accepted  as  guaranties  for  exception  taken.  The  general  term 
the  truth  of  statements  made  in  respect  sustained  this  ruling  upon  the  ground 
to  motives  and  intents  of  which  the  that  it  was  too  remote,  and  that  the 
mind  or  inner  man  alone  can  take  cog-  prisoner  could  only  speak  as  to  his  in- 
nizance.  Nor  is  there,  In  our  judgment,  tent  at  the  time  of  striking  the  blow.  I 
any  well  grounded  reason  for  appre-  cannot  concur  with  this  view  as  applied 
bending  that  this  rule  will  obstruct  to  the  question  involved.  The  intent  to 
rather  than  advance  the  ends  of  justice,  kill  was  indispensable  to  be  established 
There  is  no  more  danger  of  imposing  by  the  prosecution.  It  constituted  the 
upon  the  jury  falsehood  or  pretense  in  vital  element  of  the  offense,  and,  al- 
respect  to  motives  and  intents  than  though  it  is  true  that  the  time  when 
there  is  of  doing  the  like  in  respect  to  that  intent  must  exist  was  when  the 
visible  or  external  circumstances.  The  blow  was  struck,  yet  it  was  competent 
jury  can  as  readily  distinguish  between  for  the  defendant  to  testify  to  any  fact 
the  false  and  true  in  respect  to  the  tending  to  disprove  such  intent.  It  is  a 
former  as  the  latter.  If  the  motive  or  fact  to  be  established,  and,  of  course, 
intent  assigned  is  inconsistent  with  the  may  be  repelled.  The  prisoner  having 
external  circumstances,  it  must  be  dis-  inflicted  the  injury  with  the  ax,  his 
carded  as  false.  If,  on  the  contrary',  previously  going  to  the  shed  after  it 
they  are  consistent,  there  is  no  reason  was  a  circumstance  bearing  upon  his 
why  they  may  not  be  true.'*  intent  in  striking  the  blow,  and  from 
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are  true,  the  defendant's  inteipretation  of  the  publication  is  ma- 
terial and  admissible  in  evidence  on  the  question  of  actual  maliceJ 
b.  Examination  of  the  Defendant— (i)  Direct  Examina- 
tion,— When  a  defendant  takes  the  stand  as  a  witness  in  his  own 
behalf,  he  has  the  right  to  the  advantage  of  being  interrogated  by 
his  counsel,  as  in  the  case  of  other  witnesses  ^  and  the  same  rules 

which  an  inference  that  he  procured  it  The  prisoner  offered  himself  as  a  wit- 
for  that  purpose  might  be  claimed  to  ness  in  his  own  behalf,  and  on  his  ex- 
result.  It  was  a  legitimate  circumstance  amination  was  asked  by  his  counsel  to 
to  prove  the  fact  of  intent.  If  his  tak-  state  with  what  intent  he  made  the  as- 
ingthe  ax  was  not  for  that  purpose,but  sault  in  question.  On  objection  bj  the 
for  an  innocent  purpose,  while  it  would  prosecuting  attorney,  the  court  held  the 
not  conclusively  disprove  the  intent  at  question  to  be  incompetent  and  refused 
the  time  of  striking  the  blow,  it  would  to  permit  it  to  be  answered  by  the  pris- 
tend  to  destroy  a  material  circumstance  oner.  But  the  record  does  not  shov 
bearing  upon  that  question  against  him.  what  answer  to  this  question  wasex- 
If  he  could  disprove  the  intent  at  the  pected  by  the  defense,  or  that  the  pris* 
time  of  the  act  by  a  general  denial,  it  oner  was  prejudiced  by  excluding  the 
follows  that  he  might  disprove  any  fact  evidence.  The  case  falls  within  the 
tending  to  establish  it.  His  going  to  principle  established  in  Gandolfo  v. 
the  shed  for  the  ax  would  be  imma-  State,  ii  Ohio  St  114;  Hollister  v. 
terial,  except  for  the  purpose  of  show-  Reznor,  9  Ohio  St.  6,  and  Scovem  v. 
ing  that  he  brought  it  to  be  used  as  it  State,  6  Ohio  St.  294.  There  is  no 
was  used,  and  if  that  purpose  is  dis-  error  shown  to  the  prejudice  of  the 
proved  it  renders  the  circumstance  of  prisoner.'' 

no  moment."  Compare  Burdick  v,  Peo-        1.  In   Coip.    v,   Damon,   136   Mass. 

pie,  58  Barb.  (N.  Y.)  51.  449,  the  court  said:  **The    questions 

In  State  v.  Montgomery,  65    Iowa  put  to  the  defendant,  who  offered  him- 

486,   it    was    held    that  the  defendant  self  as  a  witness,  if  put  to  any  other 

might  not  testify  as  to  his  purpose  in  witness  might,  perhaps,  be  held  incom- 

putting  a  revolver  into  his  pocket  be-  petent  as  calling  for  an  opinion  upon 

fore  he  left  home,  the  assault  having  the  character  of  articles  published  in  a 

been  made  some  time  afterward.     The  newspaper,  when,  so  far  as  appears,  the 

court  said :  *'  The  defendant    testified  articles  themselves  could  be  obtained 

that  he  had  no  intention  of  using  the  and   were  the  best  evidence  of  what 

revolver  to  assail  the  prosecuting  wit-  they  contained.     But  the  intention  or 

ness,  unless  it  became  necessary.     He  state  of  mind  of  the  defendant  towards 

was  then  asked  what  intention  he  had  Hart,  in   making  the  publication  with 

in  taking  the   revolver  with  him  other  which  he  was  charged,  was  material ; 

than  to  defend  himself.     He  was  not  and  for  this   purpose  hb  opinion  or 

permitted  to  answer  the  question.    We  understanding  of  the  articles  published 

think  the  court  ruled  rightly  in   reject-  by  him  in  his  newspaper  as  friendly 

ing  the  evidence.     Whatever  may  have  or  unfriendly  towards  Hart,  would  be 

been  defendant's  intentions   in  arming  relevant  upon  the  question  of  good  or 

himself,  if  they  did   not  relate  to  the  ill  will   towards   Hart  with  which  be 

assault  they  were  irrelevant.    If  the  made  the  publication. " 
defendant  had  the  weapon  in  his  hand        3.  In  Clark  v.  State,  50  Ind.  514)  it 

for  a  proper  and  innocent  purpose,  this  appeared  that  the  trial  court  denied 

would  not  excuse  him  in  pointing  it  in  the  prisoner  the  right  of  being  inter- 

a  threatening  manner  at  the  prosecut-  rogated    by    his    counsel.    The  court 

ing  witness.''  said:  "On   the  trial  of  the  cause, tbe 

In  Bolen  v.  State,  26  Ohio  St.  371,  it  defendant  went  upon  the  witness  stand 

was  held  that  it  was  not  error  to  refuse  to  testify  in  his  own  behalf,  and,  after 

to  permit  the  prisoner  to  testify  with  answering  a  few  preliminary  questions 

whatintenthe  made  the  assault  charged,  asked  by  his  counsel,  was  interrupted 

unless  it  were  shown  that  the  expected  by  the  judge  and  instructed  to  gi^^  * 

answer  was  material  and  that  the  de-  general  statement  of  the  whole  affair; 

fendant  was  prejudiced  by  such  refusal,  the  judee  stating  that  he  would  not 

The  court  said  :  "  This  was  an  indict-  permit  the  witness  to  be  questioned  bj 

ment  for  assault  with  intent  to  murder,  his  attornej's.    The    counsel   for  the 
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of  evidence  govern  his  examination  in  chief  as  apply  to  the  ex- 
amination of  other  witnesses.* 

(2)  Cross-Examination, — In  view  of  the  fact  that  it  is  provided 
by  the  constitution  of  the  United  States,  and  by  the  constitutions 
of  the  states,  that  no  person  shall  be  compelled  in  any  criminal 
case  to  give  evidence  against  himself,  the  question  frequently 
arises  as  to  what  is  the  constitutional  limit  of  the  cross-examina- 
tion of  the  prisoner  by  counsel  for  the  prosecution.*  It  may  be 
stated  as  a  general  rule  that  when  the  accused  takes  the  stand  in 
his  own  behalf,  he  voluntarily  changes  his  status  from  that  of  de- 
fendant to  that  of  a  witness,  and  is  subject  to  examination  and 
cross-examination  within  the  limits  of  the  rules  governing  the  ex- 
amination of  other  witnesses,  consequently  he  waives  his  privilege 
of  refusing  to  give  evidence  against  himself  concerning  all  matters 
touched  upon  in  his  direct  examination,  and  upon  such  other  mat- 
ters as  are  so  related  to  his  direct  testimony  as  to  bring  them 
within  the  scope  of  proper  cross-examination  of  witnesses  gener- 
ally.' The  extent,  however,  to  which  cross-examination  may  be 
permitted  is  largely  within  the  discretion  of  the  trial  court,  and 
appellate  courts  will  rarely  disturb  a  verdict  on  this  ground  unless 
there  has  been  a  manifest  abuse  of  discretion.^ 

Where  the  accused,  on  his  direct  examination,  has  undertaken 
to  give  a  full  account  of  his  doings  during  a  certain  period  of  time, 

prisoner  then  inquired  of  the  court  if  2.  See  fifth  amendment  to  the  con- 
that  would  exclude  them  from  asking  stitution  of  the  United  States^  and  con- 
such  questions  of  the  defendant  as  stitutions  of  the  several  states, 
mig^ht  be  necessary  to  bring  out  anj  8.  Boyle  v.  State,  105  Ind.  469;  55 
important  points  which  he  might  omit  Am.  Rep.  218;  Thomas  v.  State,  103 
to  state,  to  which  the  court  replied  Ind.  419;  People  v.  Dennis,  39  Cal. 
that  be  could  not  permit  the  attorneys  634;  People  f .  Reinhart,  39  Cal.  449; 
for  the  defendant  to  ask  the  defendant  People  v,  McGungill,  41  Cal.  431; 
any  questions.  Thereupon,  the  prison-  People  v,  Russell,  46  Cal.  121 ;  People 
er  left  the  stand  and  did  not  further  v.  Rozelle,  78  Cal.  84;  State  v.  Went- 
testify.  Exception  was  taken,  and  this  worth,  65  Me.  234;  ao  Am.  Rep.  688; 
was  one  of  the  causes  stated  in  the  mo-  State  v.  Witham,  72  Me.  533 ;  State  v. 
tion  for  a  new  trial.  The  state  has  not  Fay,  43  Iowa  651 ;  State  v.  Huff,  11 
furnished  us  any  brief,  and  we  cannot  NeV.  17;  State  v,  Harrington,  12  Nev. 
imagine  on  what  ground  this  ruling  12^;  Marx  v.  People,  63  Barb.  (N.  Y.) 
was  made.  By  the  statute  the  defend-  618;  Fralich  v.  People,  65  Barb.  (N. 
ant  is  allowed,  at  his  option,  to  testify  in  Y.)  48;  Pontius  v.  People,  82  N.  Y. 
his  own  behalf.  Acts  1873,  p.  228.  We  339;  People  v,  Noelke,  94  N.  Y.  143; 
think  he  must  be  allowed  to  testify  as  46  Am.  Rep.  128;  State  v.  Clinton,  07 
other  witnesses,  and  that  his  counsel  Mo.  380;  39  Am.  Rep.  506;  Yanke  v. 
should  be  allowed  to  interrogate  him  State,  51  Wis.  464;  Rains  v.  State,  88 
as  in  case  of  other  witnesses.*'  Citing  Ala.  91 ;  State  v,  Pritchett,  106  N.  Car. 
Fletchers.  State,  49  Ind.  134;  19  Am.  667;  State  v.  Allen,  107  N.  Car.  805; 
Rep.  673.  Compare  Com.  v.  Mullen,  People  v.  Howard,  73  Mich.  10. 
150  Mass.  394.  The  court  may  permit  the  defendant 
1.  State  f.  Clinton,  67  Mo.  380;  29  to  be  recalled  for- further  cross-exami- 
Am.  Rep.  506;  Brandon  t;.  People,  42  nation.  State  f.  Cohn,  9  Nev.  179; 
N.  Y.  268;  Burdick  v.  People,  58  Barb.  State  v.  Home,  9  Kan.  119. 
(N.  Y.)  51;  Fralich  v.  People,  65  Barb.  4.  In  People  v.  Oyer  &  Terminer  Ct., 
(N.  Y.)  48;  State  v,  Kelly,  57  Iowa  83  N.  Y.  460,  the  court  said :  "  Objec- 
644;  Peoples.  Sutherland  (Mich.  1895),  ^^^^  ^^  made  to  the  range  of  cross-ex- 
62  N.  W.  Rep.  566.  amination  allowed  to  the  prosecution, 
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he  may  be  cross-examined  as  to  any  of  his  acts  done  within  such 
period,  though  they  have  not  been  inquired  of  on  the  direct  ex- 
amination.  In  such  case  the  true  scope  of  the  direct  examination 
within  the  meaning  of  the  rule  is  the  prisoner's  whole  conduct 
between  the  two  points  of  time  designated,  so  far  as  it  is  pertinent 
to  the  issue.^ 


as  it  respected   the  evidence  of  both  and  the  question  was  objected  to  as  not 

Scallon  and  Genet.     In  both  cases,  it  pertinent  to  anything  brought  out  on 

was  searching  and  severe,  and  extended  the  examination  in  chief;  but  the  court 

over  a  wide  area  of  subjects  and  cir-  overruled  the  objection,  and  the  witness 

cumstances,  and    is  claimed   to   have  answered, 'I  cannot  saj  where  I  did  get 

wandered  far  away  from  the  precise  is-  it.'     This   ruling  was  excepted  to  and 

sues  involved,  and  to  have  seriously  and  is  assigned  as  error.  It  further  appears 

unjustly  prejudiced  the  case  of  the  de-  that  in  his  argument  to  the  jury  the 

fendant.     Our  control  over  such  an  al-  district  attorney  commented    on    the 

leged  error  is  not  absolute.     As  a  gen-  fact  that  the  defendant  failed  to  remem- 

eral  rule,  the  range  and  extent  of  such  her  where  he  got  the  pistol,  as  a  cir- 

an  examination  is  within  the  discretion  cumstance  tending  to  impeach  his  cred- 

of  the  trial  judge,  subject,  how^ever,  to  ibility.     But    we    think  there   was  no 

the   limitation   that  it  must  relate  to  error  in  the  ruling  of  the  court.    The 

matters  pertinent  to  the  issue  or  to  spe-  inquiry  made  in  the  first  instance  of 

cific  facts  which  tend  to  discredit  the  the  prisoner,  as  to  where  he  got  the 

witness  or  impeach  his  moral  character,  pistol,  may  well  be  considered  as  limited 

People  V.  Brown,  7a  N.  Y.571;  28  Am.  to  something  occurring   between  the 

Rep.  183;  Ryan  v.  People,  79  N.  Y.  time  of  his  departure  from  the  saloon 

594;  People  V.  Crapo,  76  N.  Y.  290;  and  his  subsequent  return  to  it.    The 

3a  Am.  Rep.  302.     If  this  limitation  ground  upon  which  the  objection  was 

is  not  disregarded  we  can  only  interfere  overruled,  that  the  matter  inquired  of 

where  there  has  been  an  abuse  of  dis-  was  part  of  the  res  gestce^  was  in  effect 

cretion.    Great  Western  Turnpike  Co.  a  determination  by  the  court  that  the  in- 

V,  Loomis,  32  N.  Y.  137;  88  Am.  Dec.  quiry  wasto  be  confined  to  the  period  of 

311 ;  La  Beau  v.  People,  34  N.  Y.  230;  time  covered  by  the  evidence  in  chief. 

People  V,  Casey,  73  N.  Y.  393.     Our  It  is  apparent  that  the  court  would 

only  inquiry,  therefore,  in  the  present  have  so  instructed  the  witness  had  it 

case,  is  whether  the  cross-examinations,  been  called  upon  to  do  so  by  the  coun- 

especially  of  Genet,  went  beyond  the  sel  for  the  defense.    The    subsequent 

prescribed  limit,  or,  if  not,  were  pushed  and  more  specific  questions  as  to  how 

so  far  as  to  amount  to  an  abuse  of  dis-  the  pistol  was  obtained,   each  refer  to 

cretion.*'    To  the  same  effect  are  Han-  some  place  which  the  witness  had  al- 

off  V,  State,  37  Ohio  St.  178;  41  Am.  ready,  upon  his  examination  in  chief. 

Rep.  496 ;  Wroe  v.  State,  20  Ohio  St.  represented  that  he  visited  between  the 

460;  People  V.  Tice,  131  N.  Y.  651.  time  of  his  first  struggle  with  the  de- 

1.  In  People  v.  Russell,  46  Cal.  123,  ceased  in  the  saloon  and  his  subsequent 

the  court  said  :  **  On  the  trial  the  de-  return  to  the  same  place.  On  his  cross- 

fendant  testified  as  a  witness  on   his  examination,  it  was  certainly  competent 

own  behalf,  and  on  his  examination  in  to   inquire  of  the  witness  concerning 

chief  stated    that    he  left   the  saloon,  any  matter  which  was  embraced  in  his 

where  the  homicide  subsequently  oc-  examination    in   chief.     The    witness, 

curred,  about  six  o'clock  in  the  evening,  undertaking  in  his  own  behalf  to  state 

and  returned  about  nine  o'clock,  when  all  that  had  transpired  within  two  given 

the  killing  took  place.  He  also  detailed  points  of  time,  may   be  properly  asked 

what  he  did  and  how  he  was  occupied  on  cross-examination  if  he  has  omitted 

during  the  interval  between   the  time  anything  pertinent  to  the  case,  and  his 

when  he  left  and  when  he  returned  to  attention  may  be  directed  to  the  precise 

the  saloon  ;  but  no  reference  was  made  point  of  inquiry  by  asking  him  if  some 

to  the  time  or  manner  of  procuring  the  specified  thing  did  not  occur  during  the 

pistol  with  which  the    homicide  was  interval,  as,  for  instance,  whether  or 

committed.     On  his  cross-examination  not  he  had  procured  a  pistol."     Com- 

he  was  asked  where  he  got  the  pistol,  fare  People  7;.  Gallagher,  100  Cal.  466. 
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There  is  eminent  authority  to  the  effect  that  the  accused  may, 
in  his  direct  examination,  stop  at  any  point  he  chooses,  and  that 
his  constitutional  privilege  protects  him  from  cross-examination 
on  any  point  not  touched  upon  in  his  examination  in  chief.* 
And  in  a  number  of  jurisdictions,  it  has  been  provided  by  statute, 
or  settled  by  judicial  determination,  that  the  cross-examination  of 
the  accused  shall  be  confined  to  the  matters  concerning  which  he 
testified  in  his  direct  examination  * 

In  Boyle  t».  State,  105  Ind.  475 ;  55  g-on.  See  State  v.  Lurch,  12  Oregon 
Am.  Rep.  218,  the  court  said:  '*The  99;  State  r.  Bacon,  13  Oregon  143;  57 
cross-examination  of  a  witness  must  be  Am.  Rep.  8;  State  v.  GaUo,  18  Oregon 
confined  to  the  subject  opened  by  di-  425.  Compare  People  v.  Thomas,  9 
rect  examination.  This  settled  rule  Mich.  32 x ;  Gale  v.  People,  26  Mich.  157. 
does  not,  however,  restrict  the  cross-  2.  State  x\  McGraw,  74  Mo.  573; 
examination  to  the  specific  facts  de-  State  v.  Porter,  75  Mo.  171 ;  State  v. 
veloped  by  the  direct  examination,  but  McLaughlin,  76  Mo.  320;  State  v.  Tur- 
does  confine  it  to  the  subject  of  that  ner,  76  Mo.  351 ;  State  z\  Douglass,  81 
examination.  Where  a  subject  is  Mo.  231 ;  State  r.  Patterson,  88  Mo.  88; 
opened  by  the  direct  examination,  the  57  Am.  Rep.  374;  State  v.  Chamber- 
cross-examining  counsel  may  go  fully  lain,  89  Mo.  133;  State  v.  Graves,  95 
into  the  details  of  the  subject,  and  is  Mo.  516;  State  v.  Underwood,  44  La. 
not  confined  to  the  particular  part  of  Ann.  852;  State  v.  Baker,  43  La.  Ann. 
it  embraced  within  the  questions  asked  1168. 

upon  the  direct  examination.    A  sub-  But  if  the  defendant  be  cross-exam- 

ject  cannot  be  so  partitioned  by  a  di-  ined  as  to  trivial  and  unimportant  mat- 

rect   examination  as  to  cut  down  the  ters  which  were  not  embraced  in  his 

cross-examination  to  the  specific  mat-  direct  testimony,  it  is  harmless  error 

ters  develop>ed  by  the  questions  of  the  and  affords  no  ground  for  reversing  the 

counsel   who   conducts    the    examina-  judgment.      State    v,    Beaucleigh,    92 

tion  in  chief,  for,  once  a  subject  is  en-  Mo.  490. 

tered  upon,  it  is  opened  to  a  full  and  In  State  v.  Brooks,  92  Mo.  581,  the 
detailed  investigation  on  cross-exami-  court  said  :  **  It  is  provided  by  statute 
nation.  Bessette  v.  State,  101  Ind.  85;  (Rev.  Stats.,  §  1918),  when  a  defendant  in 
Wachstetter  v.  State,  99  Ind.  290;  50  a  criminal  case  offers  himself  as  a  wit- 
Am.  Rep.  94;  Hyland  v.  Mtlner,99lnd.  ness,  that  he  shall  be  liable  tocross-ex- 
308;  De  Haven  f.  De  Haven,  77  Ind.  ami  nation  as  to  any  matter  referred  to  in 
236.  In  this  instance,  the  accused,  when  his  examination  in  chief  and  may  becon- 
on  the  witness  stand,  had  given  an  ac-  tradicted  and  impeached  as  any  other 
count  of  his  movements  upon  a  day  witness.  In  the  case  of  State  v.  Palmer, 
named,  and  it  was  proper  to  go  fully  88  Mo.  568,  it  is  held  that,  while  a  de- 
into  the  subject  upon  cross-examination,  fendant  can  only  be  cross-examined  as 
and  the  state  was  not  confined  to  the  to  the  matters  referred  to  in  his  exam- 
particular  period  of  time  designated  in  ination  in  chief,  the  same  rules  and 
the  questions  asked  on  direct  examina-  tests,  with  that  exception,  applicable  to 
tion.'*  the  contradiction  and  impeachment  of 

1.  Judge  Cooley  says:  **If  he  does  other  witnesses,  also  apply  to  him. 
testi^,  he  is  at  liberty  to  stop  at  any  And  in  the  case  of  State  t*.  Beaucleigh, 
point  he  chooses,  and  it  must  be  left  to  92  Mo.  490,  it  is  held  that  even  though 
the  jury  to  give  a  statement  which  he  a  defendant  may  be  cross-examined  as 
declines  to  make  a  full  one  such  weight  to  a  matter  not  referred  to  in  his  ex- 
as  under  the  circumstances  they  think  amination  in  chief,  if  such  cross-exam- 
it  entitled  to,  otherwise  the  statute  must  ination  relates  to  matters  of  no  impor- 
have  set  aside  and  overruled  the  consti-  tance  and  which  could  not  affect  the 
tutional  maxim  which  protects  an  ac-  verdict,  such  error  affords  no  ground 
cused  party  against  being  compelled  to  for  reversing  the  judgment.  Guided  by 
testify  against  himself,  and  the  statu-  these  rules,  we  have  reached  the  con- 
tory  privilege  becomes  a  snare  alid  a  elusion  that  they  have  not  been  vio- 
danger.*'  Const.  Lim.  (6th  ed.)  384--386.  lated  in  the  cross-examination  of  the 

This  rule  has  been  adopted  in  Ore-  defendant,  inasmuch  as  he  had  either 
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In  some  jurisdictions,  the  defendant's  cross-examination  is  not 
confined  to  matters  inquired  of  in  his  direct  examination.  Where 
this  rule  obtains,  it  is  held  that  the  defendant,  by  taking  the  wit- 
ness stand  and  testifying  in  his  own  behalf,  completely  waives  his 
constitutional  privilege  of  refusing  to  give  evidence  against  him- 
self and  that  he  may  be  cross-examined  concerning  any  matter 
pertinent  to  the  issue  on  trial,  regardless  of  the  extent  of  the 
direct  examination.^ 

referred  to  the  matter  inquired  about  Johnson,  57  Cal.  571,  which  will  be  no- 

in  his  examination  in  chief,  or  the  mat-  ticed   hereafter,  is  in   point  as  to  one 

ter  inquired  about  was  contradictory  phase  of  the  question.     We  have  been 

of  what  he  had  stated  in  his  examina-  referred  to  no  case,  decided  since  the 

tion  in  chief,  or  the   matter  inquired  present  condition  of  the  statutory  law 

about  was  trivial  and  unimportant  and  on   the  subject,  which  holds  that  the 

having  no  prejudicial  bearing  on  the  cross-examination  of  a  defendant  may 

case.*'  be  as  wide  aa  that  of  any  other  wit- 

The  California  cases  heretofore  cited  ness.     On  the  other  hand,  in  People  r. 

give  the  common-law  rule  as  it  existed  O'Brien,  66  Cal.  602,  Morrison,C.  J.,de- 

in  that  state.    This  rule  has  been  some-  livering  the  opinion  of  the  court,  after 

what   modified   by  section  1323  of  the  quoting  section  1323  as  it  nowstand?, 

Penal   Code,  for  the  construction   of  saj's  of  a  defendant  in  a  criminal  ac- 

which,  see  People  v.  Johnson,  57  Cal.  tion,  that  when  he  is  called  on  his  own 

f7i ;  People  v.  Beck,  58  Cal.  212;  behalf  and  examined  respecting  a  par- 
*eople  f .  O'Brien,  66  Cal.  602 ;  People  ticular  fact  or  matter  in  the  case,  the 
V.  Brown,  76  Cal.  573;  People  v.  Ro-  right  of  cross-examination  is  confined 
zelle,  78  Cal.  84  i,  People  v,  Gallagher,  to  the  fact  or  matter  testified  to  on  the 
100  Cal.  475;  People  v.  Mullings,  83  examination  in  chief,  and  that  such  is  the 
Cal.  138.  express  language  of  the  statute.  Itisnot 
In  People  v,  Crowley,  100  Cal.  481,  correct  to  say  that  section  1323  merely 
the  court  said  :  "  The  proper  construe-  states  the  common-law  rule  as  to  the 
tion  of  section  1323,  as  it  now  stands,  cross-examination  of  witnesses  gener- 
has  not  been  definitely  settled.  In  ally,  for  witnesses,  under  the  general 
People  V.  Rozelle,  78  Cal.  84,  there  is  rule,  can,  for  various  purposes,  be  asked 
some  general  language  in  the  opinion  concerning  matters  about  which  they 
of  the  majority  of  the  court  to  the  had  not  been  examined  in  chief,  i 
effect  that  the  same  rule  applies  to  a  Phil.  £v.,  p.  895  et  seg.  And  in  Peo- 
defendant  as  to  other  witnesses,  but  pie  v,  O'Brien,  96  Cal.  171,  the  court 
that  language  is  immediately  qualified  say  that,  so  far  as  the  defendant  is  con- 
in  the  next  sentence.  The  only  thing  cerned,  the  court  is  not  allowed  that 
decided  there  was  that,  after  a  defend-  discretion  as  to  the  extent  of  the  scope 
ant,  as  a  witness,  had  denied  in  general  of  the  cross-examination  which  it  is 
terms  that  he  aided,  abetted,  counseled  permitted  to  exercise  in  the  examina- 
or  encouraged  the  commission  of  the  tion  of  the  other  witnesses." 
offense  charged,  he  might  be  asked  on  In  People  t\  Wong  Ah  Leong,  99 
cross-examination  if  he  had  written  a  Cal.  440,  the  defendant  took  the  stand 
certain  letter  showing  that  he  had  so  and  testified  as  to  what  happened  at 
aided,  etc.  Of  the  cases  cited  in  the  opin-  the  time  of  the  assault  for  which  he 
ion,  People  v.  McGungill,  41  Cal.  431 ;  was  on  trial  and  to  his  arrest  therefor. 
People  V.  Dennis,  39  Cal.  634 ;  People  It  was  held  that  he  should  not  be  cross- 
ly. Reinhart,  39  Cal.  449,  and  People  examined  as  to  what  occurred  after  his 
V,  Russell,  46  Cal.  121,  were  all  decided  arrest. 

before  section  1323  was  enacted,  and.  In  Washington  the  rule  is  otherwise, 

therefore,  afford  no  aid  in  its  construe-  State  r.  Duncan,  7  Wash.  336,  Stiles, 

tion.     In  People  v.  Beck,  58  Cal.  212,  J.,  dissenting. 

there  was  no  question  as  to  the  cross-  1.  Com.  i'.  Mullen,  97    Mass.  545 1 

examination  of  a  defendant;  the  only  Com.  v,  Lannan,  13  Allen  (Mass.) 563; 

thing  there  decided  being  that  he  could  Com.  v,  Bonner,  97  Mass.  587;  Com.  f. 

be  impeached  as  a  witness  by  showing  Curtis,  97  Mass.  s74;  Com.  v.  Morgan, 

his  bad  character  for  truth.     Peoples.  107  Mass.  205;  Com.  v.  Tolliver,  119 
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The  accused  should  not  be  compelled,  upon  cross-examination, 

Mass.3i5;Com.  7'.  Reynolds,  132  Mass,  peril  consequent  upon  a  cross-exami- 

454;  Com.  V.  Smith  (Mass.  1895),  4^  ^*  nation  as  to  all  matters  pertinent  to  the 

E. Rep.  189;  McGarry  v.  People,  2  Lans.  issue.     State  v»  Ober,  52  N.  H.  459;  13 

(N.  Y.)227;  State  v.  Witham,  73   Me.  Am.    Rep.  88;   Com.    v,   Bonner,  97 

533;  State  V,  Ober,  52  N.  H.  459;  13  Mass.  587;  Com.  v.  Morgan,  107  Mass. 

Am.  Rep.  88.  199;  Connors  v.  People,  50  N.  Y.  340. 

In  Com.  V.  Nichols,  114  Mass.  287;  Claiming  to  be  a  witness  in  his  own 

19  Am.  Rep.  346,  the  court  said  :  '*  The  behalf  at  his  own  request,  he  cannot 
I2tb  article  of  the  declaration  of  rights  have  the  privilege  of  self- exonerative 

■  prefixed  to  the  constitution  of  the  com-  testimony  without  incurring  the  dan- 
monwealth  declares  that  no  subject  gers  incident  to  discreditive  or  crimi- 
shall  be  compelled  to  answer  or  furnish  native  cross -interrogation." 
evidence  against  himself.  The  recent  In  Spies  v.  People,  122  111.  235,  the 
statutes  allowing  a  person  ^iccused  of  court  said  :  "  It  is  also  objected  that  the 
crime  to  testify  upon  his  trial,  which  cross-examination  of  those  of  the  de- 
he  could  not  do  at  common  law,  pro-  fendants  who  took  the  stand  compelled 
vide,  in  order  to  secure  this  constitu-  them  to  give  evidence  against  them- 
tional  privilege,  that  he  shall,  at  his  own  selves.  After  a  careful  examination  of 
request,  but  not  otherwise,  be  deemed  a  the  testimony  of  these  defendants  as 
competent  witness,  and  that  his  neglect  set  out  in  the  record,  we  cannot  see 
or  refusal  to  testify  shall  not  create  any  that  the^  were  cross-examined  upon 
presumption  against  him.  Stats.  1866,  any  subject  not  connected  with  the 
ch.  260;  1870,  ch.  393,  §  1,  cl.  3.  The  direct  examination.  If  a  defendant  of- 
object  of  these  statutes  is  not  to  protect  fers  himself  as  a  witness  to  disprove 
or  assist  criminals,  but  to  promote  the  a  criminal  charge,  he  cannot  excuse 
discovery  of  truth  so  far  as  can  be  done  himself  from  answering  on  the  ground 
without  infringing  the  constitutional  that  by  so  doing  he  may  criminate  him- 
rights  of  the  subject.     If  the  accused  self." 

chooses  not  to  be  a  witness,  he  cannot  In  New  Torky  the  rule,  as  stated  by 
be  compelled  to  testify,  and  no  infer-  the  court, is  that  an  accused  person  who 
ence  prejudicial  to  him  is  to  be  drawn  becomes  a  witness  in  his  own  behalf, 
from  his  silence.  Com.  t;.  Harlow,  no  thereby  places  himself  in  the  attitude 
Mass.  41 1.  But  if  he  puts  himself  on  of  any  other  witness  in  respect  to  the 
the  stand  as  a  witness  in  his  own  behalf,  right  of  cross-examination, and,  accord- 
^nd  testifies  that  he  did  not  commit  the  ing  to  the  court's  own  construction  of 
crime  imputed  to  him,  he  thereby  waives  the  rule,  the  extent  of  such  examina- 
his  constitutional  privilege  and  renders  tion  is  a  matter  within  the  sound  dis- 
himself  liable  to  be  cross-examined  cretion  of  the  trial  judge,  subject  to  the 
upon  all  facts  relevant  and  material  to  limitation  that  it  must  relate  to  mat- 
that  issue,  and  cannot  refuse  to  testify  ters  pertinent  to  the  issue,  or  to  mat- 
to  any  facts  which  would  be  compe-  ters  which  tend  to  impair  the  credibility 
tent  evidence  in  the  case  if  proved  by  of  the  witness.  Brandon  v.  People,  42 
other  witnesses."  N.  Y.  365;  Connors  v.  People,  50  N. 
In  State  v,  Wentworth,  65  Me.  340;  Y.  340 ;  Stover  v.  People,  56  N,  Y.  315 ; 

20  Am.  Rep.  688,  the  court  said:  "The  People  v,  Casey,  73  N.  Y.  394;  People 
defendant  might  go  on  the  stand  as  a  v.  Brown,  72  N.  Y.  571 ;  28  Am.  Rep. 
witness  or  not.  By  the  constitution  he  183;  People  v.  Crapo,  76  N.  Y.  390; 
could  not  be  compelled  to  furnish  or  32  Am.  Rep.  303;  Ryan  v.  People,  79 
give  evidence   against  himself.      The  N.  Y.  594;  People  r.  Oyer  &  Terminer 


privilege  of  exemption  from  crimina-     Ct.,  83  N.  Y.  460;  People  •».  Webster, 

139  N. 
tion  was  guarantied  to  him,  but  this     Y.  651. 


tivc  interrogation  or  cross-interroga-     139  N.  Y.  84;  People  p.  Tice,  131  N. 


privilege   may  be   waived.     By    Rev.        The  case  last  above  cited  approves 

Stats.,  ch.  134,  ^  19,  in  all  criminal  trials  Com.  v.  Mullen,  97  Mass.  545 ;  State  v. 

the  accused  shall,  at  his  own  request,  Witham,  72  Me.  531;  State  v.  Ober,  52 

but  not  otherwise,  be  a  competent  wit-  N.  H.  459;  13  Am.  Rep.  88,  and  de- 

ness.    The  defendant,  at  his  own  re-  clares   the  rule   laid    down   by  Judge 

quest,  became  a  competent  witness,  and  Cooley  to  be  out  of  harmony  with  the 

thereby  waived  his  constitutional  privi-  decisions   of   that  state  and  unsound 

lege.    He  then  subjected  himself  to  the  upon  principle. 
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to   disclose   confidential    communications   made  by  him  to  his 
counsel.* 

(3)  Impeachment  of  the  Witness, — The  prisoner's  general  char- 
acter may  not  be  attacked  by  the  prosecution  unless  he  first 
opens  the  line  of  inquiry  by  giving  evidence  of  good  character.* 
When,  however,  the  defendant  becomes  a  witness  in  his  own  be- 
half, he  thereby  puts  in  issue  his  reputation  for  truth  and  ve- 
racity and  is  subject  to  impeachment  the  same  as  any  other 
witness.' 

The  accused  should  not  be  compelled,  attorney.     See   Privilegrd  Commu- 

on  cross-examination,  to  admit  that  he  nicatxons,  vol.  19,  p.  134. 

has  committed  other  crimes.  Saylor  v,  3.  Com.  v.  Webster,  5  Cush.  (Mass.) 

Com.  (Kj.  1895),  30  S.  W.  Rep.  390.  295;    52    Am.    Dec.    711;    People  v. 

1.  Duttenhofer  v.  State,  34  Ohio  St.  White,  14  Wend.  (N.  Y.)  in  ;  Stater. 
94;  32  Am.  Rep.  362;  Alderman  v,  Thurtell,  29  Kan.  148;  State  v.  Fur- 
People,  4  Mich.  414 ;  69  Am.  Dec.  321,  beck,  29  Kan.  535 ;  State  v.  Hare,  74  N. 

In  State  t;.  White,  19  Kan.  446;  27  Car.  591. 

Am.  Rep.  137,  the  court  said :   "  The  Neither  may  the  prosecution  intro- 

statute  provides  that  an  attorney  shall  duce  evidence  of  other  distinct  offenses 

be  incompetent  to  testify  concerning  committed  by  the  accused,  though  they 

communications  made  to   him  by  his  be  of  a  nature  similar  to  that  for  which 

client  in   that  relation,  or  his  advice  he  is  on  trial.     State  v.  Lapage,  57  N. 

thereon,  without  the  clients  consent.  H.  245;  24  Am.  Rep.  69;  Shaffner  p. 

This  statute  would  be  of  no  utility  or  Com.,  72  Pa.  St.  60;  13  Am.  Rep.  649; 

benefit  if  the  client  could  be  compelled  People  v,  Corbin,  56  N.  Y.  363;   15 

against  his  consent  to  make  such  dis-  Am.  Rep.  427. 

closures.     It  would  be  absurd  to  pro-  Except  where  such  former  ofTenses 

tect  by   legislative  enactment  profes-  are  material  evidence  to  prove  the  pris- 

sional   communications,   and   to  leave  oner's  guilty  motive  in  doing  the  act 

them  unprotected  at  the  examination  for  which  he  is  being  tried.     Rex  v. 

of  the  client.     In  such  an  event  in  all  Clewes,  4  C.  &  P.  221 ;  19  E.  C.  L.354; 

civil  actions  the  confidential  statements  State  v.  Dearborn,  59  N.  H.  348;  State 

of  client  and  counsel  would  be  exposed,  v.  Palmer,  65  N.  H.  218;  State  v,  La- 

and  likewise  the  same  would  occur  in  page,  57  N.  H.  288;   24  Am.  Rep.  69; 

all  criminal  actions  where  the  defend-  State  v,  Watkins,  9  Conn.  47;  21  Am. 

ant  should  testify.     The  authorities  are  Dec.  712. 

otherwise.    The  true  view  seems  to  be  8.  When   the  defendant  testifies  in 

that  communications  which  the  lawyer  his  own  behalf,  he  may  be  impeached 

is  precluded  from  disclosing,  the  client  by  showing  that  his  general  reputation 

cannot  be  compelled  to  disclose.    This  for  truth  and  veracity  is  bad.    Keyes 

privilege  is  essential  to  public  justice,  v.  State,  122  Ind.  527 ;  Mershon  v.  State, 

for,  did  it  not  exist,  no  man  would  dare  51    Ind.     14;    Fletcher    v.    State,  49 

to  consult  a  professional  adviser  with  Ind.  124;  19  Am.  Rep.  673;  State  v, 

a  view  to  his  defense  or  to  the  enforce-  Beal,  68  Ind.  345;  Morrison  v.  State, 

ment  of  his  rights."  76  Ind.  335 ;  reck  v.  State,  86  Tenn. 

But  in    Woburn    v.   Henshaw,    loi  263;   Morgan  v.  State,  86  Tenn.  473; 

Mass.  193 ;  3  Am.  Rep.  333,  a  civil  case,  U.  S.  v.  Brown,  40  Fed.  Rep.  457. 

it  was  held  that  a  party  who  takes  the  In   Burdick  v.  People,  58  Barb.  (N. 

stand  in  his  own  behalf  may  be  cross-  Y.)   58,   the  court  said:  **  While  the 

examined  in   relation   to   communica-  common  law,  in  its  humanity  an8  high 

tions  between  himself  and  his  counsel,  regard  for  the  rights  of  life  and  liberty, 

And   there    is   a  dictum   in   Com.    v,  gives  every  person  on  trial  for  crime 

Nichols,  114  Mass.  286;  19  Am.  Rep.  the  benefit  of  the  presumption  of  previ- 

346,  to   the  effect   that  the  same  rule  ous  good  character,  and  does  not  in  the 

applies  to  the  defendant  in  a  criminal  first  instance  allow  an  inquiry  into  his 

prosecution.  previous  character, yet,  if  the  prisoner 

The  general  rule  is  that  a  party  to  a  himself  brings  his  character  into  ques- 

civil  action  may  not  be  cross-examined  tion   on   the  trial  and    undertakes   to 

concerning  his  consultations  with  his  show  as  matter  of  fact  that  his  previous 
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The  proper  limit  to  the  inquiry  into  the  defendant's  general 
reputation,  for  the  purpose  of  discrediting  his  testimony,  is  a  mat- 
ter upon  which  the  authorities  are  not  in  harmony.^  In  some 
jurisdictions,  his  general  moral  character  is  subject  to  attack.'  It 
is,  however,  difficult  to  conceive  of  any  good  reason  why  the  de- 
fendant who  avails  himself  of  the  statutory  privilege  of  being  a 
witness  for  himself  should  thus  be  compelled  to  run  the  gauntlet 
of  his  whole  life,  and  have  dragged  to  light  every  immorality,  vice 
or  crime  of  which  he  may  have  been  guilty,  or  suspected  of  being 
guilty.  As  the  result  of  such  a  rule  a  defendant  who  is  so  un- 
fortunate as  to  have  a  bad  reputation  may  be  convicted  on  evi- 
dence a  large  part  of  which  is  entirely  irrelevant  to  the  main 

character    has    been    good,   the    peo-  irresistible,  and  his  becoming  a  witness 

pie  may  then  attack  it  in  reply  and  must  necessarily   bring    his    previous 

show,  if  they  can,  that  it  has  been  bad.  character  in  question  as  a  witness  if 

Whenever  the  prisoner  on  trial  puts  not  as  a  party.     If  he  is  so  unfortunate 

his  general  character  in  issue  by  his  as  to  have  a  bad  character,  even  as  a 

own  act,  he  takes  the  risk  of  its  being  witness,  it  will  be  exceedingly  difficult 

proved  bad  and  of  every  presumption  to  prevent  its  telling  against  him  in  the 

which  such   proof  legitimately  raises  scale  as  a  party,  in  the  minds  of  the 

against  him.    And  so,  where  a  prisoner  jury,  notwithstanding  the  most  careful 

upon  trial  on  an  indictment  for  a  felony  caution  by  the  court  that  it  is  not  to 

avails  himself  of  the  privilege  granted  be  regarded  as  evidence  in  chief. " 

by  the  recent  statute  of  testifying  as  a  B«ligioiui  Belief . — For  the  purpose  of 

witness  in  his  own  favor,  he  necessarilv  discrediting  him  as  a  witness  it  is  al- 

puts  his  general  character  and  credibif-  lowable  to  interrogate  him  concerning 

ity  as  a  witness  in  issue  tmd  makes  it  his  religious  belief.    State  v.  Turner, 

the  proper  subject  of  evidence  on  that  36  S.  Car.  534. 

question.    When   he  makes  himself  a  1.  See  in/ray  this    title.  Credibility 

witness,  he  becomes  subject  to  all  the  of  Witnesses. 

rules  applicable  to  other  witnesses,  not-  2.  State  v.  Bulla,  89  Mo.  59S;  State  v, 
withstanding  his  other  character  of  a  Clinton,  67  Mo.  380;  29  Am.  Rep.  506; 
party  on  trial  for  felony.  The  statute  State  v.  Palmer,  88  Mo.  568 ;  State  v. 
which  allows  a  prisoner  upon  trial  for  Grant,  79  Mo.  113;  49  Am.  Rep.  318; 
crime  to  become  a  witness  in  his  own  Peck  v.  State,  86  Tenn.  260 ;  McDaniel 
behalf  at  his  own  election,  does  not  v.  State,  97  Ala.  14;  Mitchell  zk  State, 
protect  him  from  being  impeached  the  94  Ala.  68;  Crump  v.  Com.  (Ky.  1892), 
same  as  any  other  witness.  If  it  did  20  S.  W.  Rep.  390. 
it  would  be'most  dangerousand  perni-  In  Iowa,  it  is  provided  by  statute  that 
cious  in  its  tendency,  opening  a  ready  the  general  moral  character  of  a  wit- 
and  inviting  door  to  the  escape  of  ness  may  be  proved  for  the  purpose  of 
everyone  charged  with  the  commission  testing  his  credibility.  This  is  held  to 
of  crime.  It  is  not  for  the  courts  to  apply  to  the  accused  when  he  takes  the 
question  the  policy  of  this  statute,  but  stand  in  his  own  behalf.  States.  Hard- 
only  to  see  that  it  is  fairly  interpreted  in,  46  Iowa  623;  26  Am.  Rep.  174;  State 
and  faithfully  administered.  We  can-  v.  Kirkpatrick,  63  Iowa  554. 
not  fail  to  see,  however,  that  it  must  In  Indiana^  where  a  similar  statute 
and  will  inevitably  tend  to  make  the  exists,  it  has  been  held  that  it  applies 
previous  character  of  the  accused  on  only  to  witnesses  in  civil  causes,  and 
trial  a  subject  of  inquiry  and  evidence  does  not  apply  to  the  defendant  when 
much  more  than  formerly  and  more  in  he  becomes  a  witness  for  himself, 
accordance  with  the  rule  and  practice  Fletcher  v.  State,  49  Ind.  124;  19  Am. 
of  the  civil  than  of  the  common  law.  Rep.  673.  This  case  was  followed  and 
The  temptation  to  the  accused  to  be-  said  to  be  good  law  in  State  v.  Beal,  68 
come  a  witness  in  his  own  behalf,  in  Ind.  346. 

order  to  ward  off  inculpating  testimony  But  in  Morrison  v.  State,  76  Ind.  337, 

or  to  mitigate  its  force,  must  almost  af-  the    contrary    is    apparently   decided, 

ways  be  very  great  if  not  absolutely  though  the  court  cited  both  Fletcher 
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issue  upon  trial.  Upon  principle,  the  inquiry  should  be  confined 
to  such  matters  as  fairiy  tend  to  impair  the  defendant's  credibility 
as  a  witness.  ^ 

Conviction  of  an  infamous  crime  was  an  absolute  disqualification 
at  common  law,  and  it  is  generally  provided  by  the  statutes  remov- 
ing this  disability  that  such  conviction  may  be  proved  and  left  to 
the  consideration  of  the  jury  in  determining  the  credibility  of  the 
witness.*  It  is  accordingly  proper,  on  the  cross-examination  of 
the  defendant  in  a  criminal  case,  to  ask  him  if  he  has  ever  been  in 
prison  or  convicted  of  a  crime,  unless  it  is  objected  that  the  record 
is  the  best  evidence.^     It  is  also  permissible  to  cross-examine  the 

V.  State,  49  Ind.  124  •  19  Am.  Rep.  673,  to  shake  and  overthrow  the  credit  of 
and  State  v.  Beal,  68  Ind.  345,  in  sup-  the  witness.     Now   this  is  effectually 
port  of  the  decision.  done  by  showing  that  in  the  neighbor- 
1.  Fletcher  v.  State,  49  Ind.  124;  19  hood  in  which  he  lives,  and  where  his 
Am.  Rep.  673;  State  v.  Beal,  68  Ind.  character  is  best  known,  he  is  notcon- 
345;  Peoples.  Fair,  43  Cal.  137;  Gif-  sidered  worthy  of  credit.    Shall  a  pub- 
ford  V,  People,  87  111.  210;  Gifford  v.  lie  opinion  which  does  not  reach  his 
People,  148  111.  173.  credibility   be  proved  as  a  fact  from 
In  Atwood  V,  Impson,  20  N.  J.  Eq.  whichthejury  may  infera  wantofcred- 
157,  the  foundation  principles  seem  to  ibility?    This   would  be  an    inference 
be  fairly  stated.  The  court  said :  **  With  from  public  opinion  which  had  not  been 
many,  telling  the  truth  is  a  habit  and  a  drawn  by  the    public.     And  would  it 
principle  which  they  adhere  to  alwaj's,  not  be  a  most  dangerous  species  of  evi- 
though  they  may  indulge  in  drinking,  dence?     It  would  be  a  conclusion  in* 
swearing,    gambling,    roystering,    or  f erred  not  from  original  facts  but  from 
making  close  bargains.     With  others,  an  opinion  formed   on  those   facts  by 
lying  is  the  habit  or  principle,  and  if  the  public.   It  would  be  an  inference 
elevated  to  be  senators  or  legislators,  or  on  an  inference.    This  would  be  a  new 
made  church  members  or  deacons,  it  rule  not  yet  incorporated,  it iB  believed, 
does  not  always  reform  them.   The  ob-  into  the  law  of  evidence." 
ject  of  the  law  is  to  show  the  character  2.  State  v,  McGuire,  15  R.  I.  23 ;  Feo- 
of  the  witness  as  to  telling  the  truth,  pie  v,  Satterlee,  5  Hun  (N.  Y.)  167. 
General  reputation  in  the  community  See  also  Infamy,  vol.  10,  p.  612. 
where  he  is  known  is  the  test  and  the  But  the  indictment  is  not  admissible 
only  test  which  the  law  allows  as  to  without  proof  of  conviction  and  judg- 
character.     If  a  man  is  a  common  liar,  ment.     Com.  v.  Gorham,  99  Mass.  42a 
he  is  not  to  be  believed  when  under  Neither  is  a  plea  of  guilty  admissible 
oath.*'  unless  followed  by  a  judgment  of  con- 
In  U.  S.  V.  Vansickle,  2  McLean  (U.  viction.    Marion  v.  State,  16  Neb.  349. 
S.)  219,  the  court  said  :  '*  The  witness  3.  ImprlBonment. — Com.  v,  Bonner, 
must  be  impeached,    not    by  proving  97  Mass.  587;  State  v.  Bacon,  13  Ore- 
particular  facts,   for    these    he    is  not  gon  143 ;   57  Am.  Rep.  8 ;  People  v. 
supposed   to  be  prepared  to  meet,  but  Courtney,  31    Hun    (N.   Y.)  199;  «/- 
by  showing  his  general  character  in  the  firmed  94  N.  Y.  490;  People  v,  Hovey, 
public  estimation.     Facts  are    not  to  29  Hun  (N.  Y.)  382;  affirmed ^J^.^- 
be  proved  from  which  the  jury  may  in-  554;  Baker  v.  State,  58  Ark.  513;  Hol- 
fer  a  bad  character,  but  it  is  the  infer-  der  v.  State,  58  Ark.  473 ;  Territory  v, 
ence  drawn   by  the    public    which   is  O'Hare,  i  N.  Dak.  30. 
evidence.   An  inference  already  drawn  OonTicUon    of    Felony.  —  People  v. 
and  embodied  in   the   public  opinion  Johnson,  57  Cal.  571 ;  People  v.  Crow- 
and  which  as  a  fact  is    susceptible  of  ley,  100  Cal.  478;  State  v.  Alexis,  45 
proof.    Now  what  is  the  fact  thus  to  La.  Ann.  973;    Burdette  v.  Com.,  93 
be  proved  }     Is  it  as  to  the  bad  charac-  Ky.  76;  Thompson  v.  State  (Tex.  Grim, 
terof  the  witness  generally,  or  his  bad  App.  1894),  26  S.  W.  Rep.  19S;  Har- 
character  as  to  veracity  ?    The  object  grove  v.  State  (Tex.  Crim.  App.  1S94), 
of  the  examination  would  seem  to  be  a  26S.W.  Rep.  993;  Clayton  r.  State  (Tex. 
sufficient  answer  to  this  inquiry.     It  is  Crim.  App.  1893),  22  S.  W.  Rep.  404; 
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defendant  concerning  his  commission  of  particular  offenses  which 
are  relevant  on  the  question  of  credibility.^  But  it  is  not  proper 
to  interrogate  him  concerning  offenses  which  in  their  nature  are 
not  inconsistent  with  the  veracity  of  the  offender.*  It  is  not 
proper  to  ask  him  if  he  has  been  indicted  for  a  particular  offense, 
because  an  indictment  is  merely  an  accusation  and  the  accused  is 
always  presumed  to  be  innocent  until  he  is  legally  convicted.* 
Neither  should  he  be  compelled  to  state  how  many  times  he  has 
been  arrested,  if  it  be  objected  that  such  evidence  is  not  material 
on  the  question  of  veracity,  because  an  arrest  proves  nothing  and 
no  inference  of  guilt  can  be  drawn  therefrom.*    Authority  is  not 

Childs  V,  State  (Tex.  Crim.  App.  1893),  People  f^.  Hamblin,  68  Cal.  loi ;  People 

32  S.  W.  Rep.  1039.  V.  lams,  57  Cal.  115;  Strong  v.  State, 

But  where  the  judgment  of  convic-  86  Ind.  214;  44  Am.  Rep.  292;  States, 

tion  has  been  reversed  and  a  new  trial  Carson,  66  Me.  116. 

ordered,  a  defendant  may  not,  at  the  It  is  reversible  error  to  permit  the 

second  trial,  be  asked  if  he  was  con-  prosecuting  officer  to  ask  the  defendant 

victed  of  the  offense  on  the  first  trial,  if  he  did  not  belong  to  the  Jesse  James 

Richardson  v.  State  (Tex.  Crim.  App.  gang,  Clarke  v.  State,  78  Ala.  474;  or^ 

1894),  27  S.  W.  Rep.  139.  in  a  prosecution  for  stealing  a  horse,  to 

In  Missouri^  it  is  reversible  error  to  ask  the  defendant  if  he  had  not  pre> 

compel  the  defendant  to  state  whether  viouslj  stolen  another  horse,  Elliott  v, 

he  has  previously  been  convicted  of  a  State,  34  Neb.  48. 

crime.     State  v.  Brent,  100  Mo.  531,  The  disparaging  questions  put  to  the 

citing  State  v.  McGraw,  74  Mo.  573;  defendant  must  either  be  relevant  to 

State  V,  Rugan,  68  Mo.  214;  State  v,  the  issue  on  trial,  or  such  as  tend  to  af- 

Turner,  76  Mo.  350;  State  t^.Mc Laugh-  feet  his  credibility  as  a  witness.     Peo- 

lin,  76   Mo.  320;  State  v.  Porter,  75  pie  v.  Crapo,  76  N.  Y.  288;  32  Am* 

Mo.  171 ;  State  v,  Douglass,  81  Mo.  231 ;  Rep.  302;  People  v.  Brown,  72  N.  Y* 

State  V.  Lewis,  80  Mo.  no;  State  v.  571;  28  Am.  Rep.  183;  Ryan  v,  Peo- 

Patterson,  88  Mo.  88 ;  57  Am.  Rep.  374;  pie,  79  N.  Y.  ^94;  People  v.  Oyer  & 

State  V,  Chamberlain,  89  Mo.  133.  Terminer  Ct.,  63  N.  Y.  460;  People  v. 

Baeord  of  OonTictlon.  —  The    record  Casey,  72  N.  Y.393;  People  v.  Noelke, 
of  the    defendant's    conviction  of  an  94N.  Y.  143;  46  Am.  Rep.  128. 
infamous  offense  may  always  be  intro-  It  is  not  permissible  to  ask  the  de- 
duced in  evidence,  to  affect  his  credibil-  fendant  if  he  had  not  left  another  state 
ity  as  a  witness  where  he  testifies  in  to  escape  payment  of  his  debts.  Holder 
his  own  behalf.     Prior  v.  State,  99  Ala.  v.  State,  50  Ark.  473. 
196;  Com.  V,  Sullivan,  150  Mass.  315;  8.  Ryan   v.  People,   79  N.   Y.  594, 
Com.  V,  Morgan,  107  Mass.  199;  State  affirming  i^Yiyin  (N.  Y.)  188;  Smiths. 
V.    Minor,    117    Mo.    302;     State  v.  State,  79  Ala.  21.     And  the  same  rule 
Farmer,  84  Me.  436;  People  i;.  Paschal,  obtains  in  civil  cases.     Van  Bokkelen 
68  Hun  (N.  Y.)344;  State  v.  McGuire,  v,  Berdell,  130  N.  Y.  145. 
15  R.I.  23;  Com.  f.  Barry,  8  Pa.  Co.  In  some  jurisdictions,  however,  the 
Ct.  Rep.  216.  rule   is  otherwise.      Warren   v.   State 

And    a    defendant    may    be     asked  (Tex.  Crim.  App.  1894),  26  S.  W.  Rep. 

questions     tending     to    identify    him  1082;   Hutchins  xk  State  (Tex.  Crim. 

with  the  record.  Com.  v.  Sullivan,  150  App.  1894),  26  S.  W.  Rep.  399.     Com- 

Mass.  315.  fare  People  v.  Foote,  93  Mich.  40. 

1.  People  V,  Noelke,  94  N.  Y.  137;  4.  People  v.  Brown,  72  N.  Y.  571; 

46  Am.  Rep.  128,  affirming  29  Hun  28   Am.  Dec.  183;  State   v.   Huff,  11 

(N.  Y.)  461;  People  v,  Irving,  95  N.  Nev.  26. 

Y.  541;  People  V.  Hooghkerk,  96  N.  Y.  In  People  v,  Crapo,  76  N.  Y.  288; 

149;  People  V,  Eckert,  2  N.  Y.  Crim.  32  Am.  Rep.  302,  the  prisoner  was  on 

Rep.  470;  People  v.  Reavey,  38  Hun  trial  for  breaking  into  an  outbuilding 

(N.  Y.)  418;  People  v.  Webster,   139  and  stealing  wheat.    The  prosecuting 

N.  Y.  73.  attorney  was  permitted  to  ask  the  de- 

3.  People  V,  O'Brien,  96  Cal.  180;  fendant  if  he  had   been  arrested  for 
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wanting,  however,  that  such  questions  are  permissible  in  the  face 
of  other  forms  of  objection.* 

In  the  absence  of  statutory  restriction,  a  defendant  may  be 
cross-examined  concerning  any  material  fact,  or  a  previous  state- 
ment of  his  own  which  is  inconsistent  with  his  testimony  at  the 
trial,  for  the  purpose  of  laying  a  foundation  for  impeaching  him 

bigamy,  and  the  defendant  was  com-  lowed  in  cross-examination  of  a  witness, 
pelled  to  answer  over  his  objection,  in  order  to  show  the  degree  of  credit 
This  was  held  error  on  the  ground  that  to  which  such  a  witness  is  entitled,  and 
the  matter  inquired  of  did  not  tend  to  it  is  not  necessary  to  consider  that 
discredit  the  witness.  The  court  said :  point  here."  But  when  the  question 
*'  It  did  not  legitimately  tend  to  impair  did  come  before  the  court,  upon  the  ob- 
the  credibility  of  the  prisoner  as  a  wit-  jection  that  it  did  not  tend  to  discredit 
ness  and  was  not  com|>etent  for  any  the  witness,  it  was  held  that  the  objec- 
purpose.  The  discretion  which  courts  tion  should  be  sustained.  People  v, 
possess  to  permit  questions  of  partic-  Elster  (Cal.  1884),  3  Pac.  Rep.  SSiS. 
ular  acts  to  be  put  to  witnesses,  for  the  In  People  z*:  Hamblfn,  68  Cal.  103, 
purpose  of  impairing  credibility,  should  the  court  said:  **  In  the  case  at  bar, 
be  exercised  with  great  caution  when  there  was  no  effort  whatever  made  to 
an  accused  person  is  a  witness  on  his  show  that  the  defendant,  the  witness, 
own  trial.  He  goes  upon  the  stand  had  ever  been  convicted  of  a  felony, 
under  a  cloud  ;  he  stands  charged  with  The  object  of  the  questions  seems  to 
a  criminal  offense  not  only,  but  is  have  been  to  make  evident  that  on 
under  the  strongest  possible  temptation  divers  occasions  he  had  been  arrested 
to  give  evidence  favorable  to  himself,  for  shooting  at  individuals.  There  the 
His  evidence  is,  therefore,  looked  upon  effort  to  discredit  him  stopped.  The 
with  suspicion  and  distrust,  and  if,  in  effect  of  this  may  have  been  to  create 
addition  to  this,  he  may  be  subjected  to  a  prejudice  in  the  minds  of  the  jury 
a  cross-examination  upon  every  inci-  against  the  defendant,  as  a  man  ready 
dent  of  his  life  and  every  charge  of  vice  with  a  pistol  to  shoot  at  those  who  had 
or  crime  which  may  have  been  made  incurred  his  displeasure.  Hence,  to 
against  him,  and  which  have  no  bear-  allow  the  questions  to  be  asked  and  to 
ing  upon  the  charge  for  which  he  is  compel  their  answer  was  error  preju- 
being  tried,  he  may  be  so  prejudiced  in  dicial  to  the  defendant." 
the  minds  of  the  jury  as  frequently  to  Hanoff  v.  State,  37  Ohio  St.  178;  41 
induce  them  to  convict  upon  evidence  Am.  Rep.  496,  appears  to  be  an  author- 
which  otherwise  would  be  deemed  in-  ity  to  the  contrary,  though  it  does  not 
sufficient.  It  is  not  legitimate  to  bolster  appear  upon  what  ground  the  objection 
up  a  weak  case  by  probabilities  based  to  the  question  in  that  case  was  based, 
upon  other  transactions.  An  accused  See  also  State  v.  Bacon,  13  Oregon 
person  is  required  to  meet  the  specific  143 ;  57  Am.  Rep.  8. 
charge  made  against  him  and  is  not  And  in  Taylor  v.  Com.  (Ky.  1892), 
called  upon  to  defend  himself  against  18  S.  W.  Rep.  852,  the  witness  volun- 
every  act  of  his  life.  Neither  in  Bran-  tarily  said  to  the  jury  that  he  was  a 
don  V.  People,  42  N.  Y.  265,  nor  in  peaceable  man  and  did  not  intend  to 
People  V.  Connors,  50  N.  Y.  240,  was  shoot  the  prosecuting  witness,  where- 
the  point  of  relevancy  upon  the  ques-  upon  the  prosecuting  attorney  asked 
tion  of  credibility  presented.  In  each  him  if  he  had  not  had  similar  difficulties 
case,  the  ground  of  objection  was  spe-  with  a  number  of  his  neighbors.  This, 
cific  and  did  not  involve  that  point.*'  the  court  said,  was  not  proper  cross- 
In  People  V,  McCauley,  45  Cal.  146,  examination;  but  refused  to  reverse  the 
the  objection  was  that  an  arrest  for  judgment  as  he  had  put  his  own  charac- 
a  former  offense  did  not  prove  the  ter  as  a  peaceable  and  inoffensive  man 
prisoner  guilty  of  the  offense  for  which  in  issue.  See  also  State  v.  Merrimao. 
she  was  then  being  tried,  and  the  court  34  S.  Car.  16. 

overruled  the  objection  made  on  this  1.  People  v.  Larsen  (Utah,  1894),  37 

ground.    This  decision  was  affirmed  by  Pac.  Rep.  258;  Parker  v.  State  (Ind. 

the  supreme  court,  saying:  "The  n*-  1894),  3«;  N.  E.  Rep.  1105;  Jackson  r. 

ture  of  the  objection  taken  does  not  State    (Tex.  Crim.  App.  1894),  26  S. 

present  the  question  of  the  latitude  al-  W.  Rep.  194,  622 ;  State  v.  Murphy, 
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by  giving  proof  of  such  fact  or  statement.*  But  here  the  rule  is 
the  same  as  in  the  impeachment  of  other  witnesses,  and  the  prose- 
cution is  bound  by  his  answer  to  any  question  which  is  not  ma- 
terial to  the  issue  on  trial  and  will  not  be  permitted  to  call  other 
witnesses  to  contradict  him  as  to  such  matter.'  In  such  case,  if 
the  question,  were  it  put  to  a  witness  for  the  prosecution  on  his 
direct  examination,  would  be  objectionable  as  being  no  part  of  the 
state's  case,  it  is  collateral  and  the  prosecution  is  bound  by  the 
defendant's  answer.* 
c.  Instructions  on  Credibility  of  the  Defendant. — It 

is  proper  for  the  court  to  instruct  the  jury  that  they  may  con- 
sider the  fact  that  the  defendant  is  a  witness  testifying  in  his  own 
behalf,  and  the  interest  which  he  has  at  stake  in  the  event  of  the 
trial,  when  they  are  determining  the  credibility  of  his  testimony.* 

45  La.  Ann.  958;  People  f.  Foote,  93  73;  McKeone  v.  People,  6  Colo.  346; 
Mich.  38.  George  v.  State,   16  Neb.  318;  Hill  v. 

1.  State  V,  Red,  53  Iowa  69;  State    State,  91  Tenn.  521. 

i\  Abrams,  11  Oregon  169;  People  v.  In  Marx  v»  People,  63  Barb.  (N.  Y.) 
Eckert,  2  N.  Y.  Crim.  Rep.  482 ;  Wey-  619,  the  court  said :  "  The  same  rules 
man  v.  People,  4  Hun  (N.  Y.)  511 ;  a/'  of  evidence  must  govern  the  examina- 
firmed  62  N.  Y.  623 ;  Greenfield  v,  tion  of  a  prisoner  when  he  avails  him- 
People,  13  Hun  (N.  Y.)  242;  retfersed,  self  of  his  privilege  to  become  a  witness 
on  other  grpunds,  74  N.  Y.  277 ;  Com.  as  apply  to  anj  other  witness.  One  of 
V.  Tolliver,  119  Mass.  315;  State  v.  these  is  that  a  part}' cannot,  upon  cross- 
Phelps  (S.  Dak.  1894),  59  ^*  ^-  ^^P*  examinationof  a  witness  for  the  adverse 
47i;Statev.Kennade,i2i  Mo.405;Ma7  partjs  draw  out  collateral  statements 
v.  State  (Tex.  Crim.  App.  1894),  24  S.  not  material  to  the  issue  on  trial  and 
W.  Rep.  910;  Huffman  v»  State,  28  then  contradict  such  statements.  He 
Tex.  App.  174;  Bell  v.  State,  31  Tex.  is  concluded  by  the  answer  of  the  wit- 
Grim.  Rep.  276;  Hicks  v.  State,  99  Ala.  ness.*' 

169;  State  V,  Walsh,  44  La.  Ann.  1122;  For  the  rule  as  to  witnesses  general- 
State  V.  Crane,  110  N.  Car.  530.  See  ly,  see  Stokes  v.  People,  53  N.  Y.  175; 
also  State  v,  Avery,  113  Mo.  475.  19  Am.  Rep.  492;  Carpenter  v.  Ward, 

Where  a  defendant  does  not  testify,  30  N.  Y.  243;  Chapman  v.  Brooks,  31 

his  testimony  at  a  former  trial  of  the  N.  Y.  87 ;  Kirkpatrick  f .  New  York 

case  may  not  be  contradicted  for  the  Cent.,  etc.,   R.  Co.,    79    N.   Y.    243 ; 

purpose  of  discrediting  him.     State  v.  Hooper    v.   Browning,    19   Neb.    420; 

Brownson,  42  La.  Ann.  186.  Frederick   v,    Ballard,    16    Neb.   565; 

And  where  he  does  testify,  it  is  error  Farmers'  L.  &  T.  Co.  v,  Montgomery, 

to  permit  him,  over  his  objection,  to  be  30    Neb.    39;    Hildeburn    v,    Curran, 

cross-examined  as  to  whether,  at  a  for-  65  Pa.   St.  59 ;   Schuster  v.  State,  80 

mer  trial  for  a  similar  offense,  he  raised  Wis.  107. 

a  somewhat  similar  issue  by  his  testi-  8.  George  v.  State,  16  Neb.  321. 

mony  and  was  contradicted  by  other  4.  State   v,   Maguire,  113  Mo.  670; 

witnesses.      Com.     ^^     Lannan,     155  State  r.  Young,  105  Mo.  634;  State  v. 

Mass.  169.  Cook,  84  Mo.  40;  State  v.  Noeninger, 

Where  the  question  is  not  permis-  108  Mo.  166;  State  v.  Ihrig,   106  Mo. 

sible  except  for  the  purpose  of  impeach-  267;  State  v.  Brooks,  99  Mo.  142;  State 

ing  the  witness,  the  prosecuting  attor-  v.  Maguire,  69  Mo.  197 ;  State  zk  Zorn, 

ne^  should  announce  its  purpose  when  71  Mo.  415;  State  v.  McGinnis,  76  Mo. 

it  IS  asked.    State  r.  Kennon,  45  La.  328 ;  State  v.  Brent,  104  Mo.  531 ;  State 

Ann.  1 192.  V,  Morrison,  104  Mo.  638;  Faulkner  v» 

2,  People  V,  Ware,  29  Hun  (N.  Y.)  Territory  (N.  Mex.  1892),  30  Pac.  Rep. 
73;  o/S'rOTei/,  without  opinion, 92  N.  Y.  905;  Territory'  v.  Romine,  2  N.  Mex. 
53;  Rosenweig   v.  People,  63   Barb.  114;  Davis  v.  State,  31  Neb.  247;  St. 

(N.  Y.)  639;  People  v.  Webster,  68  Louis  v.  State,  8  Neb.  405;  Com.  v. 
Hun  (N.  Y.)  19;  affirmed  139  N.  Y.     Orr,  138  Pa.  St  276. 
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But  it  is  error  to  instruct  the  jury  that  they  are  not  bound  to  be- 
lieve him  or  treat  his  testimony  the  same  as  that  of  other 
witnesses.^  It  is  error  for  the  court  to  tell  the  jury,  or  even  inti- 
mate to  them,  that  they  are  at  liberty  to  disregard  the  defendant's 
testimony.  He  has  a  right  to  have  his  testimony  go  before  the 
jury  without  any  suggestion  from  the  bench  that  they  may  dis- 
regard it.'  Thus,  an  instruction  that  the  defendant  is  a  compe- 
tent witness  in  his  own  behalf,  and  his  evidence  should  not  be  dis- 
regarded by  the  jury  for  the  reason  alone  that  he  is  the  defendant 
on  trial,  is  erroneous  in  that  it  tells  the  jury,  by  implication,  to 
discard  the  defendant's  testimony  on  some  ground.*  So,  also,  it 
is  improper  to  instruct  the  jury  that  they  may  believe  the  testi- 
mony of  the  defendant  if  it  is  corroborated,  and  disbelieve  it  if  it 
is  contradicted.* 

An  instruction  that  the  jury  should  meanor  of  a  defendant  during  his  trial 
regard  the  defendant  as  every  other  for  crime  when  he  is  not  examined  as  a 
witness  is  regarded,  taking  into  consid-  witness,  or  while  he  is  not  being  exam- 
era  tion  his  appearance,  his  manner,  the  ined  as  a  witness,  is  to  be  regarded  in 
reasonableness  of  his  story,  and,  above  the  light  of  evidence,  or  that  it  can  be 
all,  the  fact  that  he  is  the  accused,  is  taken  into  consideration  by  the  jury  in 
not  erroneous,  as  the  accused  is  not  en-  arriving  at  a  verdict.  In  two  instances 
titled  to  have  his  testimony  considered  within  the  knowledge  and  recollection 
as  that  of  a  disinterested  witness.  State  of  the  writer  of  this  opinion,  men  on 
V.  Fiske,  63  Conn.  388;  People  v,  Cro-  trial  for  grave  crimes  have  made  as- 
nin,  34  Cal.  191;  People  r/.  Morrow,  60.  saults  upon  witnesses  who  testified 
Cal.  142  ;  People  v,  Nichols,  62  Cal.  518.  against  them,  and  this  during  the  trials 

1.  Sullivan  v.  People,  114  111.  24;  and  in  the  presence  of  the  jury.  As- 
Chambers  v.  People,  105  111.  409.  Com-  suming  that  in  such  cases  the  defend- 
^are  People  v,  Cowgill,  93  Cal.  598.  ants  were  examinedas  witnesses  in  their 

It  is  error  to  instruct  the  jury  that  own  behalf,  it  would  have  been  unjust, 
the  defendant's  interest  in  the  result  of  and  highly  detrimental  to  the  rights  of 
the  prosecution  tends  to  discredit  him.  said  defendants,  if  the  trial  judge  had 
Pratt  V.  State,  56  Ind.  179;  Greer  v.  instructed  that  in  determining  Sie  de- 
State,  53  Ind.  420 ;  Bradley  v.  State,  31  gree  of  credibility  that  should  be  ac- 
Ind.  492.  corded  to  the  testimony  of  such  defend- 

2.  Buckley  v.  State,  62  Miss.  705;  ants,  the  jury  had  the  right  to  take 
Woods  V,  State,  67  Miss.  575;  Town-  into  consideration  the  demeanor  and 
send  V.  State  (Miss.  1892),  12  So.  Rep.  conduct  of  said  defendants  during  their 
209;  Lambert  t;.  People,  34  111.  App.  trials.  We  think  that  it  is  improper  to 
637;  Andrews  v.  State,  21  Fla.  598.  authorize  a  jury  to  consider,  in  arriving 

3.  State  V,  Austin,  113  Mo.  538;  State  at  a  verdict,  anything  that  is  other  than 
V,  Hobbs,  117  Mo.  620.  the  law  or  the  evidence  in  the  case." 

In  Purdy  v.  People,  140  111.  46,  the  4.  State  v.  Seaton,  106  Mo.  198. 
trial  judge  instructed  the  jury  that  they  In  Hicks  v.  U.  S.,  150  U.  S.  450,  the 
had  a  right  to  consider  the  conduct  of  defendant  went  on  the  stand  and  tes- 
the  defendant  during  the  trial  as  well  tified  as  a  witness  in  his  own  behalf, 
as  when  he  was  on  the  witness  stand.  The  trial  court  gave  the  following  in- 
For  this  error  the  judgment  was  re-  struction  concerning  his  credibility: 
versed.  The  supreme  court  said  :  **A  "The  defendant  has  gone  upon  the 
person  charged  with  crime  can  be  ex-  stand  in  this  case  and  made  his  state- 
amined  as  a  witness  only  at  his  own  re-  ment.  You  are  to  weigh  its  reasonable- 
quest,  and  so  when  he  voluntarily  as-  ness,  its  probability,  its  consistencj, 
sumes  the  character  of  a  witness,  it  is  and,  above  all,  you  consider  it  in  the 
proper  to  apply  to  him  the  rules  which  light  of  the  other  evidence,  in  the  light 
apply  to  other  witnesses.  But  we  are  of  the  other  facts.  If  he  is  contradicted 
not  advised  that  it  has  ever  been  adjudi-  hy  other  reliable  facts,  that  goes  against 
cated  or  held  that  the  conduct  and  de-  him,  goes  against  his  evidence.    You 
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d.  Comment  on  Defendant's  Failure  to  Testify — (i) 

By  the  Court. — Statutes  making  defendants  in  criminal  cases  com- 
petent to  testify  in  their  own  behalf,  very  generally  provide  that 
the  fact  that  the  prisoner  prefers  not  to  go  upon  the  witness 
stand  shall  raise  no  presumption  against  him,  and  many  of  them 
forbid  all  allusion  to  the  fact  by  the  court  or  counsel.  In  the  absence 
of  the  latter  provision,  the  court  may  instruct  the  jury  that  the 
accused  may  be  a  witness  if  he  chooses  to  do  so,  but  that  the 
fact  that  he  does  not  testify  creates  no  presumption  against  him 
and  should  not  be  considered  by  them.^     The  court,  however,  is 

maj  explain  it,  perhaps,  on  the  theory  case/'     And  after  quoting  that  part  of 

of  an  honest  mistake  or  a  case  of  forget-  the  charge  which  bears  on  this  subject, 

fulness.     But  if  there  is  a  conflict  as  to  the  court  continued :  '*  It  is  not  easj  to 

material  facts  between  his  statements  say  what   effect    this  instruction    had 

and  the'  statements  of  the  other  wit-  upon  the  jury.     If  this  were  the  only 

nesses,  who  are  telling  the  truth,  then  objectionable  language  contained  in  the 

you    would  have  a  contradiction   that  charge,  we  might  hesitate  in  saying  that 

would  weigh   against    the    statements  it  amounted  to  reversible  error.     It  is 

of  the  defendant  as  coming  from  such  not  unusual  to  warn  juries  that   they 

witnesses.      You  are   to  consider  his  should  be  careful  in  giving  effect  to  the 

interest  in  this  case ;  you  are  to  con-  testimony  of  accomplices,  and,  perhaps, 

aider  his  consequent  motive  growing  a  judge  cannot  be  considered  as  going 

out  of  that  interest,  in  passing  upon  the  out  ol  his  province  in  giving  a  similar 

truthfulness  or  falsity  of  his  statement,  caution  as  to  the  testimony  of  the  ac- 

He  is  in  an  attitude,  of  course,  where  cused  person.    Still  it  must  be  remem- 

any  of  us,  if  so  situated,  would  have  a.  bered  that  men  may  testify  truthfully, 

large  interest  in  the  result  of  the  case,  although  their  lives  hang  in  the  balance, 

the    largest,  perhaps,   we  could    have  and  that  the  law,  in  its  wisdom,  has  pro- 

under  any  circumstances  in  life,  and  vided  that  the  accused  shall  have  the 

such  an  interest,  consequently,  as  might  right  to  testify  in  his  own  behalf.  Such 

cause  us  to  make  statements  to  influence  a  privilege  would  be  a  vain  one  if  the 

a  jury  in  passing  upon  our  case  that  judge,  to  whose  lightest  word  the  jury 

would   not  be  governed  by  the  truth,  properly  enough  give  a  great  weight, 

We  might  be  led  away  from  the  truth  should  intimate  that  the  dreadful  con- 

because  of  our  desire.    Therefore,  it  is  dition  in  which  the  accused  finds  him- 

but  right  and  it  is  your  duty  to  view  self  should   deprive   his  testimony  of 

the  statements  of  such  a  witness  in  the  probability.      The  wise   and    humane 

light  of  his  attitude,  and  in  the  light  of  provision  of  the  law  is  that  the  person 

other  evidence."  This  charge  was  held  chained  shall,  at  his  own  request,  but 

erroneous.    The  Supreme  Court  of  the  not  otherwise,  be  a  competent  witness. 

United    States    said:      "The    learned  The  policy  of  this  enactment  should 

judge  therein  suggests  to  the  jury  that  not  be  defeated  by  hostile  comments  of 

there  was  or  might  be  a  conflict  as  to  the  trial  judge,  whose  duty  it  is  to  give 

material  facts  between  the  statements  reasonable  effect  and  force  to  the  law." 

of  the  accused  and  the  statements  of  the  1.  Ruloff  v.   People,  45  N.  Y.  213; 

other  witnesses,  who  are   telling  the  State  v,  Cameron,  40  Vt.  555. 

truth,  and  that  then  you  would  have  a  In  People  v.  Hayes,  140  N.  Y.  496, 

contradiction  that  would  weigh  against  the  trial  court  instructed  the  jury  that 

the   statements    of    the    defendant    as  the  defendant  was  not  bound  to  go  on 

coming  from  such  witnesses.    The  ob-  the  stand,  that  he  could  say  to  the  pros- 

vious  objection  to  this  suggestion  is  in  ecution,  "  Prove  your  case  against  me. 

its  assumption  that  the  other  witnesses.  It  is  my  judgment  that  the  situation  is 

whose  statements  contradicted  those  of  such  that  I  am  not  bound  to  take  the 

the  accused,  were  telling  the  truth.  The  witness  stand,  and   the  law  gives  me 

learned  judge  further,  in  his  instruction,  that  right  and  the  law  gives  me  that 

argued  to  the  jury  that  in  considering  privilege,"  and,  further,  charged  that 

the  personal  testimony  of  the  accused  the  law  says  there  is  no  presumption  to 

they  should  consider  his  interest  in  this  be  taken  against  a  defendant  by  reason 
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not  bound  to  give  this  instruction  in  the  absence  of  a  request 
from  the  defendant.^  In  giving  the  instruction,  the  court  should 
be  careful  to  use  no  language  which  may  suggest  to  the  minds  of 
the  jurors  that  they  are  at  liberty  to  consider  the  defendant's 
failure  to  take  the  witness  stand.  Thus,  it  is  reversible  error  to 
instruct  the  jury  that  nothing  is  to  be  presumed  against  the  de- 
fendant himself  for  not  testifying  in  his  own  behalf,  but  that  the 
failure  of  the  defendant  to  produce  evidence  which  it  is  in  his 
power  to  produce  is  a  proper  matter  for  their  consideration,*  un- 
less it  be  made  plain  to  the  minds  of  the  jurors  that  the  latter 
statement  refers  to  the  defendant's  failure  to  produce  other  wit- 
nesses and  does  not  impliedly  authorize  them  to  consider  his  own 
failure  to  testify.*  Where  the  statute  expressly  forbids  any  allu- 
sion to  the  defendant's  silence  by  the  court  or  counsel,  the  court 

of  the  fact  that  he  does  not  take  the  fenses  competent  witnesses,  provides 

witness  stand.  The  charge  was  criticised  that  their  n^lect  or  refusal  to  testify 

on  the  ground  that  the  language  which  shall  not  create  any  presumption  against 

the  judge  put  into  the  mouth  of  the  de-  them.    This  provision  conforms  to  ar- 

fendant  amounted  to  a  covert  insinua-  tide   12  of  the  declaration  of  rights, 

tion  that  the  situation  was  such  that  it  which  declares  that'  no  subject  shall  be 

would  be  disastrous  to  the  defendant  if  compelled  to  furnish  evidence  against 

he  took  the  stand.     Peckham,  J.,  deliv-  himself.    Since  this  class  of  defendants 

ering  the  opinion  of  the  court,  said  :  are  allowed  to  testify,  if  they  will,  there 

"  I  think  the  criticism  ill-founded.    The  is  some  danger  that  if  one  exercises  his 

jury  were  plainly  instructed  as  to  the  right  of  silence,  a  jury  will  look  upon 

law  and  the  rights  of  the  defendant,  it  as  a  proper  matter  to  weigh  against 

The   insinuation  suggested   would   be  him  in  considering  the  question  of  his 

unwarranted  from  the  language  used,  guilt.    It  is  important  that  courts  should 

On  the  contrary,   the  natural  interpre-  carefully  guard  his  constitutional  right 

tation  would  be  that  the  defendant  re-  There  is  reason  to  apprehend  that  it 

garded   the   situation   as    one    wholly  was  not  guarded  as  it  should  have  been 

lacking  in  proof  of  guilt,  and  he  was  in  this  case.    For  though  the  jury  were 

under  no  obligation  to  go  on  the  stand  told  that  nothing  was  to  be  presumed 

and  explain  what  as  yet  required  no  against  the  defendant  herself  for  not 

explanation.  The  case  of  RulofTv.  Peo-  testifying  in  her  own  behalf,  they  were 

pie,  45  N.  Y.  222,  is  authority  for  the  also  told  that  the  failure  of  a  defendant 

correctness  of  the  course  pursued  by  to  produce  evidence  which  it  was  in  his 

the  learned  judge.'*  power  to  produce  to  meet  the  evidence 

1.  In  State  v,  Stevens,  67  Iowa -559,  adduced  by  the  commonwealth,  was  a 
the  court  said  :  "The  defendant  did  not  competent  and  proper  matter  for  them 
testify  in  his  own  behalf.  His  counsel  to  weigh  in  considering  the  question  of 
now  urge  that  the  court  erred  in  not  his  guilt.  They  were  not  told  that  this 
instructing  the  jury  that  this  fact  was  last  remark  did  not  apply  to  his  own 
not  to  be  considered  to  his  prejudice,  testimony,  but  merely  to  his  failure  to 
Had  such  instruction  been  requested,  it  produce  other  witnesses;  nor  was  it 
doubtless  would  have  been  given.  In  otherwise  qualified.  The  omission  of 
the  absence  of  this  request,  we  do  not  every  qualification  might  lead  the  jury 
think  it  was  the  duty  of  the  court  to  to  understand  that  though  his  n^lect 
allude  to  the  matter.  It  cannot  be  to  testify  did  not  raise  a  presumption 
presumed  that  defendant's  case  was  against  him,  yet  they  might  weigh  the 
prejudiced  by  his  silence,  in  the  absence  fact,  and  allow  it  to  have  such  influence 
of  any  allusion  thereto  by  the  state,  the  as  they  thought  it  deserved.  The  in- 
court,  or  any  person  connected  with  the  struction  was  at  least  equivocal  in  a 
case."  matter  where  it  ought  to  have  been 

2.  In  Com.  v,  Harlow,  no  Mass.  411,  clear,  and  we  fear  it  operated  unfavor- 
the  court  said:  '*  The  Statute  of  1870,  ably  to  the  defendant.'* 

ch.  393,  ^   I,  which  makes  defendants        8.  In  State  t\  0*Grady,  65  Vt.  69, 
who  are  charged  with  crimes  and  of-    the  trial  court  instructed  the  jury  as 
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is  not  authorized  to  instruct  the  jury  on  this  subject  even  when 
requested  to  do  so  by  the  defendant  himself.^  And,  under  such 
a  statute,  it  is,  of  course,  reversible  error  for  the  court,  sua  sponte 
to  call  the  attention  of  the  jury  to  the  defendant's  silence.* 

(2)  By  Counsel  for  the  Prosecution, — As  it  is  the  defendant's 
constitutional  privilege  to  remain  silent,  if  he  prefers  to  do  so,  it 
is  highly  improper,  and,  indeed,  unprofessional,  for  the  prosecut- 
ing attorney  to  comment  on  his  failure  to  testify ;  and  it  is  fatal 
error  for  the  court  to  permit  such  comments  in  the  face  of  the 
defendant's  objection,*  and  the  fact  that  the  prisoner's  own  coun- 
sel alludes  to  the  matter  and  enlarges  on  the  defendant's  legal 

follows:  "The  evidence  of  the  state  a  competent    witness;    nor  shall   the 

is  uncontradicted  by  any  evidence  in-  neglect  or  refusal  to  testify  create  any 

traduced  on  the  part  of  the   respon-  presumption    against    the  defendant; 

dent.   The  respondent  has  not  testified,  nor  shall  such  neglect  be  alluded  to  or 

The  mere  fact  that  he  has  not  testi-  commented  upon   by  the  prosecuting 

fied  is   not  to  be  taken  against  him.  attorney  or  by  the  court.     Under  this 

You  have  no  right  to  consider  that  section  it  has  been  held  that  the  court 

fact,  but  you  have  a  right  to  consider  has   no  authority  to  instruct  the  jury 

the  fact  that  the  evidence  introduced  concerning  the  prisoner's  silence*  even 

by  the    state    has    not    been    contra-  when  expressly  requested  to  do  so  by 

dieted  only  so  far  as  it  may  be  con-  the  defendant  himself.    State  v,  Pearce, 

tradicted  in   and  of  itself."    This  in-  56  Minn.  226. 

struction  was  excepted  to  on  the  In  State  v.  Robinson,  117  Mo.  663, 
ground  that  it  impliedly  authorized  the  the  court  said  :  **  Another  instruction 
jury  to  consider  the  defendant's  silence,  it  is  said  the  court  ought  to  have  given, 
but  it  was  held  that  the  exception  was  and  that  was  to  the  enect  that  if  a  par- 
not  well  taken.  The  appellate  court  ty  accused  fail  to  testify,  such  fail- 
said  :  '*  The  court  pointedl}'  told  the  ure  shall  not  create  any  presumption 
jury  they  had  no  right  to  consider  the  against  him.  There  was  no  error  in  re- 
fact  of  his  neglect  or  refusal  to  testify  fnsing  such  an  instruction.  Section  42 19, 
against  him.  In  coupling  the  right  to  Rev.  Stats.  1889,  is  the  one  relied  on  to 
consider  the  fact  that  the  evidence  in-  sustain  this  view,  but  the  concluding 
troduced  bv  the  state  had  not  been  words  of  that  section  provide  that  such 
contradicted  with  this  announcement,  failure  to  testify  shall  not  be  referred 
the  court  did  not  commit  any  legal  to  by  any  attorney  in  the  case,  nor  be 
error.  If  it  impliedly  told  the  jury  considered  by  the  court  or  jury  before 
that  they  might  consider  the  fact  that  whom  the  trial  takes  place.  If  the 
the  respondent  had  not  called  other  court  had  given  such  an  instruction,  it 
witnesses  who  were  present,  to  contra-  would  have  disobeyed  the  spirit  if  not 
diet  the  witnesses  of  the  state  as  bear-  the  letter  of  the  law.'' 
ing  upon  the  credibility  of  the  latter,  2.  Baker  v.  People,  105  III.  452. 
this  was  only  adapting  its  charge  to  8.  Wilson  v.  U.  S.,  149  U.  S.  60; 
the  facts  and  circumstances  of  the  People  v.  T)-ler,  36  Cal.  522 ;  Austin  v, 
case.  The  court  should .  always  adapt  People,  102  III.  261 ;  Angelo  v.  People,  96 
its  charge  to  the  facts  and  testimony  III.  209;  36  Am.  Rep.  132;  Quinn7^Peo- 
of  the  case.  We  do  not  think  the  jury  pie,  123  111.  333;  Watt  v.  People,  126  III. 
could  thereby  have  obtained  the  im-  9;  McDonalds.  People,  126  111.  155; 
pression  that  they  could  consider  the  Jackson  v.  People,  10  111.  App.  519; 
fact  that  the  respondent  had  not  testi-  Long  v.  State,  56  Ind.  182 ;  26  Am. 
fied  as  any  evidence  against  him."  Rep.  19;  Knight  v.  State,  70  Ind.  375; 
1.  In  Gen.  Stats,  of  Minnesota^  tit.  i,  Morrison  v.  State,  76  Ind.  338 ;  Showal- 
^^' 73i  ^  7i  it  is  provided  that  on  the  trial  ter  t;.  State,  84  Ind.  563;  Coleman  v, 
ofall  indictments,  complaints,  and  other  State,  11 1  Ind.  563;  State  v.  Graham, 
proceedings  against  persons  charged  62  Iowa  in;  State  v,  Ryan,  70  Iowa 
with  the  commission  of  crimes  or  of-  154;  State  v,  Balch,  31  Kan.  465;  State 
fenses,  the  person  so  charged  shall,  at  his  v.  Mosley,  31  Kan.  355 ;  State  v.  Tenni- 
request,  but  not  otherwise,  be  deemed  son,  42  Kan.  330;   Com.  v,  Scott,  123 
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right  to  refrain  from  testifying,  does  not  change  the  rule  so  far  as 
the  prosecution  is  concerned.*  In  jurisdictions  where  the  statute 
merely  provides  that  the  defendant's  silence  shall  raise  no  presump- 
tion against  him,  the  court  may  repair  the  injury  by  rebuking  the 
prosecuting  attorney,  advising  the  jury  of  the  defendant's  legal 
rights,  and  promptly  instructing  them  to  disregard  the  objection- 
able remarks.*  But  in  other  jurisdictions,  where  all  comment  on 
the  silence  of  the  accused  is  forbidden  by  statute,  it  is  held  that 
prejudicial  comments  on  the  defendant's  failure  to  testify  cannot 
be  cured  by  the  interposition  of  the  trial  court.* 

Mass.  239;  25  Am.  Rep.  87;  Com.  t;.  constitutional  and   legal   right  in  this 

Worcester,  141  Mass.  58 ;  Yarbrough  v.  respect.    .     .          The  course  of   the 

State,  70  Miss.  593 ;  Eubanks  v.  State  closing  argument  for  the  prosecution 

(Miss.  1890),  7  So.  Rep.  462 ;   State  v,  tended  to  persuade  the  ]\\ry  that  the 

Moxley,  102  Mo.  374;  State  t'.  Jackson,  omission  of  the  defendants  to  testify 

95  Mo.  623 ;  State  v.  Martin,  74  Mo.  implied  an  admission  or  a  conscious- 

547;  State  V.  Brownfield,  15  Mo.  App.  ness  of  the  crime  charged,  and  the  pre- 

593 1  Stover  T^.  People,  56  N.  Y.  315;  siding  judge,    in    permitting   such   a 

Crandall  v.  People,  2  Lans.  (N.  Y.)  course  of  argument  against  the  objec- 

309;  People  V.  Forbes,  52  Hun  (N.  Y.)  tion  of  the  defendants,  and  in  ruling 

30;  People  t^.  Doyle,  58  Hun  (N.  Y.)  that  the   prosecuting  attorney  had  a 

535*  State  v.  Hull  (R.  I.  1893),  26  Atl.  right  to  comment  on  the  reasons  which 

Rep.  191;  State  v,  Howard,  35  S.  Car.  the  defendants*  counsel  gave  for  their 

197 ;   Staples  v.  State,  89  Tenn.  231 ;  not  going  upon  the  stand  and  testifying 

Hunt  V,  State,    28    Tex.    App.    149;  in  their  behalf,  and,  also,  to  give  the 

Mcpherson  v.  State  (Tex.  App.  1890),  reasons  which   the  government   con- 

15  S.  W.  Rep.  174;   Reed  v.  State,  29  tended  really  existed  for  their  not  tes- 

Tex.  App.  449;  Johnson   v.   State,  31  tifying,  committed  an  error  which  was 

Tex.  Crim.  Rep.  464;  Alvilla  v.  State,  manifestly   prejudicial  to  the  defend- 

32  Tex.  Crim.  Rep.  136;  State  v,  Chis-  ants,  and  which  obliges  this  court  to 

nell,  36  W.  Va.  659;  Martin  v.  State,  set  aside  the  verdict  and  order  a  new 

79  Wis.  165.  trial." 

And  where  the  defendant  has  testi-  2.  State  v.  Howard,  35  S.  Car.  197; 
fied,  it  is  error  to  permit  the  prosecut-  Com.  t;.  Worcester,  141  Mass.  58;  Calk- 
ing attorney  to  comment  on  the  fact  ins  v.  State,  18  Ohio  St.  366 ;  98  Am. 
that  he  did  not  testify  at  a  former  Dec.  121 ;  Crandall  v.  People,  2  Lans. 
trial  of  the  same  case.  Richardson  v,  (N.  Y.)  309;  State  v.  Chisnell,  36  W. 
State  (Tex.  Crim.  App.  1894),  27  S.  W.  Va.  659;  People  v.  Hess,  85  Mich.  132; 
Rep.  139.  Nicholls  v.  State,  68  Wis.  416;  Martin 

In  Maine,  it  was  formerly  held  that  v.  State,  79  Wis.  165;  State  v.  Hull  (R. 
the  defendant's  failure  to  testify  was  a  I.  1893),  26  Atl.  Rep.  191 ;  U.  S.  f . 
proper  subject  for  comment  by  the  Kuntze,  2  Idaho  446. 
prosecuting  attorney.  State  v.  Law-  It  is  error  for  the  court  to  refuse  a 
rence,  57  Me.  574;  State  v.  Bartlett,  55  proper  instruction  on  this  subject. 
Me.  220:  State  v.  Cleaves,  59  Me.  299 ;  even  though  the  prosecuting  attoraej 
8  Am.  Rep.  422.  But  it  is  held  that  admitted  in  the  presence  of  the  jur/ 
the  Statute  of  1879,  ch.  92,  ^  i;  Rev.  that  he  had  transgressed  the  bounds  of 
Stats.,  ch.  134,  ^  19,  now  prohibits  such  propriety  in  commenting  on  the  de- 
comment  in  that  state.  State  v.  Banks,  fendant's  failure  to  testify.  People  v, 
78  Me.  490.  Rose  (Supreme  Ct.),  4  N.  Y.  Supp. 

1.  In  Com.  V,  Scott,  123  Mass.  241;  787;    Staples  v.  State,  89  Tenn.  231; 

25  Am.  Rep.  87,  Graj',  C.  J.,  said:  "As  Wilson  v.  U.  S.,  149  U.  S.  65. 

there  is  danger  that  the  jury,  knowing  8.  Quinn  v.  People,  123  111.  333;  An- 

that  the  law  now  permits  a  defendant  gelo  v.   People,  96  111.   209;   36  Am. 

to  testify,  may  draw  inferences  against  Rep.  132 ;  Jackson  v.   People,  18  III* 

him   from   his  omission  so  to  do,  his  App.  519;  Long  t^  State,  56  Ind.  182; 

counsel   may  properly,   in  addressing  29  Am.  Rep.   19;  Knight  v.  State,  70 

the  jury,  insist  and  enlarge  upon  his  Ind.  375;  State  v,  Graham,  62  Iowa 
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It  seems  that  an  incidental  allusion  to  the  defendant's  right  to 
testify,  made  in  good  faith  by  counsel  for  the  prosecution,  in  his 
argument  to  the  court  on  the  admissibility  of  evidence,  and  not 
intended  to  be  heard  by  the  jury,  is  not  a  fatal  violation  of  the 
statute.^  But  if  it  is  evident  that  the  attorney  adopts  this  course 
as  an  adroit  method  of  doing  indirectly  what  the  law  prohibits 
his  doing  directly,  it  is  as  much  a  violation  of  the  rights  of  the 
accused  as  if  the  remarks  had  been  addressed  directly  to  the  jury.^ 

io8;  Hunt  v.  State,  28  Tex.  A  pp.  149;  court  or  jury.     Under  the   statute,   we 

Alvilla  V.  State,  32  Tex.  Crim.  Rep.  are  not  permitted  to  inquire  whether 

156;  State  t;.  Ahem,  54  Minn.  195.  the    defendant    was    prejudiced.     This 

In  Brazell  V.  State  (Tex.  Crim.  App.  must  be  conclusively  presumed.    The 

1894),  ^^  ^*  ^*  ^cp>  7231  counsel  for  attorney  general  insists  that  the  statute 

the  state  referred  to  evidence  adduced  should  be  so  construed  as  to  apply  to  a 

by  the  prosecution  concerning  the  pris-  case  where  the  attention  of  the  jury  is 

oner*8  whereabouts  at  the  time  the  of-  directly  called   to  such  a  fact,  or  that 

Cense  was  committed,  and  then,  facing  such  a  direct  reference  thereto  is  made 

the  defendant,  said:  "Now  where  does  as  in  all   probability  would  create  a 

he  saj  he  was  if  he  was  not  there  }^  prejudice   in  the  minds  of  the  persons 

Upon  objection  being  made,  the  court  composing  the  jury.     It  seems   to   us 

admonished  the  counsel  to  refrain  from  that  if  such  had  t>een  the  legislative 

remarks  on  that  subject,  and  instructed  thought,  apt  words  would   have  been 

the  jury  not  to  consider  them.    The  used  to  express  it.     If  reference  can  be 

judgment  of  conviction  was,  neverthe-  made  to   the  fact  that  the  defendant 

less,  reversed,  the  court  saying  that  the  has  not  testified  in  his  own  behalf  in 

interposition  of  the  trial  court  did  not  arguments  to  the  court,  then  such  a  ref- 

cure  the  vice.  erence  may  be  made  in  every  case  and 

1.  State    V.  Mosley,  ^i    Kan.  355 ;  thereby  the  statute  will  be  nullified.  It 

Diehel  T^  State  (Tex.  Crim.  App.  1^3),  is    clearly    implied,    if    not    expressly 

24  S.  W.  Rep.  26.  stated,  in  the  statute,  that  the  attention 

Samark  Addressed  to  tbe  Prisoner's  of  either  the  court  or  jury  shall,  not  be 

GoniiMl. — Where  counsel  for  the  pris-  called    to  the   fact   that  the  defendant 

oner  was  cross- examining  a  witness  for  has  failed  to  testify  in  his  own  behalf, 

the  state,  and  the  prosecuting  attorney  and  if  the   attorney  for  the  state  does 

suggested  to  him  that  he  could  prove  a  so,  the  defendant  is  entitled  to  a  new 

certain  matter  by  his  own  parties  when  trial.** 

he  put  them  on  the  stand,  it  was  held  In  State  v,  Baldoser,  88  Iowa  55,  the 

that  this  suggestion,  though   made  in  prosecuting  attorney,  in  his  argument 

the  hearing  of  the  jury,  could  not  be  to  the  court,  alluded  to  the  defendant's 

considered   as  a  comment  on  the  de-  right  to  testify  before  the  time  had  ar- 

fendant's  failure  to  testify,  or  as  coming  rived  for  him  to  take  the  stand  if  he 

within   the  inhibition   of    the  statute,  chose   to   do   so,   and  it  was  held  that 

State  V,  Ice,  34  W.  Va.  244.  this   was   improper.     The  court  said  : 

3.  In  State  v.  Ryan,  70  Iowa    156,  "  Now  it  may  be  conceded  that  the  ref- 

the   court  said  :  **  (5ounsel  for  the  de-  erence  by  counsel  in  the  words  used 

fendant  insists  that  the  reference  made  could   not  have  been  to  the  fact  that 

by  the  district  attorney  to  the  fact  that  defendant  had  not  testified  in  the  case, 

defendant  had  not  testified  as  a  witness  because  up  to  that  time  he  had  no  op- 

in  his  own  behalf  entitles  the  defendant  portunity   so   to  do.    The  state's  case 

to  a  new  trial.     If  the  remark  had  been  had  not  been  closed.  So  while  the  case 

made  by  the  attorney  for  the  state  in  is  technically  not  within  the  statutory 

an   argument  to  the  jur}',  we  think  it  inhibition,  it  seems  to  us  it  is  clearly  con - 

is    perfectly  clear  that  the   defendant  trary  to   the  spirit  and  object  of  the 

would  have  been  entitled  to  a  new  trial,  statute.     If  the  contention  of  the  attor- 

But  does  this  make  any  difference?     It  ney  general  is  correct,  then  counsel  for 

was  made  to  the  court  during  the  trial  the  state  may,  at   all   times  during  a 

and  in  the  presence  of  the  jury.    The  trial,  prior  to  the  time  the  defendant 

statute  prohibits  such  remarks,  during  has    an    opportunity    to  go  upon   the 

the  trial  in  the  presence  of  either  the  stand,  comment  upon  the  fact  that  the 
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It  is  also  improper  for  the  prosecuting  attorney,  in  his  opening 
statement  to  the  jury,  to  direct  their  attention  to  the  fact  that  the 
defendant  has  the  legal  right  to  testify,  and  to  caution  them  to 
observe  his  conduct  in  that  respect.* 

Where  the  evidence  of  the  defendant's  guilt  is  so  overwhelming 
that  the  court  is  able  to  say  affirmatively  that  the  jury  could  not 
have  returned  a  verdict  in  his  favor  without  a  willful  disregard  of 
their  duty,  unwarranted  remarks  of  counsel  which  might  other- 
wise  be  fatal  to  the  verdict  may  be  deemed  harmless  error.* 

It  is  not  of  itself  a  good  answer  to  this  objection  to  the  com- 
ments of  counsel  that  the  jury  were  not  invited  in  terms  to  con- 
sider the  defendant  s  failure  to  testify,  as  a  circumstance  against 
him.  A  cunningly  devised  insinuation  is  often  as  well  understood 
as  plain  positive  language  and  is  frequently  more  damaging.  It 
follows  that  the  court  should  carefully  protect  the  accused  from 
damaging  insinuations  of  this  sort,  and  if  indirect  and  covert  allu- 
sion be  made  to  the  defendant's  silence,  the  judgment  should  be 

law  permits  him  to  testify  in  his  own  nevertheless,  in    palpable  violation  of 

behalf;  and  draw  inferences  as  to  the  its  spirit  and  purpose.     Surely,  if  the 

effect  of  his  failing  to  do  so.     Such  a  failure  of  the  defendant  to  testify  is  not 

construction  of  the  statute  would  d.e-  to  be  a  subject  of  comment,  or  maj  not 

prive  the  defendant  of  every   benefit  be  referred  to  in  the  argument  of  the 

which  the  legislature,  by  its  enactment,  cause,  nor  commented  upon  or  referred 

intended  to  confer  upon  him.  The  law-  to  or  considered  by  the  jury,  the  pros* 

makers  certainly    never  intended  that  ecutor  may  not  evade  the  statute  bj 

counsel  for  the  state  might  comment  ingeniously  injecting  into  his  opening 

on  and  refer  to  the  fact  that  defendant  statement  remarks    which    do  all  the 

might  testify  in  his  own  behalf  at  all  mischief  which  the  prohibitory  part  of 

times  prior  to  the  closing  of  the  state's  the   statute  was  intended   to    prevent 

case  in  chief,  but  must  not  afterwards  The  effect  of  the  remarks  roust  have 

refer  to  the  fact  that  he  had  failed  to  been  either  to  coerce  the  defendant  to 

take  advantage  of  his  privilege  to  testi-  testify,  as  has  been  said,   with  a  halter 

fy.    The  mischief  is  done  by  directing  about  his  neck,  or  to  induce  him  to  re- 

the  minds  of  the  jurors  to  the  fact  that  main  silent   with  knowledge  that  the 

a  defendant  may  testify,  in  advance  of  jury  had  been  challenged  in  the  outset 

the  time  when  he  may  be  called  as  a  to  observe  whether  or  not  he  would  go 

witness  as  well  as  if  the  comment  be  upon  the  stand  under  the  goad  of  the 

made  after  he  has  elected  not  to  testify."  prosecutor's  statement." 

1.  In  Coleman  7'.  State,  III  Ind.  563,        S.  State  v.  Ahem,    54    Minn.    195; 

the  prosecuting  attorney,  in  his  opening  Nicholls  v.  State,  68  Wis.  416. 
statement    to    the    jury,    said:  "You        In  Austin  v.  People,  102  III.  264, the 

should    watch    the    evidence    closely,  court  said :  "  We  do  not  see  that  this 

We  do  not  know  that  the  defendant  statute  can  well  be  completely  enforced, 

will   go  upon  the  stand.     He  has  not  unless  it  be  adopted  as  a  rule  of  prac- 

been  sworn ;  I  noticed  that.  If  he  should  tice  that  such   improper  and  forbidden 

go  upon  the  stand,  you  should  watch  reference  by  counsel  for  the  prosecu- 

him."     Upon  the  propriety  of  this  Ian-  tion  shall  be  regarded  good  ground  for 

guage,  the  court  said  :  "  The  objection-  a  new  trial  in  all  cases  where  the  proofs 

able  remarks  of  the  prosecuting  attor-  of  guilt  are  not  so  clear  and  conclusive 

ney,  although  made    in    his   o|>ening  that  the  court  can  say  affirmatively  the 

statement  to  the  jury,  and,  therefore,  accused  could  not  have  been  harmed 

not  directly  controlled  by  the  rulings  from  that  cause." 
in  Long  v.  State,  56  Ind.  182 ;  26  Am.        But  in  lo-wa^  it  is  held  that  under  the 

Rep.   19,  and   Showalter  v.  State,  84  strict  terms  of  the  statute  of  that  state, 

Ind.  562,  and  although  not  within  the  the  court  cannot  inquire  whether  the 

literal  prohibition  of  the  statute,  were,  defendant  was  prejudiced  or  not.    Iti* 
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set  aside  and  a  new  trial  awarded.^     An  incidental  allusion  to  the 
statute,  however,  which  is  neither  intended  nor  calculated  to  draw 

concluaivelj  presumed  that  he  was  prej*  the  court  to  this  language  of  the  dis- 

udiced.     State  f.  Rjan,  70  Iowa  154.  trict  attorne}',  it  was  not  met  by  anj 

1.  Where  counsel  for  the  state  re-  direct  prohibition  or  emphatic  condem- 

hearsed   a  conversation  which  it  was  nation  of  the  court,  which  only  said, 

claimed  had  taken  place  between  the  *  I  suppose  the  counsel  should  not  com- 

defendant  and  a  witness  who  had  testi-  ment  upon   the  defendant  not  taking 

fied   thereto  for  the  prosecution,  and  the  stand.'    It  should  have  said  that  the 

then  exclaimed,  ^  Who  has  denied  it?  "  counsel  is  forbidden  by  the  statute  to 

the    judgment  was    reversed    on    the  make  any  comment  which  would  cre- 

ground  that  this  was  an  allusion  to  the  ate,  or  tend  to  create,  a  presumption 

defendant's  failure  to  testify,  since  he  against  the  defendant  from  his  failure 

was  the  only  person  who  could  deny  it.  to  testify.      Instead  of    stating,    after 

Dawson    v.   State   (Tex.   Crim.   App.  mentioning    that    the    United    States 

1893),  ^4  ^*  ^-  R-cp*  414*  court  is   not  governed   by  the   states' 

But   the  prosecuting    attorney  may  statutes,  *  I  do  not  know  that  it  ought 

comment  on  the  fact  that  material  evi-  to  be  the  subject  of  comment  by  coun- 

dence  for  the  prosecution  has  not  been  sel,'  the  court  should  have  said  that  any 

contradicted,  where  it  does  not  appear  such  comment  would  tend  necessarily 

that  the  defendant  is  the  only  person  to  defeat  the  very  prohibition  of  the 

who  can  contradict  it.     State  v.  Wed-  statute.    And  the  reply  of  the  district 

dington,  103  N.  Car.  372.  attorney  to  the  mild  observation  of  the 

In  Austin  v.  People,   102  111.  261.  a  court  only  intensified  the  fact  to  which 

conviction  for  rape  was  reversed   be-  he  had  already  called  the  attention  of 

cause  the  prosecuting  attorney  was  per-  the  jury :  *  I  did  not  mean  to  refer  to  it 

mitted,  over  the  defendant's  objection,  in  that  light,  and  I  do  not  intend  to  re- 

to  say  to  the  jury  :  *'  Since  the  legisla-  fer  in  a  single  word  to  the  fact  that  he 

ture  passed  a  statute  giving  the  defend-  did  not  testify  in  his  own  behalf,'  which 

ant  in  criminal  cases  the  right  to  testi-  was  equivalent  to  saying,  *  You,  gentle- 

fy  in  his  own  behalf,  it  can  no  longer  men  of  the  jury,  know  full  well  that  an 

be  said,  as  a  maxim  of  law,  that  rape  is  innocent   man    would    have  gone    on 

a  crime  hard  to  be  defended."  the  stand  and  have  testified  to  his  in- 

In  Wilson  v.  U.  S.,  149  U.  S.  66,  the  nocence,  but  I  do  not  mean  to  re- 
court,  after  quoting  the  statute  which  fer  to  the  fact  that  he  did  not,  for  it  is 
makes  accused  persons  competent  wit-  a  circumstance  which  you  will  take 
nesses  in  thcur  own  behalf,  said:  **  In  this  into  consideration  without  it.'  By  this 
case,  this  provision  of  the  statute  was  action  of  the  court  in  refusing  to  con- 
plainly  disregarded.  When  the  district  demn  the  language  of  the  district  at- 
attorney,  referring  to  the  fact  that  the  torney,  and  to  express  to  the  jury  in 
defendant  did  not  ask  to  be  a  witness,  emphatic  ferms  that  they  should  not 
said  to  the  jury,  *  I  want  to  say  to  you  attach  to  the  failure  any  importance 
that  if  I  am  ever  charged  with  crime,  I  whatever  as  a  presumption  against  the 
will  not  stop  by  putting  witnesses  on  defendant,  the  impression  was  left  on 
the  stand  to  testify  to  my  good  char-  the  minds  of  the  jurj'  that  if  he  were  an 
acter,  but  I  will  go  upon  the  stand  innocent  man  hewould  have  gone  on  the 
and  hold  up  mv  hand  before  high  stand  as  the  district  attorney  stated  he 
heaven  and  testify  to  my  innocence  himself  would  have  done.  This  lan- 
of  the  crime,'  he  intimated  to  them,  guage  of  the  district  attorney,  and  this 
as  plainly  as  if  he  had  said  in  so  many  action,  or  rather  want  of  action,  of  the 
words,  that  it  was  a  circumstance  court,  are  set  forth  in  the  bill  of  excep- 
against  the  innocence  of  the  defendant  tions,  and  although  exceptions  are  gen- 
that  he  did  not  go  on  the  stand  and  erally  taken  to  some  ruling  or  want  of 
testify.  Nothing  could  have  been  more  ruling  by  the  court,  in  the  progress  of 
effective  with  the  jury  to  induce  them  the  trial,  in  the  admission  or  rejection 
to  disregard  entirely  the  presumption  of  evidence  or  the  interpretation  of  in- 
of  innocence  to  which,  by  the  law,  he  struments,  yet  they  can  be  taken  to  its 
was  entitled,  and  which,  by  the  statute,  action  or  want  of  proper  action  upon 
he  could  not  lose  by  a  failure  to  offer  any  proceeding  in  the  progress  of  the 
himself  as  a  witness.  And  when  coun-  trial,  from  its  commencement  to  its  con- 
sel  for  defendant  called  the  attention  of  elusion,  and  when  properly  presented 
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the  attention  of  the  jury  to  the  defendant's  failure  to  testify,  is 
not  necessarily  fatal  to  the  judgment,^  and  the  rule  does  not  pro- 
hibit the  prosecuting  attorney's  making  reasonable  comment  on 
the  absence  of  evidence  for  the  defense,  provided  he  makes  no 
allusion  to  the  defendant's  privilege  of  testifying.* 

As  a  general  rule,  if  the  defendant  avails  himself  of  his  privi- 
lege of  testifying,  his  attitude  on  the  witness  stand  is  open  to  the 
comments  of  counsel  the  same  as  that  of  any  other  witness,  and 
the  prosecuting  attorney  may  animadvert  upon  his  failure  to  ex- 
plain matters  peculiarly  within  his  knowledge  or  to  deny  or  ex- 
plain criminating  facts  proved  against  him  by  other  witnesses.* 

can  be  considered  by  the  court  on  writ  So,  where  the  prosecuting  attornej 

of  error.    The  refusal  of  the  court  to  said,  though  he  had  no  right  to  swear 

condemn  the  reference  of  the  district  any  man  accused  of  crime,  he  had  the 

attornej  and   to  prohibit  any   subse-  right  to  prove  his  statements,  it  was 

quent  reference  to  the  failure  of  the  de-  held  that  the  statute  had  not  been  vio- 

fendant  to  appear  as  a  witness,  tended  lated.     Sawyers  v.  Com.,  88  Va.  356. 

to   his  prejudice  before  the  jUry,  and  2.  State  v.  Ward,  61  Vt.  153 ;  Jack- 

this  effect  should  be  corrected  by  set-  son  t\  State,  31  Tex.  Crim.  Rep.  342. 

ting  the  verdict  aside  and  awarding  a  See  also  Crumes  v.  State,  28  Tex.  App. 

new  trial."  516;  People  v.  McGrath,  5  Utah  525; 

In  Hunt  V,  State,  28  Tex.  App.  149,  State  v,  Toombs,  79  Iowa  741 ;  People 

the  district  attorney  exclaimed:  **It  is  v.  Mills, 94  Mich.  630;  Sutton  z^.Coni., 

the  same  old  story— defendant's  mouth  85  Va.  128. 

is  closed;"  and  then  took  up  the  acts  In  Frazier  v.  State,  135  Ind.  38,  the 

of  the   legislature  and  commenced  to  prosecuting  attorney  said,  in  his  closing 

read   the  act  allowing  a  defendant  to  address :  **  Not  a  particle  of  evidence 

testify.     The  court  rebuked  him  and  has  come  to  you  from  the  defendant, 

compelled   him  to  cease  reading  the  from  his  side  of  the  case."   It  was  held 

statute.    The  judgment  was  reversed  that  this  remark  was  not  obnoxious  as 

on   account  of  the  district  attorney's  being  a  comment  on  the  defendant's 

violation  of  the  law.  failure  to  testify. 

1.  In  Watt  V,  People,  126  111.  31,  the  In  Jordan  v.  State,  29  Tex.  App.  595, 
court  said  :  **  Indirect  and  covert  refer-  the  prosecuting  attorney  remarked : 
ences  to  the  neglect  of  the  defendant  "The  law  allows  the  defendant  to  tes- 
to  go  upon  the  witness  stand  may  be  tify  for  himself,  but,  if  he  fails  to  do  so, 
as  prejudicial  to  his  rights  as  a  direct  the  law  sa^ys  that  I  shall  not  comment 
comment  upon  such  neglect.  But  it  on  his  failure  to  testify  in  his  own  be- 
does  not  necessarily  follow  that  every  half;  but  it  does  not  preclude  me  from 
reference  to  the  law  on  that  subject  is  commenting  upon  the  failure  of  the  de- 
prohibited.  The  true  test  would  seem  fendant  to  put  Florence  Hamilton  on 
to  be,  was  the  reference  intended  or  the  stand  as  a  witness."  For  this  allu- 
calculated  to  direct  the  attention  of  the  sion  to  the  defendant,  the  judgment  was 
jury  to  the  defendant's  neglect  to  avail  reversed, 
himself  of  his  legal  right  to  testify?  "  8.  Clarke  v.  State.  87  Ala.  71 ;  Cot- 

In  Bradshaw  T^  People,  153  111.  156,  ton  v.  State,  87  Ala.   103;    Hodge  r. 

which  was  a  prosecution  for  abduction,  State,  97  Ala.  37 ;  Lee  v.  State,  56  Ark. 

the  state's  attorney  remarked  that  the  4;  McCoy  v.  State,  46  Ark.  144;  State 

enticing  and  taking  away  of  the  prose-  f.  Tatman,  59  Iowa  471 ;  Brashears  r. 

cuting  witness  was  not  denied  by  the  State,  58  Md.  568 ;  State  v.  Harrington, 

defendant.     The  court  promptly    re-  12  Nev.  125;  Stover  v.  People,  56  N. 

buked  him,  saying,  in  the  presence  of  Y.  315;  State  v,  Phillips,  70  N.  Car. 

the  jury,  **  that  the  defendant  had,  by  his  ^62 ;  McFadden  v.  State,  28  Tez.  App. 

plea  of  not  guilty,  denied  everything."  241 ;  Lienburger  v.  State  (Tex.  Crim. 

It  was  held  that  the  language  of  the  at-  App.  1893),  21  S.  W.  Rep.  603;  So- 

torney  was  not  such  a  comment  on  the  lander  v.  People,  2  Colo.  40. 

defendant's  silence  as  would  vitiate  the  In  State  v,  Tatman,  59  Iowa  474,  the 

verdict  court  said  :  '*  Upon  the  final  trial  on 
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It  has  been  held,  however,  that  where,  by  statute,  the  cross-ex- 
amination of  the  accused  is  restricted  to  matters  referred  to  in 
the  examination  in  chief,  the  same  rule  of  limitation  should  be 
applied  to  the  prosecutor's  comments  upon  his  testimony.^ 

the  plea  of  not  guilty,  the  defendant  the  simple  statement  that  he  could  not 
offered  himself  as  a  witness,  and  was  write,  though  he  must  have  known  that 
examined  as  to  certain  matters  material  this  circumstance  was  entirely  consist- 
to  his  defense.  The  district  attorney,  in  ent  with  the  guilty  uttering  by  him  of 
his  argument  to  the  jury,  commented  the  note  in  question.  His  conduct  on 
upon  the  fact  that  the  defendant  testi-  the  witness  stand,  and  his  silence,  when 
fied  to  a  part  only  of  his  defense,  and  testifying,  as  to  matters  involved  in  the 
omitted  to  testify  upon  other  material  pending  inquiry,  which  were  certainly 
facts  in  the  case  within  his  knowledge,  within  his  knowledge,  were  circum- 
and  urged  that  such  omission  should  stances  which  the  jury  had  a  right  to 
be  considered  by  the  jury.  It  is  con-  consider  in  deciding  upon  the  credit 
tended  that  because  of  this  conduct  of  due  to  the  witness  in  connection  with 
the  district  attorney,  the  judgment  the  other  facts  proved  in  the  case,  and 
should  be  reversed.  Section  3036  of  they  were,  therefore,  necessarily  cir- 
Miller's  Code  provides  that  defendants  cumstances  upon  which  the  state's  at- 
in  criminal  proceedings  shall  be  com-  torney  had  a  right  to  comment  in  ad- 
petent  witnesses  in  their  own  behalf,  but  dressing  the  jurj'." 
if  a  defendant  should  elec(  not  to  be-  1.  In  State  v.  Graves,  95  Mo.  514, 
come  a  witness,  that  fact  shall  not  have  the  court  said:  "The  statute  having 
any  weight  against  him  on  the  trial,  and  conferred  the  right  upon  such  a  de- 
shall  not  be  referred  to  by  counsel  for  fendant  when  he  takes  the  stand  to  tes- 
the  state,  and  if  counsel  should  do  so,  tify  only  in  regard  to  such  matters  as 
defendant  shall  be  entitled  to  a  new  he  may  choose,  this  right  of  choice 
trial.  It  is  conceded  that  it  was  the  would,  in  effect,  be  taken  away  by  a 
right  of  the  district  attorney  to  com-  ruling  which  would  justify  comments 
ment  on  such  testim6ny  as  the  defend-  to  be  made,  and  unfavorable  inferences 
ant  gave,  but  it  is  urged  that  he  had  no  to  be  drawn  from  what  he  miffht  have 
right  to  comment  upon  the  defendant's  testified  about  but  about  which  he  did 
failure  to  testify  as  to  matters  regard-  not  testify.  Under  this  statute,  the  de- 
ing  which  he  preferred  to  keep  his  fendant  has  two  options,  the  first  of 
mouth  closed.  The  exemption  from  which  is,  that  he  may  elect  either  to  go 
unfavorable  comment  extends  only  to  on  the  stand  or  not,  as  a  witness;  and, 
such  defendants  as  choose  not  to  avail  second,  when  he  elects  to  go  on  the 
themselves  of  the  privilege  of  testifying  stand,  he  ma}'  testify  only  to  such  mat- 
in their  own  behalf.  Here  the  defend-  ters  as  he  mav  choose.  It  is  clear  that 
ant  put  himself  upon  the  stand  as  a  wit-  under  the  statute,  if  he  elects  not  to  go 
ness,  and  we  can  see  no  reason  why  the  on  the  stand,  the  fact  that  he  did  not 
counsel  for  the  state  should  not  com-  testify  at  all  could  neither  be  construed 
ment  on  his  testimony  as  fully  as  on  to  afreet  his  innocence  nor  guilt,  nor  be 
that  of  any  other  witness."  referred  to  by  any  attorney  in  the  case. 
In  Brashears  v.  State,  58  Md.  567,  If  the  statute  forbids  comment  upon 
the  court,  after  quoting  the  provisions  what  he  might  have  sworn  to  when  he 
of  the  statute  allowing  defendants  to  elects  not  to  go  on  the  stand,  why  does 
testify  in  their  own  behalf,  said:  "Here  it  not,  in  its  essence  and  spirit,  when  he 
the  traverser  did  not  neglect  or  refuse  elects  to  testify,  also  forbid  comment 
to  testify.  On  the  contrary,  he  volun-  upon  what  he  might  have  sworn  to 
tarily  became  a  witness  on  his  own  be-  while  on  the  stand  and  which  he  elect- 
half.  His  testimony  thus  g^ven  was  ed,  as  under  the  statute  he  had  a  right 
open  to  observation  by  the  attorney  for  to  do,  not  to  testify  about?  ...  If 
the  state  and  by  the  jury.  He  knew  it  is  reversible  error  to  inquire  on  cross- 
that  he  was  upon  trial  for  uttering  examination  about  a  matter  not  re- 
a  forged  note,  and  he  certainly  knew  ferred  to  in  the  examination  in  chief, 
whether  he  had  or  had  not  uttered  it,  why  is  it  not  reversible  error  if  the 
and,  if  he  had  done  so,  whether  he  had  prosecuting  attorney  comment  upon  a 
80  uttered  it  with  intent  to  defraud,  matter  concerning  which  if  the  defend- 
But  he  confined  himself  in  testifying  to  ant  had  been  required  to  testify  the 
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In  order  to  bring  the  matter  before  the  appellate  court  for  re- 
view a  defendant  should  make  his  objection  to  the  remarks  of  the 
prosecuting  attorney  at  the  time  of  their  utterance.^  The  objec- 
tion comes  too  late  after  verdict,  if  the  court  can  see  that  under 
all  the  circumstances  a  proper  verdict  has  been  rendered.*  In 
jurisdictions  where  the  mischief  may  be  cured  by  the  interposi- 
tion of  the  trial  court,  the  proper  course  to  pursue  is  to  make 
prompt  objection  to  the  obnoxious  comments  and  ask  the  judge 
to  instruct  the  jury  not  to  consider  them  to  the  prejudice  of  the 
defendant.* 

3.  Effect  of  Death  or  Diftability  of  Opposing  Party — a.  In  Gen- 
eral.— While  the  common-law  disability  of  parties  and  persons 
interested  in  the  event  of  the  suit  has  been  almost  entirely  swept 
away  by  modern  statutes,  yet  it  has  been  considered  wise  to  ex- 
cept from  their  operation  parties  to  contracts  and  causes  of  action 

judgment  would   be  reversed?      Any  remarks  is  in  no  way  in  the  case  for  the 

other    ruling  or    construction   of   the  consideration  of  this  court/' 

statute  would  necessarily  have  the  ef-  In  State  v.  Ward,  61   Vt.  180,  the 

feet  of  compelling  a  defendant  in  a  court  said :  **  Exception  was  taken  to  a 

criminal  case  either  to  elect  not  to  go  part  of  the  closing  argument  made  by 

on  the  stand  at  all  as  a  witness,  or,  if  he  Mr.  Ide  for  the  prosecution.   Noobjec- 

elected  to  go  on  the  stand,  to  compel  tion  was  made  to  it  at  the  time  of  its 

him  to  testify  fully   in   regard  to  all  delivery,  and  we  think,  judging  from 

matters  connected    with    the    charge,  the  length  and  nature  of  the  statements 

even  though  he  might  thereby  crimi-  claimed  to  have  been  illegal  and  the 

nate  himself.'*  well-known   vigilant  character  of  the 

In  State  t'.  Elmer,  115  Mo.  404,  the  respondent's  counsel,  that  none  was  in- 

doctrine  of  State  v.  Graves,  95  Mo.  510,  tended.     Where  counsel  sit  stilt  during 

was  restated  and    followed,  and  State  an  argument  which  they  claim  is  illegal 

v.  Jackson,  95  Mo.  623;  State  7),  Ander-  and  make  no  objection  thereto,  an  ob- 

son,  89  Mo.  312,  so  far  as  they  decide  to  jection  afterwards  is  too  late.    The  ex- 

the  contrary,  were  overruled.  The  rule,  ception  is  waived  by  their  silence.  This 

however,  does  not  prevent  the  prose-  court  sits  in  revision  of  errors  made  in 

cuting  attorney  from  commenting  upon  the  ruling,  and  the  refusal  to  rule,  of 

■  the  testimonj'  actually  given  by  the  de-  the  court  below.     Upon  this  question, 

fendant  and  drawing  all  proper  infer-  the  court  made  no  ruling,  did  not  refuse 

ences  therefrom.     State  v.  Walker,  98  to  make  one,  and   therefore  there  is 

Mo.  95.  nothing  for  us  to  revise." 

1.  Com.  V.  Worcester,  141  Mass.  58 ;  2.  Price  v.  Com.,  77  Va.  395. 

Price  V,  Com.,  77  Va.  393.  3.  In  Com.  t*.  Worcester,  141  Mass. 

In  Martin  v.  State,  79  Wis.  176,  the  60,  the  defendant's  counsel  objected  to 

court,  though   admitting  that  the  re-  the  remarks  of  the  prosecuting  attor- 

marks  made  by  the  prosecuting  attorney  ney,  and  at  the  close  of  the  argument 

were  grossly  improper  and  erroneous,  requested  the  judge  to  take  the  case 

said  :  **  There  is  nothing  in  the  bill  of  from  the  jury  on  account  of  the  objcc- 

exceptions,  or  even  in  the  affidavit  of  tionable    remarks,   which  request  was 

the  counsel    for   the  defendant  upon  refused.    The    supreme  judicial  court 

which  he  asked  to  set  aside  the  verdict  said  :  "  The  court  was  not  required,  as 

and  for  a  new  trial,  which  shows  that  matter  of  law,  to  take  the  case  from  the 

such  remarks  were  objected  to  by  the  jury  because  the  district  attorney,  in 

defendant,  or  that  the  attention  of  the  closing  for  the  government,  commented 

court  was  drawn  to  the  fact  that  such  upon  the  fact  that  the  defendant  aid 

remarks  were  being  made  to  the  jury,  or  not  testify  as  a  witness.     If  any  objec- 

any  ruling  of  the  court  in  regard  to  the  tionable  comments  of  this    character 

propriety  or  impropriety  of  the  same,  were  made,  the    defendant's   remedy 

Upon  this  state  of  the  record,  the  ques-  was  to  object  to  them  at  the  time  and 

tion  as  to  the  propriety  of  the  attorney's  to  ask  the  judge  to  instruct  the  jury 
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where  other  parties  thereto  have  since  ^ied  or  have  become  in- 
competent to  testify.  These  provisions,  being  merely  exceptions 
to  enabling  statutes,  create  no  new  disabilities  and  render  no  one 
incompetent  to  testify  as  to  matters  concerning  which  he  would 
have  been  competent  before  their  enactment.*  The  purpose  of 
these  exceptions  is  to  protect  the  estates  of  deceased  and  insane 
persons  from  the  apprehended  danger  of  permitting  the  surviv- 
ing or  sane  party  to  a  contract  or  transaction  to  testify  in  respect 
to  it  after  the  lips  of  the  other  party  have  been  closed  by  death 
or  insanity.* 

To  state  the  rule  in  general  terms,  a  party  to  an  action  who  is 
interested  in  the  event  thereof  may  not,  on  his  own  motion,  tes- 
tify to  personal  transactions  or  conversations  with  a  person  since 
deceased  to  whose  interest  the  opposing  party  has  succeeded.* 

that  thej  should  not  be  considered  by  Chamberlin  v.  Chamberlin,    4    Allen 

them  to  his  prejudice.     The  judge  was  (Mass.)  184;  Brown  v,  Brightman,  11 

not  required  to  treat  the  whole  trial  as  Allen  (Mass.)  226;  Ela  v,  Edwards,  97 

a  nullity  by  taking  the  case  from  the  Mass.  319;  Karns  v.  Tanner,  66  Pa. 

jury."  St.  297;  Hess  v,  Gourley,  89  Pa.  St. 

1.  Page  V,  Whidden,  59  N.  H.  507;  195;  Austin  v.  Bean  (Ala.  1894),  16 
Moore  r.  Taylor,  44  N.  H.  374;  Clem-  So.  Rep.  41 ;  Edwards  v.  Rives  (Fla. 
ents  V.  Marston,  52  N.  H.  31 ;  Shober  1895),  *7  So.  Rep.  416;  Woolverton  v. 
V,  Jack,  3  Mont.  351;  Reynolds  v,  Cal-  Van  Syckel  (N.J.  1895),  31  Atl.  Rep. 
la  way,  31  Gratt.  (Va.)  436;  Angell  v,  603;  McCartin  v.  Traphagen,  43  N.  J. 
Hester,  64  Mo.  142 ;  Fuchs  v,  Fuchs,  Eq.  328 ;  45  N.  }.  Eq.  265. 

48  Mo.  App.  18;  Sheetz  v,  Hanbest,  81  A  man  over  seventy  I'ears  old  who. 
Pa.  St.  100 ;  Pratt  v.  Patterson,  81  Pa.  through  softening  of  the  brain,  has 
.St.  114;  Packers.  Noble,  103  Pa.  St.  so  far  lost  his  mental  faculties  as  to 
196;  Krumrine  v.  Grenoble  (Pa.  1895),  be  entirely  incapable  of  giving  testi- 
70  Atl.  Rep.  824;  Keech  v.  Cowles,  34  mony  in  court,  or  any  coherent  state* 
iowa  259 ;  Rinehart  v,  Buckingham,  34  ment  of  past  events,  is  insane  within 
Iowa  409;  Goddard  v.  Leffingwell,  40  the  meaning  of  the  statute.  Whitney 
Iowa  349;  Dudley  v.  Steele,  71  Ala.  v.  Traynor,  74  Wis.  289. 
423;  Mobile  Sav.  Bank  v.  McDonnell,  But  a  mere  excitable  condition  of 
87  Ala.  740 ;  King  v.  Worthington,  73  mind  which  renders  a  party's  appear- 
Ill.  164.  ance  in  court  inadvisable,  is  not  insanity 

Thus^t  in  ^ew  Ham^sJkire,  it  is  held  within  the  meaning  of  the  statute.  Mc- 
that  the  statute  does  not  abrogate  the  Cormick  v,  Hickey,  24  Mo.  App.  362. 
former  rule  that  in  equity  the  surviving  8.  Marcy  v.  Howard,  91  Ala.  133 ; 
party  may  testify  to  matters  of  account  Glover  v.  Gentry  (Ala.  1894),  16  So. 
in  the  discretion  of  the  master,  subject  Rep.  38;  Johnson  v.  Champion,  88  Ga. 
to  revision  by  the  chancellor.  Peirce  527;  Harrison  v.  Perry,  86  Ga.  813; 
x'.  Burroughs,  59  N.  H.  512;  Snell  v,  McBride  v.  McBride,  82  Ga.  714;  Friz- 
Parsons,  59  N.  H.  521.  zell  V.  Reed,  77  Ga.  734;  Medlock  v. 

Thesurvivingparty  may  be  examined  Miller  (Ga.  1894),  19  S.  E.  Rep.  978; 

as  to  the  facts  required  to  be  shown  Rakes  v.  Brown,  34  Neb.  304;  Ripley 

preliminary  to  his  introduction    of  a  v.  Seligman,  88  Mich.   177;  Chapman 

book  account  against  the  estate  of  a  v.  Smoot,  66  Md.  8 ;  Ley  v.  Eklwards, 

deceased    person.     Dysart  v.  Furrow  21   Fla.  333;  Crothers  v.  Crothers,  149 

(Iowa,  1894),  57  N.  .W.  Rep.  644;  Car-  Pa.  St.  201;   Morrison  v,  Morrison,  140 

gill  V.  Atwood  (R.  1. 1893),  27  -^^i-  ^®P'  ^^^'  5^5  Murray  v.  Smith,  42  111.  App. 

214;  Wyman  v.  Wilcox,  66  Vt.  26.  548;  Johnston  v.  Johnston,  138  111.  385; 

2.  Durham  v.  Shannon,  116  Ind.405;  Stewart  v.  Fellows,  128  111.  480;  Reed 
Chapman  v.  Dougherty,  87  Mo.  617;  v.  Reed,  30  Ind.  313*,  Abshire  v.  Wil- 
56  Am.  Rep.  469;  Horner  v,  Frazier,  Hams,  76  Ind.  97;  Charles  v,  Malott, 
65  Md.  2;  Wright  v.  Gilbert.  51  Md.  65  Ind.  184;  Luetchford  v.  Lord,  132 
157;  Robertson  z;.  Mowell, 66  Md.  530;  N.  Y.  465;  Hard  v.  Ashley  (Supreme 
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b.  Nature  of  Disqualifying  Interest. — Persons  who  are 
neither  parties  to  the  action  nor  interested  in  the  event  thereof, 
and  through  whom  neither  party  claims,  are  competent  to  testify 
as  to  personal  transactions  and  conversations  with  a  person  since 

deceased  whose  representative  is  a  party  to  the  record.^ 

Ct),   i8   N.  Y.  Supp.  413;  Mason  v,  v.  Adams,  63  N.  H.  348;  56  Am.  Rep. 

Prendergast,  120  N.  Y.  536;  Doolittle  521 ;  Berry  v.  McArdle,  62  N.  H.  354. 

V.  Stone  (Supreme  Ct),  8  N.  Y.  Supp.  1.  Espalla  v,  Richard,  94  Ala.  159: 

605;  Hall  V,  Roberts,  63  Hun  (N.  Y.)  Huckaba  v.  Abbott,  87  Ala.  409;  Mason 

473;  Barbee   r.   Barbee,    108   N.   Car.  v.  Prendergast,  120  N.  Y.  53<S;  Con- 

581;  Buie  V.  Scott,  107  N.  Car.  181;  nelly  v.  O'Connor,  117  N.Y.  91;  Rank 

Rathvon  v.  White,  16  Colo.  41;  Clark  v.  Grote,  no  N.  Y.  12;  Harrington  v, 

V.  Clough,  65  N.  H.  43;  Berry  v,  Mc-  Samples,  36  Minn.  200;  Ford  v.O'Don- 

Ardle,  62  N.  H.  354;  Cochran  v.  Lang-  nell,  40  Mo.  App.  51 ;  Scott  v.  Harris, 

maid,  60  N.  H.  ^71 ;  Richards  v.  Mun-  127  Ind.  520;  Works  v.  State,  120  Ind. 

ro,  30  S.  Car.  2S4;  Blakely  v.  Frazier,  119;  Wilson  v.  Wilson,  80  Mich.  472; 

II  S.  Car.  122;  Harper  v.  "McVeigh,  82  Krause   v.  U.   S.  Ek]uitable  L.  Assur. 

Va.   751;    Ellis    V.   Harris,  32   Gratt.  Soc.  (Mich.  1895),  63  N.  W.  Rep.  440; 

(Va.)   684;    Rushing  v.   Rushing,   52  Waterman    Real   Estate  Exchange  v. 

Miss.  329;  Jacks  v.  Bridewell,  51  Miss.  Stephens,  71  Mich.  104;  Wilson  v.  Rus- 

881 ;  Rothschild  v.  Hatch,  54  Miss.  554;  sell,  61  N.  H.  354;  Wood  v.  Crawford, 

Green  v.  Mizelle,  54  Miss.  220;  Blair  75  Ga.  733;  Brown  v.  Cave,  23  S.  Car. 

'  V.   Ellsworth,  55  Vt.  415;  Walker  r.  251;  Swartzt;.Chickering,  58Md.29o; 

Taylor,    43    Vt.    612;     McMullen    v.  Allen  v.  Gilkey,  86  N.  Car.64;  Cadet*. 

Ritchie,  64  Fed.  Rep.  253;  Gurley  v.  Davis,  96  N.  Car.  139;  Watts  r.  War- 

Clarkson  (Tex.  Civ.  App.  1895),  30  S.  ren,    108    N.    Car.    514;  Crothers  v. 

W.  Rep.  360.  Crothers,  149  Pa.   St.  aoi ;  Curtis  v. 

The  deposition  of  a  party  will  not  be  Hoxie,  88  Wis.  41.     See  also  Jones  v. 

received  if  the  opposing  party  is  dead  Emoir  (N.  Car.  1894),  ^^  S.  E.  Rep. 

at  the  time  it  is  offered,  although  he  206;  Jones  v.  Carrollton  Bank  (Miss, 

was  living  when  it  was  taken.     Zane  1894),  16  So.  Rep.  344. 

V.  Fink,  18  W.  Va.  693 ;    Hewlett  v.  Thus  a  grantor  of  land,  who  took  a* 

George,  68  Miss.  703 ;  Park  v.  Lock,  48  lease  back  from  the  grantee,  and  subsc- 

Ark.  133.  quently  assigned  all  his  interest  therein 

Neither  will  his  testimony  at  a  for-  and  was  released  from  liability  to  paj 
mer  trial  of  the  cause  during  the  life-  rent,  was  held  competent  for  his  as- 
time  of  the  other  party  be  received,  signee  in  an  action  to  have  the  trans- 
even  if  an  offer  is  made  to  admit  the  action  adjudged  a  mortgage,  after  the 
evidence  given  by  the  deceased  at  said  death  of  the  grantee.  Grand  United 
former  trial.  Barker  v.  Hebbard,  81  Order,  etc.  v.  Merklin,  65  Md.  579. 
Mich.  267.  In  an  action  by  a  mortgagee  against 

The  death  of  one  of  the  original  par-  ,  the  widow  of  the  deceased  mortgagor, 

ties  to  an  action  closes  the  mouth  of  payment  of  the  mortgage  debt  being 

the  other  after  the  action  is  revived,  pleaded,  it  was  held  that  the  plaintiff's 

Osborn  v.  O'Reilly,  42  N.  J.  E^.  467 ;  son,  w^ho  was  in  his  employment  as  a 

Walker  v.  Hill,  21  N.  J.  Eq.  191;  Oram  clerk  when  the  mortgage  was  given, 

V.  Rothermel,  98  Pa.  St.  300.  and  held  himself  out  to  the  public  as  a 

In  J^ew  Hampshircy  if  one  party  is  partner,  though  he  had  no  interest  in 
an  executor  or  an  administrator,  the  the  business,  might  testify  to  transac- 
court  may,  in  its  discretion,  permit  the  tions  with  the  deceased  mortgagor  in 
other  party  to  testify,  where  it  is  made  reference  to  the  mortgage  debt,  not 
clearly  to  appear  that  injustice  would  being  within  the  statutory  disqualifica- 
otherwise  be  done,  and  the  proposed  tion  either  as  a  party  or  as  an  interested 
testimony  does  not  relate  to  matters  person.  Huckaba  t\  Abbott,  87  Ala. 409. 
which  were  within  the  knowledge  of  In  Connelly  v,  O'Connor,  117  N.  Y. 
the  deceased.  Stearns  v.  Wright,  51  93,  the  court,  speaking  of  section  829  of 
N.  H.600;  Harvey  v.  Hilliard,  47  N.  the  Code  of  Civil  Procedure,  said  :**  In 
H.  551 ;  Fosgate  v,  Thompson,  54  N.  construing  that  section  it  has  been  held 
H.  455 ;  Hoit  V,  Russell,  56  N.  H.  559;  that  the  test  of  interest,  where  the  wit- 
Burns  x;.  Madigan,  60  N.  H.  197;  Welch  ness  is  not  a  party,  is  that  the  witness 
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And  interested  parties  are  competent  when  they  are  called  to 
testify  against  interest,*  or  when  their  interest  is  not  opposed  to 
that  of  the  representative  of  the  deceased  person  concerning 
whose  doings  or  sayings  they  are  called  to  testify.*    To  exclude 

will  either  gain  or  lose  by  the  direct  But  under  section  829  of  the  Code  of 

legal  operation  of  the  judgment,  or  that  Civil  Procedure,  the  law  is  as  stated  in 

the  record  will  be  legal  evidence  for  or  the  text.     Pursell  v.  Fry,   19  Hun  (N. 

against  him  in  some  other  action.     It  Y.)  595;  Brown  v.  Brown,  29  Hun  (N. 

must  be  a  present,  certain  and  vested  Y.)498;  Davis  v.  Gallagher,  55   Hun 

interest,  and  not  an  interest  uncertain,  (N.  Y.)  593;  Carpenter  v,  Soule,  88  N. 

remote  or  contingent."    Citing  Hobart  Y.  251;  42  Am.  Rep.  248. 

t'.  Hobart,  62   N.  Y.  81 ;  Wallace  v.  Thus  a  residuary  legatee  is  compe- 

Straus,  113  N.  Y.  238.     Compare  Wil-  tent  to  prove  declarations  of  the  testator 

Hams  V.  Johnston,  82  N.  Car.  288.  tending  to  sustain  a  gift  made  by  him. 

Where  a  husband  in  his  own  right  Carpenter  v,  Soule,  88  N.  Y.  251 ;  42 

sues  the  representative  of  a  deceased  Am.  Rep.  248. 

person  for  the  wages  of  his  wife,  she  is  But  it  has  been  held  that  he  is  not 

conipetent  to  prove  the  contract  of  hire,  competent,    though    called    to    testify 

since  the   husband  is  merely  asserting  against  interest,  if  his  testimony  will 

his    comnnon-law   right  in   which  the  injuriously   afifect  the  rights  of  other 

wife  has  personally  no  beneficial  inter-  parties  to  the  action.  Weinstein  v,  Pat- 

est.     Porter  v,  Dunn,  131  N.  Y.  315.  rick,  75  N.  Car.  344. 

The  payee  of  a  check  is  competent  to  In   New  Ebenezer  Assoc,  v,  Gress 

prove  that  the  maker,  since  deceased.  Lumber  Co.,  ^  Ga.  125^  it  was  held 

made  it  payable  to  the  witness,  in  order  that  one  sued  jointly  with  the  repre- 

to  enable  him  to  collect  the  money  and  sentative  of  a  deceased  person  was  com- 

pay  it  to  a  third  person  to  whom  the  petent  'as  a  witness  for  the  plaintiff, 

maker  intended  to  present  it  as  a  gift,  though  he  might  have  an  interest  in 

Taylor's  Estate,  154  Pa.  St.  183.  charging  the  personal  representative. 

On  a  bill  by  the  devisee  of  a  deceased  2.  Hoyi  v,  Davis,  30  Mo.  App.  309; 

testator,  to  enforce  specific  performance  V an H orne  i^.  Clark,  126  Pa.   St.  411; 

of  a  contract  to  convey  the  land  de-  Palmer  v,  Farrell,    129   Pa.    St.   173; 

vised,  against  the  husband  and  infant  Walling  v,  Newton,  59  Vt.  684;  Baker 

child  of  the  other  party  to  the  contract,  v.  Kellogg,  29  Ohio  St.  663;  White  v. 

after  her  death,  a  child  of  the  testator,  Ross,  147  III.  427. 

who  is  not  entitled  to  the  land  under  To  exclude  the  witness,  it  should  be 

the  will,  is  a  competent  witness  for  the  made  to  appear  that  there  is  a  direct 

complainanttoprovethe  contract  under  immediate  conflict  between  his  rights 

which  relief  is  sought.    McClure  v,  Ot-  and  those  of  the  estate  of  the  deceased 

rich,  118  111.  320.  person   with   whom  it  is  proposed  to 

1.  Shell  f.  Boyd,  32  S.  Car.  359;  Las-  prove  a    transaction.     Alabama  Gold 

seter  V.    Simpson,  78  Ga.  61 ;  Harrison  L.  Ins.  Co.   v.   Sledge,  62  Ala.  566; 

z\   Perry,  86  Ga.  813;  Parcell  v.  Mc-  Hill  t;.  Helton,  80  Ala.  532;  Campbell 

Reynolds,  71  Iowa  623;   Burkholder  v,  v.  Campbell,  130  111.  466;  Snell  v.  Few- 

Lfudlam,  30  Gratt.  (Va.)  255;  32  Am.  ell,  64  Miss.  655.     See  also  Dismukes 

Rep.  668;  Bowers  v,  Schuler,  54  Minn.  v.  Tolson,  67  Ala.  386;  Howie  v,  Ed- 

99"  Tredwell  v.  Graham,  88  N.  Car.  wards,  97  Ala.  654;  Gerz  v.  Weber,  151 

200;  Roberts  v,  Preston,  100  N.  Car.  Pa.  St.  396;  In  r<r  B rose's  Estate,  155 

243;  Crowe  V.  Colbeth,  63  Wis.  643;  Pa.    St.    619;   Bowers  v,    Schuler,  54 

Beall  V.  Shaull,  18  W.  Va.  262 ;  Croth-  Minn.  99. 

ers  V.  Crothers  (W.  Va.  1895),  20  S.  £.  Thus,  where  a  life  estate  in  land  was 

Rep.  927-                        •  conveyed  with  remainder  over  in  fee  to 

Under  section  399  of  the  New  Tork  certain  of  the  life  tenant's  grandchil- 

Code  of  Procedure,  it  was  held  other-  dren  by  name,  and  a  bill  to  establish  a 

wise  by  the  supreme  court  of  that  state,  resulting  trust  was  brought  after  the 

See  Gifford  v.  Sackett,  15  Hun  (N.  Y.)  death  of  the  life  tenant  by  one   who 

79,  citing'  LeClare  v.  Stewart,  8  Hun  claimed    to    have    advanced   the   pur- 

(N.  Y. )  127  ;  Howell  v.  Taylor,  1 1  Hun  chase-money,  it  was  held  that  the  plain* 

(N.   Y.)    314;   Cornell  v.  Cornell,  12  tifi*   might  testify  to  communications 

Hun  (N.  Y.)  312.  between    the    deceased    and    himself, 
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the  witness,  it  must  appear  that  his  testimony  will  tend  to  bene- 
fit him  pecuniarily,*  and  his  interest  must  be  present,  certain,  and 
fixed.^  It  is  not  sufficient  that  he  has  an  interest  in  the  question 
or  thing  in  controversy  ;  to  disqualify  him,  he  must  have  an  in- 
terest in  the  event  of  the  action  or  proceeding,*  or  the  record 

because  the  defendants  claimed  under  further  interest  In  the  event,  his  liabil- 

the  deed  and  not  as  heirs  of  the  de-  itj  being  fixed.     Hosktnson  v.  Miller, 

ceased.    Bibb  v.  Hunter,  79  Ala.  351.  104  Pa,  St.  175;  Peebles  v,  Stanlcj,  77 

When  his  interest  is  opposed  to  that  N.  Car.  243. 

of  the  estate,  he  will  be  excluded,  al-  8.  Matter  of    Hanlejr,  44  Hun  (N. 

though  the   representative   of  the  de-  Y.)  559;  Hobart  v.  Hobart,  62  N.  Y. 

ceas^  is  a  party   on  the  same  side  of  80;  Wallace  v.  Straus,  113  N.Y.  243; 

the  suit  with  the  witness.    Apperson  Nearpass  v,  Gilman,  104  N.  Y.  507; 

V.  Gogin,  3  111.  App.  48.  Connelly  v,  O'Connor,  117  N.  Y.  93; 

Thus,  when  he  is  a  defendant  in  Eisenlord  t^.  Clum,  126  N.  Y.  5^;  Wil- 
form,  but  his  interests  are  identified  Hams  v.  Johnston,  82  N.  Car.  2^.  Ow 
with  those  of  the  plaintiff,  he  will  not  pare  Payne  v.  Kerr  (Supreme  Ct),  3i 
be  allowed  to  testify  against  defendants  N.  Y.  Supp.  880;  Wormley  v.  Ham- 
entitled  to  the  protection  of  the  stat-  burg,  40  Iowa  22;  Zerbe  v.  Reigart  42 
ute  against  the  plaintiff's  testimony.  Iowa  229;  Shaeffer  v,  Geary,  3  Pa. 
Weinstein  v,  Patrick,  75  N.  Car.  346;  Dist.  Rep.  418.  In  re  Spotts'  Estate, 
Mason  v,  McCormick,  75  N.  Car.  263;  iq6  Pa.  St.  a8i;  Blount  v.  Beall  (Ga. 
So  N.  Car.  244;  Gulley  v.  Macy,  84  N.  1894),  22  S.  £.  Rep.  C3. 
Car.  434;  Owens  v,  Phelps,  92  N.  Car.  The  fact  that  the  husband  of  adev 
331;  Corderey  v.  Hughes,  6  111.  App.  isee  will  be  tenant  by  the  curtesj  of 
401 ;  McCartin  v,  Traphagen,  43  N.  T.  the  land  devised,  in  case  hie  wife  dies 
£q.  323;  Trabue  v»  Turner,  10  Heisk.  intestate  before  his  death,  does  notdis- 
<Tenn.)  447;  Aymett  v.  Butler,  8  Lea  qualify  him  on  the  ground  of  interest; 
<Tenn.)  453 ;  Hill  v,  McLean,  10  Lea  such  interest  is  too  remote  and  con- 
<Tenn.)  11  q;  Hubbell  v,  Hubbell,  22  tingent.  Bowen  z;.  Sweeney  (Supreme 
Ohio  St.  208.  Ct.),  17  N.  Y.  Supp.  752;  Matter  of 

A  defendant  is  competent  for  the  ad-  Clark's    Will,  40  Hun   (N.  Y.)  233; 

xninistrator  of  one  who,  while  living.  Cooper  v,  Monroe,  77  Hun  (N.  Y.)  i. 

was  his  co-defendant.    Sublett  v.  Hod-  But  it  has  been  held  that  the  rule  is 

ges,  88  Ala.  491.  otherwise  in  respect  to  the  wife's  iocho- 

A  defendant  in  execution  is  a  com-  ate  right  of  dower,  of  which  she  cannot 
petent  witness  for  an  intervenor,  in  a  be  divested  by  her  husband,  her  inter- 
contest  between  the  latter  and  the  per-  est  t>eing  deemed  certain  as  well  as 
sonal  representative  of  the  deceased  vested,  Steele  v.  Ward,  30  Hun  (N. 
plaintifi*  in  execution ;  his  interest  be-  Y.)  555 ;  Matter  of  Clark's  Will,  40 
ing  balanced.  Smith  v,  Rishel,  164  Pa.  Hun  (N.  Y.)  237 ;  although  it  was  held 
St.  181.  in  Scherrer  z\  Kaufman,  i  Dem.  (N. 

1.  Apperson  v.  Exchange  Bank  Y.)  39,  that  this  interest  was  notsuf* 
<Ky.  1888),  10  S.  W.  Rep.  801 ;  Hill  v.  ficient  to  disqualify  the  wife  of  a  con- 
Helton,  80  Ala.  528;  Robinson  v.  Rob-  testant  of  a  will, 
inson,  20  S.  Car.  C72;  Dixon  v,  Mc-  S.  Mull  v.  Martin,  85  N.  Car.  406; 
Graw,  151  Pa.  St.90;  Marvin  v,  Dutch-  Mason  v,  McCormick,  75  N.  Car. 263; 
«r,  26  Minn.  391 ;   Darwin  v.  Keigher,  Bunn  v.  Tod4t  ^07  N.  Car.  266;  Duck- 

t5  Minn.  64;   McClure  v.  Otrich,  118  er  v.  Whitson,  112  N.  Car.  44;TwittT 

11.  320.  V.  Houser,  7  S.  Car.  153 ;  Markhara  r. 

If  the  testimony  of  the  witness  does  Carothers,  47  Tex.  21 ;  Dickson  r.  Mc- 

not  tend  to  promote  his  interest,  he  is  Graw,  151  Pa.  St  98;  Gerz  v.  Weber, 

competent  whether   he   is   a  party  or  151    Pa.   St.  396;    Smith  v.  Hay,  15* 

not.    Moflfatt  r.  Hardin,  22  S.  Car.  25.  Pa.    St.   377;   Tarr   v.   Robinson,  158 

Where   the   principal   obligor    in    a  Pa.    St.  64 ;  Eisenlord   v.  Clum,  126 

promissory   note    had    suffered    judg-  N.  Y.  552. 

ment  by  default,  it  was   held  that  he  Where  one   heir  at  law  brings  an 

was  competent  to  testify  to  personal  action  to  have  a  deed  made  by  his  an- 

transactions  with  one  of  the  sureties,  cestor  set  aside  as  to  him,  on  account 

who  had  died,  as  the  witness  had  no  of  the  mental  incapacity  of  the  grantor, 
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must  be  competent  evidence  for  or  against  him  in  another  action 
or  proceeding.* 

A  party  who  has  no  interest  in  the  transaction  proposed  to  be 

proved  is  competent  to  prove  it  ;*  and  a  witness  whose  interest  is 
balanced  between  the  parties  is  competent,  notwithstanding  the 

death  of  one  of  them.*  But  if  his  interest  is  opposed,  even  in  a 
slight  degree,  to  that  of  the  party  entitled  to  the  protection  of 
the  statute,  his  testimony  should  be  excluded.^    And  it  has  been 

other  heirs,  who  are  not  parties,  are  cution  of  the  note.  Robinson  v.  Rob- 
competent  generally,  because,  if  the  inson,  20  S.  Car.  567. 
plaintiff  succeeds,  the  deed  will  stand  A  witness  who  will  be  liable  to  the 
as  to  them,  and  their  interest  is  only  in  plaintiff  if  the  action  fails,  and  will  be 
the  question  and  not  in  the  event  of  equally  liable  to  the  defendant  if  it 
the  suit.  Hobart  v.  Hobart,  62  N.  succeeds,  is  competent  to  testify  in  be- 
Y.  80.  half  of  either  party.    Hidell  i;.  Dwinell,. 

Where    the   plaintiff's    father    had  89  Ga.  532;  Allen  v.  Davis,  65  Ga.  179* 

deeded  him  certain  real  estate,  and  de-  See  also  Smith  v.  Rishel,  164  Pa.  St. 

livered  the  deed  in  escrow  to  be  deliv-  181;  In  re  Kuhns'  Estate  (Pa.  1894), 

ered  to  the  plaintiff  afler  the  grantor's  30  Atl.  Rep.  215. 

death,  the  grantee  brought  an  action,  4.  Thus,  a  surety  on  the  bond  of  a 

after  the  death  of  the  grantor,  to  com-  non-resident  executor  has  such  an  in- 

pel   the  delivery  of  the  deed  to  him,  terest  in  the  account  of  his  principal  as 

and  it  was    held    that    the   plaintiff's  will  disqualify  him   to  testify  to  per- 

brother,  who  was  similarlj'  interested  sonal  transactions  or  conversations  with 

in   another  deed,  was  competent  for  the  testator.  Miller  v.  Montgomery,  78 

the  plaintiff  to  prove  declarations  of  N.  Y.  282. 

the  grantor.     Lyon  v.  Ricker,  141  N.  An  assignor  of  a  lease,  remaining  li- 

Y.  325.  able  on  his  covenants,  is  not  competent 

1.  Perine  v.  Grand  Lodge,  48  Minn,  in  an  action  by  the  executor  of  his  les- 

82  ;  Marvin  v,  Dutcher,  36  Minn.  391 ;  sor  against  his  assignee  for  a  breach  of 

Bunn  V,  Todd,  107  N.  Car.  266;  Near-  the  covenants.     Whitney  v,  Shippen, 

pass  V,  Gilman,  104  N.  Y.  507 ;  Wallace  89  Pa.  St.  32. 

V,  Straus,   113  N.  Y.  242*;    Hobart  v.  In  Williams  v.  Johnston,  82  N.  Car. 

Hobart,    62    N.   Y.    81;    Connelly   v.  388,  it  appeared  that  a  father  deeded 

O'Connor,  117  N.  Y.  93;  Eisenlord  v,  land  to  his  son,  who  in  turn  deeded  it 

Clum,  126  N.  Y.  558.  to  the  plaintiff,  who  was  to  pay  the  son 

Where,  in  a  suit  to  compel  an  exec-  a  certain  amount  therefor  in  case  he 

utor  to  deliver  a  deed  executed  by  his  succeeded  in  an  action  to  recover  pos- 

testator,    a    decree    for    the    plaintiff  session    of    the    land;    the    defendant 

would  establish  the  validity  of  a  lease  claimed  under  a  purchaser  at  an  execu- 

of  the  premises,  the  lessee  is  disquali-  tion  sale  against  the  father,  who  was 

fied  by  reason  of  interest.      Miller  v.  dead  at  the  time  of  the  trial.     It  was 

Meers  (111.  1895),  40  N.  E.  Rep.  577.  held  that  the  plaintiff's  grantor  was  not 

S.  Hooper  v,   Howell,   52   Ga.  315;  competent  for  the  plaintiff. 

Williams  v.  Davis,  69  Pa.  St.  31 ;  Mur-  Costs. — Where  the  opposing  party  is 

ray  v.  Fox,  104  N.  Y.  382 ;  Robertson  an  executor  or  administrator,  a  party 

t^.  Mowell,  66  Md.  530;  Townsend  v,  liable   for  costs  only   is  incompetent. 

Rackham,  68  Hun  (N.  Y.)  335.  Ransom  -v.  Schmela,  13  Neb.  73;  Ma- 

8.  Baker  r.  Updike  (111.  1895),  39  N.  son   v.  McCormick,  75    N.  Car.   363; 

E.  Rep.  587.    Thus,  in  a  contest  as  to  Poucher  v.  Scott,  33  Hun  (N.  Y.)  230; 

which  of  two  parties  was  the  grantee  affirmed  98  N.  Y.  422. 

in  a  lost  deed,  the  grantor,  standing  in-  But  a  contingent  liability  for  costs  as 

different  between  them,  is  competent  a  nominal  plaintiff  is  not  such  a  claim 

to  prove  that  a  person  dead  at  the  time  against  an  estate  as  will  exclude  the 

of  the  trial  was  the  grantee.     Gregg  v.  witness.  Hedges  7^Aydelott,46Mi8S.99. 

Hill,  80  N.  Car.  355.  In   an    action   by  an   administrator 

The  sureties  in  a  note,  who  are  dis-  against  a  sheriff,  for  selling  the  property 

tributees   of    the  deceased   principal's  of  the  estate  under  an  execution  against 

estate,  are  competent  to  prove  the  exe-  another  person,  a  surety  on  the  sheriff's. 
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held  that  his  testimony  should  be  excluded  if  he  ever  had  such 
an  interest,  even  though  he  may  be  disinterested  at  the  time  of 
the  trial.* 

To  exclude  transactions  and  declarations  of  a  deceased  person, 
those  who  have  succeeded  to  his  rights  must  also  be  interested 
in  the  event  of  the  suit.* 

c.  Persons  Excluded — (i)  Parties  to  the  Issue, — The  rule  in 
the  United  States  courts  is  that  "  in  actions  by  or  against  exec- 
utors, administrators,  or  guardians,  in  which  judgment  may  be 
rendered  for  or  against  them,  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  transaction  with,  or  state- 
ment by,  the  testator,  intestate,  or  ward,  unless  called  to  testify 
thereto  by  the  opposite  party,  or  required  to  testify  thereto  by 
the  court."  *     This  section  excludes  only  parties  to  the  action.* 

indemnity  bond  is  not  a  competent  wit-  another  suit  is  not  sufficient.     Fennell 

nessforhim.  Kyte  r.  Foran  (Pa.  1895),  v.  McGowan,  58  Miss.  261;  Leffler  r. 

31  Atl.  Rep.  575.  Watson  (Ind.  App.  1895),  40  N.  E.  Rep. 

An  attorney  whose  fee  is  contingent  1107. 
upon  success  in  the  suit  is  not  compe-        A  widow  who  brin^  a  suit  to    set 

tent  for  his  client  when  the  opposing  aside  a  conveyance   of  her  own  land, 

party  is  an  executor  or  administrator,  made  during  coverture,  is  competent  to 

Tretheway  v.  Carey  (Minn.  1895),  62  prove  that  the  deed  was  executed  under 

N.  W.  Rep.  815.  duress   of   threats  from   her  husband, 

1.  Mason  v.  McCormick,  80  N.  Car.  since  deceased.   Washington  City  First 
244;  Peebles  x).  Stanley,  77  N.  Car.  245.  Nat.  Bank  v.  Eccleston,  48  Md.  145. 

This  rule  is  now  limited  to  persons  Where  the  estate  of  a  deceased  per- 
through  or  under  whom  parties  to  the  son  will  be  liable  to  the  defendant  for 
action,  or  persons  interested  in  the  the  amount  recovered  by  the  plaintiff, 
event  thereof,  derive  their  title  or  inter-  plaintiff  is  not  competent  to  testify  as 
est.  Bunn  v.  Todd,  107  N.  Car.  266.  to  a  conversation  with  the  deceased 
A  discharge  in  bankruptcy  will  not  concerning  the  matter  in  controversy, 
render  competent  one  who  would  other-  Jackson  i'.  Clopton,  66  Ala.  34. 
wise  be  incompetent  under  the  rule.  In  a  contest  among  the  creditors  of 
Oatis  V.  Harrison,  60  Ga.  535.  an  estate,  as  to  the  priority  of  their  re- 
Suffering  judgment  to  go  by  default  spective  claims,  the  parties  thereto  may 
will  not  render  a  defendant  competent  testify,  as  the  rights  of  the  estate  are 
for  his  co-defendants.  Good  v.  Martin,  not  involved  in  the  issues.  Gordon  r. 
2  Colo.  218.  Kennedy,  36  Iowa  167. 

An  original  party  to  a  contract  can-  8.  Rev.  Stats,  of  United  States^  ^858. 

not,  the  other  party  being  dead,  render  Under    this    section     an    "opposite 

himself  competent  by  transferring  his  party  "  is  construed  to  be  one  against 

interest  to  another.  Drew  v,  Simmons,  w^hose  interests  the  evidence  is  sought 

58  Ala.  463.  to  be  used.     And  an  ex  parte  order  ob- 

But  in  Rothschild  x\  Hatch,  54  Miss,  tained  by  a  complainant  before  process 

555,  it  was  held  that  a  witness  who  had  issued  for  his  own  examination  will  not 

before  suit  transferred  his  interest  by  qualify  him  as  a  witness  on  the  ground 

deed  of  gift,  the  action  being  brought  that  he  is  required  by  the  court  to  tes- 

by  the  grantee,  was  competent.  tify.     Eslava  v,  Mazange,  i  Woods  (U. 

2.  Hendricks  v,  Kelly,  64  Ala.  388;  S.)  623. 

Butler  V.  Jones,  80  Ala.  436;  Brown  v.  This  section  applies  to  the  courts  of 

Carey   (Pa.   1892),  23  Atl.   Rep.  1103;  the  District  of  Columbia  sls  fullj  9&  to 

Firemen's    Ins.  Co.    v.  Peck,   126  III.  the  courts  of  the  United  States,   Page 

493;  Hankey  v.  Downey,  10  Ind.  App.  v.  Burnstine,  102  U.S. 664;  Meguiref. 

soo;  Gunn  r.  Pettvgrew,  93  Ga.  327;  Corwine,  3  McArthur  (D.  CO  81. 

Latourette  v.  McKeon   (Mich.  1895),  4.  Potter  v.  Chicago  Third  Nat.  Bank, 

62  N.  W.  Rep.  153.  102  U.  S.  163;  Goodwin  v.  Fox,  129 U.S. 

That  the  estate  may  be  affected  in  631 ;  Berry  v.  Sawyer,  19  Fed.  Rep.  286. 
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And   the  same  is  true  of  similar  statutes  in  a  number  of  the 
states.* 

In  other  jurisdictions,  the  term  "  party  to  the  action  **  is  con- 
strued to  include  a  party  to  the  issue  on  trial  or  the  real  party  in 
interest,  whether  he  is  a  party  of  record  or  not.*  In  a  few  cases, 
it  has  been  held  that  parties  to  the  record  should  be  excluded 

And  it  is  then  confined  to  proceed-  the  judgment  paid.     Kelton  v.  Jacobs, 

ings    in  which  a   judgment  or  decree  5  Baxt.  (Tenn.)  574. 
may  be  rendered.     Monongahela  Nat.        An  executor  is  a  competent  witness 

Bank  v.  Jacobus,  109  U.  S.  275.    See  except  as  to  transactions  with,  or  state- 

Briggs  V.  Spaulding,  141  U.  S.  153.  ments  made  by,  the  testator.     Key  v. 

An  administratrix  who  has  resigned  HoUoway,  7  Baxt.  (Tenn.)  575. 
after  commencing  an  action  is  a  com-         Where  an  administrator  sued  two  de- 

petent  witness  for  her  successor,  who  fendants,  but  discontinued  as  to  one  of 

has   been   substituted    as    plaintiff,   to  them  on  account  of  his  insolvency,  it 

prove  a  transaction  with,  or  a  statement  was  held  that  the  latter  was  a  compe- 

by,  the  defendant's  intestate.     Snyder  tent  witness  for  the  other  defendant. 

V.  Fiedler,  139  U.  S.  478.  Segar  v,  Lufkin,  77  Me.  142. 

1.  McRae  v.  Holcomb,  46  Ark.  306;        One  jointly  bound  with  the  decedent 

Haskell  v.  Hervey,  74  Me.   192;   Raw-  may  testify  against  the  latter*s  repre- 

son  XT.  Knight,   73  Me.  340 ;  Alden  v.  sentative,  in  an  action  to  which  the  wit- 

Goddard,  73  Me.  345.  ness  is  not  a  party,  although  the  effect 

The  maker  of  a  note  for  the  accommo-  of  his  testimony  is  to  throw  the  whole 
dation  of  the  deceased  indorser  is  not  liability  on  the  estate.  Gilmer  v, 
incompetent  in  an  action  thereon  Baker,  24  W.  Va.  72. 
against  the  administrator  of  the  latter.  In  an  action  affecting  the  title  to  land, 
to  which  the  maker  is  not  a  party,  one  claiming  under  a  deed  from  a  de- 
Morris  V.  Birmingham  Nat.  Bank,  93  fendant  which  was  not  recorded  when 
Ala.  511.  the  notice  of  lis  pendens  was  filed,  be- 

The    Tennessee  statute  is  said  to  be  ing  bound  by  the  judgment,  is  a  party 

strictly  construed,  being  applied  only  within  the  meaning  of  the  statute  and 

to  parties  to  the  action  and  not  to  per-  is  incompetent  as  to  personal  transac- 

sons   interested.      Grange    Warehouse  tions  and  communications  with  a  de- 

Assoc.  V.  Owen,  86  Tenn.  355;   Fuqua  ceased  person  under  whom  the  plain- 

V.  Dinwiddle,  6  Lea  (Tenn.)  645.  tiff  claims  title.     Wright  v,  Jackson,  59 

But  neither  party  to  the  record  may  Wis.  569. 
testify  as  to  transactions  or  communi-         In  California^  the  exception  is  strict- 
cations  with  the  deceased.     McDonald  ly  construed,  and,  as  the  code  provides 
V,  Allen,  8  Baxt.  (Tenn.)  446;  Taylor  that  parties  in  whose  favor  an  action  is 
i;.  Mayhew,  11  Heisk.  (Tenn.)  596.  prosecuted  against  an  estate  may  not 

In  a  suit  by  a  creditor  against  the  be  witnesses  in  their  own  behalf,  it  is 
executor  of  an  attorney,  to  recover  held  not  to  exclude  the  testimony  of  a 
money  collected  for  him,  the  debtor  is  person  against  whom  an  action  is  pros- 
competent  to  prove  that  he  paid  the  ecu  ted  by  the  personal  representative, 
money  to  the  attorney.  McBrien  v.  Sedgwick  v,  Sedgwick,  52  Cal.  336; 
Martin,  87  Tenn.  13.  McPhersOn   v.   Weston,  85    Cal.    97; 

The  surviving  party  is  not  excluded  Moore  v.  Schofield,  96  Cal.  488. 
where  it  is  sought  to  charge  the  defend-         One  who  is  interested  in  the  event 

ant  as  executor  de  son  tort.     Alexan-  and  is  a  necessary  party  should  be  ex- 

der  V.  Kelso,  i  Baxt.  (Tenn.)  5.  eluded  from  the  witness  box,  though 

The   statute  does   not    exclude   the  he  is  not  joined  as  a  party.     Alexander 

surviving  party's  vendor  of  personal  t^.  Hoffman,  70  111.  114. 
property ;    he    not   being    a    party   to        In  Texas^  mere  interest  in  the  event 

the  action.     Rielly  v*  English,  9  Lea  of  the  suit  does  not  disqualify  one  who 

(Tenn.)  16.  is   not  a  party  to   the  issue  on   trial. 

Upon  scire  facias  to  revive  a  judg-  Howard  v.  Galbraith  (Tex.  Civ.  App. 

ment  against  the  stayor,  the   original  1894),  30  S.  W.  Rep.  689. 
judgment  debtor,  who  is  not  a  party  to        8.  Morris  v,  Grubb,  30  Gratt.  ( Va.) 

the  proceedings,  is  competent  to  prove  286;  Drew  v.  Simmons,  58   Ala.  463; 
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even  though  they  have  no  interest  in  the  event  of  the  suit,*  but 
this  does  not  appeaf  to  be  within  the  spirit  and  reason  of  such 
statutes,  and  it  would  seem  that  only  parties  to  the  issue  and  per- 
sons  interested  in  the  event  of  the  action  or  proceeding  should 
be  excluded.* 

(2)  Parties  to  Contracts — (a)  In  Gentral. — Where  one  party  to  a 
contract  or  transaction,  out  of  which  the  cause  of  action  arose, 
is  dead  and  his  rights  have  passed  to  another,  who  represents  his 
interests  in  the  matter  in  controversy,  a  surviving  party  to  such 
contract  or  transaction  may  not,  on  his  own  motion,  testify  to 

Meseimer   v.   McCray,   113  Mo.  382;  matters  relative  to  the  issue  between 

Wootters  v.  Hale,  83  Tex.  564;  Bowers  the  parties,  we  are  of  opinion  that  the 

V,    Schuler,  54    Minn.  99;    Campbell  statute   refers  only  to  those  who  are 

Banking  Co.  v.  Cole  (Iowa,  1893),  56  parties  to  the  issue.  The  word  *  parties,' 

N.  W.  Rep.  441.  as  there  used,  we  think,  evidentlj  re- 

Thus   a  cestui  que  trust  for  whose  fers  to  the  party  prohibited  from  testi- 

benefit    an  action  is  brought    in   the  fjing,  and  the  party  against  whom  the 

name  of  the  trustee,  is  excluded.     Gab-  testimony  would  operate  if  admitted, 

bett  V.  Sparks,  60  Ga.  582.  This  construction  is  in  harmony  with 

In  trover  by  an  administrator  to  re-  the  spirit  and  purpose  of  the  statute, 

cover  the  value  of  notes  alleged  to  have  for  no  good  reason  can  be  suggested  for 

been  the  property  of  the  intestate,  it  excluding  the  testimony  of  one  who.  al- 

was  held  that  the  maker,  though  not  a  though  a  party  to  the  action  for  some 

party  to  the  action,  was  incompetent  other  purpose,  is  not  a  party  to  or  in- 

for  the  defendant,  where  his  liability  terested  in  the  issue  to  which  his  testi- 

over  for  certain  payments  of  interest  mony   relates."      To   the   same   effect 

made  since  the  alleged  conversion  of  are    Upton    v,  Adams,   27   Ind.  432; 

the  notes,  depended  on  the  event  of  the  Starret    i'.    Burkhalter,  SiS  Ind.  439; 

action.     Morrison  First  Nat.  Bank  v.  Spencer    v,    Robbins,    106  Ind.   500; 

Bressler,  38  111.  App.  499.  Scherer  v,  Ingerman,  no  Ind.  443. 

And  if  the  real  party  in  interest,  for        One    who    acts    as  next  friend  to  a 

whose  benefit  an  action  is  brought  in  party  under  disability,  is  not  such  a 

the  name  of  another,  be  dead  at  the  party  to  the  action  as  is  excluded  uo- 

time  of  the  trial,  the  opposing  party  der  this  rule.     Kilpatrick  v,  Strozier, 

may  not  testify  as  to  transactions  with  67  Ga.  247;  Murphy  v.  Murphy,  24 Mo. 

him.     Boynton  v.  Phelps,  52  111.  210.  526;  Trahem  v,  Colburn,  63  Md.  99. 

1.  Williams  v.  Barrett,  52  Iowa  637;  But  it  has  been  held  that  a  primary 
Patterson  v,  Martin,  33  W.  Va.  494;  liability  of  the  next  friend  for  the  costs 
Blood  V.  Fairbanks,  50  Cal.  420;  Guild  of  the  action  renders  him  incompetent. 
V.  Warne,  149  111.  105.  Mason  v.  McCormick,  75  N.  Car.  263. 

In  Illinois^  it  is  held  that  the  stat-  Persons   interested   in   the  event  of 

ute  does  not  abolish  the  rule  of  chan-  the  action   or  proceeding    should  be 

eery  courts  making  a  defendant  compe-  excluded,  although  not  parties  to  the 

tent  to  testify  on  behalf  of  a  co-defend-  action.       Earle     v*    Harrison,    18    S. 

ant  on  any  question  in  the  decision  of  Car.  329. 

which  he  has  no  interest,  even  if  the  Thus,  the  death  of  an  original  party 
adverse  party  does  sue  as  the  personal  to  a  contract  excludes  the  other  party's 
representative  of  a  deceased  person,  testimony  when  he  is  directly  interest- 
White  V.  Ross,  147  111.  427.  ed,  even  though  he  is  not  a  party  to 

2.  In  Bowers  v.  Schuler,  54  Minn,  the  action.  Thiemann  v,  Meier,  25 
103,  Mitchell,  J.,  said  :  "  The  principal  Mo.  App.  306;  Tunstall  z\  Withers,  86 
point  is  whether  the  term  *  any  party  to  Va.  892. 

an  action  '  is  meant  to  include  everyone  And  a  person  from  whom  the  plain- 

who  is  a  party  to  the  record,  or  only  tiff  has   acquired   his  cause  of  action 

those  who  are  parties  to  the  issue  to  against  the  estate  of  the  testator,  is  not 

which  the  testimony  relates.     In  view  competent  for  the  plaintiff  respecting 

of  the  last  clause  ox  the  section,  limit-  transactions  with  the  deceased.  Shields 

ing  the  incompetency  of  the  witness  to  v.  Smith,    104  N.   Car.  57;  Carey  f> 
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matters  relating  thereto  which  occurred  in  the  lifetime  of  the 
adverse  party,  whose  lips  are  closed  in  death.* 

Carej,    104   N.  Car.    171 ;    Sublett  v,  the  original  parties  to  the  contract  or 

Hodges,  88  Ala.  4QI.  cause  of  action  in  issue  and  on  trial  is 

1.  Kams  V.  Tanner,  66  Pa.  St.  305;  dead,  etc.  Gen.  Stats.,  ch.  131,  §  14.  The 
Murray  v.  New  York,  etc.,  R.  Co.,  103  test  of  competency  is  the  contract  or 
Pa.  St.  37;  Carey  v,  Fairchild  (Pa.  cause  of  action  in*^  issue  and  on  trial, 
1887),  9  Atl.  Rep.  328;  Sutherland  v,  not  the  fact  to  which  the  party  is  called 
Rosa,  160  Pa.  St.  29;  Pattison  v.  Arm-  to  testify.  If  the  cause  of  action  was  a 
strong,  74  Pa.  St.  476;  Warren  v.  Steer,  matter  transacted  with  a  person  who 
iia  Pa.  St.  634;  In  re  Irwin's  Estate,  has  deceased,  the  other  party  to  that 
160  Pa.  St.  82;  Arthurs  v.  King,  84  Pa.  transaction,  being  also  a  party  to  the 
St.  525  ;  Taylor  v,  Duesterberg,  109  suit,  is  not  admitted  as  a  witness  at  all, 
Ind.  165;  Scherer  v.  Ingerman,  no  and  cannot  testify  to  vmy  fact  in  the 
Ind.  443;  Hanlon  v.  Doherty,  109  Ind.  case.  Otherwise  he  is  admitted  as  a 
37;  Sanborn  v,  Lang,  41  Md.  107;  witness,  and  being  so  admitted,  the 
Robertson  v,  Mowell,  66  Md.  530;  statute  contains  no  restriction  norlim- 
Wright  V.Gilbert,  51  Md.  147;  Amonett  itation  as  to  the  facts  to  which  his  tes- 
7*.  Montague,  63  Mo.  201;  Capman  v,  timony  may  or  may  not  be  directed. 
Dougherty,  87  Mo.  617;  Emmel  v.  His  competency  must  be  determined  in 
Hayes,  los  Mo.  186;  Anderson  v,  advance,  by  the  nature  of  the  contro- 
Hance,  49  Mo.  159;  Granger  v,  Bas-  versy  and  the  questions  in  issue.  Jf, 
sett,  98  Mass.  462;  Downs  v,  Belden,  46  upon  that  test,  he  is  admitted  as  a  wit- 
Vt.674;  Pember  r.  Congdon,  55  Vt.  58;  ness  in  the  case,  his  testimony  is  com- 
Randall  v,  Randall,  64  Vt.  419;  Barnes  petent  for  all  purposes,  although  it  may 
V,  Dow,  59  Vt.  530;  Pendill  v.  Neu-  relate  to  transactions  with  a  person 
berger,  67  Mich.  562 ;  Hart  v.  Carpen-  since  deceased,  which  prove  to  be  in- 
ter, 36  Mich.  402;  Byars  v,  Curr^',  75  volved  in  or  to  affect  the  matter  in  dis- 
Ga.    515;    Hays  v.  Callaway,   58   Ga.  pute." 

288;   Carter  v.  Hale,  3a  Gratt.  (Va.)  The  above  interpretation  of  the  law 

115;   Grigsby    v.    Simpson,   28   Gratt.  is  approved  in  Angell  t;.  Hester,  64  Mo. 

(Va.)  348;  Mason  v.  Wood,  27  Gratt.  144;  Ring  v.  Jamison,  66  Mo.  429;  Ash- 

(Va.)  783;  Parent  v,  Spitler,  30  Gratt.  brook  v.  Letcher,  41  Mo.  App.  374. 

(Va.)  819;  Smith  v.  Ulman,  26  Hun  (N.  In  an  action  to  foreclose  a  mechan- 

Y.)  386;  Mosner  v.  Raulain,  66  Barb,  ic's  lien  on  the  property  of  a  deceased 

(N.  Y.)  213;  Chaffee  v.  Goddard,  42  person,  the  lienor  is  not  competent  to 

Hun   (N.    Y.)    147;    McCampbell    v.  prove  his  contract  with  the  decedent. 

Henderson,    50   Tex.    601;    Heard   v.  Gunther  v.  Bennett,  72  Md.  384;  Ca.- 

Busby.  61  Tex.  13;  Moore  v,  Taylor,  hill  v,  Elliott,  54  Mo.  App.  307.     And 

44  N.  H.  374;   Chandler  v.   Davis,  47  where  the  lienor  is  dead,  the  contractor 

N.  H.  462;  Brown  v.  Brown,  48  N.  H.  who  employed  him,  and  who  is  a  party 

90;  True  V,   Shepard,  51    N.  H.  502.  defendant,   is   not  competent   for   the 

The  children  of  the  surviving  party  owner  of  the   property.     Hommel  v* 

are  not  excluded.    Anderson  v.  Hance,  Lewis,  104  Pa.  St.  465. 

49  Mo.  159.  In  an  action  upon  a  bond  against  an 

Where   one   party   to  a  contract  is  executor,  where  the  defense  was   the 

dead,  the  other,  being  a  party  to  the  alteration  of  the  instrument  after  its 

suit  and  liable  for  costs,  is  not  compe-  execution,  it  was  held  that  the  plaintiff 

tent  to  testify,  though  a  discharged  bank*  might  not  testify  that  he  saw  it  in  the 

nipt.   Tunstall  v.  Withers,  86  Va.  892.  hands  of  his  attorney  shortly  before  its 

Where  a  grantee  sues  the  estate  of  execution  by  the  deceased,  and  that  it 
his  deceased  grantor  for  a  breach  of  then  contained  the  clause  claimed  to 
covenant,  he  is  not  competent  to  prove  have  been  interpolated.  Pease  v.  Bar- 
that  he  served  notice  on  the  grantor  of  nett,  30  Hun  (N.  Y.)  525. 
the  pendency  of  the  action  in  which  he  In  an  action  against  the  sureties  in  a 
was  adjudged  to  have  no  title,  and  re-  bond,  the  principal  obligor  being  dead, 
quested  him  to  defend.  Finton  v.  the  plaintiff  is  not  competent  as  to  any 
Egelston,  61  Hun  (N.  Y.)  246.  conversation  with  the  deceased,  in  the 

In  Granger  v,  Bassett,  98  Mass.  462,  absence  of  the  sureties.     Henry  v,  Tif- 

the  court  said:  **The   statute   admits  fany,  5  111.  App.  548. 

parties  to  testifj',  except  where  one  of  Where  a  grantor  has  conveyed  the 
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In  an  action  by  an  executor  or  administrator,  an  intervener 
who  bases  his  claim  to  the  fund  or  property  in  controversy 
upon  a  contract  with  the  deceased,  is  not  competent  to  prove 
it,  as  he  is  in  effect  seeking  a  judgment  against  the  decedent's 
estate.*  But  in  a  contest  between  a  judgment  creditor  of 
a  deceased  person  and  the  claimant  of  property  sought  to  be 
taken  on  execution  against  the  estate,  both  plaintiff  and  the 
claimant  are  competent  witnesses  because  the  issue  is  between 
them.* 

Where  a  contract  or  transaction,  one  of  the  parties  to  which  is 

same  land  twice  to  difTerent  grantees,  The  transaction  proposed  to  be  proved 

and  the  former  of  his  grantees  is  dead,  -was  strictlj  between  parties  who  were 

he  is  not  a  competent  witness  for  the  living  at  the  time  of  the  trial,  and  the 

other  in  an  action  against  the  heirs  of  deceased  surety  had  taken  no  part  in  it; 

the  deceased  grantee  to  avoid  the  prior  and,  besides,  it  is  difficult  to  see  whj 

conveyance.  McCann  xk  Atherton,  io6  the  plaintiff  should  be  prohibited  from 

111.  31.  testifying  in   rebuttal  of  the  obligor's 

In  an  action  by  a  widow  against  her  testimony,  even  if  he  were  incompetent 
deceased  husband^s  administrator,  to  in  his  own  behalf  in  the  first  instance, 
recover  the  proceeds  of  her  property  The  case  is  cited  as  law  in  Hall  r.  Rixey, 
disposed  of  by  the  deceased,  she  is  not  84  Va.  792.  Compare  Grigsby  v.  Simp- 
competent  to  prove  the  agreement  be-  son,  28  Gratt.  (Va.)  348. 
tween  her  and  her  husband  under  The  assignee  of  the  contract  or  other 
which  she  brings  her  action.  Palmer  cause  of  action  is,  after  the  death  of 
V,  Hanna,  6  Colo.  55.  his  assignor,  protected  from  the  testi- 

In  a  suit  against  executors  and  dev-  mony  of  the  other   party  thereto  as 

isees,  to   set  aside  a  deed   alleged   to  to  transactions  and  conversations  with 

have  been  procured  by  the  testator,  by  the  deceased.     HoUister  t*.  Young,  41 

fraud,  the  plaintiff  is  not  a  competent  Vt.  156;  DeCoursey  v,  Johnston,  134 

witness   for   himself.     Montgomery  v.  Pa.  St.  328. 

Simpson,  31  N.  J.  Eq.  i.  A  party  to  a  contract  is  not  compc- 

In  Virginia,  a  witness  who  is  inter-  tent  for  himself  in  a  contest  with  the 

ested  in  the  event  of  the  action  is  not  representative  of  a  deceased  assignee 

disqualified  if  he  was  not  a  party  to  the  thereof.     Gamble  v.  Hepburn,  90  Pa. 

contract  or  other  transaction  which  is  St.  439. 

the    subject  of    investigation,  though  But  in  Parker  v.  Maxwell,  45  Minn, 

one  of  the  original  parties  thereto  be  i,  it  was  held  that,  in  an  action  by  or 

dead,  insane,  or  otherwise  rendered  in-  against  the  personal  representative  of 

competent.     Simmons  v,  Simmons,  33  the  deceased  assignee  of  a  contract, 

Gratt,  (Va.)  461 ;  Wager  v.  Barbour,  the  opposing  party   is    competent  to 

84  Va.  419;  Hall  V.  Rixey,  84  Va.  790;  prove  that  the  contract  was  tainted 

Knick  x>,  Knick,  75  Va.  12.     Compare  with  usury  in  its  inception. 

Boyd  V.  Jennings,  46  111.  App.  290.  In  New  Jersey y  it  is  held  that,  where 

In  Carter  v.  Hale,  32  Gratt.  (Va.)  115,  neither  party  to  an  action  represents  a 

which  was  an  action  by  the  obligee  in  deceased  person,   though   one  of  the 

a  bond  against  the  obligor  and  one  of  parties  to  the  transaction,  out  of  which 

his  sureties,  the  other  being  dead,  it  the  suit  grows,  is  dead,  the  living  party 

was  held  that  the  obligor  was  incom-  is  competent  to  speak  as  a  witness  as 

petent  to  prove  that  he  had  himself  to   what   was    said   and   done  by  the 

paid  it.    The  court  rested  its  decision  other.     Lehigh  Coal,  etc.,  Co.  v.  Cen- 

on  the  ground   that  the   plaintiff  was  tral  R.  Co.,41  N.  J.  Eq.  186;  Palmateer 

disqualified  in  his  own  behalf  by  reason  v.  Tilton,  40  N.  J.  Ekj.  555.  Compare 

of  the  death  of  one  of  the  sureties,  and,  Hodge  v,  Coriell,  44  N.  J.  L.  456. 

that  being  true,  no  party  to  the  con-  1.  Bachelder    v.    Brown,    47  Mich, 

tract  should  be  permitted  to  testify  in  366;  Lewis  v,  Oliver,  22  Mo.  App.  203; 

the  case.     If  this  is  a  correct  interpre-  Mutual  L.  Ins.  Co.  v.  Watson,  30  Fed. 

tation  of  the  statute,  it  is  difficult  to  Rep.  653. 

understand  the  reason  for  its  enactment.  2.  Anderson  v.  Wilson,  45  Ga.  25; 
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dead,  comes  incidentally  into  a  suit  on  another  contract,  as  a 
matter  of  evidence,  the  mouth  of  the  surviving  party  is  not  closed 
concerning  it.* 

The  words  "  contract  in  issue,'' as  used  in  the  statutes,  mean  the 
same  as  "contract  in  dispute  or  in  question,"  and  relate  as  well  to 

Powell  r.  Watts,  72  Ga.  770;   Parrott  vendor,  it  was  held  that  the  plaintiff  was 

V,  Baker,  82  Ga.  364.  competent  to  prove  the  contract  be- 

1.  Horner  v,  Frazier,  65  Md.  i ;  Rob-  tween  the  deceased  and  himself,  as  the 

ertson  v,  Mowell,  66  Md.  530;  Manu-  contract  was  collateral  to  the  cause  of 

facturers'  Bank  v.  Scofield,  39  Vt.  590;  action  in  which  the  decedent's  estate 

Cole  f.  ShurtleflP,  41  Vt.  311;  98  Am.  was  not  interested;  the  real  cause  of 

Dec.   587;   Morse  v.  Low,  44  Vt.  561 ;  action  being  the  unlawful  conversion  of 

Adams  v,  Bleakley,  117  Pa.  St.  283.  the  property  by  the  defendant.  Downs 

In  trespBSB  guare  clausum  yre^iiy  the  v.  Belden,  46  Vt.  674.  Compare  Ban- 
plaintiff  is  competent  to  prove  that  her  ister  v,  Ovitt,  64  Vt.  580. 
husband  purchased  the  land  upon  Where  the  defendant,  an  administra- 
which  the  trespass  is  alleged  to  have  tor,  traverses  the  plaintiff's  affidavit 
been  committed  from  her  father,  al-  on  which  an  attachment  was  granted, 
though  both  of  them  are  dead.  The  the  plaintiff  is  competent  on  the  trial 
issue  on  trial  is  the  commission  of  the  of  that  issue,  although  the  contract 
alleged  trespass.  Scott  v.  Mathis,  72  sued  on  was  made  with  the  defend- 
Ga.  119.  ant's  intestate.    Ouzts  v,  Seabrook,  47 

Thus,  in  an  action  by  the  administra-  Ga.  359. 
tor  of  A,  the  defendant  is  competent  On-  the  trial  of  a  will  contest,  one 
to  prove,  in  defense,  a  contract  with  B  who  had  made  a  contract  with  the  tes- 
made  after  the  death  of  A,  although  tator  to  support  him  for  life,  in  consid- 
B  himself  was  dead  at  the  time  of  the  eration  of  certain  property  conveyed  to 
trial,  as  it  is  not  B's  estate  which  is  him,  is  competent  to  prove  such  con- 
represented  in  the  action.  Weaver  v.  tract,  though  it  is  recited  and  confirmed 
Roth,  105  Pa.  St.  408.  by  the  will,  since  it  is  not  in  issue  and 

So,  a  party  to  an  action  may  testify  on  trial.     Holman  v,  Boyce,  65  Vt.  318. 

concerning  a  contract  to  which  he  is  In  Missouri^  the  witness  is  not  ex- 

not  a  party,  though  one  of  the  parties  eluded  unless  he  is  both  a  party  to  the 

to    such  contract    is  dead.     Knick  v,  contract  sued  on  and  a  party  to  the 

Knick,  75  Va.  12.  issue  on  trial.  Looker  v,  Davis,  47  Mo. 

A  party  is  not  disqualified  to  testify  140;    Pritchett    v.   Reynolds,  21    Mo. 

to  a  transaction  with   a   third  person  App.  674. 

who  is  dead,  when  the  opposing  party  But  it  is  not  absolutely  necessary  that 

in  no  way  represents  the  estates  of  the  the  witness  be  a  party  to  the  record 

deceased.     Severn    v.    National  State  where  the  other  original  partj'  to  the 

Bank,  18  Hun  (N.  Y.)   228;  Love    v.  contract  is  dead.  The  testimony  of  the 

Stone,  56  Miss.  449;  Downs  v.  Belden,  survivor  will  be  excluded,  whether  he  is 

46  Vt.  674.  a  party  to  the  record  or  not,  where  the 

The  statute  excludes  only  parties  to  result  of  his  testimony  will  be  equally 

the    transaction   which   is  undergoing  beneficial  to  him  in  either  case.   Meier 

investigation  ;  that  is,  which  is  in  issue,  v.  Thieman,  90  Mo.  433. 

Martz  V.  Martz,  25  Gratt.  (Va.)  361;  Where  both  the  original  parties  to 

Morse  v.  Low,  44  Vt.  561 ;   Wright  r.  the  contract  are  dead,  the  heirs  of  one 

Gilbert,   51    Md.     146;     Monongahela  may  testify  concerning  it  against  the 

Nat.  Bank  v.  Jacobus,  109  U.  S.  377.  estate  of  the  other.     Martin  v.  Jones, 

Where  a  person  agrees  to  work  for  72  Mo.  24.                                            ' 

a  devisee  on  the  same  terms  as  he  has  But  if  the  witness  is  both  a  party  to 

worked  for  the  devisor,  he  is  competent  the  suit  and  to  the  contract  sued  on,  his 

to  prove  what  those  terms  were.    Titus  mouth  is  closed  as  to  transactions  with 

V,  O'Connor,  18  Hun   (N.  Y.)  373.  the  deceased    party   to   the    contract. 

In   trover   for    property   which    the  Hughes  v,  Israel,  73  Mo.  538;  Chap- 

plaintifT  had  purchased  from  a  person  man  v.  Dougherty, 87  Mo.  617;  56  Am. 

since  deceased,  the  defendant  claiming  Rep.  469;   Angell  v.  Hester,  64  Mo. 

by  subsequent  purchase  from  the  same  142;  Sitton  v.  Shipp,  65  Mo.  297;  Ring 
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the  substantial  issues  made  by  the  evidence  as  to  the  mere  formal 
bsues  made  by  the  pleadings.^ 

In  an  action  to  compel  the  specific  performance  of  a  contract 
made  by  one  since  deceased,  the  plaintiff  is  not  a  competent 
witness  to  prove  such  contract.* 

V,  Jamison,  66  Mo.  439 ;  Johnson   v.  its  letter.    Beneficiaries,  who  are  not 

Quarles,  46  Mo.  423.  directly   parties  of  record,  have  been 

1.  Hollister  v.  Young,  42  Vt.  403;  held  to  be  excluded  for  incompetency. 
Pember  v.  Congdon,  55  Vt.  58;  Barnes  Drew  v,  Simmons,  58  Ala.  463;  Mc- 
V.  Dow,  59  Vt.  545;  Chapman  v.  Crary  v.  Rash,  60  Ala.  374;  Keel  v. 
Dougherty',  87  Mo.  617 ;  56  Am.  Rep.  Larkin,  72  Ala.  493.  In  a  suit  by  a 
469,  overruling  Bradley  v.  West,  68  transferee,  the  transferror,  thougli  not 
Mo.  69.  a  party  to  the  action,  has  been  excluded. 

Where  the  plaintiff  claims  property  Louis  v,  Easton,  50  Ala.  470.    And, 

through  a  sale  by  A,  and  the  defend-  generally,  the  statute  is  construed  to 

ant  through  a  sale  by  the  administra-  protect  not  only  the  estate  of  a  dece- 

tor  of  A,  the  alleged  contract  of  sale  dent,  where  the  purpose  or  result  of  the 

to  the  plaintiff  comes  directly  and  not  evidence  would  be  to  diminish  it,  but 

collaterally  in   issue,  and  the  plaintiff  also  the  rights  of  heirs  or  others  who 

is  not  competent  to  prove  it.     Hall  v,  claim  in  succession  under  the  decedent. 

Hamblett,  51  Vt.  589.  Boykin  v.  Smith,  65  Ala.  294;  Key  v. 

In  ejectment  by  one  claiming  title  Jones,  52  Ala.  238.'* 
under  a  deceased  person  against  one  Where  the  purchaser  of  land  seeks  a 
claiming  by  adverse  possession,  where  specific  performance  of  a  contract  of 
the  issue  was  as  to  whether  the  defend-  sale  made  by  an  executor  under  a  testa- 
ant  held  under  the  deceased  and  had  mentary  power,  such  executor  having 
recognized  his  title,  it  was  held  that  the  died,  the  purchaser  is  not  competent  to 
defendant  was  not  competent  in  his  prove  the  contract.  Palmateer  v.  Til- 
own  behalf,  as  his  transactions  with  ton,  39  N.  J.  Eq.  40. 
the  decedent  relating  to  the  title  were  But  in  Campbell  v.  Mayes,  38  Iowa 
directly'  in  issue.  Hollister  v.  Young,  9,  the  administrator  of  the  deceased 
41  Vt.  156.  grantor  was   made  a  party  defendant 

2.  Mosher  v.  3utler,  31  Ohio  St.  190.  along  with  the  heirs,  but,  as  he  was  not 
In  Goodlett    v.  Kelly,   74  Ala.  218,  a  necessary  party,  the  action  was  dis- 

the  court  said  :"  The  complainant,  missed  as  to  him  and  prosecuted  against 
Goodlett,  is  clearly  not  a  competent  the  heirs.  It  was  held  that  the  plain- 
witness,  in  the  present  suit,  as  to  the  tiff  and  his  wife  were  both  competent 
trade  or  exchange  of  lands  alleged  to  to  prove  the  contract,  on  the  ground 
have  taken  place  between  himself  and  that  the  defendants  were  not  parties 
Mrs.  Hansen  during  her  lifetime.  He  entitled  to  the  protection  of  the  statute 
is  excluded  by  the  provisions  of  section  of  that  state.  The  court  said:  *' Since 
3058  of  the  code  of  1876  as  it  has  been  the  administrator  was  not  a  necessary 
repeatedly  construed  b^'  the  past  deci-  party,  the  action  as  against  him  might 
sions  of  this  court.  This  land  trade^  for  properly  be  dismissed  without  prejudice 
the  specific  performance  of  which  the  as  against  the  others.  When  it  was 
bill  is  filed,  was  a  transaction  with  the  dismissed  as  to  the  administrator  he 
deceased  involving  many  statements  was  no  longer  an  adverse  party,  and 
made  by  her  as  to  its  terms  and  con-  that  fact  then  ceased  to  operate  as  a 
ditions.  If  the  suit  were  one  directly  reason  for  excluding  the  depositions, 
against  the  estate  of  Mrs.  Hansell,  the  Nor  is  this  action,  in  an}*  ordinary 
complainant's  testimony  would  be  ex-  legal  or  practicable  sense,  a  proceeding 
eluded  by  the  very  letter  of  the  stat-  *  in  relation  to  the  settlement  of  es- 
ute.  Code,  ^  3050.  It  would  be  prej-  tates  of  deceased  persons,'  and,  hence, 
udicial  to  the  rights  of  the  decedent,  for  this  reason,  the  depositions  could 
whose  estate  might  be  liable  to  diminu-  not  be  excluded.  The  depositions, 
tion  by  reason  of  it.  Alabama  Gold  L.  when  taken,  were  competent  as  against 
Ins.  Co.  V.  Sledge,  62  Ala.  566.  The  all  the  present  defendants,  and  hence 
statute  has  been  uniformly  construed  to  they  are  competent  now.  In  this  re- 
embrace  many  cases  within  its  spirit  spect  they  are  different  from  a  depo- 
and   purpose  which  do  not  fall  within  sition  of  an  interested  witness  under 

700 


laMmpcteii^  Banored.  WITNESSES.  BflBMt  of  DMth. 

In  an  action  by  a  third  person,  for  whose  benefit  an  agreement 
was  made  to  enforce  it  against  the  obligor,  the  plaintiff  is  com- 
petent in  his  own  behalf,  although  the  person  who  made  the 
agreement  for  his  benefit  is  dead.^  But,  in  such  case,  the  de- 
fendant is  not  a  competent  witness  as  to  the  transaction  between 
himself  and  the  deceased.* 

(b)  PurtiM  to  Oommorelml-  Papor. — The  maker  of  a  promissory  note  is 
not,  after  the  death  of  the  payee,  competent  to  testify  to  any 
transaction  or  conversation  with  the  deceased  which  may  tend  to 
extinguish  or  diminish  his  own  liability  on  the  note.'  Neither  is 
a  maker  competent  for  a  co-maker,^  though  no  summons  was 
served  on  him  and  he  is  not  technically  a  party  to  the  record.* 

the  common-law  rule  when    interest  White,  8  Utah  250;  Cake  v.  Cake,  162 

would  disqualify ;  for  then  the  subse-  Pa.  St.  584 ;  Jones  v.  Henshall,  3  Colo, 

quent  removal  of  interest  by  release  or  App.  448;  Burns  v.  Ross  (Ky.  1895),  3^ 

otherwise  would  not  make  the  deposi-  S.  W.  Rep.  641. 

tion   competent ;  it  being  incompetent  The  rule  is  the  same  where  the  note 

when  taken,  it  would  remain  so.     At  was    made    payable    to    the  deceased 

the  common  law,  the  incompetence  in-  guardian  of  the   plaintifT,  to  whom  it 

hered  in  the  witness,  and  he  must  first  was  assigned  bj  the  deceased  upon  the 

be  made  competent  and  then  testify,  ward's  coming  of  age.     Lewis  v.  Fort, 

Under  our  statute  the  witness  is  com-  75  N.  Car.  251. 

petent,  and  the  incompetence  of  the  The  maker  is  not  competent  in  his 
deposition  attaches  by  reason  of  the  own  behalf  where  the  deceased,  with 
party,  and  when  the  party  is  dismissed,  whom  the  transaction  was  had,  had 
the  incompetence  is  removed.  It  is  the  note  made  payable  to  his  wife,  who 
true,  as  argued  by  appellee's  counsel,  is  alive  at  the  time  of  the  trial.  Will- 
that  the  reason  underlying  the  statute  cox  7'.  Jackson,  51  Iowa  208. 
applies  with  equal  force  when  the  heirs  The  widow  of  a  deceased  maker  of  a 
of  a  deceased  person  are  defendants,  note  is  competent  to  prove  that  she 
as  where  the  executor  is  a  defendant,  paid  it  as  agent  for  her  husband,  not- 
But  courts  do  not  apply  a  statute  to  all  withstanding  the  payee  is  also  dead. 
cases  embraced  within  the  reason  of  it.  Rush  v.  Ross,  65  Ga.  144. 
but  only  to  those  within  the  language  The  writing  of  a  promissory  note  by 
of  it."  the  maker  is  not  a  personal  transaction 
1.  Creamer  v.  Sirp,  91  Ind.  366.  with  the  payee,  and  the  writer  may  tes- 
Thus,  where  a  third  person  had  tify  as  to  what  kind  of  ink  was  used, 
agreed  with  the  maker  of  a  note  that  what  words  he  struck  out,  etc.,  not- 
he  would  pay  it  at  maturity,  and  the  withstanding  the  payee  is  dead.  Page 
payee  sued-  such  person  to  collect  the  v,  Danaher,  43  Wis.  221. 
same,  it  was  held  that  the  plaintiff  was  4.  Hisaw  v,  Sigler,  68  Mo.  449;  Wil- 
competent  in  his  own  behalf,' notwith-  Hams  7^  Carr,  4  Colo.  App.  363. 
standing  the  previous  death  of  the  But  in  Baker  v.  Kellogg,  29  Ohio  St. 
maker  of  the  note.  Amonett  v,  Mon-  663,  it  was  held  that,  in  an  action  by 
tague,  63  Mo.  201 ;  75  Mo.  43.  an  administrator  upon  a  promissory 
But  it  has  been  held  that  a  widow  note  made  by  two  parties  defendant, 
who  is  an  annuitant  under  a  convey-  where  only  one  of  them  sets  up  any 
ance  made  by  her  husband  in  his  li^-  defense,  the  other  is  a  competent  wit- 
time,  which  is  sought  to  be  impeached  ness  for  the  party  defending, 
by  his  creditors,  is  not  competent  for  6.  Jenks  v,  Opp,  43  Ind.  108. 
the  defense.  Randall  v,  Randall,  64  In  Church  v.  Howard,  79  N.  Y.  420, 
Vt.  419.  where  it  appeared  that  one  of  the  de- 
3.  Reddick  v.  Keesling,  129  Ind.  128.  fendants  did  not  answer,  it  was  held 
3.  Wells  V.  Ayers,  84  Va.  341 ;  Hod-  that  he  was,  nevertheless,  an  incom- 
ges  V.  Denny,  8<S  Ala.  226;  Hubbard  v,  petent  witness  for  his  co-defendant. 
Chapin,  a  Allen  (Mass.)  328;  Angell  v.  The  court  said:  "  The  question  whether 
Hester,  64  Mo.  142;  Rice  v,  McFar-  the  witness  was  not  a  party  within  this 
land,    41    Mo.    App.   489;    Ewing    v,  provision,  and   hence   incompetent,  is 
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The  maker  is  not  competent  in  his  own  behalf  in  an  action  on 
the  note  by  an  assignee  thereof  ;  the  original  payee  being  dead  at 
the  time  of  the  trial.* 


not  free  from  difficulty,  but  however  without  doubt,  decisive  bearing  in  his 

that  may  be,  we  think  that  he  was  a  favor    upon   the  only  issue  involved, 

person  interested   in    the    event,   and,  Before  thus  disregarding  or  restricting 

therefore,  incompetent  to  testify  as  to  the  natural  and  obvious  meaning  of  the 

any  personal  transaction  between  him-  words  of  a  statute,  the  court  should  be 

self  and  the  intestate,  and  his  testimony  convinced   an    imperative    reason  for 

was  improperly  received.     He  was  in-  doing  so  exists.     We  do  not  now  pcr- 

terested  in  avoiding  a  judgment  against  ceive    anj'  reason  for  excluding  such 

the    defendant    Howard,   the    surety,  testimony  in  an  action  by  the  personal 

which  would  entitle  such  surety  to  pros-  representative  of  one  who  is  dead,  that 

ecute    and  obtain  a  judgment  against  does  not  exist  in  full  force  in  a  case 

the  defendant  Fargo,  which  he  might  like  this.    The  issue  here  presented  is 

be   compelled   to   pay.     He  would  be  one  of  fact,  involving  an   inquiry  (or 

affected    by    the  legal  operation    and  the  simple  truth,  not  at  all  changed  or 

effect  of  the  judgment,  and  the  record  affected  by  death,  but  to  be  sought  for 

would   be  legal  evidence  in  an  action  according  to  rules  of  evidence  intended 

by  the  surety  to  recover  the  amount  to  operate  justly,  equally,  and  mutually 

paid  for  his  principal."  between   the   parties,  no   matter  who 

1.  Farmers'Mut.F.  Ins.  Co.  V.Wells,  they  maybe.     It  does  not,  therefore, 

53  Vt.    14;  Angell   v,    Hester,  64  Mo.  make  any  difference  whether  the  per- 

142  ;  Ashbrook  v,  Letcher,  41  Mo.  App.  sonal  representative  of  a  deceased  payee 

369;    Byrne    v.    McDonald,    i    Allen  or  the  assignee  of  a  note  be  party  plain- 

(Mass.)  293.  tiff  in  an  action  to  recover  on  it;  to  per- 

In   Hurry  v.  Kline,  93   Ky.  358,  the  mit  the  defendant  to  testify  for  himself 

court  said  :  "  If  Irvin  had  died  owner  concerning  what  was  said  or  done  by 

of  the  note,  and  this  was  an  action  by  the  decedent,  thereby  affecting  the  is- 

his  personal  representative  to  recover  sue  involved,  without  the  presence  or 

judgment  thereon,  or  even  if  appellant  power  of  anyone  to  speak  for  the  dead 

had,  by  reason  of  the  assignment  to  man,  would  give  him  an  unjust  and  un- 

him,  recourse  on  decedent's  estate,  the  fair  advantage  in  one  case  just  as  much 

testimony  in  question  would,  we  think,  as,  no  more  than,  the  other,  which  the 

be  certainly  incompetent.    But  it  seems  legislature  did  not  intend  for  him  to 

to  be  conceded  that  if  appellant  ever  have,    but  carefully  and   particularlj 

had  such  recourse,  it  has  been  lost ;  and  framed  subsection  2,  section  606,  to  pre- 

so  the  estate  of  the  deceased  assignor  vent." 

will  not  be  affected  by  determination  of        The  same  rule  obtains  as  to  tbeob- 

this  action  one  way  or  another.  Never-  ligor  in  a  bond  which  has  been  assigned; 

theless,  we  think  there  can  be,  accord-  the  original  obligee  being  dead.  Grigsby 

ing  to  the   plain    language  used,   no  v.  Simpson,  28  Gratt.  (Va.)  34S. 
question  of  cases  like  this  being  com-        Neither  is  the  original  obligee  in  a 

prehended  by  the  exceptions   to,  and  bond  competent  for  his  assignee,  the 

modifications  of,  section  605,  that  are  obligor  being   dead.      Woodhouse  v. 

contained  in  subsection  2,  section  606,  Simmons,  73  N.  Car.  30. 
for   it   is   there   provided,    in  explicit        The  maker  of  a  note  is  not  compc- 

terms,  that  no  person  shall  testify  for  tent   to  prove  payment  to  the  payee 

himself  concerning   any  verbal  state-  since  deceased,  the  latter  having  trans- 

ment  of,  transaction  with,  or  act  done  ferred  the  note  to  the  plaintiff  before 

or  omitted  to  be  done  by,  one  who  is  his  death.    Farmers*  Mut.F.  Ins.  Co.  r. 

dead  when  the  testimony  is  offered  to  Wells,  53  Vt.  14.     Compare  Barnes  v, 

be  gn^cn,  except  under  circumstances  Dow,  59  Vt.  530.     Neither  is  he  com- 

and  conditions  recited,  none  of  which  petent  in  a  suit  on  a  note  which  has 

exist  in  this  case.  Yet,  that  is  precisely  been  lawfully  sold  by  the  administrator 

what  appellee  did  do  on  trial  of  this  of  the  deceased  payee.      Reynolds  f'. 

action  in  the  lower  court,  for  the  state-  Linard,  95   Ind.   48.      Nor  in   a  suit 

ments  of,  and  transactions  with,  the  de-  brought  on  a  note  by  a  legatee  of  the 

ceased  Irvin,  concerning  which  he  was  deceased  payee.    Peacock  v.  Albin,  39 

permitted  to  testify',  had  a  direct  and,  Ind.  25. 
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In  an  action  upon  a  promissory  note,  by  the  indorsee  against  the 
maker,  the  plaintiff  is  competent  to  testify  to  the  fact  and  circum- 
stances of  the  indorsement,  though  the  indorser  is  dead,  since  the 
defense  is  not  made  in  the  interest  of  the  decedent's  estate.*  And 
in  action  by  an  indorser  against  a  prior  indorser,  the  plaintiff  may 
testify  in  his  own  behalf,  notwithstanding  the  death  of  the  maker.* 
One  claiming  to  be  a  surety  in  a  note  may  not,  after  the  death  of 
the  principal,  testify  to  transactions  with  him  which  show  the 
witness  to  be  a  surety  and  not  a  principal  obligor.*  The  survivor 
of  two  joint  makers  may  not  testify  that  his  deceased  co-maker 
signed  the  note  sued  on,  in  the  absence  of  a  showing  that  the  de- 
ceased was  a  surety  and  that  the  witness  is  liable  to  reimburse 
the  estate  in  case  of  a  judgment  against  such  surety.^ 

Where  the  defense  to  an  action  on  a  in  interest.  Ginter  v.  Breeden  (Va. 
note  was  that  it  was  forged,  the  alleged  1894),  19  S.  E.  Rep.  656. 
maker  was  permitted  to  testify  that  8.  Auburn  Sav.  Bank  v.  Brinkerhoff, 
the  signature  was  not  his»  notwithstand-  44  Hun  (N.  Y.)  142 ;  Thornburg  v.  Ail- 
ing the  note  had  been  transferred  and  man,  8  Ind.  App.  531. 
the  original  payee  was  dead.  Sar-  A  surety  is  not  competent  to  prove 
atoga  County  Bank  v.  Leach,  37  Hun  that  a  deceased  co-surety  orally  agreed 
(N.  Y.)  336.  to   hold   him   harmless.     Overfield    v. 

When  the  maker  is  sued  by  the  ad-  Overfield  (Ky.  1895),  3®  S.  W.  Rep. 994. 

ministrator  of  a  deceased  assignee  of  a  4.  Alcorn  v.  Cook,  loi   Pa.  St.  309. 

note,  he  is  not  competent  to  prove  a  Compare  Hunter  v,  Herrick,  26  Hun 

want  of  consideration.     Weatherbee  v.  (N.  Y.)  272;  affirmed^  without  opinion. 

Roots  (Miss.  1895),  16  So.  Rep.  902.  92  N.  Y.  626;  Quarrier  v,  Quarrier,  36 

In  Mississippi^  it  has  been  held  that  W.  Va.  310. 

in  an  action  against  the  maker  by  an  In  Wilcox  v.  Corwin,  117  N.  Y.  500, 

assignee  of  the  deceased  payee,  the  de-  reversing  50    Hun   (N.  Y.)    425,  the 

fendant  is  a  competent  witness  to  prove  court  said  :  **  The  note  was  an  original 

paymentto  the  payee  before  the  transfer,  and  direct  promise  moving  from  the 

Cole  V.  Gardner,  67  Miss.  670.     And  maker  to  the  payee,  and  its  first  incep- 

the  same  has  been  held  in    Georgia^  tion  was  when,  for  a  consideration,  it 

where  the  note  was  transferred  after  reached  her  h^nds.    There  never  was 

maturity.  Woodson  v.  Jones,  92  Ga.  662.  a  time  when  Wheeler  could  have  main - 

But  where  one  partner  sold  his  inter-  tained  an  action  upon  it,  nor  had  it  any 
est  in  a  note  payable  to  the  firm  to  his  validity'  until  the  makers  passed  it  over 
co-partner  and  subsequently  died,  it  was  to  the  payee.  Bullard  v.  Bell,  i  Mason 
held  that  the  maker  was  not  compe-  (U.  S.)  243;  Thompson  v,  Perrine,  106 
tent  to  testify  that  he  had  paid  the  U.  S.  589.  To  the  same  effect  is  Kit- 
note  to  the  deceased  partner.  Mc-  chell  v.  Schenck,  29  N.  Y.  515;  and 
Whorter  v.  Sell,  66  Ga.  139.  later,  Comstock  v,  Hier,  73  N.  Y.  269; 

1.  Hillman  v.  Schwenk,  68  Mich.  293;  29  Am.  Rep.  142,  where  it  was  held  that 

68  Mich.  297;  68  Mich.  301.  the  maker  of  a   note  negotiating  his 

8.  Kelly  v.  Burroughs,  102  N.  Y.  93,  own  paper  or  procuring  the  same  to  be 

affirming  33  Hun  (N.  Y.)  349.  discounted,  is  not  an  assignor  of  the 

In  an  action  by  an  indorsee  against  note,  but   by  the  transaction  assumes 

the  survivor  of  two  co-indorsers,  the  the  ordinary  obligation  of  a  party  to 

defendant  is   competent  to  testify   to  negotiable  paper  as  maker  of  a  note, 

facts  whith  occurred  prior  to  the  death  and  that  the  transaction  is  an  original 

of  his  co-indorser.  McPherson  v,  Wes-  transaction  with  the  party  taking  the 

ton,  85  Cal.  90.  note.  It  was,  therefore,  decided,  under 

Where  all  the  original  parties  to  a  section  399  of  the  code  then  in   force 

bond  are  dead,  an  assignee  thereof  is  (corresponding  to  the  present  section 

not  competent  to  prove  their  declara-  829),that  the  indorser  was  a  competent 

tions  concerning  it,  and  his  disqualifi-  witness  to  show  the  transaction  between 

cation  excludes  parties  opposed  to  him  himself  and  the  makers  of   the  note, 
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The  principal  obligor  in  a  note  is  not  competent  for  his  surety 
to  testify  to  transactions  and  communications  between  himself 
and  the  payee,  who  has  since  died,  because  the  record  in  the  ac- 
tion against  the  surety  would  be  legal  evidence  in  the  surety's 
action  against  the  witness  for  reimbursement.*  In  Illinois^  the 
distinction  between  the  strict  rule  of  law  and  the  more  liberal  rule 
in  equity  relating  to  the  examination  of  parties  as  witnesses  is 
preserved  in  this  class  of  cases.  Accordingly,  in  assumpsit  on  a 
promissory  note  by  the  personal  representative  of  the  deceased 
payee,  the  principal  obligor  is  not  a  competent  witness  for  his 
surety,  to  prove  a  valid  contract  for  the  extension  of  the  time  of 
payment  whereby  the  surety  is  relieved  from  liability.*  But  in  a 
suit  in  equity  by  the  surety,  to  enjoin  the  prosecution  of  an  ac- 
tion at  law  against  him  on  such  note  by  the  personal  representa- 
tive of  the  deceased  payee,  the  principal  debtor  is  competent  to 

although  one  of  those  makers  had  in  posed  in  the  offer,  would  have  the  effect 
the  meantime  died.  To  the  same  effect,  to  relieve  him  of  one-half  of  the  obli- 
and  perhaps  more  exactly  in  point,  is  gation  in  suit  by  casting  that  much  of 
Converse  t^.  Cook,  31  Hun  (N.Y.)  417.  it  upon  the  estate  which  he  repre- 
So  far,  we  agree  with  the  court  below,  sented.  He  was  thus  personally  inter- 
but  there  is  another  aspect  in  which  the  ested  against  that  estate,  hence,  not 
objection  before  us  is  to  be  viewed.  It  competent  for  the  purpose  proposed, 
does  not  appear  that  Corwin  was  a  Bellas  v.  Fagely,  19  Pa.  St  276;  Hoge- 
surety  for  Wheeler,  nor  but  that,  as  boom  t;.  Gibbs,  88  Pa.  St.  235.  Admit- 
between  themselves,  each  was  liable  to  ting,  however,  that  Alcorn  was  but 
contribute  to  the  payment  of  the  note.  It  surety  in  the  note,  and  that,  because  of 
was,  therefore,  as  the  case  is  now  pre-  that  fact,  Branthoover  had  nothing  to 
sented,  the  interest  of  Wheeler  to  render  gain  by  charging  the  estate,  yet,  as  he 
his  co-defendant  liable  as  well  as  him-  was  personally  a  party  to  the  record,  he 
self,  and  his  testimony,  if  admissible,  could  not  be  made  a  witness  against  the 
proved  that  fact,  namely,  the  joint  lia-  estate  without  the  consent  of  its  repre- 
bility  of  the  defendants  and  conse-  sentative.  Wolf  v.  Fink,  1  Pa.  St  435; 
quentlytheduty  of  contribution  between  44  Am.  Dec.  141 ;  Swanzey  v.  Parker, 
Corwin  and  himself.  Under  these  cir-  50  Pa.  St.  441;  88  Am.  Dec.  549." 
cumstances  he  was  incompetent  under  In  Indiana,  if  an  action  is  brought 
the  provisions  of  the  code  which  ex-  against  the  representative  of  the  de- 
eludes  a  person  so  situated  from  being  ceased  maker  and  a  surviving  maker, 
examined  in  his  own  behalf  or  inter-  and  they  set  up  separate  defenses,  it  is 
est."  within  the  discretion  of  the  trial  court 
In  Alcorn  r.  Cook,  loi  Pa.  St.  213,  to  permit  the  survivor  to  testify.  Meyer 
the  court  said:  "The  admissibility  of  v.  Morris,  78  Ind.  558. 
the  evidence  of  Branthoover  for  the  1.  Church  v.  Howard,  79  N.  Y.  415, 
plaintiff  below  is  the  only  matter  in  this  reversing-  17  Hun  (N.  Y.)  5;  Hill  r. 
casewhich  involves  serious  debate.  The  Hotchkin,  23  Hun  (N.  Y.)  414;  Law- 
note  in  question  purported  to  have  been  ton  v,  Sayles,  40  Hun  (N.  Y.)  252;  Ba- 
executed  by  Alcorn  and  Branthoover  ker  v.  Jerome,  50  Ohio  St.  682. 
jointly.  Tne  suit  was  brought  against  But  in  an  action  by  the  living  payee 
the  latter  and  John  G.  McCauley,  the  against  the  personal  representative  of 
executor  of  Alcorn's  estate.  This  case,  a  deceased  surety,  the  principal  obligor 
then,  falls  within  the  proviso  to  the  act  may  testify  in  behalf  of  the  suretj's 
of  1869,  and  must  be  determined  by  representative.  Kesler  v.  Mauoey,  89 
those  rules  of  evidence  which  were  of  N.  Car.  369. 

force  previously  to  the  approval  of  that  2.  Langley  v.  Dods worth,  8x  111.  86; 

act.      But,  under  these  rules,   Brant-  Boy nton  r.  Phelps,  52  111.  210;  Grom- 

hoover's  testimony  ought  to  have  been  mes  v.  St.  Paul  Trust  Co.,  147  111.  6341 

excluded,  first,  because  his  oath,  as  pro-  affirming  47  111.  App.  568. 
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prove  a  contract  with  the  deceased  for  an  extension  of  the  time 
of  payment.* 

In  an  action  by  a  surety  who  has  paid  a  promissory  note  to 
recover  the  amount  so  paid  from  the  estate  of  a  deceased  surety, 
the  niaker  of  the  note  is  without  interest  in  the  event  of  the  ac- 
tion, and  is,  therefore,  competent  to  prove  that  the  plaintiff  was 
not  a  co-surety,  but  a  surety  of  the  deceased.*  But  in  an  action 
by  the  personal  representative  of  a  surety  who  has  paid  the  debt 
against  the  principal  debtor  and  the  co-sureties,  the  latter  are  not 
competent  witnesses.'  And  where  the  action  is  against  the 
maker  and  an  indorser,  then  neither  defendant  is  competent  for 
the  other.*  In  a  contest  between  the  estate  of  the  deceased 
payee  and  an  indorser,  which  can  in  no  way  affect  the  maker's 
liability  on  the  note,  he  may  be  a  witness.* 

1.  Bradshaw  v.  Combs,  102  111.  428,  the  plaintiff's  intestate,  and  that  the 
affirming  6  III.  App.  115.  See  White  note  was  given  bj  the  purchaser  in 
V.  Ross,  147  111.  435.  part  •  payment    therefor,    being    made 

In  Dodgson  v.  Henderson,  113  111.  pa/able  to  him  instead  of  the  deceased 

363,  the  court  said :   "  It  is  apparent  in  order  to  show  that  he  had  properly 

from  the  allegations  of  the  bill,  as  well  discharged  the  trust;   but  it  was  held 

as  from  the  evidence  introduced  in  sup-  that  he  was  not  competent  to  give  such 

port  of  the  bill,  that  complainant  could  evidence.    Sallade  t\  Gerlach,  132  N. 

not  make  a  defense  to  the  action  at  law,  Y.  548. 

for  the  reason  that  Allen,  who  was  the  In  an  action  by  the  representative  of 

only  person  who  knew  that  an  agree-  a  deceased  indorsee  against  an  indorser, 

ment  had  been  made  to  extend  the  time  the  latter  is  not  competent  to  prove  that 

of  payment  of  the  note,  was  not  a  com-  he  received  no  notice  of  protest.    Louis 

petent  witness  in  the  action  at  law.  Sec-  v.  Weisenham,  i  Mo.  App.  222. 

tion  2,  ch.  51,  of  the  Rev.  Stats,  of  1874,  B.  Guery  v,  Kinsler,  3  S.  Car.  423; 

p.  488,  expressly  excludes  a  defendant  Hayden  v.  McKnight,  45  Ga.  147. 

from  testifying  in  an  action  brought  by  In  Freeman  t\  Bigham,  65  Ga.  587, 

an  executor,  like  the  one  brought  against  the  court  said  :  *^  Sterling  was  no  party 

Allen   and    Henderson.     Resort   to  a  to  the  indorsement.     Essentially,  it  is 

court  of  equity  was,  therefore,  a  neces-  a  separate   contract  from  his  own  as 

sity — the  only   tribunal   where    relief  the  maker  of  the  note,  and  he  was  com - 

coald   be  obtained.     In   Bradshaw  v,  petent  to  testify  in  regard  to  all  that 

Combs,  102  III.  428,  we  held  that  a  bill  transpired  between  Neal  and  Bigham. 

in  equity  was  an  appropriate  remedy  in  He  has  no  interest  in  the  issue.    Before 

a  case  of  this  character,  and  that  the  and  since  the  Evidence  Act,  he  would 

principal  on  the  promissory  note,  on  a  be  competent;  before,  because  he  has 

bill  filed  against  an  administrator   or  no  interest,  having  the  note  to  pay, 

executor  by  the  surety,  was  a  competent  if  ever  he  is  able,  either  to  Neal  or  to 

witness.     As  to  complainant's  right  to  Bigham,  and  to  Neal  sooner  than  to 

file  the  bill,  and  upon  the  question  of  Bigham,  because  Neal  has  already  a 

the  competency  of  Allen  as  a  witness,  judgment    against  him,  and    Bigham 

the  case  cited  is  conclusive,  and  no  fur-  has  none ;  and  since  the  Evidence  Act, 

ther    notice    need    be    taken    of    that  because  he  is  no  party  to  the  contract 

question."  or  cause  of  action,  which  is  the  indorse- 

2.  Canfield  v.  Bentley,  60  Vt.  655.  ment.  And  every  indorsement  is  a  new 
8.  Harper  v.  McVeigh,  82  Va.  751.  contract." 

4.  Alexander  v.  Dutcher,  70  N.  Y.  In  Fuller  v,  Lendrum,  58  Iowa  356, 

385;  Whitmer  v.  Rucker,  71  III.  410.  the  court  said:  **  It  is  objected    that 

In  an  action  on  a  promissory  note  Lyon   is   not  a  competent  witness   to 

indorsed  by  the  defendant  to  the  plain-  transactions  between  himself  and  Hall, 

tiff's  decedent,  the   defendant  oifered  because  of    his   interest   in    the  event 

himself  as  a  witness  to  prove  that  he  of  this  suit    We  think  he  has  no  dis- 

had  sold  a  patent  right  belonging  to  qualifjnng  interest.     It  is  not  claimed 
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So  where  the  maker  of  a  note  is  dead  the  payee  is  not  competent 
to  testify  as  to  transactions  with  the  deceased  which  may  affect 
his  liability  on  the  note.* 

(3)  Creditors, — A  creditor  is  not  a  competent  witness  to  sup- 
port his  claim  against  the  estate  of  his  deceased  debtor.*  And 
where  a  voluntary  payment  of  a  claim  is  made  by  the  personal 
representative,  the  person  to  whom  it  is  made  is  not  competent 
to  support  the  claim  when  the  item  is  contested  in  the  settlement 
of  the  representative's  accounts.'  A  creditor  of  an  insolvent  es- 
tate is  not  competent  for  the  personal  representative  in  an  action 
prosecuted  against  the  government  for  the  benefit  of  the  creditors.* 

by  anyone  that    Lyon   has  paid   the  The  assignor  of  an  account  is  incom- 

judgment.    It  is  still  in  full  force  as  to  petent  to  support  the  claim  in  the  hands 

him,  and  he  neither   gains   nor  loses  of  his  assignee  against  the  estate  of  a 

anything    by  the   result,  whatever  It  deceased  person.     Ketcham  v.  Hill,  42 

may  be.    If  the  judgment  is  held  to  be  Ind.  64. 

valid  against  Fuller,  Lyon's  rights  are  If  the  widow  claims  as  a  creditor  of 
in  no  manner  affected,  and  if  Fuller  be  the  estate,  she  is  not  competent  to  sup- 
held  to  be  discharged,  the  judgment  Is  port  her  own  claim.  Buckingham  v, 
still  in  force  against  Lyon."  Wesson,  54  Miss.  533. 

1.  Thus  one  who  sues  on  a  promissory  A   claimant  against  the  estate  of  a 

note/r/ma/acrV  barred  by  the  Statute  of  deceased  person  is  not  competent  to 

Limitations,  is  not  competent  to  prove  sustain  his  claim  by  proving  nqeligence 

a  new  promise  by  the  maker  who  has  on  the  part  of  the  decedent.    Simpson 

since  died.*  DoDson    v,    Dickson,  62  v.  Gafney  (N.H. i890),20  Atl.Rep.931. 

Ga.  639.  But  upon  the  hearing  of  an  applica- 

Where  the  maker  is  dead  and  the  de-  tion  to  sell  real  estate,  the  creditor  may 

fense  is  that  the  note  has  been  altered  prove  the  existence  of  debts  when  it  is 

since  its  execution,  the  plaintiff  is  not  established  by  disinterested  witnesses 

competent  to  prove  that  the  deceased  that  the  personal  property  is  not  snffi- 

siened  it  as  it  appeared  on  the  trial,  cient  to  pay  the  debts.    Alford  v.  Al- 

Gist  V,  Gans,  30  Ark.  385.  ford,  96  Ala.  385. 

8.  Larch  v.  Goodacre,  126  Ind.  234;  And  the  creditor  of  a  person  living, 
Clift  V,  Shockley,  77  Ind.  297;  McCon-  whose  debt  one,  since  deceased,  prom- 
nell  V.  Huntington,  108  Ind.  405 ;  Reed  ised  to  pay  for  a  valuable  constdera- 
v.  Reed,  30  Ind.  313 ;  Wood  v,  Stafford,  tion,  is  competent  to  prove  the  promise. 
SO  Miss.  370;  Tacks  v.  Bridewell,  ci  Hooper  v.  Hooper,  32  W.  Va.  526. 
Miss.  881 ;  Johnson  v.  Champion,  88  In  California^  it  is  held  that  a  me- 
Ga.  527 ;  Nesbitt  v.  Parrott,  84  Ga.  142;  chanic's  Hen  on  property  belonging  to 
Dolan  V.  Dolan,  89  Ala.  256;  Seligman  the  estate  of  a  deceased  person,  is  not 
V.  Ten  Evck,  60  Mich.  267 ;  In  re  such  a  claim  against  the  estate  as  will 
Young's  Estate,  148  Pa.  St.  573,  C75;  preclude  the  lienor  from  testifying  in 
Dawson  v.  Hemelrick,  33  W.  Va.  675 ;  proceedings  to  foreclose  the  lien,  be* 
Tate  V.  Tate,  75  V a.  522 ;  Todd  v.  Mar-  cause  the  action  is  in  the  nature  of  a 
tin  (Cal.  1894),  37  Pac.  Rep.  872.  proceeding  in  rem.  In  which  no  person- 
He  is  not  even  competent  to  prove  al  judgnnent  can  be  obtained.  Booth  v. 
the  dignity  of  his  claim  as  affecting  Pendola  (Cal.  1890),  23  Pac.  Rep.300. 
only  its  priority.  Latimer  v.  Sayre,  45  8.  Fross'  Appeal,  105  Pa.  St.  258. 
Ga.  468.  Where  the  administrator  of  a  de- 
Neither  may  he  Impeach,  by  his  own  ceased  woman  paid  a  doctor's  bill  on 
testimony ,  what  purports  to  be  a  receipt  presentation,  and  the  allowance  of  the 
in  full  given  bj'  him  to  the  decease!,  item  was  objected  to  in  the  settlement 
Boughton  V,  Bogardus,  35  Hun  (N.  of  the  administrator's  account,  it  was 
Y.)  198.  held  that  the  doctor  was  incompetent 
The  creditor  of  an  estate  is  not  com-  to  prove  her  promise  to  pay  it.  Baker 
petent  where  his  own  creditor  is  enforc-  v.  Galpin,  39  N.  J.  Eq.  491. 
ing  the  claim  in  order  to  pay  his  debt.  4.  Henegan  v.  U.  S.,  17  Ct  of  CI. 
Aymett  v,  Butler,  8  Lea  (Tenn.)  453.  155. 
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In  some  jurisdictions,  a  surviving  party  to  a  series  of  transac- 
tions constituting  a  running  account,  may  verify  his  books  of 

account  by  his  own  suppletory  oath  that  they  are  his  books  of 
original  entry  of  the  contemporaneous  transactions  therein  set 
down.^  But  in  other  jurisdictions,  this  is  not  permitted  on  the 
ground  that  it  would  be  admitting  the  testimony  of  the  surviving 
party  concerning  personal  transactions  with  a  person  since  de- 
ceased.* 

(4)  Husband  and  Wife. — The  identity  of  interest  of  husband 

1.  Lewis  V.  Meginniss,  30  Fla.  419;  witnesses.     A  party  to  the  transaction 

Deans  'v.  King,  20  Fla.  533 ;  Robinson  may  not  thus,  in  effect,  make  himself  a 

V.  Oibble,  17  Fla.  457;  Bailey  v,  Har-  witness  generally,  merely  refreshing  his 

vey,  60  N.  H.  153.  own  memory  by  the  entries,  instead  of 

In    Strickland  v,  Wynn,  51  Ga.  600,  verifying  the  books  by  his  oath.  Silver 

the  court  said:  "The  allowing  the  de-  v,  Worcester,  72  Me.  322. 

fendant   to  state  under  oath  that  the  The  son  and  heir  at  law  of  a  deceased 

book   -which   he  proposed  to  offer  in  person  is   competent  for  his  father's 

evidence  was  his  original  book  of  entry)  personal  representative  to  prove  that  a 

was  not  such  testimony  or  evidence  in  book  produced  is  one  of  his  father's 

relation  to  the  cause  of  action  in  issue  books  of  original  entry,  and  that  the  ac- 

or  on  trial  as  is  contemplated  by  the  act  counts  therein,  charged  to  the  opposing 

of  1866,  embodied  in  the  3854th  section  party's    intestate,   are  in  his  father's 

of  the  code.    It  was  not  the  intention  handwriting.    Keener  v.  Zartman,  144 

of  that  act  to  restrict  the  admission  of  Pa.  St.  179. 

evidence,  but  to  enlarge  the  rule  for  its  8.  Davis    v.   Seaman,  64   Hun    (N. 

admission.    It  would  have  been  compe-  Y.)  572. 

tent  for  the  defendant  to  have  identified  In  Dismukes  v,  Tolson,  67  Ala.  386, 
his  original  book  of  entry  by  his  own  the  court,  after  explaining  the  purpose 
oath  before  the  passage  of  the  act  of  of  the  statute,  said :  "Applying  these 
1866,  as  much  so  as  to  prove  the  service  principles,  we  do  not  think  that  the  de- 
of  a  notice  by  his  own  oath.  There  was  fendant  Tolson  was  a  competent  wit- 
no  error  in  allowing  the  defendant  to  ness  under  the  statute  to  prove  the 
identify  his  original  book  of  entry  by  various  book  entries  to  which  he  was 
his  oivn  oath  at  the  trial,  notwithstand-  permitted  to  testify  in  the  court  below, 
inc  the  complainant  was  dead."  These  entries  were  a  mere  written  dec- 

In  Leggett  v.  Glover,  71  N.  Car.  311,  laration  of  the  fact  that  the  defendants 
the  court  said :  "  We  are  of  the  opinion  had  paid  for  the  corn  which  they  pur- 
that  it  was  no  part  of  the  purpose  of  the  chased  from  the  deceased  in  his  life- 
late  statute.  Code  of  Civ.  Proc,  §  343,  time.  They  were  contemporaneous 
to  narrow  the  competency  of  parties  to  with  the  principal  fact  of  payment,  and 
be  -witnesses,  but  to  widen  the  same,  are  regarded  in  the  eye  of  the  law  as 
and  that  it  must  be  read  with  the  old  verbal  acts,  being  part  and  parcel  of  the 
statute,  as  if  they  all  together  provided  res  gestce,  i  Greenl.  Ev.,  §  120.  They 
that  a  party  should  be  competent  as  a  clearly  constituted  a  part  of  the  trans- 
witness  generally,  but  he  should  not  be  action  with  the  deceased,  and  come 
permitted  to  testify  of  transactions  with  within  the  statutory  prohibition.  To  al- 
a  person  since  deceased,  whose  repre-  low  a  defendant  to  prove  such  entries 
sentative  was  a  party,  except  as  hereto-  by  his  own  oath,  against  the  estate  of 
fore  he  was  permitted  to  testify  under  the  decedent,  would  be  to  permit  him 
the  book-debt  law ;  the  effect  of  which  to  accomplish  indirectly  what  he  is  pro- 
is  that  the  book -debt  law  stands  unal-  hibited  from  doing  directly  by  the  ex- 
tered.*'  press  mandate  of  the  statute." 

But  where  the  entries  in  such  book  A  party  is  prohibited  from  testifying 
are  not  intelligible  in  themselves,  and  that  his  account  with  one  now  deceased 
do  not  in  substance  set  forth  the  facts  was  correct,  as  such  testimony  is,  in  sub- 
which  constitute  a  right  of  action  in  stance  and  effect,  a  statement  that  the 
favor  of  the  witness  against  the  de-  services  had  been  rendered  under  a  con- 
ceased,  any  explanation  of  the  entries  tract  or  upon  request.  Boyd  v.  Cauthen^ 
therein  must  come  from  disinterested  28  S.  Car.  72. 
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and  wife  is  such  that,  in  the  absence  of  a  statute  expressly  re- 
moving the  disability,  where  one  of  them  is  rendered  incompe- 
tent to  testify  by  reason  of  the  death  of  the  opposing  party,  the 
other  is  also  incompetent.^  In  some  jurisdictions,  however,  in- 
competency from  this  cause  is  removed  where  the  witness  has  no 
personal  interest  in  the  matter  in  controversy  other  than  that 
arising  from  the  marital  relation,  and  the  testimony  proposed  is 
of  such  a  character  as  to  be  no  violation  of  the  confidence  of  such 
relation.* 

1.  Bitner  v.  Boone,  128  Pa.  St.  567;  husband  since  deceased.    Washington 

Sutherland  v.  Ross,  140  Pa.  St.  379;  Citj  First  Nat.  Bank  v,  Eccleston,  48 

Berrj  v,  Stevens,  69  Me.  290 ;  Kilgore  Md.  145. 

V.    Hanley,  37  W.  Va.  451;    Muir  v.  In  Johnson  v.  Frj,  88  Va.  695,  it  wu 

Miller,  82  Iowa  700;  Auchampaugh  v.  held  that  where  parties  are  disqualified 

Schmidt,  72  Iowa  656;  Crane  v.  Crane,  by  reason  of  being  husband  and  wife, 

81  111.  165;  Warrick  v.  Hull,  102  III.  the  opposing  party  might  not  testify. 

280;  Bevelot  v.  Lestrade,  153  111.  625;  But  see  Acts  of  Assembly  of  Virginioy 

Way  V.  Harriman,  126  111.  132;  Wag-  x893>i894,  ch.  619,  a//ri7Vf</ March  5, 

gonseller  v.  Rexford,  2   111.  App.  455 ;  J 894. 

Treleaven  V.  Dixon,  1 19  III.  553  (^v^r-  But     where    a     surviving     trustee 

ruling  Marshall  v.  Peck,  91   111.  187) ;  brought  an   action  against  the  repre- 

Scherer    v.   Ingerman,   no  Ind.  443,  sentatives  of  a  deceased  co- trustee,  to 

where  it  is  said  that  section  501,  Rev.  recover  property  alleged  to  have  been 

Stats.  1881,  was  overlooked  in  Williams  purchased  by  the  deceased  trustee  with 

V.  Riley,  88  Ind.  290,  in  which  the  con-  trust  funds,  it  was  held  that  the  bus- 

trary  was  held.     Hicks  v.  Hicks  (Tex.  band  of  a  deceased  cestui  que  trusty 

Civ.   App.   1894),  26  S.  W.  Rep.  227;  whose  children  were  entitled  to  a  share 

Wylie  V,  Charlton  (Neb.  1895),  62  N.  of  the  property  if  it  were  recovered, 

W.  Rep.  220.  was  competent  to  testify  to  conversa* 

In  a  real  action  affecting  the  title  to  tions  with  the  deceased  trustee.  Conk- 

the  husband's  property,  it  seems  that  iin  v»  Snider,  104  N.  Y.  641. 

the  wife's  inchoate  right  of  dower,  if  the  A  wife  is  not  a  competent  attesting 

husband's  title  is  established,  is  a  suffi-  witness  to  a  will  which  contains  a  de- 

clent  interest  in  the  event  of  the  action  vise  to  her  husband.    Sullivan  v,  Sul- 

to  exclude  her  testimony  where  the  op-  livan,  106  Mass.  474;  8  Am.  Rep.  356. 

posing  party  sues  or  defends  as  the  rep-  8.  Clements  v,  Marston,  52  N.  H.31; 

resentative  of  a  deceased  person.    Er-  Rushing    v.    Rushing,    52   Miss.  329; 

win  V,  Erwin,   ^4   Hun   (N.  Y.)  166;  Whitman  r.  Foley,  125  N.  Y.  651, 

Baldwin   v.  Walker,  67  Hun  (N.  Y.)  Where    the    husband    is  a  nominal 

651;  23  N.  Y.  Supp.   1 1 49;   Steele  v.  party  in  an  action  concerning  his  wife's 

Ward,  30  Hun  (N.  Y.)  555.    But  the  separate  property,  he  may   testify  in 

husband's  right  of  curtesy  initiate  is  her  behalf,  although  the  other  partj  to 

not  a   sufficient    interest    to    exclude  the  cause  of  action  is  dead.    Ellis  v. 

him.      Cooper    v,    Monroe,  77    Hun  Alford,  64  Miss.  8;  Rushing  v.  Rush- 

(N.  Y.)  I.  ing,  52  Miss.  329. 

In  a  suit  by  a  wife  against  the  heirs  in  loiva,  the  husband  of  a  devisee  is 
of  the  grantee,  to  set  aside  a  conveyance  a  good  subscribing  witness  to  the  will, 
of  land,  in  which  she  joined  with  her  Bates  v.  Officer,  70  Iowa  343 ;  Hawk- 
husband,  on  the  ground  that  she  was  ins  v.  Hawkins,  54  Iowa. 443. 
induced  to  execute  it  by  fraud  and  Where  a  married  woman  sues  an  ex- 
duress,  neither  she  nor  her  husband  is  ecutor  by  her  husband  as  next  friend, 
a  competent  witness  to  support  such  the  husband  may  testify  in  her  behalf, 
allegations.  Crane  v.  Crane,  81  111.  Trahern  v.  Colburn,  63  Md.  99. 
165 ;  Warrick  v,  Hull,  102  111.  280.  It  Where  a  husband  sues  in  his  common 
has  been  held,  however,  that  if  she  law  right  for  the  wages  of  his  wife,  she 
brings  a  suit  to  set  aside  a  conveyance  may  testify  to  the  circumstances  of  her 
of  her  own  land  made  during  cover-  employment,  notwithstanding  the  death 
ture,  she  may  testify  that  she  executed  of  her  employer  Porter  v,  Dunn,  131 
it  under  duress  of  threats  made  by  her  N.  Y.  314. 
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(5)  Donor  and  Donee, — In  a  suit  to  set  aside  a  gift  of  property, 
the  donor  is  not,  after  the  death  of  the  donee,  a  competent  wit- 
ness in  his  own  behalf  as  to  the  facts  and  circumstances  relating 
to  the  transaction.^  One  who  claims  personal  property  as  a  gift 
from  a  person  since  deceased  is  not  competent  to  support  his 
title  against  the  claim  of  the  personal  representative  of  such  de- 
ceased person.^  Neither  is  one  who  claims  real  estate  under  a 
deed  of  gift  from  a  person  since  deceased,  competent  to  defend 
his  title  against  the  heirs  of  the  grantor.'  The  heirs  and  distrib- 
utees of  the  estate  of  a  deceased  donor  are  not  competent  to 
defeat  a  gift  made  by  him,  thereby  increasing  the  assets  of  the 
estate  for  their  own  benefit.* 

But  where  the  disqualification  of  the  gift  of   the   property   to  him  bj   the 

one  disqualifies  the  other,  she  may  not  nitestate. 

so   testify.    Ashworth    v.    Grubbs,  47        8.  Boykin   v.  Smith,  65   Ala.    294; 

Iowa  354.  Ewing  v.  Ewing,  g6  Pa.  St.  381 ;   Diehl 

1.  Wade  V.  Pulsifer,  54  Vt.  45 ;  Yea-  v,  Emig,  65  Pa.  St.  330;  Patterson  v. 
kel  V.  McAtee,  156  Pa.  St.  600.*  Dushane,  115  Pa.  St.  334;  Huggins  v. 

2.  Patterson  v.  Dushane,  115  Pa.  St.  Huggins,  71  Ga.  66. 

334; /»  rtf  Turner's  Estate  (Pa.   1895),  In  Keener  v.   Zartman,  144  Pa.  St. 

31  Atl.  Rep.  867;  Elsinger  v,  Beytagh,  179,   it  appeared  that  the  defendant's 

74  Ga.  399;  Bothwell  v,  Dobbs,  59  Ga.  intestate  had  conyeyed  certain  real  es- 

787 ;  Sherman  v,  Lanier,  39  N.  J.  Eq.  tate  to  his  son  without  a  valuable  con- 

249;  Martin  v.  Smith,  25  W.  Va.  579 ;  sideration,   and  that  the    conveyance 

LaMountain   v.    Miller,    56    Vt.  433 ;  was  made  after  the   alleged  debt  to  the 

Rooney  v.  Minor,  56  Vt.  527 ;  Waver  plaintiff's  intestate  was  contracted.    In 

V.  Waver,  15  Hun   (N.  Y.)  277;  Scott  an  action  to  recover  the  amount  claimed 

v.   Riley,  49  Mo.  App.  251;   Dunn  v.  to  be  due  the  creditor's  estate,  it  was 

German -American  Bank,  109  Mo.  loi ;  alleged,  and  not  denied,  that  defend- 

Hopkins  V.  Manchester,  16  R.  I.  663;  ant's  intestate  left  no  personal  property; 

Way  V.  Harriman,  126  111.  132 ;  Johnson  and  it  was  held  that,  upon  the  trial  of 

V.  Heald,33  Md.  353;Stuckey  V.  Bellah,  the  cause,   the  son  to  whom  the  gift 

41  Ala.  700;  James  v,  JameB^  81  Tex.  had  been  made  was  not  competent  on 

373;  Turner  v,   Murchison  (Tex.  Civ.  behalf  of  his  father's  administrator,  be- 

App.  1895),  31  S.  W.  Rep.  428;  Cock-  cause,  if  the   plaintiff  recovered,    the 

rell  V.  Mitchell   (Miss.  1894),  15   So.  land  given  to  him  by  his  father  might 

Rep.  41.  be  taken   in   satisfaction  of  the  judg- 

Where  a  note  given  for  the  purchase-  ment. 

money  of  land  sold  by  a  married  woman  It  has  been  held  that  heirs  at  law  are 

was  made  payable  to  the  husband  and  competent  to  prove  declarations  of  the 

wife,  and  the  husband  handed  to  his  ancestor  made  at  the  time  when  he  put 

ivife,  t>efore  his  death,  it  was  held  that  them   in  possession   of   property  with 

this  was  not  a  gift  within  the  meaning  which  it  is  sought  to  charge  them  as 

of  the  rule,  because  the  note  was  already  advancements.    O'Neal  v.  Breecheen,  5 

the  property  of  the   wife.     Magee  v,  Baxt.  (Tenn.)  604. 

Burch,  108  Mo.  336.  In  Texas,  it  has  been  held  that  a  son 

But  in  a  contest  between  the  son  and  who  claims  real   estate  by  parol  gift 

the  widow  of  a  deceased  person,  it  has  from  his  father,  since  deceased,  the  gift 

been   held  that  the  son  is  competent  having  been   followed    by    possession 

to  prove  a  gift  of  personal  property  to  and    improvement,    is    competent,    as 

him  by  his  father.     Whiter.  White,  71  against  one  claiming  under  a  convey- 

Ga.  670.  ance    from    his    father,    to  prove  the 

In    Durham   v.  Shannon,  116    Ind.  transaction   between   himself  and    his 

403,  it  was  held  that  the  plaintiff  in  deceased   father,  because  he  does  not 

an    action    of    replevin,    brought    to  claim  the  land  as  heir  or  legal  repre- 

recover    personal    property  purchased  sentative  of  his  father.  Wootterst^.  Hale, 

by    the  defendant    at  an    administra-  83  Tex.  563. 

tor's  sale,  was  competent  to  prove  a  4.  Fort  v.  Davis,  67  Ala.  481. 
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(6)  Heirs,  Devisees,  etc. — Where  the  probate  of  a  will  is  con- 
tested by  the  heirs  and  next  of  kin  on  the  ground  of  fraud,  undue 
influence,  or  want  of  testamentary  capacity,  the  contestants  are 
not  competent  in  their  own  behalf  as  to  personal  transactions  and 
communications  with  the  testator.*  And  in  such  contest,  dev- 
isees and  legatees  are  not  competent  to  testify  to  personal 
transactions  and  communications  with  the  decedent  preceding, 
attending,  or  succeeding  the  execution  of  the  will.* 

1.  Schoonmaker  v,  Wolford,  20  Hun  In  some  jurisdictions,  the  devisees 
(N.  Y.)  166;  Hatch  v,  Pengnet,  64  are  permitted  to  testify  in  rebuttal  of 
Barb.  (N.  Y.)  189;  Matter  of  Lasak's  evidence  introduced  hy  the  contestants 
Will,  131  N.  Y.  624;  Matter  of  Mc-  tending  to  show  fraud  and  undue  ill- 
Arthur's  Will  (Supreme  Ct.),  12  N.  Y.  fluence  on  the  part  of  such  devisees. 
Supp.  822;  Corderey  v,  Hughes,  6  111.  Garvin  v.  Williams,  50  Mo.  206;  Mil- 
App.  401;  Blake  v.  Rourke,  74  Iowa  tenberger  v,  Miltenberger,  78  Mo. 
519;  In  re  Goldthorp's  Estate  (Iowa,  31;  Shailer  v,  Bumstead,  99  Mass. 
1895),  62  N.  W.  Rep.  845;  McMechen  112.  Compare  McHugh  v.  Fitzgerald 
V,  McMechen,  17  W.  Va.  683;  41  Am.  (Mich.  1894)*  61  N.  W.  Rep,  354. 
Rep.  682.  •  But  thej  are  not  competent  to  testifj 

In  such  contest,  the  heir  is  not  com-  to  the  due  execution  of  the  will.     Mil* 

petent  to  testify'  as  to  the  sanity  of  the  tenberger  v,  Miltenberger,  78  Mo.  27. 
testator.     Brace  v.  Black,  125  111.  33.  A  legatee  who  has  released  hislegacj 

But  the  husband  of  an  heir,  who  is  Is  competent  to  prove  personal  transac- 

joined  with  her  as  a  plaintiff  in  an  issue  tions  and  conversations  with  the  testa- 

of  devisavit  vel  non^  is  a  competent  tor  in  behalf  of  the  proponent  of  the 

witness  for  the  contestants  of  the  will.  will.     Matter  of  Wilson's  Will,  103  N. 

Wolf  V.  Powner,  30  Ohio  St.  472.  Y.  374;  Loder  v.  Whelpley,  iii  N.  Y. 

See  Nash  v.  Reed,  46  Me.  168,  where  239;  Grimm  v.  Tittman,  1x3  Mo.  56. 
a  rule  contrary  to  that  stated  in  the        The  widow  who  is  named  in  the  will 

text  was  adopted.    To  the  same  effect  as  executrix,  and  is  also  a  legatee,  is 

is  Hays  v,  Ernest,  32  Fla.  18.  not  competent  in  support  of  the  will 

3.  Matter  of  Eysaman's  Will,  113  N.  when  it  is  contested  by  the  heirs.  Lane 

Y.  62 ;  Matter  of  Bartholic's  Will  (Su-  v.  Lane,  95  N.  Y.  501. 
preme  Ct.),  Z2  N.  Y.  Supp.  640;  Mat-         But  she  is  competent  to  prove  that 

ter  of  Lasak's  Will,  57   Hun  (N.  Y.)  the  will  was  found  among  the  testator's 

418;  Cadmus  v.  Oakley,  3  Dem.  (N^  valuable  papers.    Such  evidence  is  not 

Y.)  324;  Eighmie  v.  Taylor,  68   Hun  of  a  personal   transaction  with  him. 

(N.  Y.)  «;87 ;  Matter  of  Bernsee's  Will,  Cornelius  v.  Brawley,  109  N.  Car.  542. 
141  N.  V.  391;  Loder  xk  Whelpley,  11 1         Under  the   Michigan  statute,  lega- 

N.  Y.  239;  Lane  v.  Lane,  95  N.  Y.  tees  may  testify  In  behalf  of  the  propo- 

494;  Matter  of  Smith's  Will,  95  N.  Y.  nent.  Brown  v.  Bell,  58  Mich.  58;  Sco- 

516;  Smith  V.  James,  72  Iowa  515;  Sis-  field   v.  Walker,  58   Mich.  96;  In  re 

ters  of  Visitation  z;.  Glass,  45  Iowa  154;  Lautenshlager's  Estate,  80  ^fich.  290; 

Lewis  V,  Aylott,  45  Tex.  190;  Brown  Penny   v.  Croul,  87   Mich.  15;  In  re 

V,  Mitchell, 75  Tex.  9;  Goerke  v,  Goerke,  Lambie's  Estate,  97  Mich.  49.  And  the 

80  Wis.  516;  French  v.  French,  14  W.  same  is  true  in  Florida^  Hays  r.  Ernest, 

Va.  458.  32   Fla.    18;   and  Alabama^  Henry  v. 

Where  the   probate  of  a  codicil  is  Hall  (Ala.  1895),  17  So.  Rep.  187. 
contested,  a  residuary  legatee  of  the        And  in  Ne-w  jersey,  where  none  but 

will  is  not  competent  for  the  contest-  parties  to  the   record  are  excluded,  it 

ants  as  to  transactions  and  conversa-  was  held  that  a  beneficiary  under  the 

tions  with    the    testator.      Matter    of  will  was  not,  as  a  proponent  thereof,  a 

Dunham's  Will,  121  N.  Y.  575.  party  to  an  action  within  the  meaning 

The  testimony  of  the  proponent  of  the  statute,  and  might,  therefore,  tcs- 
claiming  an  interest  under  the  will,  tify  in  support  of  the  will.  Mackin  v. 
should  not  be  excluded  where  the  con-  Mackin,  37  N.  J.  Eq.  528. 
testant  is  not  the  heir,  devisee,  legatee.  And  it  has  been  held  that  in  a  Con- 
or representative  of  the  deceased,  test  over  the  probate  of  a  will,  a  devisee 
Brown  v.  Bell,  58  Mich.  58.  is  competent  as  to  transactions  between 
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In  an  action  by  or  against  the  personal  representative  of  a 
deceased  person,  it  is  generally  held  that  heirs  and  next  of  kin 
whose  interest  is  not  opposed  to  that  of  the  estate  are  competent 
witnesses  for  the  representative.*  But  in  a  contest  among  the 
heirs  themselves  concerning  the  distribution  of  the  property  of 
the  estate,  the  parties  are  all  incompetent  as  to  transactions  and 
communications  with  their  common  ancestor.*    And  where  both 


himself  and  the  testator,  on  the  ground  But  where  the  contest  is  between  the 

that  all  claimants  are  on  equal  footing  representative  and  a  son  of  the  deceased 

and  have  the  same  privileges.   Flood  v,  person,  concerning  the  title  to  personal 

Pragoff,  79  Ky.  617.  property,  the  son  may  not  testify  to 

In  Vermont,  a  legatee  may  testify  in  transactions  with  his  father  in  support 

behalf  of  the  proponent.     In  re  Buck-  of  his  own  claim.  Chambers  v.  Hill,  34 

man's  Will,  64  Vt.  313;  Foster  v.  Dick-  Mich.  533. 

erson,  64  Vt,  233.     So,  also,  in    Ten-  In  New  Tork,  it  seems   that  those 

nessee.    Beadles  v.  Alexander,  9  Baxt.  entitled   to  distributive  shares  of  the 

(Tenn.)  604 ;   Davis   v.  Davis,  6  Lea  estate  are  not  competent  witnesses  for 

(Tenn. )  543.  the  representative.     LeClare  v.  Stew- 

1.  Patterson  v.  Collar,  34  111.  App.  art,  8  Hun  (N.  Y.)  137.    And  the  same 

632;  affirmed  137  111.  403;  Freeman  v,  is  true  in  Alabama,   McCrary  v.  Rash, 

Freeman,  62  111.  189;  Byers  v.  Thomp*  60  Ala.  374.     See  also  Swift  v,  Martin, 

son,  66  111.  421 ;  Douglass  v.  FuUerton,  19  Mo.  App.  488. 

7  in.    App.  102;  Gerz  v.  Weber,  151  Thus,  in  an  action  by  an  administra- 

Pa.  St.  396;  Watson's  Estate,  1 1  Phila.  tor  to  set  aside  an  assignment  of  a  bond 

(Pa.)  99;  Bixley  v.  Wormly,  44  Iowa  and  mortgage  by  his  intestate,  on  the 

347 ;  Muir  v.  Miller,  82  Iowa  7o(S ;  Den-  ground  of  mental  incapacity  of  the  as- 

bo   V.   Wright,  53  Ind.  226 ;   Sullivan  signor  at  the  time  of  the  assignment, 

V,  Sullivan,  6  Ind.  App.  65;  Hughlett  the  next  of  kin  are  not  competent  to 

V.  Conner,  12  Heisk.  (Tenn.)  83;  Croth-  testify  to  communications  with  the  de- 

ers  V.  Crothers  (W.  Va.  1895),  20  S.  E.  ceased  tending  to  show  his  feebleness 

Rep.  927.  of  mind.     Holcomb  v.  Holcomb,  95  N. 

An  heir  is  a  competent  witness  in  an  Y.    324.      But    compare    Freeman    v, 

action  by  the  assignee  of  his  ancestor.  Spalding,  12  N.  Y.  373,  decided  under 

Sweezey  v,  Collins,  40  Iowa  540.  section  399  of  the  Code  of  Procedure. 

Devisees  under  a  will  are   not  ex-  Where  it  appeared  that  the  ancestor 

eluded  from  testifying  adversely  to  a  had,  shortly  before  his  death,  executed 

claim  made  by  the  executor  for  alleged  an  assignment  of  all  his  property,  in- 

services  rendered  by  him  to  the  testator,  eluding  the  claim  in  action,  for  the 

Bantz  V,  Bantz,  52  Md.  686;   Smith  v,  benefit  of  his  creditors,  from  which  it 

Hay,  152  Pa.  St.  377.  was  to  be  inferred  that  his  estate  was 

In  an  action  by  the  personal  repre-  insolvent  and  that  there  would  be  noth- 

sentative  to  recover  rent  due  the  estate,  ing  to  be  distributed  among  the  next  of 

an  heir  at  law  is  competent  to  testify  to  kin,  it  was  held  that  a  son  of  the  intes- 

transactions  and  conversations  between  tate  was  competent  in   behalf  of  the 

his  deceased  father  and  the  defendant,  estate,  as  his  interest  was  at  most  un- 

Pendill  v.  Neuberger,  67  Mich.  562.  certain   and  contingent.      Lathrop   v. 

The  heirs  are  competent  for  the  per-  Hopkins,  29  Hun  (N.  Y.)  608. 

sonal  representative  to  show  that  the  2.  Wolfe  v,  Kable,  107  Ind.  565;  Neas 

signatures   to  papers  alleged  to  have  v.  Neas,  61  Iowa  641 ;  Comer  v.  Comer, 

been  executed  by  the  ancestor  are  not  119  111.  170;  Way  v.  Harriman,  126  III. 

genuine.     In  re  Toomey's  Estate,  150  132;  Ellis  v,  Stewart  (Tex.  Civ.  App. 

Pa.  St.  J3S.  1893),  24  S.  W.  Rep.  585. 

In    ejectment    brought     by    a    son  Thus,  where  one  distributee  claims 

claiming  as  heir  of  his  father  against  property  in  the  possession  of  an  ances- 

his  brother,  who  claims  by  deed  from  tor  at  his  death,  under  an  alleeed  parol 

the  father,  a  sister  who  is  not  a  party,  purchase  from  the  ancestor,  ne  is  not 

and  has  no  interest  adverse  to  the  de-  competent    to    prove     the     purchase, 

ceased  grantor,  is  a  competent  witness.  Saunders  v.  Greever.  85  Va.  252;  Lloyd 

Crothers  v.  Crothers,  149  Pa.  St.  201.  v,  Hollenback,  98  Mich.  203. 
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of  the  original  parties  to  a  transaction  are  dead,  the  heirs  and 
next  of  kin  of  one  of  them,  may  not  testify  to  personal  transac- 
tions or  communications  with  the  other.* 

In  a  dispute  between  a  husband,  as  tenant  by  the  curtesy,  and 
the  heir  of  his  wife,  concerning  the  surplus  money  realized  on  a 
sale  of  mortgaged  real  estate  of  the  wife,  the  husband  is  not 
competent  to  testify  to  communications  between  himself  and  the 
deceased  wife.*  On  the  trial  of  a  feigned  issue  to  determine 
whether  the  representative  owes  the  estate,  legatees  and  distrib- 
utees are  competent  as  to  matters  occurring  in  the  lifetime  of 
the  decedent.'  Where  the  question  of  heirship  is  in  issue,  those 
claiming  to  be  heirs  are  not  competent  to  support  their  claim.* 
Where  the  widow  and  heirs  are  parties  in  their  own  right,  the 
legal  representative  of  the  estate  not  being  a  party,  the  rule  of 
exclusion  does  not  apply.* 

d.  Transactions  with  Partners  and  Other  Joint  Con- 

TRACTORS. — In  an  action  by  or  against  a  surviving  partner,  the 
opposing  party  is  not,  as  a  rule,  competent  to  testify  to  transac- 
tions or  conversations  with  the  deceased  partner.*    But  it  has 

Neither  is  one  child  of  the  deceased  petent  to  testify  to  facts  which  occurred 
competent  against  another  who  claims  prior  to  the  appointment  of  the  guard- 
under  a  deed  from  their  common  ances-  ian.  McNicol  v.  Johnson,  29  Oliio 
tor.     King  v,  Humphreys,  138  Pa.  St.  St.  85. 

310;  Crothers  v.  Crothers,  149  Pa.  St.  The  protection  given  to  heirs  bj  the 

201.  statute  includes  heirs  of  heirs.    Merrill 

In  a  contest  between  the  widow  and  v.  Atkin,  59  111.  19. 

heir,  as  to  the  ownership  of  property,  8.  Rusling  v.  Bray,  38  N.  J.  Eq.  398. 

the  former  is  not  competent  to  testify  8.  Smith  v.  Hay,    152   Pa.  St  377; 

as  to  a  transaction  with  her  deceased  Bantz  v,  Bantz,  52  Md.  686. 

husband,  in  support  of  her  claim.  Gard-  But  on  the   final  settlement  of  the 

ner  v.  McLallen,  79  Pa.  St.  398  ;  Lan-  accounts  of  a  deceased  administrator^ 

caster  v.  Blaney,  140  111.  203;   In  re  between  his  administrator  and  the  ad- 

Irwin's  Estate,  i  Pa.  Dist.  Rep.  265  ;  ministrator  de  bonis  non,  an  heir  or 

Burton  v.  Baldwin,  61  Iowa  283.  distributee  of  the  intestate's  estate  is 

But  in  Maryland^  it  has  been  held  not  competent  to  testify  as  to  any  trans- 

that  in  a  contest  between  the  widow  action   with,  or  statement  by,  the  de- 

and  next  of  kin,  as  to  the  distribution  ceased    administrator.     McDonald  r. 

of  the  decedent's  estate,  the  next  of  kin  Jacobs,  77  Ala.  524. 

are    competent   witnesses.     Jones    v.  4.  Adams  v,  Edwards  (Pa.  1887),  6 

Jones,  36  Md.  447;  11  Am.  Rep.  505.  Cent.  Hep.  762. 

1.  McCrar^'   v.   Rash,  60   Ala.  374;  5.  Lawrence  v.  LaCadc,  46  Ark. 378; 

Ebert  v.  Gerding,  116  111.  216;  Parks  v.  Bird  r.  Jones,  37  Ark.  195;  Titus  v, 

Andrews,  56  Hun  (N.  Y.)  391 ;   Man-  O'Connor,    18   Hun    (N.  Y.)  373;  57 

ion  V,   Lambert,   10  Bush    (Ky.)  295;  How.  Pr.  (N.  Y.)  391;  Howie  r.  Ed- 

Messimer  v,    McCray,    113   Mo.    382;  wards,  97  Ala.  649;  Johnson  v.  Meri- 

Leathers  v,  Ross,  74  Iowa  630 ;  Neblett  thew,  80  Me.  11 1 ;  Newton  v.  Newton, 

V,  Neblett,  70  Miss.  576.  77  Tex.  508. 

An  heir  of  plaintiff's  intestate  is  not  Thus  where  a  widow  brings  an  action 

competent  to  testify  to  facts  which,  if  under  a  civil  damage  act,  against  one 

true,  were  equally  within  the  knowl-  who  has  sold  intoxicating  liquor  to  her 

edge  of  the  defendant's  testator.  Penny  husband,  since  deceased,  the  defendant 

v.  Croul,  87  Mich.  15;   Wright  v.  Gil-  is  competent  in  his  own  behalf.   Reget 

bert,  51  Md.  146.  v.  Bell,  77  111.  593. 

In  a  suit  by  the  guardian  of  an  im-  6.  Edwards  v.  Parker,  88  Ala.  356; 

becile,  to  set  aside  a  deed  made  by  him,  Parker  v,  Edwards,  85  Ala.  246;  Hussey 

the  heirs  of  the  grantee  are  not  com-  v.   Peebles,  53   Ala.  432;  Jackson  tr. 
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been  held  that  the  opposing  party  may  testify  where  the  surviv- 
ing partner  was  present  and  was  cognizant  of  the  whole  transac- 
tion,^ and  where  the  transaction  or  conversation  proposed  to  be 
proved  was  had  with  the  surviving  partner,  though  before  the 
death  of  his  co-partner.^  In  an  action  against  a  surviving  partner 
by  the  legal  representative  of  a  third  person,  the  defendant  is  not 
competent  in  his  own  behalf.'  And  where  a  firm  is  sued  and  an 
alleged  member  of  it  denies  that  he  is  a  partner  and  dies  before 

Clopton,  66  Ala.  29;  Alexander  v,  Al-  vivor  to  a  transaction  ma^  testify  in 
ford,  89  Ky.  105 ;  Lawhorn  v.  Carter,  his  own  behalf  against  a  firm,  though 
II  Bush  (ky.)  7;  Foster  v.  Hart,  29  the  partner  with  whom  the  transaction 
111.  App.  360;  Adams  t;.  EatherW  Hard-  was  had  is  dead,  on  the  ground  that 
ware  Co.,  78  Ga.  485;  Ford  v,  Kennedy,  the  firm  does  not  represent  the  estate  of 
64  Ga.  537 ;  Morgan  v,  Johnson,  87  Ga.  the  deceased  partner.  Combs  v.  Black, 
383;  Pettit  V,  Geesler,  58  How.  Pr.  6a  Miss.  831 ;  Faler  f.  Jordan,  44  Miss. 
(Montgomery  County  Ct.,  N.  Y.)  195;  283;  Love  v.  Stone,  56  Miss.  449;  Mc- 
Farley  v,  Norton,  67  How.  Pr.  (N.  Y.  Cutchen  v.  Rice,  56  Miss.  454;  Carl- 
City  Ct.)  438;  Green  v.  Edick,  56  N.  Y.  ton  v.  Msiys^  8  W.  Va.  245 ;  Roberts  v. 
613;  Cliftr.  Moses,  112  N.  Y.434;  Bax-  Yarboro,  41  Tex.  449;  Clapp  v.  Hull 
ter  V.  Leith,  28  Ohio  St.  84;  Hanna  v,  (R.  1. 1894)929  Atl.  Rep.687.  Compare 
Wray,  77  Pa.  St.  27;  Standbridge  v.  Dodds  v.  Rogers,  68  Ind.  no;  Hess  v. 
Catanach,83Pa.  St.368;  Hook  v.Bixby,  Lowrey,  122  Ind.  231;  Wood  v.  Stew- 
13  Kan.  164;  Roney  V.  Buckland,  4  Nev.  art,  9  Ind.  App.  321. 
45 ;  Gage  v.  Phillips,  21  Nev.  150;  Stu-  1.  Kale  v,  Elliott,  18  Hun  (N.  Y.) 
art  z^.  Altman  (Tex.  Civ.  App.  1894),  28  iq8;  Leaptrot  v,  Robertson,  37  Ga. 
S.  W.  Rep.  461.  586;  McGehee  v.  Jones,  41  Ga.    123; 

The  cases  of  Crane  v.  Gloster,   13  Savard  v.  Herbert,  i   Colo.  App.  445; 

Nev.  279,  and  Vesey  v.  Benton,  13  Nev.  Peacock  v.  Stott,  90  N.  Car.  518 ;  Com- 

284,  were  decided  under  the  act  of  1869  stocks.  Hier,  73  N.  Y.  280;  29  Am. 

and  are  not  now  the  law.    So,  also,  the  Rep.   142 ;  Case  v,  Ellis,  9  Ind.  App. 

cases  of  Bragg  v.  Clark,  50  Ala.  367,  274. 

and  Bradley   v.  Patton,   51    Ala.   100,  2.  McCutchen  v.  Rice,  56  Miss.  455 ; 

were  decided  before  the  passage  of  the  Bennett  v,  Frary,  55  Tex.  145. 

act  of  March  2,  1875,  &<nending  section  In   order  to  exclude  the  witness,  it 

2704  of  the  Revised  Code  of  Alabama ,  should   be    made   to    appear   that  the 

and  are  not  now  the  law  of  that  state,  transaction    was    with    the    deceased 

Where  a  guardian  has  loaned  his  partner.  Alabama  Gold  L.  Ins.  Co.  v. 
ward's  money  to  a  firm  and  taken  a  Sledge,  62  Ala.  566. 
note  to  himself  individually,  he  is  not  The  death  of  a  partner  who  is  a  non> 
a  competent  witness  for  the  purpose  of  resident,  and  is  not  actively  engaged  in 
defeating  the  firm's  right  of  set-off,  to  the  business  of  the  firm,  will  not  dis- 
prove that  a  deceased  partner,  with  qualify  an  opposing  party  as  a  witness. 
whom  the  transaction  was  had,  had  Hardy  v.  Chesapeake  Bank,  51  Md. 
notice  that  the  money  belonged  to  the  562;  34  Am.  Rep.  325. 
ward.  Alexander  v.  Alford,  89  Ky.  105.  8.  Holmes  v.  Tenney,  68  Me.  416. 

In    replevin   against   a   firm  by  the  But  when  a  firm  is  sued  by  a  surviv- 

mortgagee  of  chattels  bought  from  the  ing   party  to  a  contract  made  on  the 

firm  by  the  mortgagor  on  a  condition-  part  of  the  firm  by  a  deceased  partner, 

al  sale,  the  plaintifi'  is  competent  in  his  a  surviving  partner  is  competent  on  the 

own  behalf,  although  the  partner  who  part  of  the  firm.     Bryan  v.  Tooke,  60 

made    the    conditional    sale    is    dead.  Ga.  437. 

Hood  V.  Oiin,  68  Mich.  165.  In  an   action   by    an   administrator 

Prior  to  1866,  a  plaintiff  was  not  pro-  against  a  member  of  a  firm  on  his  in- 
hibited, by  section  399  of  the  JVew  dividual  note,  no  member  of  the  firm  is 
t'ork  Code  of  Procedure,  from  testify-  competent  to  prove  that  the  defendant 
ing  to  a  transaction  with  a  deceased  paid  it  to  the  firm  by  direction  of  the 

Partner  as  against  a  surviving  partner,  deceased  payee.     Stallings  v,  Hinson, 

*remper  v.  Conklin,  44  N.  Y.  58.  49  Ala.  92. 

Contra. — It  has  been  held  that  the  sur-  Where  a  member  of  a  firm,  with  whom 
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the  trial,  the  surviving  partners  are  not  competent  to  prove  that 
the  deceased  was  a  member  of  the  firm.* 

In  some  jurisdictions,  other  joint  contractors  are  accorded  the 
same  protection  as  co-partners,  and  after  the  death  of  one  of  them, 
with  whom  a  transaction  was  had,  the  opposing  party  may  not 

testify  thereto;*  but   in  other  jurisdictions,  the  mouth  of  the 

the  deceased  had  transacted  business,  upon    an     issue    of  non    est   factum, 

retired  from  the  firm  during  the  life-  to  prove  the    signature  unauthorized, 

time  of  the  decedent,  ivho  continued  Brjan  v.  Tooke,  60  Ga.  437. 

thereafter  to  do  business  with  the  re-  2.  Gavin  v.  Bischoff,  80  Iowa  605; 

maining  members,  it  was  held  that  the  Harnish  v.  Herr,  98  Pa.  St.  6;  Dean  v. 

retired  member  was  a  competent  wit-  Warnock,  98  Pa.  St.  565 ;  Lacock  v. 

ness  against  the  decedent's  representa-  Com.,  99  Pa.  St.  207;  Moore  v.  Scho- 

tive,  as  he  had  no  interest  in  the  matter,  field,  96  Cal.  486.     Compare  Mead  v. 

Flournoy  V.  Wooten,  71  Ga.  168.  Weaver,  42  Neb.  149. 

A  member  of  a  firm  cannot  render  Where  the  contract  was  several  as 

himself  competent  for  his  co-partners,  well  as  joint,  and  the  survivor  was  liable 

as  against  the  personal  representative  to  a  separate  action  as  well  before  as 

of  a  deceased  person,  bj  permitting  after  the  death  of  his  co-contractor,  it 

judgment  to  go  against  him  bj  default,  was  held  that  the  opposing  partj  might 

Worthington   v.    Miller,    85  Ky.  320.  testify.     Sprague  v.  Swift,  28  Hun  (N. 

Dick  V,  Williams,  130  Pa.  St.  41.  Y.)  49. 

In  an  action  against  the  personal  rep-  Likewise,  in  an  action  by  the  person- 

resentative  of  a  deceased  person  by  an  al  representative  of  a  deceased  person 

assignee  in   bankruptcy,  a  partner  of  against  two  defendants,  where  separate 

the  bankrupt  is  not  competent  for  the  judgments  may   be    rendered   against 

plaintiff.    Zeh's  Estate,  13  Phila.  (Pa.)  them,   one  of   them   may    testify  for 

272.  the  other,  though  incompetent  in  his 

1.  Giesecke    Boot,  etc.,  Mfg.  Co.  v,  own  behalf.     Ely  v.  Clute,  19  Hun(N. 

Seevers,  85  Iowa  685 ;  Sikes  v,  Parker,  Y.)  35. 

05  N.  Car.  232;  Hogeboom  v.  Gibbs,  In  such  cases,  the  opposing  party  ma/ 

80   Pa.  St.   235;   Cooper  v.   Wood,    i  testify  to   transactions   and  conversa- 

Colo.  App.  loi ;   Hurlbut  tf.  Meeker,  tions  with  the  surviving  joint  contract* 

104   111.  541;  Eppinger  v.  Canepa,  20  or.     Rawson    v.    Cherry,  44  Ga.  75; 

Fla.  262;  Hunter  v.  Herrick,  26  Hun  Nugent  t'.  Curran,  77  Mo.  323. 

(N.Y.)  272  ;<i^r»f erf,  without  opinion.  The  rule  does  not  apply  where  the 

92  N.  Y.  626.  surviving  joint  contractor  is  cognizant 

But  a  surviving  partner  is  competent  of  all  matters  testified  to  by  his  oppo- 

to  prove  that  a  deceased  person  who  nent  and  may  contradict  him  if  he  will 

acted  for  the  firm  was  a  member  of  it.  North  Georgia  Min.  Co.  v.  Latimer,  51 

for  the   purpose  of  excluding  the  testi-  Ga.  47;  Harrison  v.  Neely,  41  Ohio  St 

mony  of  the  opposing  party.     Spencer  334.     Or  where  the  surviving  joint  con- 

V.  Trafford,  42  Md.  i.  tractor  has  taken  the  stand  and  testified 

A  surviving  partner  seeking  an  ac-  as  to  the  transactions  himself.    Ham* 

counting  with  the  personal  representa-  mond  v.  Drew,  61  Ga.  189. 

tive   of  his  deceased  partner,   is    not  In  an  action  on  an  oflicial  bond,  the 

competent  in  his  own  behalf  as  to  the  plaintiff  is  not  excluded  as  a  witness  b^ 

partnership  affairs.     Causler  v.  Whar-  reason  of  the  fact  that  one  of  the  obh' 

ton,  62  Ala.  358;  Armfield  v,  Colvert,  gor's  sureties  is  dead,  the  personal  rep* 

103  N.   Car.  147.     Compare  Lyon  v,  resentative  of  such  surety  not  being  a 

Snyder,  61  Barb.  (N.  Y.)  172.  party  to  the  action.     Hall  v.  State,  39 

A  surviving  partner  may  testify  as  to  Ind.  301. 
the  handwriting  of  his  deceased  partner  In  California^  the  surviving  joint 
and  explain  how  a  letter  purporting  to  contractor  may  not  testify  for  the  op- 
have  been  written  by  the  latter  came  posing  party  as  to  personal  transactions 
into  his  possession.  Wing  v.  Bliss  (Su-  with  his  deceased  co-contractor.  Moore 
preme  Ct.),  8  N.  Y,  Supp.  500.  v.  Schofield,  96  Cal.  486. 

Where  a  member  of  a  firm  who  has  Where  one    of    several  co-obligpf* 

since  died  had  signed  the  firm  name  to  a  withdrew  his  answer  upon  a  stipulation 

note,  a  surviving  partner  is  competent,  that  judgment  was  to  be  entered  ag«D^ 
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Opposing  party  is  closed  only  when  a  sole  party  on  the  other  side 
is  dead,  or,  if  there  are  several,  when  they  are  all  dead.* 

e.  Transactions  with  Agents. — Where  a  transaction  was 

had  with  an  agent  of  a  person  since  deceased,  the  other  party 
thereto  may  testify  concerning  it,  if  the  agent  is  alive  and  compe- 
tent to  testify.*    The  rule  as  to  the  effect  of  the  death  of  an 

him  for  a  certain  amount,  it  was  held  tween  the  vendor  and  vendee,  grantor 

that   he   might  testify  to  transactions  and  grantee ;  or  competent  to  testify  on 

between  himself  and  the  plaintiff's  in-  the  subject  of  such  contract,  which  is 

testate,  as  he  had  no  further  interest  in  onlj  consummated  when  the  deed  is  de- 

the    event  of  the   action.     Conger  v,  livered  by  the  husband.    The  ruling  in 

Bean,  58  Iowa  321 ;  Baker  v,  Kellogg,  the  cases  cited  is  obviously  limited  not 

29  Ohio  St.  663.  only  to  cases  where  there  are  really  two 

1.  Hay  ward    v,    French,    12    Gray  parties  to  the  contract,  but  where  the 

(Mass.)  459;  Goss  v,  Austin,  11  Allen  surviving  party  to  the  contract  is  com- 

(Mass.)  525;  Worthley  v.  Hammond,  petent  to  speak  on  the  subject  as  a  wit- 

13  Bush  (Ky.)  510;  Johnson  v.  Coles,  ness,  which,  Orr,  senior,  being  dead, 

21  Minn.  108 ;  Fulkerson  v.  Thornton,  the  plaintiff  in  this  case  would  not  be 

68  Mo.  468 ;  Nugent  v,  Curran,  77  Mo.  competent .  to  do  for  the  same  reason 

323;  Wallace  v.  Jecko,25  Mo.  App.313.  (Birch  being  dead)  that  Orr,  junior,  is 

See  also  Paddock  t>.  Potter  (Vt.  1895),  incompetent.*' 

31  Atl.  Rep.  784.  a.  Pratt  v.  Elkins,  80   N.   Y.  201 ; 

But  in  Messimert;.  McCray,  113  Mo.  Smith  v.  Smith,  91  Mich.  7;  Ward  v, 

782,  it  was  held  that  where  a  wife  joins  Ward,  37  Mich.  253;  Orr  v.  Rode,  loi 

her   husband   in  a  conveyance  of  his  Mo.  387 ;  Jacquin  v.  Davidson,  49  III. 

land  they  are  not  joint  contractors  with-  82;  MiHer  v,  Wilson  (Mo.  1894),  28  S. 

in  the  meaning  of  the  rule,  and  the  W.  Rep.  640. 

grants,  or  one  claiming  under  him,  is  But  in  such  case,  the  surviving  party's 

not  competent  to  prove  the  transaction  examination  must  be  confined  to  such 

after  the  death  of  the  husband,  though  portion  of  the  transaction  as  was  had 

the  wife  be  living.   The  court  said  :  **It  personally  with  the  agent.    Reherd  v. 

is  contended  he  is  not  disqualified  un-  Clem,  86  Va.  374.     The  presence  of  an 

der  our  rulings ;  that  where  a  contract  agent  of  the  deceased  does  not  render 

is  entered  into  by  a  party  with  two  per*  the  opposing  party  competent  to  testify 

sons,  and  only  one  of  the  persons  is  to   a  conversation  with   the  deceased. 

dead,theother  party  is  not  disqualified.  Hutchinson  r.  Cleary,  3  N.  Dak.  270. 

Fulkerson  v.  Thornton,  68  Mo.  468;  The  custodian  of  an  agreement  be- 

Nugent  V,  Curran,  77  Mo.  323.     A  suf-  tween  parties  is  not  such  an  agent  as 

ficient  answer  to  this  contention  is  that  will   make   the   survivor  a  competent 

the  contract  sought  to  be  set  up  as  a  witness  in  his  own  behalf.    Comer  v, 

defense  in  this  action  was  not  between  Comer,  24  111.  App.  526. 

James  L.  Orr,  senior,  and  two  persons,  The  ofl^cer  before  whom  a  deed  is 

but  between  him  and  one  person, Charles  acknowledged  is  not  an  agent  of  the 

C.  Birch,  the  only  person  who  could  grantee  within  the  meaning  of  the  rule, 

enter  into  contract  with  Orr,  senior,  by  so  as   to  let  in    the  evidence  of  the 

deed,   the  execution    and   delivery   of  grantor  after  the  death  of  the  grantee, 

which  would  convey  the  title  to  the  Booth  v.  Mcjilton,  82  Va.  827. 

premises  claimed.     Husband  and  wife  The  surviving   party  to  a   contract 

ordinarily  are  not  two  persons  in  con-  may  not  testify  to  a  conversation  with 

templation  of  law,  but  one  person,  and  the  attorney  of  the  deceased  in  the  pres- 

the  husband,  notwithstanding  modern  ence  of  the  latter  in  reference  to  the 

innovations,  still  remains  the  one  per-  contract.     McRae    v,  Malloy,  90   N. 

son,  at  least  so  far  as  his  own  property  Car.  521. 

is  concerned.  It  does  not  follow  because  Where    the  agent  of  the  deceased 

a  woman  relinquishes  her  inchoate  right  party  is  also  dead,  the  other  party  may 

of  dower  in  the  land  of  her  husband,  in  be  a  witness  in  his  own  behalf  if  the                                j 

a  deed  by  which  he  purports  to  have  agent  was  examined   as   to  the  trans-                                1 

sold  and  conveyed  his  land  to  another,  actions  before  his  death.  Perry  v,  Mul- 

that  she  is  a  party  to  the  contract  be-  ligan,  58  Ga.  479. 
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agent  is  not  uniform.  In  a  number  of  the  states,  it  is  held  that 
after  the  death  of  an  agent  through  whom  a  contract  was  made, 
the  other  party  thereto  may  not,  of  his  own  motion,  testify  to 
any  transaction  relative  to  the  matter  in  controversy,  had  with 
the  agent  personally  in  the  absence  of  the  principal.^  In  other 
jurisdictions,  a  party  is  not  precluded  from  testifying  to  transac- 
tions and  conversations  with  the  agent  of  the  opposing  party,  not- 
withstanding such  agent  is  dead  at  the  time  of  the  trial.*  The 
statutes  in  some  of  the  states  provide  that  where  an  officer  or 
agent  of  a  corporation,  through  whom  a  contract  with  the  cor- 
poration is  made  or  with  whom  a  transaction  was  had,  is  dead  at 
the  time  of  the  trial,  the  other  party  to  such  contract  or  transac- 
tion may  not  testify  thereto  in  his  own  behalf,  unless  the  matters 
in  issue  are  known  to  some  other  officer  or  agent  of  such  corpora- 
tion.'    And,  conversely,  where  the  other  party  to  the  transaction 

In  Pennsylvania,  a  surviving  party  change  the  rule.    Harpending  v.  Daniel, 

to  a  contract  is  not  competent  to  testify  80  Kj.  449. 

as  to  any  matter  relating  thereto  -which  An  executor  is  not  a  competent  wit- 
occurred  prior  to  the  death  of  the  other  ness  for  the  sureties  on  his  bond,  to 
party,  notwithstanding  the  deceased  prove  the  payment  of  a  legacy  to  the 
party  was  represented  by  an  agent  who  agent  of  a  legatee ;  such  agent  being 
is,  at  the  time  of  the  trial,  alive  and  dead  at  the  time  of  the  trial.  Leach  f. 
competent  to  testify.  Sutherland  v.  McFadden,  1 10  Mo.  584. 
Ross,  140  Pa.  St.  379.  And  the  same  is  In  Missouri^  the  rule  is  limited  to 
true  in  Tennessee,  Cottrell  v.  Wood-  transactions  by  a  party  to  an  action 
son,  II  Heisk.  (Tenn.)  681.  with  the  deceased  agent  of  the  oppos- 

In  Lemon  v,  Hornsby,  63  Ga.  271,  it  ing  party  while  acting  on  behalf  of  his 

was  held  that  one  whom  it  was  sought  principal.     St.  Charles  First  Nat.  Bank 

to  make  liable  on  a  draft  by  reason  of  v.  Payne,  11 1  Mo.  291. 

the  acceptance  of  his  agent,  was  com-  2.  Reynolds  v.  Iowa,  etc.,  Ins.  Co., 

petent  to  prove  a  want  of  authontv  in  80  Iowa  563;  Bellows  v.  Litchfield,  83 

the  agent,  notwithstanding  the  previous  Iowa  36;  Cochran  t>.  Almack,  39  Ohio 

death  of  the  drawer,  the  payee  and  the  St.  314;  First  Nat.  Bank  v,  Cornell,  41 

accepting  agent  both  being  alive.  Ohio  St.  401;  Voss  v.  King,  33  W.  Va. 

1.  Mobile  Sav.  Bank  v,  McDonnell,  236;  Howerton  v,  Lattimer,  w  N.  Car. 

87  Ala.  736 ;  Warten  V.  Strane,  82  Ala.  370;    Sprague   v.   Bond,   113   N.  Car. 

311;  Aultman  v.  Adams,  35  Mo.  App.  551;    Hostetter   v.  Schalk,  85  Pa.  St 

503;  Robertson  v.  Reed,  38  Mo.  App.  220;  Poquet  v.  North  Hero,  44  Vt.  91; 


32;  Nichols  V.  Jones,  32  Mo.  App.  657 ;  Spencer  v,  TrafFord,  42  Md.  i;  Hilde- 

Stanton  v,  Ryan,  41  Mo.  510 ;  Butts  v,  brant  v.  Crawford,  65  N.  Y.  107, o^rm- 

Phelps,  79  Mo.  302;  Williams  v,  Ed-  in^6  Lans.  (N.  Y.)  502.. 

wards,  94  Mo.  447  ;   St.  Charles  First  In  Indiana^  it  is  held  that  a  deceased 

Nat.   Bank    v,   Payne,    11 1    Mo.  298;  partner  is  an  agent  of  the  surviving 

Trunkey  v,   Hedstrom,   131    111.  204;  partner  within  the  meaning  of  the  rule. 

Johnson  r.  Hart,   82   Ga.  767;  Doer-  Dodds  v.  Rogers,  68  Ind.  110;  Hcsst'. 

flinger   v.  Nelson,  76   Ga.  loi ;    Har-  Lowrey,  122  Ind.  231. 

pending  v.  Daniel,  80  Ky.  449;  Cornell  It  has  been  held  that  a  party  may 

V,  Barnes,  26  Wis.  473;   Mclndoe  v.  testify  to  a  transaction  with  a  deceased 

Clarke,  57  Wis.  165;  Griswold  v.  Ed-  agent  of  a  deceased  principal.    Mor- 

son,  32  Minn.  436.  gan  v.  Bunting,  86  N.  Car.  66;  Hilde- 

And  he  cannot  render  himself  com-  brant  v,  Crawford,  65  N.  Y.  107. 

petent    by  putting    in    evidence    the  8.  Baumann   v.   Manistee  Salt  etc., 

deposition    of    such     deceased     agent  Co.,  94  Mich.  363;  Rayburn  v.  Mason 

formerly  taken  by  his  principal.     Mc-  Lumber  Co.,  57   Mich.  273;  Farmers* 

Indoe  V.  Clarke,  57  Wis.  165.  Union  Elevator  Co.  v.  Syndicate  Ins. 

And  the  fact  that  the  agent  testified  Co.,  40  Minn.  152;   Mobile  Sav.  Bank 

at  a  former  trial  of  the  cause  will  not  xk  McDonnell,  87  Ala.  736;  Stanley  v. 

716 


laoomptHmaf  Banored.                WITNESSES.  Iftet  of  DMfh. 

with  the  corporation  is  dead,  the  officers  or  agents  of  the  corpora- 
tion with  whom  such  transaction  was  had,  are  not  permitted  to 
testify  concerning  the  same  against  the  personal  representative  of 
the  deceased.* 

Sheffield  Land,  etc.,  Co.,  83  Ala.  260;  348.  And  by  the  same  rule  the  stock- 
Downing  V.  Woodstock  Iron  Co.,  93  holders  of  a  moneyed  corporation  are 
Ala.  262 ;  Majfield  v.  Savannah,  etc.,  excluded  when  the  opposing  party  is 
R.  Co.,  87  Ga.  374;  Merchants*  Nat.  dead.  Foster  v.  Collner,  107  Pa.  St. 
Bank  v.  Demere,  92  Ga.  735 ;  Williams  305 ;  Burlington  Bank  v^  Owen,  52 
V.  Edwards,  94  Mo.  447.  Iowa  107. 

A     locomotive     engineer    through  In  North  Carolina^  it  has  been  held 

whose  negligence  the  plaintiff  was  in-  that,  in  an  action  by  the  board  of  county 

jured,  is  an  agent  of  the  company  with-  commissioners,  a  member  of  the  board 

in  the  meaning  of  the  rule.     Nlayfield  is  not  competent  to  prove  transactions 

V,  Savannah,  etc.,  R.  Co.,  87  Ga.  374.  with  the  defendant's  intestate.     For- 

In  Georgia ^  it  is  held  that  the  same  syth  County  v.  Lash,  89  N.  Car.  159. 

is  true  where  the  transaction  was  had  In  Michigan^  the  rule  applies  only 

with  the  officer  or  agent  of  a  public  to  such  officers  and  agents  of  a  cor> 

corporation,  such  officer  or  agent  being  poration  as  are  authorized  to  act  for 

dead  at  the  time  of  the  trial.     Langford  the  company  in  reference  to  the  matter 

V,  Wilkinson  County,  75  Ga.  502.     But  about  which   the  evidence  is  offered, 

the  contrary  has  been  held  in  South  Brennan  v.  Michigan  Cent.  R.  Co.,  93 

Carolina.    Coleman  v.  Chester,  14  S.  Mich.  156. 

Car.  286.  In  Mississippi,  it  is   held   that   the 

And  in  Virginia,  it  has  been  held  officers  and  agents  of  corporations  are 

that  one  who  has  acted  as  agent  of  a  not  disqualified  by  reason  of  the  death 

board  of  public  works  is  competent  to  of  the  opposing  party.      Mitchell   v, 

prove  a  transaction    between  himself  Tishomingo  Sav.  Inst.,  56  Miss.  444. 

and  the  board  which  occurred  at  a  reg-  And  in  Maryland,  it  has  been  held 

ular  meeting  thereof,  though  some  of  that,  in  an  action  against  an  executor 

the  members  have  since  died.   Kelly  v,  by  a  corporation  to  recover  the  tes- 

Board  Public  Works,  75  Va.  263.  tator's  unpaid  subscriptions  for  stock. 

If    the  transaction   or  conversation  the  stockholders  may  testify.     Downes 

proposed  to  be  proved  is  equally  within  v,  Maryland,  etc.,  R.  Co.,  37  Md.  100. 

the  knowledge  of  a  surviving  officer  or  The  cashier  of  a  bank,  to  whom  stock 

agent  of  a  corporation,  the  opposing  was  transferred  by  the  owner  to  avoid 

party  may  testify  as  to  it.     Lyttle  v.  liability  as  a  stockholder,  is  not  pre- 

Chicago,  etc.,  R.  Co.,  84  Mich.  289.  vented,  after  the  latter's  death,  from 

But  there  are  other  jurisdictions  in  testifying  as  to  the  facts.  Stephens  v. 
which  it  has  been  held  that  the  rule  as  Bernays,  42  Fed.  Rep.  488. 
laid  down  in  the  text  does  not  exist.  In  New  Tork,  it  is  expressly  pro- 
Roberts  V.  Richmond,  etc.,  R.  Co.,  vided  by  statute  that  a  person  shall  not 
109  N.  Car.  670;  Reynolds  v.  Iowa,  etc.,  be  deemed  interested  by  reason  of  be- 
Ins.  Co.,  80  Iowa  563;  First  Nat.  Bank  ing  a  stockholder  or  officer  of  any 
V,  Cornell,  41  Ohio  St.  401;  Bexar  banking  corporation  which  is  a  party 
Bldg.,  etc.,  Assoc,  v.  Newman  (Tex.  to  an  action  or  proceeding,  or  inter- 
Civ.  App.  1893),  25  S.  W.  Rep.  461.  ested  in  the  event  thereof,  the  opposing 

1.  Brennan  v.  Michigan  Cent.  R.  Co.,  party   being  dead.    New  Tork  Code 

93  Mich.  156;  Singer  Mfg.  Co.  v.  Ben-  Civ.  Proc,  ^  829.    And  the  officers  of 

jamin,  55  Mich.  330;    Arrott  Steam-  a  charitable  institution,  who  serve  with- 

Power  Mills  Co.  v.  Way  Mfg.  Co.,  143  out  pay,  are  not  excluded.     Matter  of 

Pa.  St.  435;  Consolidated  Ice  Mach.  O'Rourke  (Surrogate  Ct.),  34  N.   Y. 

Co.  V,  Keifer,  134  111.  481 ;  Soeding  v.  Supp.  45. 

Bonner,  etc.,  Iron  ^o.,  35  Mo.  App.  And  in  Missouri,  the  same  result  has 

349;   Planters,  etc.,  Bank  v.  Neel,  74  been  reached  by  judicial  interpretation 

Ga.  576;  Central  R.,  etc.,  Co.  v.  Papot,  of  the  statute  of  that  state.    The  court 

59  Ga.  342;  Southwestern  R.  Co.  v.  reached  the  conclusion  that  officers  and 

Papot,  67   Ga.  675;  Gainesville    First  stockholders  of   banking  corporations 

Nat  Bank  v.  Cody,  93  Ga.  127;  Keller  were  competent   at  common  law,  and 

».  West,  etc.,  Mfg.  Co.,  39  Hun  (N.Y.)  that  it  was  not  the   intention   of  the 
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The  officers  and  members  of  a  benefit  society,  though  liable  to 
pay  assessments,  are  competent  to  testify  in  behalf  of  their  society, 
when  it  is  sued  on  an  insurance  policy  by  one  who  is  named  as  a 
beneficiary  therein.  In  such  case,  the  plaintiff  sues  in  his  own 
right  and  is  in  no  sense  a  representative  of  the  decedent's  estate.* 
An  agent  of  one  since  deceased,  is  competent  to  prove  the  fact  of 
his  agency,  the  scope  of  his  authority,  and  the  terms  of  a  contract 
made  by  him  on  behalf  of  his  principal ;  *  and  he  is  competent 
for  these  purposes  though  called  to  testify  against  the  personal 
representative  of  his  deceased  principal,*  unless  there  is  an  issue 
as  to  whether  he  or  the  estate  of  his  deceased  principal  is  liable 
on  the  contract  made  by  him.* 

statute  to  disqualify  anyone  who  was  of  the  5th  section  of  the  statute  is  in- 

formerly  a  competent  witness.     Bates  applicable,  for  the  very  simple  reason 

V,  Forcht,  89  Mo.  121.  that   no  right  of  the  deceased  to   the 

In  an  action  upon  the  bond  of  the  subject    in    controversy    has     passed, 

treasurer  of  a  lodge,  persons  who  were  either  by  his  act  or  by  the  act  of  the 

members  when  the  bond  was  executed  law,    to  the  plaintiff.     The    deceased 

and  when  the  suit  was  brought,  are  not  never  had   any   right    to    the    benefit 

competent  to  prove  that  a  person  since  which  was  to  be  paid  to  his  wife.    It 

deceased  signed  the  bond  as  a  surety,  w'as  hers  and  hers  only,  payable  to  her 

Fink  V.  Hey,  42  Mo.  App.  295.  exclusively,  and,  of  course,  no  one  but 

In  an  action  by  the  beneficiaries  in  a  she  could  maintain  any  action  for  its 

life  insurance  policy  against  a  bank,  to  recovery.     She  is  a  living  person,  and 

obtain  possession  of  the  policy,  it  was  no  other  person  ever  had  or  could  have 

held  that  the  president  and  cashier  of  the  right  to  recover  this  money.    As 

the  bank  might  testify  to  conversations  between  her  and  the  defendant,  there 

and  transactions  with  the  policy  holder  is  a  clear  contention  as  to  whether  the 

since  deceased,  because  the  plaintiffs  funds  shall  be  paid  by  the  defendant  to 

were  not  prosecuting  their  action  in  a  her,  and  there  is  no  contention,  and 

representative  capacity.     Macaulay  t;.  cannot  be,  upon  that  subject,  as  between 

Central  Nat.  Bank,  27  S.  Car.  219.  the  defendant  and  the  legal  representa- 

1.  Reichenbach  v,  Ellerbe,  115  Mo.  lives  of  the  deceased.    The  pUintiflf  is 

588 ;  Sherret  xk  Royal  Clan  of  Order  not  such  a  representative.     She  takes, 

of  Scottish   Clans,  37   111.   App.  446;  if  she   takes  at  all,  in  her  own  right 

Hamill  v.  Supreme  Council,  152  Pa.  alone  as  the  beneficiary  of  the  fund, 

S^*  537  i   Ferine  v.  Grand   Lodge,  48  and  she  does  not  represent  any  right  or 

Minn.  82.     Compare  Barry  t.  Equita-  interest  of  her  deceased  husband  in  the 

ble  L.  Assur.  Co.,  59  N.  Y .  587.  fund.    She  represents  herself  and  her 

In  Hamill   z^  Supreme  Council,  152  own  rights  only  in  the  subject  in  con- 
Pa.  St.  542,  in  which  it  was  contended  troversy." 

that  a  member  of  the  society  was  in-  2.  Ly tie  v.  Bond,  40  Vt.  618 ;  Smith 

competent  to  testify  for  the  defense  on  v.  Pierce,  65  Vt.  200 ;  Gifford  v. Thomas, 

the  ground  that  he  was  liable  to  pay  62  Vt.  34;  Davis  v,  Hawkins,  163  Pa. 

assessments,  and  that  the  plaintiff  rep-  St.  228. 

resented  the  interest  of  the  deceased  So  where  both  of  the  original  parties 

policy  holder,  the  court  said  :  ^  If  this  to  a  transaction  are  dead,  an  agent  of 

contention  were  true  in  fact,  the  question  one  may  testify  against  the  representa- 

would  come  within  the  operation  of  the  tive  of  the  other.    Rodgers  v.  Moore, 

5th  section  of  the  act  of  May  23d,  1887,  88  Ga.  88. 

and  the  witnesses,  would  be  incom-  The  agent  of  the  survivor  is  compe- 
petent.  It  is  equally  true  that  if  that  tent  agamst  the  r^resentative  of  a  de- 
section  is  inapplicable  to  the  case,  the  ceased  party  to  a  transaction.  Payne 
witnesses  were  clearly  competent,  for  the  v.  Miller,  89  Ga.  73. 
reason  that  competency  is  now  the  rule,  8.  Davis  v.  Davis,  93  Ala.  173 ;  Gar- 
and  incompetency  only  exists  by  force  of  rett  v,  Trabue,  82  Ala.  227;  Smiths, 
the  exceptions  contained  in  the  statute.  Pierce,  65  Vt.  200. 
It  is  very  plain  to  us  that  the  exception  4.  Thus,  in   Augusta  Nat.  Bank  v, 
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Where  one  of  the  original  parties  to  a  contract  is  dead,  the 
agent  of  the  surviving  party,  who  acted  for  his  principal  solely  and 
has  no  personal  interest  in  the  transaction,  is  a  competent  witness 

for  the  survivor.^  But  where  an  agent  has  acted  in  his  own  name, 
without  disclosing  that  of  his  principal,  he  Nvill  not  be  permitted 
to  testify  concerning  the  transaction  after  the  death  of  the  other 
party  thereto.* 

Bones,  75  Ga.  246,  it  appeared  that  a  competency  of  -witnesses,  and  in  gen- 
lease  of  certain  iron  works  had  been  eral  neither  the  parties  to  an  action,  nor 
rescinded,  and  it  was  claimed  that  the  those  who  maj  be  interested  in  the 
witness  who  subsequently  had  charge  event  of  it,  are  excluded  from  being 
thereof  contracted  the  debt  sued  on  as  witnesses.  This  general  rule  is,  how- 
agent  of  the  owners,  one  of  whom  was  ever,  qualified  by  the  provision  that  'it 
dead  at  the  time  of  the  trial.  In  refer-  shall  not  be  competent  for  any  party  to 
ence  to  the  competency  of  the  witness,  an  action,  or  interested  in  the  event 
the  court  said:  **  We  do  not  think  that  thereof,  to  give  evidence  therein  of  or 
this  witness  was  competent  to  testify  concerning  any  conversation  with,  or 
in  this  case,  under  section  3854  of  the  admission  by,  a  deceased  or  insane  party 
code,  because  he  fell  within  the  first  orperson,  relative  to  any  matter  at  issue 
exception  to  that  section  :  *  Where  one  between  the  parties.'  6en.  Stats.  1878, 
of  the  parties  to  the  contract  or  cause  ch.  73,  §  8.  The  plaintiff's  agent  was 
of  action  in  issue  or  on  trial  is  dead,  the  competent  to  testify  as  to  the  contract, 
other  party  shall  not  be  permitted  to  unless  he  was  either  a  party  to  this 
testify  in  his  own  favor.'  The  issue  in  action  or  was  interested  in  the  event  of 
the  case  was  whether  the  contract  of  it,  and,  hence,  within  the  above  recited 
lease  between  the  plain tifis  in  error  had  statute.  He  was  not  a  party  but  a 
been  rescinded,  and  whether  the  debt  stranger  to  the  action,  nor  was  he,  so 
sued  on  by  Bones  was  made  by  W.  E.  far  as  appears,  interested  in  the  event 
Jackson,  junior,  individually  or  as  agent  thereof.  The  meaning  of  this  language 
for  plaintiffs  in  error.  These  are  the  used  in  respect  to  the  competency  of 
main  issues  on  trial,  and  W.  E.  Tack-  persons  to  testify,  was  well  understood 
son's  representatives  are  parties  there-  when  the  rules  of  the  common  law 
to.  W.  E.  Jackson,  junior,  is  also  a  were  changed  by  statute,  and  it  bears 
party  .to  these  issues,  and  he  is  directly  the  same  meanme  in  the  statute  as 
interested  in  the  same  so  as  to  relieve  when  used  under  the  common  law  with 
himself  from  liability,  and  to  place  it  reference  to  the  same  subject." 
upon  the  plaintiffs  in  error.  He  would  In  jurisdictions  where  agents  of  cor- 
not  be  a  competent  witness  at  common  porations  are  excluded  after  the  death 
law,  and  he  is  not  relieved  by  the  Evi-  of  opposing  parties,  an  exception  to 
dence  Act  of  1866,  as  he  falls  within  this  rule  must  be  noted  where  the  sur- 
the  first  exceptions  to  that  act."  viving  party  to  the  contract  is  acorpora- 

1.  Payne  v.  Miller,  89  Ga.  73;  Mon-  tion.    SeeBaer7\Pfaff,44Mo.  App.  35. 

tague  V.  Thomason,  91  Tenn.  168;  Baer  In  Indiana^  it  is  provided  by  section 

v.  Pfaff,  44  Mo.  App.  3^;  Connor  v,  500,  Rev.  Stats.  1881,  that  no  person  who 

New  York  (Supreme  Ct.),  19  N.  Y.  shall  have  acted  as  an  agent  in  the  mak- 

Supp.  85  ;  Whitman  v,  Foley,  125  N.  ing  or  continuing  of  a  contract  with 

Y.  651;  Nearpass  v,  Gilman,  104  N.  Y.  any  person  who  may  have  died,  shall 

506,  affirming-  16  Hun  (N.  Y.)    121;  be  a  competent  witness  in  any  suit  upon 

Darwin  v.Keigher, 45  Minn.  64;  Wager  or  involving  such  contract,  as  to  mat- 

V,  Barbour,  84  Va.  419;    Blakely   v,  ters  occurring  prior  to  the  death  of  such 

Frazier,  11  S.  Car.  122;  Hanf  v.  North-  decedent,  on  behalf  of  the  principal  to 

western  Masonic  Aid  Assoc.,  76  Wis.  such  contract  against  the  legal  repre- 

4C0;  Samuel  v,   Bartee,  53   Mo.  App.  sentative  or  heirs  of  the  decedent,  un- 

587;  Shaub  V.  Smith,  50  Ohio  St.  648 ;  less  he  shall  be  called  by  such  heirs  or 

Cobb  v.  Wolf   (Ky.  1895),  29   S.  W.  legal    representatives.     See    Piper    v. 

Rep.  303.  Fosher,   121  Ind.  412;  Devol  v.  Dye, 

In  Darwin  v,  Keigher,  45  Minni  64,  123  Ind.  321.    The  rule  is  the  same  in 

the  court  said :  "  Our  statute  extends  Georgia,  Thompson  v.  Ray,  92  Ga.  540. 

the  rule  of  the  common  law  as  to  the  2.  In  Standford  v,  Horwitz,  49  Md. 
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/.  Transactions  with  Third  Persons — (i)  Between  the 

Witness  and  a  Third  Person. — The  death  of  one  party  to  a  cause 
of  action  does  not  preclude  the  other  party  from  testifying  to 
transactions  or  communications  between  himself  and  a  third  per- 
son living  at  the  time  of  the  trial,^  and,  unless  the  statute  ex- 
pressly prohibits  it,  either  party  to  an  action  may  testify  to  a 

525,  it  appeared  that  the  witness  had  Where  a  deceased  person  had,  in  his 
signed  a  mortgage  and  certain  promis-  lifetime,  assigned  a  life  insurance  policy 
sory  notes  in  his  own  name.  It  was  to  his  brothers,  and  the  assignment  was 
claimed  at  the  trial,  however,  that  he  attacked  by  creditors  as  fraudulent,  it 
acted  as  agent  for  his  son,  but  it  was  held  was  held  that  the  assignees  might  tes- 
that  his  testimony  should  be  excluded,  tify  to  what  debts  they  paid  for  the  de- 
the  other  party  to  the  transaction  being  ceased  in  support  of  the  consideration 
dead.  The  court  said  :  '^  Our  evidence  for  the  assignment,  such  payments  be- 
laws,  as  construed  by  this  court,  pro-  ing  transactions  between  them  and  third 
vide  that  when  one  party  to  a  contract  persons,  and  not  with  the  decedent. 
or  cause  of  action  is  dead,  the  other  The  court  said :  *'  The  witnesses  were 
party  shall  not  be  allowed,  on  his  own  not  called  upon  to  testify  concerning  a 
off er,  to  testify  in  respect  thereto.  He  personal  transaction  or  communication 
cannot,  by  his  own  testimony,  establish  between  them  and  the  deceased  person, 
a  contract  in  his  favor  against  a  de-  their  brother.  They  were  asked  to  tes- 
ceased  party,  nor  can  he,  by  such  testi-  tify  as  to  transactions  and  communica- 
mony,  assail  one  upon  which  he  is/ff  ma  tions  with  persons  other  than  the  de- 
facie  liable  to  the  deceased.  It  is  too  ceased,  and  as  to  which  such  third  per- 
plain  for  argument  that  the  purpose  as  sons  could  testify,  if  need  be.  The 
well  as  the  effect  of  the  testimony  of  statute  does  not,  by  its  terms  and  pur- 
this  witness  was  to  assail,  in  part  at  pose,  prevent  the  surviving  partj  from 
least,  the  consideration  of  the  note  for  testifying  concerning  transactions  and 
$1680  in  favor  of  the  deceased,  which  he  communications  with  third  persons  that 
admitted  he  signed  as  maker,  and  which  may  affect  adversely  the  estate  of  the 
on  its  face  does  not  disclose  any  agency  deceased  person,  or  the  rights  of  per- 
on  his  part.  Upon  the  face  of  the  note  sons  in  and  to  the  same.  Watts  v. 
he  is  undoubtedly  liable  to  the  payee  Warren,  108  N.  Car.  520. 
therein,  and  he  cannot  escape  the  lia-  In  Hill  v,  Truby,  117  Pa.  St.  324,  the 
bility  by  showing  that  he  in  {act  signed  court  said :  ^*  We  think  it  was  error  to 
it  as  agent  for  his  son.  This  proposition  reject  the  offer  to  prove  by  Hill  what 
was  fully  discussed  and  settled  in  the  occurred  between  him  and  the  tax  col- 
case  of  Higgins  v.  Senior,  8  M.  &  W.  lector,  on  the  ground  of  incompetency 
834."  of  the  witness.     We  held,  in  Ash  v. 

1.  Pattison  x\  Armstrong,  74  Pa.  St.  Guie,  97  Pa.  St.  493 ;  39  Am.  Rep.  818, 

476;   Hill   V.  Truby,  117   Pa.  St.  320;  that  the  spirit  of  the  act  of  1878  em- 

Waddell   v.   Swann,  91    N.  Car.  105;  braced  the  survivor  of  two  or  more  who 

Watts  V,  Warren,   108   N.   Car.  514;  jointly  contracted,  and,  therefore,  the 

Downs  V,  Belden,  46  Vt.  674;  Martin  plaintiff  could  testify  as  to  matters  oc- 

V.  JoneSy  59  Mo.  181;  Harding  v,  Elzey,  curring  between  himself  and  the  sur- 

88  Ind.  32^1.  viving  defendants.  But  we  did  not  mean 

Where  the  sister  of  the  plaintiff  re-  to  decide  that  he  could  not  testify  as 
ceived  money  from  their  mother  as  a  to  relevant  matters  which  occurred 
gift,  one-half  of  which  she  was  to  de-  between  himself  and  strangers.  There 
liver  to  the  plaintiff  on  demand,  and  the  would  be  no  propriety  and  no  necessity 
defendant  induced  the  sister  to  deliver  for  such  a  decision.  Such  matters  were 
the  plaintiff's  share  to  him,  it  was  held,  not  excluded  by  any  interpretation  of 
in  an  action  to  recover  it  back,  that  the  the  act  of  1869,  except  that  which  de- 
plaintiff  was  competent  to  prove  the  clared  th^e  general  incompetency  of  the 
gift  of  the  money  to  her  by  her  mother,  witness.  That  incompetency  was  re- 
although  the  latter  was  dead  at  the  time  moved  by  the  act  of  1878  in  the  case  of 
of  the  trial,  because  the  defendant  did  the  survivor  of  joint  obligors.  U  is 
not  derive  title  from  the  decedent.  Ma-  true  the  act  in  terms  qualified  the  wit- 
son  V,  Prendergast,  120  N.  Y.  536.  ness   to  testify  to  matters  having  oc- 
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transaction  or  conversation  between  himself  and  a  third  person, 
other  than  the  agent  of  the  opposing  party,  who  is  dead  at  the 
time  of  the  trial,  provided  it  is  relevant  to  the  matter  in  issue,  and 
the  legal  representative  of  such  third  person  is  not  a  party  to  the 
action.*     Where,  however,  the  statute  inhibits  testimony  by  a 

curred  between  the  surviving  party  and  would  close  the  mouths  of  the  onlj  per- 

the  adverse  party  on  the  record,  but  sons  interested  in  the  contract  when  it 

that  was  because  it  was  that  class  of  was  made.'* 

matters  which  were  specially  excluded  In  North  Carolina^  it  is  held  that, 

by   the  construction  which   had  been  while  a  party  may  not  directly  testify 

given  to  the  act  of  1869,  and  that  was  to  a  conversation  with  the  deceased,  he 

the  evil  intended  to  be  more  particu-  may  nevertheless  testify  to  a  rehearsal 

larly  remedied  by  the  act  of  1878.    But  of  the  same  in  a  conversation  with  an 

there  could  be  no  good  reason  for  ex-  agent  of  the  deceased  if  it  is  a  part  of 

cludingothermattersoccurring  between  the   res  gestce,    Tredwell  v.  Graham, 

the  witness  and  other  persons  who  were  88  N.  Car.  208;  Gilmer  v,  McNairy, 

not  parties.     Such  exclusion  bad  been,  69  N.  Car.  335 ;  State  v.  Morris,  69  N. 

previously  to  the  act  of  1878,  merely  the  Car.  444. 

result  of  a  personal  incompetency  to  But  in   Georgia^  a  party   may  not 

testify  at  all,  but  when  that  general  testify  to  statements  of  the  deceased, 

incompetency    was  removed,   matters  repeated  to  him  by  an  agent  of  the  de- 

which  were  otherwise  unobjectionable  ceased,  touching  a  past  contract  between 

could  not  be  excluded  on  that  account,  the  witness  and  the  decedent.    Free- 

We  are  clearly  of  opinion,  therefore,  man  v.  Bigham,  65  Ga.  580. 

that  other  and  indifferent  matters  be-  1.  Thomas  v.  Kelly,  7^  N.  Car.  416. 

tween  the  witness  and  a  stranger  might  In  VanHorne  v.  Clark,  126  Pa.  St. 

be  proved  as  well  by  a  surviving  obli-  411,    the    plaintiff   claimed    under    a 

gor  or  his  adversary,  providing  only  sheriff's  deed  for  the  land  in  dispute 

that  they  were  relevant  to  the  issue  sold  as  the  property  of  the  defendant's 

trying."  father,  then  deceased.    The  defendant 

In  Taylor  v.  Duesterberg,  109  Ind.  claimed  under  a  deed  from  her  father 

171,  the  court  said  :  *'  Where  the  cpn-  executed  prior  to  the  entry  of  the  judg- 

tract  or  matter  involved  in  the  suit  or  ment  on  which  the  sheriff's  sale  to  the 

proceeding    is    such    that    one  of  the  plaintiff  was  made.     It  was  held  that 

parties  to  the  contract  or  transaction  the  defendant  was  a  competent  witness, 
is,  by  death,  denied  the    privilege  of    notwithstanding  the  death  of  her  grant- 

testi^ing  in  relation  to  such  matter,  or,  to  prove  the  real  consideration  for 

the  policy  of  the  statute  is  to  close  the  the  deed.    The  court  said :  **  We  are 

lips  of  the  other  also  in  respect  to  such  unable  to  see  any  valid  objection  to  the 

matter.     Where,  however,  an  adminis-  competency  of  Ruth  Clark  as  a  witness, 

trator  assails  the  title  of  another,  such  It  is  true  she  was  the  defendant  in  the 

title  having  been  acquired  through  a  ejectment,  and  her  father,  from  whom 

third  party,  in  a  transaction  to  which  she  derived  title,  was  dead.     She  was 

the  decedent  was  a  stranger,  the  parties  not  called  to  testify  against  his  title, 

to  the  transaction  cannot  be  prevented  but  in  support  of  it,  or,  to  speak  with 

from   speaking  in   reference    to    such  greater  accuracy,  to  prove  the  consid- 

matters,  even   though   they  occurred  eration  she  paid  for  the  land.    Neither 

during  the  lifetime  of  the  decedent.    A  party  to  the  record  is  acting  in  a  repre- 

contract  or  matter  in  which  the  dece-  sentative  capacity.   The  plaintiff  below 

dent  in  his  lifetime  never  had  any  con-  was  not  prejudiced   by  the  death  of 

cem  or  interest,  cannot  be  so  involved  William  J.  Clark.    If  either  party  was 

in  a  suit  by  his  personal  representative  prejudiced,  it  was  the  defendant.    The 

as  to  preclude  the  parties  interested  in  case  does  not  come  within  any  of  the 

the  transaction,  although  it  may  come  exceptions  of  any  of  the  acts  of  as- 

coHaterally  in  question,  from  uphold-  sembly  relating  to  the  competency  of 

ing  it  by  their  own  testimony.     If  it  witnesses,  nor  do  we  think   it  comes 

were  otherwise,  the  death  of  a  stranger,  within  their  spirit.  '* 

who  presumably  could  not  have  testi-  But  a  party  who  is  incompetent  to 

fied  concerning  the  matter  if  living,  give  in  evidence  a  conversation  with  a 
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party  or  a  person  interested  in  the  event  of  the  action  concerning 
communications  between  himself  and  a  deceased  or  insane  party 
or  person,  it  is  construed  to  exclude  testimony  concerning  com- 
munications with  a  person  deceased  or  insane  at  the  time  of  the 
trial,  though  the  legal  representative  of  such  deceased  or  insane 
person  is  not  a  party  to  the  issue.* 

(2)  Between  the  Deceased  and  a  Third  Person. — In  many  cases,  a 
distinction  has  been  made  between  transactions  and  communica- 
tions between  the  witness  and  the  deceased  and  those  exclusively 
between  the  deceased  and  a  third  person.  In  these  cases,  it  has 
generally  been  held  that  the  witness,  though  a  party  to  the  action 
and  interested  in  the  event  thereof,  may  testify  to  a  transaction 
or  conversation  between  the  deceased  and  a  third  person  had  in 
the  presence  of  the  witness  or  within  his  hearing,  provided  he  took 
no  part  therein.^     But  if  he  took  any  part  in  the  transaction  by 

deceased  person,  will  not  be  permitted  alive  and  sane,  and  who  might  be  called 
to  give  it  as  rehearsed  by  him  to  a  to  contradict  him ;  and  yet,  even  if  such 
third  person.  Cottrell  v.  Cottrell,  81  were  the  case,  the  act  excluded  him. 
Ind.  87.  To  correct  this,  the  change  in  1866 
1.  In  Griswold  v.  Edson,  32  Minn,  was  made.  The  language  in  which 
4^6,  Gilfillan,  C.  J.,  said:  "  Prior  to  that  change  was  made  left  doubt  and 
1861,  a  party  could  testify  to  any  mat-  uncertainty  as  to  the  rule;  hence  the 
ter  pertinent  to  the  issue.  Ini^i,the  change  in  1877.  Appellant  contends 
statute  was  changed  so  as  to  exclude  a  as  to  that  act  that  it  intends  only  to  ex- 
party  testifying  in  his  own  favor,  when  elude  a  party  from  testifying  to  a  con- 
the  other  original  party  to  the  contract  versation  with  or  declaration  of  a  party, 
or  cause  of  action  was  dead  or  insane,  the  latter  being  dead  or  insane,  and  not 
In  1866,  it  was  again  changed  so  as  to  of  any  other  person,  whether  an  agent 
admit  a  party  to  testify  in  his  own  or  not,  and  although  dead  or  insane; 
favor,  though  the  other  party  were  that  the  words  •  or  person  *  are  super- 
dead  or  insane,  if  the  transaction  on  fluous,  used  in  the  same  sense  as  the 
the  other  side,  that  is,  the  side  of  the  preceding  word  *  party,'  merely  tauto- 
dead  or  insane  party,  was  had  by  an  logical.  In  view  of  the  clear  purpose 
agent  '  whose  testimony  is  received.'  of  the  various  changes  in  the  law,  be- 
This  last  phrase  was  held,  in  Bigelow  ^nning  with  186 1,  we  do  not  think  so. 
V,  Ames,  18  Minn.  527,  to  mean  an  The  danger  of  allowing  a  party  to  tes- 
agent  whose  testimonj'  can  be  received,  tify  where  he  may  feel  safe  to  testify 
or  is  receivable.  It  was  again  changed  falsely,  from  the  fact  that  the  other 
in  1877,  to  read  as  it  now  stands  in  party  to  the  conversation  cannot  be 
General  Statutes  1878.  The  purpose  produced  to  contradict  him,  because 
of  these  various  changes  is  manifest,  dead  or  insane,  is  just  as  g^eat  where 
Prior  to  1861,  a  party  testifying  in  his  he  offers  to  testify  to  conversations  or 
own  favor  to  a  contract  or  transaction  admissions  of  one  not  a  party  to  the 
with  the  other  party,  had  the  oppor-  action  or  cause  of  action,  as  of  a  party, 
tunity  and  the  temptation  to  g^ve  an  There  was  just  as  much  reason  for  ex- 
uncontradictable  false  account  of  it,  eluding  a  party's  evidence  as  to  a  con- 
where  the  mouth  of  the  other  party  versationwithor  admission  of  any  other 
was  closed  by  death  or  insanity,  so  that  person  who  has  died  or  become  insane, 
his  version  could  not  be  heard.  The  as  for  excluding  it  as  to  a  conversation 
act  of  1861  intended  to  take  away  the  with  or  admission  of  one  a  party.  The 
opportunity,  but  it  went  further  than  only  reason  for  excluding  it  in  cither 
was  necessary  for  that  purpose ;  for  the  case  is  the  danger  of  perjury.  That 
opportunity  would  not  exist,  notwith-  exists  in  one  case  as  fully  as  in  the 
standing  the  death  or  insanity'  of  the  other.  We  cannot  reject  the  words  *or 
opposite  party,  if  the  transaction  to  person  '  or  construe  them  as  having  any 
which  the  surviving  or  sane  party  of-  but  their  ordinary  meaning.'' 
fered  to  testify  were  had  with  an  agent  2.  Sweezey  v.  Collins,  40  Iowa  542 ; 
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Dougherty  v,  Deeney,  41  Iowa  19;  ceptions  to  such  examination.  The 
Johnson  v.  Johnson,  5a  Iowa  589;  Lines  legislature  having  undertaken  to  spec- 
V.  Lines,  54  Iowa  600 ;  Mayes  v,  Tur-  ify  the  exceptions,  the  courts  cannot 
ley,  60  Iowa  407;  Smith  v,  James,  73  allow  any  that  are  not  specified  by  the 
Iowa  517;  Gable  v,  Hainer,  83  Iowa  legislature.  When  the  legislature  ex- 
459;  Farmers,'  etc.,  Bank  v,  Creveling,  plicitly  limited  the  exclusion  of  a  party, 
84  Iowa  677;  Roe  v.  Harrison,  9  S.  to  cases  in  which  he  should  offer  to 
Car.  279 ;  Hughey  v,  Eichelberger,  1 1  testify  in  respect  to  a  transaction  or 
S.  Car.  36 ;  McLaurin  v.  Wilson,  x6  S.  communication  had  personally  by  him 
Car.  402;  Shaw  v,  Cunningham,  x6  S.  with  the  deceased  person,  it  is  impossi- 
Car.  631 ;  Colvin  v.  Phillips,  25  S.  Car.  ble  to  construe  that  exclusion  as  mean- 
231;  Kennemore  v,  Kennemore,  26  S.  ing  to  cover  transactions  or  communica- 
Car.  351 ;  Moore  v.  Trimmier,  32  S.  tions  had  by  some  third  person,  who- 
Car.  525 ;  Sullivan  v,  Latimer,  38  S.  ever  he  may  be  and  however  connected 
Car.  158;  Simmons  v»  Sisson,  26  N.  Y.  with  the  party  offering  to  testify,  with 
264;  Lobdell  V,  Lobdell,  36  N.  Y.  327;  the  deceased  person.  Such  construction 
Cary  v.  White,  59  N.  Y.  336 ;  Hilde-  would  ignore  the  terms  *  had  person- 
brant  V,  Crawford,  65  N.  Y.  107;  Pin-  ally  by  him,*  which  serve  to  show  the 
ney  v.  Orth,  82  N.  Y.  619;  Holcomb  v.  precise  extent  of  the  exclusion.'* 
Holcomb,  95  N.  Y.  316;  Simmons  v.  The  rule  has  been  applied  even  when 
Havens,  loi  N.  Y.  433 ;  Marsh  v,  Gil-  such  transaction  was  with  the  husband 
bert,  2  Redf.  (N.  Y.)  465;  San  ford  t;.  or  wife  of  the  witness.  Lines  t>.  Lines, 
Sanford,  61  Barb.  (N.  Y.)  293;  Patter-  54  Iowa  600;  Hughey  v.  Eichelberger, 
son  V.  Copeland,  52  How.  Pr.  (N.  Y.  11  S.  Car.  49;  McLaurin  v.  Wilson,  16 
Supreme  Ct.)  460 ;  Crawford  v.  Haines,  S.  Car.  402. 

44  Hun  (N.  Y.)  597;  Stern  v,  Eismer,  In  Gable  v,  Hainer,  83  Iowa  457,  it 
51  Hun  (N.  Y.)  224;  Matter  of  Brown  appeared  that  a  son  died  indebted  to 
(Supreme  Ct.),  14  N.  Y.  Supp.  122 ;  the  estate  of  his  father,  who  had  died 
Tackson  v,  Payne,  1x4  Pa.  St.  67;  a  short  time  before  the  son's  death. 
McCamy  v,  Cavender,  93  Ga.  254.  An  action  was  brought  by  the  father's 
In  Lobdell  v,  Lobdell,  36  N.  Y.  327,  administratrix  against  the  son's  exec- 
the  court  said  :  *'  Now  the  transaction  utors,  to  recover  the  debt,  and  it  was 
or  communication  respecting  which  he  held  that  the  daughter  of  the  plaintiffs 
sought  to  testify  was  not  between  him-  intestate,  though  interested  in  the  event 
self  and  the  deceased  person,  or,  in  of  the  action,  was  competent  to  testify 
the  explicit  language  of  the  statute,  to  such  business  transactions  between 
*  had  personally  by  said  party  with  a  her  father  and  her  deceased  brother  as 
deceased  person,'  but  between  the  she  had  acquired  a  knowledge  of  other- 
deceased  and  a  third  person.  I  am  wise  than  through  personal  communi- 
unable  to  see  why  he  was  not  a  com-  cations  with  her  brother.  The  court 
petent  witness  to  that  transaction,  or  said :  "  Special  complaint  is  made  of 
how,  without  extending  the  limitation  the  testimony  of  said  Emma  Gable.  It 
further  than  the  statute  has  done,  he  appears  that  she  was  either  a  member 
could  be  excluded.  Although  it  may  of  the  family,  or  much  of  the  time  at 
be  said  that  a  party  standing  in  the  re-  the  home,  of  Henry  Gable.  She  was 
lation  in  which  he  does  ought  to  have  examined  as  a  witness  in  the  case  more 
been  excluded,  for  he  has  the  same  ad-  than  once.  At  the  first  examination, 
vantage  over  the  plaintiffs,  as  a  wit-  some  of  the  testimony  appears  to  us  to 
ness,  as  his  father  would  have  had  if  be  very  close  to  the  line  of  exclusion 
living  and  standing  as  defendant  in  the  prescribed  by  the  statute.  But  on  her 
suit,  still,  unless  the  section  as  it  last  examination,  everything  appears 
stood  can  be  construed  so  as  to  exclude  to  have  been  excluded,  except  the  con- 
him,  the  legislature  and  not  the  court  tents  of  certain  letters  and  papers  sent 
must  rectify  the  omission.  It  will  not  by  her  father  to  her  brother,  Henry 
suffice  to  say  that  the  case  is  within  Gable.  She  stated  positively  that  she 
the  spirit  of  the  enactment,  unless  a  acquired  a  knowledge  of  the  writings 
fair  construction  of  the  language  used  without  any  communication  with  her 
will  bring  it  within  the  enactment  it-  brother.  This  being  the  testimony,  it 
self.  The  subject  of  the  section  is  the  was  as  competent  as  if  the  communi- 
allowance  of  parties  to  be  witnesses  in  cation  between  father  and  son  had  been 
their  own  behalf,  and  its  object  is  to  by  conversation  with  each  other,  and 
provide  generally  for  their  examination  the  witness  a  mere  listener.  That  tes- 
as  such  witnesses,  and  the  specific  ex-  timony  of  that  kind  is  competent,  has 
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word,  sign,  or  act,  his   testimony  concerning  it  should  be  ex- 
cluded ;  ^  or,  if  the  decedent's  remarks  were  addressed  to  him  as 


been  repeatedly  held  bj  this  court,  was  said  and  done  by  the  deceased  and 
Sweezey  v,  Cfollins,  40  Iowa  542  ;  the  wife  of  the  witness,  as  that  was  in 
Dougherty  v,  Deeney,  41  Iowa  19;  no  sense  a  transaction  between  the  wit- 
Johnson  V.Johnson,  52  Iowa  589;  Lines  ness  and  the  deceased.  Mayes  v,  Tur- 
V.  Lines,  54  Iowa  600.*'  ley,  60  Iowa  407. 

In  Colvin  v.  Phillips,  35  S.  Car.  228,  Where  a  husband  conveyed  property 
it  was  held  that  in  an  action  against  to  a  third  person,  who,  after  the  hus- 
the  administrator  of  a  deceased  judg-  band's  death,  conveyed  it  to  the  widow, 
ment  debtor,  prosecuted  by  the  assignee  who  brought  ejectment  against  a  pur- 
of  the  judgment,  the  plaintiff  might  chaser  of  the  property  at  an  execution 
testify  to  a  conversation  between  his  sale  thereof  against  her  husband,  the 
assignor,  who  was  then  the  owner  of  property  having  been  sold  under  the  exe- 
the  judgment,  and  the  judgment  debtor,  cution  on  the  tlieory  that  her  husband's 
who  was  dead  at  the  time  of  the  trial,  conveyance  was  in  fraud  of  creditors, 
The  court  said :  *'  The  general  rule  is  it  was  held  that  she  was  a  competent 
that  interest  does  not  disqualify,  and  witness  in  her  own  behalf,  as  she  wa« 
hence,  to  render  any  testimony  incom-  not  a  party  to  the  transaction  relied  on 
petent  under  the  provisions  of  that  sec-  to  support  the  defendant's  tiUe,  and  the 
tion,  it  is  necessary  to  bring  such  testi-  representative  of  her  deceased  husband 
mony  under  the  express  terms  of  some  was  not  a  party  to  the  action.  Wil- 
one  of  the  exceptions  to  such  general  lingham  v.  Smim,  48  Ga.  58a  Compare 
rule,  mentioned  in  the  proviso.  Guery  Johnson  v.  Johnson,  52  Iowa  586. 
V,  Kinsler,  3  S.  Car.  423 ;  Cantey  v,  A  party  may  testify  to  transactions 
Whitaker,  17  S.  Car.  527.  Now  in  this  or  conversations  between  the  decedent 
case,  this  witness  whose  testimony  was  and  the  opposing  party  in  which  the 
objected  to,  though  a  party  to  the  ac-  witness  took  no  part  Crawford  v. 
tion,  and  though  testifying  as  to  a  con-  Haines,  44  Hun  (N.  Y.)  597;  Brice  v. 
versation  of  a  deceased  person,  in  pro-  Miller,  35  S.  Car.  537. 
ceeding  against  his  administrator  was  Thus,  a  defendant  sued  jointly  with 
not  testifying  in  regard  to  any  transac-  the  personal  representative  of  a  de- 
tion  or  communication  between  such  ceased  person,  may  testify  to  a  trans- 
witness  and  a  person  at  the  time  of  action  between  the  plaintiff  and  the 
such  examination  deceased,  etc.  On  deceased,  though  his  rights  conflict 
the  contrary,  the  transaction  or  com-  with  those  of  the  decedent's  estate. 
munication  to  which  he  was  testifying  New  Ebenezer  Assoc,  v,  Gress  Lumber 
was     between    Nicholas    Colvin,    the  Co.,  89  Ga.  125. 

father  6f  the  witness,  and  the  deceased.  But  a  party  will  not  be  permitted  to 

Phillips.    For    all    that    appears,    the  testify  to  a  conversation  between  the 

witness  at  the  time  of  the  conversation  deceased  and  a  third  person  who  is  an 

was  like  any  other  disinterested   by-  agent  of  the  witness  and  is  acting  for 

stander,  testifying  as  to  a  conversation  him  at  the  time.     Head  v.  Teeter,  10 

between  the  two  original  parties  to  the  Hun  (N.  Y.)  548. 

judgment,  both  of  whom  are  now  dead.  And  it  has  been  held  that,  where  the 

It  is  clear,  therefore,  that  the  testimony  third    person    was    the  attorney  and 

objected  to  cannot  be  brought  within  agent  of  the  deceased,  and  was  acting 

the  express  terms  of  the  exception  re-  for  him  when  such  conversation  took 

lied  upon,'as  has  been  frequently   held  place,  the  survivor  might  not  testify 

by  this  court."     Citing  Roe  v,  Harri-  thereto.      McRae    v,    Malloy,  90  N. 

son,  9  S.  Car.  279;  Hughey  v,  Eichel-  Car.  521. 

berger,   11   S.  Car.  36;   McLaurin  v,  1.  Kraushaar  v.  Meyer,  72  N.  Y.6oa; 

Wilson,  16  S.  Car.  402.  Badger  v.  Badger,  88  N.  Y.  559;  4^ 

Where  the  witness,  one  of  the  de-  Am.  Rep.  263;  Holcomb  v.  Holcomb, 

fendants,  had  in  his  possession  certain  95  N.  Y.  325 ;  Ross  v.  Harden,  42  N. 

money  belonging  to  the  deceased,  but  Y.  Super.  Ct.  427;  Smith  v.  Ulman,  26 

handed  it  to  him  who  afterwards  handed  Hun  (N.  Y.)  386. 

it  to  the  wife  of  the  witness,  another  Especially  is  this  true  where  such 

defendant,  it  was  held  that  the  witness  third  person  is  also  dead.    Haljburton 

was   competent  to  testify  as  to  what  v.  Dobson,  65  N.  Car.  88. 
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well  as  to  a  third  person,  he  should  not  be  permitted  to  testify 
concerning  them.^ 

In  New  York,  this  rule  has  been  greatly  modified  by  recent  de- 
cisions. In  the  early  cases  under  the  Code  of  Civil  Procedure,  the 
rule  established  under  the  Code  of  Procedure  was  apparently 
adopted,  but  in  the  more  recent  cases  involving  contests  over  the 
probate  of  wills  on  the  ground  of  fraud,  restraint,  undue  influence 
or  want  of  testamentary  capacity,  parties  interested  in  such  con- 
tests have  not  been  permitted  to  testify  to  transactions  and  com- 
munications with  the  decedents,  although  they  took  no  active  part 
therein.*    And  a  significant  remark  dropped  by  the  court  in  a 

1.  Brague  v.  Lord,  67  N.  Y.  498 ;  2  subject,    namely,    the    execution    of  a 

Abb.  N.  Cas.  (N.  Y.)  i ;  Hard  v,  Ashley  will.    A  participation   by  a  person  in 

(Supreme  Ct),   x8  N.  Y.  Supp.  413;  any  of  the  material    acts  required  to 

Erwin  v,  Erwin,  54  Hun  (N.  Y.)  166.  complete  its  valid  execution  made  the 

In  Brague  v.  Lord,  67  N.  Y.  498,  it  transaction   one  between  the  testator 

appeared   that  the   deceased  had  ad-  and  that  person.     Ware  was  present 

dressed  a  remark  to  a  third  person,  at  from   the  subscription  to  the  publica- 

the  same  time  turning  toward  the  wit-  tion  and  attestation,  and  it  cannot  rea- 

ness,  and  it  was  held  that  the  witness  sonably  be  held  that  he  did  not  partici- 

might  not  testify  thereto.    The  court  pate  in  the  execution  of  the  will." 
said  :  '*  Mr.  Lord's  remark  about  what        Next  came  Matter  of  Dunham's  Will, 

he  would  have  to  pay  his  lawyers,  turn-  121  N.  Y.  577,  in  which  the  probate  of 

ing  toward  the  plaintiff,  appears  to  have  a  codicil  was  contested  by  the  benefi- 

been  addressed  to  plaintiff  as  well  as  to  ciaries  under  the  original  will.    The 

Mr.  Thomas  Lord,  and  may  have  sat-  question  was  as  to  the  competency  of  a 

isfied  the  jury  that  Mr.  Lord  looked  specific  and   residuary    legatee  under 

upon  plaintiff  as  his  lawyer  throughout  the  original  will  to  testify  to  conversa- 

the  transaction,  and  conceded  that  he  tions  and  transactions  between  the  tes- 

would  have  to  pay  him  as  such.    The  tator  and   third  persons ;  the  witness 

remark  to    Mr.  Thomas   Lord  about  having  taken  no  part  therein.  The  court 

paying  their  lawyers  did  not  of  itself  said :  "  The  witness  was  the  nephew, 

amount  to  much.     It  derived  its  sig-  and  both  a  specific  and  residuary  legatee 

nificance  wholly  from  the  alleged  turn-  under  the  will  of  the  testator.    The  ob- 

ing  toward  plaintiff,  and  thus  giving  ject  of  the  proposed  evidence  could  only 

him  to  understand  that  he  was  the  party  have  been  to  show  undue  influence,  or 

referred  to.   This,  we  think,  was  a  per-  restraint,  exerted  upon  the  deceased,  or 

sonal  communication  within  the  intent  his  mental  incapacity ;  for  it  was  offered 

of  the  399th  section."  by  the  contestant  under  formal  objec- 

S.  In  Matter  of  Eysaman's  Will,  113  tions,  upon  these  grounds,  to  the  ad- 
N.  Y.  62,  a  legatee  under  the  will,  who  mission  to  probate  of  a  codicil  to  the 
was  present  at  its  execution  and  had  original  will,  by  which  there  was  given 
taken  some  part  in  former  conversations  from  the  estate  to  the  proponent  of  the 
on  the  occasion,  was  permitted  in  the  codicil,  respondent  here,  a  legacy  rel- 
conrt  below  to  testify  to  subsequent  atively  large  in  amount.  Therefore, 
conversations  between  the  testator  and  while  as  to  any  communications  or 
persons  other  than  the  witness.  This  transactions  with  the  witness,  the  pro- 
was  held  error  on  the  ground  that  the  posed  evidence  was  plainly  enough  in- 
execution  of  the  will  constituted  one  hibited  by  section  829  of  the  code,  his 
transaction.  The  court  said :  '*  We  testimony  as  to  the  conversations  or 
think  it  was  error  to  admit  this  evi-  transactions  while  he  was  present  in  the 
dence.  The  act  of  executing  the  will,  room,  iiad  between  the  deceased  and 
although  consisting  of  several  incidents  other  persons,  was,  under  the  circum- 
constituted  but  one  transaction  and  de-  stances,  inadmissible.  In  the  case  of 
rived  its  efficacy  as  a  valid  execution  Holcomb  v,  Holcomb,  95  N.  Y.  316, 
from  the  performance  of  each  require-  and,  more  recently,  in  the  Matter  of 
ment  of  the  statute.  The  transaction  Eysaman's  Will,  113  N.Y.  62,  this  court 
was  continuing  and  related  to  but  one  has  given  such  a  construction  to  this 
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recent  case  may  indicate  a  disposition  to  confine  the  rule  within 
narrower  limits  in  cases  other  than  will  contests.^ 

In  some  other  jurisdictions,  substantially  the  same  language  in 
statutes  has  been  construed  so  liberally  as  to  prevent  an  interested 

provision  of  the  code  as  would  pro-  ested  parties  as  if  the  witness  actually 
hibit  a  person  interested  in  the  event  participated  therein.'*  Citing  Holcomb 
from  giving  such  evidence.  The  ground  v,  Holcomb,  95  N.  Y.  316;  Matter  of 
for  the  ruling  is  that  communications  Eysaman's  Will,  113  N.  Y.  6a;  Matter 
in  the  presence  of  the  witness  are  of  Dunham's  Will,  121  N.  Y.  575. 
deemed  to  be  made  to  him.  While  the  In  Eighmie  v.  Tavlor,  68  Hun  (N. 
ruling  may  be  said  to  be  stretched  to  Y.)  587,  the  court  said :  "  Having  thiu 
the  extremest  tension,  it  has  the  merit,  examined  the  principal  cases  in  the 
possibly,  of  being  in  furtherance  of  court  of  appeals  and  the  later  ones  in 
justice.  The  evidence  is  intended  to  the  other  courts  of  this  state,  bearing 
work  here  against  the  respondent,  who  upon  the  question  under  consideration, 
derives  her  interest  under  the  testator's  we  think  they  clearly  establish  the  nile 
codicil,  and  whose  lips  are  sealed  by  that  in  probate  or  other  cases  where  a 
the  law,  as  to  the  matters ;  and  to  per-  will,  other  instrument,  or  act  is  con- 
mit  a  witness  so  much  interested  as  tested  on  the  ground  of  undue  influence, 
this  one  was  in  the  amount  of  the  es-  restraint,  mental  incapacity,  or  fraud,  a 
tate  ultimatelv  distributable,  to  testify  person  who  is  interested  in  the  event  of 
to  things  said  and  done  by  testator,  an  action  or  proceeding  is  disqualified 
though  with  others,  but  while  he  was  to  testify  to  any  transaction  or  corn- 
present,  with  the  only  supposable  pur-  munication  which  occurred  in  hispres- 
pose  of  affecting  the  interests  of  the  ence  or  hearing,  although  it  was  not 
respondent,  would  certainly  seem  to  be  with  or  addressed  to  such  person,  or  one 
giving  an  undue  advantage  to  the  one  in  which  he  participated.  It  also 
as  against  the  other."  Compare  Petrie  seems  to  be  established  by  these  cases 
t;.  Petrie,  ia6  N.  Y.  683;  Matterof  Pal-  that  upon  other  issues  an  interested 
mateer's  Will,  78  Hun  (N.  Y.)  43.  witness  may  be  permitted  to  testify 
In  Matter  of  Bernsee's  Will,  141  N.  to  a  conversation  or  transaction  be- 
Y.  391,  Andrews,  C.  J.,  said:  **  Chris-  tween  a  decedent  and  a  third  person  in 
tian  D.  Bemsee  was,  under  our  deci-  the  presence  of  the  witness,  provided  he 
sions,  an  incompetent  witness  to  testify  was  not  referred  to  by  the  parties  to  such 
to  any  conversation  or  transaction  in  his  conversation  and  did  not  participate  in 
presence  at  the  time  of  the  execution  it  by  word,  sign,  or  act,  but  if  there 
and  publication  of  the  will.  He  was  was  any  such  reference  or  participation, 
one  of  the  chief  beneficiaries  thereunder  although  slight,  the  witness  is  incom- 
and  was  directly  interested  in  establish-  petent" 

ing  due  execution.  What  occurred  at  1.  In  Devlin  v.  Greenwich  Sav. 
that  time  was  a  transaction  between  Bank,  125  N.  Y.  756,  which  was  a  con- 
the  testatrix  and  the  witness,  within  the  test  concerning  a  gift  causa  mortis^  the 
meaning  of  section  829  of  the  code,  al-  court  said:  '*It  is  doubtful  if  the  wit- 
though  he  took  no  actual  part  in  the  ness  could  be  permitted  to  testify  as  to  a 
conversation  and  it  was  wholly  be-  conversation  in  her  presence  between 
tween  the  testatrix  and  the  attesting  her  uncle  and  father  Carew  relative  to 
witnesses.  If  active  participation  in  the  gift  she  claimed.  The  cases,  Matter 
the  conversation  was  necessary  to  ex-  of  Eysaman's  Will,  X13  N.  Y.  62,  and 
elude  an  interested  witness,  and  he  Matter  of  Dunham's  Will,  121  N.  Y. 
should,  as  an  observer,  be  permitted  to  575,  have  very  greatly  limited  the  old 
testify  to  transactions  in  form  between  rule  in  regard  to  such  conversation." 
the  deceased  and  third  persons,  al-  But  in  O'Brien  v.  Weiler,  140  N.  Y. 
though  such  transactions  were  in  his  286,  which  was  a  contest  between  a 
interest,  it  would  furnish  an  easy  and  ward  and  the  executors  of  her  guardian, 
convenient  method,  in  every  case,  of  as  to  the  ownership  of  money  standing 
evading  the  statute.  The  decisions  have  to  the  credit  of  the  guardian  in  bank,  it 
enforced  the  spirit  of  the  statute  by  ex-  is  said  that  it  was  not  sufficient  to  ex- 
cluding such  evidence,  and  have  treated  elude  the  ward's  evidence  to  show  that 
transactions  between  the  deceased  and  it  related  to  a  transaction  between  the 
third  persons  in  the  presence  of  inter-  deceased  guardian  and  another  in  her 
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party  from  testifying  to  transactions  or  conversations  between  the 
deceased  and  a  third  person,  notwithstanding  the  witness  took  no 
part  therein  whatever.^  Again,  it  has  been  held  that  in  an  action 
by  or  against  the  legal  representative  of  a  deceased  person,  where 
there  are  two  parties  on  the  opposing  side  having  like  interests, 
neither  of  them  may  testify  as  to  a  conversation  or  transaction 
between  the  deceased  and  the  other  * 

The  fact  that  a  third  person  was  present  at  a  transaction  or  con- 
versation between  two  parties,  one  of  whom  has  since  died,  and 
may  be  called  to  testify  thereto,  is  not  sufficient  to  let  in  the  tes- 
timony of  the  surviving  party.' 

presence,  but  in  which  she  took  no  part,  conversation  is  incompetent,  anj  party 
Car/  V,  "White,  59  N.  Y.  336,  and  Sim-  who  heard  the  conversation  is  a  com- 
mons V,  Havens,  loi  N.  Y.  427,  are  petent  witness  thereto;  and  the  cases 
cited  with  approval.  of  McKean  v.  Massey,  9  Kan.  603,  and 

1.  Robinson  v,  James,  39  W.  Va.  332;  Simmons  v,  Sisson,  36  N.  Y.  264,  are 

Seabright  v,  Seabright,  38  W.  Va.  463;  cited.     As  a  general  proposition,  this  is 

Larison    v.  Polhemus,  36    N.   }.  £)q.  correct.     The  inhibition  of  the  statute 

506;  Matthews  v.  Hoagland,  48  N.  J.  is  onlj  on  the  party  having  the  com- 

£q.  476.  munication  or  transaction  with  the  de- 

In  Robinson  v.  James,  29  W.  Va.  232,  ceased ;  but  this  case  presents  peculiar 

the  court  adopted    the    reasoning    of  features,  which,  we  think,  msttfies  the 

Lobdell  V.  Lobdell,  32  How.  Pr.  (N.  ruling  of  the  district  court.  Mrs.  Forbes, 

Y.  Supreme   Ct.)  i,    notwithstanding  as  well  as  Mrs.  Maples,  was  plaintiff^ 

the  fact  that  that  case  had  been  re-  each  claiming  as  heir  of  Willis  Wills, 

versed  in  36  N.  Y.  327,  saying,  that  in  and  each  seeking  to  recover  from  the 

its  opinion  the    reasoning   of  the  su-  administratrix  and  heirs  of  David   E. 

preme  court  is  more  in  accord  with  the  James.   Neither  could  testify  under  the 

spirit  of  the  decisions  in  that  state  than  statute  as  to  any  transaction  or  com- 

that  of  the  court  of  appeals.  munication  had  personally  with  David 

In  Parka  V.  Caudle,  58  Tex.  231,  the  £.   James.    Can    it    be    possible   that 

court  said :  **  In  our  opinion,  a  party  is  when  the  two  are  present  with  James, 

prohibited  from  testifying  not  merely  and  a  conversation  is  carried  on,  that 

as  to  statements  by  the  deceased  to  him,  while  neither  could  testify  as  to  what 

or  transactions  between  him  and  the  James  said  to  herself  personally,  she 

deceased,  but  also  as  to  such  statements  could  testify  as  to  what  he  said  to  the 

to  or  transactions  between  deceased  and  other?    We  think  not.     Such  a  ruling 

third  persons,  and  that,  too,  although  would   be  forbidden   by  the  spirit,  at 

occurring  when  the  witness  had  no  in-  least,  of  the  statute.  That  statute  plain- 

terest  therein."  ly  contemplates  preventing  one  party 

S.  In  Wills  v.  Wood,  38  Kan.  408,  from  introducing  in  evidence  conversa- 
Brewer,  J.,  said:  "  Rebecca  M.  Forbes,  tions  had  with  tlie  ancestor  of  the  ad- 
one  of  the  plaintiffs,  a  daughter  and  verse  party,  and  this,  because  the  lips 
heir  of  Willis  Wills,  was  a  witness  in  of  such  ancestor,  closed  by  death,  can- 
the  case,  and  testified  to  being  present  not  be  heard  to  give  his  version  of  the 
at  a  conversation  of  David  E.  James  conversation.  And  where  there  are 
with  her  mother.  She  was  asked  to  two  persons  on  the  one  side,  having 
give  that  conversation,  but  the  testi-  like  interests,  they  should,  for  the  pur* 
mony  was  objected  to  and  ruled  out.  pose  of  giving  force  to  the  statute,  be 
It  is  not  claimed  that  the  mother  would  considered  as  one,  and  neither  be 
be  a  competent  witness  as  to  this  con-  permitted  to  give  her  version  of  the 
versation,  because  it  would  be  a  com-  conversations  and  statements  of  the 
munication  had  personally  by  her  with  deceased  to  the  other  in  her  pres- 
the  deceased    person,   in   the  case   in  ence." 

which  the  adverse  parties  are  the  ad-  3.  Chambers  v.  Hill,  34  Mich.  533; 
ministratrix  and  heirs  at  law  of  such  Taylor  v.  Bunker,  68  Mich.  358 ;  Don- 
deceased  person.  But  it  is  claimed  nell  z^.Braden, 70  Iowa  551 ;  Hutchinson 
that  though  the  party  carrying  on  the  v,  Cleary,  3  N.  Dak.  270;  Holcomb  v, 
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g.  Transactions  with  Decedent  through  Whom  Oppo- 
nent Derives  Title. — In  an  action  involving  the  title  to  prop- 
erty, one  party  may  not,  as  a  rule,  testify  to  a  transaction  or 
conversation  with  a  person,  since  deceased,  from,  through,  or  un- 
der whom  the  opposing  party  derives  title.^  And  in  some  juris- 
dictions,  the  protection  of  the  statute   is  not  confined  to  the 

Holcomb,  95  N.  Y.  325;  Heyne  v.  Doer-  execution  of  the  deed,  the  grantor  had 

fler,  124  N.  Y.  509.  not  sufficient  mental  capacity  to  make 

1.  Chaset^.  Irvin,87  Pa.  St.286;  Wal-  it,  and  that  the  grantee  obtained  it 

ton  V.  Hinnau,  146  Pa.  St.  396;  Karns  from  him  by  fraud  and  undue  influence. 

V.  Tanner,  66  Pa.  St.  297;  Brothers  v.  It  was  held  that  the  plaintiff  was  not  a 

Mitchell,  157  Pa.  St.  484;  Mattoon  v,  competent  witness  to  matters  on  which 

Young,  45  N.  Y.  698;  Mason  v.  Pren-  he  relied  to  set  aside  the  deed." 

dergast,   120  N.  Y.  536;  Richards  v.  The  heirs  of  a  grantee  are  protected 

Crocker  (Supreme  Ct.),  20  N.  Y.  Supp.  from  the  testimony  of  one  who  claims 

954;  Zane  v.  Fink,  18  W.  Va.  693;  under  a  subsequent  conv^ance  from 

Field  V,  Brown,  24  Gratt  (Va.)   74;  their  ancestor's  grantor.    Morrison  v. 

Tunno  v,  Robert,  16  Fla.  738 ;  Harris  Morrison,  140  111.  573. 

v.    Jacksonville    Bank,   22    Fla.    506 ;  Purchasers  of  a  partnership  interest 

Hughes  V.  Israel,  73  Mo.  538;  Mul-  from  the  executor  of  a  deceased  mem- 

ler  V.  Rhuman,  62  Ga.  332 ;  Mack  v.  ber  of  a  firm  derive  title  from  the  de- 

Bensley,   63    Wis.    80  ;    JLittlefield   v.  ceased  within  the  meaning  of  the  rule. 

Littlefield,  51    Wis.   23  ;    Cuthrell   v.  Foster  v.  Hart,  29  111.  A  pp.  26a 

Cuthrell,  loi  Ind.  375;  Smith  v.  Taylor,  In  OkiOy  the  statute  in  terms  protects 

2  Wash.  425.  the  grantee  of  the  deceased  person  from 

In  ejectment  by  one  claiming  as  heir  the  testimony  of  the  opposing  par^ 

of  his  father,  against  a  brother  or  sister  concerning  transactions  and  communi- 

of  the  plaintiff  claiming  under  a  deed  cations  with  his  deceased  grantor,  and 

from   the  father,  the  plaintiff  is  not  it  is  held  that  this  does  not  by  implica- 

competent  to  prove  the  mental  inca-  tion  protect  the  assignee  of  a  chose  in 

pacity  of  the  grantor  to  make  the  deed,  action,  the  assignor  being  dead.    And 

iCing  v.  Humphreys,  138  Pa.  St.  310.  in  an  action  on  a  promissory  note  against 

In  Crothers  v.  Crothers,  149  Pa.  St.  one  purporting  to  be  the  maker,  by  an 
205,  the  court  said :  **  It  is  apparent,  assignee  of  the  note  from  the  original 
therefore,  that  the  litigation  involves  a  holder  and  payee,  who  died  after  the 
transaction  to  which  Samuel  J.  Croth-  assignment,  the  defendant  is  a  compe- 
ers and  his  son  Leman  were  parties,  tent  witness  to  prove  aiiy  fact  material 
and  which  his  son  William  is  now  at-  to  the  issue  in  the  case.  Elliott  v.  Shaw, 
tempting  to  invalidate.    Prima  facie j  32  Ohio  St.  431. 

the  interest  of  Samuel  Crothers  passed  One  who  claims  under  a  tax  deed 

by  his  own  formal  and   properly  au-  does  not  derive  his  title  from,  through 

thenticated  act  to  Leman,  who  is  a  orunder  the  person  whose  property  was 

party  on  the  record,  and  whose  title  sold  for  the  non-payment  of  taxes,  and 

thus  acquired  is  the  subject  in  contro-  consequently  cannot  claim  the  protec* 

versy.   The  interest  of  William,  who  is  tion  of  the  statute,  though  such  owner 

the  '  opposite  party  on   the  record,  is  has  since  died.    Begole  v,  Hazxard,  81 

adverse  to  this  title,  and  his  contention  Wis.  274. 

involves  a  denial  of  the  right  of  the  Where,  in  a  partition  suit,  a  question 

deceased  grantor  to  transmit  it.    Is  he  arises  as  to  the  ancestor's  intention  in 

a  competent  witness  to  testify  to  mat-  making  a  voluntary  conveyance  to  one 

ters  which  he  alleges  in  avoidance  of  of  the  parties,  none  of  the  parties  may 

his  father's  deed?    An  answer  to  this  testify  thereto.    Dille  v.  Webb,6i  Ind. 

question  is  found  in  King  v.  Humph-  85.     Compare  Ellis  v,  Stewart  (Tex. 

reys,  138  Pa.  St.  310.    In  that  case,  as  Civ.  App.  1893),  24  S.  W.  Rep.  585. 

in  this,  the  plaintiff  claimed  title  by  A  defendant  who  is  disqualified  to 

descent  from  his  deceased  father,  and  testify  in  his  own  behalf  to  a  conrersa- 

his  sister,  the  defendant,  claimed  under  tion  with  the  plaintiff's  deceased  grant- 

a  deed  from  him.     It  was  alleged  there,  or,will  not  be  permitted  to  testify  thereto 

as  it  is  here,  that  at  the  time  of  the  in  behalf  of  other  defendants  whose 
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immediate  grantee  or  assignee  of  a  deceased  person,  but  a  party 
is  precluded  from  testifying  to  any  personal  transaction  or  com- 
munication with  the  remote  grantor  or  assignor  of  the  opposing 
party,  which  would  injuriously  affect  his  title  to  the  property  in 
controversy.*     And  the  rule  excludes  not  only  a  party  to  the 

interest  is  identical  with  that  of  the  wit-  The  alienee  of  the  personal  represent- 

ness.    Fenton  v.  Miller,  94  Mich.  204.  ative  is  not  within  the  proviso.    Rap- 

The  devisee  of  a  wife  is  incompetent  lej  v.  Klugh,  40  S.  Car.  134. 

to  prove  the  wife's  title  as  against  the  In  Mississippi^  it  has  been  held  that 

heir  of  the  deceased  husband.     Hess  v.  the  grantee  of  one  since  deceased  does 

Gourlej,  89  Pa.  St.  195.  not    represent    the    decedent's    estate 

In  ejectment  against  one  to  whom  within  the  meaning  of  the  statute  of 

the  interest  of  a  deceased  lessor   has  that  state,  and  the  evidence  of  a  party 

passed,  neither  the  lessee,  nor  one  claim-  contesting  his  title,  concerning  transac- 

ing  under  him,  is  competent  to  prove  tions  with  the  deceased  grantor,  should 

the  transaction.    Duffield  v.  Hue,  129  not  be  excluded  unless  it  is  admissible 

Pa.  St.  94.  for  some  other  reason.  Love  v.  Stone, 

A  mor^^agor  is  not  competent  against  56  Miss.  449.  But  the  rule  is  otherwise 
the  assignee  of  a  deceased  mortgagee,  where  the  decedent's  estate  is  still  in- 
to prove  a  transaction  with  the  de-  terested  in  the  property;  for  example, 
ceased  which  would  invalidate  the  where  the  decedent  has  simply  mort- 
mortgage.  Luetchford  v.  Lord,  132  N.  gaged  the  property  before  his  death. 
Y.  465.  Jackson  v.  Smith,  68  Miss.  53. 

And  a  mortgagor  is  not  competent,  A  defendant  in  an  action  for  parti- 

against  the  legal  representative  of  the  tion  is  competent  to  testify  to  commu- 

deceased  mortgagee,  to  impeach  the  va-  nications  between  himself  and  a  former 

lidity  of  the  mortgage,  even  though  he  trustee  of  the  property,  since  deceased, 

is  not  a  party  to  the  action.    Carey  v,  under  whom  the  plaintiff  claims.    Min- 

Fairchild  (Fa.  1887),  9  Atl.  Rep.  328;  ton  v,  Pickens,  24  S.  Car.  592. 

Geissmannv.  Wolf,46Hun  (N.Y.)  289.  In  Texas^  it  has  been  held  that,  in 

After  the  death  of  the  mortgagor,  the  trespass  to  try  title,  both  the  defendant 
terre-tenantis  not  competent,  as  against  and  his  wife  may  testify  to  a  transac- 
the  mortgagee,  to  prove  that  the  mort-  tion  had  personally  with  the  plain- 
gagor  had  sold  the  property  to  him  tiff's  deceased  grantor.  Eddie  v.  Tin- 
prior  to  the  date  of  the  mortgage,  nin  (Tex.  Civ.  App.  1894),  ^^  3<  ^* 
Griggs  t>.  Vermilya,  151  Pa.  St.  429.  Rep.  732. 

Where  the  grantee  in  a  deed  is  dead,  1.  Littlefield  v,  Littlefield,  51  Wis.  33. 

the  grantor  is  not  a  competent  witness  In  Pope  v.  Allen,  90  N.  Y.  30X,  the 

to  impeach  the  title  of  the  grantee's  court  said :  "  We  have  no  duty  to  per- 

devisee,  by  showing  that  the  deed  was  form  except  to  examine  and  consider 

intended  to  be  in  trust  for  the  grantor  the  exceptions  taken  during  the  prog- 

and  his  heirs,  Murray  t>.  New  York,  ress  of  the  trial    and  urged  here    as 

etc.,  R.  Co.,  103  Pa.  St  37;  or  that  the  grounds  of   reversal.     The  most  im- 

deed  was  delivered  to  the  deceased^on-  portant  of  these  arises  upon  the  refusal 

ditionally.     Faxton  v.  Paxton,  38  W.  of  the  trial  court  to  permit  the  defend- 

Va.  616.  ant  to  testify  to  the  bargain  which  he 

The  beneficiary  in   a  life  insurance  made  with  Rogers  for  the  purchase  of 

policy  does  not  derive  title  from  the  the  twenty-five  acres,  and  which  was 

person  whose  life  was  insured.     Barry  founded  upon  the  prohibitions  of  sec- 

V,  Equitable  L.  Assur.  Co.,  59  N.  Y.  587.  tion  829  of  the  code.    At  the  time  of 

Where  a  husband  devised  land  to  his  the  trial  both  N.  B.  Pope,  who  was  the 

wife  for  life  with  power  to  alienate,  if  plaintiff's  immediate  grantor,  and  Jona- 

necessary  for  her  support,  it  was  held  than   Rogers,  who  conveyed  to  N.  B. 

that  her  grantee  was  a  competent  wit-  Pope,  were  dead,  and   the    defendant 

ness  in  his  own  behalf  in  an  action  of  contends  that  the  personal  transactions, 

ejectment  brought  against  him  by  the  as  to  which  his  mouth  was  closed,  were 

husband's  heirs,  after  the  death  of  the  those  with  the    plaintiff's  immediate 

widow,  because  the  plaintiffs  did  not  grantor  and  not  those  with  the  grantor 

derive  title  through  her.     Larsen  v,  of  the  latter.    Under  the  language  of 

Johnson,  78  Wis.  300.  the  old  code,  there  was  authority  for 
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action,  but,  also,  the  person  from  whom  such  party  derives  title, 
because  he  is  interested  in  protecting  the  title  of  his  grantee,^ 

this  doctrine.    Section  399 ;  Proutjr  v,  here  in  its  legal  sense,  and  signifies  a 

Eaton,  41  Barb.  (N.  Y.)  409;  Cary  v.  person  to  whom  any  property  or  right 

White,   59  N.  Y.  336.     We  need  not  is  transferred  by  a  deceased  person  In 

consider  these  cases,  since  the  language  his  lifetime.  The  statute  is  broad  enough 

upon  which  they  were    founded  has  to  cover  successive  transfers,  or  where 

been  materially  changed  in  the  later  the  controversy  depends  upon  the  acts 

revision.    The  former  prohibition  ex-  or  dealings  wit'h  the  property  of  the  de- 

eluded  the  party's  evidence  as  to  '  any  ceased  in  his  lifetime;  and  anyone  who 

personal  transaction  or  communication  is  called  upon  to  prosecute  or  defend 

between   such    witness   and  a   person  some  interest  which  is  affected  bj  the 

at  the  time  of  such  examination  de-  act  or  agreement  of  the  deceased  partj, 

ceased,    .    .    .    against  the  executor,  through  whom  he  claims,  may  invoke 

administrator,  heir  at  law,  next  of  kin,  the  protection  of  the  statute  to  shield 

assignee,  legatee,  devisee,  or  survivor  his  interest  from  the  testimony  of  the 

of  such  deceased  person.'    It  was  pos-  opposite    party  to    matters   which,  if 

sible  to  construe  this  language  as  limit-  true,  were  equally  within  the  knowl* 

ing  the  prohibition  to  the  particular  edge  of  the  deceased  person  through 

deceased  person  from  whom  directly  whom  he  claims." 

the    adverse    party     took     his    title.  The  South  Carolina  statute  does  not 

Whether  even  that  construction  was  exclude  transactions  or  conversations 

sound  might  not  be  beyond  debate,  but  with  a  deceased  grantor  as  against  his 

the  essential  change  in  the  language  at  remote  alienee.    Cantey  v.  Whitaker, 

all  events  requires  us  to  adopt  a  differ-  17  S.  Car.  527;  Jones  v,  Plunckett,  9  S. 

ent  construction.    The  language  now  Car.  392. 

is  *  against  the  executor,  administrator.  In    a  contest    between    the  remote 

or  survivor  of  a  deceased  person,   .    .    .  grantee  of  a  deceased  person  and  the 

or  a  person  deriving  his  title  or  inter-  successors  to  the  decedent's  title  to  ad- 

est  from,  through,  or  under  a  deceased  joining  lands,  concerning  an  alleged 

person,    .     .    .    concerning  a  personal  right  of  way  over  the  plaintiff's  land,  the 

transaction  between  the  witness  and  plaintiff  and  his  immediate  grantor  are 

the  deceased  person.'  Section  829.  The  competent  to  testify  to  transactions  be- 

specific  modes  of  succession  named  in  tween    themselves    and   the  deceased, 

detail  in  the  old  code  are  represented  McFerren  v.  Mont  Alto  Iron  Co^  7^ 

in  the  revision  by  a  general  and  broader  Pa.  St.  180. 

phrase.    The  deceased  person  referred  1.  King  v,  Worthington,  73  III.  161; 

to  in  the  latter  is  one  from  whom  or  Bennett  v,  Virginia  Ranch,  etc.,  Cattle 

through  whom  the  adverse  party  derives  Co.,  i  Tex.  Civ.  App.  321;   Youngs  r- 

his  title,  or  under  whom  he  holds.  The  Cunningham,  57  Mich.  153;  Barbour 

plaintiff   here  derived  his  title  *from'  v.   Wiehle,   1x6  Pa.  St  308;  Gray  v. 

Jonathan  Rogers,  *  through 'N.  B.  Pope,  Whitney,  8i*  Pa.  St.  332 ;  Sfewart  v. 

and  held  *  under'  the  former  as  well  as  Stewart,  i9Fla.846;  Dawson  t'.Hemel- 

the  latter.    The  language   covers  the  rick,  33  W.  Va.  675.     Compare   Henry 

case,  and  we  can   see  no  just  reason  f.  Q>m.,   X07   Pa.  St.  361 ;   Smith  v. 

which   excludes   personal   transactions  Rishel,  164  Pa.  St.  i8x. 

with  N.  B.  Pope,  which  does  not  also  Where  a  claimant  of  land  assigns  his 

apply   to   Rogers,  under  whom   both  title  after  the  death  of  the  party  in  pos- 

parties  claimed  title."  session,  he  is  not  competent  to  testify 

In  Ripley  v.  Seligman,  88  Mich.  177,  that  the  possessor  held  merely  by  his 

the  court  said  :  "As  originally  enacted,  permission.      Jones    v.    Sherman,  56 

the  statute  was  confined  to  suits  or  pro-  Miss.  559. 

ceedings  prosecuted  or  defended  by  the  A  mortgagor  who  has  conveyed  the 

representatives  of  a  deceased  person,  or  premises,  but  is  made  a  party  to  the 

by  any  surviving  partner.  Act  No.  125,  foreclosure  suit,  is  not  competent  for 

Laws  of  1 861 ;  Act  No.  188,  Laws  of  his  grantee  to  prove  a  personal  trans- 

1863.     By  the  amendment  of  1875,  ^^^  action   with   the  deceased  mortgagee, 

No.  155,  the  statute  was  extended  so  as  though  no  personal  judgment  is  sought 

to  include  heirs,  assigns,  devisees  and  against  him.    Smith     v.  Hathom,  25 

legatees,  and  it  so  remains  at  the  pres-  Hun  (N.  Y.)  159. 

ent  time.    The  word  '  assigns '  is  used  The  execution  of  a  release  by  a  plain- 
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unless  he  is  first  released  from  liability  on  his  covenants  of  war- 
ranty.* 

The  death  of  the  grantor  of  one  party  will  not  exclude  the  tes- 
timony of  the  opposing  party  when  there  is  no  privity  of  estate 
between  the  witness  and  such  deceased  grantor,  and  the  witness 
is  not  offered  to  prove  a  personal  transaction  or  communication 
between  himself  and  the  deceased.*  The  death  of  one  or  more 
of  the  grantors  in  a  deed  does  not  disqualify  a  surviving  grantor 

tiff,  the  effect  of  which  is  to  vest  his  in-  ness  on  behalf  of  parties  who  succeeded 

terest  in  a  co-plaintiff,  does  not  render  to  his  interest,  whatever  it  was,  in  the 

him  competent  for    the    latter    as  to  land,  and  he  was  called  to  protect  that 

transactions  with  the  defendant's  de-  land  and  that  interest  against  the  mort- 

cedent.    Bj  that  act   he  becomes  the  gage.    He  was,  therefore,  clearlj,  with- 

plaintiff 's  assignor,  and  his  testimony  in  the  letter  and  spirit  of  that  section  of 

comes  directly  within  the  inhibition  of  the  code,  an  incompetent  witness." 

the  statute.    0*Brien  v.  Wetler,  140  N.  1.  Warren  v.  Steer,  112  Pa.  St.  634. 

Y.  381,  affirming  68  Hun  (N.  Y.)  64.  2.  In  Waltman  v.  Herdic,  90  Pa.  St. 

Cdm/are Mageman  V.Bell,  13 Neb.  247.  464,  the  court  said  :"  Samuel  Titus, 

In  Tinstman  v,  Croushore,  104  Pa.  one  of  the  defendants,  was  offered  as  a 

St.  192,  it  was  held  that  the  assignor  of  witness  in  his  own  behalf  to  prove  such 

the    personal    representative   was  not  actual  possession  as  had  vested  title  in 

competent  to  support  the  claim  in  the  himself,  and  was  excluded  for  incompe- 

latter*s  hands,  although  the  court  ex-  tency  *  because  Daniel  Billman,  whose 

pressed  regret  that    this    ruling    was  estate  still  holds  the  legal  title  as  shown 

made  necessary  bj  the  language  of  the  by  the  plaintiffs  in  this  suit,  is  dead, 

statute.  having  in  his  lifetime  conveyed  only  an 

In  Smith  v.  Cross,  90  N.  Y.  556,  the  equitable  interest  to  the  parties.'  The 
court  said :  '*  The  question  now  to  be  first  thing  that  arrests  attention  is  the 
determined  is  whether  Wilson  was  a  absence  of  privity  between  Billman 
competent  witness  to  testify  to  the  facts  and  Titus.  There  is  no  semblance  of 
sworn  to  by  him  under  the  section  of  contract  relation,  nor  are  their  respec- 
the  code  cited.  That  section  provides  tive  titles  links  of  the  same  chain.  Be- 
as  follows  :  *  Upon  the  trial  of  an  ac-  fore  Billman  had  an  interest  in  the 
tion  ...  a  party  or  person  inter-  Brady  tract,  while  he  lived,  and  since 
ested  in  the  event,  or  a  person  from,  his  death,  Titus  claimed  the  land  in 
through,  or  under  whom  such  party  or  suit  as  pkrt  of  the  Hepburn  warrant; 
interested  person  derives  his  interest  or  the  plaintiffs,  holding  under  Billman 
title,  by  assignment  or  otherwise,  shall  and  others,  demand  nothing  beyond 
not  be  examined  as  a  witness  .  .  .  the  Brady  survey.  Aside  from  the  lo- 
in behalf  of  the  party  succeeding  to  his  cation  of  the  original  tract  line,  Titus 
interest  or  title,  against  .  .  .  a  per-  sets  up  title  under  the  Statute  of  Limita- 
son  deriving  his  title  or  interest  from,  tions,  the  very  nature  of  which  excludes 
through,  or  under  a  deceased  person,  its  derivation  from  Billman.  There 
.  .  .  by  assignment  or  otherwise,  was  no  proposal  to  prove  by  Titus  any - 
concerning  a  personal  transaction,  or  thing  that  Billman  ever  said  or  did, 
communication,  between  the  witness  and  plaintiffs  point  to  nothing  tending 
and  the  deceased  person,'  etc.  These  to  show  that  there  ever  was  any  com- 
plaintiffs  derived  their  title  to  the  mort-  munication  between  them  respecting 
gage  through  a  deceased  person.  The  the  land.  If  the  survivor  is  incompe- 
deiendants,  claiming  to  be  the  owners  tent,where  will  competency  begin  when 
of  the  land  covered  by  the  mortgage,  some  grantor  in  the  chain  of  title  of  the 
were  seeking  by  their  defense  to  pro-  opposing  party  is  dead  ?  Can  it  be  that 
tect  the  land  against  the  mortgage,  to  if  one  party  'derives  title  through  or 
defeat  the  mortgage  as  a  lien  upon  the  under  a  deceased  grantor,  however  re- 
land;  and  they  derived  their  title  to  mote,  neither  can  be  a  witness  ?  Prox- 
the  land  through  or  under  Wilson,  by  imity  or  remoteness  of  the  deceased 
his  deed  to  Cross  in  1872,  and  the  deed,  grantor  is  of  no  consequence,  for  the 
just  before  the  trial  to  the  action,  to  true  inquiry  is,  has  death  sealed  the 
Mrs.  Cross.     He  was  called  as  a  wit-  lips  of  one  party  to  a  transaction  of 
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to  testify  against  one  claiming  under  the  grantee,  who  is  living  at 
the  time  of  the  trial.^  But  in  a  contest  between  a  living  mort- 
gagee and  the  legal  representative  of  a  deceased  mortgagee  of  the 
same  land,  as  to  the  priority  of  the  mortgages,  the  mortgagor  is 
not  competent  to  prove  that  the  decedent's  mortgage,  though 
prior  in  date,  was  not  in  fact  delivered  first.*  And  in  a  contest 
between  a  devisee  and  the  testator's  grantor  of  the  land  devised, 
the  latter  is  not  a  competent  witness  as  to  transactions  between 
himself  and  the  deceased.' 

Where  a  widow  seeks  to  avoid  a  conveyance  of  property  made 

which  both  had  knowledge  ?  The  pro-  John  Craig  were  parties.    He  is  not 

viso  was    not    intended   to  exclude  a  asked  to  speak  of  things  pertaining  to 

party  in  such  a  case  as  this,  and  we  are  their  affairs,  which  might  be  known 

of  opinion  there  was  error  in  rejecting  to  Craig  and  himself,  and  as  to  which 

the  offer  set  forth  in  the  nth  assign-  Craig,  if  alive,  might  contradict  him;  he 

ment.''     Compare  Mason  v,  Prender-  is  called  to  testify  to  matters  to  which 

,gast,  120  N.  Y.  536;  Kenyon  v,  Youlen,  he  himself  was  no  party  in  interest,  and 

53  Hun  (N.  Y.)  591 ;  Brown  v.  Moore,  as  to  which  he  would  have  to  testify  as 

ao  S.  Car.  x6o.  a  stranger  to  the  transaction." 

In  Craig  v,  Brendel,  69  Pa.  St.  155,  In  Bradley  v.  West,  68  Mo.  69,  it 
it  appeared  that  Craig  had  purchased  appeared  that  one  party  claimed  under 
land  at  sheriff's  sale,  under  a  judgment  a  deed  from  a  person  since  deceased, 
against  Brendel,  the  title  being  in  Bren-  and  the  opposing  party  claimed  by  ad- 
dePs  wife.  Craig  alleged  that  the  land  verse  possession  under  color  of  title, 
belonged  to  Brendel,  and  brought  eject-  but  there  was  no  privity  of  estate  be- 
ment  for  it  against  Brendel,  and  died  tween  such  adverse  claimant  and  the 
before  the  trial.  It  was  held  that  Bren-  deceased  grantor  of  the  other  party, 
del  was  a  competent  witness  as  against  and  it  was  held  that  the  grantee  was 
the  devisees  of  Craig,  to  prove  that  bis  competent  to  prove  the  execution  of 
wife  purchased  the  land  and  paid  for  it  the  deed  to  himself;  the  estate  of  the 
with  her  own  money.  The  court  said :  decei^sed  grantor  having  no  interest  in 
"  While  it  may  be  considered  as  true  the  event  of  the  action.  But  upon 
that  John  Craig,  the  devisor  of  the  reasoning,  which  does  not  appear  to  be 
plaintiffs,  is  their  assignor  in  law  ac-  entirely  satisfactory,  this  case  was  over- 
cording  to  Karns  v.  Tanner,* 66  Pa.  St.  ruled  in  Chapman  v.  Dougherty,  87 
297,  yet  Frederick  L.  Brendel,  the  de-  Mo.  625 ;  56  Am.  Rep.  469. 
fendant  here,  who  was  offered  as  the  In  Bush  v.  Barron,  78  Tex.  9,  it  was 
witness,  does  not  stand  as  the  party  op-  held  that  one  who  claimed  the  prop- 
posite  to  them  in  the  thing  or  trans-  erty  in  dispute  in  his  own  right,  was 
action  which  is  the  subject  of  the  con-  competent  to  prove  statements  of  the 
troversy  in  this  suit.  The  opposite  deceased  person,  at  whose  adminis- 
party  is  Mrs.  Brendel,  who  claims  in  trator's  sale  the  opposing  party  bought 
her  own  right  and  not  by  any  privity  the  property. 

with  Frederick  L.,  her  husband.  John  1.  Palmer  v.  Farrell,  129  Pa.  St  162. 
Craig  bought  Frederick  L.  BrendePs  2.  Hoadley  v.  Hadley,  ^  Ind.  452. 
title  at  sheriff*s  sale.  In  this  suit,  F.  L.  But  in  Allen  v,  Davis,  65  Ga.  179,  it 
Brendel  does  not  dispute  the  sheriff^s  was  held  that  a  grantor,  who  had  con- 
sale,  or  the  title  of  John  Craig ;  he  sets  veyed  the  same  land  to  two  grantees  bcv- 
up  no  title  in  or  for  himself.  It  is  the  erally,  stood  indifferent  between  them, 
title  of  Mrs.  Brendel  that  is  the  subject  his  interest  being  balanced,  as  he  was 
of  contest,  and  this  is  wholly  adverse  liable  to  one  of  them  in  any  event;  and 
to  any  title  of  F.  L.  Brendel,  her  bus-  that  he  was  therefore  competent  to  im- 
band.'  She  bought  the  property  and,  peach  the  prior  conveyance,  notwith- 
as  she  alleges,  paid  for  it  with  her  own  standing  the  grantee  therein  was  dead 
money,  and  the  deed  was  made  to  her.  at  the  time  of  the  trial. 
It  is  obvious  F.  L.  Brendel  is  called  to  8.  Chapman  v.  Dougherty,  87  Mo. 
testify  to  no  thing,  contract,  or  trans-  617;  56  Am.  Rep.  469,  overruIingBnd- 
action  to  which  he  and  the  deceased,  ley  v.  West,  68  Mo.  69. 
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by  her  husband,  in  alleged  fraud  of  her  right  of  dower,  she  is  not 
a  competent  witness  to  prove  communications  between  her  de- 
ceased husband  and  herself  concerning  the  transaction.^  But 
upon  a  writ  of  dower  by  a  widow  against  the  heir  of  her  deceased 
husband,  who  is  the  tenant  in  possession,  the  demandant  is  a  com- 
petent witness  in  her  own  behalf  because  the  real  cause  of  action 
is  the  withholding  an  estate  in  land  to  which  she  claims  title  by 
operation  of  law ;  neither  of  the  parties  to  the  suit  claiming  under 
a  contract,  one  of  the  parties  to  which  is  dead.* 

1.  Palmer  v.  Palmer,  62  Iowa  204;  wife's  inchoate  right  of  dower,  the  court 

Sanford  v.Ellithorp,95  N.Y.48;  Bran-  continued:  *' It  would  seem  clear  from 

*don  V.  Dawson,  51  Mo.  App.  244.  the  authorities  that  the  act  of  the  wife 

In  Witthaus  v.  Schack,  105  N.  Y.  in  joining  her  husband  in  the  execution 
332,  the  court  said :  **  It  is  not  disputed  of  a  deed  of  his  lands  does  not  consti- 
that  the  plaintiff  is  a  party  and  inter-  tute  her  a  grantor  of  the  premises  or 
ested  in  the  event  of  the  action,  or  that  vest  in  the  grantee  any  greater  or  other 
the  subject  of  the  inquiry  related  to  a  estate  than  such  as  he  derives  from  the 
personal  communication  between  the  conveyance  of  the  husband.  Its  effect 
deceased  person  and  the  witness,  but  it  is  merely  to  extinguish  a  contingent 
is  claimed,  as  stated  in  respondent's  claim  existing  as  a  possible  incumbrance 
points,  that  the  plaintiff  was  not  an  in-  and  ceasing  to  exist  by  reason  of  the 
competent  witness  under  section  829  of  execution  of  the  husband's  deed  and  to 
the  code,  because  the  title  or  interest  to  be  revived  only  by  the  subsequent  can- 
be  affected  by  the  action  was  not  de-  cellation  or  annulment  of  his  convey- 
rived  by  defendant  from  plaintiff's  hus-  ance.  It  is  also  obvious  that  the  gran- 
band  but  from  the  plaintiff.  The  plain-  tee  in  such  deed  takes  title  to  the  whole 
tiff  thus  seeks  to  stand  upon  the  letter  premises  solely  by  virtue  of  the  title 
of  the  statute  and  to  claim  exemption  and  estate  of  the  husband,  and  therefore 
from  its  provisions  by  reason  of  the  al-  in  the  fullest  sense  derives  his  title 
l^ed  creation  of  a  contingent  estate,  through,  from,  and  under  such  grantor, 
intermediate  the  seisin  of  the  husband  We  are,  therefore,  of  the  opinion  that 
and  the  execution  of  the  deed,  which  it  the  defendant  took  the  title  to  the  entire 
is  claimed  suspended  the  husband's  title  premises  in  dispute  from  Rudolph  A. 
to  a  part  of  his  property  and  created  a  Witthaus,  and  that  his  wife  was  not  a 
new  estate  transferable  only  by  a  con-  competent  witness  to  testify  to  personal 
veyance  from  the  wife.  The  error  in  transactions  and  communications  occur- 
this  proposition  consists  in  the  assump-  ring  between  herself  and  her  husband  in 
tion  that  the  wife  has  an  estate  in  the  reference  to  such  deed.  The  defendant 
lands  of  her  husband  during  his  life  is,  therefore,  within  the  letter  as  well  as 
which  she  can  convey  to  another.  The  the  spirit  of  section  829  of  the  code." 
settled  theory  of  the  law  as  to  the  na-  2.  In  Flynn  v.  Coffee,  12  Allen 
ture  of  an  inchoate  right  of  dower  is  (Mass.)  133,  the  court  said  ;**  The  admis- 
that  it  is  not  an  estate  or  interest  in  sionofthedemandant  to  testify  was  right, 
land  at  all,  but  is  a  contingent  claim  In  suing  to  recover  her  dower,  there  is  no 
arising  not  out  of  contract  but  as  an  party  to  the  contract  or  cause  of  action 
institution  of  law  constituting  a  mere  who  is  dead,  within  the  meaning  of  the 
chose  in  action  incapable  of  transfer  by  statute,  so  as  to  preclude  her  from  tes- 
grant  or  conveyance,  but  susceptible  tifying.  The  cause  of  action  is  the 
only  during  its  inchoate  state,  of  extin-  withholding  from  her  an  estate  in  land 
guishment.  By  force  of  the  statute,  this  to  which  she  claims  title.  That  a  for- 
is  effected  by  the  act  of  the  wife  in  join-  mer  owner  of  the  estate,  through  whom 
ing  with  her  husband  in  the  execution  her  title  is  derived,  is  dead,  is  no  more 
of  a  deed  of  the  land.  Such  deed,  so  far  an  objection  in  the  case  of  dower  than 
as  the  wife  is  concerned,  operates  as  a  in  the  case  of  an  inheritance.  It  is 
release  or  satisfaction  of  the  interest  only  upon  the  death  of  her  husband, 
and  not  as  a  conveyance,  and  removes  and  not  in  his  life,  that  her  right  of 
an  incumbrance  instead  of  transferring  action  accrues." 

an  interest  or  estate."    After  a  review        In  Wentworth  v,  Wentworth,  71  Me. 

of  the  authorities  as  to  the  nature  of  a  74,  the  court  said:  "A  point  is  taken, 
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In  an  action  against  the  heir  of  a  deceased  person  to  establish 
and  enforce  an  alleged  resulting  trust  in  favor  of  the  plaintiff,  he 
is  not  a  competent  witness  in  his  own  behalf  to  prove  transac- 
tions with  the  defendant's  ancestor  which  tend  to  establish  the 
trust,*  but  he  may  testify  to  transactions  between  himself  and  a 
deceased  person  from  whom  neither  party  to  the  action  derives 
title  *  And  where  the  action  is  brought  by  the  heir  of  the 
party  who  paid  the  purchase-money  against  the  holder  of  the 
legal  title,  the  defendant  may  not  testify  to  transactions  be- 
tween himself  and  the  plaintiff  's  ancestor.'  After  the  death  of 
the  grantee  in  a  deed,  which  is  absolute  on  its  face,  the  grantor 

though  untenable,  we  think,  that  the  fore  the  passage  of  that  statute.  See 
demandant  should  have  been  debarred  cases  above  cited,  and  Colfax  v,  Colfax, 
from  testifying,  the  tenant  holding  the  32  K.  J.  £q.  306. 
estate  as  an  heir  of  the  demandant's  1.  Higgins  v.  Butler,  78  Me.  523; 
husband.  The  statute  (section  87,  ch.  Burleigh  v.  White,  64  Me.  23;  Wiley  v, 
82,  Rev.  Stats.)  provides  that  the  living  Davis  (Me.  1887),  10  Atl.  Rep.  493; 
party  shall  not  testify,  where  the  other  Johnson  v,  Quarles,  46  Mo.  423;  Con- 
party  is  an  executor  or  administrator,  nelly  v.  Dunn,  73  111.  218;  Johnston  v. 
or  made  a  party  as  heir  of  a  deceased  Johnston,  138  111.  385;  Noble  r.  .With- 
party.  The  statutory  inhibition  applies  ers,  36  Ind.  193;  Wood  v.  Fox,  8  Utah 
only  in  cases  where  the  heir  is  made  38o;McDevitt  v.  Fran tz,  85  Va.  740,922. 
a  party  because  he  is  an  heir,  and  where  See  also  Wolf  v.  Wolf,  158  Pa.  St  621. 
the  ancestor  would  have  been  the  In  Indiana^  it  was  held  that,  where 
party  were  he  alive.  It  was  intended  the  title  to  land  had  been  fraudulently 
to  reach  cases  where  real  estate  is  rep-  taken  by  the  husband  in  his  own  name, 
resented  in  court  by  heirs,  as  personal  the  wife  having  paid  the  purchase  price, 
estate  is  by  executors  or  administra-  and  the  purchaser,  at  an  execution  sale 
tors;  as  where  in  a  real  action  heirs  of  the  land  against  the  husband,  since 
come  in  to  prosecute  or  defend  a  suit  deceased,  brought  ejectment  against  the 
instead  of  their  ancestor,  who  dies  widow  to  recover  possession,  the  de- 
pendente  lite;  or  where  heirs  com-  fendant  was  competent  to  testify  to  all 
mence  proceedings  to  redeem  a  mort-  matters  touching  her  rights  in  the  land, 
gage  running  to  the  ancestors,  Cary  Tracy  T^  Kelley,  52  Ind.  535.  But  she 
V,  Herrin,  59  Me.  361 ;  or  where  the  is  not  competent  to  testify  where  she 
proceeding  is  against  heirs,  to  recover  brings  an  action  against  her  former 
land  which  in  the  lifetime  of  the  ances-  husband's  heirs  to  establish  such  trust, 
tor  was  held  in  trust  for  another  per-  Noble  v.  Withers,  36  Ind.  193. 
son.  Simmons  v,  Moulton,  27  Me.  496.  In  California^  the  plaintiff  in  an 
Here  the  defendant  is  not  sued  because  action  to  enforce  a  resulting  trust 
an  heir.  He  would  have  been  sued  if  against  the  representative  of  tiie  de- 
a  grantee  of  his  father.  He  is  sued  only  ceased  trustee  may  testify  to  facts  oc- 
because  he  is  the  tenant  of  the  estate,  cur  ring  before  the  trustee's  death. 
Nor  would  the  ancestor,  if  alive,  be  sit-  Myers  v,  Reinstein,  67  Cal.  89. 
uated  as  he  is.  In  such  case  there  could  •  In  New  Jersey^  it  has  been  held  that 
be  no  claim  or  action."  a  woman  who   believed  herself  to  be 

In  New  Jersey^  it  is  held  that  in  a  the  lawful  wife  of  the  man  with  whom 

suit  by  a  widow  against  her  husband^s  she  lived,  although  it  was  learned  after 

heirs  at  law,  to  set  aside  a  deed  made  to  his  death  that  he  had  another  wife  liv- 

them  by  her  husband  before  his  death;  ing,  was  competent  to  testify  that  she 

on  the  ground  of  fraud,  she  is  a  compe-  paid    the  consideration    for  property 

tent  witness,  under  the  statute  of  1880,  conveyed  to  her  supposed  husband  and 

to  testify  to  transactions  with  her  hus-  herself,  and  also  paid  for  the  improje- 

band    and     conversations    with    him.  ments  made  thereon;  these  not  being 

Crimmins  v.  Crimmins,  43  N.  J.  £q.86;  transactions  with  the  deceased.  Gebel 

Smith  T^  Smith,  52  N.  J.  L.  307.  ».  Weiss,  42  N.  J.  Eq.  531. 

It  seems,  however,  that  she  would  not        8.  Loftin  v.  Loftin,  96  N.  Car.  94. 
have  been  competent  to  so  testify  be-        8.  Malady  v,  McEnary,  30  Ind.  273. 
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is  not  competent  to  prove  that  the  conveyance  was  made  in  trust 
for  himself.* 

A.  Inactions  for  Services  Rendered. — In  an  action  against 
an  executor  or  administrator  to  recover  for  services  rendered  the 
deceased,  the  plaintiff  is  not  competent  to  testify  to  facts  which 
would  raise  an  implied  promise  on  the  part  of  the  deceased  to  pay 
for  the  same.*  Neither  is  he  competent  to  prove  what  services 
he  rendered  the  deceased,'  except  such  as  were  so  rendered  that 
they  do  not,  independently  of  the  contract  of  employment,  con- 
stitute a  personal  transaction  with  the  deceased.^  Where  the  fact 
of  the  rendition  of  services  has  been  proved  by  other  witnesses,  the 
claimant  may,  in  the  absence  of  an  express  contract,  testify  as  to 
the  reasonable  value  of  the  same,  as  such  testimony  does  not 
relate  to  a  personal  transaction  with  the  deceased.^  But  he  is  not 
competent  to  prove  that  he  has  not  been  paid  for  the  same,  since 
testimony  negativing  a  transaction  with  a  deceased  person  is  as 
clearly  within  the  inhibition  contained  in  the  proviso  to  the  statute 
as  that  in  affirmation  thereof.® 

I.  Written  Communications.  —  Written  communications 
with  persons  since  deceased  are  within  the  statutory  inhibition  as 
well  as  oral  communications,  and  it  is,  therefore,  not  permissible 

1.  Murray  v.  New  York,  etc.,  R.  Co.,  death.    Fisher  v.  Verplanck,   17  Hun 

103  Pa.  St.  37;  Wood  V,  BroUiar,  40  (N.  Y.)  150. 

Iowa  591;  Fetta  v,  Vandevier,  3  Colo.  4.  Deans  v.  King,  20  Fla.  533;  Lerche 

App.  4x9.  V.   Brasher,   104    N.  Y.    157,    revers- 

And  in  an  action  against  the  grantee  ing  37   Hun   (N.  Y.)   385;    Belden  v, 

of  the  heir  of  a  deceased  person,  to  Scott,  65  Wis.  435. 

have  a  deed,  absolute  on  its  face,  from  A  physician  who  presents  a  claim  for 

the  plaintiff  to  the  deceased  ancestor  of  medical   services    may    testify    to  the 

the  defendants  grantor,  declared  a  deed  physical    condition    of    the     deceased 

of  trust,  the  plaintiff  is  not  competent  within  the  period  of  such  services,  and 

to  prove  transactions  with  the  deceased  to  the  proportion  of  his  own  time  re- 

which  tend  to  establish  the  trust.    Buf-  quired    in   looking  after  his  patient's 

fum  V.  Porter,  70  Mich.  623.  health.     Sullivan    v,    Latimer,  38   S. 

3.  Peck  V,    McKean,    45    Iowa  18;  Car.  158. 
Smith  V.  Johnson,  45  Iowa  308 ;  Wilson  In  an  action  by  an  attorney  against 
V.  Wilson,  52  Iowa    44;    Wagner   xk  the  executor  of  a  deceased  client  to  re- 
Robinson,   56  Ga.  47 ;   Somerville   v,  cover  his  fees,  the  plaintiff  may,  after 
Crook,  9  Hun  (N.  Y.)  664.  competent  proof  of  the  contract  of  em- 

The  assignor  of  a  claim  for  profes-  ployment,  testify  as  to  his  acts  as  such 

sional  services  is  not  a  competent  wit-  attorney,  provided  such  acts  were  done 

ness    for  his  assignee   as  against  the  in  the  absence  of  the  deceased  and  with- 

personal  representative  of  a  deceased  out  his  immediate  or  personal  participa- 

person.     Shain  v.  Forbes,  82  Cal.  577.  tion.   Lerche  v.  Brasher,  104  N.  Y.  157. 

8.  Owens  v.  Owens,  14  W.  Va.  88 ;  5.  Burrows  v.    Butler,  38   Hun  (N. 

Kirk  V.  Barnhart,  74  N.  Car.  6«;3;  Her-  Y.)  157;  Belden  v,  Scott,  65  Wis.  425; 

ring  V.  Herring  (Iowa,  1895),  62  N.  W.  Lewis  v,  Meginniss,  30  Fla.  424,  citing 

Rep.  666.  Belote  v,  O'Brian,  20  Fla.  126;   Deans 

In  an  action  to  recover  for  services  v.  King,  20  Fla.  533. 
rendered  and  materials  furnished  to  6.  But  if  no  evidence  of  payment  has 
the  defendant's  testator,  the  plaintiff  is  been  given  hy  the  defendant,  it  is  harm- 
not  competent  to  prove  the  correctness  less  error  where  the  plaintiff  testified 
of  his  bill  of  particulars  showing  the  that  he  has  not  been  paid  for  his  serr- 
contract  price  of  such  services  and  ices,  as  payment  is  an  affirmative  de- 
materials    made    after    the    testator^s  fense,  the  burden  of  establishing  which 
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for  the  survivor  to  prove  by  his  own  testimony  that  he  wrote  let- 
ters to  the  deceased  and  that  they  were  received  by  the  latter.* 
Where  letters  which  passed  between  two  persons  in  the  course  of 
a  business  correspondence  have  been  lost,  one  party  to  the  corre- 
spondence is  not,  after  the  death  of  the  other,  competent  to  prove 
the  contents  of  such  letters.*  And  where  the  decedent's  personal 
representative  has  put  in  evidence  letters  purporting  to  have  been 

is  upon  the  defendant.  Lerche  v.  Bras-  attorney,  authorizing  him  to  take  charge 
her,  104  N.  Y.  161.  See  also  In  re  of  a  lot  in  the  city  of  Detroit,  of  which 
Brown's  Estate  (Iowa,  1894),  60  N.  W.  the  deceased  died  seised,  and  to  do  gen- 
Rep.  659;  Ridler  v,  Ridler  (Iowa,  1895),  orally  in  relation  thereto  whatever  the 
61  N.  W.  Rep.  994.  deceased  might  do  if  personally  pres- 

1.  VanVechten   v,  VanVechten,  65  ent.    The  owner  of  the  lot  died,  and 
Hun  (N.  Y.)  215.  Conrad   Schratz,  his  attorney  in  fact, 

In  Resseguie  v.  Mason,  58  Barb.  (N.  presented  a  claim  against  his  estate, 
Y.)  89,  where  an  administrator  brought  some  of  the  items  of  which  were  con- 
suit  upon  a  claim  against  the  intestate's  tested,  and  the  claimant  relied  upon  the 
son,  the  defendant  offered  in  evidence  correspondence  between  himself  and 
certain  letters  and  was  permitted  at  the  his  principal  to  substantiate  his  claim, 
trial  to  testify  that  he  had  written  the  The  claimant  was  permitted  at  the  trial 
letters  to  the  deceased  and  had,  after  his  to  testify  that  he  had  written  several 
father's  death,  found  them  among  the  letters  to  deceased  and  had  received  let- 
latter's  papers.  The  court  said  :  '*  In  ters  from  him  in  reply  thereto,  and  that 
the  present  case,  the  letters  were  proved  these  letters  fully  informed  the  de- 
by  the  testimony  of  an  incompetent  ceased  of  the  itemsof  expenditure  which 
witness.  The  only  evidence  of  their  were  contested,  and  that  the  replies 
having  been  written  by  the  defendant  showed  that  the  deceased  fully  under- 
to  the  intestate,  or  of  their  having  been  stood  what  was  being  done,  and  that 
found  among  the  papers  of  the  latter,  the  letters  from  the  deceased  were  lost 
thus  showing  that  he  had  received  and  or  destroyed,  and  could  not  be  found, 
retained  them,  was  the  testimony  of  the  It  was  moved  by  counsel  for  the  repre- 
defendant  himself.  The  objection  was  sentative  of  the  deceased  that  the  court 
taken  that  the  defendant  was  incom-  strike  out  this  testimony,  which  motion 
petent  to  testify  on  the  subject  under  was  denied  and  an  exception  was  taken, 
section  399  of  the  Code,  and  exception  Upon  appeal,  the  court  said :  **The  stat- 
to  the  ruling  admitting  the  evidence  ute,  as  amended  by  Act  No.  155  of  the 
duly  taken.  The  testimony  was  clearly  Sess.  Laws  of  1875,  P-  '^>  clearly  cov- 
incompetent.  It  related  to  both  a  trans-  ers  this  case.  It  provides  that  'when 
action  and  a  communication  between  a  suit  or  proceeding  is  prosecuted  or 
the  party  testifying  and  a  deceased  per-  defended  by  the  heirs,  assigns,  devisees, 
son,  whose  claims  against  such  party  legatees  or  personal  representatives  of 
were  the  subject  of  the  litigation.  The  a  deceased  person,  the  opposite  party, 
provisions  of  section  399  of  the  code  if  examined  as  a  witness  in  his  own  be- 
relate  as  well  to  written  as  to  verbal  half,  shall  not  be  admitted  to  testify  at 
communications.  It  cannot  be  said  that  all  in  relation  to  matters  which,  if  true, 
these  letters  and  written  statements  of  must  have  been  equally  within  the 
the  accounts  between  the  defendant  knowledge  of  such  deceased  person.' 
and  the  intestate  could  have  had  no  in-  This  amendment  was  evidently  over- 
fluence  on  the  mind  of  the  referee  in  looked  during  the  trial,  although  we 
deciding  the  issues  tried  before  him.  think  that  this  case  came  within  the  pro- 
They  touched  the  vital  points  at  issue,  vision  as  it  stood  before  amendment, 
and  must  be  presumed  to  have  had  There  could  be  no  question,  admitting 
their  legitimate  influence."  the  testimony  given  to  be  true,  but  that 

2.  Boozer  v.  Teague,  27  S.  Car.  348;  the  contents  of  the  letters  were  within 
Montague  v,  Thomason,  91  Tenn.  168.  the  knowledge  of  the  deceased  equally  as 

In  Schratz  v.  Schratz,  35  Mich.  485,  within  that  of  the  witness.  The  letters, 

it  appeared  that  one  Henry  Schratz,  ifthey  could  have  been  produced,would 

who  resided  in   Germany,  gave  to  the  have  been  admissible,  but  their  loss  or 

claimant,  Conrad  Schratz,  a  power  of  destruction  would  not  change  the  role 
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written  by  the  surviving  party  to  the  transaction  undergoing  in- 
vestigation to  the  deceased,  such  surviving  party  is  not  competent 
to  impeach  the  genuineness  of  the  letters.*  The  surviving  party 
is  competent,  however,  to  prove  the  fact  that  he  received  through 
the  mail  a  letter  purporting  to  have  been  written  by.  the  deceased 
party  to  the  correspondence,  because  the  latter,  if  living,  could  not 
contradict  such  fact.' 

and  permit  the  witness  to  testify  as  to  but  this  would  be  testimony  to  another 

their  contents.     Such  evidence  is  clear-  fact  or  point,  as  to  which  it  is  not  pro- 

\j  within  the  letter  and  spirit  of  this  posed  to  examine  the  living  party  and 

statute,  and  should  not  have  been  ad-  of  which  he  has  no  positive  knowledge, 

mitted.*^  It  is  in  the   nature  of  circumstantial 

In  Sabre  v.  Smith,  62  N.  H.  663,  the  evidence  so  far  as  the  testimony  of  the 
court  said  :  ^  The  remaining  question  living  party  goes,  and  the  question  is 
arises  from  the  exclusion  of  the  plain-  whether  he  can  testify  to  a  circum- 
tiff^s  offer  to  testify  that  he  sent  Put-  stance  transpiring  in  the  absence  of  the 
nam  a  letter  mailed  at  Providence  deceased,  and  of  which  the  deceased 
within  fifteen  days  after  the  date  of  had  no  knowledge  and  could  not  dis- 
Putnam's  proposal,  accepting  his  pro-  prove  except  by  denying  the  principal 
posal  to  deliver  the  two  hundred  tons  fact  which  the  circumstance  tended  to 
of  hay.  Conceding  that  the  plaintiff  prove,  or  by  testifying  to  some  other 
might  properly  have  been  allowed  to  distinct  fact  or  circumstance  which 
testify  to  the  mailing  of  the  letter,  he  would  have  an  opposing  or  contradict- 
was  rightly  excluded  as  a  witness  to  its  ory  tendency  and  effect.  The  statute 
contents,  of  which  Putnam  must  be  forbids  the  examination  of  a  party  in 
deemed  to  have  had  knowledge,  be-  his  own  behalf  in  respect  to  any  transac- 
cause  the  presumption  is  that  he  received  tion  or  communication  had  personally 
the  letter  by  due  course  of  mail,  i  by  such  party  with  a  deceased  person, 
Greenl.  Ev^  f  4a  And  this  presumption  against  parties  who  are  executors,  ad- 
is  not  rebutted  by  the  mere  fact  that  ministrators,  etc.,  of  the  deceased.  Laws 
the  letter  was  not  found  among  his  of  1868,  ch.  176.  The  case  does  not 
papers  after  his  decease.  The  case  seem  to  come  within  the  letter  of  the 
presented,  then,  is  the  ordinary  one  statute,  and  yet  thecommunication  was, 
where  the  living  party  to  a  transaction  in  some  sense,  personal.  But  the  per- 
offers  himself  as  a  witness  in  relation  sonal  transaction  or  communication  of 
to  it,  when  the  other  party,  being  dead,  the  statute  no  doubt  means  a  transac- 
cannot  testify;  and  the  statute  bar  tion  or  communication  face  to  face,  or 
applies.*'  by  the  parties  in  the  actual  presence 

1.  Ford  V,  Holmes,  61  Ga.  419.  and  hearing  of  each  other.     In  every 

S.  Boozer  v,  Teaeue,  27  S.  Car.  348 ;  such  case,  the  statute  excludes  the  testi- 

Spear  v.  Evans,  51  Wis.  42.  mony  of  the  living  party,  upon  the  ob- 

In  Daniels  v,  Foster,  26  Wis.  691,  viously  wise  and  just  ground  that  his 
Dixon,  C.  T.,  said :  **  The  question  is  adversary,  whose  cause  of  action  or  de- 
whether,  aner  the  death  of  the  writer,  it  fense  survives  and  who  was  possessed 
is  competent  for  the  party  who  receives  of  equal  knowledge  and  was  equally 
a  letter  at  a  distant  place  to  which  it  capable  of  testifying  to  what  the  trans- 
is  addressed  to  testify  to  such  receipt,  action  or  communication  really  was. 
The  deceased  party  could  not,  from  the  has  been  removed  by  death  and  so  can- 
nature  of  the  transaction,  have  made  not  confront  the  survivor  or  give  his 
any  directly  contradictory  statement,  version  of  the  affair  or  expose  the  omis- 
He  was  a  party  to  the  transaction,  but  sions,  mistakes,  or  perhaps  falsehoods 
not  an  immediate  party,  at  least  to  that  of  such  survivor.  The  temptation  to 
part  of  it  concerning  which  the  proof  is  falsehood  and  concealment  in  such 
offered.  The  fact  to  be  proved  is  not  cases  is  considered  too  great  to  allow 
one  of  which  he  had  any  positive  the  surviving  party  to  testify  in  his  own 
knowledge  or  which  he  could,  if  living,  behalf.  The  law  has,  therefore,  wisely 
have  positively  denied.  He  could  deny  excluded  him.  But  this  reason  for  the 
it  indirectly  or  by  inference  only,  by  exclusion  is  not  applicable  to  the  pres- 
denyiog  that  he  ever  wrote  the  letter,  ent  case,  at  least  not  fully  applicable. 
29  C.  of  L.— 47                         787 
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/  Loss  OF  Written  Evidence. — In  case  of  the  loss  of  a  writ- 
ten  contract,  or  other  writing  material  in  evidence  in  a  contest 
between  the  survivor  and  the  legal  representative  of  the  deceased 
party  to  a  transaction,  the  surviving  party  is  competent  to  prove 
such  loss  in  order  to  lay  a  proper  foundation  for  the  introduction 
of  secondary  evidence  of  its  contents,*  unless  the  fact  of  his  hav- 
ing had  possession  of  such  instrument  is  a  material  issue,  and  nec- 
essarily involves  a  transaction  with  the  deceased  *  But  he  is  not 
competent  himself  to  testify  as  to  the  contents  of  the  lost  instru- 
ment, because,  in  so  doing,  he  would  not  be  testifying  to  an  inde- 
pendent fact,  as  in  giving  evidence  of  the  loss  of  the  instrument, 
but  would  be  testifying  to  a  transaction  between  himself  and  the 
deceased.'  The  grantee  in  a  lost  deed  may  testify  to  his  former 
possession  thereof  and  that  the  signature  thereto  was  in  the  hand- 
Could  we  know  that  Mr.  Fox,  if  living,  thereof.  In  this  he  is  in  error.  At 
would  testify  that  he  never  wrote  the  common  law,  the  partjr's  own  oath 
letter  in  question,  that  it  was  a  forgery,  may  be  received  as  to  the  facts  and  ctr- 
then  indeed  there  would  seem  to  be  cumstances  of  the  loss  of  a  paper,  in 
strong  reason  for  excluding  the  testi-  order  to  the  introduction  of  secondarj 
mony.  But  we  do  not  and  cannot  know  evidence  of  its  contents,  i  Greenl.  Ev., 
this,  and  it  is  only  by  assuming  the  sup-  ^  349.  This  rule  is  not  changed  bv  the 
posititious  character  of  the  letter,  and  provisions  of  chapter  159  of  the  Kevi- 
that  Mr.  Fox  would  have  so  testified,  sion.  Section  3980  renders  competent 
that  any  appearance  of  hardship  exists,  parties  who  were  incompetent  at  corn- 
Had  Mr.  Fox  survived,  this  controversy  mon  law,  and  section  3982  provides 
might  never  have  arisen.  He  might  that  section  3980  shall  not  apply  when 
have  acknowledged  the  genuineness  of  the  adverse  party  is  the  executor  of  a 
the  letter  which  is  now  the  subject  of  deceased  person  and  the  facts  to  be 
such  doubt  and  conflict  of  opinion,  and  proved  transpired  before  the  death  of 
might  have  freely  forwarded  the  dis-  the  deceased.  No  one  competent  at 
charge  therein  spoken  of.  We  cannot  common  law  is  rendered  incompetent 
say  what  he  would  have  said  or  done  re-  by  these  provisions.'*  To  the  same  ef- 
specting  this  now  perplexing  question,  feet  is  Nash  v.  Gibson,  e6  Iowa  306. 
and  cannot  indulge  in  any  presumption  8.  Parker  v,  Edwards,  85  Ala.  246; 
either  way  which  shall  influence  its  de-  Hadsall  v,  Scott,  26  Hun  (N.  Y.)  6x7; 
termination.  The  statute  does  not,  un-  Messimer  v.  McCray,  113  Mo.  3S2; 
less  by  an  interpretation  obviously  more  Stevens  v.  Witter,  88  Iowa 636 ;  Boozer 
liberal  than  its  language  and  the  plain  v,  Teague,  27  S.  Car.  348 ;  Schratz  v. 
intent  of  the  legislature  will  admit,  ex-  Schratz,  35  Mich.  485 ;  Sabre  v.  Smith, 
elude  the  testimony  of  these  defendants;  62  N.  H.  663;  Robinson  r*.  James,  29 
and  so  we  must  hold  that  it  was  ad-  W.  Va.  224 ;  Hussey  v.  Kirkman,  95  N. 
missible  and  must  be  considered  upon  Car.  63;  Britton  v,  Tischmacher  (Tex. 
the  question  under  consideration."  Civ.  App.  1895),  31  S.  W.  Rep.  241. 
Compare  Eilbert  v,  Finkbeiner,  68  Pa.  There  is  a  dictum  to  the  contrary  in 
St.  243.  Howard  v.  Galbraith  (Tex.  Civ.  App. 

1.  Parker  v,  Edwards,  85  Ala.  246 ;     1S94).  30  S.  W.  Rep.  689. 

Stevens  v.  Witter,  88  Iowa  636;  Milam  In  Montague  v,  Thomason,  91  Tenn. 

V.  Milam,  60  Ind.  58;  Choate  v.  Huff  168,  which  was  an  action  by  executors 

(Tex.  App.  1891 ),  18  S.  W.  Rep.  87.  upon  a  promissory  note,  the  defendant 

2.  Calwell  V.  Prindle,  ix  W..Va.3o7;  proposed  to  testify  that  the  deceased 
Messimer  v.  McCray,  113  Mo.  382.  payee  had  written  him  a  letter,  since 

In  Keech  v.  Cowles,  34  Iowa  261,  the  .lost,  authorizing  a  renewal  of  the  note 

court    said:    "Appellant   claims  that  by  the  execution  of  another  and  the 

plaintiff  is  not  a  competent  witness  of  cancellation  of  the  old  one,  and  that  be 

the  loss  of  the  notice,  and  hence  she  had  executed  a  new  note  and  sent  it  to 

was  unable  to  lay  the  proper  founda-  the  deceased ;  but  it  was  held  that  he 

tion  for  the  introduction  of  the  record  was  incompetent  to  give  such  testimony, 
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writing  of  the  alleged  grantor,  notwithstanding  the  latter  is  dead 
at  the  time  of  the  trial.* 

k,  PoST-MORTEM  Events. — As  a  rule,  the  death  of  one  party 
to  a  contract  or  cause  of  action  does  not  disqualify  the  other 
party  to  testify  to  any  matter  occurring  after  such  death,*  •  But 

on  the  double  ground  that  it  related  to  the  property  on  or  about  the  time  of  the 
both  a  transaction  with  and  a  state-  appraisement,  and,  also,  where  the  prop- 
men  t  bj  the  deceased.  erty  was  found  after  letters  of  admin- 

1.  Thus,  in  Simmons  v.  Havens,  loi  istration  were  granted  to  the  plaintiffs. 
N.  Y.  427,  it  appeared  that  a  mother  The  defendant  objected  thereto,  first, 
had  convejed  certain  real  estate  to  her  as  it  tended  to  prove  a  fact  prior  to  the 
daughter,  then  unmarried.  The  deed  death  of  Israel,  and  second,  that  where 
was  not  recorded,  and  the  mother,  on  thej  found  it,  when  they  took  possession 
account  of  her  displeasure  •  at  her  after  his  death,  was  irrelevant.  The  Ob- 
daughter's  marriage,  took  it  from  the  jections  were  sustained.  In  this  we 
daughter's  bureau  drawer  and  destroyed  think  there  was  error.  It  is  not  con- 
it  and  subsequently  conveyed  the  land  cealed  that  one  purpose  of  this  evidence 
to  the  defendant.  Havens,  who,  accord-  was  to  create  a  presumption  that  the 
ing  to  the  evidence,  had  full  knowledge  present  plaintiffs  had  not  taken  pos- 
of  the  facta.  The  daughter  brought  session  of  the  property  before  the  death 
ejectment  against  the  defendant,  and  of  Israel.  Nevertheless,  the  offer  waa 
her  testimony  was  objected  to  on  toprovefactsexisting  and  acts  occurring 
the  ground  that  it  involved  a  person-  after  his  death.  Although  the  evidence 
al  transaction  with  her  mother,  then  may,  in  its  effect,  tend  to  prove  the  same 
deceased.  The  court  said.:  '*  Excep-  facts  existed  prior  to  his  death  that  is  no 
tion  was  also  taken  to  the  plaintiff  be-  cause  for  its  exclusion.  Rothrock  v, 
ing  allowed  to  testify  that  she  had  the  Gallaher,  10  Norris  (Pa.)  108.  It  was 
deed  in  her  possession  and  that  the  entirely  competent  to  prove,  as  bearing 
signature  was  in  the  handwriting  of  her  on  both  positions  contended  for  by  the 
mother.  She  was  not  asked  and  did  defendant,  where  the  property  waa 
not  state  from  whom  she  received  the  found  and  in  whose  possession  at  the 
deed,  and  her  testimony  as  to  the  hand-  time  the  administrators,  as  such,  took 
writing  or  the  contents  of  the  deed  did  possession  thereof."  Compare  In  re 
not  involve  a  personal  transaction  be-  Hoffer's  Estate,  156  Pa.  St.  473;  Roth- 
tween  her  and  her  mother.  The  plain-  rock  v,  Gallaher,  91  Pa.  St.  108. 
tiff  might  have  received  the  deed  from  A  minor  is  protected  as  to  all  mat- 
some  third  person."  ters  occurring  prior  to  his  attaining  his 

3.  Swasey  V.  Ames,  79  Me.  483;  Grif-  majority.     Stone  v.  Cook,  79  111.  424. 
fin  V,  Grimn,  125   111.  430;  Vigus  v.        But  in  Biggs  x>.  McCurley,  76  Md. 

O'Bannon,  1x8111. 334;  Funk  v.  Eggles-  409,   it   was  held    that  a   lessee  who 

ton,  92    111.    515;    34  Am.   Rep.    136;  brought  an  action  against  the  adminis- 

Rogers  v,  Tylev,  144  111.  664:  Louisville,  trator  of  his  lessor  for  a  breach  of  cove- 

etc.,  R.  Co.  V.  'Thompson,  107  Ind.  442;  nant  was  incompetent  in  his  own  behalf, 

57  Am.  Rep.  120;  Irwin  v.  Patchen,  164  although  the  breach  occurred  after  the 

Pa.  St.  51;  Adams  v,  Edwards   (Pa.  death  of  the  lessor,  because  the  con- 

1887),  6  Cent.  Rep.  764;  Stanford  v,  tract, on  which  the  action  was  founded. 

Murphy,  6^  Ga.  410;  Moore  v,  Dutson,  was  made  with  the  lessor.    The  court 

79  Ga.  456 ;  Martin  v.  Jones,  59  Mo.  said :  "And  if  it  be  conceded  that  the 

181 ;  McGlothlin  v.  Hemry,  59  Mo.  213;  lease  in  this  case  is  the  contract  or  cause 

Poe  V.  Domec,54  Mo.i  19 ;  Witherspoon  of  action  in  issue,  then,  the  lessor  being 

V.  Blewett,  47  Miss.  570 ;  Reinhardt  v.  dead,  the  lessee  himself,  it  is  clear,  is  not 

£vans,  48  Miss.  230;  Brown  v.  Brown,  a  competent  witness.     And,  to  escape 

48  N.  H.  90;  Lawrence  v,  Vilas,  20  this  conclusion,  it  was  argued  that  the 

Wis.  381.  breach  and  not  the  lease  itself  was  the 

In  Stephens  v.  Cotterell,  99  Pa.  St.  cause  of  action  within  the  meaning  of 

191,  the  court  said:  '*  In  the  rejected  evi-  the  statute,  and.  as  the  breach  occurred 

dence  covered  by  the  third  assignment,  after  the  death  of  the  lessor,  the  plain- 

there  was  an  offer  to  prove  by  Barzilla  tiff  was  a  competent  witness.     Now,  it 

Stephens,  one  of  the  plaintiffs,  substan-  may  be  true,  that  in  order  to  maintain 

tially  that  he  first  took  possession  of  the  action,  the  plaintiff  was  bound  to 
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in  some  jurisdictions,  the  rule  excludes  the  surviving  party's  tes- 
timony as  to  all  matters  occurring  prior  to  the  probate  of  the 
ivili  or  the  grant  of  letters  of  administration.^ 

/.  Independent  Facts.  —  The  purpose  of  the  provisos  to 
enabling  acts  here  under  consideration  is  not  to  render  a  party 
incompetent  generally,  when  the  opposing  party  is  acting  in  a 
representative  capacity,  but  to  prevent  one  party  to  a  contract  or 
•cause  of  action  froni  testifying  to  personal  transactions  or  com- 
munications with  the  opposing  party  after  the  latter  has  diedorhas 
become  incapacitated  to  testify  in  his  own  behalf.  It  follows, 
therefore,  that  a  party  to  an  action  may  testify  to  any  fact  which 
is  material  in  evidence  and  does  not  involve  a  personal  transac- 
tion with  the  opposing  party,  notwithstanding  the  death  or  insan- 
ity of  the  latter.* 

-prove  a  breach  of  the  lease  by  the  les-  21 ;  Marietta  7*.  Marietta  (Iowa,  1894), 

«or,  but  it  is  equally  true  that  there  57  N.  W,  Rep.  708;  Trimmier  v.  Thom- 

<:ould  not  be  a  breach  or  cause  of  action  son  (S.  Car.  1894),  19  S.  £.  Rep.  291 ; 

unless  there  had  been  a  contract  be-  Krepps  v.  Carlisle,  157  Pa.  St.  358;  In 

^ween  the  parties.  And  though  the  cause  re   Hoffer*s   Estate,  156   Pa.   St.  473; 

of  action  may  be  said  to  embrace  the  Hamilton    v.  Starr    (Tex.  Civ.   App. 

lease  and  the  breach,  yet  the  lease,  after  1894),  27    S*   ^*   ^^P*  5^7;    Sharmer 

■all,  is  the  contract  on  which  the  action  v,   Johnson   (Neb.    1895),    6z    N.  W. 

is  based.     And  this  being  so,  it  is  the  Rep.  727. 

contract  within  the  meaning  of  the  stat-  In  Wood  v.  Brewer,  73  Ala.  262,  the 
ute,  and  the  lessor,  one  of  the  parties  to  court  said  :  "  What  are  to  be  considered 
this  contract,  being  dead,  the  lessee,  the  transactions  with,  or  statements  by,  de- 
other  party,  is  not,  it  is  clear,  a  compe-  ceased  persons  under  section  3058  of 
tent  witness.'*  the  code  of  1876,  is  a  question  which 

1.  Palmer  t;.  Kellogg,  11  Gray  (Mass.)  very  frequently  comes  before  us.    To 

37;  Lincoln  V.Lincoln,  X2  Gray  (Mass.)  come  within  the  former  class,  it  must 

45;  Cronan  v.  Cotting,  99  Mass.  334;  be  some  act  done  by  the  deceased  or 

Merrill  v,  Pinney,  43  Vt.  605 ;  Roberts  in  the  doing  of  which  he  personallT 

■V,  Lund,  45  Vt.  82.  participated.    To  be  within  the  latter 

A  witness  may  explain  a  letter  writ-  class,  there  must  have  been  a  conver- 

ten  by  him  to  an  executrix  touching  sation   to  which  he  was  a  party,  in 

■natters  which  transpired  after  the  death  which  his  statements,  replies,  or  pre- 

of  the  testator.    Gifford  v.  Thomas,  62  sumed    admission    from    silence,  are 

Vt.  34.  sought  to  be  introduced  in  evidence. 

3.  Pritchard    v.    Pritchard,  69  Wis.  In  each  case,  to  fall  within  the  pro* 

^3;    Belden   v.   Scott,  65   Wis.  425;  hibited  line,  the  transaction  or  state- 

Kngmann  v,  I  mm  el,  59  Wis.  249;  Dan-  ment  must  be  of  such  a  character  and 

iels  V.  Foster,  26  Wis.  686 ;  Stewart  v.  so  connected  with  the  deceased  as  that, 

Stewart,  41  Wis.  624 ;  Page  v,  Danaher,  if  living,  the  presumption  would  be,  he 

43  Wis.  226;  Parker  v.    Maxwell,  51  could  deny,  qualify,  or  explain  it.   This 

Minn.   523 ;    O'Neal   v,   Reynolds,  42  is  the  sense  of  the  rule.    The  Iqfisla- 

Ala.  197 ;  Wood   v.  Brewer,  73   Ala.  ture  by  it  intended  to  deny  to  living 

359;   Miller   v.  Cannon,  84   Ala.  64;  suitors  the  advantage  they  would  other- 

fielote  V.  0*Brian,  20  Fla.  126;  Raul-  wise  have  over  the  estates  of  deceased 

«rson  V.  Rockner,  17  Fla.  809;   Ring  adversaries,  if  permitted  to  testify  to 

■V.  Jamison,  2  Mo.  App.  584;  Besson  v,  transactions  with,  and  statements  bf. 

Cox,  35   N.  J.   Eq.  87 ;    McKean    v,  such  adversaries  after  death  had  ren- 

Massey,  9  Kan.  600;  Giles  v,  Wright,  dered  it  impossible  that  such  adrer- 

26  Ark.  476;  State  v,  Osborne,  67  N.  saries  could  be  heard  in  reply.    U  the 

*Car.   259 ;    Ballard   v.  Ballard,  75   N-.  testimony  relate  to  a  transaction  with 

Car.  190;  Sheibley  v.  Hill,  57  Ga.  232;  another  or  fall  not  within  the  class 

'Trimble  v,  Mims,  92  Ga.  103;  French  supposed  to  be  particularly  within  the 

«.  French  (Iowa,  1894),  59  N.  W.  Rep.  knowledge  of  the  deceased,  neither  the 
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rule  of  exclusion  nor  the  reason  of  it  administrator  to  recover  for  the  board 

applies."    Citing  McCrary  v.  Rash,  60  of  his  decedent,  it  was  held  that  the 

Ala.  274;  Tisdale  v.  Maxwell,  58  Ala.  plaintiff  was  competent  to  prove  for 

40;    Boykin   v.  Smith,  65    Ala.    294 ;  how  long  a  time  the  deceased  was  ab- 

Killen  v.  Lide,  65  Ala.  505.  sent  from  his  house  during  a  certain 

And  again,  in  Miller  v.  Cannon,  84  period,  in  order  to  show  how  long  he 
Ala.  63,  the  court  said  :  "  We  think  our  boarded  with  him,  and  also  to  show 
former  interpretations  of  the  statute  we  what  kind  of  board  he  furnished.  The 
are  construing,  considered  collectively,  court  said  :  "The  testimony  of  the  re- 
have  established  the  following  propo-  spondent  objected  to,  that  the  deceased 
sitions :  When  the  case  falls  expressly  during  said  time  was  absent  so  many 
within  either  of  the  exceptions  for  weeks  for  the  purpose  of  showing  how 
which  the  statute  makes  provision,  many  weeks  he  boarded  with  the  re- 
neither  a  party  to  the  record,  nor  any-  spondent,  and  the  testimony  of  the  re- 
one  else  having  a  vested  pecuniary  in-  spondent  that  he  had  possession  of  the 
terest  in  the  result  of  the  suit,  can  testify  three  hundred  dollar  note  and  had 
against  the  estate  of  a  deceased  party,  shown  it  to  Christenson  and  Bauman 
first  as  to  (that  is,  directly  relating  to)  before  the  death  of  the  intestate,  and 
any  transaction  with,  or  statement  by,  that  deceased,  while  living,  boarded 
the  deceased  involved  in  the  issue  on  with  the  respondent,  and  the  kind  of 
trial ;  second,  that  testimony  whose  di-  board  he  received,  may  be  considered 
rect  office  and  purpose  are  to  corrobo-  together  as  resting  upon  the  same  ob- 
rate  or  weaken,  strengthen  or  rebut,  jection  that  they  were  transactions 
other  evidence  given  of  such  transaction  with  the  deceased  under  the  ban  of  the 
with,or  statement  by,decedent,is  equally  statute.  Rev.  Stats.,  ^  4069.  These  were 
within  the  reason  and  spirit  of  the  pro-  independent  facts  and  in  no  sense 
hibition.  Tisdale  v.  Maxwell,  58  Ala.  tj-ansactions  with  the  deceased.  They 
40 ;  McCrary  v.  Rash,  60  Ala.  374 ;  were  like  iinto  the  evidence  decided  to 
Alabama  Gold  L.  Ins.  Co.  v.  Sledge,  62  be  competent  in  Belden  v,  Scott,  65 
Ala.  566;  Boykin  v.  Smith,  65  Ala.  294;  Wis.  425,  that  the  plaintiff  kept  the 
Killen  v.  Lide,  65  Ala.  505 ;  Dismukes  books  of  the  deceased,  and  with  how 
V.  Tolson,  67  Ala.  386;  Goodlett  v,  much  labor,  and  the  value  of  the  serv- 
Kelly,  74  Ala.  213.  When,  however,  ices.  See  also  Daniels  v.  Foster,  26 
the  testimony  does  not  relate  directly  Wis.  686." 

to,  nor  shed  any  direct  light  on,  some  In  Sheibley  v.  Hill,  57  Ga.  234,  the 

transaction  with,  or  statement  by,  the  court  said  :  "  The  defendant  was  offered 

deceased  adversary,  then  the  prohibi-  as  a   witness   and    his   testimony  was 

tion  does  not  apply.     Hence,  such  wit-  rejected  by  the  court.     We  think  that 

ness  may  testify  to  pertinent  collateral  as  to  the  contract  between   him    and 

facts  and  transactions  not   falling   di-  Joseph  Davis,  or  any  transactions  touch- 

rectly  within  the  expressly  prohibited  ing  it  between  him  and  Joseph  Davis^ 

class,  although  the   effect  may  be   to  the  latter  being  dead,  he  was  incom- 

materially  change  the  aspect  of  the  case  petent    because    the  reason  on  whicl^ 

and  impair  the  probative  force  of  the  the  statute  excluding  him  is  founded  i» 

testimony.     Wood  v.  Brewer,  73  Ala.  that  the  other  party  to  the  contract  t& 

259,  falls  within  this  class."     See  also  dead  and  cannot  confront  him.     But  he 

Green  xf.  Green  (Mo.  1894),  ^^  S-  ^*  ^^^  offered  here,  among  other  things. 

Rep.  1008.  to  show  the  identity  of  the  paper  sued 

In  State  f .  Osborne,  67  N.  Car.   259,  on  with  the  paper  sold  and  bought  at 

the  court  said  :  *'  The  third  exception  the  administrator's  sale.    That  was  a 

was    also    properly    overruled.    .  The  matter  between  him  and  the  adminis- 

plaintiff,  it  is  true,  was  incompetent  to  trator,  a  sale  by  the  administrator  to 

prove  any  transaction  between  himself  him,    and,    as  to   that  transaction,  we 

and  his  deceased  guardian,  but  he  was  think  that  he  was  competent." 

competent  to  prove  any  other  transac-  In  an  action  against  an  executor  for 

tion  of  his  guardian.    The  transaction  the  conversion    of   personal    property 

in  this  case  was  a  sale  of  the  property  by  his  testator,  the  plaintiff  is  compe- 

of  the  plaintiff  by  his  guardian  to  a  tent  to  prove  the  value  of  the  property* 

third  person."     Citing-  HalyburtoH  v,  Gregory  v.  Fichtner,  27  Abb.  N.  Cas^ 

Dobson,  65   N.   Car.  88;  Isenhour  v,  (N.  Y.  C.  PI.)   86.     But  he   may   not 

Isenhour,  64  N.Car.  640.  testify  that  he  delivered  the  property 

In   Pritchard  v,  Pritchard,  69  Wis.  to    the      deceased     for    safe-keeping» 

375f  which  was  an  action  against  the  Nunnally  v.  Becker,  52  Ark.  550. 
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In  other  words  competency  is  the  rule  and  the  surviving  party 

to  the  transaction  may  testify  to  all  material  facts  within  his 
knowledge,  except  such  as  came  to  his  knowledge  through  a  per- 
sonal transaction  or  conversation  with  the  deceased,^  and  in  order 

1.  Chadwick  v.  Cornish,  26  Minn.  So  the  surviving  party  maj  testify 
28;  Parker  v.  Maxwell,  51  Minn.  523;  that  he  saw  the  deceased  at  a  certain 
Gable  v.  Hainer,  83  Iowa  457  ;  Sjrpher  time  and  place.  Matter  of  Brown  (Su- 
V,  Savery,  39  Iowa  258;  Denning  v.  preme  Ct.),  14  N.  Y.  Supp.  122. 
Butcher  (Iowa,  1894),  59  N.  W.  Rep.  In  an  action  against  the  personal  rep- 
69;  Lobdell  v.  Lobdell,  36  N.  Y.  327  ;  resentative  of  a  deceased  person,  to  re- 
Taber  v.  Willets,  44  Hun  (N.  Y.)  546;  cover  for  the  hiring  of  personal  prop- 
Franklin  V,  Pinknev,  18  Abb.  Pr.  (N.  erty,  the  plaintiff  may  testify  that  the 
Y.  Super.  Ct.)  186;  kaulerson  v.  Rock-  deceased  had  possession  of  and  enjoyed 
ner,  17  Fla.  809;  Lockhart  v.  Bell,  86  the  use  of  such  property,  though  he  is 
N.  Car.  443 ;  90  N.  Car.  499;  Norris  v.  not  competent  to  prove  tlie  contract  of 
Stewart,  105  N.  Car.  455;  Bunn  f.Todd,  hiring.  Gray  v.  Cooper,  65  N.  Car.  183. 
107  N.  Car.  266;  Hopkins  v.  Bowers,  Where  the  personal  representative  of 
100  N.  Car.  299 ;  Cowan  v.  Layburn  a  deceased  person  is  sued  for  the  price 
(N.  Car.  1895),  21  S.  E.  Rep.  175 ;  Jones  of  medicines  furnished  to  the  decedent 
XK  Waddell,  12  Heisk.  (Tenn.)  338;  in  his  lifetime,  the  plaintiff  is  corape- 
Harris  v.  Seinsheimer,  67  Tex.  356 ;  tent  to  prove  of  what  ingredients  such 
Puryear  v.  Foster,  91  Ga.  444.  medicines  were  composed,  as  that  dees 

A  party  may  testify  to  acts  of  his  not  involve  a  transaction  with  the  de- 
own  with  which  he  makes  no  attempt,  ceased.  Belote  v,  0*Brian,  20  Fla.  126. 
by  his  own  testimony,  to  connect  the  Where  it  has  been  proved  that  parties 
deceased,  such  connection  being  made  were  induced  to  make  an  agreement  bj 
\yy  the  testimony  of  other  witnesses,  false  representations  of  the  other  party, 
Foggette  V.  Gaffney,  33  S.  Car.  310 ;  since  deceased,  such  parties  may  testifjr 
Steiner  v.  Eppinger,  61  Fed.  Rep.  253;  that  they  believed  and  relied  on  such 
Martin  v.  Shannon  (Iowa,  1894),  60  N.  representations.  Hard  v.  Ashley,  117 
W.  Rep.  645.  N.  Y.  606,  reversing  53  Hun  (N.  Y.) 

In   an    action    by   an   administrator  112,  sub  nom.  Hard  v.  Davison.    The 

upon  a  note,  the  defendant  may  support  court  of   appeals  said  :  *'What  led  to 

his  defense  that  the  note  had  been  as-  the  making  of  an  arrangement,  and  the 

signed  to  his  wife  by  testifying  that  he  negotiations  which  shaped  it,  had  all 

saw  it  in  her  possession.  Smith  v,  Ser-  taken  place  between  the  parties  at  a 

gent,  67  Barb.  (N.  Y.)  243.     And  in  time  prior  to  the  execution  of  the  con- 

an  action  on  a  promissory  note  against  tract.    This  contract  was  the  effect  of 

the  estate  of  the  deceased  maker,  the  the  agreement  upon  which  the  minds 

plaintiff  may  testify  to  his  possession  of  the  parties  had  met  in  consent  When, 

of  the  note  prior  to  and  at  the  time  of  therefore,  it  was  presented  to  the  wit- 

the  maker's  death.  Mortimer  v,  Cham-  nesses  for  their  execution,  theirbelief  or 

bers,  63  Hun  (N.  Y.)  335.  reliance  in  the  statement  which  the  de- 

Where  a  party  had  seen  the  account  ceased  had  theretofore  made,  were  rele- 

book  of  the  opposing  party's  decedent,  vant  facts  within  their  own  knowledge, 

it  was  held  that  he  might  testify  to  an  and  which  the  deceased  could  not  have 

entry  which  he  saw  therein  in  the  hand-  known  nor  testified  to  himself.    If  he 

writing  of    the  deceased.    Carroll   v.  were, living,  he  could  not  have  contra- 

Davis,  9  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  60.  dieted  their  testimony  in  that  respect" 

Testimony  as  to  facts  learned  by  ob-  The  widow  of  a  testator,  who  is 
servation,  which  tend  to  show  testa-  named  as  a  legatee  in  his  will,  is  com- 
mentary capacity,  or  the  want  of  it,  petcnt  to  prove  that  his  will  was  found 
does  not  relate  to  a  personal  transaction  among  his  valuable  papers  after  his 
with  the  deceased.  Lamb  v.  Lamb,  105  death.  Cornelius  v,  Brawley,  109  N. 
Ind.  456;  Burkhart  f.  Gladish,  123  Ind.  Car.  542. 

337 '»  Severin  v.  Zack,  55  Iowa  28 ;  Sim  The  surviving  party  is  competent  to 

V,  Russell  (Iowa,  1894),  57  N.  W.  Rep.  prove  the  testimony  of  a  witness,  since 

601 ;  Williams  v,  Williams,  90  Ky.  28.  deceased,  given  at  a  former  trial  of  the 

Compare  Matter  of  McCarthy's  Will  cause.    Costen  v,  McDowell*  107  N. 

(Supreme  Ct.),  20  N.  Y.  Supp.  581.  Car.  546. 
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to  exclude  the  witness  it  should  be  made  to  appear  that  his  knowl- 
edge of  the  facts  to  which  he  proposes  to  testify  was  derived  from 
such  transaction  or  conversation  and  not  from  another  source.^ 
An  interested  party  is  competent  to  prove  the  handwriting  of  a 
deceased  person  if  his  knowledge  thereof  was  obtained  otherwise 
than  through  the  transaction  undergoing  investigation.*  The 
obligor  in  a  bond  may  testify  that  when  he  placed  it  in  the  hands 
of  an  agent  for  negotiation,  it  was  blank  as  to  the  name  of  the 
obligee  or  the  amount  of  the  obligation,  notwithstanding  the  obligee 
is  dead  at  the  time  of  the  trial.^  And  one  who  has  deposited 
bonds  indorsed  in  blank  for  safe-keeping,  may  testify  that  when 
they  were  deposited  there  was  no  name  in  the  indorsement,  not- 
withstanding the  custodian  and  alleged  assignee  thereof  is  dead 
at  the  time  the  witness  is  examined.*  Under  a  statute  which  ex- 
eludes  matters  which,  if  true,  must  have  been  equally  within  the 

In  Mississippi^  the  rule  stated  in  the  The  proponents  of  a  holographic  will 
text  does  not  obtain.  It  has  been  held,  maj  testify  that  the  will  is  in  the  hand- 
in  that  state,  that  a  judgment  debtor  is  writing  of  the  testator.  Martin  v,  Mc- 
not  competent,  after  the  death  of  the  Adams  (Tex.  1894),  27  S.  W.  Rep.  255. 
judgment  creditor,  to  impeach  the  judg-  A  widow  is  competent  to  prove  the 
ment  by  proving  that  no  summons  was  genuineness  of  her  deceased  husband's 
served  on  him ;  though,  under  the  law  signature,  on  information  which  she  re- 
ef the  state,  he  might  do  so  if  the  judg-  ceived  in  business  transactions  with 
ment  creditor  were  living.  Duncan  t;.  him  before  their  marriage.  Stillwell 
Gerdine,  59  Miss.  550.  f.  Patton,  108  Mo.  352. 

1.  Thompson  v.  Onlej,  96  N.  Car.  9;  But  in  replevin  to  recover  goods  al- 

Lockhart    v.  Bell,  86    N.    Car.  443 ;  leged  to  have  been  bought  from  the  de- 

90  N.  Car.  499;  Adams  v.  Allen,  44  fendant's  intestate,  it  was  held  that  the 

Wis.  93;   Woolverton  v.  Van  Syckel  plaintiff  was  not   competent  to  prove 

<N.  J.  1895),  31  Atl.  Rep.  603.  the  signature  of  the  deceased  to  the 

It  is  error  to  exclude  a  party  to  the  bill  of  sale  which  covered  the  transac- 

transaction  on  the  ground  that  the  other  tion.  Holliday  v,  McKinne,  22  Fla.  153. 

party  is  dead,  unless  it  is  clear  that  he  8.  Brower  v,   Hughes,  64  N.  Car. 

can  testify  to  no  material  facts  which  642 ;  Isenhour  v.  Isenhour,  64  N.  Car. 

are  not    within  the  inhibition  of  the  640. 

statute.    Card  v.  Card,  39  N.  Y.  317.  4.  In  Wadsworth  v.  Heermans,  85 

The  presumption  being  in  favor  of  N.  Y.  639,  affirming'  22  Hun  (N.  Y.) 

the    competency  of    the  witness,  the  455,  sub  nom.  Hill  v.  Heermans,  17  Hun 

burden  ison  the  party  objecting  to  show  (N.  Y.)  470,  the  plaintiff,  as  he  alleged, 

his  incompetency.    Alabama  Gold   L.  had  deposited  certain  bonds  indorsed 

Ins.  Co.  V.  Sledge,  62  Ala.  566;   Hen-  in  blank  with  the  defendant's  assignor 

dricks  v,  Kelly,  64  Ala.  388  ;'Dismukes  for  safe-keeping.   During  the  plaintiff's 

V.  Tolson,  67  Ala.  386;  Hill  v,  Helton,  absence  in  Europe,   the  name  of  the 

80  Ala.  528.  custodian  of  the  bonds  was  inserted  in 

But  in  Reynolds  v,  Reynolds,  45  Mo.  the  blanks,  and  he  assigned  the  bonds 

App.  627,  it  was  held  that  where  one  to  the  defendant  and  died  before  the 

party  to  a  contract  is  dead  and  the  commencement  of  the  action.    At  the 

other  party  offers  himself  as  a  witness  trial,   the  plaintiff  was    permitted    to 

in  his  own  behalf,  he  should  accompany  testify    that    when    he    deposited   the 

his  offer  by  a  showing  that  the  pro-  bonds  the  name  of  the  deceased  was 

posed  testimony  is  admissible  under  the  not  in  the  indorsements  or  anywhere 

statute.  else  in  the  bonds,  and  it  was  held  that 

S.  Rush  V.  Steed,  91  N.  Car.  226;  he  was  competent  to  give  such  testi- 
Sawyer  v,  Grandy,  113  N.  Car.  42;  mony.  The  court  said:  **We  do  not 
State  V,  Maxwell,  64  N.  Car.  715;  San-  think  the  inquiry  involved  any  person- 
key  V,  Cook  (Iowa),  47  N.  W.  Rep.  al  transaction  between  Hill  and  Fel- 
1077.  lows.     It   respected    merely  the  then 
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knowledge  of  the  deceased  and  the  witness,  a  distinction  is  made 
between  matters  within  the  personal  knowledge  of  the  deceased 
and  those  of  which  he  had  information  through  other  persons; 
that  is,  the  survivor  may  not  testify  to  matters  which  must  have 
been  within  the  personal  knowledge  of  the  deceased,  but  may  tes- 
tify to  matters  as  to  which  the  decedent's  testimony  would  be 
hearsay,  and,  therefore,  inadmissible  were  he  living.* 

The  surviving  party  may  testify  to  the  fact  that  he  had  a  con- 
versation with  the  deceased  at  a  certain  time  and  place,^  unless 

condition    of    the    bonds.    It    neither  at  another  time  with  the  name  of  Pel* 
affirmed   nor   negatived   any   personal  lows  out  ?     Did  not  the  dead  man  have 
transaction  between  the  two.    The  in-  enough  of  advantage  when  he  was  al- 
sertion  of  his  name  in  the  blank  might  lowed  to  reach  out  from  his  grave  and 
well  have  been  the  separate  and  in-  put  into  the  middle  of  this  trial  his  dec- 
dependent  act  of  Fellows,  and  not  in  laration    in    writing    that    he    owned 
and  of  itself  a  personal  transaction  be-  these  bonds?    The  spirit  and  purpose 
tween  the  two.     Whether  it  was  done  of  this  provision  of  the  code  is  equality, 
with  the  consent  or  without  the  con-  to  prevent  undue  advantage;  and  that 
sent  of  Hill,  because  of  a  transfer  by  purpose  should  be  kept  in  view  when 
him,  or  through  a  mistake  of  Fellows,  border  questions  arise  and  lines  of  die- 
would  have  involved  a  personal  transac-  tinction  are  to  be  drawn.     We  think 
tion  between  the  two.    Those  were  the  the  courts  below  applied  the  rule  fairly, 
material  inquiries  and  were  excluded,  and  committed  no  error  in  overruling 
That   the   name  was  not  in  the  bonds  the  objections."    See  also  Hill  v,  Heer- 
when  Hill  left  them  in  the  safe  amount-  mans,  17  Hun  (N.  Y.)  470. 
ed  only  to  a  description  of  the  bonds  1.  Wheeler  v.  Arnold,  ro  Mich.  304. 
and  indorsement  as  thus  left.     Neither  In  Ripley  v.  Seligman,  08  Mich.  190, 
in  its  essential  nature  nor  by  reason  of  the  court  said :  *^  In  applying  this  stat- 
the   proofs  did   it  involve  a  personal  ute,  care  should  be  observed  in  distin- 
transaction  between  the  two,  either  by  guishing  between  matters  equally  ivith* 
way  of    affirmation  or    denial.     Both  in  the  knowledge  of  the  deceased  and 
Hill's  knbwledge  and  Fellows*  act  were,  matters   within  his  information;  that 
in   their  essential   character,  separate  is,  to   distinguish   what  is  knowledge 
and   independent  of  each  other.     We  and  what  is  hearsay.     It  is  only  as  to 
must  enforce  the  rule  fairly,  but  draw  matters  within  the  knowledge  of  the 
the  line  somewhere.     It  is  not  always  deceased  that  the  opposite  party  is  not 
easy  to  do  so  with  entire  certainty  and  permitted  to  testify."     Compare  Lock- 
precision.    We    hesitate    less    in   this  hart  v.  Bell,  86  N.  Car.  443. 
case,  because  if  the  line  is  not  drawn  at  a.  Trimmier  v.   Thomson  (S.  Car. 
the  point  adopted,  it  is  difficult  to  see  1894),  19  S.  E.  Rep.  291. 
where  it  can   be  drawn  at  all.     Infer-  A  party  is  not  precluded  from  testi- 
ences  may  often  be  framed  out  of  the  fying  to  the  fact  that  he  had  conversa- 
most  independent    facts.     When  Hill  tions  with   the   deceased,    and  when, 
testified  that  he  bought  the  bonds  of  where,  and   in    whose    presence,  thejr 
Redbourn  and  put  them  among  his  own  were  had.     Williams  v.  Mower,  35  s. 
papers  in  the  safe,  it  might  be  said,  in-  Car.  206. 

lerentially,  to  negative  any  personal  In  Hier  v.  Grant,  47  N.  Y.  278, 
transaction  with  Fellows  by  which  the  Church,  C.  J.,  said  :  **The  question  to 
bonds  were  to  be  bought  for  him.  The  one  of  the  defendants  whether  he  had 
rule  must  be  applied  in  each  case  to  the  a  conversation  with  the  deceased  part- 
facts  as  they  arise,  but  without  pushing  ner,  Schnauber,  in  relation  to  selliog^ 
it  to  extremes  beyond  its  natural  ap-  Hoyt  tobacco,  was  not  obnoxious  to 
plication.  It  may  also  be  observed  the  objection  that  it  called  for  a  trans- 
that  there  is  great  justice  and  fairness  action  or  communication  between  dc- 
in  the  ruling  below.  The  assignee  de-  fendant  and  a  deceased  person.  The 
fending  was  allowed  to  show  the  condi-  fact  of  having  a  communication  v*^ 
tion  of  the  bonds  at  one  time  with  the  not  a  transaction  within  the  meaning  of 
name  of  Fellows  in.  Was  it,  then,  im-  the  code,  nor  was  it  a  communication, 
proper  for  Hill  to  show  their  condition  The  referee  sustained  the  objection  to 
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such  fact  becomes  the  material  question  at  issue,  as  where  it  is 
necessary  to  establish  it  in  order  to  corroborate  other  witnesses 
whose  testimony  is  insufficient  to  establish  the  cause  of  action  or 
defense.*     Testimony,  which  on  its  face  relates  to  an  independent 

fact,  should  be  excluded,  where  it  appears  that  the  fact  had  its 
origin  in,  and  directly  resulted  from,  a  personal  transaction  with 

a  person  since  deceased.*     But  one  party  may  testify  to  the 

the  question   calling  for   the  conver-  action    with    the  intestate  -which  the 

sation  and  allowed  the  witness  to  state  statute    renders    him   incompetent  to 

only  the  fact  that  he  had  one.  Although  give.      Code    of    1876,   §    3058.     The 

such  a  question  is  upon  the  threshold  testimony    then    was .  irrelevant    and 

of  forbidden  ground,  I  do  not  think  it  worthless,  or  it  was  prohibited  by  the 

violates  the  statute,  unless,  perhaps,  in  a  statute."     Citing  Tisdale  v.  Maxwell, 

case  where  the  mere  fact  of  a  conver-  58  Ala.  40.     Compare  Downey f.  An- 

sation  is  the  material  fact  to  be  proved,  drus,  43  Mich.  65. 
The  communication  made  was  the  im-        2.  Thus  in  Clift  v,  Moses,  112  N.  Y.- 

portant  fact  in  this  case,  and  the  cir-  426,  which  was  an  action  on  certain 

cumstance  that  a  conversation  was  had  promissory   notes  by  the   legal  repre- 

was  immaterial,  and  no  more  Impor-  sentative  of  a  deceased  payee,  the  de- 

taut  than  would   be  the  circumstance  fense  was  payment  to  the  deceased  in 

that  the  defendant  had  seen  Schnauber  his  lifetime,  and  it  was  held  that  the  de- 

on  a  certain  day.'*  fendant  was  incompetent  to  testify  that 

Where  an  architect  sued  the  personal  either  he  or  his  wife  had  possession  of 
representative  of  a  deceased  person  for  the  notes  prior  to  the  death  of  the 
the  price  of  certain  plans  which  he  had  payee.  The  court  said:  **  The  posses- 
prepared  for  him,  and  the  plaintiff  was  sion  by  the  defendant  or  by  his  wife  of 
permitted  to  testify  to  the  value  of  the  the  notes  prior  to  the  death  of  Pardee 
plans,  and  also  that  he  would  not  have  was  a  material  fact  on  the  main  issue 
drawn  them  without  being  requested  of  the  case.  Possession  of  a  thing  de- 
by  someone  to  do  so,  it  was  held  that  rived  from  another  is,  of  course,  a  per- 
he  should  not  be  allowed  to  testify  that  sonal  transaction  with  the  person  from 
he  had  a  conversation  with  the  dece-  whom  the  possession  was  derived, 
dent  about  the  plans,  as  it  might  be  in-  Proof  by  Moses  that  he  had  possession 
ferred  from  such  testimony  that  the  of  the  notes  prior  to  Pardee's  death  did 
decedent  requested  him  to  draw  them,  not  of  itself  necessarily  show  a  posses- 
Ellis  V.  Filon  (Supreme  Ct.),  33  N.  Y.  sion  derived  from  Pardee.  In  the  ab- 
Supp.  138.  sence  of  explanation,  this  possession 

1,  Hier  v.  Grant,  47  N.  Y.278;  Mav-  may  have  been  derived  from   Clift  or 

erick  v.  Marvel,  90  N.  Y.  656.  from  some  third  person   to  whom  the 

In  Killen  v,  Lide,  65  Ala.  505,  there  notes  had  been  transferred  by  Pardee 

was  some   evidence  tending  to  show  <&  Co.     But   before  Moses  was  called 

that  the  surviving  party  had  made  a  as  a  witness,  he  had  proved  by  his  wife 

settlement  with  the  deceased,  and  the  that  his  possession  came  from    Pardee 

survivor  was  called  to  testify  that  he  through  a  direct  personal  transaction 

was  present  with  the  deceased  and  the  between  Pardee  and  himself.     To  per- 

witness  at  the  time  and  place  referred  mit  Moses  to  testify  to  his   possession 

to,  but  it  was  held  that  he  was  incom-  of  the  notes  prior  to  Pardee's  death  or 

petent   to  give  such  testimony.    The  that  he  saw  them  in  his   wife's  hands 

court  said :  **  Lide,  who  is  alleged  to  was  equivalent  under  the  circumstances 

have  made  the  settlement  with  Killen,  to  permitting  him   to  testify  that  he 

was  dead,  and  this  suit  was  by  his  ad-  received  the  notes  from  Pardee ;  and 

ministratriz.     The  two  witnesses   re-  as  he  could  not  be  permitted  to  testify 

ferred  to  had  given  evidence  tending  to  directly  to  that  fact,  he  was  equally 

prove  a  settlement.    Any  fact  tending  incompetent  to  testify  to  a  possession 

to  aid  or  strengthen  their  evidence  of  which  was  the  inseparable  incident  and 

that  disputed  proposition  was  evidence  result  of  a  personal  transaction.    The 

tending  to  prove  its  truth,  or  it  was  statute  cannot  be  evaded  by  framing  a 

nothing.      If    it    tended  to   prove   its  question  which,  on  its  face,  relates  to  an 

truth,  then  it  was  evidence  of  a  trans-  independent  fact,  when  it  is  disclosed 
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other's  admissions  against  interest,  though  they  relate  to  a  trans- 
action or  conversation  with  a  deceased  person.* 

m.  Acts  and  Omissions  Causing  Death. — In  an  action  by 
an  administrator  to  recover  damages  for  the  wrongful  killing  of 
his  intestate,  the  defendant  may  not  testify  concerning  the  cause 
of  the  death.*  And  where  the  defendant  in  such  case  is  a  corpora- 
tion, the  officers  and  stockholders  thereof  are  not  competent  for 
the  defense.*  Where,  however,  the  right  of  action  is  given  by  the 
statute  directly  to  the  beneficiary,  and  the  damages  recovered  do 
not  fall  into  the  body  of  the  decedent's  estate,  for  distribution  by 
the  administrator,  it  has  been  held  that  the  defendant  may  testify 
to  the  circumstances  of  the  killing,  because  the  plaintiff  *s  cause  of 

by  other  evidence  that  the  fact  had  its  and  it  was  properly  received  and  con- 
origin  in,  and  directly  resulted  from,  a  sidered  by  the  trial  judge." 
.  personal  transaction."  Compare  Dovr-  8.  Sherlock  v.  Ailing,  44  Ind.  184; 
ney  v.  Andrus,  43  Mich.  65.  Hudson  v,  Houser,  123  Ind.  309.  Corn- 
in  Buie  V,  Scott,  107  N.  Car.  x8i,  it  ^are  Miller  v.  Dayton,  57  Iowa  424. 
was  held  that  the  payee  in  a  note  was  In  Forbes  v.  Snyder,  94  111.  378,  the 
not,  after  the  death  of  the  maker  and  court  said:  *' Defendants  were  offered 
thelossof  the  note,  competent  to  prove  as  witnesses  generally  as  to  matters 
the  date  thereof,  where  that  fact  had  anterior  to  the  death  of  Snyder,  and 
become  material  in  connection  with  were  held  incompetent.  This  ruling 
other  incidents  of  the  execution  of  the  we  hold  to  be  correct.  In  this  action, 
note.  the  adverse  party  sues  as  administrt- 
1.  In  Hirsh  v,  Auer  (N.  Y.  1895),  40  triz,  and,  in  such  case,  a  party  or  person 
N.  £.  Rep.  397,  which  was  an  action  interested  is  expressly  excepted  from 
against  the  beneficiary  named  in  a  cer-  the  operation  of  the  statute  allowing 
tificate  in  a  mutual  benefit  association,  parties  to  testify  on  their  own  motion 
by  the  children  of  the  insured,  to  re-  in  their  own  behalf.  But  it  is  insisted 
cover  the  proceeds  of  the  certificate,  that  this  clause  is  to  be  confined  to 
one  of  the  plaintiffs  was  permitted  to  cases  wherein  the  result  of  the  suit 
testify  to  an  admission  against  interest  must  be  to  increase  or  diminish  the 
made  by  the  defendant  and  to  give  the  estate  of  the  deceased  person,  and  that 
whole  conversation  on  the  occasion  of  the  damages  in  this  case  do  not,  in  any 
such  admission  which  had  reference  proper  sense,  constitute  a  part  of  the 
to  a  transaction  with  the  insured,  and  estate  of  deceased,  are  not  assets  for 
it  was  insisted  that  this  was  error  on  the  payment  of  debts  or  for  distribu- 
the  ground  that  such  evidence  must  be  tion  to  heirs  or  devisees.  It  is  true, 
excluded  under  section  829  of  the  Code  these  damages  are  not  strictly  any  part 
Civ.  Proc.  The  court,  however,  said :  of  the  estate,  but  they  constitute  a  fund 
**•  We  are  of  opinion  that  this  evidence  cast  upon  his  next  of  kin  by  means  of 
was  competent  as  tending  to  prove  an  his  death.  They  surely  come  within 
admission  of  Clara  Auer  against  her  the  letter  of  the  statute,  and,  in  our 
interest,  she  being  alive  at  the  time  of  judgment,  fall  within  its  spirit.  The 
the  trial.  This  was  not  an  effort  on  tongue  of  Snyder  is  silent  as  to  the 
the  part  of  the  plaintiffs  to  show  a  per-  events  which  led  to  his  death.  The 
sonal  transaction  or  communication  same  reasons  which  justify  the  limits- 
between  the  witness,  Mary  Ann  Hirsh,  tions  of  the  general  statute,  so  as  to 
and  her  father,  and,  consequently,  sec-  silence  adverse  parties  where  the  effect 
tion  829  of  the  code  has  no  application,  of  the  proceeding  is  to  increase  or 
It  was  competent  to  prove  this  admis-  decrease  the  estate,  seem  equally  co- 
sion  of  the  defendant,  Clara  Auer,  and,  gent  in  a  case  like  the  present" 
in  order  to  do  so,  the  entire  conversa-  8.  Consolidated  Ice  Mach.  Co.  v. 
tion  between  the  witness  and  defend-  Keifer,  134  111.  483,  affirming  26  III. 
ant  was  material  as  pointing  out  the  App.  466. 

nature  of   the  admission.    The    only  But  an   employee  of  the  company 

legal  effect  of  this  evidence  was    to  through  whose  alleged  negligence  the 

prove  the  admission  of  the  defendant,  death  of  the  plaintiff's  intestate  was 
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action  is  one  which  never  accrued  to  the  deceased  or  to  his  per- 
sonal representative  as  such.*  In  such  cases,  the  beneficiary, 
whether  a  party  to  the  action  or  not,  may  testify  for  the  plaintiflf.* 
n.  When  Called  by  the  Opposing  Party. — A  witness  who 

is  incompetent  to  testify  to  personal  transactions  or  communica- 
tions with  a  deceased  person,  upon  his  own  offer,  may  nevertheless 
be  called  and  examined  concerning  the  same  by  the  party  who 

has  the  right  under  the  statute  to  object  to  his  voluntary  testi- 
mony.^    In  such  case,  he  is  not  only  competent   but  may   be 

caused  is  a  competent  witness  notwith-  dren,  or  parents  of  the  deceased.     The 

standing  his  interest     Illinois  Cent.  R.  present  rieht  of  action  never  existed  in 

Co.  V.  Weldon,  52  111.  290.  favor  of  Weiand,  nor  during  his  life  did 

1.  Wallace  v.  Stevens,  74  Tex.  559.  it  exist  against  the  plaintiflF  in   error. 

In  Mann  v.  Weiand,  81*  Pa.  St.  256,  When  the  law  created  this  right  of  ac- 
the  court  said:  '*  The  fourth  assignment  tion  against  the  plaintiff  in  error,  it 
relates  to  the  competency  of  the  plain-  eave  it  to  the  defendant  in  error.  It 
tiffin  error  to  testifS'.  That  question  is  true  the  death  of  her  husband  was  an 
is  answered  bj  the  first  section  of  the  act  precedent  to  her  right  of  action ; 
act  of  April  15,  1869,  P-  L-  3^'  ^^  ^^'  ^^^  ^^  ^^  ^^^  negligence  of  the  plain- 
Clares,  *■  no  interest  nor  policy  of  law  tiff  in  error.  The  two  united  enacted 
shall  exclude  a  party  or  person  from  the  cause  of  action  and  gave  it  to  the 
being  a  witness  in  any  civil  proceed-  widow.  It  had  no  existence  prior  to 
i°S/  provided  {inter  alia)  *this  act  that  time.  It  originated  between  two 
shall  not  apply  to  actions  by  or  against  living  persons.  Each  is  now  a  party 
executors,  administrators,  or  guardians,  to  this  action.  The  learned  judge, 
nor  where  the  assignor  of  the  thing  or  therefore,  erred  in  not  permitting  the 
contract  in  action  may  be  dead,  except-  plaintiff  in  error  to  testify,  and  the 
ingin  issues  and  inquiries  devisavii  vel  judgment  must  be  reversed.'* 
non^  and  others  respecting  the  right  of  In  Hale  v.  Kearly,  8  Baxt.  (Tenn.) 
such  deceased  owner,  between  parties  49,  the  widow  brought  her  action  in 
claiming  such  right  by  devolution  on  the  name  of  the  administrator  after 
the  death  of  such  owner.'  This  action  presenting  proper  proof  that  he  re- 
is  not  by  or  against  an  executor,  ad-  fused  to  sue,  and  it  was  held  that  the 
ministrator,  or  guardian ;  nor  is  the  defendant  might  testify  in  his  own  be- 
assignor  of  the  thing  in  action  dead,  half  as  the  administrator  was  only  a 
There  is  no  assignment,  either  actually  nominal  party ;  the  widow  being  the 
or  constructively.  If  an  action  had  real  party  in  interest, 
been  brought  by  Weiand  to  recover  2.  Quin  v.  Moore,  15  N.  Y.  433; 
damages  for  injuries  he  had  sustained,  Strong  v.  Stevens  Point,  62  Wis.  255; 
it  would  have  survived  to  his  personal  Hale  v,  Kearly,  8  Baxt.  (Tenn.)  49 ; 
representatives,  under  the  i8th  section  Louisville,  etc.,  R.  Co.  v.  Thompson, 
of  the  act  of  April,  1851,  supra;  and  -  107  Ind.  442;  57  Am.  Rep.  120. 
after  his  death  the  plaintiff  in  error  8.  Thomas  v,  Thomas,  42  Ala.  120; 
would  nibt  have  been  competent  to  Chase  v.  Evoy,  51  Cal.  618;  Joss  v. 
testify  to  matters  which  occurred  dur-  Mohn,  55  N.  J.  L.  407;  Sconce  v. 
ing  the  life  of  Weiand.  This  action,  Henderson,  102  111.  376;  Ash  v.  Guie, 
however,  was  not  brought  by  him,  nor  97  Pa.  St.  493;  39  Am.  Rep.  818;  Boyd 
is  it  for  the  recovery  of  damages  for  v.  Conshohocken  Worsted  Mills,  149 
injuries  he  sustained ;  but  it  is  for  in-  Pa.  St.  363  ;  Leasman  v,  Nicholson ,  59 
juries  his  wife  sustained  by  his  death.  Iowa  259 ;  Treadwell  v.  Lennig,  50 
It  is  for  a  cause  of  action  her  husband  Fed.  Rep.  872  ;  Whitridge  v,  Whit- 
never  had.  It  arose  on  and  after  his  ridge,  76  Md.  54 ;  Bartlett  v.  Burden 
death,  and  accrued  to  his  widow.  In  (Ind.  App.  1894),  39  N.  E.  Rep.  175. 
case  of  injury  causing  death,  the  first  Where  the  parties  have  taken  each 
section  of  the  act  of  April  26,  1855  other's  depositions,  and  one  of  them 
(Pur.  Dig.  X094,  pi.  3),  withholds  the  dies  before  the  trial,  the  deposition  of 
right  of  action  from  the  personal  rep-  the  other  may  be  used  to  prove  facts  to 
resentatives  of  the  decedent,  and  gives  which  he  would  not  be  competent  to 
it  only  to  the    husband,  widow,  chil-  testify  upon  his  own  offer.    McDonald 
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compelled  to  testify.^  The  fact  that  he  is  called  and  examined 
by  his  opponent  concerning  matters  which  are  not  within  the  in- 
hibition of  the  statute,  does  not  render  him  competent  in  his  own 

behalf  to  give  testimony  which  would  be  excluded  were  he  to 
volunteer  as  a  witness  for  himself.*  He  may,  however,  explain 
the  testimony  drawn  from  him  by  the  questioning  of  his  adver- 
sary even  though  it  includes  a  transaction  or  conversation  with  a 
deceased  person.' 

V.  Woodbury,  65  How.  Pr.  (N.  Y.  Su-  only  as  to  facts  to  which  he  was  per- 
preme  Ct.)  236.  fectly  competent  to  testify.  He  was 
If  the  party  protected  by  the  statute  not  asked  as  to  any  transaction  or  con- 
makes  a  misuse  of  his  right  to  cross-  versatton  with  the  testator." 
examine  his  adversary,  thereby  elicit-  The  fact  that  the  witness's  examina- 
ing  conversations  between  him  and  the  tlon  by  the  opposing  party  shows  a 
deceased,  he  cannot  prevent  the  witness  transaction  between  nim  and  the  de- 
from  giving  his  version  of  them,  ceased  will  not  of  itself  qualify  him  to 
Stevens  v.  Brown,  12  111.  App.  619.  testify  to  a  conversation  with  the  de- 

1.  Dudley   v.   Steele,    71    Ala.    423;  ceased    concerning    such    transaction. 
Chase  v.  Evoy,  51  Cal.  618;  Roberts  v.  Corning  v.  Walker,  100  N.  Y.  547. 
Briscoe,  44  Ohio  St.  596.  8.  Beardslee  v.  Reeves,  76  Mich. 661 ; 

2.  Hopkins  v.  Bowers,  108  N.  Car.  Lilley  v.  Mutual  Ben.  L.  Ids.  Co.,  93 
298;  Sumner  v.  Candler,  92  N.  Car.  Mich.  1(3;  Smith's  Appeal,  52  Mich. 
634;  Armfield  z;.  Col  vert,  103  N.  Car.  419;  Michigan  Sav.  Bank  v,  Butler, 
147;  Perry  x\  Mulligan,  58  Ga.  479;  98  Mich.  381;  Niccolls  t».  Esterly,  16 
Lahey  r.  Heenan,  81  Pa.  St.  185;  Kan.  32;  Metz  v.  Snodgrass,  9  W.  Va. 
Tretheway  v.  Carey  (Minn.  1895),  ^^  ^^\  Roberts  v,  Briscoe,  44  Ohio  St. 
N.  W.  Rep.  815.  596;  Jackson  v.  Munford,  74  Tex.  104; 

In  Miller  v.  Montgomery,  78  N.  Y.  Foster  v,  Hess  (Minn.  1894),  59  N.  W. 

285,  the  court,  speaking  of  a  witness  Rep.  193;   Hackstalf  v.  Hackstaff  (Su- 

who  had  been  called  by  the  opposing  preme  Ct.),  31  N.  Y.  Supp.  11. 

party,  said  :  **  Either  party  had  the  right  In   Re    Dunlap's   Estate,  94  Mich, 

to  call  him  and  have  him  sworn;  and  17,   the  court  said:   "In   the  present 

either  party  had  the  right  to  examine  case,  the  widow  was  not  only  called  to 

him  as  to  all  matters  to  which  he  was  the  witness  stand  in  the  probate  court, 

competent  to  testify ;  and  by  such  ex-  interrogated  fully  as  to  the  transaction 

amination  they  waived  nothing.     Bv  between    herself    and    husband,   and 

examining  him"^  as  to  matters  for  which  asked   to  make  out  a   list  giving  the 

he  was  competent,  a  party  would  not  history  of  the  notes,  but  she  was  called 

be  bound  to  permit  him  to  testify  as  to  to  the  stand  in  the  circuit  court,  asked 

matters  for  which  he  was  incompetent,  to  produce  the  remaining  notes,  which 

By  producing  him  as  a  witness,  a  party  she  did,  her  attention  was  called  to  the 

would  not  certify  that  he  was  compe-  list  which  she  had  made,  and  the  same 

tent  to  testify  as  to  all  matters  perti-  was  identified,  and  introduced  in  e^-i- 

nent  to  the  issue  on  trial.  A  party  may  dence.    This  list  showed  that  several 

put  his   lawyer  or   physician   on    the  of  the  notes  had  been  renewed  during 

stand  as  a  witness  to  testify  to  certain  the  lifetime  of  her  husband,  and  after 

facts,  and  yet  the  adverse  party  could  the  date  of  the  alleged  gift ;  that  sev- 

not,  upon  cross-examination,  question  eral  of  these  renewal  notes  had  been 

the  witness  as  to  professional  commu-  taken  in  her  husband's  name,  and  that 

nications  or  disclosures  excluded  by  the  others  had  been  paid  to  her  since  her 

general  rules  of  taw.    But  a  party  may  husband's    death,    and     the    amounts 

waive  his  objections  to  the  incompetent  appropriated  hy  her.    The  other  testi- 

evidence  in  several  ways.     He  may  do  mony  brought  out  upon  her  examina- 

it  by  himself  inquiring  as  to  the  forbid-  tion  by  counsel  for  the  heirs  cannot  be 

den  transactions  or  conversations.    If  said  to  have  been  confined  to  admissions 

he  does  this,  the  opposite  party  may  made  by  her  after  the  death  of  her  hus- 

inquire  as  to  the  same  matters.    But  band.      This    widow's  disability  was 

here  Pollock,  upon  his  examination  on  waived  not  only  in  the  probate  court 

behalf  of  the  contestants,  was   asked  but  in  the  circuit    The  heirs  could  not 
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When  the  personal  representative  of  a  deceased  person  sues 
one  with  whom  his  decedent  had  dealings  for  an  accounting,  he 
calls  the  defendant  to  testify  within  the  meaning  of  the  rule.* 
But  in  a  suit  by  a  surviving  partner  for  a  partnership  accounting, 
the  plaintiff  is  not  competent  to  testify  in  his  own  behalf.*  And 
in  a  suit  for  an  accounting  inter  vivos,  an  order  that  the  defend- 
ant attend  and  be  examined  touching  the  account,  will  not  au- 
thorize his  examination,  should  the  plaintiff  die  after  the  entry  of 
the  order  and  before  the  examination.*  If  a  party  who  has  the 
right  to  object  to  the  testimony  of  a  witness,  calls  him  and  ex- 
amines him  concerning  matters  within  the  inhibition  of  the  stat- 
ute, it  seems  that  the  witness  may,  on  his  own  offer,  testify  at  a 
subsequent  trial  of  the  cause,  but  such  offer,  when  he  proposes 
to  testify  to  presumably  prohibited  matters,  should  be  accompa- 
nied by  a  showing  that  his  testimony  at  the  former  trial  related  to 
matters  which  occurred  during  the  lifetime  of  the  deceased.^    A 

be  allowed  to  go  into  matters  equally  to  his  credit  and  not  to  his  competency, 
within  the  knowledge  of  the  deceased,  Packer  v.  Noble,  103  Pa.  St.  1S8. 
so  far  as  they  deemed  necessary  to  2.  Graham  v.  Howell,  50  Ga.  203. 
charge  her  with  these  notes,  and  then  And  it  has  been  held  that,  upon  a  bill 
revive  her  disability,  so  as  to  prevent  for  an  account  by  the  representatives 
her  from  giving  the  entire  history  of  of  a  deceased  partner,  against  the  sur- 
the  transaction,  and  thus  explain  what  viving  partners,  the  latter  are  not  corn- 
had  been  drawn  out  by  counsel  for  the  petent  witnesses  in  their  own  behalf, 
heirs."  Sangston  v.  Hack,  52  Md.  173. 

If  a  party  is  examined  by  his  adver-  8.  Halsted  v,  Tyng,  29  N.  }.  Eq.  86. 

sary  as  to  a  part  of  a  transaction  with  4.  In  Bair  v.  Frischkorn,  151  Pa.  St. 

the  decedent,  he  may  then  testify  as  to  466,  the  court  said:  '*  Frederick  Frisch- 

the  rest  of  it  in  his  own  behalf.    Nic-  korn,  one  of  the  defendants,  was  called 

colls  V.  Esterly,  16   Kan.  32;  Warren  by  them  to  prove  that  he  had  an  arrange- 

V.  Adams,  19  Colo.  5x5.  ment  with  plaintiff's  intestate,  George 

If  an  executor  or  administrator  calls  Bair,  by  which  any  payments  made  to 
the  opposing  party  to  testify  to  mat-  him  were  to  be  credited  on  the  note  in 
ters  within  the  inhibition  of  the  statute,  controversy ;  that  several  payments  were 
he  does  not  thereby  waive  his  right  to  accordingly  made  thereon,  etc.  Plain- 
object  to  the  testimony  of  the  husband  tiff  *s  objection  that  the  witness  is  incom- 
er wile  of  such  party.  Gilbert  v.  petent  because  he  is  a  party  to  the 
Swain,  9  Ind.  App.  88.  record  was  sustained  by  the  court;  and 

1.  In  Bowen  v.  Bowen,  17  R.  I.  738,  thus  arose  the  only  question  presented 
the  court,  among  other  things,  said  :  by  this  record.  In  this  action  by  the 
"  In  an  accounting,  the  first  step  is  for  administratrix  of  George  Bair,  the  de- 
the  master  to  require  the  accounting  fendants  were /n'm^iyiiiciV  incompetent 
party  to  present  an  account  under  to  testify  to  any  arrangement  or  con- 
oath.  This  may  properly  be  regarded  tract  with  her  intestate.  It  was,  there- 
as  done  at  the  instance  of  the  party  fore,  incumbent  on  them  to  overcome 
whose  suit  renders  the  taking  of  an  the  prima  facie  incompetency  of  their 
account  necessary,  and  the  party  pre^  witness  by  presenting  facts,  the  effect 
senting  the  account  may,  therefore,  in  of  which  would  be  to  remove  the  dis- 
so  doing,  properly  be  regarded  as  testi-  qualification ;  for  example,  if  they  had 
fjring  upon  the  call  of  his  opponent,  been  able  to  show  that  on  a  former  trial 
and  hence  as  not  within  the  prohibition  the  same  witness  was  called  by  plaintiff 
contained  in  the  proviso  to  Public  to  prove  transactions  between  her  in- 
Statutes  of  iP>(<M/«/f/aif<^,ch.  214,  §33."  testate  and  himself,  the  effect  would 

And  in  such  suit,  the  fact  that  one  of  have  been  to  accredit  the  witness  and 

the  defendants  is  presumably  a  friendly  thus  remove  his  prima  facie  disqualifi- 

witnets  for  the  complainant  goes  only  cation.     Recognizing  the  fact  that  it 
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party  to  an  action  may  not,  however,  call  and  examine  one  who 
appears  to  be  an  opposing  party,  but  who  is  in  fact  identified 
with  him  in  interest  where  the  proposed  testimony  relates  to 
transactions  or  conversations  with  a  deceased  person,  the  rights 
of  whose  estate  are  in  conflict  with  those  of  the  witness.* 

o.  Competency  of  Representative. — Since  it  is  the  purpose 
of  these  provisos  to  enabling  acts  to  protect  the  estates  of  de- 
ceased and  insane  persons  from  the  apprehended  danger  of  false 
testimony  by  the  surviving  or  sane  party  to  the  contract  or  cause 
of  action,  it  follows  that  the  testimony  of  the  personal  represent- 
ative given  in  behalf  of  the  estate  which  he  represents  does  not 
fall  within  the  mischief  intended  to  be  prevented.  Consequently, 
the  general  rule  is  that  one  who  sues  or  defends  in  a  representa- 
tive capacity  may  give  any  evidence  in  his  own  behalf  which  is 
not  open  to  objection  on  grounds  other  than  that  here  under  con- 
sideration.'   But  in  some  jurisdictions  the  prohibition  extends  to 

-was  incumbent  on  them  to  do  so,  the  Reeve  v,  Crosby,  3  Redf.  (N.  Y.)  74; 

defendants,  as  part  of  their  offer,  pro-  McDonough  v.  Loughlin,  20  Barb.  (N. 

posed  to  show  that  on  a  former  trial  of  Y.)  238;  Cadj  xk  Breonan  (Supreme 

this  case,  viz.,  June  Term,   1891,  the  Ct.)*  31  N.  Y.  Supp.  190;  McCartne/ 

witness  was  called  by  the  plaintiff  as  if  v,    Spencer,  26    Kan.   62;    Jaquith  v, 

under  cross-examination  and  was  asked  Davidson,  21    Kan.  341 ;    Jackson   r. 

questions,  and  answered  them,  and  that  Jackson,  40  Ga.  150;  Mclntjre  v,  Mel- 

thereb/  the  plaintiff  made  him  a  com-  drim,  40  Ga.  490;    Flowers   v,  Flow- 

petent  witness  to  testif  j  to  all  matters  ers,  92  Ga.  688;  Bradley  v.  Kavansgh, 

occurring  in  the  lifetime  of  George  Bair.  12  Iowa  273;  Stiles  v.  Botkin,  30  Iowa 

The  inference  thus  drawn  by  the  de-  60;  McNamara  v.  New  Melleray  Corp., 

fendants  is  a  non  sequitur  from  any  of  88  Iowa  502;  Thompson  v.  Humphrey, 

the  averments  contained  in  their  offer.  83  N.  Car.  416;  Johnson  v,  Heald,33 

It  does   not  appear  therein   that  the  Md.  352;  Robnett  v.  Robnett,  43  III 

questions  propounded  to  and  answered  App.  191.    Compare  Orendorff  v.  Utz, 

by  the  witness  related  to  anything  oc-  48  Md.  298. 

curring  in  the  lifetime  of  George  Bair.  A  surviving  partner  is  not  a  repre- 

If  it  did  so  appear,  the  offer  would  be  sentative  of    his  deceased  co- partner 

self-sustaining;    but  it  does  not.     For  within  the  meaning  of  this  rule.  Holmes 

aught  that  is  stated  in  the  offer,  the  v.  Brooks,  68  Me.  416. 

questions  may  have  related  to  some-  The  executor  named  in  a  will  is  a 

thing  that  occurred  since  George  Bair's  competent  attesting  witness  if  he  takes 

decease,  and  as  to  which  the  witness  no  beneficial  interest  under  the  will, 

was  fully   competent  to  testify.     We  Stewart  v,  Harriman,  56  N.  H.  25;  22 

have  no  right  to  assume  that  they  re-  Am.  Rep.  408;  Children's  Aid  Soc.  v. 

lated  to  anything  else."  Loveridge,  70  N.Y.  387;  Rugg  v.  Rugg, 

1.  Cupp  V,  Ayers,  89  Ind.  60;  Cor-  83  N.  Y.  592;  Loder  v.  Whelpley,  in 

derey  v.  Hughes,  6  111.  App.  401 ;  Wein-  N.  Y.  239. 

stein  V.  Patrick,  75  N.  Car.  346;  Mason  And  the  fact  that  he  may  be  entitled 

V.  McCormick,  75  N.  Car.  263 ;  80  N.  to  commissions  for  his  services,  does 

Car.  244;  GuUey  v.  Macy,  84  N.  Car.  not    render    him    incompetent   as  to 

434;  Owens  V,  Phelps,  92  N.  Car.  231;  transactions  and  communications  with 

McCartin  v,  Traphagen,  43  N.  J.  Eq.  the  testator.     Matter  of  Wilson's  WUI, 

323;    Trabue    v.    Turner,    10    Heisk.  103   N.  Y.  374;    Reeve  v.  Crosby,  3 

(Tenn.)447;  Aymett  t;.  Butler,  8  Lea  Redf.    (N.   Y.)    74;     McDonough   v. 

(Tenn.)  453;  Hill  v.  McLean,  10  Lea  Loughlin,  20  Barb.  (N.  Y.)  238. 

(Tenn.)   X15;    Hubbell  t;.  Hubbell,   22  It  has  been  held  that  the  election  of 

Ohio  St.  208.  the  personal   representative  to  testify, 

a.  Dow  V.  Merrill,  65  N.  H.  107;  Mc-  will  cure  the  error  of  previously  permit - 

Laughlin  v,  Webster,  141    N.  Y.  76;  tin^  the  other  party  to  testify  over  his 

Mills   V,  Davis,  41   Hun  (N.  Y.)  415;  objection.    Dow  v,  Merrill,  65  N.  H. 
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both  parties  to  the  action  or  proceeding,  and  the  personal  repre- 
sentative may  not  testify  to  acts  or  declarations  of  his  decedent 
when  the  effect  of  his  testimony  would  be  to  increase  the  assets 
of  the  estate.*  Where  the  personal  representative  acts  in  his  in- 
dividual right  against  the  interest  of  the  estate,  as  in  the  settle- 
ment of  a  personal  claim  of  his  own  against  the  estate,  or  of  his 
account,  or  where  he  resists  a  claim  by  the  estate  against  him,  he 
stands  on  the  same  footing  as  other  interested  witnesses,  and  his 
testimony  should  be  excluded  so  far  as  it  relates  to  personal 
transactions  or  communications  between  himself  and  his  dece- 
dent* 

107.  But  in  Church  v.  Howard,  79  N.  an  executor  or  administrator  to  verify 
Y.  415,  reversing-  17  Hun  (N.  Y.)  5,  the  account  of  his  administration  by  his 
the  contrary  was  held.  Compare  Roth's  oath,  and  to  submit  to  examination  on 
Estate,  150  Pa.  St.  368.  oath  before  the  probate  court  upon  any 
A  party  who  derives  title  from  a  de-  matter  relating  to  his  account,  do  not 
ceased  person,  may  testify  to  a  person-  make  him  a  competent  witness  gener- 
al transaction  with  such  deceased  per-  ally  in  his  own  behalf.  Gen.  Stats.,  ch. 
son,  though  the  statute  prohibits  the  98,  §  9;  Bailey  v.  Blanchard,  la  Pick, 
opposing  party  from  doing  so.  Lyon  (Mass.)  166.  The  competen<rjr  of  the 
V.  Whittaker,  77  Hun  (N.  Y.)  107.  appellant   in   this  case,  therefore,  de- 

1.  Alder  v.  Pin,  80  Ala.  351 ;  Dun-  pends  upon  the  statutes  making  parties 
lap  V.  Mobley,  71  Ala.  103;  Stringfel-  to  the  record  competent  witnesses.  The 
low  v.  Montgomery,  57  Tex.  349 ;  Den-  General  Statutes,  ch.  131,  ^  14,  by 
bo  V,  Wright,  53  Ind.  226 ;  Hobbs  v,  which  parties  in  all  civil  actions  and 
Russell,  79  Ky.  61.  proceedings,  including  probate  and  in- 

2.  Tuck  V,  Nelson,  62  N.  H.  469;  solvency  proceedings  and  suits  in  equity, 
Perkins  v,  Perkins,  58  N.  H.  405;  are  admissible  as  competent  witnesses 
Pulcher  v.  Mandell,  83  Ga.  715;  Stan-  for  themselves  or  any  other  party,  con- 
ford  V,  Murphy,  63  Ga.  410;  Tichenor  tains  the  exception  that  *  where  one  of 
V,  Tichenor,  43  N.  }.  £q.  163 ;  Smith  v,  the  original  parties  to  the  contract  or 
Burnet,  34  N.  J.  £q.  219;  35  N.  T.  Eq.  cause  of  action  in  issue  and  on  trial  is 
314;  Matter  of  Kellogg,  104  N.  Y.  648;  dead,  or  is  shown  to  the  court  to  be  in- 
Kimroel  v.  Shroyer,  28  W.  Va.  505;  sane,  the  other  party  shall  not  be  ad- 
Gricr  v,  Cagle,  87  N.  Car.  377 ;  White-  mitted  to  testify  in  his  own  favor.'  The 
sides  V.  Green,  64  N.  Car.  307 ;  Davis  purpose  of  this  exception  is  to  exclude 
V,  Tarver,  65  Ala.  98 ;  Strange  v,  a  party  to  the  record  from  testifying  in 
Graham,  56  Ala.  614;  Sanderson  v,  his  own  favor  when  the  other  party  to 
Sanderson,  17  Fla.  820;  Hyneman's  the  contract  or  cause  of  action  in  issue 
Estate,  II  Phila.  (Pa.)  135;  Breneman's  is  incapable  of  testifying  against  him. 
Estate,  65  Pa.  St.  298;  Smith  v.  Hay,  Chamberlin  v.  Chaml>erlin,  4  Allen 
152  Pa.  St.  377;  Preble  v.  Preble,  73  (Mass.)  184;  Brown  v,  Brightman,  11 
Me.  362;  Troup  v.  Rice,  55  Miss.  278;  Allen  (Mass.)  226.  The  appellant  was 
Goodwin  v,  Goodwin,  48  Ind.  584.  not  a  competent  witness  within  the  let- 

"  In  such  case,  the  executor  acts  suo  ter  or  spirit  of  this  statute.    The  con- 

jure^  and  against  the  interest  of  the  tract  or  cause  of  action  in  issue  and  on 

creditors,  legatees,  heirs,  and  all  per-  trial  was  his  claim  for  services  alleged 

sons  interested  in  the  estate ;  whereas,  to  have  been  rendered  by  him  to  the 

in  all  other  cases  he  is  trustee  for  them,  testatrix  in  her  lifetime.     If  the  claim 

and  is  supposed  to  be  the  proper  party  had  been  made  against  the  estate  of  the 

to  defend  the  estate  against  groundless  deceased  by  any  other  person  than  the 

and  unjust  demands.     It  follows  that  executor,  it  must  have  been  prosecuted 

in  case  of  his  own  claim,  any  party  ad-  by  action  at  law,  in  which  the  claimant 

versely  interested  may  appear  and  op-  could   not   have  testified   in   his   own 

pose,    and    in    like    manner    appeal.'*  favor.    An  executor  having  a  demand 

Shaw,  C.  J.,  in  Willey  v.  Thompson,  9  against  his  testator  cannot  proceed  by 

Met  (Mass.)  336.  action  at  law  because  he  cannot  sue  him- 

In   Ela   V.   Edwards,  97   Mass.  318,  self,  but  the  appropriate  manner  of  pre- 

Gray,  J.,  said  :  ''The  statutes  requiring  senting  his  claim  for  adjudication  is  to 
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As  a  rule,  where  both  parties  are  such  in  a  representative  ca- 
pacity, either  of  them  may  testify  as  to  transactions  with  his 

charge  it  in  his  probate  account,  of  trator,  and  the  surviving  party  is  pro- 
which  notice  is  given,  so  that  any  per-  hibited  from  testifying,  not  against  the 
son  interested  in  the  estate  may  appear  administrator  personally,  but  against 
and  dispute  it.  .  .  .  The  party  plain-  the  estate  which  he  represents.  When 
tiff  to  the  contract  in  issue  and  on  trial,  an  administrator  is  a  party  in  his  oflfi- 
as  well  as  the  plaintiff  of  record,  was  cial  capacity,  he  may  testify  and  permit 
the  appellant  in  his  individual  right,  the  adverse  party  to  testify  at  his  elec- 
The  party  defendant  was  the  estate  of  tion,  because  he  represents  the  estate  of 
which  the  appellant  was  executor,  but  the  deceased  party,  and  the  statutory 
which  was  necessarily  represented  in  exception  being  for  the  benefit  of  the 
this  proceeding  by  the  party  objecting  estate,  the  administrator  may  vraive  it ; 
to  the  appellant's  claim.  The  statute  but  when  the  administrator  acts  in  his 
regulating  the  competency  of  parties  to  individual  right  and  against  the  interest 
the  record  as  witnesses  applies  equally  of  the  estate,  as  in  the  case  of  the  settle- 
to  probate  proceedings  and  to  actions  at  ment  of  his  personal  claim  or  admtnis- 
law.  The  fact  that  the  appellant  was  trat ion  account,  he  stands  like  any  other 
obliged  to  make  his  individual  claim  by  party  claiming  adversely  to  the  estate, 
stating  it  in  his  account  rendered  to  the  In  such  cases,  the  estate  is  the  defend- 
court  of  probate,  instead  of  in  a  decla-  ant  and  is  necessarily  represented  by  the 
ration  in  an  action  at  common  law,  parties  opposing  the  claim  as  creditors, 
save  him  no  right  to  testify  in  his  own  heirs,  or  legatees,  and  £he  administrator 
favor,  since  the  death  of  the  person  cannot  testify  as  a  matter  of  right." 
whom  he  alleged  to  have  made  the  Citing'  Perkins  v.  Perkins,  58  N.  H. 
contract  which  was  the  foundation  of  405;  Ela  t'.  Edwards,  97  Mass.  318; 
his  claim.  As  the  appellant,  in  seeking  Preble  v,  Preble,  73  Me.  362. 
the  allowance  of  this  item  in  his  ac-  An  executrix  is  not  competent  to 
count,  was  prosecuting  a  claim  in  his  prove  the  gift  of  a  chattel  to  her  by  her 
private  behalf,  and  not  acting  or\\y  in  deceased  husband.  Sherman  v,  Lanier, 
a  representative  capacity,  he  was  not  39  N.  J.  £q.  349. 

made  a  competent  witness  by  Statutes  A  guardian  may  not  testify  against 

1864,  ch.  304,  ^  I.''  his  ward  in  an  action  or  proceeding  in- 

In  Tuck  V,  Nelson,  62  N.  H.  471,  the  volving  the  guardian's  management  of 

court  said:  **  The  question  presented  is  the  ward's  estate.  Garwood  v.  Cooper, 

whether  the  plaintiff  should  have  been  13  Heisk.  (Tenn.)  loi. 

permitted  to  testify  as  to  the  under-  A  trustee  is  not  competent  to  testify 

standing  between  him  and  his  wife  as  to   transactions   between   himself  and 

to  the  ownership  of  the  shares  of  stock  his    cestui   que    trust,  since  deceased, 

of  which  she  had  the  legal  title,  either  Taylor's   Appeal    (Pa.    1887),   xi   Atl. 

as  matter  of  right  or  discretion  to  pre-  Rep.  307. 

vent  injustice.     It  is  said,  in  Moore  v.  In  a  proceeding  to  require  an  execu- 

Taylor,  44  N.  H.  375,  and  affirmed  in  tor  to  disclose  assets,  the  executor  is 

Chandler  v,  Davis,  47  N.  1^464,  that  not  competent  as  to  facts  occurring  be- 

the  design  of  the  provision  in  the  stat-  fore  the  death  of  the  testator,    ^ooxh 

ute  which  excludes  the  survivors  from  v,  Tabbemor,  23  111.  App.  173. 

testifying  against  the  estate  of  a  de-  But  the  rule  excluding  the  testimony 

ceased  party  is  to  place  the  parties  up-  of  an  executor  does  not  apply  in  an  in- 

on  equal  footing  and  not  allow  the  liv-  quiry  incidental  to  taking  an  account 

ing  party  to  a  trade  or  transaction  to  in  which  no  decree  can  be  rendered. 

be  a  witness  in  relation  to  it  when  the  Duchesse  d'Auxy  v.  Soutter,  38  Fed. 

other  party  to  the  same  transaction,  be-  Rep.  733. 

ing  dead,  cannot  testify.  An  applica-  But  in  a  hearing  of  a  probate  appeal 
tion  of  this  test  to  the  present  case  from  a  decree  accepting  the  account  of 
shows  it  to  be  clearly  within  the  reason  an  executor,  he  is  a  competent  witness 
and  spirit,  if  not  within  the  strict  letter,  to  prove  the  payment  of  a  legacy  to  a 
of  the  statute.  This  exception  to  the  legatee  since  deceased.  Granger  v. 
general  rule  allowing  parties  to  testify,  Bassett,  98  Mass.  462 ;  Bassett  v.  Gran- 
was  intended  for  the  protection  of  the  ger,  103  Mass.  177. 
estate  of  the  deceused  party  and  not  for  And  he  may  testify  as  to  matters 
the  personal  advantage  of  the  adminis-  within   his  knowledge  in   favor  of  a 
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adversary's  decedent.^  But  under  some  statutes,  which  in  terms 
exclude  a  party  when  the  opposing  party  is  an  executor  or  ad- 
ministrator, both  parties  are  Excluded  in  such  cases.' 

p.  Rebuttal  of  Representative's  Testimony. — When  a 
personal  representative,  or  other  party  who  is  entitled  to  claim 
the  protection  of  the  statute  against  the  testimony  of  the  surviv- 
ing or  sane  party  to  a  contract  or  cause  of  action,  takes  the  wit- 
ness stand  himself,  and  testifies  to  a  transaction  or  conversation 
between  his  adversary  and  the  deceased  or  insane  person  repre- 
sented in  the  action  or  proceeding,  this  opens  the  door  to  the  sur- 
viving or  sane  party  to  such  transaction,  who  may,  in  turn,  be  a 
witness  in  his  own  behalf  concerning  such  matters.^  But  in  such 
case,  he  should  not  be  permitted,  over  the  objection  of  his  adver- 
sary, to  testify  to  any  matters  within  the  inhibition  of  the  statute, 
except  those  related  by  the  legal  representative  of  the  deceased 
or  insane  party  to  the  transaction  in  controversy.*  And  the  fact 
that  the  personal  representative,  without  testifying  himself,  called 

claimant  against  the  estate  of  his  Johnson  v.  Heald,  33  Md.  352;  Mat- 
decedent.  White's  Estate,  13  Phila.  thews  v.  Hoagland,  48  N.  J.  Eq.  455 ; 
(Pa.)  387.  McCartin  v.  McCartin,  45  N.  J.  Eq. 

1.  Haines  v.  Watts,  55N.J.  L.  149;  265;   Zane   v.    Fink,    18  W.  Va.  754; 

Penny  v.  Croul,  87  Mich.  15;  Duryea  Robnett  v.  Robnett,  43  III.  App.  191. 

V.  Granger,  66  Mich.  593 ;  Buckingham  Where   the  heirs  at   law,  being  the 

V,  Wesson,  54  Miss.  526;  Kenyon   v.  real  parties  in  interest,  have  testified, 

Pcirce,  17  R.  I.  794;  Colvin  v.  Pnillips,  the  opposing  party  may  testify  in  re- 

25  S.  Car.  328.  buttal.      Parkerson   v,   Burke,   59   Ga. 

In  an  action  by  an  administrator  100;  Greenwood  v.  Henry  (N.  ].  1894), 
against  another  administrator  of  the  28  Atl.  Rep.  1059;  Dowis  v,  Elliott 
same  estate  in  another  jurisdiction,  the  (Ky.  1895),  '9  S.  W.  Rep.  142. 
defendant  is  a  competent  witness  in  his  If  a  defendant  who  is  really  a  plain- 
own  behalf.  Stearns  v.  Wright,  51  N.  tiff  in  interest  testifies  in  behalf  of  the 
H.  600.  plaintiff  as  to  transactions  with  a  de- 

S.  Bowie  V.   Bowie,    77   Md.     311;  ceased   person,  his  co-defendants  may 

Schmid  V.  Kreismer,  31  Iowa  479.  Com-  take  the  stand  in  rebuttal.    Redman  v, 

fare  Gennerich  v,  Ulrich   (Supreme  Redman,  70  N.  Car.  257. 

Ct.),  12  N.  Y.  Supp.  353.  Where  the  testimony  of  the  adminis- 

8.  Dow   V.  Merrill,  65   N.    H.    107;  trator  is  of  a  negative  character,  as  that 

Ballou  V.  Tilton,  52  N.  H.  605 ;  Cous-  the  transaction  with  his  decedent  did 

ins  V,  Jackson,  52  Ala.  262 ;  Wilcox  v,  not  occur  within  his  knowledge,  it  will 

Corwin,  50  Hun  (N.  Y.)  425;  Mitchell  not  let  in  the  testimony  of  the  other 

V.    Cochran  (Supreme  Ct.),  10  N.  Y.  party  concerning  the  alleged  transac- 

SupQ.  545;  Sweet  v.  Low,  28  Hun  (N.  tion.     In  re  Edwards*  Estate,  58  Iowa 

Y.)   432;  Lewis  V.  Merritt,  98  N.  Y.  431 ;  Rudolph  r.  Underwood,  88  Ga. 664. 

306;   McLaughlin  v.  Webster,  141   N.  If  the  executor  testifies    simply  to 

Y.  76;  Burnett  v.  Savage,  92  N.  Car.  identify  his  testator's  account  books, 

10;  Murphy  v,  Ray,  73  N.  Car.  588 ;  the  opposing  party  is  not  thereby  ren- 

Wilcy  V,  Morse,  30    Mo.  App.  266;  dered  competent  to  testify  generally  in 

Wade    V.    Hardy,    75    Mo.    394;     St.  the   case.    Sheehan   v.  Hennessey,  65 

Charles  First  Nat.  Bank  v.  Payne,  iii  N.   H.  loi ;  Benjamin  v.  Dimmiclc,  4 

Mo.    291 ;  Roberts  v.  Briscoe,  44  Ohio  Redf.  (N.  Y.)  7. 

St.  596;  Rankin  v.  Hannan,  38  Ohio  St.  4.  In  re  Roth's  Estate,  150  Pa.  St. 

438;  Eaves  v.  Harbin,  12  Bush  (Ky.)  261 ;  Hall  v.  Otis, 77  Me.  122  ;  Burleigh 

445;  Hurley  v.  Lockett,  72  Tex.  262;  v.   White,  64    Me.    23;    Williams    v. 

Hudson  V,  Hudson,  87  Ga.  678;  Ham-  Cooper,  113  N.  Car.  286;  Sumner  v, 

mond  V,  Drew,  61  Ga.  189;  Bailey  v.  Candler,  92  N.  Car.  634;  Armfield  t/. 

Keyes,  52  Iowa  90;  Ivers  v.  I  vers,  61  Colvert,  103  N.  Car.  147;  Johnson  v, 

Iowa  721;  Kelton  v.  Hill,  59  Me.  259;  Heald,  33  Md.  352;  Martin  v,  Hillen, 
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disinterested  witnesses  to  prove  a  transaction  or  conversation  be- 
tween the  deceased  and  the  opposing  party  to  the  action^  is  not 
sufficient  to  let  in  the  latter  s  testimony  concerning  the  same,^ 

142  N.  Y.  140;  Brown  v.  Burgett  (Su-  of  such  transaction  and  communication, 
preme  Ct.),  15  N.  Y.  Supp.  942 ;  Cope-  The  object  and  intent  of  the  restriction 
land  V.  Koontz,  125  Ind.  126;  Hardin  v.  placed  upon  the  survivor  of  those  en- 
Taylor,  78  Ky.  593 ;  Donlevy  v»  Mont-  gaged  in  personal  dealings  and  trans- 
gomery,  66  111.  227;  Connelly  v.  Dunn,  actions  from  giving  evidence  in  relation 
73  111.  220 ;  Zane  v.  Fink,  18  W.  Va.  thereto,  will  be  accomplished  if  it  is 
754;  Rhodes  v,  Ptsly,  36  Minn.  392;  limited  to  cases  which  preclude  him 
Clarity  v.  Sheridan  (Iowa,  1894),  59  N.  from  giving  such  evidence  when  it  is 
W.  Rep.  52;  McCartin  v.  McCartin,  offered  for  the  purpose  of  establishing 
45  N.  ].  Eq.  265.  See  also  In  re  Brown's  an  affirmative  cause  of  action  or  de- 
Estate  (Iowa,  1894),  60  N.  W.  Rep.  659.  fense.  It  is  difficult  to  lay  down  any 
In  Lewis  v.  Merritt,  98  N.  Y.  206,  an  general  rule  which  shall  cover  all  pos- 
executor  sued  for  the  conversion  of  sible  transactions,  but  it  is  safe  to  say, 
certain  notes  which  he  claimed  as  the  when  a  party  gives  material  evidence 
property  of  the  estate;  the  defense  as  to  extraneous  facts  which  may  or 
being  that  the  testatrix  had  given  them  may  not  involve  the  negation  or  affir- 
to  the  defendant.  The  executor  took  mation  of  the  existence  of  a  personal 
the  stand  and  testified  that  the  notes  transaction  or  communication  with  a 
were  kept  in  a  tin  trunk  under  the  bed  deceased  person,  that  the  adverse  party, 
of  the  testatrix ;  that  he  saw  them  there  although  precluded  from  directly  prov- 
the  morning  before  her  death ;  that  ing  the  existence  of  such  communica- 
upon  examining  the  trunk,  the  next  tion  or  transaction,  may  give  evidence 
morning,  he  found  that  they  had  been  of  extraneous  facts  tending  to  contro- 
abstracted  ;  and  that  they  were  after-  vert  his  adversary's  proof,  although 
ward  found  in  the  possession  of  the  de-  those  facts  may  also  incidentally' involve 
fendant,  who  refused  to  surrender  them,  the  negation  or  affirmation  of  such  per- 
The  defendant  then  offered  to  testify  sonal  communications  or  transactions." 
that  he  did  not  take  the  notes  from  any  Neither  the  representative  of  a  de- 
trunk  or  any  person,  and  that  he  had  ceased  person,  nor  the  guardian  of  an 
possession  of  them  several  days  before  infant,  should  be  permitted  to  waive 
the  death  of  the  testatrix.  It  was  held  the  provisions  of  the  statute  otherwise 
that  he  should  have  been  permitted  to  than  by  testifying  himself.  McHugh 
give  this  testimony.  The  court  said  :  v,  Dowd,  86  Mich.  4x2 ;  Lloyd  v.  Ki»- 
"The  excluded  evidence  did  not  pur-  wood,  112  111.  338 ;  Johnston  t».  John- 
port  to  be  admissible,  nor  was  it  offered,  ston,  138  111.  385  ;  Martin  v.  Smith,  25 
for  the  purpose  of  establishing  an  af-  W.  Va.  587;  Rose  v.  Brown,  11  W. 
firmative  defense ;  but  it  is  claimed  to  Va.  122. 

have   been   competent,  as   tending  to  1.  Redding  r.  Godwin,  44  Minn.  355; 

overthrow  a  fact  upon  which  plaintiff's.  Webster  v.  Le  Compte,  74  Md.  249; 

cause  of  action  solely  rested,  and  which  McKenna  v.  Bolger,  49  Hun  (N.  Y.} 

was  testified  to  by  the  plaintiff  alone.  2^9;  DeVerry  v,  Schuyler  (Supreme 

While,  of  course,  it  is  not  competent  Ct.),  8  N.  Y.Supp.  221 ;  Hard  f.  ^Ash- 

for  a  party,  when  called  as  a  witness  in  ley  (Supreme  Ct.),  18  N.  Y.  Supp*.  413; 

his  own  behalf  against  one  representing  Skelton  v.   Richardson,  77    Ga.   546; 

the  deceased  i>erson,  to  testify  affirma-  Bushee  v,  Surles,  77  N.Car.  62:  Bum- 

tivel}'  as  to  any  transaction  or  commu-  ham  v,  Mitchell,  34  Wis.  117;  Canaday 

nication    had,  personally,    with    such  v.  Johnson,  40  Iowa  587 ;  Ring  r.  Jami- 

deceased  person,  or  whether  a  particu-  son,  66  Mo.  425;  Brice  v.  Hamilton,  12 

lar  interview  between  them  took  place  S.  Car.  32;  Ruckman  v,  Alwood,  71  IlL 

or  not,  unless  his  adversary  is  first  ex-  163;  Fountain  v.  Linn  (N.  J.  1895)*  31 

amined  in  reference  thereto,  or  the  evi-  Atl.  Rep.  982. 

dence  of  the  deceased  person  given  on  In  Miller  v.  Cannon,  84  Ala.  63,  the 
some  former  occasion  is  proved  on  the  court  said  :  "  When  the  case  falls  ex- 
trial,  yet  this  does  not  necessarily  and  pressly  within  either  of  the  exceptions 
under  all  circumstances  exclude  the  for  which  the  statute  makes  provision, 
evidence  of  the  surviving  party  when  it  neither  a  partj'  to  the  record  norany- 
tends  to  negate  or  affirm  the  existence  one  else  having  a  vested  pecuniary  in- 
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though  he  may  testify  to  any  matters  not  directly  involving  a 
transaction  with  the  deceased,  in  order  to  contradict  witnesses 
for  the  other  side,  notwithstanding  such  facts  may  tend  to  prove 
or  negative  an  alleged  transaction  with  the  deceased.^ 

Where  the  personal  representative  introduces  evidence  of  dam- 
aging admissions  made,  out  of  the  presence  of  the  deceased,  by 
the  surviving  party  to  a  transaction,  the  latter  may  disprove  or 

terest  id  the  result  of  the  suit  can  tea-  ative  of  a  deceased  person,  is  precluded 

tifj  against  the  estate  of   a  deceased  from  te8tif)'tng  to  any  transaction  or 

party,    first,   as    to    (that    is,    directly  conversation  had  between  himself  and 

relating  to)  any  transaction  with,  or  such  deceased  person,  unless  the  evi- 

statement    by,   the  deceased,  involved  dence  of  the  deceased  person  relating 

in  the  issue  on  trial;  second,  that  testi-  to  such  conversation  or  transaction  has 

mony  whose  direct  office  and  purpose  been  taken  and  read  on  the  trial  by  the 

are  to  corroborate  or  weaken,  strength-  adverse  party,  or  unless  such  represent- 

en  or  rebut,  other  evidence  g^ven  of  ative  has  produced  a  witness  who  has 

such  transaction  with,  or  statement  by,  testified  in  regard  to  such  transaction  < 

decedent,  is  equally  within  the  reason  or  conversation.    This  case  falls  within 

and  spirit  of  the  prohibition.'*     Citing  the  exception  of  the  statute.    The  ad- 

Tisdale  v.  Maxwell,  58  Ala.  40;  Mc-  ministrator  introduced  evidence  on  the 

Crary  v.  Rash,  60  Ala.  374;  Alabama  trial  to  show  that  McNeal  had  never 

Gold  L.  Ins.  Co.  V.  Sledge, 62  Ala.  566;  paid  the  note;  he  even  proved  state- 

Boykin  v.  Smith,  65  Ala.  294;  Killen  ments,  made   by  his   intestate   in    his 

V.  Lide,  65  Ala.  505 ;  Dismukes  v.  Tol-  lifetime,  after  tne  date  of  the  alleged 

son,  67  Ala.  386;  Goodlett  r.  Kelly,  74  payment  and  not  in  the  hearing  of  the 

Ala.  213.  plaintiff,  that  the  note  was  unpaid.     It 

A   party   will   not    be    permitted  to  was  not  until  after  such  evidence  had 

contradict  a  disinterested   witness  for  been   received   that    the  plaintiff  was 

his  opponent  by  giving  his  own  version  allowed   to  give   the  testimony  com- 

of  a  transaction  with  the  deceased,  to  plained  of.     It  related  to  the  identical 

which  such  witness  has  testified.  Bushee  transaction     had    with    the    deceased, 

V.  Surles,  77  N.  Car.  62.  which  the  witnesses  for  the  administra- 

And  the  fact  that  such  witness  acted  tor  had  testified  in  regard  to,  and  was, 

as  an  interpreter  for  the  deceased,  who  therefore,  competent.' 

could    not  speak   the  language  of  the         And,  in  Pennsylvania^  the  survivor 

surviving  party,  is  immaterial.     Burn-  was  made  competent  in  rebuttal  of  the 

ham  V.  Mitchell,  34  Wis.  117.  testimony  of  a  third  person  by  the  act 

But  if  the  transaction  was  with  the  of  June  11,  1891,  P.  L.  287.     See  In  re 

executor  himself,  the  other  party  may  Roth's  Estate,  150  Pa.  St.  269. 

testify  to  it  in  rebuttal  when  the  execu-         1.  Pinney   v.  Orth,   88   N.   Y.  451 ; 

tor  has   proved  it   by  a  disinterested  Lewis  v,  Merritt,  98  N.  Y.  206;  Mc- 

witness.  Straubher  v,  Mohler,8o  III.21.  Kenna  v.  Bolger,  37  Hun  (N.  Y.)  526; 

And  if  the  executor  or  administrator  Gorham  v.  Price,  25  Hun  (N.  Y.)  11 ; 

calls  an  agent  of  the  deceased,  through  Wadsworth    v,   Heermans,   85   N.  Y. 

whose  fraud  the  contract  is  alleged  to  639;  Haverty  v.  Alcott,  57  Iowa  171; 

have  been  procured,  to  prove  a  transac-  Miller  v.  Dayton,  57  Iowa  423 ;  Koenig 

tion  with  tne  deceased,  the  other  party  v.  Katz,  37  Wis.  153. 

may  testify  thereto  on  his  own  behalf.        Thus,  where  a  witness  has  testified 

Butz  V,  Schwartz,  135  III.  x8o.  to  the  making  of  an  agreement  in  his 

In  Nebraska^  it  appears  that  a  party  presence,  the  surviving   party  to   the 

may  testify  to  a  personal  transaction  alleged  agreement  may  testify  that  he 

with    his  opponent's    decedent   in  re-  never    made    such   agreement    in   the 

buttal  of  testimony  thereto  by  a  disin-  presence  of  the  witness.     Webster  v. 

terested  witness.     Thus,  in  Parrish  v.  Bearinger,   72    Mich.  630;    Pinney   f. 

McNeal,  36  Neb.  728,  the  court  said  :  Orth,  fe  N.  Y.  447. 

"Under  the  provisions  of  section  329        But  he  may  not  testify  that  he  never 

of  the  code,  a  person  having  a  direct  made  the  agreement  at  all.     Haughey 

legal  interest  in  the  result  of  a  suit  in  v.  Wright,  12  Hun  (N.  Y.)  179;  Chad- 

which  the  adverse  party  is  the  represent-  wick   v.  Fonner,  69  N.  Y.  404.    See 
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explain  them  by  his  own  testimony.*  In  some  jurisdictions,  how- 
ever, this  privilege  of  the  survivor  is  confined  to  admissions 
claimed  to  have  been  made  after  the  probate  of  the  will,  or  the 
appointment  of  the  administrator.*    The  rules  above  stated  apply 

also    sufra^    this     title,    Independent  witnesses  who  testified  to  them  are  not 

Facts.  parties  to  the  record,  parties  in  interest, 

1.  Smithes   Appeal,    52   Mich.    415;  or  agents  of  the  deceased,  the  surviving 

Donlevy  v.  Montgomery,  66  111.  227 ;  party  is  not  competent  to  explain  or 

Stonecipher  v.  Hall,  64  III.  121;  Cousins  disprove  them.    Ruckman  v,  Alwood, 

V.  Jackson,  53  Ala.  262  ;  Merrill  v.  Pin-  71  111.  163. 
'icy,  43  Vt.  605.  Proof  by  an  executor  of  admissions 

In  Penn  v.  Oglesby,  89  111.  1x0,  it  of  his  adversary  tending  to  show  his 
was  urged  that  the  survivor  was  not  liability  to  the  estate,  does  not  open  the 
competent  to  contradict  or  explain  the  way  to  the  survivor  to  testify  to  con- 
admission  given  in  evidence  because  it  versations  with,  or  admissions  by,  the 
was  made  in  the  lifetime  of  the  intes-  decedent.  Rhodes  v.  Pray,  36  Minn.  392. 
tate,  but  the  court  said  the  objection  2.  Lincoln  f.  Lincoln,  12  Gray 
was  untenable.  To  the  same  effect  is  (Mass.)  45;  Wade  v.  Hardy,  75  Mo. 
Burnham  v.  Mitchell,  34  Wis.  118.  400;  Leeper  v,  Taylor,  iii  Mo.  312. 

In  Smith's  Appeal,  52  Mich.  415,  it  A  party  should  not  be  prohibited 
appeared  that  the  representatives  of  an  from  testifying  as  to  acts  and  statements 
estate  had  examined  the  plaintiff  con-  attributed  to  him  after  the  probate  of  the 
cerning  her  claim  and  had  rejected  it  will  or  the  appointment  of  the  admin- 
before  she  began  the  action.  Upon  the  istrator.  Brown  v,  Foster,  112  Mo.  297; 
trial,  they  put  in  evidence  her  state-  Wade  v.  Hardy,  75  Mo.  400,  </wfl//r<?r- 
ments  upon  such  examination  as  ad-  ing  Ring  v.  Jamison,  66  Mo.  424,  and 
missions  against  interest.  It  was  held  Wood  v.  Matthews,  73  Mo.  4S2,  in  so 
that  she  was  competent  to  testify  to  the  far  as  they  are  in  conflict  with  this  rule, 
whole  transaction  concerning  which  A  survivor  cannot  be  prevented  from 
such  statements  were  made.  The  court  testifying  as  to  an  admission  claimed 
said  :  "  Wherea  party  whose  testimony,  to  have  been  made  by  him  after  the  ap- 
if  objected  to,  would  be  excluded  under  pointment  of  an  administrator,  though 
the  provisions  of  the  statute  (2  How.  his  testimony  may  necessarily  destroy 
Stat.,  §  7545)  is  giving  testimony  in  a  the  evidential  value  of  an  admission 
cause,  and  the  opposite  party  calls  out  proved  to  have  been  made  by  him  be- 
facts  equally  within  the  knowledge  of  fore  such  appointment.  Thus,  mCronan 
the  deceased,  and  afterwards  seeks  to  x;.  Cotting,  99  Mass.  334,  the  court  said: 
prove  the  statements  so  made  under  "At  the  trial,  the  plaintiff  was  examined, 
oath  in  a  controversy  between  the  same  without  objection  to  his  competency  as 
parties,  as  admissions,  he  must  be  held  a  witness,  to  testify  as  to  matters  occur- 
to  have  waived  the  inhibition  of  the  ring  since  the  appointment  of  the  de- 
statute  and  the  witness  may  testify  fully  fendant  as  administratrix.  And  the 
in  respect  to  the  subject-matter  of  the  only  objection  of  the  defendant  now 
admission,  although  it  be  equally  with-  open  to  her,  is  that  he  was  permitted 
in  theknowledge  of  the  deceased.  When,  to  testify  to  a  fact  existing  before  such 
therefore,  in  this  case,  the  defendant  appointment,  to  wit,  his  want  of  knowl- 
had  placed  the  commissioners  on  the  edge  of  the  existence  of  certain  errors 
witness  stand  and  proved  the  admis-  in  the  accounts  between  himself  and 
sions  made  by  Mrs.  Smith  in  her  testi-  the  intestate.  The  defendant  relied  on 
mony  given  before  them  relative  to  the  acknowledgments,  made  by  the  plaintiff 
payment  of  the  note  and  the  checks,  it  both  before  and  after  the  death  of  the 
was  competent  for  Mrs.  Smith  to  testify  intestate,  of  the  balance  claimed  to  He 
relative  to  the  same  subject-matter  due  from  him  to  the  estate.  It  was 
that  the  note  had  not  been  paid,  and  it,  competent,  if  the  plaintiff  is  to  be  re- 
was  error  for  the  court  to  strike  out  garded  as  coming  within  the  terms  of 
suchtestimony,  or  exclude  her  evidence  the  last  clause  of  the  proviso  in  the 
upon  the  points  covered  by  such  ad-  statute  making  parties  witnesses,  for 
missions."  him  to.  deny  or  explain  such  admissions 

Where  the  admissions  were  made  in  made  since  the  appointment  of  the  ad- 

the  presence  of  the  deceased,  and  the  ministratrix.    Gen.  Stats.,  ch.  131, 4  '4- 
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only  when  the  personal  representative  testifies  voluntarily.  A 
party  who  is  disqualified  under  the  statute,  cannot  render  himself 
competent  by  calling  the  personal  representative  and  eJtamining 
him  concerning  a  transaction  between  himself  and  the  deceased.^ 
And  when  the  representative  takes  the  stand  voluntarily,  but  does 
not,  in  his  examination  in  chief,  testify  to  any  transaction  or  con- 
versation between  the  deceased  and  the  opposing  party,  the  latter 
cannot  render  himself  competent  to  testify  to  matters  within  the 
inhibition  of  the  statute,  by  eliciting  testimony  concerning  the 
same  from  the  witness  upon  cross-examination.' 
q.  Where  the  Decedent's  Testimony  Is  Preserved. — If, 

after  issue  joined,  the  deposition  of  one  of  the  parties  is  taken, 
and  he  dies  before  the  trial,  the  introduction  of  such  deposition 
in  evidence,  by  his  personal  representative,  will  open  the  way  to 
the  opposing  party  to  testify  to  all  matters  concerning  which  the 
deponent  has  testified.*  And  if  the  testimony  of  a  party,  since  de- 
ceased, given  at  a  former  trial  of  the  cause,  is  read  in  evidence  against 

The  weight    of    any  such    admission  his  direct  examination,  and  hence,  the 

would  be  entirely  taken  away  if  made  evidence  offered  was  competent.     We 

in  ignorance  of  an  existing  error  in  the  think   the  testimony  offered  was   not 

account.     And    this  fact  the  plaintiff  competent  on  any  such  ground.    The 

may  testify  to,  although  it  should  inci-  defendant  was  not  required  to  examine 

dentally  Impair  the  effect  of  admissions  the  witness  in  order  to  explain  his  tes- 

made  before  the  death  under  the  same  timony  upon  the  direct  examination  by 

conditions  of  ignorance.    The  plaintiff  introducing  evidence  as  to  the  declara- 

cannot  be  deprived  of  the  right  to  ex-  tions  of  Mr.  Corning,  sr.,  and,  by  doing 

plain  the  latter  admissions  because  such  so,  did  not  open  the  door  to  the  intro- 

explanation    must    necessarily  qualify  duction  of  conversations  had  by  him 

former  statements."  with  a  deceased   person.     Even   if    it 

In  Indiana^  the  survivor  is  not  com-  may  be  assumed  that  this  testimony  re- 

petent  to  testify  in  denial  of  admissions  lated  to  the  same  subject  in  regard  to 

proved  against  him  to  have  been  made  which  the  plaintiff  had  given  evidence, 

even  after  the  death  of  the  testator  or  it  was  not  given  by  the  plaintiff  in  his 

intestate,  unless  he  is  required  by  the  own  behalf  so  as  to  authorize  a  contra- 

court  to  testify.     Froman  v.  Rous,  83  diction  of  the  same.     It  was  drawn  out 

Ind:  94.  on  a  cross-examination  by  the  defend- 

1.  Herrington  v,  Winn  (Supreme  ant's  counsel,  and  cannot,  therefore,  be 
Ct),  14  N.  Y.  Supp.  612;  Dawv.  Vree-  considered  to  have  been  given  on  be- 
land,  30  N.  J.  Eq.  542  ;  Joss  v.  Mohn,  half  of  the  plaintiff  and  for  that  reason 
55  N.  J.  L.  407 ;  Harvey  V.  HiJliard,  47  could  not  properly  be  contradicted. 
N.  H.  551 ;  Terry  v.  Ragsdale,  33  There  is  no  rule  which  authorizes  a 
Gratt.  ( Va.)  342;  Cake  v.  Cake,  162  party  to  contradict  evidence  given  by 
Pa.  St.  584.  his  adversary  as  to  a  transaction  with  a 

But  he  is  not  bound  by  the  testimony  deceased  person,  which  he  has  himself 

of  his  opponent  even  when  he  calls  him  introduced,  and  the  code  does  not  pro- 

himself,  as  such  examination  is  in  the  vide  for  any  such  case.    The  testimony 

nature  of  a  cross-examination,  and  he  being  introduced  by  the  defendant  him- 

mayintroduce  disinterested  witnesses  to  self,  he  was  not  authorized  to  contra- 

contradict  him.     Mason  v.  Poulson,  43  diet  it  by  showing  an  interview  with  a 

Md.  161.  deceased  party  in  relation  to  the  same 

2.  In  Corning  v.  Walker,  100  N.  Y.  subject.'*  To  the  same  effect  is  Wil- 
547,  affirming   28   Hun  (N.  Y.)  435,  Hams  v.  Cooper,  113  N.  Car.  386. 

the  court   said:    "It  is  claimed    that  8.  Allen  v,  Chouteau,  102  Mo.  309; 

what  plaintiff  testified  to  on  the  cross-  Nixon  v.  McKinney,  105  N.  Car.  33 ; 

examination  was  necessary  to  explain  Monroe  v,  Napier,  52  Ga.  385 ;  Hatton 

what  he  had  previously  testified  to  on  v,  Jones,  78  Ind.  466;  Zane  v.  Fink,  18 
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W.  Va.  693 ;  Macdonald  v,  Woodbury,  testimony  is  read  to  the  jury,  shall  the 
30  Hun  (N.  Y.)  35;  Rice  v.  Motley,  34  other  party  to  the  contract  then  be 
Hun  (N.  Y.)  143;  Runnels  v.  Belden,  excluded  from  giving  his  version  of  it 
51  Tex.  48;  Shruford  v,  Chinski  (Tex.  because  the  other  party  is  dead  at  the 
Civ.  App.  1894),  26  S.  W.  Rep.  141;  time  of  the  trial  ?  Would  such  a  con- 
Bingham  f.  Lavender,  2  Lea  (Tenn.)  48.  struction  of  the  statute  be  in  accord- 
In  Mumm  V,  Owens,  2  Dill.  (U.  S.)  ance  with  the  reason  and  spirit  there- 
477,  Dillon,  J.,  said  :  "Johnson,  before  of  ?  It  may  be  within  the  strict  letter 
his  death,  was  examined  as  a  witness  in  of  the  statute,  but  it  is  no  more  'within 
his  own  behalf,  and  his  examination  the  reason  and  spirit  of  it  than  the  law 
was  reduced  to  writing  in  the  form  of  which  enacted  that  whoever  drew  blood 
a  deposition,  and  this  deposition  has  in  the  streets  should  be  punished  with 
been  read  in  evidence  by  the  plaintiff,  the  utmost  severity,  when  it  was  held 
Now,  Is  the  defendant  under  these  cir*  that  the  law  did  not  extend  to  the 
cumstances  precluded  from  testifying  surgeon  who  opened  the  vein  of  a  person 
to  the  matters  covered  by  Johnson's  evi-  that  felt  down  in  the  street  with  a  fit. 
dence  as  contained  in  the  deposition  The  drawing  blood  in  the  streets  by 
read  to  the  jury  ?  Under  the  act  of  Con-  the  surgeon  was  within  the  strict  letter 
gress  of  July  2,  1864  (i^  Stat,  at  L.  351,  of  the  law,  but  not  within  the  reason 
^  3),  and  of  March  3, 1865  (lb.  533,  §  i ),  or  spirit  of  it.  So,  in  this  case,  if  the 
it  is  my  opinion  that  the  defendant  complainant  had  not  offered  in  evi- 
should  be  allowed  to  testify  if  the  plain-  dence  the  testimony  of  Mrs.  Vamer, 
tiff  insists  upon  keeping  the  testimony  taken  in  her  lifetime,  in  relation  to  the 
of  his  intestate  before  the  jury.  The  contract,  the  defendants  would  not  have 
first  act  above  cited  makes  parties  com-  been  competent  witnesses  to  testify  in 
petent  witnesses  in  all  civil  cases,  and  their  own  favor  in  relation  to  it.  But 
the  second  act  does  not  pronounce  an  as  the  complainant  offered  and  read  in 
absolute  disqualification  against  the  liv-  evidence  her  testimony  in  relation  to 
tng  party  when  the  adverse  party  is  an  the  contract  taken  in  her  lifetime,  then 
administrator,  but  enacts  that  he  shall  to  have  excluded  the  testimony  of  the 
not  be  allowed  to  testify  against  the  defendants  because  she  was  dead  at  the 
other  as  to  any  transaction  with,  or  trial  would  not  have  been  in  accord- 
statement  by,  the  testator  or  intestate,  ance  with  the  reason  and  spirit  of  the 
unless  called  to  testify  thereto  by  the  statute,  and  the  court  did  not  err  in  ad- 
opposite  party,  or  required  to  testify  mitting  their  testimony  under  the  facts 
thereto  by  the  court.  In  this  case,  the  of  the  case  before  it.  It  was  the  duty 
intestate  has  testified  and  his  testimony  of  the  court  to  give  the  statute  a  rea- 
ls before  the  jury.  To  exclude  the  de-  sonable  construction.'* 
fendant  from  giving  his'  version  of  the  Where  an  executor  puts  in  evidence 
same  transaction  would  be  manifestly  an  entry  in  his  decedent's  account  book, 
unfair  and  in  contravention  of  the  pur-  showing  an  advancement  to  a  son  who 
pose  and  spirit  of  the  legislation  of  claims  a  distributive  share  of  the  estate. 
Congress."  that  is  such  testimony  of  the  deceased 
In  Mpnroe  v,  Napier,  52  Ga.  388,  as  will  qualify  the  son  to  explain  the 
the  court  said:  **  In  this  case  Mrs.  circumstances  attending  such  advance- 
Varner  was  dead  but  her  testimony  had  ment.  Marsh  v.  Brown,  18  Hun  (N. 
been   taken  by  interrogatories  before  Y.)  319. 

her  death  which  were  offered  and  read  In  Keran  v.  Trice,  75  Va.  690,  the 
in  evidence  by  the  complainant,  in  contrary  was  held.  It  there  appeared 
which  she  fully  stated  her  version  and  that  the  deposition  of  one  of  the  parties 
understanding  of  the  contract  at  the  was  taken  and  he  was  cross-examined 
time  It  was  made.  What  is  the  reason  by  the  other.  The  deponent  died  be- 
and  spirit  of  this  statute,  and  whaf  fore  the  trial,  and  after  his  death  the 
motive  had  the  legislature  in  the  enact-  deposition  of  the  other  party  was  taken, 
ment  of  it?  The  reason,  spirit  and  In-  At  the  trial,  the  deposition  of  the  de- 
tention of  the  statute  is,  that  when  one  ceased  party  was  offered  and  received 
of  the  parties  to  the  contract  is  dead,  in  evidence.  It  was  held  that  the  dep- 
and  cannot  give  his  version  of  the  con-  osition  of  the  survivor  was  not  admis- 
tract,  the  other  party  thereto  shall  not  sible  on  the  ground  that  he  was  incom- 
be  admitted  to  testify  in  his  own  favor,  petent  when  it  was  taken.  The  court 
If,  however,  the  party  who  is  dead  did  intimated  that  the  deposition  might 
testify  while  in  life  fully  in  relation  to  have  been  received  if  it  had  been  taken 
the  contract,  as  in  this  case,  and  her  after  the  amendment  of  the  law  by 
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the  opposing  party,  he  may  be  sworn  in  his  own  behalf,  and  may 
testify  in  rebuttal  of  the  testimony  so  read.*  But  in  neither  case 
may  he  testify  to  matters  of  the  prohibited  class,  except  such  as 
are  contained  in  the  testimony  of  the  deceased.* 

It  has  been  held  that  where  the  testimony  of  a  deceased  party 
has  been  preserved,  and  may  be  used  in  evidence,  the  surviving 
•  party  is  competent  to  testify  as  to  the  matters  included  in  the 
decedent's  testimony ;  *  but,  on  the  contrary,  it  has  been  held 
that  he  may  not  testify  to  matters  within  the  inhibition  of  the 
statute,  unless  the  decedent's  testimony  is  first  read  in  evidence.* 

Acts  1876,  1877,  ch.  198,  256,  but  held  monj  of  both  or  neither  should  be  con- 
that  those  acts  were  not  retrospective.  sidered.  Scott  v.  McCann,  76  Md.  47. 
1.  Robbtns  v.  Pultzs,  48  N.  Y.  Super.  Proof  of  the  declarations  of  a  deceased 
Ct.  510;  Strickland  v,  Hudson,  55  Miss,  person  made  out  of  court  is  not  putting 
235.  his  former  testimony  in  evidence  with- 
If,  in  an  action  against  a  firm,  one  of  in  the  meaning  of  the  rule.  Lyon  v. 
the  partners  dies  pendente  lite  and  his  Ricker,  141  N.  Y.  225. 
testimony  at  a  former  trial  of  the  cause  2.  Allen  v.  Chouteau,  102  Mo.  309; 
is  read  in  evidence  against  the  surviv-  Robbins  v.  Pultzs,  48  N.  Y.  Super.  Ct. 
ing  partner,  the  latter  may  testify  con-  510;  Zane  v.  Fink,  18  W.  Va.  693; 
cerning  the  transaction  to  which  such  Hatton  v.  Jones,  78  Ind.  471 ;  Furbush 
testimony  related.  Potts  i\  Mayer,  86  v.  Barker,  38  Neb.  i ;  40  Neb.  129. 
N.  Y.  302.  But  the  death  of  a  party  during  the 
But  the  surviving  party  cannot  ren-  trial  is  no  ground  for  striking  out  the 
der  himself  competent  by  putting  the  portion  of  an  opposing  party's  testi- 
former  testimony  of  his  deceased  ad-  mony  which  was  given  before  such 
versary  in  evidence.  Walker  v.  Tay-  death.  Comins  v.  Hetfield,  80  N.  Y. 
lor,  43   Vt.  612;  Miller   v.  Adkins,  9  261. 

Hun  (N.  Y.)  9.  8.  Stone  v.  Hunt,  114  Mo.  66;  Hay- 

And  if  he  introduces  in  evidence  a  den  7'.  Grillo,  42  Mo.  App.  i ;  Leahy  v, 

memorandum  made  by  the   deceased,  Ray  burn,  33  Mo.  App.  55;  O'Neill  v. 

he  may  not  explain  it  oy  his  own  testi-  Brown,  61    Tex.  34.     See  also    Coble 

monv;  he    must    be  content   with   its  v.  McClintock,  10  Ind.  App.  562. 

legal   import.      Berry   v,    Stevens,  69  4.  In  Taylor  v.  Bunker,  68  Mich.  2c8, 

Me.  290.  the  court  said :  '*  It  is   also  urged  by 

In  Pennsylvania ^  the  \ntTod\xct\on  of  counsel  for  plaintiff  that,  inasmuch  as 

the  testimony  of  a  deceased  party  g^ven  the  case  had  been  once  tried  in  the  cir- 

apon  a  former  occasion  does  not  give  cuit  during  the  lifetime  of  Mr.  Soper, 

the  surviving  partv  the  right  to  take  and  he  was  allowed  to  cross-examine 

the  stand  and  testify  at  the  trial.     But  the  plaintiff  and  testify  in  his  own  be- 

]f  bis  own  testimony  given  before  the  half,  the  plaintifT  should  be  allowed  to 

death  of  his  adversary  has  been  pre-  testify  and  leave  the  defendant  to  intro- 

served,  he  is  entitled  to  have  it  received  duce  in  rebuttal  the  testimony  of  Mr. 

in    evidence    so    far   as  it  is  material.  Soper    given    upon    the  former    trial. 

Pratt    V.  Patterson,   81     Pa.   St.    114;  These  circumstances  do  not  afford  a 

Evans  v.  Reed,  84  Pa.  St.  254;  Lacock  sufiicient  reason  for  abrogating  the  stat- 

V.  Com.,  99  Pa.  St.  307.  ute.     Aside  from  other  considerations 

Where  an  original   party  to  a  suit  which  render  this  proposition  unten- 

died  after  his  examination  in  his  own  able,  it  must  be  remembered  that  the 

behalf,   the   opposing  party,  who  was  declaration  has  been  amended  since  the 

not  sworn,   though  having  the  oppor-  former  trial,  so  that  it  cannot  be  said 

tunity  during    the    lifetime  of  the  de-  that   the  issue  is  precisely  the  same, 

ceased,  was  held  incompetent  after  the  which,  if  the  suggestion  were  permissi- 

revival  of  the  suit.     Beckhaus  v.  Lad-  ble  in  any  case,  would  render  it  Im- 

ner,  48  N.  J.  Eiq.  152.  proper  in  this."     Compare  Monroe  v. 

Where  both  parties  are  sworn  and  Napier,  53  Ga.  385 ;  Walker  v.  Tavlor, 

examined,  but  one  of  them  dies  before  43    Vt.  612;    Barker   v.   Hebbarcf,  81 

his  cross-examination  is  had,  the  testi-  Mich.  267;  Zane  v.  Fink,  18  W.  Va. 
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And,  in  another  case,  the  intermediate  ground  has  been  taken  that 
the  error  of  permitting  the  survivor  to  testify  is  cured  by  the 
subsequent  introduction,  in  evidence,  of  the  decedent's  deposition 
touching  the  same  matters.*  For  the  purpose  of  determining  the 
admissibility  of  a  party's  testimony,  he  is,  as  a  rule,  considered  as 
testifying  at  the  time  when  his  deposition  is  offered  to  be  read  in 
evidence,  and,  consequently,  if  the  opposing  party  is  dead  at  that 
time,  though  he  were  alive  when  the  deposition  was  taken,  and 
cross-examined  the  witness,  the  deposition,  so  far  as  it  relates  to 
transactions  with  the  deceased,  may  not  be  read  in  evidence,  un- 
less that  of  the  deceased  has  been  first  read.*  But  it  has  been 
held  that  where  the  witness  was  competent  to  testify  when  his 
deposition  was  taken,  it  was  admissible  in  evidence,  notwithstand- 
ing the  opposing  party  was  dead  at  the  time  of  the  trial.* 

r.  Who  Deemed  a  Representative. — Generally  speaking, 
one  who  is  an  executor  or  administrator,  or  takes  any  part  of  the 
estate  of  a  deceased  person  by  devise  or  inheritance,  is  deemed 
his  legal  representative  within  the  meaning  of  the  rule  excluding 
the  testimony  of  the  opposing  party  concerning  transactions  with 
the  deceased.*     So,  also,  a  party  who  derives  his  title  to  property 

693 ;  Hewlett  v.  George,  68  Miss.  703  ;  a  deceased  person  by  purchase,  descent. 
Park  V.  Lock,  48  Ark.  133.  or   operation    of    law.      Wamslejr    w 

1.  Trow  V.  Shannon,  8  Daly  (N.  Y.)     Crook,  3  Neb.  344. 

239;  affirmed  78  N.  Y.  446.  Heirs  and  devisees  are  representa- 

2.  Quick  V.  Brooks,  29  Iowa  484;  St.  tives.  Joss  v,  Mohn,  55  N.  J.  L.  407. 
Clair  V,  Orr,  16  Ohio  St.  220;  Zane  v.  Also  the  committee  of  a  lunatic,  Whit- 
Fink,  18  W.  Va.  752.  ney  v.  Tray  nor,  74  Wis.  289. 

But  where  a  portion  of  the  survivor's  A  widow  taking  under  her  husband's 
deposition,  previously  taken,  is  intro-  will  or  as  next  of  kin  is  within  the  pro- 
duced by  the  personal  representative  tection  of  the  statute.  Peacock  v.  Al- 
himself,  the  witness  is  then  entitled  to  bin,  39  Ind.  25 ;  Fitzgerald  v.  Cox,  39 
have  the  rest  of  it  read  so  far  as  it  is  Ind.  84;  French  v.  French,  84  Iowa 655. 
material.  Beardslee  v.  Reeves,  76  So  where  a  widow  takes  the  entire 
Mich.  661.  estate  of  her  deceased  husband,  who  has 

3u  In  Armitage  V.  Snowden,  41  Md.  died  withoutchildren,she  is  his  personal 

123,  the  court  said  :  "  The  objection  to  representative  within  the  rule.    John- 

the  testimony  of  the  appellant  cannot  son  v.  Champion,  88  Ga.  527. 

be  sustained.    The  admissibility  of  tes-  A  party  is  excluded  where  those  op- 

timony  depends  upon  the  competency  posed  to  him  sue  or  defend  as  heirs, 

of  the  witness  at  the  time  he  testifies,  Pyle  v.  Oustatt,  92  111.  209;  McCamp- 

and  cannot  be  affected   by  what  may  bell  v,  Henderson,  50  Tex.  601;  Traf- 

happen  afterwards.     When  the  testi-  ton  v.  Hawes,  102  Mass.  533;  3  Am. 

mony  of  Armitage  was  taken.  Knell,  the  Rep.  494. 

testator,  was  alive,  and,  under  the  Evi-  The  death  of  a  trustee,  the  cestui  que 

dence  Acts  of  1864,  ch.  109,  and  1868,  trusty  who  is  the  real  party  in  interest, 

ch.  116,  he  was  a  competent  witness,  being  alive,  does  not  exclude  the  other 

The  fact  that  Knell   died  before  the  party  to  the  transaction.    Watson  v. 

hearing  cannot  render  the  testimony  Russell,  18  Iowa  79. 

thus  taken  inadmissible.''  To  the  same  The  prohibition  does  not  apply  where 

effect  are  Neis  v.  Farquharson  (Wash,  the    decedent's  administrator    is  one 

1894),  37  P^c-  R>ep«  ^7^  McMullen  v»  party  and  the  beneficiary  under  the 

Ritchie,  64  Fed.  Rep.  253.  wiirof  the  decedent's  heir  is  the  op- 

4..  Lockwood  v,  Lockwood,  56  Conn,  posing   party.    Mower's    Appeal,  48 

106;  Twiss  V,  George,  33  Mich.  253.  Mich.  441. 

The  word  representative  means  any-  In  an  action  by  a  ward  against  the 

one  who  has  succeeded  to  the  rights  of  sureties    on  his    deceased    guardian's 
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through  a  person  since  deceased,  is  to  be  regarded  as  the  legal 
representative  of  the  deceased  grantor,  vendor,  or  assignor,  as  the 
case  may  be.^  In  an  action  upon  a  contract  made  with  an  execu- 
tor or  administrator,  since  deceased,  the  surviving  party  may  not 

testify  thereto.*    The  creditors  of  a  deceased  person  do  not  rep- 
resent his  estate  within  the  meaning  of  the  rule.^ 
Where  an  executor  or  administrator  is  a  party  in  his  own  right 

bond,  the  sureties  do  not  defend  as  rep-  the  courts  have  no  power  to  supply  it. 

resentatives  of  the  guardian  so  as  to  To  do  so  would  be  to  legislate  and  not 

exclude  the   testimony  of    the   ward,  to  construe." 

People  V.  Borders,  31  111.  App.  426.  2.  Waldman  v,  Crommelin,  46  Ala. 

But  a  ward  may  not  testify   to  per-  580;  Redden  v.  Inman,  6  111.  App.  55  ; 

sonal  communications  between  him  and  Kaho  v.  King,  19  Mo.  App.  44. 

his  deceased  guardian,  when  the  per-  But  it  has  been  held  that  in  an  action 

sonal  representative  of  such  guardian  is  against  an  administrator  de  bonis  non, 

the  opposing  party.     Owens  v.  Watts,  the  defendant  is  not  precluded    from 

34  S.  Car.  76.  testifying  to  statements  made  by  the 

The  Texas  statute  does  not  close  the  former    administrator,  who    is    dead, 

guardian's  mouth  in  an  action  brought  Wassell  v.  Armstrong,    35  Ark.   247; 

by  the  ward  against  him,  after  the  ward  Dunne  v.  Deery,  40  Iowa  251 ;  Palma- 

becomes  of  age,  to  revise  the  guardian*s  teer  v.  Tilton,  40  N.  J.  £q.  555.    And 

accounts.     Jones  v.  Parker,  07  Tex.  76.  the  surviving  party  to  a    transaction 

Sttsufra,  this  titlct  Persons  Bxciuded,  may  testify  to  any   relevant  conversa- 

where  the  reasons  for  their  exclusion  tion  between  himself  and  the  executor, 

are  also  considered.     Consult  also  the  though  it  contains  a  rehearsal  of  the 

statutes  of  the  United  States  and  of  the  original  contract  between  himself  and 

various  states.  the  testator.    Clark  v.  Belt,  61  Ga.  147 ; 

1.  See  supra^  this  title,  Transactions  Fogg  v.  Rodgers,  84  Ky.  558. 
viitk  Decedent  through  Whom  Oppo-  8.  Jackson  v.  Lewis,  32  S.  Car.  593; 
nent  Deriz^es  Title,  Martin  v.  Adams,  29  S.  Car.  597;  Mat- 
Under  section  858  of  the  Rev.  Stats,  ter  of  LeBaron's  Estate,  67  How.  Pr. 
of  United  States,  it  is  held  that  the  as-  (N.  Y.  Surrogate  Ct.)  346;  Champlin 
signee  in  bankruptcy  of  one  since  de-  v.  Seeber,  56  How.  Pr.  (N.  Y.  Supreme 
ceased,  is  not  his  legal  representative  Ct.)  46. 

within  the  meaning  of  the  rule.  Thus,  in  Where,   pending   garnishment  pro- 

Hobbs  T'.   McLean,  117U.  S.  569,  the  ceedings,  the   judgment  debtor    died 

court  said:  "  The  witnesses  admitted  bv  and  his  administrator  was  substituted 

the  circuit  court  were  not  excluded  by  as  defendant,  it  was  held  that  both  the 

the  terms  of  this  statute.   The  suit  in  administrator  and  the  garnishee  were 

which  they  testified  was  not  an  action  by  competent  witnesses  on  the  garnishee's 

or  against'an  executor,  administrator,  or  behalf     Monongahela    Nat.    Bank  v. 

fi[uardian.     But  the  counsel  for  the  de-  Jacobus,  109  U.  S.  275. 

fendant    insists  that  the  policy  of  the  In  Nesbitt  v.  Parrott,  84  Ga.  142,  it 

act  applies  to  suits  by  or  against  assign-  was  held  that  a  surety  to  whom  a  judg- 

ees  as  well  as  to  suits  by  or  against  ment  against  his  principal  was  assigned 

executors,  administrators,  or  guardians,  upon  his  payment  of  the  debt,  could 

and  that  we  ought  to  construe  the  act  not  testify  that  a  conveyance  to  him 

■o  as  to  include  such  suits.    We  cannot  of  the  land  upon  the  purchase  of  which 

concur  in  this  view.    The  purpose  of  the  debt  arose  was  not  in  satisfaction 

the  act  was  to  remove  generally  the  old  of  his  claim,  where  the  opposing  parties 

incapacity  to  testify  imposed  on  parties  were  the  administrators  of   judgment 

or  persons  interested  in  the  suit.    This  creditors  of  his  deceased  principal.  And 

was  done  by  a  sweeping  provision  sub-  in  Randall  v.  Randall,  64  Vt.  419,  it 

ject  to  certain  well  defined  exceptions ;  was  held  that  a  widow   who   was  an 

but  the  exceptions  did  not  include  suits  annuitant  under  a  conveyance   made 

by  or  against  assignees  in  bankruptcy,  by  her  husband  in  his  lifetime,  which 

We  cannot  insert  the  exception.   When  was   sought    to  be  impeached  by   his 

a  provision  is  left  out  of  a  statute,  either  creditors,  was  not  competent   for  the 

by  design  or  mistake  of  the  legislature,  defense. 
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and  does  not  act  in  his  representative   capacity,  the  opposing 
party  is  not  precluded  from  testifying  in  his  own  behalf.* 

s.  Miscellaneous  Transactions. — Transactions  and  com- 
munications,  as  the  words  are  used  in  evidence  acts,  embrace 
every  variety  of  affairs  which  can  form  the  subject  of  negotiation 
or  interview  between  two  persons  and  include  every  method  by 
which  one  person  can  convey  information  to  another.*  The  pay- 
ment of  money  to  or  by  a  person,  since  deceased,  is  a  transaction 
with  him  of  the  inhibited  class.^     Thus,  in  an  action  against  an 

1.  Hodge  V.  Coriell,  44  N.  J.  L.  456;  But  where  a  person  is  sued  both  u 

Ryle  V.  Ryle,  41  N.  J.  Eq.  582;  Johnson  surety  on  a  note  and  administrator  of 

t;.  Hall,  9  Baxt.  (Tenn.)  351;  Hamilton  the    maker,  the    plaintiff's  testimon/ 

V.   Hamilton,    10   R.   I.   538;  Titus  v.  should  be  excluded.  Dixon  v.  Edwards, 

O'Connor,  57   How.   Pr.   (N.  Y.   Su-  48  Ga.  142. 

preme  Ct.)  391 ;  Hall   v,  Richardson,  Where  the  executor  is  the  real  party 

32  Hun  (N.  Y.)  444;  Prewitt  v.  Lam-  in  interest,  being  the  sole  heir  and  dis- 

bert,  19  Colo.  6.  tributee,  the  opposing  party  may  testifj. 

In  Douglass  t\  Snow,  77  Me.  93,  the  Chase  v.  Chase  (N.  H.  1891),  39  Atl. 

court  said:   "It  is  objected   that   the  Rep.  553. 

plaintiff  is  not  a  competent  witness.  2.  Holcomb  v,  Holcomb,  95  N.  Y. 

She  is,  unless  she  comes  within  some  325;  HoUiday  v,  McKinne,  23  Fla.  163. 

of  the  exceptions  to  the  provisions  of  3.  Rudolph   v.   Underwood,  88  Gs. 

Rev.  Stats.,  ch.  82,  ^  93.    It  is  claimed  664;  Mell  v,  Barner,  135  Pa.  St.  151; 

that    Chase    is    administrator  of   the  /»  r^  De Walt's  Estate,  21  Pittsb.  L. }. 

estate  of  the  plaintiff's  son,  who,  it  is  N.   S.  275 ;  Myers  v.  Hunt  (Supreme 

claimed,  is  the  equitable  vendee  of  the  Ct.),  14  N.  Y.   Supp.  471 ;  Simpson  v. 

premises.     But  the  mere  fact  that  he  Simpson,  107  N.  Car.  553;  Koenig  v. 

is  such  administrator  is  not  sufficient.  Katz,  37  Wis.  153;  Nau  v.  Brunette,  79 

He  must  be  a  party  in  his  official  char-  Wis.  664;  Calwell  v,  Prindle,  11  W.  Vs. 

acter  and  appear  as  such.    He  is  not  307;  Barnes  v,  Dow,  59  Vt.  530;  Mer- 

sued  as  such.     He  is  joined  in  the  bill  ritt  v.  Straw,  6  Ind.  App.  360;  Ewingf. 

simply  as  an  individual  to  whom  the  White,  8  Utah  250. 

premises  were  conveyed  by  the  plain-  In  proceedings  to  revive  an  execution 

tiff's  alleged  equitable  vendor.  Neither  by  the  administrator  of  the  assignee  of 

by  his  answer  does  he  appear  in  that  the  judgment,  the  defendant  may  not 

capacity.     His  signature  intimates  no  support  his  defense  of  payment  by  tes- 

official  character.     If  his  allegations  in  tifying  that  he  had  placed  notes  in  the 

the    answer    are    true,   he    holds    the  hands  of  the  decedent  for  collection, 

land  in  his  individual  and  not  in  his  Monts  7'.  Koon,  21  S.  Car.  no. 

representative  character.     At  most,  he  Testimony  that  the  witness  addressed 

is  the  trustee  of  the  plaintiff's  son  so  a  package  of  money  to  the  deceased, 

far  as  this  case  is  concerned,  holding  relates  to  a  personal  transaction  with 

the  property  bv  a  resulting  trust.     Our  him.     Stuart  v,  Patterson,  37  Hun  (N. 

opinion,  therefore,  is  that  she  is  acorn-  Y.)  113. 

petent  witness."  To  the  same  effect  are  In  an  action  to  foreclose  a  mortgage, 

Cahalan  V.  Cahalan,83  Iowa  4x6;  Dur-  the  mortgagor  being  dead,  the  mort- 

ham  V,  Shannon,  116  Ind.  403.  g^^gee  is  not  competent  to  prove  that 

The  rule  of  exclusion  does  not  apply  the  mortgage  debt  has  not  been  paid, 

in  an  action  against  an  executor  or  ad-  McMurray  v.  McMurray,  63  Hun  (N. 

ministrator   for  a  tort  committed  by  Y.)  183. 

him.     Huff  t;.  Latimer,  33  S.  Car.  255;  In  a  suit  by  an  administrator,  on  a 

Prewitt  V.  Lambert,  19  Colo.  7.  promissory  note,  the  defendant  pleaded 

In  a  contest  between  an  administra-  payment  and  put  in  evidence  certain 

tor    and    a     judgment    debtor    as    to  checks  drawn  by  him  payable  to  the 

whether  certain  property  of  the  latter  plaintiff's  intestate  or  bearer.    It  was 

is  subject  to  levy  and  sale  on  execution,  held  that  the  defendant  might  testify 

the  debtor  is  a  competent  witness  in  his  that  he  did  not  deliver   any  of  said 

own  behalf.     Holmes  v,  Chester,  27  N.  checks  to  any  person  other  than  the  dc- 

J.  Eq.  433.  ceased,  although   he  was  incompetent 
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executor  or  administrator,  to  recover  money  alleged  to  have  been 
collected  by  the  defendant's  decedent  as  attorney  for  the  plaintiff, 
the  plaintiff  is  incompetent  to  prove  that  he  has  not  received  the 
money  '}  and  the  debtor  from  whom  it  is  alleged  to  have  been 
collected  is  not  competent  to  prove  that  he  paid  it  to  the  defend- 
ant's decedent,*  unless  the  claim  is  barred  by  the  Statute  of  Lim- 
itations  so  that  no  recovery  can  be  had  against  the  debtor  should 
the  plaintiff  fail  to  recover  from  the  deceased  attorney's  estate.* 

In  an  action  by  the  collateral  kin  of  a  deceased  person  against 
his  children  and  his  alleged  widow,  to  recover  property  which  be- 
longed to  the  deceased  in  his  lifetime,  on  the  ground  that  his 
marriage  was  invalid  and  that  the  plaintiffs  are  the  true  heirs  at 
law  of  such  decedent,  the  widow,  being  a  party  to  the  action  and 
interested  in  the  event  thereof,  is  riot  competent  to  prove  the  fact 
of  her  marriage  with  the  deceased.*  But  in  a  contest  between 
the  collateral  kin  and  those  who  claim  as  the  children  and  heirs 
at  law  of  a  deceased  person,  the  widow,  if  she  is  not  a  party  to 
the  action,  is  competent  to  prove  the  validity  of  her  marriage 
with  the  deceased.  She  is  interested  only  in  the  question  at  issue 
and  not  in  the  event  of  the  action,  since  the  record  cannot  be 
used  as  evidence  for  or  against  her  in  a  claim  for  dower.* 

to  testify  that  he  delivered  them  to  the  excluded  in  using  the  same  language, 

decedent.     McElhenney  v.  Hendricks,  All  legislation  on  the  subject  has  been 

83  Iowa  657.  in  favor  of  greater  liberality  in  the  rules 

In  an  action  bj  the  personal  repre-  relating  to  the  competency  of  wit- 
sentative  of  a  deceased  person,  the  de-  .  nesses.  Upon  referring  to  the  cases 
fendant  is  not  competent  to  testify'  as  which  have  been  decided  under  the  see- 
to  the  time  and  place  of  signing  a  tion  of  the  code  already  referred  to,  we 
receipt  by  the  plaintiff's  decedent  in  find  that  the  rule  defining  what  is  an  in- 
support  of  a  plea  of  payment.  Sumner  terest  in  the  event  is  laid  down  in  about 
V,  Candler,  8i6  N.  Car.  71.  the  same  terms  as  those  used  by  the 

1.  Gamble  v.  Whitehead,    94    Ala.  common  law.   Hobart  i;.  Hobart,  62  N. 

335.  Y.  80;  Nearpass  v.  Gilman,  104  N.  Y. 

8.  Daniel  v.  Burts,  72  Ga.  143.  506;  Wallace  v.  Straus,  113  N.  Y.  238; 

8.  Shepherd  V.  Crawford,  71  Ga.  458.  Connelly  v,  O'Connor,  117  N.  Y.  91. 

4.  MarrlmgB. — Hopkins  r. Bowers,  1 11  But  the   learned   general  term,  upon 

N.  Car.  175.  the  appeal  in  this  case,  has  held  the  ex- 

6.  Greenawalt  v.  McEnelley,  85  Pa.  elusion  was  proper  on  the  ground  that 

St.  352;    Drinkhouse's  Estate,  151  Pa.  the  judgment  would  furnish  the  witness 

St.  294.  with  important  evidence  to  establish 

In  Eisenlord  v.  Clum,  126  N.  Y.  557,  her  claim  to  dower  in  the  premises  de- 
Peckham,  J.,  after  a  review  of  the  au-  scribed  in  the  complaint.  The  cases  I 
thorities  at  common  law,  said :  "Under  have  cited  show  conclusively  that  such 
the  rule  of  the  common  law  on  the  sub-  a  judgment  would  not  have  been  ad- 
ject of  interest,  it  is  plain  that  the  missible  in  evidence  at  common  law,  in 
mother  in  this  case  would  have  been  a  any  such  action,  either  for  or  against 
competent  witness.  She  had  no  inter-  the  witness,  and  in  this  respect  the 
est  in  the  event  of  the  suit,  as  that  ex-  code  has  not  changed  the  rule.  .  .  . 
pression  has  been  defined  by  the  courts,  The  general  term  also  thought  the  judg- 
and  the  judgment  would  not  have  been  ment  would  be  evidence  as  a  declaration 
any  evidence  for  or  against  her  in  any  or  admission,  by  the  plaintiff,  of  the 
action  she  might  brine.  I  think  the  ex-  facts,  or  some  ol  them,  which  the  wit- 
pression,  *  interest  in  tne  event,'  as  used  ness  would  have  to  prove  in  her  action 
in  our  statute,  was  never  intended  to  against  him  for  dower.  Any  declara- 
enlarge  the  class  to  be  excluded  under  tion  or  admission  made  by  the  plaintiff 
it  beyond  that  which  the  common  law  as  to  any  fact  material  for  the  witness 
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Facts  which  constitute  fraud  on  the  part  of  a  deceased  person 
necessarily  include  a  personal  transaction  or  conversation  with 
him.^  Intrusting  money  to  a  person,  since  deceased,  that  it 
might  be  loaned  by  him,  is  a  transaction  within  the  meaning  of 
the  statute  ;*  and  so  is  the  delivery  of  a  deed  by  one  since  de- 
ceased.' Facts  which  are  capable  of  proof  by  documentary  evi- 
dence accessible  to  both  parties  to  the  action  are  not  within  the 
inhibition  of  the  statute.* 

VI.  SWEABDTG  THE  WITHE88 — 1.  In  General.— Before  a  witness  is 
examined  he  should  be  sworn  by  the  proper  officer  of  the  court.* 
But  in  case  he  has  conscientious  scruples  against  taking  an  oath, 

to  prove  in  her  action  is  undoubtedly  proof  against  him  in  anj  future  con- 
admissible  as  an  admission.  If  found  troversy  with  a  third  party.  .  .  . 
in  a  pleading,  and  it  be  shown  that  it  Our  conclusion  is  that  the  mother  of 
was  placed  there  with  the  knowledge  the  plaintiff  was  a  competent  witness 
and  sanction  of  the  plaintiff  herein,  to  prove  any  or  all  facts  of  which  she 
such  pleading  would  be  admissible  for  was  cognizant  and  which  were  material 
the  purpose  of  proving  such  admission,  and  which  were  not  inadmissible  upon 
Cook  V,  Barr,  44  N.  Y.  156.  In  order,  some  ground  other  than  the  alleged  in- 
however,  to  prove  such  admission,  it  is  terest  of  the  witness  in  the  event  of  the 
not  necessary  or  proper  to  put  in  evi-  action.*' 

dence  the  judgment  in  the  action,  for  1.  Carr  v.  Fife,  44  Fed.  Rep.  713; 

it  is  not  the  judgment  which  furnishes  Langford  v.  Broadhead  (Supreme  Ct), 

the  proof,  but  the  admission  contained  17  N.  Y.  Supp.  290;  Pazton  v,  Paxton, 

in  the  pleadings,  and  the  judgment  is  38  W.  Va.  616. 

not  in  that  case  the  least  evidence  in  After  the  death  of  a  judgment  cred- 

favor  of  the  witness  in  any  action  she  itor,  the  judgment  debtor  is  not  compe- 

might  bring.      The  admission   would  tent  to  prove  that  the  judgment  was 

exist  without  the  judgment  and  regard-  collusive,  for  the  purpose  of  defrauding 

less  of  it.     That  the  witness  has  an  in-  his  creditors.     Prendergast   v.   Wise- 

terest  in  the  question  is  very  plain,  but  I  man,  80  Ga.  419. 

amawareof  no  principle  that  would  per-  2.  Altgelt  v,  Brister,  57  Tex.  432. 

mit  the  introduction  of  this  judgment  as  8.  Howard     v,    Zimpelman     (Tex. 

2iny  proof  for  or  against  the  witness  in  1890),  14  S.  W.  Rep.  59. 

any  other  action.     I  see  no  foundation  4.  Ripley  v.  Selig^an,  88  Mich.  177; 

for  any  estoppel  as  against  the  plaintiff  Moulton  v.  Mason,  21  Mich.  364. 

herein  in  an  action  brought  by  the  wit-  6.  Atcheson  v.  Everitt,  Cowp.  389; 

ness  to  recover  her  dower.     If,  as  I  say,  Edmonds  v,  Rowe,  R.  &  M.  77 ;  21  E. 

he  has  made  admissions,  they  may  be  C.  L.  384;  Sells  v.  Hoare,  7  Moore  36; 

proved,  but  to  say  that  he  is  estopped  U.  S.  v.  Coolidge,  2  Gall.  (U.  S.)  364; 

in  the  action  for  dower  from  denying  Gill  v.  Caldwell,  i  111.  53 ;  Ballance  v. 

any  fact  upon  which  the  right  ot  the  Underbill,    4  111.  453 ;    McKinney   v. 

plaintiff  in   such   action  depends,  be-  People,  7  111.   540;  Hawks  v.  Baker,  6 

cause  in  another  action  between  him-  Me.  72. 

self  and  a  third  party  it  was  necessary  Where,  through  oversight,  a  witneu 

for  him  to  prove  the  same  fact,  would  testified  without  being  sworn  and  the 

be  a  great  extension  of  the  doctrine  of  fact  was  not  discovered  until  after  t!ie 

estoppel.    If,  in  the  course  of  such  first  trial,  the  verdict  was  set  aside.   Hawks 

trial,  the  plaintiff  had  admitted  by  his  v.  Baker,  6  Me.  72. 

own  testimony  any  fact  material  in  the  The   objection    that   a    witness  has 

dower  action,  it  would  be  an  admission  testified  to  a  material  fact  without  be- 

which  could  be  taken  advantage  of  by  ing  sworn,  must  be  made  as  soon  as  it 

proving  that  it  was  made.    But  if  the  is  discovered.   Slauter  v.  Whltelock,  12 

fact  had  been  proved   by  some  third  Ind.   338;    Cady  v.    Norton,  14  Pick, 

party  instead  of  by  the  plaintiff,  it  is  (Mass.)  236. 

not,  in  that  event,  an  admission  or  dec-  It  is  too  late  after  judgment  to  object 

laration  of  the  plaintiff  therein  which  Nesbitt  v.  Dallam,  7  Gill  &  J.  (Md.) 

renders    a    judgment    in   that    action  494 ;  28  Am.  Dec.  236. 
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he  may  be  permitted  to  testify  upon  solemn  affirmation.^  At  com- 
mon law,  no  particular  form  of  oath  is  essential ;  the  witness  should 
be  sworn  in  the  manner  which  he  considers  the  most  binding  on 

his  conscience,  and  according  to  the  peculiar  ceremonies  of  his 
own  religion.*     It   is  not,   however,   necessary   that  a  witness 

But  in  a  trial  upon  an  indictment  for  A  witness  must  be  sworn  unless  he 

a  felony,  where  a  witness  for  the  pros-  belongs  to  a  class  permitted  bj  statute 

ecution  gave  testimony  without  being  to  affirm.    Maden  v.  Catanach,  7  H.  & 

sworn  and  the  fact  was  discovered  after  N.  360 ;  31  L.  J.  Exch.  118;  7  Jur.  N.  S. 

a  verdict  of  guilty,  it  was  held  that  the  1107;  10  W.  R.  112. 

proper  course  to  pursue  was  to  direct  So,  where  the  exception  is  made  in 

the  jury  to  reconsider  the  case,  dismiss-  favor  of  Quakers  only,  no  one  not  a 

ing  from  their  minds  the  evidence  of  Quaker  can  be  permitted  to  testify  up- 

the  witness  not  sworn.     Reg.  v.  James,  on   affirmation.     U.  S.  v,  Coolidge,  2 

6  Cox  C.  C.  5.  But  it  is  otherwise  if  the  GaU.  (U.  S.)  364. 

witness  is  the  defendant's  own.     Ran-  And  where  the  exception  is  allowed 

kin  V.  Com.,  82  Ky.  424.  in  favor  of  those  who  have  conscien- 

If  a  witness  is  sworn  before  arraign-  tious  scruples  against  taking  an  oath,  a 

ment,  but  after  the  prisoner  has  stated  witness  who  has  no  objection  to  being 

his  readiness  to  proceed  in  open  court,  sworn  may  not  testify  upon  affirmation, 

it  is  not  necessary  to  reswear  him.  State  Williamson  v.  Carroll,  16  N.J.  L.  217. 

f.  Weber,  22  Mo.  321.  2.  Ramkissenseat  v.  Barker,  i   Atk. 

A  witness  need  be  sworn  but  once  iq;  Omychund  v.  Barker,  i  Atk.  46; 

during  the   trial,  although  called  and  Willes  548 ;  Atcheson  v.  Everitt,  Cowp. 

examined  on  different  days.     Bullock  389;  Edmonds  v,  Rowe,  R.  &  M.  77; 

r.  Koon,  9  Cow.  (N.  Y.)  30.  21    E.   C.   L.  384;    Sells  v,   Hoare,  7 

Where  a  party  is  competent  in  chief,  Moore  36;  3  Brod.  &  B.  232;  7  E.  C.  L. 

he  should  be  sworn  generally,  although  425;  Rex  r.  Gilham,  i   Esp.  285;  6  T. 

his  examination  is  confined  to  a  par-  R.  265;  Rex  v.  Morgan,  i  Leach  C.  C. 

ticular   fact.     Jackson  v.  Parkhurst,  4  54;  Fachina  v.  Sabine,  2  Stra.   1104; 

Wend.  (N.  Y.)  369.  Reg.  v.  Entrehman,  C.  &  M.  248;  41  E. 

The  oath  should  be  administered  in  C.  L.  139;  Mildrone's  Case,  i  Leach  C. 

open  court  and  by  the  court,  through  C.  412  ;  Walker's  Case,  i  Leach  C.  C. 

the  instrumentality  of  some  of  its  offi-  498;  Dutton  v.  Colt,  2  Sid.  6 ;  Mee  v. 

cers.    Reg.  v.  Tew,  Dears.  C.  C.  429;  Reid,  Peake  N.  P.  23;  The  Bark  Mer- 

24  L.  J.  M.  C.  62.  rimac,  i  Ben.  (U.  S.)  490. 

It  has  been  held  that  no  testimony  A  Jew  is  usually  sworn  on  the  He- 
whatever  can  be  received  in  criminal  brew  Bible,  and  with  his  head  covered, 
cases  except  under  the  sanction  of  an  People  v.  Jackson,  3  Park.  Cr.  Rep. 
oath.    Rex    v,  Powell,  i  Leach  C.  C.  (N.  Y.)  590. 

no;  Rex    v.    Brasier,  i   Leach  C.  C.  Where  a  Jew  was  sworn  on  the  Gos- 

199;  State  V.  Doherty,  2  Overt.  (Tenn.)  pels  without  objection,  it  was  held  that 

80;  State  V.  Tom,  8  Oregon  178;  People  an  objection  to  his  testimony  came  too 

V,  Frindel,  58  Hun  (N.  Y.)  482.  late  after  the  verdict,  and  that  the  oath 

Lord    Hale,    however,    was   of    the  was  binding  on  the  witness,  as  it  would 

opinion  that  an  infant  of  tender  years  subject  him  to  the  penalties  of  perjury 

might  be  examined  without  oath  where  if  he  had  sworn  falsely.  Sells  v.  Hoare, 

the  exigencies  of  the  case  required  it.  7  Moore  36;  3  Brod.  &  B.  232  ;  7  E.  C. 

2  Hale  P.  C.  278  et  seq,,  and  it  is  pro-  L.  425. 

vided  by  48  and  49  Vict.,  ch.  69,  §  4,  A  Scottish  Covenanter  may  give  evi- 

that  in  cases  of  criminal  assault  upon  dence  on  being  sworn  according  to  the 

girls  of  tender  age,  they  may  be  exam-  custom  of  his  sect  without  kissing  the 

ined    without    oath,    if    possessed   of  book.     Mildrone's   Case,    i   Leach   C. 

sufficient     intelligence    to    speak    the  C.  412. 

truth,  although  too  young  to  under-  '    So  a  Mohammedan  may  be  sworn  on 

stand  the  nature  of  an  oath.     See  Reg.  the  Koran.     Rex  v,  Morgan,  i   Leach 

V.  Wealand,  20  Q.   B.  Div.  827;  Reg.  v.  C.  C.  54.     And  a  Chinaman  was  sworn 

Pruntey,  16  Cox  C.  C.  344.  as  follows,  it  appearing  to  be  the  form 

1.  Wolsely   V.  Worthington,   13   Ir.  of  oath  most  binding  on  his  conscience : 

Ch.  341.  Upon  getting  into  the  witness  box  he 
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brought  into  court  under  a  subpoena  duces  tecum  be  sworn.    He 
may  be  compelled  to  produce  the  document  without  being  sworn.* 

2.  Through  Interpreters. — If  the  witness  cannot  understand  the 
English  language,  an  interpreter  should  be  called  and  sworn. 
The  oath  is  then  administered  in  English  by  an  officer  of  the 
court,  and  translated  by  the  interpreter  into  the  vernacular  of  the 
witness.* 

Vn.  Examination  of  WiTNEnaoBS.— This  branch  of  the  subject 
was  written  up  as  a  part  of  this  article,  but,  in  order  to  avoid  repe- 
tition, it  was  thought  best  by  the  publishers  to  transfer  it  to  the 
"  Encyclopaedia  of  Pleading  and  Practice.*'  * 

Vm.  Cbedibilitt — 1.  A  Qnestion  for  the  Jury. — Inasmuch  as  the 
jury  are  the  judges  of  the  facts,  and  must  determine  the  issues  of 
fact  from  the  evidence  submitted  to  them,  it  necessarily  follows 
that  the  force  of  a  witness's  testimony  is  a  matter  strictly  within 
their  province.*     The  court  may  caution  them  concerning  the 

knelt  down,  and,  a  china  saucer  having  Moore  v,  Jones,  13  Ala.  296;  Hodgkins 
been  placed  in  his  hand,  he  struck  it  t>.  State,  89  Ga.  761 ;  Nolen  z>.  Heard, 
against  the  brass  rail  in  front  of  the  box  87  Ga.  293  ;  Ratteree  v.  State,  78  Ga. 
and  broke  it.  The  oath  was  then  ad-  335  ;  McCoy  r.  State,  78  Ga.  490;  Whit- 
ministered  in  these  words :  "You  shall  ten  v.  State,  47  Ga.  297;  Western,  ctc^ 
tell  the  truth  and  the  whole  tnith.  The  R.  Co.  v.  Carlton,  28  Ga.  180;  Terry 
saucer  is  cracked,  and  if  3'oudo  not  tell  v.  State,  13  Ind.  70;  Hollingsworth  v. 
the  truth  your  soul  will  be  cracked  like  Pickering,  24  Ind.  435 ;  Eggers  v.  Egg- 
the  saucer.''  Reg.  v.  Entrehman,  C.  &  ers,  57  Ind.  461;  ^tampofski  v.  SteffenR, 
M.  248;  41  E.  C.  L.  139.  79  III.  303;  Bowers  v.  People,  74  111. 

1.  Perry  v,  Gibson,  3  N.  &  M.  462;  418;  Paton  v.  Stewart,  78  111.  481;  Un- 
I  Ad.  &  El.  48;  28E.  C.  L.  32;  Davies  ion  R.,  etc.,  Co.  v,  Kallaher,  114  111. 
V.  Dale,  M.  &  M.  514;  Summers  z\  325;  Louisville,  etc.,  R.  Co.  v.  Hurst 
Moseley,  2  C.  &  M.  477;  4  Tyr.  158.  (Ky.  1892),  20  S.  W.  Rep.  817;  Ham- 

And  if  he  is  sworn  by  mistake,  and  a  mill  v,  Louisville,  etc.,  R.  Co.,  93  Kv. 

question  is  put  to  him  which  he  does  343;  Brown  v.  Com.  (Ky.  1891),  17  S. 

not  answer,  the  opposite  party  has  no  W.  Rep.  220 ;  Van  Tassel  i\  New  York, 

right  to  cross-examine  him.     Rush  v.  etc.,  R.  Co.  (C.  PL),  20  N.  Y.  Supp. 

Smith,   I   C.  M.  &  R.  94  ;  2  D,  P.  C.  708;  Virginia  Nat.  Bank  v.  Mins,99N. 

687;  4  Tyr.  675.     See  also  Subpcena,  Y.  656;  People  v.  O'Brien,  68  Mich, 

vol.  24,  p.  178,  where  other  cases  will  468;  Howell  Lumber  Co.  r.  Campbell, 

be  found.  38   Neb.   567;    Harrison    v.  Brock,  i 

2.  Reg.  V.  Entrehman,  C.  &  M.  248;  Munf.  (Va.)  22  ;  Lyles  v.  Com.,  88  Vi. 
41  E.  C.  L.  139;  Norberg's  Case,  4  396;  State  v.  Patrick,  107  Mo.  147; 
Mass.  81.  Haynes  t;. Trenton,  123  Mo.  326;  Me- 

The  interpreter  must  first  be  sworn,  chelke  v.  Bramer,  59  Wis.  57;  U.  S.  v. 

Amory  v.  Fellowes,  5  Mass.  226.  Hughes,  34  Fed.  Rep.  732.     See  also 

8.  See  **  Encyclopaedia  of   Pleading  Curry  r.  Currj',  114  Pa.  St.  367;Tallon 

and   Practice,"  title,   Examination   ^  v.  Grand  Portage  Copper  Min.  Co.,  55 

Witnesses.  Mich.  147;  Moore  t*.  Pieper,  51  Mo. 

The  treatment  of  the  subject  as  pre-  157;    Meyers   i'.   Union  Trust  Co.,  82 

pared  for  this  article  includes  the  Gen-  Mo.  237;  Coudy  v,  St.  Louis,  etc.,  R. 

eral  Rules  of  Examination ;  Cross-Ex-  Co.,  85  Mo.  79;  Rosecrans  t'.  Wabash, 

amination  ;     Redirect     Examination  ;  etc.,  R.  Co.,  83  Mo.  678 ;  Hill  v.  Sutton, 

Recross- Examination  ;  Recalling  Wit-  8  Mo.  App.  353;  Hitchler  t*.  Voelker,  8 

nesses ;  Rebuttal  and  Surrebuttal ;  Re-  Mo.  App.  492 ;  Greenwood  v,  Harris, 

sponsiveness  of  Answer;  and  Refresh-  8  Mo.  App.  603;  Mechanics'  Sav.  Inst, 

ing  the  Memory.  v.  Potthoff,  9  Mo.  App.  574 ;  State 

4.  Smith  V.  State,  92  Ala.  69;  Skeggs  v.  Kinney,  81  Mo.  loi ;  Seal  r.  State, 

V.  Horton,  82  Ala.  352;  Finch  v.  State,  28  Tex.  491;  Doe  v.  Fulgham,  2  Murph. 

81  Ala.  41;  Moore  t;.  State,  68  Ala.  360;  (N.  Car.)  364. 
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testimony  of  a  witness  whose  credibility  has  been  successfully 
attacked  ;^  but  no  court  has  a  right  to  lay  down  rules  whereby 
the  jury  shall  determine  the  force  of  evidence  irrespective  of  the 
credence  they  actually  give  it  in  their  own  minds.*  It  is  reversible 
error  for  the  court  thus  to  invade  the  province  of  the  jury.* 

Though  the  jury  are  the  judges  of  the  credibility  of  the  wit- 
nesses, they  have  no  right  arbitrarily  to  disbelieve  the  testimony 
of  an  unimpeached  witness,  unless  they  are  convinced  that  he 
has  willfully  sworn  falsely  to  some  material  fact  in  the  case.^  And 
the  testimony  of  a  witness  who  has  been  discredited  by  impeach- 
ing evidence  should  not  be  wholly  disregarded  when  it  is  sus- 
tained by  the  evidence  of  other  witnesses  or  by  corroborating 
circumstances.^     When  an  attempt  has  been  made  to  impeach  a 

1.  Mack  V.  State,  48  Wis.  271 ;  Eng-  352 ;  Moore  v.  State,  68  Ala.  360;  Exp, 

mann  v,  Immel,  59  Wis.  249 ;  Gibson  Warrick,  73  Ala.  57 ;  McCoy  v.  State, 

r.  Troutman,  9  111.  A  pp.  94.  78  Ga.  490;  Dick  v.  Marble  (IH*  1895), 

Where  it  is  plain  that  a  witness  has  39  N.  E.  Rep.  603 ;  Clevenger  v,  Curry, 

willfully  perjured  himself,  it  is  the  duty  81  111.  432;  People  v.  Wallin,  5c  Mich, 

of  the  court  to  admonish  the  jury  on  497;  Lawrence  v.   Maxwell,  58   Barb, 

the   subject.     Dunlop  v.  Patterson,  5  (N.  Y.)   511;   Virginia  Nat.  Bank   v. 

Cow.  (N.  Y.)  246.     Compare  Newell  Mills,  99  N.  Y.  656 ;  Kintner  v.  State, 

v.  Wright,  8  Conn.  319.  45   Ind.    175;    Hollowaj  v.   Com.,    11 

"  We  think  the  tendency  of  the  re-  Bush  (Ky.)  344;  Delvee  v,  Boardman, 

cent    opinions    of    the  most    learned  20  Iowa  446;  Willey  v.  Gatling,  70  N. 

courts  is  to   leave  this  subject  of  the  Car.  410. 

credibility  of  the  witness  to  the  jury,  4.  Evans  r\  George,  80  111.  53 ;  Wick- 

under  proper  instructions  and  cautions  liffe  v.  Lynch,  36  111.  210;  Hartford  L., 

from  the  court,  notwithstanding  he  may  etc.,  Ins.  Co.  v.  Gray,  80  111.  28;  Drew 

have    made  contradictory   statements  v.   Watertown    F.   Ins.   Co.   (S.  Dak. 

under  oath  or  be  an  accomplice  of  the  1894),  61  N.  W.  Rep.  34. 

accused.    The  reasons  for  holding  to  If  the  testimony  of  such  a  witness 

this   rule  would  be  as   potent  in  this  cannot  be  reconciled  with   other  evi- 

state  as  in  any  other,  since  the  legisla-  dence  which  the  jury  find  to  be  true,  it 

ture  has  seen  fit  to  declare  that  even  a  must  give  way  to  tde  better  evidence, 

man   convicted   of  perjury  shall  be  a  Shove  v,  Rowe,  42  111.  App.  150. 

competent  witness,   leaving  his  credi-  On  the  other  hand,  the  law  imposes 

btlity  to  the  jury  under  all  the  circum-  on  a  juror  no  obligation  to  believe  a 

stances  of  the  case.*'     Taylor,  J.,  in  witness  who  is  unimpeached,  but  leaves 

Mack  V.  State,  48  Wis.  286.  his  testimony  to  operate  on  the  mind  of 

8.  Cooley,  C.  ].,  in  People  v,  Wallin,  each  juror  with  such  force  as  it  may 
55  Mich.  497,  citing-  People  v,  Jen-  naturally  have  in  producing  belief.  It 
ness,  5  Mich.  305;  People  v,  Schweit-  is,  therefore,  error  for  the  judge  to  In- 
zer, 23  Mich.  301;  People  v.  Superior  struct  the  jury  that  they  are  bound  to 
Ct.,  5  Wend.  (N.  Y.)  126;  Durham  v,  believe  a  witness  who  has  not  been  im- 
Holeman,  30  Ga.  627;  Phillips  t;.  Wil-  peached.  State  v,  Smallwood,  75  N. 
Hams,  39  Ga.  597.  Compare  Stam-  Car.  104;  Noland  v,  M'Cracken,  i  Dev. 
pofski  V.  StefTens,  79  111.  303 ;  Haines  v.  &  B.  (N.  Car.)  594;  Lovell  v.  Davis, 
People,  82  111.  430 ;  Stilwell  v,  Carpen-  52  Mo.  App.  342. 

ter,  2  Abb.  N.  Cas.  (N.  Y.  Ct.  App.)  A  verdict  is  not  to  be  set  aside  as 

238 ;  Isely  v.  Illinois  Cent.  R.  Co.,  88  against  evidence,  though  it  be  given 

Wis.  453;  Dill   V.  State  (Tex.  Crim.  against  the  positive  testimony  of  a  wit- 

App.  1894),  28  S.  W.  Rep.  950;  White  ness  not  impeached,  where  there  are  cir- 

V,  Ross  (Fla.  1895),  17  So.  Rep.  640.  cumstances  in  evidence  tending  to  less- 

8.  People  V,   Wallace,  89  Cal.  167;  en  the  probability  that  such  testimony 

People  V.  Fong  Ching,  78  Cal.   169;  is  true.    Wait  v.  McNeil,  7  Mass.  261; 

Corley  v.  State,  28  Ala.  22  ;  Norris  v.  Harding  v.  Brooks,  5  Pick.  (Mass.)  248. 

State,  87  Ala.  85;  Smith  v.  State,  92  6.  Smith  v.  Grimes,  43  Iowa    356; 

Ala.  69;    Skeggs  v.   Horton,  82,  Ala.  Green  v.  Cochran, 43  Iowa  544; Wilson 
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witness,  his  testimony  is  before  the  jury,  and  the  presiding  judge 
has  no  legal  authority  to  tell  them  they  should  disregard  it  if 
they  believe  he  has  been  successfully  impeached.  The  question 
of  his  credibility  rests  with  the  jury,  even  though  he  has  been 
discredited.* 

2.  General  Bnles  for  the  Onidance  of  the  Jury. — In  weighing  the 
testimony  of  a  witness,  the  jury  should  consider  how  far  it  is 
corroborated  by  other  evidence,  the  nature,  probability  and  con- 
sistency of  his  story,  his  manner  of  giving  it,  and  all  the  ordinary 
circumstances  which  make  for  or  against  his  credibility  so  far  as 
they  appear  at  the  trial.*  But  no  juror  should  make  use  of  his 
personal  knowledge  of  facts  affecting  the  credibility  of  a  witness, 
unless  he  has  himself  been  sworn  as  a  witness,  and  has  testified 
to  such  facts  in  the  progress  of  the  trial.'  Nothing  to  the  con- 
trary appearing,  it  is  to  be  presumed  that  an  unimpeached  wit- 
ness testified  truly  and  not  falsely.*  This,  however,  is  not  a 
presumption  of  law  in  a  technical  sense,  but  rather  one  of  fact 
drawn  from  our  experience  and  knowledge  of  human  veracity.* 
If,  in  a  civil  case,  the  jury  are  not  able  to  arrive  at  a  conclusion 
as  to  whether  the  testimony  of  a  witness  is  true  or  false,  they 
should  give  such  a  verdict  as  they  would  render  if  his  testimony 
were  stricken  out.® 

3.  Hemory  and  Heans  of  Information. — The  fact  that  a  witness 
remembers  some  occurrences,  and  fails  to  remember  others  con- 

V.   Patrick,  34   Iowa  367 ;  Callanan  v,  tests  of  credibility,  was  entitled  to  more 

Shaw,  24  Iowa  446;  State  v.  Stout,  31  weight  than  the  evidence  of  a  witness 

Mo.  406.  embodied  in  a  deposition  taken  in  pri- 

1.  Chester  v.  State,  i  Tex.  App.  707;  vate,  where  all  of  such  tests  could  not 
Macon  City  Bank  v,  Kent,  57  Ga.  283;  be  applied. 

Central  R.,  etc.,  Co.  f .  Phinazee,  93  3.  Wharton  v.  State,  45  Tex.  2;  Col- 

Ga.  488.  lins  v.  State  (Ga.  1S94),  19  S.  E.  Rep. 

Where  a  party's  own  witnesses  con-  243;  Chattanooga, etc.,  R.  Co.  ^'. Owen, 

tradict  each  other,  it  is  for  the  jury  to  90  Ga.  265  {overruling^  Anderson  v, 

say   how    far  each    shall   be  believed.  Tribble,  66  Ga.  584;  Head  t^  Bridges, 

State  V.  Potts,  9  N.  J.  L.  31;  17  Am.  67  Ga.  236;  Howard  v.  State,  73 Ga. §4). 

Dec.  449.  4.  Comstock  v.  Ray  ford,  12  Smed.  & 

Where  a  witness  impeaches  himself  M.  (Miss.)  369;  State  v.  Jones,  77  N. 

by  damaging  admissions,  his  testinriony,  Car.  520. 

though  uncontradicted,  is  not  conclu-  In  case  of  an  apparent  conflict  of 

sive.     The  weight  of  it  is  a  question  for  evidence,  it  is  the  duty  of  the  jurj  to 

the  jury.     Kennedy   v,    McQuaid,   56  reconcile  the  testimony,  if  possible,  so 

Minn.  450.  as  not  to  impute  perjury  to  any  wit- 

2.  U.  S.  V.  Ybanez,  53  Fed.  Rep.  ness:  Durham  v.  Holeman,  3oGa.626. 
540;  U.  S.  V.  Kessler,  Baldw.  (U.S.)  5.  State  v.  Jones,  77  N.  Car,  521; 
22 ;  U.  S.  V.  Reeves,  38  Fed.  Rep.  409;  State  v,  Smallwood,  7c  N.  Car.  104. 
Central  R.,  etc.,  Co.  v,  Attaway,  90  6.  Ruffin,  C.  J.,  in  Miller  v.  Richard - 
Ga.  656;  McRae  v.  Lawrence,  75  N.  son,  2  Ired.  (N.  Car.)  252;  Anderson  r. 
Car.  289;  Mendota  First  Nat.  Bank  v.  Collins,  6  Ala.  783. 

Haight,  55  111.  191 ;  Fox   r.  Mathews,  Where  there  are  no  witnesses,  except 

33  Miss.  433.  the  two  parties,  who  flatly  contradict 

In  Carver  v.  Louthain,  38  Ind.  530,  each  other,  and  neither  of  them  is  im- 

it  was  held  that  the  testimony  of  an  peached   or  corroborated,  there  is  no 

unimpeached    witness    who    was    ex-  preponderance  of  evidence  in  favor  of 

amined  in  open  court,  subject  to  all  the  the  plaintiff.    Anderson  v,  Collins,  6 
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nected  therewith,  is  not  of  itself  sufficient  to  discredit  him,^  un- 
less such  matters  were  so  inseparably  connected  that  he  must 
remember  all  or  none  of  them.*  On  the  other  hand,  a  witness 
may  very  seriously  impair  his  credibility  by  swearing  positively 
and  minutely  to  occurrences  long  past,  which  were  not  of  such 
a  nature  as  to  impress  themselves  forcibly  upon  his  memory.* 
Where  a  witness  swears  to  a  fact  as  of  his  own  knowledge,  it  will 
be  presumed  that  he  had  competent  means  of  information,  noth- 
ing to  the  contrary  appearing.*  But  if  he  swears  to  a  fact  with- 
out actual  knowledge,  he  is  guilty  of  legal  false  swearing,  even 
though  the  fact  be  actually  true.*  And  where  it  appears  that  he 
has  so  testified,  he  is  unworthy  of  belief.®  Where,  from  the  busi- 
ness or  occupation  of  a  witness,  he  has  peculiar  knowledge  of  the 
matter  in  controversy,  the  jury  are  justified  in  giving  more  weight 
to  his  testimony  than  to  that  of  a  witness  whose  occupation  does 
not  afford  equal  means  of  information.''  The  weight  to  be  given 
the  testimony  of  a  witness  frequently  depends  upon  the  oppor- 
tunity he  had  to  observe  the  facts  to  which  he  has  sworn.® 

4.  Improbability. — A  mere  abstract  improbability  of  the  facts 
stated  by  an  otherwise  unimpeached  witness,  is  not  sufficient  to 
discredit  him  where  no  impossibility  is  shown.*  To  have  that 
effect,  the  improbability  must  arise  from  facts  appearing  upon 
the  trial,  and  must  not  rest  wholly  in  the  minds  of  the  court  and 
jury.io 

Ala.  783;  Sanborn  V.  Babcock,  33  Wis.  612;  Asbach  v,  Chicago,  etc.,  R.  Co., 

400.  86  Iowa  lox ;  Newton  v.  Pope,  i  Cow. 

1.  McClaskey  v.  Barr,  54  Fed.  Rep.  (N.  Y.)  no;  Lomer  v.  Meeker,  25  N. 

781;  Jackson  v.  M'Vey,  18  Johns.  (N.  Y.  361;   Elwood    v.    Western    Union 

Y.)  330;  State  V,  Cowan,  7  Ired.  (N.  Transp.  Co.,  45  N.  Y.  553;  6  Am.  Rep. 

Car.)  239.  140;  Stilwell  v.  Carpenter,  a  Abb.  N. 

a.  Gibbons  v.   Potter,  30  N.  J.  Eq.  Cas.  (N.  Y.  Ct.  A  pp.)  257. 

204.  Thus,  the  testimony  of  a  former  slave 

8.  Willett  V,  Fister,  18  Wall.  (U.  S.)  that  he  is  117  years  old,  does  not  affect 

91;  Parker  t'.  Chambers,  24  Ga.  518;  his  credibility  as  a  witness.     Davis  t^ 

Chandler  v.  Hough,  7  La.  Ann.  441.  Meaux  (Ky.  1893),  22  S.  W.  Rep.  324. 

4.  Kottwitz  V.  Baeby,  16  Tex.  656;  But  a  gross  improbability  of  the  facts 
Willey  V,  Portsmouth,  35  N.  H.  303.  stated   by   an   interested  witness  may 

But  the  contrary  may  appear  from  affect  his  credibility,  though  he  is  nei- 

the  nature  of  the  fact  testified  to.    Mc-  ther  contradicted  nor  impeached.     EU 

Nally  V.  Meyer,  5  Ben.  (U.  S.)  239.  wood  v.  Western  Union  Transp.  Co., 

5.  Com.  V,  Cornish,  6  Binn.  (Pa.)  45  N.  Y.  553;  6  Am.  Rep.  140;  Stilwell 
249;  Carroll  v.  Charter  Oak  Ins.  Co.,  i  v.  Carpenter,  2  Abb.  N.  Cas.  (N.  Y. 
Abb.  App.  Dec.  (N.  Y.)  316.           •  Ct.  App.)  257;  Blankman  v.  Vallejo,  15 

6.  Slade  v,  Joseph,  5  Daly  (N.  Y.)  Cal.  639. 

1 89.  10.  "  In  all  cases  the  positive  testimony 

7.  Jacksonville,  etc.,  R.  Co.  v.  Cald-  of  an  otherwise  unimpeached  witness 
well,  21  111.  75;  Tucker  v.  Williams,  2  can  only  be  disregarded  when  its  im- 
Hilt.  (N.  Y.)  562.  probability  or  inconsistency  furnishes 

8.  Barrett  v,  Williamson,  4  McLean  a  reasonable  ground  for  doing  so,  and 
(U.  S.)  589;  Hitt  t'.  Rush,  22  Ala.  563;  this  improbability  or  inconsistency  must 
Durham  v.  Holeman,  30  Ga.  626.  appear  from  facts  and    circumstances 

•.  Barrett's  Succession,  43  La.  Ann.  disclosed  by  the  evidence  in  the  case. 
61 ;  Bunn  v.  Third  Nat.  Bank,  38  111.  It  cannot  be  arbitrarily  disregarded  by 
App.  76;  Dunn  v.  Weir,  34  111.  App.    either  court  or  jury  for  reasons  resting 
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6.  Bias — a.  In  General. — The  fact  that  a  witness  manifests  a 
partiality  for  the  party  who  calls  him  is  a  proper  matter  for  the 
consideration  of  the  jury  in  estimating  the  value  of  his  testimony, 
and  it  is  competent  to  prove  facts  and  circumstances  which  natur- 
ally tend  to  create  bias  in  the  mind  of  a  witness,  for  the  purpose 
of  affecting  his  credibility.* 

b.  Relationship. — With  the  exception  of  the  relation  of  hus- 
band and  wife,  the  mere  relationship  of  a  witness  to  the  party 
who  called  him  was  no  ground  of  disqualification  at  common  law. 
But,  in  the  very  nature  of  things,  near  relatives  of  a  party,  es- 
pecially in  criminal  cases,  generally  come  to  the  witness  stand 
with  strong  feelings  of  sympathy  and  bias  which  may  give  color 
to  their  testimony,  however  truthful  they  may  try  to  be.  Conse- 
quently, such  relationship  is  a  proper  matter  for  the  considera- 
tion of  the  jury  in  estimating  the  value  of  their  testimony,  and 
the  court  may  so  instruct  the  jury,*     But  as  the  relatives  of  a 

whoUjintheirownmindB,  and  not  based  The  rule  is  not  changed  by  the  fact 

upon  anything  appearing  on  the  trial."  that  the  circumstances  whicn  tend  to 

Mitchell,  J.,  in   Winona   Second  Nat.  create    bias    may    prejudice  the  jurj 

Bank  v.  Donald,  56  Minn.  491.     To  the  against  the  party  calling  the  witness, 

same  effect  is  Clark  v,  McGrath  (Tex.  State  v.  McGahey,  3  N.  Dak.  293;  Crist 

Civ.  App.  1893),  22  S.  W.  Rep.  527.  v.  State,  21  Tex.  A  pp.  366. 

1.  People  V.  Webster,  139  N.  Y.  73;  It  has  been  held  that  evidence  of  the 

Miles  V.  Sackett,  30  Hun  (N.  Y.)  60;  business  relations  between  a  witness  and 

People  V,    Keating,  61    Hun    (N.  Y.)  the  party  calling  him  is  admissible  to 

260;  Drum  V.  Harrison,  83  Ala.  384;  show  bias.     Totten  v.  Burhans  (Mich. 

Burger  v.  State,  83  Ala.  36;  Futch  v,  1894),  61  N.  W.  Rep.  58. 

State,  90  Ga.  472 ;  Mears  v.  Cornwall,  The  voluntary  appearance  of  a  wit- 

73  Mich.  78;  State  v.  Merriman,  34  S.  ness  without  a  subpcena  is  not  of  itself 

Car.  16;  Crist  v.  State,  21  Tex.  App.  sufficient   to   discredit  him.    State  r. 

361 ;  Daffin   %\  State,  11  Tex.  App.  76;  Keys,  53  Kan.  674.     But  the  fact  that 

Cameron  v.  Montgomery,  13  S.  &  R.  he  attends  voluntarily  may, under  some 

(Pa.)  131 ;  Edwards  v.  Sullivan,  8  Ired.  circumstances,  l)etray  his  feeling  in  the 

(N.  Car.)  302 ;  U.  S.  v.  Schindler,  10  case,  and  it  is  in  the  discretion  of  the 

Fed.   Rep.   547 ;    Davis    v.   Robj',    64  court  to  permit  him  to  be  cross-exam- 

Me.  427.  ined  as  to  that  matter.  Wabash  R.  Co. 

Where  a  witness,    otherwise  unim-  v.  Ferris,  6  Ind.  App.  30. 

peached,  testifies  under  circumstances  The  fact  that  a  witness  and  the  party 

calculated  to  create  a  strong  bias,  and  who  calls  him  are  both  knights  of  labor, 

he  states  what  is,  in  its  nature,  incredi-  is  not  admissible  to  show  bias.    Con- 

ble,  his  testimony  is  not  necessarily  to  stable  v,  Lefever  (Supreme  Ct.),  21  N. 

be    believed.     Woodruff,    J.,    in    The  Y.  Supp.  38.     But  where  it  appeared 

Helen  R.  Cooper,  7  Blatchf.  (U.  S.)  that  there  was  a  secret  society  organ- 

384,  quoted,  with  approval,  by  Blatch-  iz^d  to  repress  the  class  or  sect  to  which 

ford,  J.,  in  U.  S.  v.  Borger,  7  Fed.  Rep.  the  defendant  belonged,  it  was  held 

X98.  proper  to  ask  a  witness  for  the  prose- 

A  witness  may  be  asked  if  he  did  not  cution  if  he  was  a  member  of  such  se- 

leave  home  to  entitle  the  party  calling  cret  society.  People  v.  Christie,  2  Park, 

him  to  obtain  a  continuance.     Sage  v.  Cr.  Rep.  (N.  Y.)  579. 

State,  127  Ind.  15.  a.  U.  S.  v.  Ford,  53  Fed.  Rep.  861 ; 

The  fact  that  a  physician  was  em-  Wallace  v.  State,  28  Ark.  540;  Jcrni- 

ployed  to  examine  a  party  for  the  ex-  gan  v.  Flowers,  94  Ala.  508;  People  f. 

press  purpose  of  becoming  a  witness  in  Bush,  71  Cal.  602;  Allen  v.  Kirk,  81 

the  case,  may  be  considered  by  the  jury  Iowa   658;    Brown  v.  Walker,  32  111. 

as   affecting  his  credibility.    Jones   v,  App.  199;  State  v,  Nash,  8  Ired.  (N. 

Portland,  ^  Mich.  604.  Car.)  35;  State  v.  Byers,  100  N.  Car. 
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party  are  not,  on  that  account,  incompetent  as  witnesses  in  his 
behalf,  the  court  has  no  right  to  withdraw  their  testimony  from 
the  consideration  of  the  jury.* 

c.  Employees. — In  an  action  against  a  master  for  the  negli- 
gence of  his  servants,  the  latter  are  competent  witnesses  for  the 
defendant.  The  relation  of  master  and  servant,  and  the  incentive 
of  the  servants  to  exonerate  themselves  from  blame,  go  to  their 
credit,  however,  and  the  court  may  inform  the  jury  of  their  right 
to  consider  these  matters  in  that  connection.*  But  the  judge 
should  not  give  an  instruction  based  on  the  assumption  that  a 

512 ;  Michigan  Condensed  Milk  Co.  r.  credit  to  be  given  to  their  testimony, 

^Wilcox,  78  Mich.  431 ;  State  v.  Bacon,  and   there  was   nothing    improper  in 

13  Oregon  143;  57  Am.  Rep.  8;  Coyle  stating,  also,  the  reason  on  which  the 

r.  Metropolitan  L.  Ins.  Co.  (C.  PI.),  2^  rule  of  law  rests." 
N.  Y.  Supp.  90;  State  v.  Miller  (Def.        1.  Kavanagh   v.   Wilson,   70  N.   Y. 

1892),  32  Atl.  Rep.  137.  177 ;  Potts  v.  House,  6Ga.  324;  50  Am. 

In    State  v.  Ellington,  7   Ired.   (N.  Dec.  329 ; /«  r^  Gangwere's  Estate,  14 

Car.)  66,  Ruffin,  C.  J.,  said  :  **  It   also  Pa.  St.  417;  53*  Am.   Dec.  554;  Kansas 

seems  to  the  court  that  the   prisoner  Pac.  R.  Co.  xk  Little,  19  Kan.  267 ;  Nel- 

can    take    no  benefit   from   his   other  son  v,  Vorce,  55  Ind.  455. 
exception.     His  Honor  did  not  express        Where,  in  a  criminal  case,  the  wife  of 

an   opinion  upon   any  fact  in  contro-  the  accused  testifies  in  his  behalf,  her 

Tersy,  but  merely  applied  a  rule  of  law  credibility  is  to  be  tested  by  the  same 

to  an  admitted  fact.     It  was  not  dis-  rules  which  apply  to  other  witnesses, 

puted    that    the    witnesses    were    the  and  it  is  error  to  instruct  the  jury  that 

mother  and  sister  of  the  prisoner,  and  her  testimony  should  be  examined  with 

the  court,  therefore,  did  not  err  in  so  peculiar  care.     State    v.    Bernard,  45 

considering  them  ;  nor  was  there  error  Iowa  234;  State  v,  Rankin, 8  Iowa  355; 

in  telling  the  jury  that  their  relation  to  State  v.  Guyer,  6  Iowa  263  ;  State  v, 

the  prisoner  affected  their  credit.  That  Collins,  20  Iowa  85. 
is  a  proposition  of  reason  and  law.  The        But  it  is  proper  to  instruct  the  jury 

law  takes  notice  that  some  relations  are  that  they  may  consider  the  fact  that  the 

so  close  that  persons  standing  in  them,  witness  is  the  wife  of  the  accused.  State 

though  they  might  tell  the  truth,  can-  v.  Nash,  10  Iowa  81 ;  State  v.  Parker, 

not  be  trusted  in  general,  and,  there-  39  Mo.  App.  116. 

fore,  it  excludes  them  altogether.  That  2.  Ellis  v.  Lake  Shore,  etc.,  R.  Co., 
rule  does  not,  indeed,  embrace  parents  138  Pa.  St.  506;  21  Am.  St.  Rep.  914; 
and  children,  or  brethren.  Yet  all  Illinois  Cent.  R.  Co.  v.  Haskins,  115 
writers  upon' evidence  say  that,  though  111.  300;  Central  R.,  etc.,  Co.  v.  Malts- 
it  does  not  make  them  incompetent,  it  by,  90  Ga.  630;  Central  R.  Co.  v.  Mitch- 
goes  to  their  credit,  because  we  know  ell,  63  Ga.  173;  Bond  v.  Frost,  8  La» 
that  such  relations  create  a  strong  bias,  Ann.  297;  Chicago,  etc.,  R.  Co.  v^ 
and  that  it  is  an  infirmity  of  human  Triplett,  38  III.  483.  Contra:  In  Mar- 
nature  sometimes,  in  instances  of  great  quette,  etc.,  R.  Co.  v.  Kirkwood,  45 
peril  to  one  of  the  parties,  to  yield  to  Mich.  53 ;  40  Am.  Rep.  453,  the  court 
the  bias  produced  by  the  depth  of  jsym-  said  :  '*  While  there  may  appear  on  the 
pathy  and  identity  of  interests  between  trial,  on  direct  or  cross-examination, 
persons  so  closely  connected.  How  far  such  bias  or  behavior  as  would  author- 
these  witnesses  adhered  to  their  integ-  ize  comment  by  counsel  to  the  jury,  we 
rity  or  were  drawn  aside  by  the  ties  of  think  it  is  not  within  the  province  of 
nature  between  them  and  the  prisoner,  a  court  to  instruct  a  jury  or  suggest 
in  other  words,  the  degree  in  which  the  to  them  that  any  suspicion  attaches  to 
relation  actually  affected  their  veracity,  the  testimony  of  agents  or  servants  of  a 
was  a  question  for  the  jury,  and  his  corporation,  or  individual,  by  reason 
Honor  left  it  to  them  explicitly.  It  of  their  employment,  or  that  they  have 
was  proper  to  let  them  know  that  they  any  such  interest  as  requires  them  to  be 
might  legally  take  the  relation  into  dealt  with  differently  from  other  wit^ 
their  consideration   in   estimating  the  n esses.'* 
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witness  stands  in  fear  of  being  discharged  by  his  employer,  unless 
there  is  evidence  in  the  case  tending  to  show  that  fact.^ 

6.  Hostility. — The  hostility  of  a  witness  towards  a  party  against 
whom  he  is  called  to  testify  is  always  a  matter  to  be  considered 
as  affecting  his  credibility  and  may  be  proved  by  any  competent 
evidence.  It  may  be  shown  by  the  cross-examination  of  the  wit- 
ness himself,  or  other  witnesses  may  be  called  who  can  swear  to 
facts  showing  it.^  It  is  not  a  collateral  matter  regarding  which 
a  party  is  bound  by  the  answer  of  the  witness  on  cross-examina- 
tion. If  he  denies  that  he  entertains  any  hostility  of  feeling, 
other  witnesses  may  be  called  to  contradict  him.*  It  is,  how- 
ever,  so  far  collateral  that  a  witness  will  not   be  permitted  to 

1.  St.  Louis,  etc.,  R.  Co.  v.  Walker,  Thiede  (UUh,  1895),  39  Pac.  Rep.  837. 
39  111.  App.  388.  In  a  trial  for  homicide,  it  is  compe- 

It  is  allowable  to  introduce  such  evi-  tent  to  show  the  hostility  of  a  witness 

dence  for  the  purpose  of  affecting  the  for  the  defendant  towards  the  deceased, 

credibility   of    the    witness.     Pyne   f.  Newcomb  r.  State, 37  Miss.  383;  Bishop 

Broadway,  etc.,  R.  Co.  '(C.  PI.),  19  N.  v.  State,  9  Ga.  124;  Com.  v.  Weber, 

Y.  Supp.  217.  167  Pa.  St.  153. 

2.  People  v»  Brooks,  131  N.  Y.  325;  So,  also,  in  a  criminal  prosecution,  it 
Garnsey  v,  Rhodes,  138  N.  Y.  461;  is  competent  to  show  the  hostility  of  a 
People  V,  Webster,  139  N.  Y.  85;  Na-  witness  for  the  defendant  towards  the 
tion  V,  People,  6  Park.  Cr.  Rep.  (N.  prosecuting  witness.  Patman  t*.  State, 
Y,)  258;  Starks  v.  People,  5  Den.  (N.  61  Ga.  379. 

Y.)  106;  Starr  v.  Cragin,  24  Hun  (N.  Where  it  appears  that  a  witness  is 

Y.)  177;  Polk  V,  State,  62   Ala.  237;  actuated   by   malice,  the  jury  should 

Carpenter  v.  State,  98  Ala.  31;  Salm  v.  look  with  caution   and   distrust  upon 

State,  89  Ala.  56 ;  Yarbrough  v.  State,  his  evidence;  but  still  it  is  for  them 

71  Ala.  376 ;  Martin  v.  Martin,  25  Ala.  to    say  how   much    credit  should  be 

201 ;  McHugh  V,  State,  31    Ala.  317;  given  to  it.    Com  t>.  Putnam,  2  Allen 

Day  v.  Stickney,  14  Allen  (Mass.)  255;  (Mass.)  301 ;  Com.  xk  Downing,  4  Gray 

Swett    V.   Shumway,   102   Mass.  369;  (Mass.)  29. 

Com.  V.  Putnam,  2  Allen  (Mass.)  301 ;  In  a  trial  for  murder,  a  witness  for 

Com.  V,  Byron,   14  Gray  (Mass.)  31 ;  the  prosecution  may  be  asked  if  the 

Brewer  v.  Crosby,  11  Gray  (Mass.)  29;  deceased  was  not  her  lover.    People  r. 

Gibson  v.  State  (Miss.  1894),  16  So.  Worthington,  105  Cal.  166. 

Rep.  298;  People  V.  Anderson,  105  Cal.  A  female    witness   who  testifies  in 

32;  People  V.  Gardner,  98  Cal.  127;  support    of    the    contention    that   an 

People  V,  Gillis,  97  Cal.  542 ;   People  alleged  widow  was  not  the  wife  of  the 

V,  Goldenson,  76  Cal.  328;  Louisville,  deceased,  may  be  cross-examined  re- 

etc,  R.  Co.  V.  Berry  (Ky.  1895),  ^  ^'  specting  her  own  improper  relations 

W.  Rep.  449;  Daggett  v.  Tallman,  8  with  him.    Ingersol  v.  Mc Willie  (Tex. 

Conn.  168;  Stewart  v.  Kindel,  15  Colo.  Civ.  App.  1895),  30  S.  W.  Rep.  56. 

539;  Eldridge    v.  State,  27   Fla.  162;  8.  McGuire  v.  McDonald,  99  Mass. 

Bishop   V.  State,  9  Ga.  121 ;  State  v.  49;  Long  v.  Lamkin,  9  Cush.  (Mass.) 

Jones,   106  Mo.  302;   State  v,  Mont-  361 ;  McHugh  v.  State,  31  Ala.   317; 

gomery,  28  Mo.  594;  Pettit    v.  State,  Atwood  v.  Welton,  7  Conn.  66 ;  Beards- 

135  Ind.  393;  Bersch  v.  State,  13  Ind.  ley  v.  Wildman,  41  Conn.  515;  Scbultz 

434;  74  Am.  Dec.  263;  Stone  v.  State,  v.  Third  Ave.  R.  Co.,  89  N.  Y.  249; 

97  Ind.  345;  Robertson  v,  McPherson,  Gale  v.  New  York  Cent.,  etc^  R-  Co.. 

4  Ind.  App.  595;  John  Morris  Co.  v,  76  N.  Y.  594;  Newton  v.  Harris,  6  N. 

Burgess,  44  111.  App.  27 ;  Consaul  v,  Y.  345 ;  Nation  v.  People,  6  Park.  Cr. 

Sheldon,  35  Neb.  247;  Denton  v.  Smith,  Rep.  (N.  Y.)  258;  Eldridge  r.  State, 

61  Mich.  431 ;  Hitchcock  r.  Moore,  70  27   Fla.   162;  Selph  v.  State,  22  Fla. 

Mich.  112 ;  Pierce  v,  Gilson,  9  Vt.  216;  537 ;  Lucas  v.  Flinn,  35  Iowa  14;  Scott 

Bonnard  v.  State,  25  Tex.  App.  173;  v.  State,  64  Ind.  400;   Robertson  v. 

Daffin  V.  State,  11  Tex.  App.  76;  Sager  McPherson,  4  Ind.  App.  595;  Johnson 

t;.  State,  11  Tex.  App.  no;  People  v,  v,  Wiley,  74  Ind.  233;  Ford  v.  State, 
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state  the  cause  of  his  hostility,^  though  sufficient  latitude  should 
be  allowed  in  the  examination  to  develop  the  nature  and  inten- 
sity of  his  animosity.*  It  is  not  necessary  to  examine  the  wit- 
ness himself  concerning  his  hostility  of  feeling  before  calling 
other  witnesses  to  prove  it,'  but  an  attempt  to  discredit  a  witness 
by  proof  of  independent  facts  intended  to  show  hostility  on  his 
part  is  not  allowable,  unless  the  facts  sought  to  be  proved  imply 
of  themselves  a  bad  or  revengeful  feeling.*  Where  witnesses  are 
called  to  discredit  another  witness  in  this  manner,  they  should 
state  his  hostile  declarations  or  the  facts  which  imply  hostility. 
It  is  not  permissible  for  them  to  state  their  own  conclusions  on 
the  subject.*  The  evidence  should  show  also  that  the  ill  feeling 
exists  at  the  time  of  the  trial,  though  no  rule  can  be  laid  down 
as  to  what  remoteness  in  point  of  time  would  be  sufficient  to 
exclude  it.* 

112  Ind.  373;   Stone  v.  State,  97  Ind.  reason  for  holding  that  he  must  first  be 

345;   Staser  v.  Hogan,    lao  Ind.   220;  examined  as  to  his  hostllitT,  and  such, 

Phenix  v.  Castner,  108  111.  207 ;  Titus  we  think,  is  the  drift  of  the  decisions 

V.  Ash,  24  N.  H.  319;  Folsomv.  Brawn,  in  this  state  and  elsewhere.**     Citing 

25  N.  H.  1x4;   Martin  v,  Farnham,  25  Hotchkiss  v,  Germania  F.  Ins.  Co.,  5 

N.  H.  195;  Drew  v.   Wood,  26  N.  H.  Hun  (N.  Y.)  90;  Starr  v,  Cragin,  24 

363;   Hutchinson  v,  Wheeler,  35  Vt.  Hun  (N.  Y.)  177;  Peoples.  Moore,  15 

330;  Langhorne  v.  Com.,  76  Va.  1012 ;  Wend.  (N.  Y.)  419;  People  v.  Thomp- 

State  V,  Jones,  106  Mo.  311 ;  McFarlin  son,  41  N.  Y.  6;  Schultz  v.  Third  Ave. 

V.  State,  41  Tex.  23.  R.  Co.,  89  N.  Y.  242 ;  Ware  v.  Ware,  8 

1.  Polk  V.  State,  62  Ala.  237;  Come-  Me.  56;  Tucker  v,  Welsh,  17  Mass.  160; 

Hus  V,   State,  12  Ark.  782;  Butler  v,  9  Am.  Dec.  137;  Day  v,  Stickney,  14 

State,  34  Ark.  480;  Bishop  v.  State,  9  Allen  (Mass.)  255;  Martin  v.  Barnes,  7 

Ga.  lai;  Conyers  v.  Field,  61  Ga.  258;  Wis.  239;  Robinson  v,  Hutchinson,  31 

Patman  v.  State,  61  Ga.  379;  Chelton  Vt.  443 ;  New  Portland  v.  Kingfield,  55 

V.  State,  45  Md.  564;  State  v.  Glynn,  Me.  172;    Hedge  v,  Clapp,   22  Conn. 

51  Vt.  577.  262 ;  58  Am.  Dec.  424 ;  Cook  v.  Brown, 

S.  State  v.  Dee,  14  Minn.  35 ;  State  34  N.  H.  460. 

7'.   Collins,   33   Kan.   77;    Batdorff   v.  The  case  of  Edwards  t;.  Sullivan,  8 

Fanners'  Nat.  Bank,  61  Pa.  St.   179;  Ired.  (N.  Car.)  304,  is  not  in  harmony 

McFarlin  v.  State,  41  Tex.  23 ;  Stewart  with    the    other    authorities    on    this 

V.  Kindel,  15  Colo.  541.  point.     There  the  court  proceeded  on 

S.  State  V,  Dee,  14  Minn.  35.  the  mistaken  hypothesis  that  the  object 

In  People  v.  Brooks,  131  N.  Y.  325,  was  to  discredit  the  witness  by  contra- 
Earl,  C.  J.,  said :  *'  The  hostility  of  a  dieting  him,  whereas  the  real  object  is 
witness  towards  a  party  against  whom  to  show  the  state  of  his  feelings  in  re- 
he  is  called  may  be  proved  by  any  com-  spect  to  the  parties, 
petent  evidence.  It  may  be  shown  by  4.  Carpenter  v.  State,  98  Ala.  31 ; 
cross-examination  of  the  witness,  or  Morgan  v.  State,  88  Ala.  223 ;  Moore 
witnesses  may  be  called  who  can  swear  v.  State,  68  Ala.  360;  Cooley  v.  Nor- 
to  facts  showing  it.  There  can  be  no  ton,  4  Cush.  (Mass.)  93. 
reason  for  holding  that  the  witness  6.  See  cases  cited  in  the  two  preced- 
must  first  l>e  examined  as  to  his  hos-  ing  notes. 

tility,  find  that  then,  and  not  till  then,  6.  Higham  v,  Gault,  15  Hun  (N.  Y.) 

witnesses  may  be  called  to  contradict  383. 

him,  because  it  is  not  a  case  where  the  In  State  xk  Dee,  14  Minn.  35,  it  was 

party  against  whom  the  witness  is  called  objected  to  the  introduction  of  evidence 

is  seeking  to  discredit  him  by  contra-  of  a  threat  made  by  a  witness  to  kill  a 

dieting  him.     He  is  simply  seeking  to  party  against  whom  he  was  called  to 

discredit  him  by  showinghis  hostility  testify,  that  the  threat  was  too  remote 

and  malice,  and,  as  that  may  be  proved  in  the  point  of  time  to  show  hostility  at 

by  any  competent  evidence,  we  see  no  the  time  of  the  trial,  having  been  made 
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7.  Parties  to  Civil  ActionB.^The  common-law  incompetency  of 
parties  being  removed  by  statute,  the  interest  which  they  have  in 
the  result  of  the  trial  is  a  matter  to  be  considered  by  the  jury  in 
weighing  their  testimony  and  determining  what  force  it  shall 
have  ;^  and  the  jury  are  not  bound  to  give  credit  to  the  state- 
ments of  a  party,  though  he  is  uncontradicted  and  unimpeached.* 
On  the  other  hand,  it  cannot  be  affirmed  as  a  matter  of  law  that 
the  jury  are  bound  to  give  more  weight  to  the  testimony  of  one 
witness  than  they  accord  to  that  of  another,  on  the  ground  of  in- 
terest in  the  one  and  a  lack  of  it  in  the  other.'  The  testinnony 
of  a  party  in  interest,  as  that  of  any  other  witness,  must  be  sub- 
mitted to  the  jury,  for  whom  it  is  to  say  how  far  his  interest  shall 
affect  his  credibility.*  But  it  is  error  for  the  court  to  refuse  to 
instruct  the  jury  that  they  have  a  right  to  consider  the  interest 
of  a  party  when  weighing  his  testimony.* 

8.  Interest  in  the  Event  of  the  Snit. — The  fact  that  a  witness  is 
directly  interested  in  the  event  of  the  suit  in  which  he  is  called 
to  testify,  being  no  longer  a  ground  of  incompetency,  is  a  circum- 
stance which  the  jury  may  consider  as  affecting  his  credibility.* 

in  November  preceding  the  trial  in  8.  Elwood  v.  Western  Union  Traosp. 
October  of  the  next  year.  The  court  Co.,  45  N.  Y.  549;  6  Am.  Rep.  140; 
said:**  While  we  do  not  hold  that  Wolf  r.  Farley  (C.  PI.),  16  N.Y.  Supp. 
there  may  not  be  cases  where  the  ex-  168 ;  Kavanagh  v.  Wilson,  70  N.  Y. 
pression  of  hostile  feelings  was  made  177;  Gildersleeve  v,  Landon,  73  N.  Y. 
at  a  date  too  remote  to  furnish  anj  rea-  609;  Goldsmith  v.  Coverly,  75  Hun 
sonable  ground  for  inferring  that  such  (N.  Y.)  50  ;  Nicholson  v.  Conner,  8 
feelings  continue  to  exist  at  the  time  of  Daly  (N.Y.)  215;  Kearney  v.  New 
the  trial,  we  are  of  opinion  that  in  this  York,  92  N.  Y.  621  ;  Dean  v.  Van  Nos- 
case  the  testimony  offered  should  have  trand,  23  N.  Y.  Wkly.  Dig.  97;  Wilson 
been  submitted  to  the  jury.  There  is  no  v.  Wyandance  Springs  Imp.  Co.  (C. 
principle  or  presumption,  so  far  as  we  PI.),  24  N.  Y.  Supp.  557;  Olsen  r. 
are  aware,  which  would  authorize  a  Ensign  (C.  PI.),  28  N.  Y.  Supp.  39; 
court  to  say  that  the  feelings  which  Reid  v.  New  York  (Supreme  Ct.),  22 
found  expression  in  a  threat  to  kill  the  N.  Y.  Supp.  623  ;  Prowattain  v.  Tin- 
defendant  in  November  had  ceased  to  dall,  80  Pa.  St.  295. 
exist  in  or  influence  the  mind  of  the  8.  Louisville,  etc.,  R.  Co.  v,  Watson, 
witness  in  October  following."  90  Ala.  68;  Metropolitan  R.  Co.  r. 
1.  O'Neill  V,  Third  Ave.  R.  Co.,  78  Jones,  i  App.  Cas.  (D.  C.)  208;  Reid 
Hun  (N.  Y.)  183;  Olsen  v.  Ensign  (C.  v.  New  York  (Supreme  Ct.),  22  N.  Y. 
PL),  28  N.  Y.  Supp.  38;  Goldsmith  v.  Supp.  623.  See  also  Sullivan  r.  Col- 
Coverly,  75  Hun  (N.  Y.)  48;  Van-  lins,  i8Iowa  228;  Bonnell  v.  Smith,  53 
mater  v.  Burns,  76  Hun  (N.  Y.)  3;  Iowa  281 ;  Greer  v.  State,  53  Ind.  420. 
Meeteer  iy.  Manhattan  R.  Co.,  63  Hun  4.  Prowattain  v.  Tindall,  80  Pa.  St. 
(N.Y.)  535;  Nicholson  v,  Conner,  8  295;  Honegger  v.  Wettstein,  94  N. 
Daly   (N.  Y.)  212;   Uransky  v.  Dry-  Y.  261. 

Dock,  etc.,  R.  Co.  (Supreme  Ct.),   13  5.  Hill  v.  Sprinkle,  76  N.  Car.  353; 

N.Y.  Supp.  670;  Ractv.  Duviard-Dime  Meeteer  v,  Manhattan  R.  Co.,  63  Hun 

(Supreme  Ct.),  4   N.  Y.   Supp.   156;  (N.  Y.)  533;  Dean  v.  Metropolitan  El. 

Klason  v.  Rieger,  32  Minn.  59;  Lovell  R.  Co.,  119  N.  Y.  540. 

V,  Davis,  52  Mo.  App.  342;    Stewart  6.  Jernigan  r.  Flowers,  94  Ala.  508; 

v.   Kindel,  15  Colo.  539  ;    Pridgen  v.  Gould  v,  Stafford,  91  Cal.  146;  Brown 

Walker,  40   Tex.    135 ;    Cornelius    v.  r.  Walker,  32  111.  App.  199;  Marschall 

Hambay,  150  Pa.  St.  359;  Metropolitan  v,  Laughran,  47  111.  App.  29;  Archer 

R.  Co.  V.  Jones,  i   App.  Cas.  (D.  C.)  v.  Helm,  70  Miss.  874;  Cady  v.  Brad- 

200;  Barmby    r.  Wolfe  (Neb.    1895),  shaw,  116  N.  Y.  188;  Cleveland  Co.  v, 

62  N.  W.  Rep.  318.  Nellis  Co.  (C.  PI.),  18  N.  Y.Supp.448; 
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ThuSy  an  attorney  whose  fee  is  contingent  upon  his  success  in  the 
cause,  cannot  be  considered  a  disinterested  witness  when  he  is 
called  by  his  client.^  And  the  same  is  true  of  a  witness  whose 
testimony  tends  to  shield  him  from  a  criminal  prosecution.^ 

9.  Aooomplioes  —  (See  infraj  this  title,  Corroboration).  —  An  ac- 
complice being  a  competent  witness  either  for  or  against  the 
accused,  his  credibility  is,  at  common  law,  a  question  for  the  jury 
the  same  as  that  of  any  other  witness.*  And,  in  the  absence  of 
a  statute  to  the  contrary,  the  prisoner  may  be  legally  convicted 
on  the  unsupported  testimony  of  a  confederate  in  crime.*    Such 

Goodman  v.  Mjera  (C.  PlOi  32  N.  Y.  tent  as  affecting  their  credibility.    It  is 

Supp.  239;  Eldridgev.  State,  27  Fla.  162;  always  competent  to  show,  on  cross- 

Litten-v.  Wright  School  Tp.,  127  Ind.  examination,  that  a  witness  is  interested 

81 ;  Dailey  v.  State,  28  Ind.  285 ;  State  v.  in  the  result  of  the  suit,  but  here  the 

Lingle  (Slo.  1895),  31  S.  W.  Rep.  20;  witnesses  had  no  direct  interest  in  the 

Shannon  v,  Tama  Citj,  74  Iowa  22;  result  of  the  suit.    The  interest,  if  any, 

Mathilde  v.  Levy,  24  La.  Ann.  421 ;  was  so  remote  ithat  we  do  not  regard 

Hanson  v.   Red  Rock  Tp.  (  S.   Dak.  the  ruling  of  the  court  in  rejecting  the 

1895),  ^3   N.   W.   Rep.   156;   Trinity  evidence  as  erroneous." 

County  Lumber  Co.  v,  Denham  (Tex.  1.  Harrington  v.  Hamburg,  85  Iowa 

1895),  30  S.  W.  Rep.  856  {reversing  272;  Stewart  v.  Kindel,  15  Colo.  ^39. 

(Tex.  1894),  29  S.  W.  Rep.  553).  2.  Wohlfahrt  v,   Beckert,  92  N.  Y. 

The  fact  that  a  witness  has  laid  a  490;    44    Am.  Rep.  406;    Elwood  v. 

wager  on  the  result  of  the  trial,  is  a  Western  Union  Transp.  Co.,  45  N.  Y. 

circumstance  which  goes  to  his  credi-  549 ;  6  Am.  Rep.  140. 

bility.     People  v,  Parker,  137  N.  Y.  In    Robinson  v.   New  York   Cent., 

535*     So,  also,  the  fact  that  a  witness  is  etc.,  R.  Co.,   20  Blatchf.  (U.  S.)  340, 

a  bondsman  of  one  of  the  parties,  may  Wallace,  J.,  said:  **  It  is  doubtless  the 

be  shown  as  affecting  his  credibility,  general  rule  that  where  unimpeached 

State  V.  Calkins,  73  Iowa  128.  witnesses   testify  distinctly  and  posi- 

The  testimony  of  the  general  man-  tively  to  facts  which  are  uncontradicted, 

ager  of  a  corporation,  who  contracted  their  testimony  suffices  to  overcome  a 

the  indebtedness  for  which  it  was  sued,  mere  presumption.     But  when,  as  here, 

was  held  to  be  subject  to  discredit  as  the  testimony  proceeds  from  persons 

that  of  an  Interested  witness.     Cleve-  who  would  be  guilty  of  a  criminal  fault 

land  Co.  v.  Nellis  Co.  (C.  PI.),  18  N.  unless  they  vindicated  themselves  from 

Y.  Supp.  448.  the  presumption  arising  from  the  trans- 

In  Bevan  v,  Atlanta  Nat.  Bank,  142  action,  a  question  of  credibility  is  pre- 
111.  308,  it  was  claimed  that  the  fact  sen  ted  for  the  jury." 
that  a  witness  was  in  a  like  situation  In  a  prosecution  for  larceny,  it  was 
in  respect  to  another  claim  as  that  of  held  that  the  fact  that  a  witness  for  the 
the  party  calling  him,  was  a  fact  which  prosecution  was  under  arrest  for  steal- 
should  be  considered  by  the  jury  as  ing  the  property  in  question  was  a  prop- 
affecting  his  credibility.  The  court  er  matter  for  the  consideration  of  the 
said :  ^*  Several  of  the  witnesses  of  the  jury  in  determining  his  credibility, 
plaintiff  were  asked,  on  cross-examina-  State  v,  Burpee,  65  Vt.  4. 
tion,  whether  they  held  notes  signed  by  8.  People  v.  Haynes,  55  Barb.  (N. 
Pratt  and  Mrs.  Williams,  where  the  Y.)  453;  People  7>.  Costello,  i  Den.  (N. 
genuineness  of  her  signature  was  dis-  Y.)  83;  People  v.  Hare,  57  Mich.  505; 
puted,  or  were  interested  in  any  bank  White  v.  State,  52  Miss.  216;  Keith- 
which  held  such  notes,  and  the  court  ler  v.  State,  10  Smed.  &  M.  (Miss.) 
excluded  the  evidence.  It  is  not  claimed  172;  Fitzcox  v.  State,  52  Miss.  923; 
that  the  holding  of  such  a  note,  or  hav-  State  f.  Brown,  3  Strobh.  (S.  Car.) 
ing  an  interest  in  a  bank  which  held  508;  State  v.  Wolcott,  21  Conn.  272 ; 
such  a  note,  would  disqualify  the  wit-  State  f.  Litchfield,  58  Me.  270;  State 
nesses  from  testifying  in  the  case,  but  v.  Banks,  40  La.  Ann.  736. 
the  claim  is  that  the  witnesses  w^ere  in-  4.  People  v,  Haynes,  55  Barb.  (N. 
terested,  and  the  evidence  was  compe-  Y.)  453;  People  z^.Costello,  i  Den.  (N. 
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evidence,  however,  should  be  received  with  great  caution,  and 
should  be  carefully  and  doubtingly  scrutinized,  and  it  is  proper 
for  the  court  so  to  instruct  the  jury,*  except  in  jurisdictions 
where  the  court  has  no  authority  to  give  any  instructions  on  the 
weight  of  evidence.*  The  fact  that  an  accomplice  testifies  under 
a  promise  of  leniency,  makes  strongly  against  his  credibility  and 
may  always  be  shown  for  the  purpose  of  weakening  the  force  of 
his  testimony.* 

10.  Detectives  and  Informers. — A  detective  who  enters  into  com- 
munication with  criminals  without  any  felonious  intent  on  his 
part,  but  for  the  purpose  of  discovering  and  making  known  their 
secret  designs  and  crimes,  and  acts  throughout  with  this  original 

Y.)  83 ;   Haskins  v.  People,  16  N.  Y.  923 ;  State  r.  Jones,  64  Mo.  391 ;  State 

344;   People  V.   Dyle,  21  N.  Y.  578;  v.  Crab,  121  Mo.  554;  Com.  T^  Chase, 

wixson  V,   People,  5  Park.  Cr.  Rep.  1^7  Mass.  599;  Com.  zk  Holmes,  127 

(N.Y.)  120;  People  V.Davis,  21  Wend.  Mass.  424;  People  t».  Hare,  57  Mich, 

<N.  Y.)   309;   Com.  V,  Bosworth,  22  505;  State  v.  Dana,  50  Vt.  614;  State 

Pick.  (Mass.)  397;  State  v,   Stebbins,  v.  Miller,  97  N.  Car.  404;  State  v.  Bar- 

29  Conn.  463;  79  Am.  Dec.  223;   State  ber,  113  N.  Car.  711 ;  Wisdom  v.  Peo- 

7;.   Wolcott,    21   Conn.  272;    State  v,  pie,  11  Colo.  170;  Solander  v.  People, 

Litchfield,  58  Me.  270;  White  v.  State,  2  Colo.  48 ;  State  v.  Stebbins,  29  Conn. 

52  Miss.  216;  Fitzcoz  v.  State,  52  Miss.  463;  79  Am.  Dec.  223;  Earll  v.  People, 

923;  State  V,  Hardin,  2  Dev.  &  B.  (N.  73  111.  329;  Ingalls  v.  State,  48  Wis. 

Car.)  407;  State  v.  Haney,  2  Dev.  &  B.  647;  U.  S.  v.  Ybanez,  53  Fed.  Rep. 536. 

(N.  Car.)  390;   State  v.  Miller,  97  N.  The  court  may  comment  upon  the 

Car.  484 ;  State  v.  Barber,  113  N.  Car.  nature  of  such  testimony,  and  point  out 

711 ;  Allen  x;.  State,  10  Ohio  St.  287;  the  various  grounds  of  suspicion  which 

State  V.  Betsall,  11  W.  Va.  703;  State  may  attach  to  it,  call  the  jury's  atten- 

V,  Thompson,  21  W.  Va.  757;  State  v,  tion  to  the  situation  and  temptation un- 

Potter,  42  Vt.  495;  State  v,  Dana,  59  der  which  the  witness  may  be  placed, 

Vt.  614;  State  V.  Crab,   X2X   Mo.  554;  explain  the  motives  by  which  he  may 

State  V.  Watson,  31  Mo.  361 ;  State  v,  be  actuated, etc.,  butshouldnot  instruct 

Harkins,  100  Mo.  666;  State  v.  Jackson,  the  jury  that  they  are  bound  to  believe 

106  Mo.  174;  State  v.  Minor,   117  Mo.  or  disbelieve    him  in  any  particular. 

302;   Dawley    v.    State,  4    Ind.    128;  People  v.  Hare,  57  Mich.  505.  Citing 

Stocking  V,  State,  7  Ind.  326 ;  Brown  People  v,  Jenness,  ^  Mich.  305;  People 

V.  Com.,  2  Leigh  ( Va.)  769;  Woods  v.  v,  Schweitzer,  23  Mich.  301 ;  People  r. 

Com.,  86  Va.  929;   Bacon  t^.  State,  22  Annis,  13  Mich.  511;  Hamilton  v.  Peo- 

Fla.  51 ;  Jenkins  v.  State,  31  Fla.  196;  pie,  29  Mich.  173;  People  t».  Lyons,  49 

State  v.   Prater,  26  S.  Car.   198,  613;  Mich.  78;  K no wles  r.  People,  15  Mich. 

People  XK   Gallagher,  75   Mich.    512;  408.    To  the  same  effect  is  State  r. 

People  f .  O'Brien,  60  Mich.  8 ;  State  xu  Hing,  16  Nev.  307. 

Patterson,  52  Kan.  335;  Lamb  r.  State,  2.  State  v,  Betsall,  11  W.  Va.  703; 

40  Neb.  312;  Collins  v.  People,  98  111.  State  v.  Thompson,  21   W.  Va.  757; 

584;  38  Am.  Rep.  105;  Earll  v.  People,  State  v.  Miller,  24  W.  Va.  807.    Com- 

73  111.  329;  Wisdom  v.  People,  11  Colo,  pare  Brown  v.  Com.,  2  Leigh  (Va.)769. 

170;  Solander  v.  People,  2  Colo.  48;  3.  Tong's  Case,   Kel.    18;  Black  v. 

Ingalls  V.  State,  48  Wis.  647;   Edwards  State,  59  Wis.  471;  Vaughan  r.  State, 

V.  State,  2  Wash.  306.  57  Ark.  1 ;  State  v.  Burpee,  65  Vt  i ; 

1.  People  V,  Haynes,  55  Barb.   (N.  People  v.  Hare,  57  Mich.  505. 

Y.)  453;  People   V.  Costello,  i   Den.  It  is  error  for  Uie  court  to  refuse  to 

(N.  Y.)  83;  Haskins  v.  People,  16  N.  allow    the    cross-examination  of  an 

Y.  344;  People  V,  Dyle,  21  N.  Y.  578;  accomplice,  in   regard  to  his  expccta- 

Wixson  V.  People,  5  Park.  Cr.   Rep.  tion  of  relief  from  further  prosecution 

(N.  Y.)  120;  White  v.  State,  52  Miss,  in   the    event  of  a  conviction    of  the 

216;  Keithler  x\  State,  10  Smed.  &  M.  prisoner.     Allen  f.  State,  10  Ohio  St. 

(Miss.)  192;  Fitzcox  v.  State,  52  Miss.  287;  People  i'.  Christj',  65  Hun  (N.  Y.) 
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purpose,  is  not  to  be  regarded  as  an  accomplice,  though  his  con- 
duct must,  in  some  degree,  impair  his  credibility.*  The  fact  that 
a  detective  employs  falsehood,  artifice,  and  fraud  to  obtain  a  con- 
fession from  a  person  suspected  of  crime,  is  not  sufficient  of 
itself  to  exclude  his  testimony,  but  it  very  seriously  affects  his 
credibility.*  Again,  a  person  who  buys  intoxicating  liquor 
which  is  sold  in  violation  of  law  is  not  an  accomplice  of  the  vend- 
or ; '  but  if  he  buys  it  for  the  express  purpose  of  prosecuting 
the  vendor,  the  court  may  well  instruct  the  jury  that  his  testi- 
mony ought  to  be  received  with  great  caution  and  distrust,^ 
though  a  less  vigorous  charge  will  meet  the  requirements  of  the 
law.  Thus,  it  is  sufficient  if  the  court  directs  the  attention  of  the 
jury  to  the  conduct  of  the  prosecuting  witness,  and  tells  them 
that  it  is  a  matter  for  their  consideration  in  weighing  his  testi- 
mony.*   The  testimony  of  a  private  detective  employed  to  watch 

349 ;  People  v.  Langtree,  (>±  Cal.  256.  er  care  is  to  be  exercised  than  in  the 

See  State  v.  Kent  (N.  Dak.  1895),  ^^  ^^^^  ^^  witnesses  wholly  disinterested. 

N.  W.  Rep.  631.  Preuit    v.   People,   5    Neb.  377.    The 

1.  Rex  V.  Despard,  28  How.  St.  Tr.  weight  to  be  given  to  such  evidence  is 

346,  per  Lord  Ellenborough ;  Campbell  a  question  for  the  jury  and  cannot  be 

V,  Com.,  84  Pa.  St.  187;  State  v.  Mc-  urged   against   its  admissibility.    The 

Kean,  36  Iowa  343;  14  Am.  Rep.  530;  confession,    however,  seems    to    have 

People  V,  Barric,  49  Cal.  342 ;  People  been  voluntary,  although  made  to  one 

V.  Farrell,  30  Cal.  316;  Wright  V.  State,  who  deliberately    and  repeatedly  de- 

7  Tex.  App.  574;  32  Am.  Rep.  599;  De-  ceived  and  made  false  statements  to  the 

Long  V.  Giles,  11  111.  App.  33;  Burns  r^  plaintiff  to  obtain  it.    It  is  doubtful  if 

People,  45  111.  App.  70;  State  t;.  Miller  anything  is   really  gained   in  the  ad- 

(Del.  1892),  32  Atl.  Kep.  137.  ministration  of  the  law  from  the  ad- 

But  the  fact  that  an  official   post-  mission  of  such  testimony  and  the  con- 

office  detective  made  use  of  decoy  let-  sequent  encouragement  of  the  courts 

ters  to  detect  one  suspected  of  using  of  the  practice.     If  it  is  answered  that 

the  mails  for  the  circulation  of  obscene  confessions    are  thus   obtained  which 

literature,  is  not  sufficient  to  discredit  otherwise  could  not  be  had,  it  may  be 

his  testimony.  U.  S.  v,  Slenker,  32  Fed.  said  in  reply  that  the  same  is  true  of 

Rep.  691.  the  rack  and  wheel  by  means  of  which 

3.  State  V.  Brooks,  92  Mo.  577;  State  confessions  were  formerly  forced  from 

V,    Patterson,    73    Mo.  695;   State    v,  its    victims     but     which     experience 

Phelps,  74  Mo.  128;  Hickey  v.  State,  12  showed  were  entirely  unreliable.     So 

Neb.  490.  far  as  appears,  the  plaintiff  confided  in 

In  Heldt  v.  State,  20  Neb.  492,  the  this  man  as  his  friend  and  was  betrayed 

court  said:  *'  A  man  who  will  delil>er-  by  this  professed  benefactor.    The  tes- 

ately  ineratiate  himself  into  the  confi-  timony  of  such  a  man  may  be  entitled 

dence  of  another  for  the  purpose  of  be-  to  but  verj'  little  credence,  yet  it  must 

traying  that  confidence,  and  while  with  be  submitted  to  the  jury." 
words  of  friendship  upon  his  lips  he  is        8.  Com.  r.  Willard,  22  Pick.  (Mass.) 

seeking  by  every  means  in  his  power  to  476;  People  v.  Smith,  28  Hun  (N.  Y.) 

obtain    an    admission   which    can    be  626;  affirmed^  on   the   opinion   of  the 

tortured    into    a    confession    of   guilt  general   term,  92  N.  Y.  665;  State  v, 

which  he  may  blazon  to  the  world,  as  Hoxsie,  15  R.  I.  i  ;  2  Am.  St.  Rep.  838. 

a  means  to  accomplish  the  downfall  of  Compare  Cova.  v.  Baker,  155  Mass.  287. 
one  for  whom  he  prof  esses  great  friend-        4.  Com.  v.  Downing,  4  Gray  (Mass.) 

ship,  cannot  be  possessed  of  a  very  high  29.  See  also  People  v.  Rice  ( Mich.  1894), 

sense  of  honor  or  of  moral  obligation.  61   N.  W.  Rep.  540;  People  v.  Whit- 

Hence,  the  law  looks  with  suspicion  on  ney  (Mich.  1895),  63  N.  W.  Rep.  765. 
the   testimony  of  such  witnesses,  and        6.  Com.   v.  Mason,  135  Mass.  555; 

the  jury  should  be  specially  instructed  Com.  v,  Trainor,  123  Mass.  4x4  ;  Com. 

that  in  weighing  their  testimony  great-  v.  IngersoU,  145  Mass.  231. 
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a  husband  or  wife,  with  a  view  to  learning  facts  upon  which  to 
base  a  suit  for  a  divorce,  is  to  be  received  with  great  caution, 
and  should  be  carefully  and  minutely  scrutinized.*  It  is  compe- 
tent to  show  that  a  witness  is  a  professional  detective,  hired  by 
private  individuals  to  work  up  the  case.  The  jury  have  a  right  in 
weighing  the  evidence  to  know  the  influences  which  operate  upon 
the  witnesses.* 

11.  Belative  Valne  of  Positive  and  Negative  Tertimony. — Ordina- 
rily a  witness  who  testifies  positively  to  an  affirmative  is  entitled 
to  greater  credit  than  one  who  testifies  to  a  negative,  because  he 
who  testifies  to  a  negative  may  have  forgotten.  It  is -possible  to 
forget  a  thing  that  did  happen,  but  it  is  not  possible  to  remem- 
ber a  thing  that  never  existed.'     The  applicability  of  the  rule  to 

In  State  v,  Hoxsie,  15  R.  I.  4;  2  Am.  naturally  anxious  to  attain  their  object, 
St.  Rep.  838,  it  appeared  that  cei*tain  and  generally,  to  a  certain  extent,  their 
witnesses  called  for  the  state  were  pecuniary  reward  depends,  or  is  by 
employed  at  so  much  compensation  a  them  supposed  to  depend,  on  their 
day  in  that  and  other  cases,  and  that  success;  and  the  very  nature  of  their 
they  made  it  their  business  to  procure  employment,  the  constant  mixing  with 
illegal  sales  of  intoxicating  liquors  for  the  lowest  characters,  does  not  tend  to 
the  purpose  of  prosecuting  the  sellers,  make  them  the  most  scrupulous  agents. 
The  defendants  requested  the  judge  to  Great  care  and  caution,  therefore,  is 
charge  the  jury,  in  regard  to  thetfe  wit-  necessary ;  but  such  caution  must  not 
nesses,that  the  testimony  of  spotters  is  be  carried  to  an  extravagant  length,  for 
to  be  received  with  great  caution  and  we  all  know  that  upon  evidence  so  pro- 
distrust.  The  judge,  however,  refused,  cured  the  lives  of  many  roen  forroerlj 
and  instructed  the  jury  that  they  must  depended,  and  even  at  this  day  all  but 
weigh  all  testimony  with  caution,  life  does  frequently  depend." 
especially  where  they  saw  any  reason  2.  Rivers  xk  State,  97  Ala.  72;  Holl- 
to  doubt  its  truth  or  to  discredit  it.  Of  ingsworth  v.  State,  53  Ark.  387 ;  State 
this  instruction  the  court  said:  "We  v,  Carroll,  85  Iowa  i;  State  v.  Tosnc}-, 
do  not  see  any  error  in  this.  The  cred-  26  Minn.  262. 

ibility  of  witnesses  is  a  question  for  the  In  Needham  v.  People,  98  III.  278, 
jury.  Counsel  are  always  permitted  the  following  instruction  was  approved 
to  argue  it  to  the  jury  as  a  matter  by  the  supreme  court:  "The  evidence 
peculiarly  within  their  province.  With-  of  professional  detectives  and  police- 
out  doubt,  it  is  proper  for  the  court  to  men,  upon  disputed  questions  of  fact 
direct  the  attention  of  the  jury  to  any-  arising  in  criminal  cases,  should  alwaj's 
thing  in  the  conduct  or  character  of  be  received  with  a  large  degree  of  cau- 
witnesses  which  affects  their  credi-  tion.  From  the  nature  of  their  business 
bility,  and  we  think  the  court  below,  and  their  frequent  and  constant  asso- 
though  it  might,  doubtless,  have  ex-  elation  with  members  of  the  criminal 
pressed  itself  more  pointedly  without  classes,  their  minds  are  oftentimes  un- 
fault,  did  all  it  was  necessary  for  it  to  duly  biased  and  prejudiced  against 
do.  A  spotter  is  not,  in  contemplation  those  accused  of  crime  and  in  whose 
of  law,  an  accomplice."  arrest  they  have  been  instrumental, and 

1.  Anonymous,  17  Abb.  Pr.  (N.  Y.  their  testimony  thereby  colored  against 

Super.  Ct.)  48;  Blake  v,  Blake,  70  III.  them." 

618.  S.  Stitt  V.  Huidekoper,  17  Wall.  (U. 

In  Ciocci  V.  Ciocci,  26  Eng.  L.  &  Eq.  S.)  384;  Horn   v.   Baltimore,  etc.,  R. 

613,  Dr.  Lushington  said :  "Whenever  Co.,   54  Fed.  Rep.  301;   Kansas  Citv, 

persons   of  this   description,    such  as  etc.,  R.  Co.  v.  Lane,  33  Kan.  702;  Chi- 

Owen  and   others,   are   employed,  for  cago,  etc.,  R.  Co.  v,  Stafford  Countv, 

money,  to  procure  evidence  to  establish  36  Kan.  127;  Missouri  Pac.  R.  Co,  v. 

any  fact,  all  that  they  do  or  say  must  Pierce,  39   Kan.  391 ;  Allen  r.  Bond, 

be  watched  with  great  vigilance   and  112  Ind.  523;  Pool  r.  Devers,  30  Ala. 

for  divers  reasons.     Such  persons  are  672;  Matthews  r.Poythress,  4  Ga.  287; 

778 


CrtdiUUtT.                                  WITNESSES.  Valu  of  T«itiBniy. 

any  state  of  facts  must  depend  upon  whether  the  negative  testi- 
mony can  be  attributed  to  inattention,  defect  of  memory  or  in- 
adequate means  of  knowledge.*  Consequently,  testimony  may 
be  negative  in  form,  though  in  fact  not  so  within  the  meaning  of 
the  rule.  Thus,  where  one  witness  swears  that  a  certain  thing 
took  place,  and  another  of  equal  credibility  and  means  of  knowl- 
edge swears  positively  that  it  did  not,  there  is  a  flat  contradiction 
and  the  rule  does  not  apply.* 

Johnson  t'.  State,  14  Ga.  55;  Woodcock  have    had    of    ascertaining    the    facts 

V.  Bennet,  i  Cow.  (N.  Y.)  711;  Hep-  which  they  testify,  it  turns  out  that  the 

burn    V.  Citizens'   Bank,  2    La.    Ann.  one  has  had  more  competent  and  ade- 

1007;  46  Am.  Dec.  564;  Auld  v,  Wal-  quate  means  of  information  than  the 

ton,  12  La.  Ann.  129;  Gorham  v,  Pey-  other,  or  that,  under  the  circumstances 

ton,  3  111.363;  Delk   v.  State,  3  Head  of  the  case,  the  attention  of  the  witness 

(Tcnn.)  79;  Coles  v.  Perry,  7  Tex.  109;  testifying  that  he  did  not  see  or  hear, 

Ralph  V,  Chicago,  etc.,  R.  Co.,  32  Wis.  was  not  so  likely  to  be  so  fully  excited 

177 ;  14  Am.  Rep.  725.  and  particularly  directed  to  the  facts 

The  testimony    of   a   witness   who  as  that  of  the  one  who  swears  affirma- 

speaks  positively  to  a  fact  is  entitled  to  tively,  this    principle  cooperates  with 

more  consideration  than  that  of  several  the  one  first  stated  in  all  cases  where 

witnesses  whose  statements  are  merely  there  is  room   for  error  and  mistake. 

negative.    Kennedy  v.  Kennedy,  2  Ala.  It  is  true  that  evidence  of  a  negative 

616 ;  Todd  V.  Hardie,  5  Ala.  6^.  nature  may,  under  particular  circum- 

Where,  after  the  lapse  of  forty  -eight  stances,  not  only  be  equal  but  superior  to 
years,  fifteen  witnesses  testified  that  a  positive  evidence.  This  must  always 
soldier  who  served  in  the  revolutionary  depend  on  the  question,  whether  the 
army  had  survived  the  war,  and  one  negative  testimony  may  be  attributed 
witness  testified  that  he  fell  in  battle  to  inatten  tion,  deficient  means  of  knowl- 
during  the  war,  the  latter  witness  be-  edge,  error  or  defect  of  hearing.  .  .  . 
ing  corroborated  by  documentary  evi-  The  witnesses  who  have  sworn  that 
dence,  the  court  refused  to  disturb  a  they  did  not  hear  may  have  testified 
verdict  founded  on  the  testimony  of  the  truly,  perhaps  through  deficient  means 
one  -witness  thus  corroborated.  Jack-  of  knowledge,  or  inattention  to  the  con- 
son  T'.  Loomis,  12  Wend.  (N.  Y.)  27.  versation  relative  to  which  they  have 

1.   Reeves  v.  Poindexter,  8  Jones  (N.  given  evidence.    And  this  presumption. 

Car.)  308;  Berg  v.  Chicago,  etc.,  R.  founded  as  it  is  in  law  and  common 

Co.,  50  Wis,  426;  Urbanek  v.  Chicago,  candor,  is  powerfully  enforced  from  the 

etc.,    R.   Co.,  47  Wis.   59;  Johnson  v,  noise  and  tumults  and  attractions  with 

Whidden,  32  Me.   230;   Campbell    v.  which  they  were   surrounded,  and  the 

New    England   Mut.    L.   Ins.  Co.,  98  still  further  probability   that  they  were 

Mass.  381.  not  within  earshot  of  the  defendant's 

In  Johnson  v.  Scribner,  6  Conn.  185,  conversation.     The    inference    is    un- 

which  was  an  action  of  slander  for  de-  questionable  that  the  verdict  is  mani- 

famatory  language  alleged  to  have  been  festly  and  palpably  against  the  weight 

uttered  in  a  ballroom,  where  there  was  of  evidence,  and  the  facts  ought  to  be 

a  dancing  assembly  and  the  music  of  a  submitted  to  another  jury." 

violin,  three  witnesses  for  the  plaintiff  Whether  negative   testimony    as  to 

testified  positively  to  the  speaking  of  the  blowing  a  whistle  or   ringing  a  bell  is 

words  charged  ;  and  eleven  witnesses  to  be  brought  within  this  rule,  will  de- 

for    the  defendant   testified   that   they  pend  upon   the  situation  of  the  witness 

were  in  the  room  at  the  time  and  heard  and  the   attention  he  is  giving  at  the 

no    such    language   and   that,  in   their  time  in   question.     Rockford,  etc.,  R. 

opinion,  they  would  have  heard  it  if  it  Co.  v.  Hillmer,  72  111.  236,  distinguish- 

had  been  uttered.     The  verdict  was  for  ing-  Chicago,  etc.,  R.  Co.   v.  Still,   19 

the  defendant,  and  the  court  granted  a  111.  499;  71  Am.  Dec.  236,  where  it  ap- 

new   trial   on  the  ground  that  the  ver-  peared  that  the  witnesses  who  testified 

diet  was  against  the  weight  of  evidence,  that  they  did  not  hear  the  sound,  were 

Hosmer,  C.  J.,  said  :  *'  If,  in  a  compari-  not  in  a  position  where  they  would  nec- 

6on  between  the  witnesses  in  respect  of  essarily  have  heard  it. 

the  means  and  opportunity  which  they  2.  Reeves  v.  Poindexter,  8  Jones  (N. 
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12.  FalsnB  in  TTno,  Falsns  in  Omnibus. — It  is  a  maxim  well-known 
to  the  profession  that  if  a  witness  willfully  and  corruptly  swears 
falsely  to  any  material  fact  in  the  case,  the  jury  are  at  liberty  to 
disregard  the  whole  of  his  testimony.^  But  to  authorize  the  ap- 
plication of  the  maxim,  it  is  not  sufficient  that  the  testimony  of 
the  witness  is  in  some  particular  simply  untrue  or  that  he  has 
even  willfully  sworn  falsely  to  an  immaterial  fact ;  it  must  appear 
that  he  has  willfully  and  knowingly  sworn  falsely  to  a  material 
fact.*  Again,  it  is  simply  a  maxim  and  not  a  rule  of  the  law  of 
evidence  by  virtue  of  which  the  judge  may  withdraw  the  testi- 
mony from  the  jury  or  direct  them  to  disregard  it.    The  proper 

Car.)  308;  Coughlin  r.  People,  18  III.  People  v,  Flynn,  73  Cal.  511;  Minich 

266;  68  Am.  Dec.  541 ;  State  v.  Gates,  v.  People,  8  Colo.  452 ;  Speight  v.  State, 

20  Mo.  405 ;  Harris  z^.  Bell,  27  Ala.  520 ;  80  Ga.  512;  Tames  r.  Mickej,  26  S. 
Sobey  v.  Thomas,  39  Wis.  317.  Car,  270;  Dell  z\  Oppenheimer,  9  Neb. 

In  Coughlin  v.  reople,   18  111.  268;  454;  State  v.  Baker  (Iowa,  1893),  56  N. 

58  Am.  Dec.  541,  there  was  a  contradic-  W.  Rep. 425 ;  Blotcky  v.  Caplan  (Iowa, 

tion  as  to  whether  the  defendant  struck  1894),  59  N.  W.  Rep.   204;  Judge  r. 

the  prosecuting  witness  with  a  deadly  Jordan,  81  Iowa  519;  Winter  zr.  Central 

weapon.  The  court  said :  "  Those  wit-  iowa  R.  Co.,  80  Iowa  443;  Sandwich  v. 

nesses,  if  they  had  the  same  opportu-  Dolan,  141  111.  430;  Reynolds  v.  Green- 

nity  of  knowing  what  the  defendant  did  baum,  80  III.  416;  Gufliher  v.  People, 

do  on  the  occasion,  and  were  equally  82  III.  145;  Bevelot  v.  Lestrade,  153  111* 

faithworthy  and    likely  to  know  and  625;  U.  S.  Express  Co.   v.  Hutchins, 

remember  the  facts   with  those  who  58  III.  44 ;  Anderson  v»  People,  34  111. 

testified  that  the  defendant  did  strike  the  App.  86;  Badder  v.  Keefer,  100  Mich, 

blow,  were  entitled  to  equal  credit,  and  272  ;  Cole  r.  Lake  Shore,  etc.,  R.  Co^ 

their  statements  should  have  had  equal  95  Mich.  77 ;  O'Rourke  v,  O'Rourke, 

weight  and  consideration.   Their  testi-  43  Mich.  58;  Hamilton  t^  People,  29 

mony  was  as  positive,  as  to  the  fact  in  Mich.  173 ;  State  v.  Thompson,  21  W. 

controversy,   as   the  testimony   of  the  Va.  746;  State  v.  Freidrich,  4  Wash, 

people's   witnesses,    and   if  they    had  204;  Allen  v.  Murray,  87  Wis.  41. 

equal  honesty,  ability  and  opportunity  An  instruction  that  if  the  jury  find 

01  knowing   what   did   transpire,    and  that  a  witness  has  testified  falsely,  as  to 

memory,  their  testimony  would   have  any  material  fact  in  the  case,  they  are 

had  the  same  weight  on  a  mind  seeking  at  liberty  to  reject  and  disbelieve  all 

to  ascertain  truth."  his  testimony,  clearly  and  sufficientlj 

1.  The  Santissima  Trinidad,  7  Wheat,  states  the  law  upon  the  subject,  and  it 

(U.S.)  338;   Strauss  i'.  Abrahams,  32  is  not  necessary  in  applying  this  rule  to 

Fed.  Rep.  310;  Mann  T^.  Arkansas  Val-  call  the  attention  of  the   jury  to  anj 

ley  Land,  etc.,  Co.,  24  Fed.  Rep.  261 ;  particular  witness.     Fraser  v,  Hagger- 

Alabama  G.  S.  R.  Co.  v,  Frazier,  93  ty,  86  Mich.  521. 

Ala.  45 ;  Frazier  v.  State,  56  Ark.  242 ;  2.  Pierce  v.  State,  53  Ga.  365;  Fishel 

Follett  v.  Territory  (Arizona,  1893),  33  v,  Lockard,  52  Ga.  632;  Day  z».  Craw- 

Pac.  Rep.  869;  Demond  v,  Brooklyn  ford,  13  Ga.  508;   Skipper  r.  State,  59 

City  R.  Co.  (City  Ct.),  29N.  Y.  Supp.  Ga.   65;    Ivey    v.  State,   23  Ga.  576; 

318;  Morgenthau  v.  Walker  (C.  PI.),  Childsv.  State,  76  Ala.  93;  People  v. 

21  N.  Y.  Supp.  936;  Welke  v.  Welke  Strong,  30  Cal.  151 ;  People  t^.  Spragac, 
(Supreme  Ct.),  17  N.  Y.  Supp.  298;  53  Cal.  491;  Hall  v.  Renfro,  3  Mete. 
State  V.  Mix,  15  Mo.  153;  Gillett  v.  (Ky.)  52;  Moresi  r.  Swift,  15  Ncv.  216; 
Wimer,  23  Mo.  77;  Paule'tte  v.  Brown,  Chicago,  etc.,  R.  Co.  r.  Boger,  i  111. 
40  Mo.  52  ;  Kelly  v,  U.  S.  Express  Co.,  App.  472  ;  Quinn  v.  Rawson,5  III.  App. 
45  Mo.  428;  State  v.  Dwire,  25  Mo.  130;  Pope  v.  Dodson,  58  111.  360;  Swan 
553;  Brown  v,  Hannibal,  etc.,  R.  Co.,  v.  People,  98  111.  610;  Otmer  t'.  People, 
66  Mo.  588;  Church  v,  Chicago,  etc.,  76  111.  149;  GuUiher  v.  People,  82  lU. 
R.  Co.,  119  Mo.  203;  Seligman  v.  Rog-  146;  PennsylvaniaCo.v.Conlan,ioiIll- 
ers,  113  Mo.  642 ;  State  v.  Gee,  85  Mo.  93;  Linck  v,  Whipple,  31  111.  App-  iS5J 
647;   State  V,  Buchler,   103  Mo.  203;  Spencer   v.   Dougherty,  23  111.  App. 
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instruction,  therefore,  is  that  the  jury  may  disregard  the  whole  of 
the  testimony  of  such  a  witness,  and  it  is  reversible  error  to  in- 
struct them  that  they  must  do  so.     Such  an  instruction  is  clearly 

an  invasion  of  the  province  of  the  jury,  who  are  the  exclusive 
judges  of  the  credibility  of  the  witnesses.^ 

399;  Murtaugh  r.  MurphVf  30  III.  App.  falsely  in  a  material  matter  his  testi- 

59;  State  V.  Mix,  i^  Mo.  153;  Shenuit  monjr  should  be  rejected  entirely,  unless 

V,  Breuggestradt,  ^  Mo.  App.  46;  Gil-  it  be  corroborated  by  the  facts  and  cir- 

lett  v.  Wimer,  23  Mo.  78;   State  v.  El-  cumstances  of  the  case,  or  by  other 

kins,   63  Mo.  159;   Henry  v.  Wabash  credible  evidence.     Pierce  7;.  State,  53 

Western  R.  Co.,  109  Mo.  ^38 ;  State  v.  Ga.  365 ;  Skipper  v.  State,  59  Ga.  63 ; 

Buchler,  103  Mo.  203;  Bntt  v.  Hein-  Jackson  v.  State,  64  Ga.  348 ;  Williams 

rich,  33  Mo.  App.  243;  State  v.  Beau-  v.  State,  69  Ga.  34;   Day  v,  Crawford, 

cleigh,  92  Mo.  490 ;  Barney  v,  Dudley,  13  Ga.  508. 

40  Kan.  247 ;  Kay  v.  Noll,  20  Neb.  380;  In  Ne^  Tork^  there  has  been  much 
Callanan  v,  Shaw,  24  Iowa  444;  Gott-  confusion  on  this  point.  In  Dunlop  v. 
lieb  V.  Hartman,  3  Colo.  53;  Hillman  Patterson,  5  Cow.  (N.  Y.)  243,  it  was 
T,  Schwenk,  68  Mich.  293 ;  Bonnie  v.  held  that  the  testimony  of  a  witness 
Earll,  12  Mont.  239;  Frazier  t;.  State,  who  contradicted  himself  on  a  material 
56  Ark.  242;  State  v,  Freidrich,  4  point  should  be  withdrawn  from  the 
Wash.  204 ;  Little  v,  Superior  Rapid  consideration  of  the  jury.  The  correct- 
Transit  R.  Co.,  88  Wis.  402 ;  Schmitt  ness  of  this  decision  was  questioned  in 
V,  Milwaukee  St  R.  Co.,  89  Wis.  195.  Dunn  v.  People,  29  N.  Y.  528;  86  Am. 

But  in  Huber  v.  Teuber,  3  McAr-  Dec.  319,  where  Denio,  C.J.,  said  that 

thur  (D.  C.)  484;  36  Am.  Rep.  no,  it  the  testimony  should  remain  in  the  case 

was  held  that  a  witness  who  swears  to  to  be  considered  by  the  jury  in  connec- 

a  falsehood  in  relation  to  a  matter  the  tlon  with  the  other  evidence,  under  such 

truth  of  which  he  must  have  known,  is  prudential    instructions    as    might    be 

not  to  be  believed  in  any  part  of  his  given  by  the  court.    But  in  People  v. 

testimony,  even  when  the  fact  is  not  Evans,  40  N.  Y.  5,  the  court  returned 

material  in  the  case.  to  the  doctrine  of  Dunlop  v.  Patterson, 

1.  People  v.  Sprague,  53  Cal.  494;  5  Cow.  (N.  Y.)  243.     But  in  Pease  v. 

People  V,  Hicks,  53  Cal.  354;  People  v.  Smith,  61  N.  Y.  483,  it  was  held  that 

Soto,  59  Cal.  369;  People  v.  Strong,  30  the  trial  court  had  no  power,  under  the 

Cal.  156;  Jordan  v.  State,  81  Ala.  20;  maxim,  to  instruct  the  jury  that  they 

Clapp  V.  Bullard,  23   111.   App.    609;  ought  not  to  consider  the  testimony  of 

Blanchard  v.  Pratt,  37  111.  243;  Crab-  such  a  witness,  and  it  was  there  said 

tree  v.  Hagenbaugh,  25  111.  233 ;  79  Am.  that  the  jury  are  clearly  at  liberty  to 

Dec.  324;  Pollard  v.  People,  ^111. 148;  believe  the  witness,  though  they  may. 


Otmer  r.  People,  76  111.   149;  Pennsyl-    if  they  see  fit,  disregard  his  testimony. 

111.93        ,       ~ 
nolds  V.  Green baum, 80  111.  416;  Knowles    matter  at  rest,  as  the  court  admitted  that 


vania  Co.  v,  Conlan,  loi  111.  93;  Rey-    This  decision,  however,  did  not  set  the 


V.  People,  15  Mich.  408;  Fisher  v,  Peo-  there  might  be  an  exception  where  it 

pie,  20  Mich.  147;  Hall  v,  Renfro,  3  was  shown  that  the  witness  had  been 

Mete.   (Ky.)  52;  Letton  v.  Young,  2  guilty  of  perjury,  though  not  convicted 

Mete.  (Ky.)  ^59;  Senter  t'.  Carr,  15  N.  of   the  offense.     Again,  in   Place   v, 

H.  351 ;  Lewis  v.  Hodgdon,  17  Me.  267;  Minster,  65  N.  Y.  103,  it  was  said,  by  the 

Finley  v.  Hunt,  56  Miss.  221 ;  Jones  v.  commission  ofappeals,  "the  cases  which 

People,  2  Colo.  351 ;  Mead  v,  McGraw,  go  to  show  that  the  testimony  of  a  wit- 

19  Ohio  St.  55 ;  Mercer  v.  Wright,  3  ness  who  contradicts  himself,  or  who  is 

Wis.  645 ;   Shellabarger  v,  Nafus,   15  impeached  by  the  testimony  of  others, 

Kan.    547,    overruling-    Campbell    v,  must  be  rejected  by  the  judge,  cannot 

State,  3   Kan.  488;   Russell    v.   State,  be  regarded  as  law  in  this  state."  Citing 

II  Kan.  322;    Gannon  v.  Stevens,  13  Dunn  v.  People,  29  N.  Y.  523;  86  Am. 

Kan.  461 ;  Hill  v.  West  End  St.  R.  Co.,  Dec.  319;  White  v,  McLean,  57  N.  Y. 

158    Mass.  460;    Com.    v.  Wood,    11  670;  Wilkins  v.  Earle,  44  N.  Y.  172;  3 

Gray  (Mass.)  85;  Com.  v,  Billings,  97  Am.  Rep.  655;  Pease  v.  Smith,  61  N. 

Mass.  405.  Y.477;  Warren  r.  Haight,  62  Barb. 

In  Georgia^  the  rule  is  that  where  a  (N.  Y.)  490. 
witness  knowingly  and  willfully  swears        Notwithstanding  this  clear  statement 
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If,  in  the  application  of  this  maxim,  the  judge  were  authorized 
to  withdraw  the  testimony  of  the  witness  from  the  jury,  or  to 
direct  them  to  disregard  it,  the  distinction  between  competency 
and  credibility  would,  to  that  extent^  be  obliterated,  and  a  wit- 
ness might,  in  effect,  be  rendered  incompetent  upon  his  own  con- 
fession of  perjury,  without  a  trial  or  conviction,  and  thus  the 
judge  could,  by  an  instruction  on  the  credibility  of  the  witness, 
accomplish  what  he  would  be  powerless  to  do  when  acting  in  the 
capacity  of  judge  of  the  competency  of  the  witness.^ 

there  remained  some  doubt  as  to  the  makes  a  person  convicted  of  crime,  not 
power  of  the  court  where  a  witness  had  excepting  perjury,  a  competent  witness 
willfullyperjured  himself,  as  will  be  seen  in  any  cause  or  proceeding,  civil  or 
by  consulting  Deering  v,  Metcalf,  74  criminal,  but  allows  the  conviction  to 
N.  Y.  501 ;  People  v,  Petmecky,  99  N.  be  proved  for  the  purpose  of  affecting 
Y.  423.  the  weight  of  his  testimony.  It  would 
The  legislature,  however,  came  to  the  be  manifestly  absurd,  in  the  light  of 
relief  of  the  court  and  entirely  removed  this  statute,  now  to  hold  that  an  uncon- 
incompetency  occasioned  by  conviction  victed  perjurer  was  an  incompetent  wit- 
of  crime,  perjury  not  excepted.  See  ness  whose  evidence  could  not  be  con- 
New  Tork  Penal  Code,  §  714;  New  sidered  by  the  jury,  when,  under  the 
Tork  Code  Civ.  Proc,  §  832.  And  now  statute,  if  he  had  been  con  victed,  his  evi- 
the  law  in  that  state  is  as  laid  down  in  dence  must  be  received  and  weighed  by 
the  text.  See  Peoples.  Chapleau,  121  the  jury.  In  view  of  the  present  stat- 
N.  Y.  276,  ute,  whatever  doubts  may  have  here- 
in People  V.  O'Neil,  109  N.  Y.  251,  tofore  existed,  the  true  rule  is  that 
Andrews,  J.,  said  :  "  The  refusal  of  the  stated  by  Judge  Denio  in  Dunn  v.  Peo- 
court  to  charge  that  if  the  jury  should  pie,  29  N.  Y.  529;  86  Am.  Dec.  3x9, 
find  that  the  witnesses  Fullgraff  and  and  which  was  followed  on  the  trial  of 
Duffy  had,  in  the  testimony  before  the  this  case,  that  the  testimony  of  a  wit- 
Senate  committee  in  respect  to  the  ness  who  has  committed  perjury  in  the 
same  matters,  committed  willful  per-  same  matter  on  a  prior  occasion, 
jury,  the  jury  should  wholly  disregard  whether  the  perjurv  is  established  by 
their  testimony  given  on  the  trial,  a  conviction  or  by  his  confession,  or  is 
raises  a  question  which,  prior  to  the  en-  found  by  the  jury,  *  must  be  considered 
actment  of  section  714  of  the  Penal  by  the  jury  in  connection  with  the 
Code,  was  open  to  doubt  under  the  other  evidence  under  such  prudential 
decisions  in  this  state.  The  cases  were  instructions  as  may  be  given  by  the 
fully  reviewed  in  Deering  v.  Metcalf,  court,  and  subject  to  the  determination 
74  N.  Y.  501,  and  the  question  was  of  the  court  having  a  jurisdiction  to 
again  referred  to  in  the  recent  case  of  grant  new  trials  in  cases  of  verdicts 
People  ZK  Petmecky,  99  N.  Y.  421.  against  evidence.*" 
Under  the  Rev.  Stats.  (2  R.  S.  681),  a  1.  In  Rex  v.  Teal,  11  East  307,  a  wit- 
person  convicted  of  perjurj'  was  not  ness  admitted  that  she  had  before  sworn 
permitted  to  be  a  witness  in  any  cause  falsely  upon  the  particular  point  to 
or  matter  until  his  conviction  was  re-  which  she  was  then  called  to  testify, 
versed.  While  this  statute  was  in  and  it  was  strongly  urged,  upon  the  au- 
force,  there  was  much  reason  certainly  thority  of  the  cases  of  Titus  Oates,  4 
in  the  contention  that  where  a  witness,  St.  Tr.  47,  and  Elizabeth  Canning,  10 
by  his  own  confession  on  the  stand,  in  St.  Tr.  390,  that  her  evidence  should  l)e 
the  presence  of  the  jury,  admitted  that  rejected  by  the  court,  though  she  had 
he  had  willfully  perjured  himself  on  a  not  been  convicted  of  perjury,  and  this, 
former  occasion  in  respect  to  the  same  upon  the  analogy  of  a  witness  who  ad- 
matter,  his  testimony  ought  to  be  mits  himself  to  be  an  infidel.  But  Lord 
wholly  disregarded  to  the  same  extent  Ellenborough,  C.  J.,  observed  that  an 
as  though  his  perjury  had  been  judi-  infidel  cannot  admit  the  obligation  of 
cially  established  by  conviction.  But  an  oath  at  all,  and  cannot,  therefore, 
now,  by  section  714  of  the  Penal  Code,  give  evidence  under  the  sanction  of  it. 
no  conviction  for  crime  disqualifies  *  But,"  said  he,  "  though  a  person  may 
a  witness,  and  the  section    expressly  prove  on  his  own  showing,  or  by  other 
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IX.  IKFIACHIESHT — 1.  Direct  Contradiction. — It  is  scarcely  neces- 
sary to  state  that  a  party  has  a  right  to  call  witnesses  to  contra- 
dict material  evidence,  given  by  a  witness  for  his  adversary.*  As 
has  been  said  by  a  learned  judge,  if  a  witness  fabricate  a  story 
and  circumstances,  the  disproof  of  the  circumstances  is  generally 
the  only  possible  way  of  disproving  the  material  facts.*  Conse- 
quently, where  the  witness  has  given  testimony  which  is  material 
to  the  issue  on  trial,  he  is  subject  to  direct  contradiction  upon 
any  fact  or  circumstance  which  tends  to  corroborate  and  strengthen 
his  testimony.*     So,  also,  his  credit  may  be  attacked  by  proof  of 

evidence,  to  have  forsworn  himself  as  to  their  minds  full  and  entire  con- 
to  a  particular  fact,  it  does  not  follow  viction  of  its  truth. '  Where  is  the 
that  he  can  never  afterwards  feel  the  difference  between  a  witness  who  con- 
obligation  of  an  oath,  though  it  may  fesses  that  he  has  been  guilty  of  these 
be  a  good  reason  for  the  jurj,  if  satis-  crimes,  and  one  who  confesses  that  he 
fied  that  he  had  sworn  falsely  on  the  has  committed  perjury  ?  The  idea  that 
particular  point,  to  discredit  his  evi-  the  latter  was  a  confession  of  the  cr/mtfif 
dence  altogether ;  but  still,  that  would  falsi  is  suggested  by  Cockell,  in  Rex  v, 
not  warrant  the  rejection  of  the  evi-  Teal,  ii  East  307,  but  the  court  said 
dence  by  the  judge.  It  only  goes  to  the  there  was  nothing  in  it,  because  mur- 
credit  of  the  witness,  on  which  the  jury  der,  burglary,  etc.,  are  crimes  of  a 
are  to  decide."  And,  after  quoting  some  higher  nature,  and  include  not  merely 
passages  from  Lord  Chief  Baron  Gil-  a  disregard  of  truth,  but  a  disre- 
bert,  the  learned  Chief  Justice  observed  gard  of  all  obligations  and  a  total 
that  those  passages,  contrasted  with  depravity  and  wickedness  of  heart, 
others,  pointed  out  the  distinction  be-  consequently,  a  system  of  law  would 
tween  competency  and  credibility.  not  be  true  to  itself  which  permitted 
In  State  v.  Williams,  2  Jones  (N.  the  testimony  of  the  former  to  be 
Car.)  257,  it  was  insisted,  upon  the  sup-  weighed  by  the  jury,  but  required  the 
posed  authority  of  State  v.  Jim,  i  Dev.  testimony  of  the  latter  to  be  withdrawn 
(N.  Car.)  509,  that,  where  a  witness  from  their  consideration.  This  must 
had  committed  willful  perjury,  the  court  be  so,  according  to  the  maxim,  *the 
should  instruct  the  jury,  as  a  rule  of  greater  includes  the  less. '  All  the 
law,  that  his  whole  testimony  should  writers  upon  evidence  treat  of  the  evi- 
be  disregarded.  But  Pearson,  J.,  after  dence  of  an  accomplice  and  the  im- 
an  elaborate  review  of  the  authorities,  peachment  of  a  witness,  by  his  confes- 
arrived  at  the  conclusion  stated  in  the  sion  or  by  contradictory  statements,  in 
text.  He  said:  **The  result  is  that  the  same  connection." 
the  construction  put  on  State  v.  Jim,  i  1.  Frank  v.  Manny,  2  Daly  (N.  Y.) 
Dev.  (N.  Car.)  509,  has  no  other  sup-  92;  People  v.  De  France  (Mich.  1895), 
port  but  Dunlop  v,  Patterson,  5  Cow.  62  N.  W.  Rep.  709. 
(N.  Y.)  343,  and  that  stands  by  itself  The  mere  contradiction  of  a  witness 
as  the  only  instance  in  which  a  court  does  not  warrant  the  disregarding  of 
of  common  law  has  converted  the  his  whole  testimony  for  want  of  cor- 
maxim,  *falsum  in  unOf  etc.,*  into  a  roboration.  Louisville,  etc.,  R.  Co.  v, 
rule  of  the  law  of  evidence  to  be  en-  Kelly,  63  Fed.  Rep.  407. 
forced  by  the  court,  and  is  opposed  by  2.  Thompson,  C.  J.,  in  Batdorff  v. 
all  the  decisions  that  have  ever  been  Farmers'  Nat.  Bank,  61  Pa.  St.  184. 
made  in  any  other  common-law  court.  8.  Riddell  v.  Thayer,  137  Mass.  489; 
Next,  as  to  analogy.  If  a  witness  Com.  v.  Goodnow,  154  Mass.  487; 
admits  that  he  has  committed  murder  Whitney  v.  Boston,  98  Mass.  313;  Com. 
or  burglary,  State  v.  Valentine,  7  Ired.  v.  Smith  (Mass.  1895),  40  N.  E.  Rep. 
(N.  Car.)  225;  or  felony,  in  stealing  a  189;  Grimes  v.  Hill,  15  Colo.  36s; 
slave.  State  v.  Haney,  2  Dev.  Sc  B.  (N.  Davis  v.  California  Powder- Works,  84 
Car.)  390,  he  is,  nevertheless,  a  compe-  Cal.  617;  East  Tennessee,  etc.,  R.  Co. 
tent  witness,  and  his  testimony  is  to  be  v,  Daniel,  91  Ga.  768;  Butler  v.  Cornell, 
weighed  by  the  jury,  and  they  may  148  111.  276;  Southern  Bell  Telephone, 
convict   upon  it,  provided  it   *  carries  etc.,  Co.  v.  Watts,  66  Fed.  Rep.  460. 

783 


ImpiadiBMiit.  WITNESSES.  Oontridietorj 

independent  facts  and  circumstances  which  are  inconsistent  with 
his  testimony.' 

2.  Condnct  Inoonsistent  with  Tefltimony. — The  acts  and  conduct 
of  the  witness,  relative  to  the  matter  in  controversy,  and  incon- 
sistent with  his  testimony,  may  always  be  proved  for  the  purpose 
of  weakening  the  force  of  his  evidence.* 

3.  Previous  Contradictory  Statements — a.  Laving  Foundation— 
(l)  In  General, — As  we  shall  presently  see,  a  witness  may  be  im- 
peached by  proof  that  he  has,  upon  some  material  point,  made 
verbal  statements  out  of  court  which  contradict  his  testimony  at 
the  trial,  though  such  statements  are  not  admissible  as  independ- 
ent evidence  on  the  merits  of  the  case.  But  before  the  evidence 
of  such  contradictory  statements  can  be  received,  it  is  necessary  to 
prepare  the  way  for  its  reception  by  cross-examining  the  witness 
concerning  the  supposed  qontradictions  which  are  to  be  brought 
forward  against  him,  and  such  cross-examination  must  extend 
not  only  to  the  particulars  of  the  conversation,  upon  which  it  is 
intended  to  contradict  the  witness,  but  also  to  the  time  when,  the 
place  where,  and  the  person  or  persons  to  whom,  the  witness  is 
supposed  to  have  made  such  statement.'     The  direct  tendency  of 

• 

1.  People  V,  Freeman,  93  Cal.  359;  Birch  z\  Hale,  99  Cal.  299;  People  v. 
Pharo  V,  Beadleston  (C.  Pl.)t  ^i  N.  Y.  Nonella,  99  Cal.  333;  Young  v,  Bradj, 
Supp.  989;  Little  V,  Lichkoff,  98  Ala.  94  Cal.  xaS;  Salle?;.  Ma7er,9i  Cal.  165; 
321.  Brown  V,  State,  72  Md.  468;  Waters  v. 

2.  Whitney  v.  Butts,  91  Ga.  124;  Waters,  35  Md.  532 ;  State  v.  Jones,  44 
Yeaw  V,  WilliamSf  15  R.  I.  20;  Still-  La.  Ann.  961 ;  State  v.  Johnson,  35  La. 
well  v.  Farewell,  64  Vt.  286;  Hjland  Ann.  871;  State  v,  O'Kean,  35  La. 
V,  Milner,  99  Ind.  308;  Miller  v.  Baker,  Ann,  901 ;  State  v,  Callegari,  41  La. 
160  Pa.  St.  172.  Ann.  578;    State   v.  Johnson,  41   La. 

S.  Carpenter  v.  Wall,  11   Ad.  &  El.  Ann.  574;  Hunter  f;.Gibb8, 79  Wis.  70; 

803 ;  39  E.  C.  L.  234 ;  Angus  v.  Smith,  Welch  v.  Abbot,  72  Wis.  512;  Baker  v. 

M.  &  M.  473;  22  £.  C.  L.  360;  Crow-  State,  69  Wis.  40;  Sieber  v,  Arounson, 

ley  V.  Page,  7  C.  &  P.  780;  32  E.  C.  L.  78  Wis.  679;  Cohn  v.  Heimbauch,  86 

737;Conradx;.  Griffey,  10  How.  (U.S.)  Wis.  176;  Skelton  u.  Fenton  Electric 

38 ;  Payne  v.  State,  60  Ala.  80 ;  Cooper  Li^^ht,  etc.,  Co.,  100  Mich.  87 ;  Carder  v. 

V.  State,  90  Ala.  641 ;  Gilyard  v.  State,  Primm,  52  Mo.  App.  102;  Spohn  v.  Mis- 

98  Ala.  59;  Hester  v.  State  (AIa.1894),  souriPacR.Co.,  116M0.617;  122  Mo. i; 

15  So.  Rep.  857;   Jones  v.  State,  58  State  v.  Parker,  96  Mo.  382 ;  Browning 

Ark.  390;  Lee   v,   Chadsey,  2  Keyes  v.  Gosnell  (Iowa,  1894),  59  N.  W.  Rep. 

(N.  Y.)  543;  Sprague  v.  Cadwell,  12  340;  Richmond  v.  Sundburg,  77  Iowa 

Barb.   (N.  Y.)  518;    Hart  v.  Hudson  255;  Neeb  t\  McMillan  (Iowa,  1894), 

River  Bridge  Co.,  84  N.  Y.  56;  Bud-  6oN.W.Rep.6i2;  Georgia  R., etc.,  Co. 

long   V,  Van  Nostrand,  24  Barb.  (N.  v.  Smith,  85  Ga.  530;  Gardner  v.  State. 

Y.)  25;  Briggs  V.  Wheeler,   16  Hun  81  Ga.  144;  Richardson  v.  Kelly,  85  111. 

(N.  Y.)  583;  Gorgen  v.  Balzhouser,  2  491 ;  Miner  v.  Phillips,  42  111.  130;  Root 

N.  Y.  Wkly.  Dig.  529;  Boyd  v,  Boyd  v.  Wood,  34  111.  286;  Quincy  Horse  R., 

(City  Ct),  27  N.  Y.  Supp.  942;  Wey-  etc.,  Co.  v,  Gnuse,  137  111.  26^^ {revers- 

mouth  V,  Broadway,  etc.,  R.  Co. ( Super,  ing  38  111.  App.  212) ;  Consolidated  Ice 

Ct.),  22  N.  Y.  Supp.  1047;  McCuUoch  Mach.  Co.  v.  Keifer,  134  III.481;  23  Am. 

V.  Dobson,  133  N.  Y.  114;  Provost  v.  St.  Rep.  688;  Aneals  v.  People,  134  lU- 

New  York  (C.  PI.),  3  N.  Y.  Supp.  531;  401;  Boeker  v,  Hess,^  111.  App.  332; 

Sandford  v,  Shafer  (Supreme  Ct),  2  Robinson  f.  Savage  (ill.  x888),  15 N.E. 

N.  Y.  Supp.  357;  State  v.  Wright,  75  Rep.850;  Robinson  v.  Com.  (Ky.1889), 

N.  Car.  439;  Hooper  v,  Moore,  3  Jones  11  S.  W.  Rep.  81 ;  Diffenderfer  f.  Scott, 

(N.  Car.)  428;    State  r.  Patterson,  2  ^   Ind.  App.  243;  State  i'.  Clean',  40 

Ired.  (N.  Car.)  352 ;  38  Am.  Dec.  699;  Kan. 287;  Howe  Mach.  Co.  v. Clark,  15 
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the  evidence  being  to  impeach  the  veracity  of  the  witness  by 
contrasting  his  present  statement  with  that  supposed  to  have 

been  made  by  him  to  some  other  person,  common  justice  requires 
that  he  be  given  an  opportunity  of  declaring  whether  he  ever 
made  such  a  statement  to  that  person,  and  of  explaining,  in  the 
reexamination,  the  nature  and  particulars  of  the  conversation, 
under  what  circumstances  the  statement  was  made,  from  what 
motives,  and  with  what  design.^ 

Kan.  492;  U.  S.  v.  Fuller,  4  N.  Mex.  Donahoo   v.   Scott  (Tex.    Civ.  App. 

358;   Kirchner  v.  Laughlin  (N.  Mex.  1895),  30  S.  W.  Rep.  385. 

1892),  28   Pac.   Rep.  505;    Horton   v.  In  3/aj5ac^ifif//j,  a  declaration  made 

Chad  bourn,  31  Minn.  322  ;  Watson  v,  out  of  court,  contrary  to,  or  inconsist- 

St.  Paul  City  R.  Co.,  42  Minn.  46;  ent  with,  the  testimony  of  a  witness  in 

Granning  v,  Swenson,  49  Minn.  381;  any  material  matter,  may  be  proved  by 

Wood  River  Bank  v,  Kelley,  29  Neb.  other  testimony,  either  with  or  without 

590;  International,  etc.,  R.  Co.  v.  Dyer,  a  previous  inquiry  to  the  witness  thus 

76  Tex.  156;  Clapp   v.  Engledow,  72  contradicted.      Tucker    v,  Welsh,    17 

Tex.  252;  Smith  v,  Jones  (Tex.  Civ.  Mass.  160;  9  Am.  Dec.  137;  Com.  v, 

App.  1895),  31  S.  W.  Kep.  306;  State  v,  Hawkins,  3  Gray  (Mass.)  463;  Harr- 

Goodwin,  32  W.  Va.  177;  Unis  v.  Charl-  ington  v.  Lincoln,  2  Gray  (Mass.)  133; 

ton,  12  Gratt.  (Va.)  484;  Holbrook  v.  Hathaway  v.  Crocker,  7  Met.  (Mass.) 

Holbrook,  30  Vt.  433.  266;  Day  v.  Stickney,  14  Allen  (Mass.) 

The  time  and  place  of  the  conversa-  260;  Weeks  r.  Needham,  156  Mass. 
tion,  and  the  person  with  whom  it  was  289;  Carville  v.  Westford  (Mass.  1895), 
held,  should  be  specified  with  sufficient  40  N.  E.  Rep.  893;  Day  v,  Cooley, 
dcfiniteness  to  enable  the  witness  clearly  118  Mass.  524;  Brooks  v.  Weeks,  121 
to  identify  it.  Standard  Oil  Co.  v.  Van  Mass.  433;  Com.  v.  Moinehan,  140 
Etten,  107  U.  S.  325;  Koehler  v.  Buhl,  Mass.  4^;  Hosmer  v.  Groat,  143 
94  Mich.496;  Hanscom  t;.  Burmood,35  Mass.  16;  Tobin  v.  Jones,  143  Mass. 
Neb.  504;  Bartlctt  v,  Cheesebrough,  32  448;  Hastings  v,  Livermore,  15  Gray 
Neb.  339;  Bonelli  v,  Bowen,  70  Miss.  (Mass.)  10;  Com.  v.  Smith  (Mass. 
142;  Jones  V.  State,  65  Miss.  179;  Ful-  1895),  40  N.  E.  Rep.  189. 
ton  V.  Hughes,  63  Miss.  6x ;  Clark  v.  But  the  matter  upon  which  the  wit- 
State  (Miss.  1 891 ),  9  So.  Rep.  820;  Zeb-  ness  is  thus  impeached  must  be  mate- 
ley  V,  Storey,  117  Pa.  St.  478;  State  v,  rial  to  the  issue  on  trial.  Com.  v.  Buz- 
Hunsaker,  i(S  Oregon  497;  Stepp  V.  Na-  zell,  16  Pick.  (Mass.)  153;  Com.  t;. 
tional  L.,  etc.,  Assoc.,  37  S.  Car.  417;  Sacket,  22  Pick.  (Mass.)  394;  Tucker 
Hamilton  v.  Rich  Hill  Coal  Min.  Co.,  v,  Welsh,  17  Mass.  160;  9  Am.  Dec. 
108  Mo.  364;  Mahaney  v.  St.  Louis,  137;  Brockett  v,  Bartholomew,  6  Met. 
etc.,  R.  Co.,  108  Mo.  191 ;  Whitaker  v.  (Mass.)  399;  Hathaway  v.  Crocker,  7 
State,  79  Ga.  87;   Floyd  r.  State,  82  Met.  (Mass.)  266. 

Ala.  x6;  Barkly  v.  Copeland,  74  Cal.  i;  1.  2  Phil.  Ev.  959;  Angus  z\  Smith, 

5  Am.  St.  Rep.  413;   Esterlj'  xk  Eppel-  i  M.  &  N.  473;  Crowley  v.  Page,  7  C. 

sheimer,  73  Iowa  260;  Neeb  v.  McMil-  &  P.  789;  32  E.  C.  L.  737 ;  The  Charles 

Ian  (Iowa,  1894),  60  N.  W.  Rep.  612;  Morgan,    1x5    U.    S.    69;    Carder    z\ 

Montgomery  v.   Knox,    23    Fla.  59c;  Primm,  52  Mo.  App.    xo8;    Spohn  v. 

State   V.  Dickerson,  98    N.  Car.  708;  Missouri   Pac.   R.  Co.,   116   Mo.  617; 

Pence  v.  Waugh,  13^  Ind.  X43;  Jack-  Ryan  v.  People  (Colo.  1895),  40  Pac. 

son  V.  Swope,  134    Ind.  xii;    Hill  v.  Rep.  775. 

Gust,  55  Ind.  45;  Quincy  Horse  R.,  etc.,  In  The  Queen's  Case,  2  Brod.  &  B. 

Co.  V,  Gnuse,  137  111.  364;  Da  Lee  v.  299;  6  E.  C.   L.   154,  the   House  of 

Blackburn,   11    Kan.   190;    Henderson  Lords   put  the  following  question   to 

V,  State,  X  Tex.  App.  ±ri\  Tread  way  v.  the  judges  :  **  If  in  the  courts  below  a 

State,  I  Tex.  App.  608;   Ledbetter  v.  witness  examined  in  chief,  on  the  part 

State  (Tex.  Crim.  App.  1895),  29  S.  W.  of  the  plaintiff,  being  asked  whether 

Rep.  1084.  he  remembered  a  quarrel  taking  place 

In  laying  the  foundation  it  is  not  between  A  and  B,  answered  that  he 
necessary  to  use  the  exact  words  of  the  did  not  remember  it;  and  such  wit- 
statement    intended    to     be     proved,  ness   was  not  asked  on   his   cross-ex- 
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Where  the  contradictory  statements  were  reduced  to  writing 
by  the  witness,  or  by  another  and  signed  by  him,  the  necessity 
of  laying  a  foundation  for  the  reception  of  impeaching  evidence 
still  remains,  but  for  obvious  reasons  the  limitation  as  to  the 
time  and  place  of  making  the  statements  does  not  apply.^  It  is 
sufficient  to  show,  the  witness  the  paper  or  read  it  to  him  and 
question  him  concerning  its  genuineness.  If  he  admits  that  it  is 
in  his  handwriting,  or  that  he  has  signed  it  in  its  present  form,  it 
may,  at  the  proper  season,  be  received  in  evidence.* 

amination  whether  he  had  or  had  not  sary  foundation  in   the  way  which  I 
made  a  declaration  stated  in  the  ques-  have  mentioned,  the  court  would,  of  its 
tion   respecting  such  quarrel ;   and  in  own  authority,  call  back  the  witness  in 
the  progress  of  the  defense  the  counsel  order  to  give  the  counsel  an  opportunity 
for  the  defendant  proposed  to  examine  of  laying  the  required  foundation,  by 
a  witness  to  prove  that  the  other  wit-  putting  his  questions  to   the  witness, 
ness  had  made  such  a  declaration,  in  or-  although  the  counsel    had  not  before 
der  to  prove  that  he  must  remember  it :  asked  them ;   it  being  much  better  to 
according  to  the  practice  of  the  courts  permit  the  order  and  regularity  of  the 
below,  would  such  proof  be  received  ?  "  proceedings,  as  to  time  and  season,  to  be 
In  answer  to  this  question,  Abbott,  broken  in  upon,  than  to  allow  irrelevant 
C.  J.,  delivering  the  opinion  of  all  the  or  incompetent  evidence  to  be  received." 
judges,  said :  **  It  must  be  in  the  knowl-        1.  Romertze  v.  East  River  Bank,  49 
edge  and  experience  of  every  man  that  N.   Y.  577 ;    Doud  v,  Donnelly  (Su- 
a  slight  hint  or  suggestion  of  some  par-  preme  Ct),  12  N.  Y.  Supp.  306;  Clapp 
ticular  matter  connected  with  a  subject,  v.  Wilson,  5  Den.  (N.  Y.)  285;  Ham- 
puts  the  faculties  of  the  mind  in  motion,  mond  v.  Dike,  42  Minn.  273. 
and  raises  up  in  the  memory  a  long  train        2.  Georgia  R., etc.,  Co.  v. Smith, 85  Ga. 
of  ideas    connected  with  the    subject,  530;  Boeker  v.  Hess,  34  III.  App.  332; 
which,  until  that  hint  or  suggestion  was  Simmons  v.  State,  32  Fla.  387;  Morri- 
given,  were  wholly  absent  from  it.    For  son  v.  Myers,  11  Iowa  538;  Honstiner. 
this  reason,  the  proof  that,  at  a  time  past,  O'Donnell,  5  Hun  (N*.  Y.)  472;  Gaff- 
a  witness  has  spoken  on  any  subject,  does  ney  v.  People,  50  N.  Y.  416;  Clapp  v. 
not,  in  our  opinion,  lead  to  a  legitimate  Wilson,  5  Den.  (N.  Y.)  287 ;  Lightfoot 
conclusion   that    such  witness,  at  the  t;.  People,  16  Mich.  511;  State  f.  Tick- 
time  of  his  examination,  had  that  sub-  el,  13  Nev.  502;  Ecker  v.  McAllister, 
ject  present  in  his  memory ;  and    to  45  Md.  291 ;  U.  S.  v.  Fuller,  4  N.  Mex. 
allow  the  proof  of  his  former  conversa-  35S ;  People  v,  Ching  Hing  Chang,  74 
tion  to  be  adduced  without  first  inter-  Cal.  389;  Gunter  v.  State,  83  Ala.  q/b. 
rogating  him  to  that  conversation,  and        It  is  not  allowable,  in  cross-examina- 
reminding  him  of  it,  would,  in  many  tion  in  the  statement  of  a  question  to  a 
cases,  have  an  unfair  effect  upon  him  witness,  to  represent  the  contents  of  a 
and  upon  his  credit,  and  would  deprive  letter  and  to  ask  the  witness  whether 
him  of  that  reasonable  protection  which  he  wrote  a  letter  to  any  person  with 
it  is  in  my  opinion  the  duty  of  every  such  contents,  or  contents  to  the  like  ef- 
court  to  afford   to  every  person  who  feet,  without  first  having  shown  the  wit- 
appears  as  a  witness  on  the  one  side  ness  the  letter,  and  asking  him  if  he 
and  on  the  other.  According,  therefore,  wrote  that  letter.  Two  or  three  lines  of 
to  the  practice  of  the  courts  below,  a  a  letter  may  be  exhibited  to  a  witness 
witness  is  asked,  on  cross-examination,  without  exhibiting  to  him  the  whole, 
whether  he  has  made  a  declaration  or  and  the  witness  may  be  asked  whether 
held  a  conversation;  and  such  previous  he  wrote  the  part  exhibited,  but  if  the 
question  is  considered  as  a  necessary  witness  denies  that  he  wrote  such  part, 
foundation  for  the  contradictory  evi-  he  cannot  be  examined  as  to  the  con- 
dence  of  the  declaration  or  conversa-  tents   of   the   letter.     Opinion  of  the 
tion  to  be  adduced  on  the  other  side.    I  judges  in  The  Queen's  Case,  2  Brod.  & 
must,  however,  my  lords,  take  the  lib-  B.  286;  6  E.  C.  L.  148. 
erty  to  add,  that  in  any  grave  or  serious        A  written  contract  is  admissible  in 
case,  if  the  counsel  had,  on  his  cross-  evidence  for  the  purpose  of  impeaching 
examination,  omitted  to  lay  the  neces-  a  witness  after  he  has  admitted  that  be 
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Where  a  witness,  who  is  also  a  party  to  the  action,  has  made 
material  statements  out  of  court,  which  are  in  conflict  with  his 
testimony,  the  opposing  party  may  prove  them  without  first  lay- 
ing a  foundation  for  the  reception  of  the  evidence  upon  the  cross- 
examination  of  the  witness.  The  fact  that  a  party  chooses  to  take 
the  witness  stand  in  his  own  behalf,  can  in  no  way  limit  or  re- 
strict the  right  of  the  opposing  party  to  prove  his  admissions 
against  interest,*  and  the  same  is  true  when  the  witness  is  the 
agent  of  a  party,  provided  the  contradictory  statements  were 
made  in  reference  to  a  matter  in  which  the  agent  had  authority 
to  bind  the  principal.*  It  has  been  held,  however,  that  when  a 
party's  contradictory  statements  are  offered  for  the  sole  purpose 
of  impeaching  him  as  a  witness,  and  not  as  admissions  against 
interest,  the  proper  foundation  should  be  laid  on  cross-examina- 
tion as  in  the  impeachment  of  other  witnesses.' 

The  cross-examining  party  has  a  right  to  lay  a  foundation  for 
the  impeachment  of  a  witness  who  has  given  material  evidence 
against  him,  and  it  is  reversible  error  to  deny  him  the  privilege.* 

(2)    Where  the  Witness  Is  Not  Present  to  Testify. — If  a  party 

signed  the  contract  as  a  part^r  thereto.  Ark.  694;  Klug  v.   Sta'te,  77  Ga.  734; 

Drew  -v.  Wadleigh,  7  Me.  94.  Wilson  v.  Wilson,  137  Pa.  St.  269;  Mc- 

A  witness  is  not  bound  to  answer  as  Coy  v.  People,  71   111.  in.     Compare 

to  matters  reduced  to  writing  by  him-  State  v.  Freeman  (S.  Car.  1895),  ^^  S* 

8elf  or  by  another  and  subscribed  by  £.     Rep.    974;    Logan   v.  Com.   (Ky. 

him,    until  the  writing  has  been  pro-  1895),  29  S.  W.  Rep.  632. 

duced  and  read  or  shown  to  him.  New-  If,  in  a  criminal  case,  such  contra- 

comb   V.  Griswold,  24  N.  Y.  298;  Bel-  dictory  statements  of  the  defendant  are 

linger  v.  People,  8  Wend.  (N.  Y.)  595.  in    fact  confessions,   the  court  should 

The  deposition  of  a  witness  may  be  first  pass  upon  their  admissibility,  pre- 
received  in  evidence  for  the  purpose  of  cisely  as  if  the  impeachment  of  the  de- 
discrediting  his  testimony,  only  so  far  fendant  as  a  witness  was  not  involved, 
as  the  contents  thereof  were  called  to  State  v.  Barrett,  40  Minn.  65. 
his  attention  during  his  examination  at  2.  Louisville,  etc.,  R.  Co.  v.  Lawson, 
the  triaL  Stephens  v.  People,  19  N.  Y.  88  Ky.  496. 

549;  Grosse  T.  State,  II  Tex.  App.  364;  But    the     contradictory     statement 

Hammond  T^.  Dike,  42  Minn.  273.  '  must   have  been   made  concerning  a 

It   is  not  proper,  on  the  cross-exam-  matter  within  the  scope  of  the   wit- 

ination  of  a  witness  for  the  counsel,  in  ness's  authority  as  agent,  otherwise  the 

order  to  contradict  him,  to  read  from  necessary  foundation  must  be  laid  for 

what  purports  to  be  a  deposition  pre-  his    impeachment.      Stone    v.    North 

viously  given  by  him,  and  then  to  ask  Western  Sleigh  Co.,  70  Wis.  585. 

him  whether  he  has  so  testified.    The  S.  Conway   v,   Nicol,   34  Iowa  536; 

correct    rule  in   such   case    is  first  to  Browning  r.  Gosnell  (Iowa,  1894),  59 

prove  the  deposition  to  be  his,  and  then  N.  W.  Rep.  340. 

to  read  it  as  part  of  the  evidence  in  the  But  no  foundation  need  be  laid,  even 

case.     After  this   has   been   done   the  where  this  i*ule  applies,  if  the  declara- 

witnesfl  may  be  cross-examined   as  to  tion  of  a  party  is  introduced  as  an  ad- 

any    supposed    discrepancies    between  mission  of  a  fact  and  not  for  the  pur- 

his   testimony  in  court  and  the  deposi-  pose  of  impeaching  him  as  a  witness. 

tion.    Cropsey  v.  Averill,  8  Neb.  151.  Lucas  v.  Flinn,  35  Iowa  14;   State  v. 

1.  Wliare  a'   Party     Testifies. — Wis-  Hamilton,  32  Iowa  574. 

consin  Planing    Mill    Co.   v,   Schuda,  4.  Stacj'  7^  Milwaukee,  etc.,  R.  Co., 

72    Wis.  277;    Rose   V.   Otis,  18  Colo.  72  Wis.  331;   Pruitt  v.   Brockman,  46 

59;  Meyer  v.  Campbell  (C.  PI.),  20  N.  Ind.  56;  McFarlin  v.  State,  41  Tex.  23; 

Y.   Supp.  705;   Kennedy  r.  Wood,  52  Turney  v.  State,  9  Tex.  App.  192.     See 

Hun  (N.  Y.)  46;  Collins  v.  Mack,  31  also  Miller  v.  Baker,  160  Pa.  St.  179. 
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admits,  for  the  purpose  of  avoiding  a  continuance,  that  an  absent 
witness  would,  if  present,  testify  to  certain  material  facts,  he  will 
not  be  allowed  to  adduce  proof  of  counter  declarations  made  by 
the  witness  at  another  time  and  place.  To  admit  such  evidence 
would  be  a  violation  of  the  rule  requiring  a  foundation  to  be  laid 
before  introducing  the  impeaching  evidence.*  And  the  same  is 
true  where  the  testimony  has  been  taken  under  a  commission,  and 
no  predicate  was  laid  for  the  impeachment  of  the  witness  at  the 
time  of  his  examination.*  Where  a  witness  makes  statements  at 
variance  with  his  testimony,  after  the  taking  oP  his  deposition, 
the  only  way  to  take  advantage  of  such  statements  is  to  sue  out 
a  second  commission  and  lay  the  requisite  foundation  for  their 
reception  in  evidence.*  Where  the  contradictory  declarations 
were  made  before  the  taking  of  the  deposition,  and  the  attention 
of  the  witness  was  not,  at  that  time,  called  to  them,  they  cannot 
be  received  in  evidence  to  discredit  his  testimony  after  death  has 
placed  him  beyond  the  power  of  explanation  ;*  and  it  appears 
that  if  a  witness  testify  in  a  cause,  and  subsequently  make  con- 
tradictory staterhents,  evidence  of  such  statements  cannot  be 
received  at  a  second  trial  of  the  cause,  though  the  witness  is  dead, 
and  the  party  against  whom  his  testimony  is  read  has  had  no 
opportunity  of  laying  a  foundation  for  impeaching  him.^ 

1.  Pool  V,  Devers,  30  Ala.  672 ;  St.  Where  two  depositions  of  the  same 
Louis,  etc.,  R.  Co.  v.  Sweet,  57  Ark.  witness  have  been  taken  in  the  same 
287;  State  V,  Bartley,  48  Kan.  421;  case,  the  first  one  cannot  be  introduced 
State  V.  Carter,  8  Wash.  372 ;  North  for  the  purpose  of  impeaching  the  sec- 
Chicago  St.  R.  Co.  V.  Cottingham,  44  ond,  when  no  foundation  was  laid  at 
III.  App.  46.  the  taking  of  the  second,  bj  calling  the 

In  Moutana^  it  has  been  held  that  in  attention  of  the  witness  to  the  contra- 
such  cases  the  right  to  impeach  the  dictorj  statements  made  in  the  first, 
witness  may  be  reserved.  State  f.  Samuels  f.  Griffith,  13  Iowa  103.  A 
Gibbs,  10  Mont.  212,  213.  contrary  view  has  been  taken  in  Colo- 

Where  the  testimony  of  an  absent  r«Kf<?.  1  hompson  v.Gregor,  11  C0I0.531. 

witness,  given  at  a  former  trial,  is  put  8.  Kimball  t'.  Davis,  19  Wend.  (N. 

in  evidence,  it  cannot  be  discredited  by  Y.)  437;    Brown  v.  Kimball,  25  Wend, 

evidence    of  contradictory   statements  (N.  Y.)  259;  Stacy  v.  Graham,  14  N. 

of  the  witness,  Pruitt  v.  State,  92  Ala.  Y.  492 ;  Conrad  v.  Griffey,  16  How.  (U. 

41;    but   such   evidence    is    subject  to  S.)  47. 

direct  contradiction,  the  same  as  if  the  In  Georgia^  it  is  held  that  the  former 

witness  had  testified  in  open  court.     U.  deposition  cannot  be  introduced  for  the 

S.  V.  Taylor,  35  Fed.  Rep.  484.  purpose  of  impeaching  the  latter,  but 

Where  the  testimony  of  a  witness  who  the  difficulty  can  be  met  by  suing  out 

has  become   insane   since   the   former  interrogatories  and  therein  calling  the 

trial  is  put  in  evidence,  proof  of  con-  attention  of  the  witness  to  the  discrep- 

tradictory   statements    made    by    him  ancies,  thus  laying  the  foundation  for 

after   the  first  trial  is  not  admissible,  impeaching  him,  and  that  a  continuance 

Stewart   v.   State    (Tex.   Crim.    App.  may  be  had  for  this  purpose.    Georgia 

1894),  26  S.  W.  Rep.  203.  R.,  etc.,  Co.  v.  Smith,  85  Ga.534;  Kil- 

2.  Conrad  v.  Griffey,  16  How.  (U.  lian  v.  Augusta,  etc.,  R.  Co.,  79  Ga. 
S.)  38;  Howell  V.  Reynolds,   is  Ala.  234;    11  Am.  St.  Rep.  410. 

128;  Hubbard  r.  Briggs,  31  N.  Y.  536;  4.  Ayers  v,  Watson,  132  U.  S.  394; 

Fitch  V.  Kennard  (City  Ct.),  19  N.  Y.  Hubbard  v.  Briggs,  31  N.  Y.536;  EP" 

Supp.  468;  Unis  t;.  Charlton,  12  Gratt.  pert  v.  Hall,  133  Ind.  417;  Sharp  r. 

(Va.)  484;   Runyan  v.  Price,  15  Ohio  Hicks  (Ga.  1894),  21  S.  E.  Rep.  208. 

St.  I ;  86  Am.  Dec.  459.  5.  Mattox  v.  U.   S.,  156  U.  S.  237 
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b.  Introduction  OF  Impeaching  Evidence— (i)  Of  Verbal 

Statetnents  of  the  Witness — (a)  Where  Witneei  Admlti  Making  the  Btate- 
nMnt. — If,  upon  cross-examination,  the  witness  admits  that  he 
made  the  statement,  by  proof  of  which  it  is  proposed  to  impeach 
hinn,  that  ends  the  matter,  and  no  further  proof  of  it  is  necessary 
or  allowable.* 

(b)  Where  He  Deniei  Haying  Hade  the  Statement. —  If  a  witness  is  cross- 
examined  with  the  particularity  above  described  in  regard  to  any 
material  statement,  supposed  to  have  been  made  by  him  at  some 
other  time,  which  is  in  conflict  with  his  present  testimony,  and 
he  denies  having  made  such  statement,  the  proper  predicate  or 
foundation  is  thus  laid  for  impeaching  him  ;  and  it  is  the  privi- 
lege of  the  cross-examining  party  to  call  other  witnesses  to  con- 
tradict him.* 

(Shiras,  Gray  and  White,  JJ.,  </i>5e»/-  (Mass.)    262;   Gould  v,  Norfolk  Lead 

tHg-)\  Runjan  v.  Price,  15  Ohio  St.  i;  Co.,  9  Cush.  (Mass.)  338;  57  Am.  Dec. 

86  Am.  Dec.  459  (Rannej  and  Wilder,  50;  Brigham  v.   Clark,  100  Mass.  430; 

]J.,  dissentingYy  Craft  v.  Com.,  81  Ky.  Parkenson  v,    Bemis,  153    Mass.   200; 

250;  50  Am.  Rep.  160.  Liddle  v.  Old  Lowell  Nat.  Bank,  158 

In  Pennsylvania,  the  rule  is  other-  Mass.  15;  Com.  v.  Wemtz,  161  Pa.  St. 

wise.     Thus,  where  a  witness,  after  the  591;  Frack  v,  Gerber,  167  Pa.  St,  316; 

taking  of  his  deposition,  admitted  that  Dampman  v.  Pennsylvania  R.  Co.  (Pa. 

he  had  made  a  mistake  in  his  testimony,  1895),  31  Atl.  Rep.  244;  Dick  v.  People, 

and  died  before  the  trial,  it  was  held  47  111.  App.  223 ;  State  v,  Lewis,  44  La. 

that  such  admission  might  be  proved  at  Ann.  958 ;  Duckett  v.  Pool,  34  S.  Car. 

the  trial,  notwithstanding  no  founda-  311;  Judd  v,  Claremont  (N.  H.  1891), 

tion  was  laid  for  impeaching  the  witness.  23   Atl.  Rep.  427;   Hess  v.  Redding,  2 

1.  Crowley  v.  Page,  7  C.  &  P.  789;  Ind.  App.   199;  Staser  v,  Hogan,  120 

f2  E.  C.  L.  737;  State  v.  Baldwin,  36  Ind.  207;  State  v.  Crane,  no  N.  Car. 

Lan.   I ;  Rodriguez  v.  State,  23  Tex.  530 ;  Ellis  v.  Harris,  106  N.  Car.  395 ; 

App.  503;  Lightfoot  V,  People,  16  Mich.  Langworthy  v.  Green  Tp.,  95  Mich.  93 ; 

507;  State  V,  Tickel,  13  Nev.  502.  Stackable  v,  Stackable,  65  Mich.  515; 

8.  Delaware,  etc.,   R.   Co.  v.  Con-  Swift  Electric  Light  Co.  v.  Grant,  90 

verse,  139  U.  S.  469;  Allen  v.  State,  87  Mich.  469;  Johnston  Harvester  Co.  v, 

Ala.  107;  Cotton  v.  State,  87  Ala.  75;  Miller,  72  Mich.  265;  16  Am.  St.  Rep. 

Burney  v.  Torrev,  100  Ala.  157;  Holley  536;  McClellan  v.  Ft.  Wayne,  etc.,  R. 

T\  State  (Ala.  1^5),  17  So.  Rep.  102;  Co.  (Mich.  1895),  62  N.  W.  Rep.  1025; 

Billings  V.  State,  52  Ark.  303;  Little  Milford  v,  Veazic  (Me.  1888),  14  Atl. 

Rock,  etc.,  R.  Co.  v.  Voss  (Ark.  1892),  Rep.  730;  Turnbull  v.  Maddux,  68  Md. 

18  S.  W.  Rep.  172;  Carpenter  v.  Ward,  579;    State   v,   Barrett,  40  Minn.  65; 

30  N.  Y.  243;  Patterson  Gas.  Governor  Leahev  v,  Cass  Ave.,  etc.,  R.  Co.,  97 

Co.  r.  Lichtenstein  Bros.  Co.  (C.  PL),  Mo.  165;  10  Am.  St.  Rep.  300;  Spohn 

29  N.  Y.  Supp.  279;  Schell  v.  Plumb,  v.  Missouri  Pac.  R.  Co.,  loi  Mo.  417; 

C5  N.  Y.  592;  People  v.  McCallam,  103  Trauerman  v,  Lippincott,  39  Mo.  App. 

N.  Y.  587;  Patchin  v,  Astor  Mut.  Ins.  478;   State  v.  Higgins  (Mo.   1894),  28. 

Co.,  13  N.  Y.  268;  People  v.  "Schuyler,  S.  W.  Rep.  178;  Joseph  v.  Com.  (Ky. 

106  N.  Y.  298;  Sitterly  v,  Gregg,  90  N.  1886),  i  S.  W.  Rep.  4;  People  v,  Mur- 

Y.  686;  Quincy  v,  Warner,  78  Hun  (N.  ray,  85  Cal.  350;   Mimms  v.  State,  16 

Y.)  286;  Dudley  v.  Satterlee  (City  Ct.),  Ohio   St.   221;    State    v.    Walters,    7 

a8  N.  Y.  Supp.  741;  Frankel  v.  Wolf  Wash.  246;  Welch  v.  Abbot,  72  Wis. 

(C.  PI.),  27  N.  Y.  Supp.  328;  Humes  v,  <;i2;  A.  C.  Conn  Co.  v.  Little  Suamico 

Proctor,  73  Hun  (N.  Y.)  265;  Barrett  v.  Lumber  Mfg.  Co.,  74  Wis.  652;   Hed- 

Manhattan  R.  Co.  (Supreme  Ct.),  18  dies  v.  Chicago,  etc.,  R.  Co.,  74  Wis. 

N.  Y.  Supp.  71 ;  Palmeri  v.  Manhattan  239;  Cross  v.  McKinley,  81  Tex.  332; 

R.  Co.  (Supreme  Ct),  14  N.  Y.  Supp.  Texas,  etc.,  R.  Co.  v.  Brown,  78  Tex. 

468;  Woodrick  V.  Woodrick,  141  N.  Y,  397  ;  Levy  v.  State,  28  Tex.  App.  203; 

457;    Hathaway  v.  Crocker,   7    Met.  Hawkins  v.  State,  27  Tex.  App.  273 ; 
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(e)  Wh«re  tlM  Witnati  HdtlMr  Admlti  nor  Doiiw. — There  has  been  some 
conflict  of  English  authority  as  to  whether  it  is  admissible  to  prove 
a  previous  statement  of  the  witness  in  conflict  with  his  testi- 
mony, where  he  says  that  he  has  no  recollection  of  having  made 
the  statement.  It  has  been  held  that  the  statement  may  not  be 
proved  unless  he  expressly  denies  that  he  made  it  -}  but  it  appears 
to  be  the  better  opinion  that,  where  the  suggested  statement  is  a 
contradiction  of  the  testimony  of  the  witness  upon  the  stand,  it 
may  be  proved,  unless  he  admits  that  he  made  it,  when  he  is 
questioned  about  it,  provided  always  that  such  statement  is  ma- 
terial to  the  matter  at  issue.*    The  latter  rule  has  generally  been 

Welch   V,   Franklin   Ins.  Co.,   23  W.  enable    the  witness  to  explain  them, 

Va.  303.  and,   as   I   conceive,   for  that  purpose 

A  statement  made  by  another  in  the  onlj",  the  witness  majr  be  asked  wheth- 
presence  of  a  witness,  and  assented  to  er  he  ever  said  what  is  suggested  to 
and  adopted  by  him,  may  be  proved  for  him,  with  the  name  of  the  person  to 
the  purpose  of  impeaching  him,  if  it  whom  or  in  whose  presence  he  is  sup- 
contradicts  his  testimony  in  a  material  posed  to  have  said  it,  or  some  other cir- 
part,  and  he  denies  that  it  was  made,  cumstance  sufficient  to  designate  the 
State  V.  McGaffin,  36  Kan.  315;  Easter-  particular  occasion.  If  the  witness,  on 
wood  V,  State  (Tex.  Crim.  App.  1895),  the  cross-examination,  admits  the  con- 
31  S.  W.  Rep.  294.  versation  imputed  to  him,  there  is  do 

A  mere  dental  by  a  witness  that  he  necessity  for  giving  other  evidence  of 

made  a  material  statement  imputed  to  it;  but  if  he  says  he  does  not  recollect, 

him  will  not  give  the  cross-examining  that  is  not  an  admission,  and  you  mar 

party  a  right  to  prove  it,  unless  it  tends  give  evidence  on  the  other  side  to  prove 

to  contradict  the  evidence  given  by  the  that  the  witness  did  say  what  is  imput- 

witness.      Lamb  v.  Ward,  114  N.  Car.  ed,  always  supposing  the  statement  to 

255;    Hall   V,   Young,   37   N.    H.  134;  be  relevant  to  the  matter  at  issue.  This 

Martin  v,  Farnham,  25  N.  H.  195;  Hall  has  always  been  my  practice,  and  if  it 

V,  Simmons,  24  Tex.  227.  were  not  so,  you  could  never  contra- 

IntontlonaUy  False. — The  credibility  diet  a  witness  who  said  he  could  not 

of  a  witness  may  be  affected  hy  evi-  remember." 

denceof  contradictory  statements  with-        And  upon  this  subject,  Mr.  Phillips 

out  showing  that  they  were  intention-  remarks  :  "  It  is  true,  the  proof  of  the 

ally  false.   Craig  v.  Rohrer,  63  111.  325.  statement  imputed  to  the  witness,  which 

The  subsequent  denial  by  a  witness  he  says  he  does  not  remember  to  have 

that  he  made  the  contradictory  state-  made,  is  not  admissible  as  a  contradict- 

ment  proved,  will  cure  the  error  of  its  ory  statement,  for,  until  further  inquiry 

admission  without  a  proper  foundation,  be  made,  there  is  no  apparent  contra- 

Hartsfield  v.  State  (Tex.  Crim.  App.  diction,  but  still,  it  seems,  the  evidence 

1895),  29  S.  W.  Rep.  777.  should   be  admitted,  for  the  imputed 

1.  So  held,  by  Lord  Abinger,  in  Long  statement,  when  proved,  may  be  such  as 
V,  Hitchcock,  9  C.  &  P.  6x9,  and  by  to  amount  to  a  direct  contradiction  of 
Tindal,  C.  J.,  in  Pain  v,  Beeston,  i  ^l.  the  witness,  and  may  also  possibly  con- 
&  Rob.  20.  vince  the  jury  that  the  witness  did  not 

2.  In  Crowley  v.  Page,  7  C.  &  P.  speak  truth  in  saying  he  did  not  remem- 
789 ;  32  E.  C.  L.  737,  Parke,   B.,  said  :  ber  making  the  statement.    If  the  rule 
** Evidence  of  statements  by  witnesses  were  otherwise,  it  might  happen  that, 
on  other  occasions  relevant  to  the  mat-  under  the  pretense  of  not  remcmbcr- 
ter  at  issue,  and  inconsistent  with  the  ing,  a  witness  who  has   made  a  false 
testimony  given  by  them  on  the  trial,  statement,   and   who  knows  it  to  be 
is   always   admissible  in   order  to  im-  false,  would  escape  contradiction  and 
peach  the  value  of  that  testimony;  but  exposure.    If  the  ruling  of  Parke,  B.,  is 
it  is  only  such  statements  as  are  rele-  adopted,  and  the  statement  imputed  to 
vant  that  are  admissible,  and  in  order  to  the  witness  should  appear  on  inquiiy 
lay  a  foundation  for  the  admission  of  to  contradict  his  evidence  in  court," 
auch  contradictory  statements,  and  to  would  evidently  be  proper  to  give  hini 
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preferred  where  the  question  has  been  raised  in  American  courts  ;^ 
though  there  are  some  cases  in  which  it  was  held  that  evidence  of 
the  imputed  statement  should  not  be  received  where  the  witness 
said  he  had  no  recollection  of  having  made  it.* 

(2)  Of  Written  Statements.  —  The  proper  foundation  having 
been  laid,  it  is  competent  to  impeach  a  witness  by  putting  in 
evidence  any  material  statement  in  contradiction  of  his  testimony, 
which  he  may  have  reduced  to  writing,  or  which  may  have  been 
written  by  another,  and  subscribed  by  him. '  This  is  most  fre- 
quently done  by  the  introduction  of  letters  written  by  the  witness,' 
but  any  other  form  of  written  statement  is  equally  admissible. 
Thus,  an  affidavit  of  the  witness  is  admissible  for  this  purpose,* 
so,  also,  is  a  written  report  of  railroad  employees.*  A  party  who 
has  testified  in  the  case  may  be  contradicted  by  the  allegations  in 
his  verified  pleadings,®  or  by  statements  in  his  petition  for  a  new 
trial.'  And  in  a  criminal  case  the  prosecuting  witness  may  be 
impeached  by  the  statements  in  his  sworn  complaint  against  the 
defendant.^     In  a  suit  against  a  municipal  corporation,  to  recover 

an   opportunity  on    reexamination   to  Hayes,  140  N.  Y.  484;  People  v»  Cas- 

make  any  explanation  in  his  power  as  sidy   (Supreme  Ct.)i  14  N.  Y.  Supp. 

to  the  apparent  contradiction."    2  Phil.  349;  Perishable  Freight  Transp.  Co.  v. 

Evidence  960.  O'Neill,  41    III.   A  pp.  433 ;    Western 

1.  Payne  v.  State,  60  Ala.  80;  Hoi-  Manufacturers*  Mut.  Ins.  Co. t;.  Bough- 
brook  V.  Holbrook,  30  Vt.  432;  Bress-  ton,  136  111.  317,  affirming  37  111.  App. 
ler  t;.  People,  117  111.  422;  Ray  r.  Bell,  183;  Foster  v.  Worthing,  146  Mass. 
24  111.  444;  Wood  V,  Shaw,  48  111.  273;  607;  Anthony  v.  Jones,  39  Kan.  529; 
Consolidated  Ice  Mach.  Co.  v.  Keifer,  De  Sobry  v,  De  Laistre,  2  Har.  &  J. 
134  111.  481;  23  Am.  St.  Rep.  688;  (Md.)  loi ;  3  Am.  Dec.  535;  Prentis  r. 
Kute  V,  Nute,  41  N.  H.  60;  Heddles  v.  Bates,  88  Mich.  567;  Barrett  v.  Dodge, 
Chicago,  etc.,  R.  Co.,  77  Wis.  228;  16  R.  I.  740;  State  v.  Tall,  43  Minn. 
Smith  r.  State  (Tex.  Crim.  App.  1892),  273;  Tabor  v,  Judd,  62  N.  H.  288; 
20  S.  W.  Rep.  554;  Gonzales  v.  State  Dooley  v.  Miller  (Tex.  Civ.  App.  1893), 
(Tex.  Crim.  App.  1895),  29  S.  W.  Rep.  21  S.  W.  Rep.  157. 
1091;  Edwards  v.  Osman,  84  Tex.  656;  A  letter  written  by  another  person  is 
Fuller  V.  State,  30  Tex.  App.  559 ;  Peo-  not  admissible  to  impeach  a  witness, 
pie  V.  Jackson, 3  Park.  Cr.  Rep.  (N.  Y.)  Prentis  v.  Bates,  93  Mich.  234.  Neither 
590;  Palmeri  v,  Manhattan  R.  Co.  (Su-  is  his  own  letter  admissible,  unless  his 
preme  Ct.),  14  N.  Y.  Supp. 468;  Chap-  attention  has  been  called  to  it  and  an 
man  v.  Coffin,  14  Gray  (Mass.)  454;  opportunity  given  him  to  explain  it. 
Elmer  v.  Fessenden,  154  Mass.  428;  Burleson  v.  Collins  (Tex.  Civ.  App. 
Gibbs  r.  Linabury,  22  Mich.  479;  7  Am.  1895),  28  S.  W.  Rep.  898. 
Rep.  675;  Gregg  Tp.  t».  Jamison,  55  4.  U.  S.  v.  Pagliano,  53  Fed.  Rep. 
Pa.  St.  468;  Janeway  v.  State,  i  Head  looi ;  Tucker  v.  U.  S.,  i^i  U.  S.  164; 
(Tenn.)  130;  Sealy  v.  State,  i  Ga.  213;  People  v,  Samonset,  97  Cal.  448;  Hine 
44  Am.  Dec.  641 ;  Wren  v.  Louisville,  t'.  Cushing,  53  Hun  (N.  Y.)  519;  Trin- 
etc,  R.  Co.  (Ky.  1892),  20  S.  W.  Rep.  ity  County  Lumber  Co.  v,  Denham 
215;  State  v.  Sullivan  (S.  Car.  1895),  2x  (Tex.  1895),  3®  S.  W.  Rep.  856. 
S.  E.  Rep.  4;  State  v.  Johnson  (La.  6.  Freel  v.  Market  St.  Cable  R.  Co., 
1895),  17  So.  Rep.  789.  97  Cal.  40;  Chicago,  etc.,   R.  Co.  v, 

^-  Wiggins  V.  Holman,  5  Ind.  502;  Artery,  137  U.  S.  507. 

McVey  v.  Blair,  7  Ind.  590;  Robinson  6,  Floyd  v,  Thomas,  108  N.  Car.  93; 

V.  Fitzer,  3  W.  Va.  335.  Solari    v.   Snow,   loi  Cal.  387 ;  Com. 

3.  De  Sailly  i/.  Morgan,  2  Esp.  691;  v.  Mosier,    135    Pa.    St.    221;     Smith 

The  Queen's  Case,  2  Brod.  &  B.  288 ;  v.  Traders*  Nat.  Bank,  74  Tex.  457. 

6  E.  C.  L.  149;  Sharp  v.  Hall,  86  Ala.  7.  Bellows  v,  Sowles,.59  Vt.  63. 

no;  II    Am.  St.  Rep.  28;  People  v,  8.  Com.  v.  Snee,  145  Mass.  351. 
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damages  resulting  from  a  change  in  the  grade  of  a  street,  the 
written  report  of  the  viewers  is  admissible  to  impeach  their  trial 
evidence.^  In  respect  to  the  time  when  such  papers  may  be  put 
in  evidence,  it  is  the  orderly  course  for  the  cross-examining  party 
to  introduce  them  after  he  has  opened  his  case,*  though  they 
may  be  read  in  connection  with  the  cross-examination  of  the 
witness  sought  to  be  impeached,  but  in  either  case  they  are  a 
part  of  the  evidence  of  the  party  who  introduces  them.* 

(3)  Proof  of  Former  Testimony. — The  proper  foundation  having 
been  laid  on  the  cross-examination,  it  is  competent  to  impeach 
the  witness  by  proving  that  his  testimony  differs  materially  from 
that  given  by  him  at  another  time,  relative  to  the  same  matter  ;* 
and  his  testimony  at  the  former  trial  may  be  proved  by  any  com- 
petent witness  who  heard  the  same  and  recollects  it.*  If  the 
former  testimony  is  in  the  form  of  a  deposition,  regularly  taken, 
signed  and  certified,  it  is  undoubtedly  the  best  evidence  of  what 
the  testimony  was  and  is  admissible  for  the  purpose  of  impeach- 
ing him.®     But  minutes  of  the  testimony  in  the  nature  of  a  pri- 

1.  Dawson  v.  Pittsburgh,  159  Pa.  St.    377;  People   v.  Oblaser  (Mich.  1895), 
317.  62  N.  W.  Rep.  732;  New  York,  etc., 

2.  The  Queen's  Case,  2  Brod.  &  B.     R.  Co.  v,  KeUan,  83  Va.  853. 

288 ;  6  E.  C.  L.  149.  It  matters  not  that  the  testimony  was 

8.  The  Queen's  Case,  3  Brod.  &  B.  given  hy  the  witness  in  another  suit 

288;  6  E.  C.  L.  149;  Nichol  v.  Laumei-  Tisch  v.  Utz,  142  Pa.  St.  186. 

ster,  102  Cal.  658;  Bemhein  v.  Lyon,  5  In   laying   the  foundation  for  such 

Tex.  Civ.  App.  716;  P Iyer  V.  German  impeachment,  it  is  not  necessary  to 

American  Ins.  Co.  (Supreme  Ct.),  i  N.  produce  the  record  in  the  former  trial 

Y.  Supp.  395;  Wilder  v.  Peabody,  21  upon  the  cross-examination.   Oderkirk 

Hun  (N.  Y.)  376.  V.  Fargo,  61  Hun  (N.  Y.)  418. 

4.  Toplitz  V,  Hedden,  146  U.  S.  253 ;  Such  former  testimony  may  be  used 

U.  S.  V.  Pagliano,  53  Fed.  Rep.  1001 ;  to  impeach  the  witness  only  when  he 

U.  S.  V.  Smith,  47  Fed.  Rep.  501;   El-  is  present  to  testify.     Adams  r.  Thom- 

mer  v,  Fessenden,  154  Mass.  427;  Tobin  ton,  83  Ala.  360. 

V,  Jones,  143  Mass.  448;  Cole  v.  State,  5.  Brown  v.  State,  76  Ga.  626;  Wil- 

59  Ark.  50;  People  v.  Bushton,  80  Cal.  liams  r.  State,  69  Ga.  11 ;  State  v.  Mc- 

160;   Williams    v.   State,    69  Ga.   11;  Donald,  65  Me.  466;  Phares  v.  Barber, 

Brown  v.  State,  76  Ga.  623;  Bennett  v.  61  111.  272. 

Syndicate  Ins.  Co.,  43  Minn.  45 ;  Tisch  6.  Rex  v.  Oldroyd,  R.  &  R.  C.  C  88; 

V,   Utz,    142  Pa.   St.  186;   Hibbard  v.  Consolidated  Ice  Mach.  Co.  f .  Keifer, 

Zenor,  82   Iowa  505;   Henry  v,  Sioux  134  111.  481;  Southern  Kansas  R.  Co.  r. 

City,  etc.,  R.  Co.,  75  Iowa  84;  Birn-  Painter,  53  Kan.  414;  People  v.  Devine, 

baum   V,  Lord   (City   Ct.),  27  N.  Y.  44  Cal.  452;  Stephens  v.  People,  19  N- 

Supp.  135;  Lustig  V,  New  York,  etc.,  Y.  549;  Ecker  v,  McAllister,  45  Md. 

R.  Co.,  65  Hun   (N.  Y.)  547;  Wren  v.  291 ;  Jarvis-Conklin  Mortg.  Trust  Co. 

Louisville,  etc.,  R.  Co.  (Ky.   1893),  20  v.  Harrell  (Tex.  Civ.  App.  1894),  26  S. 

S.  W.  Rep.  21  ^ ;  Waterman  v.  Chicago,  W.  447. 

etc.,  R.  Co.,  82  Wis.  613;   Sherard  v.  Where    the    testimony   before   the 

Richmond,  etc.,  R.  Co.,  35  S.  Car.  467;  coroner  is  taken  in  the  form  of  a  dcp- 

State  V,  Jones,  29  S.  Car.  201;  Galves-  osition  and  subscribed  by  the  witness 

ton,  etc.,  R.  Co.  v,  Porfert,  i  Tex.  Civ.  and  certified  b^  the  coroner,  the  record 

App.  716;  Jackson  v.  State  (Tex.  Crim.  should,  if  possible,  be  produced  where  it 

App.  1894),  26  S.  W.  Rep.  194;  Rippey  is  sought  to   impeach   the  witness  by 

T\  State,  39  Tex.  App.  37;  Clanton  v,  proof  of  his  testimony  before  the  coro- 

State,  13  Tex.  App.  139;  Scott  r.  State,  ner.    Cole  v.  State,  59  Ark.  50. 

23  Tex.  App.  521 ;  Floyd  v.  State,  82  And  in  such  case  the  whole  of  the 

Ala.  16;  Graham  v.  Myers,  67  Mich,  testimony  should  be  produced;  the  wit- 
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vate  memorandum,  are  not  admissible  to  impeach  the  witness,  al- 
though the  person  who  made  them  may  use  them  to  refresh  his 
memory  when  called  to  the  witness  stand  to  prove  the  former 
testimony.* 

c.  Materiality  of  the  Evidence — (i)  In  General, — In  or- 
der to  impeach  a  witness  by  proof  of  contradictory  statements 
made  by  him,  it  is  essential  that  such  statements  have  reference 
to  some  matter  which  is  relevant  and  material  to  the  issue  on 
trial.*  Or,  to  state  the  rule  in  another  form,  the  cross-examining 
party  is  concluded  by  the  answer  which  a  witness  gives  to  a  ques- 
tion concerning  a  collateral  matter,  and  no  contradiction  will  be 
allowed,  even  for  the  purpose  of  impeaching  the  witness.'     This 

ness  has  a  right  to  the  benefit  of  anj  State  v,  Benner,  64  Me.  267;  Davis 
explanations  which  maybe  contained  v.  Key  es,  112  Mass.  436;  Kaler  v.  Build- 
in  any  part  of  it.  Garden  v.  State,  84  ers  Mut.  F.  Ins.  Co.,  120  Mass.  333; 
Ala.  417;  Kennedy  v.  State,  85  Ala.  Com.  v.  Jones,  155  Mass.  170;  Com.  v, 
336;  Dunbar  v,  McGill,  6q  Mich.  297.  Schaffner,  146  Mass.  512 ;  Alexander  v. 

1.  State    V,    Adams,    78    Iowa   292;  Kaiser,  149  Mass.  321 ;  Wise  t/.  Acker- 

Phares  v.  Barber,  61  111.  273 ;  People  v.  man,  76  Md.  375;  Lang  worthy  v.  Green 

Considine  (Mich.  1895),  63  N.  W.  Rep.  Tp.,  9^  Mich.  93;  People  v.  Hillhouse, 

196.  80  Mich.  580;  Howard  x).  Patrick,  43 

Minutes  of  evidence,   taken   before  Mich.  121 ;  Paddock  v.  Kappahan,  41 

the  grand  jury  or  before  a  committing  Minn.  528;    State  v.  Staley,  14  Minn, 

magistrate,  are  not  admissible  to  im-  105 ;  State  v,  Spaulding,  34  Minn.  361 ; 

peach    a  witness  who    there  testified,  Garmanv.  State,66Mi6s.  196;  McFadin 

State  V,  Hayden,  45  Iowa  14;  and  it  is  if.  Catron,  i3o  Mo.  352;  Goltz  v.  Gris- 

not  necessary  to  produce  such  minutes,  wold,  113  Mo.  144;  St.  Louis  Gas  Light 

The  foundation  may  be  laid  by  cross-  Co.   v,  American   F.  Ins.  Co.,  33  Mo. 

examining  the  witness  without  the  use  App.  348  ;  Harper  v,  Indianapolis,  etc., 

of  them.     Sanders  V.  State  (Ala.  1895),  R«  Co.,  47  Mo.  567;  4  Am.  Rep.  353; 

16  So.  Rep.  935.  McDuffie    v,  Bentley,   27    Neb.    380 ; 

a.  Crowley  v.  Page,  7  C.  &  P.  789;  3  Morris  v,  Atlantic  Ave.  R.  Co.,  116  N. 
E.  C.  L.  737;  U.  S.  r.  Dickinson,  2  Mc-  Y.  552  ;  People  v,  Fleming  (Supreme 
Lean  (U.  S.)  325;  Marx  v.  Bell,  48  Ala.  Ct.),  14  N.  Y.  Supp.  200;  Schwabeland 
497;  Burney  v.  Torrey,  100  Ala.  157;  v.  Holahan  (C.  PL),  30  N.  Y.  Supp. 
Phoenix  Ins.  Co.  v,  Copeland,  86  Ala.  910 ;  Gandolfo  v.  Appleton,  40  N.  Y. 
551;  Hussey  v.  State,  87  Ala.  i3i ;  533;  Patterson  v.  Wilson,  101  N.  Car. 
Washington  t;.  State,  63  Ala.  189;  Jones  594;  Clinton  v.  State,  33  Ohio  St.  27; 
V.  Malvern  Lumber  Co.,  58  Ark.  125;  Goodall  v.  State,  i  Oregon  333;  Hill 
Territory  v.  Clanton  (Arizona,  1889),  v.  State,  91  Tenn.  521;  Battagjia  v. 
20  Pac.  Kep.  94;  People  v,  Nonella,  99  Thomas,  5  Tex.  Civ.  App.  563 ;  Turner 
Cal.  333;  People  v.  Tiley,  84  Cal.  651 ;  v.  State  (Tex.  Crim.  App.  1894),  25  S. 
People  V.  Webb,  70  Cal.  120;  People  v.  W.  Rep.  635 ;  Sutor  v.  Wood,  76  Tex. 
Furtado,  57  Cal.  345  ;  Denver  Tramway  403;  McCoy  v.  State,  27  Tex.  App.  415; 
Co.  V.  Owens  (Colo.  1894),  36  Pac.  Rep.  Johnson  v.  State,  27  Tex.  App.  163 ; 
848 ;  Torris  v.  People,  19  Colo.  438 ;  Henderson  v.  State,  i  Tex.  App.  432  ; 
Futch  V,  State,  90  Ga.  ii73;  Elkhart  r.  Brite  v.  State,  10  Tex.  App.  368;  Rogers 
Witman,  122  Ind.  538;  Robbins  v.  v.  Cook,  8  Utah  123;  State  v,  Good- 
Spencer,  121  Ind.594;  Simons  i;.  Busby,  win,  32  W.  Va.  177. 
119  Ind.  13;  Fogleman  v.  State,  32  Ind.  8.  Atty.  Gen'l  v.  Hitchcock,  i  Exch. 
145;  Hoover  v.  Cary,  86  Iowa  494;  91;  Spenceley  v.  De  Willott,  7  East 
Madden  v.  Koester,  52  Iowa  692;  108;  Rex  t;.  Watson,  2  Stark.  116;  3  E. 
Swanson  v.  French  (Iowa,  1894),  61  N.  C.  L.  341;  Harris  t/.  Tippett,  2  Campb. 
W.  Rep.  407;  State  V.  Blakeslv,  43  Kan.  657;  U.  S.  v.  White,  5  Cranch  C.  C. 
250;  State  tr.  Ray,  54  Kan.  160 ;  Com.  38;  Union  Pac.  R.  Co.  v,  Reese,  56 
V.  Hourigan,  89  Ky.  305;  Randolph  Fed.  Rep.  388;  Rosenbaum  t'.  State,  33 
V,  Com.  (Ky.  1889),  11  S.  W.  Rep.  Ala.  354;  Blakey  v.  Blakey,  33  Ala. 
813;  State  V.  Spencer,  45  La.  Ann.  i;  61  x;  Seale   v,  Chambliss,  35  Ala.  19; 
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rule,  however,  is  confined  to  evidence  drawn  out  on  the  cross- 
examination.  A  party  who  draws  from  his  own  witness  irrelevant 
testimony  which  is  prejudicial  to  the  opposing  party,  ought  not 
to  be  heard  to  object  to  its  contradiction  on  the  ground  of  its 
irrelevancy.*  The  test  as  to  whether  a  matter  is  collateral  within 
the  meaning  of  the  rule,  is  this :  that  the  cross-examining  party 
be  entitled  to  prove  it  in  support  of  his  case.*  It  must  be  re- 
membered also  that  this  test  applies  to  the  subject-matter  of  the 
inquiry,  and  not  to  the  admissibility  of  the  evidence  offered  in 
proof  of  it.  If  the  witness  is  not  a  party  to  the  action,  his  dec- 
larations out  of  court  are  merely  hearsay,  and  cannot  be  received 
as  evidence  in  chief.'     Proof   of   such   declarations   is  confined 

Haley  v.  State,  63  Ala.  83;  Barkly  v.  People  v.  Ware,  92  N.  Y.653;  Morgan 

Copeland,  86  Cal.  483;  People  v.  Col-  v.  Frees,  15  Barb.  (N.  Y.)  352;  Rosen- 

lins,  10^  Cal.  504;  Young  v.  Bradj,  94  weig  v.  People,  63  Barb.  (N.  Y.)  635; 

Cal.  12^ ;  People  v,  McKeller,  53  Cal.  Green  v.  Rice,  33  N.  Y.  §uper.  Ct.  392; 

65;  People  V.  Bell,  53  Cal.  119;  Faulk-  People    v.  Cox,   21  Hun  (N.  Y.)  47; 

ner  v,  Rondoni,  164  Cal.  140;  Beck-  Stape  v.  People,  21  Hun  (N.  Y.)  399; 

man  7;.  Skaggs,  59  Cal.  541 ;  McKeone  HiUley  v.  Palmer,    32   Hun   (N.  Y.) 

V,    People,    6    Colo.  34iS;   Winton   v,  472 ;  Crounse  v.  Fitch,  i   Abb.  A  pp. 

Meeker,  25  Conn.   456;    Eldridge    v.  Dec.  (N,   Y.)  475;  Sherman  ».  Dela- 

State,  27  Fla.  162 ;  Allgood  v.  State,  87  ware,  etc.,  R.  Co.,  106  N.  Y.  542;  SUte 

Ga.  668;  Wilkinson  v,  Davis,  34  Ga.  v,   Morris,  109  N.  Car.  820;  State  f. 

549;  Lake  Erie,  etc.,  R.  Co.  v,  Morain,  Hawn,  107  N.  Car. 810;  Clark  v.  Clark, 

lio  111.  117;  Moore  v.  People,  108  III.  65  N.  Car.  655;  State  v,  Elliott,  68  N. 

484;  PennsjrlvaniaCo.  V.  Bray,  125  Ind.  Car.  124;   State  v,  Patterson,  74  N. 

229;    State    V,  Cokely,    4   Iowa  477;  Car.  157;  State  v,  Roberts,  81  N.Car. 

State  V.  Falconer,  70  Iowa  416;  Atchi-  605;  State  x\  Ballard,  97  N.  Car.  443; 

son,  etc.,  R.  Co.  t/.  Townsend,  39  Kan.  State  v.  McGahey,   3   N.  Dak.  293; 

115;   Cornelius  v.  Com.,   15  B.  Mon.  Hildeburn   v.  Curran,  65  Pa.  St  59; 

(Kv.)  539;  State  v,  Lewis,  44  La.  Ann.  Hester  v.  Com.,  85  Pa.  St.  139;  Read- 

95S ;  State  v,  Donelon,  45  La.  Ann.  744;  ing  Second  Nat.  Bank  v.  Wentzel,  151 

Woodroffe  v.  Jones,  83  Me.  21 ;  Ware  Pa.  St.  142;  State  v.  Wyse,  33  S.  Car. 

V.  Ware,  8  Me.  42 ;  Davis  v,  Roby,  64  582;  Rocco  v.  Parczyk,  9  Lea  (Tenn.) 

Me.  427;  State  v.  Reed,  60  Me.  550;  328;  Hill  v.  State,  91  Tenn.  521;  Sur- 

Goodhand  v,  Benton,  6  Gill  &  J.  (Md.)  rell  v.  State,  29  Tex.  App.  321;  Gulf, 

481;   Sloan   V.  Edwards,  61    Md.  105;  etc.,   R.    Co.  v.  Coon,  69  Tex.  730; 

Wolfe    V,   Hauver,   i   Gill   (Md.)   84;  Davis  v.  State  (Tex.  C rim.  App.  1893), 

Com.  V.  Jones,  155  Mass.  170;  Com.  v,  20  S.  W.  Rep.  923;  Rogers  v.  Cook,  8 

Farrer,  10  Gray  (Mass.)  6;   Harring-  Utah    123;   State   v,  Thibeau,  30  Vt. 

ton  V,  Lincoln,  2  Gray  (Mass.)  1^3;  100;  Langhorne  t^.  Com.,  76  Va.  1012; 

People  V,    Hillhouse,    80  Mich.  580;  Nuckols  v.  Jones,  8  Gratt.  (Va.)  275; 

People  V,  Knapp,  42    Mich.  267;   36  State  t>.  Goodwin,  32  W.  Va.  177. 

Am.    Rep.    4^8;    McDonald   v,    Mc-  1.  State  r.  Sargent,  32  Me.  429.  See 

Donald,    67    Mich.    122;    Madden   v,  5fi/ra,  this  title,  Z^rV^r/   Contradidian. 

State,    65   Miss.    176;  Iron   Mountain  8.  Atty.  Gen'l  v,  Hitchcock,  i  Exch. 

Bank  v.  Murdock,  62  Mo.  70;  Curran  91 ;  Welch  i;.  State,  104  Ind.347;  South 

V.    Percival,   21    Neb.   434;    Carter  v.  Bend  v.  Hardy,  98  Ind.  577;  49  Am. 

State,  36  Neb.  ^i ;  Tibbetts  v»  Flan-  Rep.  792 ;  Staser  v.  Hogan,  120  Ind. 

ders,  18  N.  H.  284;  Dewey  v.  Williams,  207;  Hildeburn   v.  Curran,  65  Pa.  S(. 

43  N.  H.  384;  Sumner  v.  Crawford,  45  63;  Hart  v.  State,  i^  Tex.  App.  202; 

N.  H.  416;  Seavy  v.  Dearborn,  19  N.  49  Am.  Rep.  188;  Johnson  t>.  State,  22 

H.  351;  Herson  v,  Henderson,  23  N.  Tex.  App.  206;  Drake  v.  State,  29X61. 

H.  498;   Plato  V,  Reynolds,  27  N.  Y.  App.  265. 

586;    People   V.   Murphy,    135   N.   Y.  8.  Law  v.  Fairfield,  46  Vt.  425 ;  Pat- 

450;  McCallan   v.  Brooklyn   City   R.  terson  Gas  Governor  Co.  v.  Lichten- 

Co.  (Supreme  Ct),  i  N.  Y.  Supp.  289;  stein  Bros.  Co.  (C.  PI.),  29  N.  Y.  Supp. 

Carpenter    v.   Ward,  30  N.   Y.  243;  279;  Frankel  v.  Wolf  (C.  PI.),  27  N. 
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strictly  to  the  question  of  credibility,  and  the  court  should  so 
instruct  the  jury.*  Where  the  witness  is  also  a  party  to  the  ac- 
tion, his  admissions  against  interest  are  of  course  admissible  as 
evidence  in  chief,  but  that  affords  no  ground  of  objection  to  their 
reception  for  the  purpose  of  impeaching  him  as  a  witness.* 

(2)  Interest^  Bias,  and  Hostility. — Where  a  witness  denies  the 
making  of  statements  or  the  existence  of  facts  which  show  that 
he  is  interested  in  the  event  of  the  suit  or  is  influenced  by  bias  op 
hostility,  the  cross-examining  party  may  call  other  witnesses  to 
contradict  him.*  Thus,  it  is  competent  to  prove  that  he  at- 
tempted to  suborn  another  witness  in  the  cause  to  give  false  tes- 
timony.* Or  attempted  to  dissuade  him  from  attending  the 
trial.*  So,  also,  it  is  competent,  after  laying  the  proper  founda- 
tion, to  prove  that  a  witness  proposed,  for  a  certain  considera- 
tion, to  leave  the  jurisdiction,  and  not  to  testify  in  the  case. 

Y.  Supp.  J28;  Tyler  v.  Old  Colony  R.  51  Vt.  577;  Langhorne  v.  Com.,  76  Va. 

Co.,  157  Mass.  336;Trauerman  V.  Lip-  1012;    State  v,  Jones,   106   Mo.  311; 

pincott,  39   Mo.  App.  478;   Catlin   v.  McFarlin  v.  State,  41  Tex.  23;  Blun^ 

Michigan  Cent.  R.  Co.,  66  Mich.  358.  i;.  Jones  (Tex.  Civ.  App.  1893),  23  S.  W. 

1.  Law  V.  Fairfield,  46  Vt.  425;  Hicks  Rep.  8^;  Helwig  v.  Lascowski,  82 
t;.  Stone,  13  Minn.  434;  Davis  t;.  Hardy,  Mich.  019. 

76  Ind.  272 ;  Seller  v,  Jenkins,  97  Ind.  To  the  same  effect  are  Thomas  v, 

430;  Drake  v.  State,  35  Tex.  App.  293.  David,  7  C.  &  P.  3C0{  32  E.  C.  L.  537; 

2.  Winchell  v.  Winchell,  100  N.  Y.  Tolbert  v.  Burke, 89  Mich.  132;  Matter 
159;  Ankersmit  v,  Tuch,  1 14  N.  Y.  51 ;  of  Mason, 63  Hun  (N.  Y.)  627 ;  19  N.  Y. 
Milligan  i'.  Butcher,  33  Neb.  683.  Supp.  1006;  Effray  t;.  Masson,  28  Abb. 

S.  McGuire  v.  McDonald,  99  Mass.  N.  Cas.  (N.  Y.C.  PI.)  207;    Matter  of 

49;  Long  V.  Lamkin,  9  Cush.  (Mass.)  Snelling's  Will,  136  N.  Y.  515;  Day  v. 

361 ;  Tyler  v,  Pomeroy,  8  Allen  (Mass.)  Stickney,  14  Allen  (Mass.)  255 ;  TuUis 

480;    Emerson    v.    Stevens,    6    Allen  v.   State,  39  Ohio  St.   200;  People  v. 

(Mass.)  112;  Polk  V.  State,  63  Ala.  237;  Murray,  85  Cal.  350;  Schuster  v.  State, 

Butler  V,  State,  34  Ark.  480;  Cornelius  80  Wis.  107;  Prince  v.  State,  100  Ala. 

V,  State,  12  Ark.  782;  Bishop  v.  State,  144;  Haralson    v.    State,  82   Ala.  47; 

9  Ga.  131 ;    Conyers  v.  Field,  61  Ga.  People  v.   Kilvington   (Cal.    1894),  36 

258;  Patman  v.  State,  61  Ga.  379;  At-  Pac.  Rep.  13. 

wood  V.  Welton,  7  Conn.66;  Beardsley  In  a  criminal  case,  a  witness  for  the 

I'.  Wildman,  41  Conn.  515;  Schultz  v.  prosecution    may   be   contradicted  on 

Third  Ave.  R.  Co.,  89  N.  Y.  249;  New-  any  fact  which  casts  suspicion  on  him 

ton  V.  Harris,  6  N.  V.  345;  Starks  v.  as  the  perpetrator  of  the  crime.  People 

People,  5  Den.  (N,  Y.)  108;  Teets  v.  v.    Williams,    18    Cal.    187;  Gaines  v, 

Middletown,  106  N.  Y.  651;  Gale  v.  Com.,  50  Pa.  St.  319. 

New  York  Cent.,  etc.,  R.  Co.,  76  N.  Y.  It   is"  not,  however,  permissible   to 

594;    Nation   v.    People,  6   Park.  Cr.  prove  the  cause  of  the  enmity  or  un- 

Rep.  (N.  Y.)  358;  Eldridge  v.  State,  friendliness  of  the  witness,  or  the  de- 

37  Fla.  162 ;  Selph  t^.  State,  22  Fla.  537;  tails  of  any  particular  quarrel  between 

Lucas  V,  Flinn,  35  Iowa  14;  Scott  v.  him  and  the  party  against  whom  he  is 

State,  64  Ind.  400;  Robertson  xk  Mc-  called.     Munden  v,  Bailey,  70  Ala.  63. 

Pherson,  4  Ind.  App.  595 ;  Skinner  v.  4.  Stafford's   Case,  7    How.  St.  Tr. 

State,  130  Ind.  127;  Johnson  v.  Wiley,  1400;  The  Queen's  Case,  3  Brod.  &  B. 

74  Ind.  333;  Stone  v.  State,  97  Ind.  345;  3T3;  6  E.  C.  L.  160;  Williams  v,  Dicken- 

Ford  V.  State,  112  Ind.  373;  Staser  v.  son,  38  Fla.  108;  Morgan  v.  Frees,  15 

Hogan,  I30  Ind.  230  ;  Phenix  t;.  Cast-  Barb.  (N.   Y.)  352;  O'Connor   v.  Na- 

ner,  108  111.  207;  Titus  v.  Ash,  24  N.  tional  Ice  Co.,  56  N.  Y.  Super.  Ct.  410; 

H.319;  Folsom  V.  Brawn,  25  N.  H.114;  Bates  v.  Holladay,   31    Mo.   App.  169. 

Drew  V.  Wood,  26  N.  H.  363;  Chelton  5.  Fitzpatrick  v,  Riley,  163  Pa.  St. 

V.  State,  45  Md.  564;  Hutchinson  v.  65;  State  f.  Hack, 'i  18  Mo.  92. 

Wheeler,  35  Vt.  330;  State  v.  Glynn,  The  contrary  was  ruled  in  Harris  v, 
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Such  proposal  is  not  a  collateral  matter;  it  goes  directly  to  show 
that  the  witness  is  (Corrupt.* 

(3)  Matters  of  Opinion, — The  statement  of  a  witness  upon 
which  he  may  be  impeached  must  not  only  be  relevant  to  the  is- 
sue, it  must  also  be  of  a  matter  of  fact,  and  not  merely  a  former 
opinion  of  the  witness  in  relation  to  the  matter  at  issue,  which  is 
inconsistent  with  the  conclusion  which  the  facts  he  testifies  to 
tend  to  establish,*  unless  the  matter  in  question  be  one  upon 
which  the  opinion  of  the  witness  is  admissible  in  evidence.  In 
that  case  the  opinion  is  material  to  the  matter  at  issue,  and  the 
witness  may  be  contradicted  by  proof  that  he  has  expressed  a 
contrary  opinion  out  of  court.* 

d.  Degree  of  Contradiction.— It  is  the  rule  that  the  for- 
mer statement  of  a  witness,  to  be  admissible  for  the  purpose  of  im- 
peaching him,  must  tend  to  contradict  him  in  some  material  par- 
ticular.* But  its  admissibility  does  not  depend  on  the  degree  of 
variance  between  it  and  the  subsequent  testimony;  that  is  a  mat- 
ter for  the  consideration  of  the  jury  in  estimating  the  weight  of 
the  impeaching  evidence.* 

4.  Material  AdditionB  to  Former  Statement. — Where  a  witness  has 
made  a  previous  statement  of  the  transaction  in  regard  to  which 
he  testifies,  under  such  circumstances  that  he  was  called  upon  as  a 
matter  of  duty  or  interest  to  state  the  whole  truth  as  to  the  trans- 
action, the  court  may,  in  its  discretion,  allow  the  introduction  of 

Tippett,  2  Campb.  637,  but  it  is  a  nisi  Acti  Showing  a  Contrary  Opinlon.~If 

prius  decision,  and  does  not  seem  to  awitness  who  is  not  called  as  an  expert 

have  had   much   consideration.     It   is  has  testified  to  facts  tending  to  show 

criticised  in  Morgan  v.  Frees,  15  Barb,  that  a  party  to  a  contract  was,  at  the 

(N.  Y.)  354,  where  the  court  said  it  time  of  making  it,  incompetent  to  con* 

was  undoubtedly  wrongly  decided.  tract  by  reason  of  mental  imbecility, 

1.  State  V,  Downs,  91  Mo.  19;  Jenkins  and  his  own  opinion  is  not  asked  for  or 
V.  State  (Tex.  Crim.  App,  1895),  29  S.  given  in  evidence,  it  is  not  competent 
W.  Rep.  1078.  to  show,  by  way  of  contradiction  of  his 

The  same  is  true  of  an  agreement  by  testimony,  that  he  has  done  acts  indi- 

the  witness  to  suppress  the  testimony  eating  that  he  considered  such  party 

which  he  afterwards  gives  at  the  trial,  of  sound  mind.     Hubbell  v.  Bissell,  3 

Barkly  v,  Copeland,  86  Cal.  483.  Allen  (Mass.)  196. 

2.  Elton  V.  Larkins,  5  C.  &  P.  385 ;  8.  Sanderson  v.  Nashua,  44  N.  H. 
24  E.  C.  L.  372;  Com.  V,  Mooney,  no  492;  Lane  v:  Bryant,  9  Gray  (Mass.) 
Mass.  99;  McFadin  T>.  Catron,  120  Mo.  347;  69  Am.  Dec.  282;  Cochran  v. 
252;  People  V.  Stackhouse,  49  Mich.  Amsden,  104  Ind.  282;  Dalton's  Ap- 
7iS;  Drake  v.  State,  29  Tex.  App.  265;  peal,  59  Mich.  352;  Daniels  v.  Con- 
Phipps  V,  State  (Tex.  Crim.  App.  1895),  rad,  4  Leigh  ( Va.)  401.  Compare  Ripon 
31  S.  W.  Rep.  657;  Holmes  f.  Ander-  v.  Bittel,  30  Wis.  619;  Beaubien  r. 
son,  x8  Barb.  (N.  Y.)  422;  Schell  r.  Cicotte,  12  Mich.  460. 

Plumb,  55  N.  Y.  599;  Rucker  v,  Beaty,  4.  Lamb  v.  Ward,  114  N.  Car.  255; 

3  Ind.  70;  City  Bank  x).  Young,  43  N.  Hall  v.  Young,  37  N.  H.  134;  Martin 

H.  457;  State  ^^  Maxwell,  42  Iowa  208.  v.    Farnham,  25  N.  H.  195;  Seller  v. 

Where  the  opinion  is  of  such  a  na-  Jenkins,  97  Ind.  430 ;  Hall  v,  Simmons, 

ture  as  to  show  the  hostility  of  the  wit-  24  Tex.  327. 

ness,  and  is  offered  for  that  purpose,  6.  Elmer  v,  Fessenden,   154    Mass. 

it  seems  that  it  may  be  received.  Dud-  438;    Seller   v,  Jenkins,  97  Ind.   430; 

ley  V.  Satterlee  (City  Ct.),  28  N.  Y.  Tinklepaugh  v.  Rounds,  34  Minn.  2981 

Supp.  741.  Craig  v,  Rohrer,  63  111.  325. 
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evidence  to  show  that  he  then  omitted  material  parts  of  the  trans- 
action to  which  he  now  testifies.  The  fact  that  he  did  not  then 
state  such  material  facts  may  afford  some  presumption  that  they 
did  not  happen,  and  thus  tend  to  contradict  his  testimony.* 

5.  Attacking  the  Sepntation  of  the  Witneas — a.  In  General. — 
When  a  witness  has  reached  the  bad  eminence  of  notoriety  as  a 
liar  in  the  community  where  he  lives,  he  is  liable  to  direct  im- 
peachment by  proof  of  his  general  reputation  for  truth  and  ve- 
racity.* The  extent  of  the  permissible  inquiry  into  the  character 
of  a  witness  sought  to  be  impeached  has  been  the  subject  of 
much  discussion  and  contrariety  of  opinion.  There  are  many  de- 
cisions in  which  it  has  been  held  that  the  impeaching  party  is  not 
confined  to  evidence  of  the  general  reputation  of  the  witness  for 
truth  and  veracity,  but  may,  also,  offer  proof  in  derogation  of  his 
general  moral  character.'  It  is  believed,  however,  that  the  better 
and  safer  rule  is  that  impeaching  evidence  of  this  kind,  except 


1.  Perry  v.  Breed,  117  Mass.  165;  Byers  t>.  State  (Ala.  1894),  16  So.  Rep. 
Hayden  v.  Stone,  iia  Mass.  346;  Com.  716;  Motes  v.  Bates,  80  Ala.  382;  Yar- 
V.  Harrington,  152  Mass.  48)3 ;  Becker  brough  v.  State  (Ala.  1894),  16  So.  Rep. 
V,  Haynes,  29  Fed.  Rep.  443;  State  r.  758;  State  v.  Stallings,  2  Hayw.  (N. 
Turner,  36  S.  Car.  534;  Bickford  v.  Car.)  300;  State  r.  Boswell,  2  Dev. 
Menier  (Supreme  Ct),  9  N.  Y.  Supp.  (N.  Car.)  209;  Blue  v,  Klbby,  1  T.  B. 
775;  Cowan  V.  Third  Ave.  R.  Co.  (Su-  Mon.  (Ky.)  195;  15  Am.  Dec.  95;  Noel 
preme  Ct.),  9  N.  Y.  Supp.  610;  People  v.  Dickey,  3  Bibb  (Ky.)  268;  Tacket  v. 
V,  Chapleau,  121  N.  Y.  266;  Territory  May,  3  Dana  (Ky.)  79;  Evans  v.  Smith, 
V.  Clayton,  8  Mont,  i ;  V^heeler  v.  Van  5  T.  B.  Mon.  (xCy.)  363;  17  Am.  Dec. 
Sickle,  37  Neb.  651 ;  Briggs  v.  Taylor,  74;  Thurman  f.  Virgin,  18  B.  Mon. 
35  Vt.  57.  (Ky.)   785;    Hume  v,   Scott,  3   A.  K. 

It  has  been  held  that  a  witness  can-  Marsh.  (Ky.)  260;  Peck  v.  State,  86 
not  be  impeached  in  this  manner  unless  Tenn.  259;  Ford  v.  Ford,  7  Humph, 
the  previous  omissions  were  so  made  (Tenn.)  92;  Gilliam  v.  State,  i  Head 
as  to  be  substantially  a  denial  of  the  (Tenn.)  38;  73  Am.  Dec.  161 ;  State  v. 
omitted  facts;  as  where  the  witness  was  Shields,  13  Mo.  236;  53  Am.  Dec.  147; 
questioned  concerning  such  facts,  or  Day  v.  State,  13  Mo.  422;  State  v. 
was  cautioned  to  tell  all  he  knew  Hamilton,  55  Mo.  520;  State  v.  Breed- 
about  the  matter,  and  then  failed  or  re-  en,  58  Mo.  507 ;  State  v,  Clinton,  67 
fused  to  state  the  facts  which  he  after-  Mo.  380;  29  Am.  Rep.  506;  State  v, 
wards  supplied.  Hyden  v.  State,  31  Miller,  71  Mo.  590;  State  z\  Grant,  76 
Tex.  Crim.  Rep.  404;  Williams  v.  State,  Mo.  239;  State  v,  Rugan,  5  Mo.  App. 
24  Tex.  A  pp.  637;  Lewis  v.  State,  15  592;  State  r-.  Raven,  115  Mo.  419; 
Tex.  App.  647.  State    v.    Rider,  95    Mo.  486 ;    State 

2.  Knode  v,  Williamson,  17  Wall.  v.  Shroyer,  104  Mo.  441 ;  24  Am.  St. 
(U,  S.)  586;  U.  S.  V,  Hughes,  34  Fed.  Rep.  344. 

Rep.   732;    Bates   v.   Barber,   4  Cush.  In  other  jurisdictions,  this  rule  has 

(Mass.)   107;   People  v.  Markham,  64  been  adopted  by  statute.     Kilburn  v. 

Cal.   163;  49  Am.  Rep.  700;  Peoples.  Mullen,   22   Iowa  503;  State  i^.  Kirk- 

Bentley,  77   Cal.  7;    11   Am.  St.  Rep.  patrick,  63  Iowa  554;  State  v.  Hart,  67 

225;  State  V.Barrett,  40  Minn.  65;  Wat-  Iowa  142;  State  v,  Froelick,  70  Iowa 

son  v.  Roode,  30  Neb.  264 ;  Browder  T'.  213;    Majors    v.   State,  29   Ark.    112; 

State,  30  Tex.  App.  614.  Lawson  v.  State,  32  Ark.  220;   Ander- 

3.  Rex  V,  Bispham,  4  C.  &  P.  392 ;  19  son  v.  State,  34  Ark.  262  ;  Cline  v, 
E.  C.  L.  437;  Mitchell  v.  State,  94  Ala.  State,  51  Ark,  143;  Morrison  v.  State, 
68 ;  Mclnemy   v.   Irvin,  90  Ala.  275 ;  76  Ind.  335. 

Ward  V,   State,   28   Ala.  53;  DeKalb  In  Ca/(/br»ffl,  it  is  provided  by  stat- 

County  v.  Smith,  47  Ala.  407;  Holland  ute   that  the    inquiry  may   extend   to 

r.  Barnes,  53  Ala.  83;  25  Am.  Rep.  595;  general  reputation  for  truth,  honesty, 
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where  it  comes  from  the  witness  himself,  on  cross-examination, 
should  be  confined  to  proof  of  the  general  reputation  of  the  wit- 
ness for  truth  and  veracity  at  his  present  or  recent  place  of  resi- 
dence. By  a  strict  adherence  to  this  rule  a  witness  who  is  noto- 
rious for  his  disregard  of  truth  may  always  be  successfully  im- 
peached, and,  at  the  same  time,  the  confusion  which  arises  from  a 
multiplicity  of  collateral  issues  may  be  avoided.  This  view  is 
well  supported  by  authority  as  well  as  by  reason.* 

b.  Examination  OF  Impeaching  Witnesses — (i)  Direct  Ex- 

amination. — Whenever  a  witness  is  called  to  impeach  the  credit 
of  another  in  this  manner  he  must  know  what  is  generally  said  of 
the  witness  whose  credit  is  impeached,  by  those  among  whom  the 
latter  resides,  in  order  that  he  may  be  able  to  answer  the  inquiry, 
either  as  to  his  general  character  in  the  broad  sense,  or  as  to  his 
general  reputation  for  truth  and  veracity.     It  is,  therefore,  a  pre- 

and   integrity.      People  v,   Markham,  Wend.  (N.  Y.)  no;  Gilbert  r.  Sheldon, 

64  Cal.   163;  ^9  Am.  Rep.  700;  Heath  13  Barb.  (N.  Y.)  623;  Rixey  v.  Bajse, 

V.  Scott,  65  Cal.  548.  4   Leigh   ( Va.)    330;    Uhl   r.  Com.,  6 

Such  evidence  must  have  some  tend-  Gratt.  ( Va.)  706;  Boon  v.  Weathered,  33 

ency  to  show  a  want  of  veracity.    For  Tex.  675;  Kennedy  v.  U  pshaw,  66  Tex. 

example,  it  is  not  competent  to  prove  442;   Ay  res  v,   Duprey,  27  Tex.  593; 

that  a  witness  is  a  rash,  turbulent  and  86  Am.  Dec.  657. 

dangerous  man   when    under    the  in-         In  Rudsdill  v.  Slingerland,  18  Minn, 

fluence  of  liquor.     State  x;.  Nelson,  loi  380,  the  court  said :  "The  only  object 

Mo.  464.  in   inquiring   into  the    character  of  a 

1.  Teese  v,  Huntingdon,  23  How.  witness  is  to  ascertain  whether  his 
(U.  S.)  2;  Gass  V.  Stinson,  2  Sumn.  statements  in  themselves  are  entitled  to 
(U.  S.)  610;  U.  S.  V.  Vansickel,  2  Mc-  credit.  If  he  is  a  truthful  person,  they 
Lean  (U.  S.)  219;  U.  S.  x'.  Masters,  4  are,  otherwise  they  are  not.  A  wit- 
Cranch  (C.  C.)  479;  U.  S.  v.  White,  5  ness,  therefore,  in  coming  into  court 
Cranch  (C.  C.)  38;  Patriotic  Bank  v,  would  perhaps  properly  be  considered 
Coote,  3  Cranch  (C.  C.)  169;  People  as  asserting  his  character  for  truthful - 
V.  Abbott,  97  Mich.  487;  Michigan  ness  to  be  good  and  be  charged  with 
Pipe  Co.  V,  North  British,  etc.,  Ins.  notice  to  defend  it ;  but  we  are  unable 
Co.,  97  Mich.  493;  State  v,  Randolph,  to  see  why  a  witness  should  be  held 
24  Conn.  368;  C^insigamond  Bank  v,  responsible  to  answer  for  or  be  required 
Hobbs,  II  Gray  (Mass.)  257;  Com.  r*.  to  meet  an  attack  upon  his  character 
Moore,  3  Pick.  (Mass.)  194;  Shaw  r.  in  any  other  respect.  A  man  may  in - 
Emery,  42  Me.  59;  State  v.  Bruce,  24  dulge'in  vices  which  destroy  his  gcn- 
Me.  71;  Phillips  v»  Kingiield,  19  Me.  eral  character,  yet  his  truthfulness  and 
375;  36  Am.  Dec. 760;  State  x^.  Howard,  his  reputation  for  truthfulness  may  be 
9  N.  H.  485;  Atwood  V,  Impson,  20  N.  unimpeachable.  An  inquiry,  in  such  a 
J.  £q.  150;  Fryex^.  Illinois  Bank,  11  111.  case,  as  to  his  moral  character,  would 
367;  Dimick  v.  Downs,  82  111.  570;  mislead  instead  of  assist  in  arriving  at 
Crabtree  v,  Kile,  21  111.  180;  Taylor  the  object  of  the  investigation,  namely, 
V,  Clendening,  4  Kan.  524;  Carter  v,  his  credibility.  It  would,  in  any  event, 
Cavenaugh,  i  Greene  (Iowa)  171;  be  an  unnecessary  attack  and  exposure 
Newman  v.  Mackin,  21  Miss.  383;  of  him  to  contempt  and  disgrace.  Fur- 
Smith  V.  State,  58  Miss.  867;  Perkins  ther,  by  such  general  inquiry  as  to 
V.  Mobley,  4  Ohio  St.  668;  Craig  v,  character,  the  administration  of  justice 
State,  5  Ohio  St.  605 ;  Ketchingman  v,  would  be  hindered  and  delayed  by  col- 
State,  6  Wis.  426;  State  v.  Smith,  7  Vt.  lateral  issues  and  be  more  easily  made 
141;  State  V,  Robertson,  26  S.  Car.  117 ;  the  channel  of  venting  private  hatred 
State  V,  Alexander,  2  Mill  (S.  Car.)  and  malice.  For  these,  among  other 
171 ;  Clark  f.  Bailey,  2  Strobh.  Eq.  (S.  reasons,  we  think  the  better  general 
Car.)  143 ;  Jackson  xk  Lewis,  13  Johns,  rule  is  that  in  impeaching  the  character 
(N.   Y.)   504;   Bakeman    v.  Rose,    14  of  a  witness  in  this  mode  the  inquiry  in 
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liminary  step  in  the  examination  of  such  a  witness  to  inquire  if 
he  is  in  possession  of  this  knowledge.*  If  he  answers  in  the 
affirmative  he  may  then  be  asked  what  is  the  witness's  general 
reputation  for  morality  or  for  truth  and  veracity,  as  the  rule  of 

the  jurisdiction  requires,  and  if  he  answers  that  it  is  bad,  he  may 

next  be  asked  whether  from  his  knowledge  of  such  general  repu- 
tation he  would  believe  the  impeached  witness  under  oath.* 

chief  must  be  restricted  to  his  credibil-  Nelson  v.  State,  32  Fla.  344;  Stokes  v. 

ity ;  that  is,  his  general   reputation  for  State,  18  Ga.  17;  Taylor  v.  Smith,  16 

truth  and  veracity."  Ga.   7 ;    Mobley  v.   Hamit,   i    A.    K. 

1.  Teese  v,  Huntingdon,  23  How.  Marsh.  (Ky.)  590;  State  v,  Howard,  9 
(U.  S.)  13;  Sorrelle  v.  Craig,  9  Ala.  N.  H.  485;  Titus  v.  Ash,  24  N.  H.  319; 
534;  Ward  V.  State,  28  Ala.  53;  Hadjo  Keator  v.  People,  32  Mich.  486;  Ham- 
V.  Gooden,  13  Ala.  721;  Nelson  v.  State,  ilton  v.  People,  29  Mich.  173;  Lyman 
32  Fla.  244;  Cole  v.  State,  59  Ark.  50;  v.  Philadelphia,  56  Pa.  St.  4S8;  Knight 
Foulk  f .  Eckert,  61  111.  318;  Eason  t;.  v.  House,  29  Md.  194;  96  Am.  Dec. 
Chapman,  21  111.  33;  Cook  t;.  Hunt,  24  515;  People  t\  Mather,  4  Wend.  (N. 
^^1-  536;  State  V.  Hart,  67  Iowa  142;  Y.)  229;  People  v.  Rector.  19  Wend. 
Bates  V.  Barber,  4  Cush.  (Mass.)  107;  (N.Y.)  569;  People  t^.Davis,  21  Wend. 
Wetherbee  v.  Norris,  103  Mass.  566;  (N.  Y.)  309;  Adams  t;.  Greenwich  Ins. 
Kelley  v.  Proctor,  41  N.  H.  139;  Peo-  Co.,  70  N.  Y.  166;  Ford  v.  Ford,  7 
pie  V.  Rodrigo  (Cal.),8  Crim.  L.  Mag.  Humph.  (Tenn.)  92;  Wilson  v.  State, 
645;  Paradise  v.  Sun  Mut.  Ins.  Co.,  6  3  Wis.  798;  Uhl  v.  Com., 6  Gratt.  (Va.) 
La.  Ann.  596;  Young  v.  Com.,  6  Bush  706;  Griffin  v.  State,  26  Tex.  App.  157 ; 
(Ky.)  312;  State  v.  Speight,  69  N.  Car.  Mayes  v.  State  (Tex.  Crim.  App.  1893), 
75;  State  V,  Parks,  3  Ired.  (N.  Car.)  24  S.  W.  Rep.  421 ;  State  v.  Boswell,  2 
296;  State  V.  O'Neale,  4  Ired.  (N.  Dev.  (N.  Car.)  209;  State  z>.  Johnson, 
Car.)  88.  40  Kan.   266;   Hudspeth  v.  State,  50 

If  the  witness  says  he  has  no  knowl-  Ark.  534. 

edge  of  the  general  reputation  of  the  Professor  Greenleaf  seemed  to  be  of 

person    sought  to    be  impeached,  he  the  opinion  that  the  weight  of  Ameri- 

ought  to  be  told  to  stand  aside.   Coun-  can  authority  was  against  permitting 

sel  have  no  right  to  cross-examine  their  the  witness  to  testify  as  to  whether  he 

own  witness  to  elicit  impeaching  testi-  would  believe  the  impeached  witness 

mony.     State  r.  Perkins,  66  N.  Car.  under  oath,  and  he  is  supported  in  this 

126;  Com.  V.  Lawler,  12  Allen  (Mass.)  opinion  by  the  case  of  Phillips  v.  King- 

585;    Young  V.  Com.,  6  Bush   (Ky.)  field,  19  Me.  375 ;  36  Am.  Dec.  760,  and 

312;  Sorrelle  V.  Craig,  9  Ala.  534.  Willard  v.  Goodenough,  30  Vt.  393; 

But  a  witness  who  is  competent  to  but  the  text  writers  generally,  and  the 

testify  to  any  fact  is  competent  to  tes-  great  weight  of  authority,   support  the 

tify  to  reputation  for  truth.    There  is  rule  as  laid  down  in  the  text.    Thus,  in 

no  preliminary  question  of  competency  Hamilton  v.  People,  29  Mich.  186,  the 

to  be  decided  by  the  court  as  in  the  court  said :  "  Until  Mr.  Greenleaf  al- 

case  of  experts.     The  amount  of  infor-  lowed  astatement  tocreep  intohiswork 

mation  and  means  of  knowledge  of  a  on  evidence  to  the  effect  that  the  Ameri- 

witness  to  reputation  are  matters  for  can  authorities  disfavored  the  English 

the  consideration  of  the  jury.  Bates  v,  rule,  it  was  never  very  seriously  ques- 

Barber,  4  Cush.  (Mass.)  jo8.  tioned.     See  i  Greenl.  Ev.,  §  461.  It  is  a 

2.  Mawson  v.  Hartsink,  4  Esp.  104;  little  remarkable  that  of  the  cases  re- 
Carlos  V,  Brook,  10  Ves.  Jr.  50;  U.S.  f  erred  to  to  sustain  this  idea  not  one  con - 
7'.  Masters,  4  Cranch  C.  C.  479;  U.  tained  a  decision  upon  the  question  and 
S.  V.  Vansickle,  2  McLean  (U.  S.)  219;  only  one  contained  more  than  a  passing 
Sorrelle  v.  Craig,  9  Ala.  534 ;  M'Cutch-  dictum  not  in  any  way  called  for.  Phil- 
en  V.  M'Cutchen,  9  Port.  (Ala.)  650;  lips  v,  Kingfield,  19  Me.  375;  36  Am. 
Hadjo  V.  Gooden,  13  Ala.  721 ;  Stevens  Dec.  760.  The  authorities  referred  to 
V.  Irwin,  12  Cal.  306;  People  v.  Tyler,  in  that  case  contained  no  such  decision, 
35  Cal.  553 ;  Eason  v.  Chapman,  21  111.  and  the  court,  after  reasoning  out  the 
33;  Massey  v.  Farmers'  Nat.  Bank,  104  matter  somewhat  carefully,  declared 
111.  327;  Robinson  z>.  State,  16  Fla.  835;  the  question  was  not  presented  by  the 
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(2)  Cross-Examination. — ^There  is  no  occasion  where  witnesses 
are  more  prone  to  substitute  their  impressions  or  their  prejudices 
in  the  place  of  facts  than  when  testifying  on  the  subject  of  char- 
acter. Reputation  is  often  affected  by  suspicion  or  aspersed  by 
malevolence,  and  it  is  not  infrequent  that  it  is  made  the  subject 
of  detraction  for  the  very  purpose  of  attack  on  the  trial  where  it 
is  made  the  subject  of  inquiry.^  The  impeaching  witness  may, 
therefore,  be  required  to  state  on  cross-examination  the  names  of 
the  persons  whom  he  has  heard  speak  disparagingly  of  the  other 
witness,  what  they  said  about  him,  etc.  In  other  words,  he  may 
be  required  to  answer  such  questions  as  are  proper  for  the  pur- 
pose of  ascertaining  the  extent  of  his  information  and  the  source 
of  his  knowledge.* 

c.  Requisite  Knov^ledge  of  Impeaching  Witness. — The 

object  of  an  inquiry  of  this  sort  is,  or  should  be,  to  bring  to 
light  the  true  character  of  the  witness  sought  to  be  impeached, 

record  for  decision.  The  American  721;  State  v.  Meadows,  18  W.  Va.658; 
editors  of  Phillips  and  Starkie  do  not  State  v,  Merriman,  34  S.  Car.  16. 
appear  to  have  discovered  any  such  In  People  v.  Annis,  13  Mich.  517, 
conflict  and  do  not  allude  to  it.  .  .  .  Coolej',  J.,  said:  *' In  nothing  may 
So  far  as  the  reports  show,  the  Ameri-  parties  be  more  easily  mistaken  than 
can  decisions,  instead  of  shaking  the  in  judging  of  the  general  reputation  of 
English  doctrine,  are  very  decidedly  in  another  for  truth  and  veracity.  They 
favor  of  it  and  have  so  held  upon  re-  may  either  be  mistaken  in  assuming 
peated  and  careful  consideration,  and  the  speech  of  one  or  two  to  be  the  voice 
we  have  not  been  referred  to,  nor  have  of  the  community ;  or  they  may  con- 
we  found,  any  considerable  conflict."  found  a  reputation  for  something  else 
The  opinion  of  the  impeaching  wit-  with  a  reputation  for  untruth;  or  they 
ness  must  be  based  on  general  reputa-  may  misconstrue  reports ;  or  they  may 
tion.  He  should  not  be  asked  if  he  honestly  be  mistaken  in  regard  to  their 
would  believe  the  impeached  witness  purport.  Nothing  is  more  common  in 
where  he  was  interested.  Massey  v.  practice  than  to  see  a  witness  placed 
Farmers'  Nat.  Bank,  104  111.  327.  upon  the  stand  to  impeach  the  gen- 
It  is  not  essential  that  witnesses  who  eral  reputation  of  another  for  verac- 
state  that  they  would  not  believe  ity  when  a  cross-examination  demon- 
another  person  on  oath,  should  ever  strates  that  the  reports  only  relate  to 
have  heard  such  person  give  evidence  a  failure,  probably  an  honest  one,  to 
under  oath.  The  real  question  is,  meet  obligations,  while  the  party's  real 
whether  they  have,  a  sufficient  knowl-  reputation  for  truth  is  above  suspicion, 
edge  of  his  character  to  give  such  tes-  Nothing  short  of  a  cross-examination, 
timony.  Rex  v.  Bispham,  4  C.  &  P.  which  compels  the  impeaching  witness 
392;  19  £.  C.  L.  437.  to  state  both  the  source  of  the  reports 

1.  Church,  C.  J.,  in  V^eeks  v.  Hull,  and  their  nature,  will  enable  the  party 
19  Conn.  379;  I  Am.  Dec.  249.  either  to  test  the  correctness  of  theim- 

2.  Mawson  r.  Hartsink,  4  Esp.  102;  peaching  evidence  or  to  protect  the  wit- 
Weeks  v.  Hull,  19  Conn.  379;  I  Am.  nesswhoisassailed,  if  he  is  assailed,  un- 
Dec.   249;    Bates   v.   Barber,   4  Cush.  justly." 

(Mass.)  107;  Robinson  x.\  State,  16  Fla.        The  time  for  testing  the  knowledge 

835;  Nelson  v.  State,  32  Fla.  244;  State  of  the  witness  is  on  cross-examination: 

V.  Howard,  9  N.    H.  485;    Lower    v,  the    judge  may  properly  prevent  in- 

Winters,  7  Cow.  (N.  Y.)  263;  Fulton  quiries  on  the  direct  examination  as  to 

Bank  v.  Benedict,  i  Hall  (N.   Y.)  480;  w^hether  the  impeaching  witness  has 

People  V,  Mather,  4   Wend.   (N.  Y.)  ever  heard  the   reputation  of  the  wlt- 

232  ;  Hutts  V.  Hutts,  62  Ind.  215 ;  State  ness  sought  to  be  impeached,  discussed. 

V.  Miller,  71  Mo.  89;  Sorrelle  v.  Craig,  Wood  v.  State,  31  Fla.  221 ;  Bakeman 

9  Ala.  534;   Hadjo  v,  Gooden,  13  Ala.  v.  Rose,  14  Wend.  (N.  Y.)  no. 
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the  better  to  enable  the  jury  to  judge  of  his  credibility,  and  the 
legal  evidence  of  his  character  is  his  general  reputation  in  the 
community  where  he  resides ;  that  is,  what  the  persons  who 
have  the  best  opportunity  of  knowing  him  say  about  him 
in  their  social  and  business  intercourse.^  It  follows  that  the 
impeaching  witness  is  not  required  to  speak  from  his  own 
knowledge  of  the  acts  and  transactions  from  which  the  character 
or  reputation  of  the  other  witness  has  been  derived,  nor,  indeed, 
is  he  allowed  to  do  so,  but  he  must  speak  from  his  own  knowl- 
edge  of  what  is  generally  said  of  him  by  those  among  whom  he 
resides,  and  with  whom  he  is  chiefly  conversant,  and  any  question 
which  does  not  call  for  such  knowledge  is  an  improper  one,  and 
ought  to  be  rejected.* 

Though  an  impeaching  witness  may  not  speak  from  his  per- 
sonal knowledge  of  the  facts  which  establish  reputation,  he  must 

1.  Bojnton  v,  Kellogg,  3  Mass.  189;  proceed  with  his  testimony.  If  he  has 
Bates  V.Barber,  4Cush.  (Mass.)  107;  mistaken  his  opinion  based  on  per- 
Coates  V,  Sulau,  46  Kan.  341 ;  Crabtree  sonal  knowledge  for  general  reputation, 
V,  Kile,  31  111.  180;  Crabtree  v,  Hagen-  it  remains  for  the  cross-examining 
baugh,  35  111.333;  79  Am.  Dec.  324;  party  to  develop  that  fact  Bullard  v. 
Ford  V.  Ford,  7  Humph.  (Tenn.)  93;  Lambert,  40  Ala.  304 ;  State  v.  Chris- 
Dance  V.  McBride,43  Iowa  634;  Doug-  tian,  44  La.  Ann.  950;  Paradise  v.  Sun 
lass  v.  Tousey,  3  Wend.  (N.  Y.)  354;  Mut.  Ins.  Co.,  6  La.  Ann.  597;  State 
30  Am.  Dec.  616;  Kimmel  v,  Kimmel,  v.  Reed,  41  La.  Ann.  581 ;  Nelson  v, 
3  S.  &  R.  (Pa.)  337;  8  Am.  Dec,  653.  State,  32   Fla.  344;  Morrison  v.  Press 

a.  Clifford,  J.,  in  Teese  r.  Hunting.  Pub.  Co.  (Super.  Ct),  14  N.  Y.  Supp. 

don,  33  How.  (U.  S.)  13.  131;  Long  v.  State,  23  Neb.  33;  State 

To  the  same  effect  are   Holmes  v.  v.  Meadows,  18  W.  Va.  658. 
State,  88  Ala.  36;  16  Am.  St.  Rep.  17;        It  is  not  proper  to  inquire  what  is 

Martin  v.  Martin,  35  Ala.  3x  i ;  People  v,  said  of  the  witness  by  others.    The  in- 

Webster,  89  Cal.  573 ;  People  v.  Bent*  quirj,  on   the    examination   in    chief, 

lej,  77  Cal.  7;   li   Am.   St.  Rep.  335 ;  must  be  as  to  what  is  said  hy  people  In 

Benesch   v.   Waggner,  12   Colo.  534;  general.  Hadjo  z;.  Gooden,  13  Ala.731; 

Benesch  v,  Mitchelson,  i3  Colo.  539;  Wike   v.  Lightner,  11   S.  &  R.  (Pa.) 

Nelson  v.  State,  33  Fla.  244;  State  v,  198;  Boynton  v,  Kellogg,  3  Mass.  189; 

Barrett,  40  Minn.  65 ;  Boon  z\  Weath-  Phillips  v.  Kingfield,   19  Me.  375 ;  36 

ered,  23  Tex.  675 ;  Griffin  v.  State,  26  Am,  Dec.  760. 

Tex.  App.  1^7;  White  v.  Com.  (Ky.        It  is  not  necessary  that  the  impeach - 

1894),  28  S.  W.  Rep.  340.  Ing  witness  be  personally  acquainted 

The  inquiry  must  be  confined  to  the  with  the  other.     It  is  sufficient  if  he 

general  reputation  of  the  witness.    The  knows  his  general  reputation  in    the 

impeaching  witness  may  not  give  his  community.      State   v.   Turner,   36  S. 

own    opinion    based   on    his   personal  Car.  539. 

knowledge.    People  v.  Markham,    64        But  to  be  acquainted  with  the  gen- 

Cal.  157;  49  Am.  Rep.  700;  State  v.  eral  reputation  of  a  {lerson  for  truth  and 

Boswell,  2  Dev.  (N.  Car.)  309;  Bucklin  veracitj'  it  is  not  necessary  to  know 

r.  State,  3o  Ohio   18;  Fulton  Bank  v,  what  a  majority  of  his  neighbors  and 

Benedict,  i  Hall  (N.  Y.)  550;  Kitter-  associates  think  and  say  of  him,  Robin- 

ingham  v.  Dance,  58  Iowa  632;  State  sont;.  State,  16  Fla.  835;  Crabtree  v. 

V.  Egan,  59  Iowa  636;  State  v.  Wood-  Hagenbaugh,  25  111.  333;  79  Am.  Dec. 

worth,  65  Iowa  141 ;  Ayres  v,  DuPrey,  334;  Crabtree  v,  Kile,  21  111.  180;  Dave 

27  Tex.  592.  V,  State,  22  Ala.  33;  though  a  witness 

When  the  impeaching  witness   has  should  not  take  as  his  estimate  of  gen- 

declared  under    oath  that  he   knows  eral  reputation  what  two  or  three  per- 

the  general  reputation  of  the  witness  sons  say  of  one.   Taylor  x;.  Ryan  (Neb. 

sought  to  be  impeached,  in  the  com-  1884),  19  N.  W.  Rep.  475;  Matthewson 

munity  where  he  lives,  he  is  qualified  to  v.  Burr,  6  Neb.  312. 
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speak  from  his  personal  knowledge  of  that  reputation  as  estab- 
lished.  What  other  persons  have  told  him  of  the  reputation  of 
the  witness  sought  to  be  impeached  is  but  hearsay,  or  reputation 
of  reputation,  and  does  not  qualify  him  to  testify  as  an  impeach- 
ing witness.^  For  example,  a  stranger  sent  by  a  party  into  the 
neighborhood  of  a  witness  to  learn  his  general  reputation,  will 
not  be  permitted  to  testify  as  to  the  result  of  his  inquiries.* 

d.  Time  and  Place  of  Acquiring  Reputation.— The  im- 
peaching evidence  should,  as  a  rule,  relate  to  the  general  reputa- 
tion of  the  witness  in  his  present  or  recent  place  of  residence.* 
But  a  person's  reputation  is  not  to  be  impeached  or  sustained  by 
calling  as  witnesses  only  a  certain  number  of  his  nearest  neigh- 
bors, nor  are  witnesses  to  be  confined  to  what  is  said  of  a  man 
among  a  few  of  those  who  live  nearest  to  him.  A  man's  neigh- 
borhood or  place  of  residence  extends,  for  these  purposes,  as  far 
as  he  is  well  known  ;  as  far  as  people  are  acquainted  with  him  and 
his  character*  It  is,  also,  true  that  the  material  object  of  in- 
quiry is  the  character  of  the  witness  at  the  time  when  he  testifies  ;* 

1.  Douglass  V.  Touse^r,  2  Wend.  (N.  8.  Sun  Fire  Office  v,  Ayerst,  37  Neb. 
Y.)  354;  20  Am.  Dec.  616;  Curtis  x\  184;  Long  v.  State,  23  Neb.  34;  Marion 
Fay,  37  Barb.  (N.  Y.)  64;  White  v,  v.  State,  20  Neb.  242;  57  Am.  Rep. 
Com.  (Ky.  1894),  28  S.  W.  Rep.  340.  825;  Fisher  t;.  Conway,  21  Kan.  25;  30 
Compare  Carlson  v.  Winterson  (C.  Am.  Rep.  419;  Willard  v.  Goodenougb, 
PL),  31  N.  Y.  Supp.  430.  30  Vt.393;  Buse  v.  Page, 32  Minn,  iii; 

In  Halev  v.  State,  63  Ala.  86,  a  wit-  Heath  v,  Scott,  65  Cal.  548;  Wadding- 
ness  called  to  impeach  another  witness  ham  v,  Hulet,  92  Mo.  528;  Sorrelle  r. 
was  asked  and  permitted  to  answer  the  Craig,  9  Ala.  534;  People  v.  Lyons,  51 
question  whether  he  knew  the  general  Mich.  215;  Rawles  v.  State,  56  Tnd.  433; 
character  of  the    other  witness  in  hi^  Aurora  t;.  Cobb,  21  Ind.  492;  Louisville, 
neighborhood  from  rumor.    This  the  etc.,  R.  Co.  v,  Richardson,  66  Ind.  43; 
court  held  to  be  an  improper  question,  Kellev  v.  Proctor,  41  N.  H.  139;  Wallis 
saying:  "Rumor  is  not  always  reputa-  v.  White,  58  Wis.  26;  Teese  v.  Hunt- 
tion.     The  word  has  many 'meanings,  ingdon,  23  How.  (U.  S.)  2. 
Its   most   common  and   accepted   sig-  4.  Kelley  v.  Proctor,  41  N.  H.  146; 
nification  is  a  flying  report  traceable  Chess  v.  Chess,  i  P.  &  W.  (Pa.)  39. 
to    no   known    or   responsible   source.  It  has  been  held  that  an  inquiry  as 
Hence,  a  knowledge  of  character  de-  to  the  general  reputation  of  a  man  in 
rived  from  rumor  may  be  no  more  nor  the  county  of  his  residence  is  not  too 
less  than  that  furnished  by  a  flying  re-  broad.     Kimmel  v,  Kimmel,  3  S.  &  R. 
port  brought  to  the  knowledge  of  the  (Pa.)  336;  8  Am.  Dec.  655;  Boswellr. 
witness.     He  may  know  nothing  of  the  Blackman,  12  Ga.  591. 
estimate  in  which  the  person  of  whom  But  evidence  of  his  reputation  in  a 
he  testifies   is   held,  beyond  that  which  county  where  he  has  never  resided  is 
is  brought  to  him  by  a  flying  report;  not  admissible.    Combs  t'.  Com.  CKy. 
still,  a  non- professional  witness  having  1895),  29  S.  W.  Rep.  734. 
only  this  information  might  ignorantly  5.  Stratton    v.  State,   45    Ind.  468; 
and  innocently  answer  that  he  knew  Walker   v.  State,  6  Blackf.  (Ind.)  i; 
the  general  character  from  rumor.    All  Rogers  v.  Lewis,  19  Ind.  405;  Aurora 
legal    practitioners   have   encountered  v.  Cobb,  21  Ind.  492;  Willard  t'.  Good- 
difficulty  in   bringing  to  the  com  pre-  enough,  30  Vt.  393. 
hension  of  witnesses  the  legal  import  In   Fisher  v,  Conway,  21  Kan.  25; 
x)f  the  words  general   character  when  30  Am.  Rep.  419,  it  appeared  that  the 
they  became  the   subject  of   inquiry."  court  excluded  evidence  of  the  rcputa- 

2.  Douglass  V,  Tousey,  2  Wend.  (N.  tion  of  a  witness  subsequent  to  the  com- 
Y.)  354;20  Am.  Dec.  616;  Reid  f.  Reid,  mencement  of  the  action.  This  was 
17  N,  J.  Eq.  1 01.  held  to  be  error.    Brewer,  J.,  delivering 
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but  if  some  latitude  were  not  allowed  in  this  regard,  it  would, 
in  many  cases,  be  impossible  to  impeach  the  most  corrupt  wit- 
ness, or  to  sustain  the  most  truthful  one.^  The  principle  that 
the  existence  of  a  state  of  things  once  established  by  proof 
is  presumed  to  continue  the  same  until  the  contrary  is  shown 
is  applicable,  within  reasonable  limits,  to  the  character  of  a  wit- 
ness proved  to  have  once  sustained  a  bad  reputation  for  truth 
and  veracity.^  It  is,  therefore,  competent  to  impeach  a  witness 
by  proof  of  his  reputation  in  a  neighborhood  where  he  formerly 
resided,  if  the  evidence  be  not  too  remote  in  point  of  time.*  As 
the  law  prescribes  no  definite  limit  of  time,  the  discretion  of  the 
court  must  be  exercised  in  every  instance  where  the  proposed  evi- 
dence is  not  so  recent  or  remote  as  to  preclude  all  differences  of 

the  opinion  of  the  court,  said :  *'An-  8.  Sleeper   v.  Van  Middlesworth,  4 

other  matter  of  alleged  error  is  in  the  Den.  (N.  Y.)  ^i. 

ruling  of  the  court  in  reference  to  im-  In  State  v.  Lanier,  79  N.  Car.  622, 

peaching  testimony.    It  excluded  all  the  court  said :  *'  Witnesses  are  not  and 

testimony  of  knowledge  of  plaintiff's  cannot  be,  in  testifying  on  the  subject 

reputation  for  truth  and  veracity  based  of  general  character,   limited   to  the 

upon  rumors  and  reports,  since  the  com-  times   precisely  when  they  speak,  be- 

mencement  of  the  action.     In  other  cause  reputation  depends  very  greatly 

words,  the  court  made  this  inquiry:  on  reports  which  the  witness  must  have 

*  What  was  the  plaintiff's  reputation  heard  before  he  is  put  on  the  stand  for 
for  truth  and  veracity  before  the  com-  examination.  Then,  how  long  before 
mencement  of  this  action?'  and  not,  is  the  question.    No  doubt  evidence  re- 

*  What  is  his  reputation  to-day,  when  ferring  to  the  character  of  the  witness 
he  is  testifying  ? '  In  this  was  error,  sought  to  be  impeached  at  a  recent  pe- 
Impeaching  testimony  is  for  the  purpose  riod  would  have  more  influence  with 
of  discrediting  the  witness  by  show-  the  jury  than  evidence  at  a  more  re- 
ing  that  the  community  in  which  he  mote  period.  Still,  the  evidence  in 
lives  do  not  believe  what  he  says ;  that  each  instance  is  of  the  same  grade,  and 
he  18  such  a  notorious  liar  that  he  is  we  cannot  say  that  either  would  not 
generally  disbelieved.  It  is  his  present  aid  the  jury  in  estimating  the  value  of 
credibility  that  is  to  be  attacked ;  is  he  what  has  been  said  by  the  witness, 
now  to  be  believed ?  Whatdo  his  neigh-  Men's  characters,  no  doubt,  change 
bora  think  and  say  of  him  at  the  pres-  frequently,  but  in  the  eye  of  the  law, 
ent^time  ?  not,  what  did  they  think  and  they  are  not  presumed  to  change  sud- 
say  months  or  years  ago?     True,  gen-  denly." 

eral  reputation  is  not  established  in  a  Evidence  of  the  reputation  of  a  wit- 
day  ;  and  so  the  inquiry  is  not  to  be  re-  ness  in  a  neighborhood  from  which  he 
stricted  to  any  particular  week  or  month  removed  two  years  before  the  trial  is 
or  year.  The  reputation  a  man  has  in  admissible.  Norwood,  etc.,  Co.  v,  An- 
any  community  is  based  upon  all  the  drews,  71  Miss.  641. 
years,  few  or  many,  of  his  living  in  The  law  does  not  presume  that  a 
such  community.  He  may  not  have  person  of  mature  age,  whose  general 
entered  the  community  until  after  the  character  has  been  notoriously  bad  up 
commencement  of  the  action,  and  still  to  within  a  period  of  five  years,  has 
have  established  a  reputation  for  truth  reformed  so  as  to  have  acquired  an 
and  veracity,  or  the  reverse;  for  oft-  unimpeachable  reputation  since  that 
times  a  case  is  not  tried  until  years  after  time.  Rathbun  v,  Ross,  46  Barb.  ( N. 
its  commencement."  Y.)  127. 

1.  Stratton   v.    State,    45   Ind.  468;  8.  Holmes  v,   Stateler,  17  111.   453; 

Manion    v,   Lambert,    10  Bush   (Ky.)  Brown  f.  Luehrs,  i  111.  App.  74;  Black- 

295.  burn   V,  Mann,  85   111.  222 ;   State   xk 

It  is  not  necessary  that  evidence  of  Lanier,  79  N.  Car.  622 :  Hamilton  v, 

reputation  have  reference  to  the  pre-  People,  29  Mich.  173;  Keatorr.  People, 

cise  time  of  the  examination.     Rucker  32    Mich.   486;    Pape  v.   Wright,   116 

V.  Beaty,  3  Ind.  70.  Ind.  509. 
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opinion. 1  And  the  decisions  are  by  no  means  uniform  as  to 
what  constitutes  a  proper  exercise  of  this  discretion,  some  courts 
being  much  more  liberal  in  their  views  regarding  the  admission 
of  such  testimony  than  others.* 

e.  Particular  Acts  of  Misconduct.  —  Whether  the  in- 
quiry into  the  character  of  the  witness  be  confined  to  his  reputa- 
tion for  truth  and  veracity,  or  extend  to  his  general  moral  char- 
acter, the  rule  is  uniform  that  evidence  of  specific  crimes  or  of 

1.  Watkins  v.  State,  82  Ga.  231;  14  that  where  the  witness  sought  to  be  im- 
Am.  St.  Rep.  1 55;  Snow  v.  Grace,  29  peached  had  resided  in  another  juris- 
Ark.  131 ;  Hollidaj  v,  Cohen,  34  Ark.  diction  for  two  years,  he  could  not  be 
707 ;  Walker  v.  State,  6  Blackf.  (Ind.)  impeached,  except  by  witnesses  who 
I ;  Stratton  v.  State,  45  Ind.  473.  knew    his    general    reputation    there. 

In  Teese  V.  Huntingdon,  23  How.  (U.  Chance  v,  Indianapolis,    etc.,  Gravel 

S.)  2,  the  court  said  :  "  Such  testimony  Road  Co.,  32  Ind.  472.  Compare  Strat- 

undoubtedly  may  properly  be  excluded  ton  v.  State,  45  Ind.  468. 

by  the  court  when  it  applies  to  a  period  In   Missouri^  it  has  been  held  that 

of  time  so  remote  from  the  transaction  such  evidence  relating  to  a  period  three 

involved  in  the  controversy  as  thereby  years  back  was  too  remote.     Wood  v. 

to  become  entirely  unsatisfactory  and  Matthews,  73  Mo.  482. 

immaterial ;  and  as  the  law  cannot  fix  Where   a  witness  has  resided  in  a 

that  period  of  limitation,  it  must  neces-  jurisdiction    five    years    and    is    well 

sarily  be  left  to  the  discretion  of  the  known,  it  is  not  permissible  to  attack 

court.'*  his  credibility  by  proof  of  his  general 

In  Sleeper  v.  Van  Middlesworth,  4  reputation  in  the  place  of  bis  former 

Den.  (N.  Y.)  434,  the  court  said  :  **No  abode.    Webber  v.  Hanke,4  Mich.  198; 

certain  limit,  in  point  of  duration,  can  State  v.  Potts,  78  Iowa  656;  Rucker  r. 

be   laid   down  for  inquiries   like  this.  Beaty,  3  Ind.  70. 

The  impeaching  party  is  not  restricted  Where  there  is  some  evidence  of  the 
in  his  evidence  to  the  present  time,  but  bad  reputation  of  the  witness  in  the 
may  look  to  the  past,  and  it  is  only  neighborhood  where  he  at  present  re- 
necessary  to  say  here  that  the  law  does  sides,  there  is  no  objection  to  evidence 
not  absolutely  shut  out,  as  immaterial,  tending  to  prove  also  that  he  had  a  bad 
an  inquiry  into  the  character  of  the  reputation  at  his  former  place  of  resi* 
witness  four  years  before  the  trial."  dence.     Memphis,  etc.,  Packet  Co.  r. 

2.  It  has  been  held  that  evidence  of  McCool,  83  Ind.  392;  43  Am.  Rep. 
the  bad  reputation  for  truth  and  verac-  71 ;  People  v.  Abbot,  19  Wend.  (N. 
ity  of  a  witness  sought  to  be  impeached,  Y.)  192. 

at  a  time  one  and  one-half  years  before  lleputatloii  After  Gomiiieao«m«iit  of 
the  trial,  was  not  too  remote.  Com.  v.  Action. — The  fact  that  the  testimony 
Billings,  97  Mass.  405.  And  the  same  of  a  witness  was  taken  by  commission 
has  been  held  of  evidence  of  a  reputa-  some  time  before  the  trial,  is  no  objec- 
tion two  years  before  the  trial,  Law-  tion  to  proof  of  his  bad  reputation  for 
son  V,  State,  32  Ark.  220;  or  three  truth  and  veracity  at  the  time  of  the 
years,,  Kelly  v.  State,  61  Ala.  19 ;  or  trial.  Dollner  v.  Lintz,  84  N.  Y.  669. 
/b«rytf<ir5,'Keatorz;.  People,  32  Mich.  Unless  the  testimony  touching  his 
484;  Sleeper  v.  Van  Middlesworth,  4  reputation  is  founded  on  opinions  ex- 
Den.  (N.  V .)  431.  pressed   post    litem    motam.    Reid  r. 

Where  a  witness  left  the  jurisdiction  Reid,  17  N.J.  Eq.  loi. 

seven  or  eight  years  before  the  trial,  it  And  even  in  that  case,  it  seems  that 

was  held  that  proof  of  the  reputation  the   impeaching  testimony  should  be 

he  left  behind  was  admissible  for  the  received,  leaving   it  to  the  party  who 

purpose  of  impeaching  him,  it  not  ap-  called  the  impeached  witness  to  show 

pearing  that  anyone  within  reach  of  by  cross-examination  or  by  direct  testi- 

the  process  of  the  court  was  acquainted  mony  thata  conspiracy  had  been  formed, 

with  his  reputation  in  his  new  domi-  after  the  institution  of    the  prosecu- 

cile.    Watkins  v.  State,  82  Ga.  233;  14  tion  or  suit,  to  destroy  the  credit  of  his 

Am.  St.  Rep.  155.     See  also  Snow  7/.  witnesses.     State  v.  Howard,  9  N.  H. 

Grace,  29  Ark.  131.  485;  Fisher  v,  Conway,  21  Kan.  18;  30 

On  the  other  hand,  it  has  been  held  Am.  Rep.  419. 
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particular  acts  of  misconduct  on  his  part,  is  not  admissible  for 
the  purpose  of  impeaching  his  credit.  The  impeaching  evidence 
must  be  confined  to  the  general  reputation  of  the  witness.^ 

/.  Particular  Traits  of  Character — (i)  When  Not  Ma- 
terial to  the  Issue, — It  is  also  a  general  rule  that  peculiar  traits  of 
character,  aside  from  that  of  habitual  lying,  shall  not  be  made  the 
subject  of  inquiry  for  the  purpose  of  impeaching  a  witness.* 
Thus,  a  witness  may  not  be  impeached  by  evidence  that  he  is  in 
the  habit  of  associating  with  lewd  and  unchaste  women,'  neither 
is  it  permissible,  as  a  rule,  to  impeach  a  female  witness  by  attack- 
ing her  reputation  for  chastity,*  even  where  it    is  proposed   to 

1.  Rex  V.  Clarke,  2  Stark.  241 ;  3  E.  1894),  19  S.  E.  Rep.  785;  Rixej  v.  Bayse, 

C.  L.  393;  Rex  V,  Watson,  32  How.  St.  4  Ceigh  (Va.)  330;  Bishop  v.  Wheeler, 

Tr.  496;  Layer's  Case,  16  How.  St.  Tr.  46  Vt.  409;  Crane  v,  Thayer,  18  Vt. 

285;  Lowery  v.  State,  98  Ala.  45 ;   Nu-  162;  Merriman  v.  State,  3  Lea  (Tenn.) 

gent  V.  State,  18  Ala.  521;  People  v.  39^;  Wike  v.  Lightner,  11  S.  &R.  (Pa.) 

O'Brien,  96Cal.  171 ;  People  v.  Sherman  19S ;  Leverich  v.  Frank,  6  Oregon  212 ; 

(Cal.  1893),  32  P»c.  Rep.  879;  Barkly  Muetze  v.  Tuteur,  77  Wis.  236;  Ketch- 

V.  Copeland,  86  Cal.  483;  Jones  v.  Du-  ingman  v.  State,  6  Wis.  426;  Moore  v. 

chow,  87  Cal.  109;  Sharon  v.  Sharon,  Moore,  73  Tex.  383;  Boon  v,  Weather- 

79  Cal.  633;   People  v.  Bowers   (Cal.  ed,  23  Tex.  675;  Griffith  v.  State  (Ind. 

1888),  18  Pac.  Rep.  660;  Clements  v.  1895),  39  N.  E.  Rep.  440. 
McGinn  (Cal.  1893),  33  ^^<^-  ^^P*  9^^*         ^^'^  ^^^  ruling  is  the  same  in  equity 

Johnson  v.  State,  61  Ga.  305;  Ratteree  as  at  law.  Troup  v.  Sherwood,  3  Johns. 

V.  Chapman,  79  Ga.  574;    Wilson  r>.  Ch.  (N.  Y.)  558;  Purcell  f.  M'Namara, 

State,  16  Ind.  392;  Rawles  r.  State,  56  8  Ves,  Jr.  324;  Wood  v.  Hammerton,  9 

Ind.  433 ;  Blough  t*.  Parry  (Ind.  1895),  Ves.  Jr.  145;  Carlos  v.  Brook,  10  Ves.  Jr. 

40  N.  E.  Rep.  70;  Frye  V.  Illinois  Bank,  49;  White  v,  Pussell,  1  Ves.  &  B.  151 ; 

II  111.  367 ;  Eason  x\  Chapman,  21  111.  Watmore  v,  Dickinson,  2  Ves.  &  B.  267. 
33;  Crabtree  v,  Kile,  21  111.  180;   Han-        Evidence  that  a  witness  lied  on  an- 

sell  V.  Erickson,  28  111.  257 ;  Dimick  v.  other  occasion  is  not  admissible  for  the 

Downs,  82  111.  570;  Gifford  v*  People,  purpose  of  impeaching  him.     Com.  v, 

87   111.  210;  Sheahan  r.  Collins,  20  111.  Kennon,    130    Mass.    39;     Luther    v. 

326;  71  Am.  Dec.  271 ;    State  v.  Sibley  Skeen,  8  Jones  (N.  Car.)  356;  Walker 

(Mo.  1895),  3'   S.  W.  Rep.  1033;  State  v.  State,  6  Blackf.  (Ind.)  i. 
V.  Rogers,  108  Mo.  202;  State  f.  Grant,        8.  Ward  v.  State,  28   Ala.  63;  Cline 

79  Mo.  T13;  49  Am.  Rep.  218;  State  v.  v.  State,  51   Ark.  142.    While  the  law 

Bulla,  89  Mo.  595;  State  v.  Gesell,  124  so   recognizes  the  affinity  of  vices  as 

Mo.    531;    Warner    v,    Lockerby,    31  not  to  regard  the  testimony  of  a  witness 

Minn.  421;   Utley  7;.  Merrick,  11  Met.  of  bad  moral    character  as  above  all 

rMass.)    302;    People    v.    Rector,   19  exception,  it  rejects  the  conclusion  that 

Wend.  (N.  Y.)  580;  Bakeman  v.  Rose,  a  person  guilty  of  one  immoral   habit 

14  Wend.  (N.  Y.)  110;  Gilpin  v.  Daly  is   necessarily  disposed  to  practice  all 

(Supreme  Ct.),  12  N.  Y.  Supp.  448;  others.     Bakeman  v.  Rose,   18  Wend. 

People  V.  Herrick,   13  Johns.  (N.  Y.)  (N.   Y.)    154.     A  witness's  reputation 

84;  7  Am.  Dec.  364;  Ford  v.  Jones,  62  for  honesty  is  not  open  to  inquiry  for 

Barb.  (N.  Y.)  484;  Macdonald  v.  Gar-  the  purpose  of  impeachment.     Leonard 

rison,  2   Hilt.  (N.  Y.)   510;    State   v.  v.  Pope,  27  Mich.  145.    A  witness  may 

Boswell,  2  Dev.  (N.  Car.)  209;  Carlson  not  be  impeached  by  proof  that  he  is  a 

V.  Winterson  (C.  PL),  31  N.  Y.  Supp.  confidence  man   and  a  thief.    Conway 

430;    Barton   v,   Morphes,   2  Dev.  (N.  v.  State  (Tex.  C rim.  App.  1894),  26  S. 

Car.)  520;  State  t\  Garland,  95  N.  Car.  W.  Rep.  401. 
671 ;  Clink  r.  Gunn,  9oMich.  135;  Tay-        8.  State  r.  Jackson,  44  La.  Ann.  160; 


lor  V.  Com.,  3  Bush  (Kv.)  S08;   Evans    State  v.  Parker,  7  La.   Ann.  84;  Cline 

T.  B,  Mon.'(Ky.)  363;   17 
Am.  Dec.  74;  Thurman  v.  Virgin,  18     (Mo.  1895),  31  S.  W.  Rep.  1033. 


V,  Smith,  5  T.  B.  Mon.'(Ky.)  363;   17     v.  State,  51  Ark.  140;  State  v,  Sibley 


B.  Men.  (Ky.)  785;  Young  v.  Com.,  6        4.  Rex  v.  Clarke,  2  Stark.  241 ;  3  E. 
Bush   (Ky.)  312;  Vance  r.  Com.  (Va.    C.  L.  393;  Rex  v.   Hodgson,  R.  &  R. 
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prove  that  she  is  a  common  prostitute.*  In  a  few  cases,  how- 
ever, the  wholesome  restraints  of  this  rule  have  been  disregarded.* 
It  is  not  competent  to  attack  the  reputation  of  a  witness  by 
proof  that  he  or  she  is  the  keeper  of  a  house  of  ill  fame.^  In  an 
action  by  a  father  to  recover  damages  for  the  seduction  of  his 
daughter,  proof  of  her  bad  character  is  admissible  in  mitigation 
of  damages.*  And  in  a  bastardy  case  the  mother  may  be  cross- 
examined  in  regard  to  her  sexual  intercourse  with  other  men 
about  the  period  of  conception,  in  order  to  show  that  it  can- 
not be  known  who  the  father  is,^  but  in  such  case  it  is  not  com- 
petent  to   prove  her  bad    reputation   for  chastity  prior  to  the 

C.  C.  21 1 ;  Macbride  v.  Macbride,  4  cases  that  inquiry  maj  be  made  into 
Esp.  242;  People  v.  Mills,  94  Mich,  the  general  character  of  a  >¥itness  for 
630;  People  V.  Whitson,  43  Mich.  419;  chastity,  though  specific  acts  of  lewd- 
People  v.  Abbott,  97  Mich.  487;  Com.  ness  may  not  be  proved.  State  v. 
V,  Churchill,  11  Met.  (Mass.)  538;  45  Shields,  13  Mo.  236;  53  Am.  Dec.  147; 
Am.  Dec.  239;  Jackson  v.  Lewis,  13  State  v.  Grant,  79  Mo.  133;  49  Am.  Rep. 
Johns.  (N.  Y.)  504;  Bakeman  v.  Rose,  218;  Weathers  v.  Barksdale,  30  Ga.8S8; 
14  Wend.  (N.  Y.)  110;  Peoples.  Sher-  Evans  v.  Smith,  5  T.  B.  Mon.  (Kv.) 
man  (Cal.  1893),  3^  Pac.  Rep.  879;  365;  17  Am.  Dec.  74. 
People  V,  Yslas,  27  Cal.  630;  Spicer  It  was  intimated  in  State  i\  Grant. 
V.  State  (Ala.  1894),  16  So.  Rep.  706;  76  Mo.  236,  that  this  rule  did  not  apply 
Holland  v.  Barnes,  53  Ala.  86;  25  Am.  to  male  witnesses,  and  indeed  it  has 
Rep.  595;  Spears  v.  Forrest,  15  Vt.  been  expressly  so  decided  by  the  appel- 
435;  State  V.  Smith,  7  Vt.  141 ;  Morse  late  court  of  that  state.  State  v,  Claw- 
V.  Pineo,  4  Vt.  281 ;  State  v,  Randolph,  son,  30  Mo.  App.  144;  State  v,  Coffey, 
24  Conn.  363;  Merriman  v.  State,  3  44  Mo.  App.  455.  But  in  State  v. 
Lea  (Tenn.)  393:  Leverich  v.  Frank,  6  Shroyer,  104  Mo.  441 ;  24  Am.  St.  Rep. 
Oregon  212  ;  Smith  v.  State,  58  Miss.  344,  the  supreme  court  of  the  state  held 
867 ;  State  v,  Larkin,  11  Nev.  314;  Kil-  that  the  rule  applied  to  male  as  well  as 
burn  V.  Mullen,  22  Iowa  502;  Gilchrist  female  witnesses,  remarking:  **If  it  be 
V,  McKee,  4  Watts  (Pa.)  380;  28  Am.  true  that  the  general  character  of  a  man 
Dec.  721 ;  Jones  v.  State,  13  Tex.  168;  is  not  affected  by  his  reputation  for  uo- 
62  Am.  Dec.  550;  U.  S.  v.  Masters,  4  chastity,  the  evidence  of  such  reputa- 
Cranch.  (C.  C)  479;Teese  v.  Hunting-  tion  will  do  him  no  injury.**  It  may  be 
don,  23  How.  (U.  S.)  2.  remarked  that  such  reasoning  merely 
In  Com.  V.  Murphy,  14  Mass.  387,  it  dodges  the  question,  and  affords  no 
was  held  that  a  female  witness  might  justification  for  the  admission  of  irrele- 
be  impeached  by  proof  that  she  was  a  vant  testimony,  and,  besides,  it  ignores 
common  prostitute,  but  the  authority  the  injury  which  may  be  done  to  the 
of  this  case  was  greatly  shaken  bv  the  cause  of  the  party  who  called  the  wit- 
case  of  Com.  T'.  Moore,  3  Pick.  (Mass.)  ness  thus  attacked.  The  court  cited,  in 
196 ;  and  it  was  subsequently  overruled  support  of  its  ruling,  the  case  of  State 
in  Com.  v,  Churchill,  11  Met.  (Mass.)  v.  Rider,  95  Mo.  486. 
538;  45  Am.  Dec.  229.  8.  Birmingham  Union  R.  Co. v.  Hale, 

1.  Com.  t^.  Churchill,  II  Met.  (Mass.)  90  Ala.  8;  Vance  v.  Com.  (Va.  1894), 
538;  45  Am.  Dec.  229;  Bakeman  v.  19  S,  E.  Rep.  785;  Wilson  r.  State, 
Rose,  18  Wend.  (N.  Y.)  146;  Jackson  16  Ind.  392.  Compare  State  v,  Cagle, 
V.  Lewis,  13  Johns.  (N.  Y.)  504;   State  114  N.  Car.  835. 

V,  Randolph,  24  Conn.  363;  Spears  v.  But  a  witness  may  be  asked  on  cross- 
Forrest,  15  Vt.  435;  Morse  f.  Pineo,  4  examination  if  she  has  not  kept  girls 
Vt.  281 ;  State  v,  Hobgood,  46  La.  Ann.  for  the  purooseof  prostitution.  State  r. 
855;  Rhea  v.  State,  100  Ala.  119;  Bir-  Hack,  118  Mo.  92. 
mingham  Union  R.  Co.  v.  Hale,  90  4.  Hogan  r.  Cregan,  6  Robt  (N.  Y.) 
Ala.  8;  Mclnerny  v.  Irvin,  90  Ala.  138;  Shattuck  v.  Myers,  13  Ind.  46;  74 
275;  Stay  ton  r.  State,  32  Tex.  Crim.  Am,  Dec.  236.  Compare  Ford  v.  Jones, 
Rep.  33.  62  Barb.  (N.  Y.)  484. 

2.  Thus  it  has  been  held  in  a   few  5.  Anonymous,  37  Miss.  54. 
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period  of  conception,  for  the  purpose  of  discrediting  her  as  a 
witness.* 

A  witness  may  not  be  impeached  by  proof  that  he  is  a  common 
drunkard  ;*  or  that  he  is  in  the  habit  of  eating  opium  ;^  but  it  is 
competent  to  show  that  when  the  litigated  event  occurred  the 
witness  was  drunk,*  or  was  under  the  influence  of  opium.* 

(2)  When  Material  to  the  Issue. — In  cases  where  reputation  for 
chastity  has  a  direct  bearing  upon  the  probability  of  the  facts 
stated  by  the  witness,  it  may  be  proved  for  the  purpose  of  im- 
peachment. Thus,  in  a  prosecution  for  rape,  or  for  assault  with 
intent  to  commit  a  rape,  the  defendant  may  prove  the  unchaste 
character  of  the  prosecutrix,  as  tending  to  show  the  improbability 
of  her  story.®  But,  according  to  the  weight  of  authority,  it  is 
not  competent  to  prove  her  specific  acts  of  illicit  intercourse  ex- 
cept with  the  defendant  himself.''  The  reason  for  this  rule,  how- 
ever, has  never  been  quite  satisfactory  to  the  bench  or  the  bar, 


1.  Anonymous,  37  Mi8s.  54 ;  Com.  V.  Am.  Dec.  132;   McCombs  v.  State,  8 

Moore,  3  rick.  (Mass.)  194;  Rawles  f.  Ohio  St  643;  McDermott  v.  State,  13 

State,  56  Ind.  433;  Morse  v,  Pineo,  4  Ohio  St.  332;  82  Am.  Dec.  444;  Pratt 

Vt.  281.  V.   State,   19  Ohio  St.  277;   State  v. 

But  on  the  trial  of  an  indictment  for  Daniel,  87  N.  Car.  507;  State  v.  White, 

seduction,  under  a  promise  of  marriage,  35  Mo.  500;  Anderson  v.   State,   104 

the  general  character  of  the  complain-  ind.  467;  State  v.  Ward,  73  Iowa  532; 

ant    for    chastity  is    open  to   inquiry.  Rogers  v.  State,  i  Tex.  App.  187;  Jen- 

McTyier  v.  State,  91  Ga.  254.  kins  v.  State,  1  Tex.  App.  346;  Dorsey 

5.  Brindle  v.  Mcllvaine,  10  S.  &  v.  State,  i  Tex.  App.  33;  Wilson  v. 
R.  (Pa.)  282;  People  v,  Kahler,  93  State,  17  Tex.  App.  532;  Shields  v. 
Mich.  625.  State,  32  Tex.  Crim.  Rep.  498. 

In  Missouri^  where  the  rule  is  very  In  Fry  v.  Com.,  82  Va.  336,  it  was 

liberal  as  to  the  admission  of  impeach-  held  that  the  complainant  might  not 

ing  testimony,  it  has  been  held  proper  be  asked,  on  cross-examination,  if  she 

to   prove  that  a  female   witness   is  a  had  not  been  before  a  person  of    un- 

drunkard   and   a  common    prostitute,  chaste    character,    though    the    court 

State   V,  Grant,   79  Mo.   133;  49  Am.  said    it  might    have  been  proved   by 

Rep.  218.  other  witnesses,  if  the  defendant  were 

8.  Eldridge  v.  State,  27  Fla.  162.  able  to  produce  them. 

4.  State  V,  Rollins,  1 13  N.  Car.  732 ;  7.  Rex  v.  Clarke,   2    Stark.    241 ;  3 

Com.  V,  Brady,    147  Mass.  583;   Willis  E.  C.  L.  393;  Rex  v.  Hodgson,  R.  & 

V.  State   (Neb.   1804),  61  N.  W.   Rep.  R.  C.   C.  211;  Reg.  v.  Cockcroft,  11 

254;  State  V,  NoUn  (Iowa,  1894),  61  Cox  C.  C.  410;  Reg.  v.  Dean,  6  Cox 

N.  W.  Rep.  181;  Mace  v.  Reed,  89  C.  C.  23;   Pleasant  v.  State,  15  Ark. 

Wis.  440.  624;  McQ^irk  v.  State,  84  Ala.  435;  5 

6.  People  t'.  Webster,  139  N.  Y.  73.  Am.  St.  Rep.  381 ;  Boddie  v.  State,  52 
6.  Rex  V.  Barker,  3  C.  &  P.  589;  14  Ala.   395;  Shartzer  v.  State,  63  Md. 

E.  C.  L.  467;  Rex  V.  Clarke, 2  Stark.  241 ;  149;  52  Am.  Rep.  501 ;  State  v,  Knapp, 

3  E.  C.  L.  393;  Rex  V.  Martin,  6  C.  &  P.  45  N.   H.  148;  State  v.  Forshner,  43 

s63;  25  E.  (J.L.  544;  Reg.  v,  Mercer,  6  N.  H.  89;  80  Am.  Dec.  132  ;  State  v. 

jur.  243;  McQuirk    v.  State,  84  Ala.  White,  35  Mo.  500;  Richie  v.  State,  58 

435 1  5   ^i"'  S^*  I^^' 381;  Pleasant  zk  Ind.  355;  Wilson  v.  State,  x6  Ind.  392; 

State,  15   Ark.  652;  Com.  v.  Kendall,  Com.  t^.  Harris,  131  Mass.  336;  Com. 

113  Mass.  210;  People  v.  McLean,  71  v.  Regan,  105  Mass.  593;  McCombs  v, 

Mich.  309;  State  v.  Reed,  41  La.  Ann.  State,  8  C)hio  St.  643;  McDermott  v. 

jSi;   People  v.   Abbot,  19  Wend.  (N.  State,  13  Ohio  St.  332;  82  Am.  Dec. 

V.)  192;  Statcv.  DeWolf,8Conn.  100;  444;    Shirwin   r.    People,  69  111.   55; 

30  Am.  Dec.  90;  Camp  r.  State,  3  Ga.  State  v.  Fitzsimon  (R.  I.  1893),  27  Atl. 

419;  State  V.  Forshner,  43  N.  H.  89;  80  Rep.  446;  Pefferling  v.  State,  40  Tex. 
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491 ;  Doreey  v.  State,  i  Tex.  App.  33;  number.    It  was  an  actual  decision  that 
Wilson   V,  State,   17    Tex.  App.   533.  the  prosecutrix,  on  a  charge  of  rape, 
And  the  same  rule  applies  in  a  civil  was  not  bound  to  answer  such  a  ques* 
action  to  recover  damages  for  an  in-  tion  as  that  here  put.    That  seems,  as  a 
decent  assault.    Miller  v.  Curtis,  158  matter  of  principle,  to  involve  that,  if 
Mass.  127.  the  question  had  been   answered,  tbe 
In  Minnesota^  this  rule  applies  where  answer  would  have  been  binding.  But 
the  alleged  offense  is  assault  with  in-  further,  the  second  objection  taken  in 
tent  to  commit  rape.    State  v,  Vadnais,  that  case  seems  to  raise  the  very  point; 
21  Minn.  384.    In  Reg.  v,  Robins,  2  M.  and  upon  that  the  judges  laj  down  the 
&  Rob.  512,  Coleridge,  J.,  after  con-  law  distinctly,  in  accordance  with  the 
sultation  with  Erskine,  J.,  was  of  the  view  which   we    take.     That  case  is 
opinion  that  the  prosecutrix  might  be  therefore  an  actual  decision,  involving 
asked,  on  cross-examination,  if  she  had  in  principle  the  point  now  in  question, 
had  sexual  intercourse  with  other  men,  and  a  dictum^  at  the  least,  by  some  of 
and  that  witnesses  might  be  called  to  the  most  learned  judges  who  ever  tat, 
contradict  her  if  she  answered  in  the  upon  the  point.    Reg.  v.  Cockcroft,  11 
negative.  But  if  this  case  was  ever  con-  Cox  C.  C.  410,  was  an  indictment  for 
sidered  authority  it  was  expressly  over-  rape,  and  was  tried  first  before  Martin, 
ruled  in  Reg.  xk  Holmes,  L.  R.,  i  C.  C.  B.,   and    again   before  Willes,  ].,  and 
R.  334,  where  it  was  said  :  "  The  ques-  both  of  those  learned  judges  held  that 
tion  raised  in  this  case  is  one  of  very  such   evidence  as  that  here  tendered 
great  importance;  and  if  we  had  enter-  was  inadmissible.    So  far  all  the  de- 
tained any  substantial  doubt  upon  it,  we  cisions  entirely  support  that  view  which 
should  have  thought  it  right  to  submit  we  think  to  follow  clearly  from  the  set- 
it  for  the  opinion  of  all  the  judges.   But  tied  principles  of  the  law  of  evidence, 
when  we  look,  first,  at  the  principles  We  are  asked   to  abandon  that  view 
applicable  to  the  case,  and,  secondly,  upon  the  authority  of  Reg.  v.  Robins, 
at  authority,  we  think  it  impossible  to  2  M.  &  Rob.  512.    That  was,  no  doubt, 
doubt  what  the  decision  ought  to  be.  a  decision  of  Coleridge,  ].,  after  con- 
The  question  is,  whether,  on  an  indict-  suiting  Erskine,  J.,  upon  tne  very  point 
ment  for  rape,  or  for  attempt  at  rape,  now  in  dispute.     But  we  cannot  follow 
or  for  an  indecent  assault,  amounting  that  ruling  in  opposition  to  the  whole 
in  substance  to  an  attempt  at  rape,  if  current  of  authority  upon  the  question, 
the  prosecutrix  is  asked,  in  cross-exam-  In  Rex  v.  Barker,  3  C.  &  P.  589;  14 
{nation,  whether  she  has  had  connec-  E.  C.  L.  467,  the  question  was  as  to 
tion  with  another  person  not  the  pris-  evidence   showing  the  prosecutrix  to 
oner,  and  denies  it,  evidence  can  be  be    a  common    prostitute,    and    such 
called  to  contradict  her.     We  are  all  of  evidence    has    long    been   held  mate- 
opinion   that  it    cannot.     In   the  first  rial.     In  Rex  v.  Martin,  6  C.  &  P.  562; 
place,  the  general  rule  of  evidence  is  25  E.  C.  L.  544,  the  evidence  was  as  to 
that  if  a  question  be  put  in  cross-ex-  the  prosecutrix  having  previously  had 
amination  as  to  a  collateral  point,  the  connection  with  the  prisoner,  and  such 
answer  must  be  taken  for  better  or  for  evidence  is  undoubtedly  admissible,  for 
worse.     And  the  reason  is  obvious.    If  it  has  a  direct  bearing  upon  the  ques- 
such   evidence  as  that  here  proposed  tion   of  consent.    These  are  really  all 
were  admitted,  the  whole  history  of  the  the  cases  upon  the  subject.     But  from 
prosecutrix's  life  might  be  gone  into.  Rex  v,  Clarke,  2  Stark.  241 ;  3  £.  C.  L. 
If  a  charge  might  be  made  as  to  one  393,  it  may  be  collected  that  Holroyd, 
man,  it  might  be  made  as  to  fifty,  and  j.,  held  the  same  view  in  the  case  of  an 
that  without  notice  to  the  "prosecutrix,  mdictment  for  an  attempt  at  rape.  We 
It  would  not  only  involve  a  multitude  have,  therefore,  a  deliberate  judgment 
of  collateral  issues,  but  an  inquiry  into  of  the  twelve  judges,  the  decisions  of 
matters  as  to  which   the   prosecutrix  Martin,  B.,  and  wTlles,  J.,  and  the  opin- 
might  be  wholly  unprepared,  and  so  ion  of  Holroyd,  J.,  against  the  ruling 
work  great  injustice.     Upon  principle,  of  Coleridge,  J." 
therefore,  we  must  hold  that  the  answer        Whatever  may  be  the  rule  in  regard 
is  binding.     When  we  look  at  the  au-  to  the  relations  of  the  prosecutrix  with 
thorities  the  case  is  still  clearer.     The  other    persons,   her    previous  acts  of 
first  case  on    the  subject    is   Rex  v.  incontinence  with  the  defendant  may 
Hodgson,  R.  &  R.  C.  C.  211.    That  case  always  be  made  the  subject  of  inquirr 
was   heard   first  before  eight  of   the  in  order  to  show  the  improbability  that 
judges,  and  afterwards  before  the  whole  she  resisted  him.     Rex  v.  Martin,  6  C. 
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and  there  is  good  authority  supporting  the  rule  that  previous 
illicit  intercourse  with  other  men  may  be  shown  as  bearing  di- 

rectly  on  the  principal  question  at  issue,  that  is,  whether  the  in- 

tercourse  was  by  force  or  with  the  consent  of  the  prosecutrix, 
and  this  for  the  reason  that  no  impartial  mind  can  resist  the  con- 
clusion that  a  female  who  has  recently  been  in  the  habit  of  in- 
dulging in  illicit  intercourse  with  others,  will  not  be  so  likely  to 
resist  as  one  who  is  spotless  and  pure.^  In  case  the  prosecutrix 
is  a  child  under  the  age  of  consent,  the  law  conclusively  presumes 

&  P.  563;  3C  E.  C.  L.  544;  Bedgood  v,  not  onij  when  compared  with  the  ca8e8 
State,  115  fnd.  275;  State  v,  Foshner,  in  respect  to  circumstantial  evidence 
43  N.  H.  89;  Pleasant  v.  State*  15  Ark.  generally,  but  with  adjudications  in  re- 
624;  People  V.  Jenness,  5  Mich.   305;  spect  to  evidence  receivable  on  trials  for 
Hall  V.  People,  47  Mich.  638;  Stranj  this  very  crime.     .     .     .     The  decisions 
V.  People,   24   Mich,    x;   McQuirk   v,  of  the  courts  at  Westminster  Hall  are 
State,  84  Ala.  435;  5  Am.  St.  Rep.  381 ;  certainly  verj*  high  evidence  of  the  law. 
People  V.  Abbot,  19  Wend.  (N.  Y.)  In  most  cases,  I  agree  that  we  ought  to 
193;  Woods  V.  People,  55  N.  Y.  515;  regard  them  as  conclusive;  but  no  court 
14  Am.  Rep.  309;  State   r.  Cook,  65  can  overrule  the  law  of  human  nature, 
Iowa  560;    State  v.  Jefferson,  6  Ired.  which   declares  that  one  who  has  al- 
(N.  Car.)   305;  State  v.  Reed,  39  Vt.  ready  started  on  the  road  of  prostitu- 
417;  94  Am.  Dec.  337;  Wilson  v.  State,  tion,  would  be  less  reluctant  to  pursue' 
17  Tex.  App.  525.  her  waj'  than  another  who  remains  at 
1.  State  V.  Johnson,  28  Vt.  512  ;  State  her  home  of  innocence,  and  looks  upon 
V.  Reed,  39  Vt.  417 ;  94  Am.  Dec.  337 ;  such  a  career  with  horror.    I  have  long 
People  V.  Benson,  6  Cal.  223;  65  Am.  had    occasion   to   know   and   consider 
Dec.   506 ;    Benstine  v.  State,   2   Lea  much  the  two  cases  cited  as  adverse  to 
(Tcnn.)  173;  31  Am.  Rep.  593;  Titus  the  reception  of  this  evidence;  and  I 
V.  State,  7  Baxt.  (Tenn.)  133.    In  State  never  yet  could  bring  myself  to  doubt 
V.  Jefferson,"  6  Ired.  (N.  Car.)  305,  it  that  circumstances  much  more  remote 
was  held  that  the  prisoner  might  give  and  of  less  influence  are  constantly  re- 
evidence  that  the  woman  had  been  his  ceivedon  the  very  best  authority.  Those 
concubine,  but  that  he  might  not  give  cases  are  anomalous  in  more  than  one 
in  evidence,  to  prove  her  a  strumpet,  respect.     While  they  reject  evidence  of 
that  she  had  had  criminal  connection  the  fact,  they  receive  evidence  of  repu- 
with  one  or  more  other  individuals,  tation'of  the   fact,  or   mere    hearsay. 
But  in  State  v,  Murray,  63  N.  Car.  31,  They  seem  to  suppose  that  the  testi- 
a  judgment  of  conviction  was  reversed  mony  was  proposed  to  shake  the  gen- 
because  the  trial  court  refused  to  allow  eral  credibility'  of  the  witness,  as  if  it 
the  prisoner  to  prove  that  the  prosecu-  went  to  truth  and  veracity.  That  is  not 
trix    had   had   intercourse   with   other  so.     It  goes  to  her  credibility  in   the 
men ;  and  in  State  v.  Freeman,  100  N.  particular  matter,    to   a   circumstance 
Car. -435,  it  was  held  proper  to  ask  the  relevant   to    the  case  in    hand,   from 
prosecutrix,   on    cross-examination,    if  which  the  jury  are  asked  to  say  she  did 
she  had  not  given  birth  to  a  bastard  consent;  and  it  may  be  proved  by  the 
child.  This  rule  was  sanctioned  in  Peo-  prosecutrix,  or,  if  she  deny  it,  by  others. 
pie  7'.  Abbot,  19  Wend.  (N.  Y.)   192,  It   is   most  strange  that  a  reputation 
where  Cowan,  J.,  delivering  the  opinion  of  a  want  of  chastity  should  be  pre- 
of  the  court,  said  :  "  I  am  fully  aware  ferred  in  evidence  to  direct  proof.     No 
of  the  two  cases  of  Rex  v,  Hodgson,  R.  reason  is  given  for  such  a  distinction 
&  R.  C.  C.  311,  and  Rex  r.  Clarke,  3  by  the  court;  hut  the  counsel  in  Rex  r. 
Stark.  241;  3  E.  C.  L.  393,  in  which  it  Hodgson,  R.  &  R.  C.  C.  211,  did  say 
was   held  that  you  shall  not  be  per-  that  general  reputation  alone  was  to  be 
mitted    to  inquire   of  the   prosecutrix  received,  because  it  was  not  to  be  pre- 
as  to  connection  with  other  men.    It  is  sumed  the  prosecution  would  come  pre- 
with  a  view  to  these  cases  that  I  have  pared  to  meet  evidence  of  the  particular 
thought  it  my  duty   to  consider  the  fact.     Such  a  reason  would  go  to  show 
question  a  priori,  and  I  must  say  that  that    every  circumstance    in    a  chain 
they  appear  to  me  entirely  anomalous,  must  be  shown  by  reputation  instead  of 
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that  she  is  not  capable  of  giving  her  consent,  and  evidence  of  her 
reputation  for  chastity,  or  the  lack  of  it,  is  not  admissible,  since 
every  act  of  intercourse  with  her  is  a  crime  committed  against 
her.i 

g.  Conviction  of  an  Infamous  Crime. — In  many  juris- 
dictions, the  common-law  disability  of  a  witness  resulting  from 
his  conviction  of  an  infamous  crime  has  been  removed  by  statute,' 
but  where  this  has  been  done,  such  conviction  may  still  be  proved 
for  the  purpose  of  impeaching  the  witness.^  In  some  jurisdictions, 
it  is  not  competent  to  prove  the  conviction  of  any  crime  which  would 
not  have  rendered  the  witness  infamous  at  common  law,*  while 

ocular  proof.     I   am  unwilling  to  de-  the  question  of  consent.     And  in  Bren- 

prive  prisoners  of  any  evidence  sane-  nan  t».  People,  7  Hun  (N.  Y.)  171,  the 

tioned  by  authority  in  this  kind  of  prose-  court  followed  the  rule  laid  down  in 

cution.   Their  case  is  often  hard  enough.  People  r.  Abbot,  19  Wend.  (N.  Y.)  192, 

X  Hale's  P.  C.  635,  636.     But  I  never  citing  People   x\   Dohring,  59  N.  Y. 

yet  could  see  why  reputation  should  be  383 ;  17  Am.  Rep.  349,  and  Woods  v. 

received  upon  any  principle  peculiar  to  People,  55  N.  Y.  515 ;  14  Am.  Rep. 309. 

such  a  case.     It  cannot  be,  as  supposed  Compare  Conkey  v.   People,   i  Abb. 

in  Rex  f .  Clarke,  2  Stark.  341 ;  3  E.  C.  App.  Dec.  (N.  Y.)  4x8. 

L.  393,  that  the  woman's  character  is  in  1.  People  v.  Abbott,  97  Mich.  484; 

issue,  in  any  other  sense  than  that  of  People  r.  Glover,  71  Mich.  303;  State 

every  witness,  who  may  be  impeached  v,  Eberline,  47  Kan.  155. 

as  generally  unworthy  of  credit.    The  8.  See  Infamy,  vol.  10,  p.  6i3. 

books  are  certainly  strong  and  uncon-  8.  Fisher  v.   Crescent   Ins.  Co.,  33 

tradicted  that  on  trying  this  offense  her  Fed.  Rep.  544 ;  Baltimore,  etc.,  R.  Co. 

character  as  a  common  strumpet  may  v,  Rambo,*  59  Fed.  Rep.  75 ;  Ford  v. 

be  proved  for  such  a  purpose.     Rex  v.  State,  91  Ga.  162;  Coleman  v.  State,  94 

Barker,  3  C.  &  P.  589;  14  E.  C.  L.  467.  Ga.  85 ;  Georgia  R.  Co.  v.  Homer,  73 

.    .    .     I   must,  with  great  deference,  Ga.  351;  State  v.  Kelsoe,  76  Mo.  507; 

and  on  the  grounds  already  mentioned,  State  t'.  Loehr,  93  Mo.  X03 ;  Coble  v. 

be  allowed  to  differ  from  Mr.  Justice  State,  31  Ohio  St.  100 ;  Glenn  v.  Clore, 

Holroyd,  in  Rex  v.  Clarke,  2   Stark.  42  Ind.  60. 

241 ;  3  E.  C.  L.  393,  when  he  treats  the  In  an  action  to  recover  a  penalty,  the 
inquiry  into  acts  of  lewdness,  as  collat*  judgment  is  not  a  conviction  of  a  crime 
eral,  saying,  that  even  though  you  though  the  penalty  be  for  the  corn- 
question  the  prosecutrix  as  to  particular  mission  of  a  crime.  Arhart  v.  Stark 
facts,  you  must  take  her  answer  as  con-  (Super.  Ct.),  27  N.  Y.  Supp.  301. 
elusive.  The  same  idea  seems  to  have  The  record  of  conviction  is  compe- 
been  entertained  in  Rex  v,  Hodgson,  tent  impeaching  evidence,  though  the 
R.  &  R.  C.  C.  211.  I  have  been  quite  witness  has  been  pardoned.  Dudley  r. 
unfortunate  if  I  have  not  shown  that  in  State,  24  Tex.  App.  163;  Bennett  r. 
this  case  of  rape,  the  question  is  very  State,  24  Tex.  App.  73 ;  Long  r.  State, 
material  in  examining  the  probability  23  Neb.  33. 

of    consent;  the    vital   inquiry   in   the  4.  Card  v.    Foot,    57     Conn.    427; 

cause.     Those  authorities  are  very  se-  Bartholomew  v.  People,   104  111.  601; 

vere,  and  I  never  could  bring  myself  to  44  Am.  Rep.  97;  State   f.  Taylor,  98 

act  upon  them  in  their  full  extent."  Mo.  240. 

The    general    term  of  the  supreme  Nothing  less  than  a  conviction  of  a 

court  refused  to  follow  this  decision  in  felony  is  admissible.     Hanners  v.  Mc- 

People  V.  Jackson,  3  Park.  Cr.  Rep.  (N.  Clelland,  74  Iowa  3x8;  Pitner  r.  SUte, 

Y.)  391 ;  but  in  Woods  v.  People,  55  N.  23  Tex.  App.  366. 

Y.   515;  14  Am.  Rep.  309  {reversing  The  conviction  of  a  misdemeanor  is 

I  Thomp.  &  C.   (N.  Y.)  610),  it   was  immaterial.     State  v.  Payne,  6  Wash, 

held  that  evidence  of  the  complainant's  563;     State   v.  Taylor,  98  Mo.  340; 

habits  of  receiving  men  at  her  dwelling,  State  z\  Smith,  125  Mo.  2. 

for  the  purpose  of  promiscuous  inter-  A  conviction  under  a  city  ordinance 

course  with  them,  was  competent  on  against  disorderly  conduct  and  other 
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in  others,  the  language  of  the  statute  is  broad  enough  to  let 
in  the  record  of  conviction  of  any  crime,  whether  a  felony  or  a 
'misdemeanor.*  An  intermediate  rule  is  that  the  crime  must 
be  of  such  a  nature  as  to  imply  moral  turpitude  or  a  lack  of 
veracity  in  the  person  committing  it.*  The  fact  that  a  witness  is 
under  indictment  may  not  be  proved  for  the  purpose  of  impeach- 
ing  him;*  neither  is  evidence  of  his  arrest  upon  a  criminal 
charge  admissible  for  that  purpose.*  The  record  is  the  best  evi- 
dence, and,  in  direct  impeachment,  is  the  only  admissible  evidence 
of  conviction,*  though  it  has  been  held  in  many  cases  that  the 
witness  himself  may  be  cross-examined  on  the  subject.*  And 
where  this  is  not  allowed,  he  may,  nevertheless,  be  asked  if  he 
has  been  in  prison,  since  that  is  an  independent  fact  which  may 
be  proved  without  the  production  of  documentary  evidence.'' 

6.  Impeaching  0ne*8  Own  Witness — a.  In  General. — A  party 
who  voluntarily  calls  a  witness  in  support  of  his  case  thereby  so 


minor  offenses,  cannot  be  shown  to  im-  0.  U.  S.  v.  Biebusch,  i  Fed.  Rep.  213; 

peach  a  witness.    Coble  v.  State,   31  Baltimore,  etc.,  R.  Co.  v.  Rambo,  59 

Ohio  St.  loo;    Arhart  v.  Stark  TSuper.  Fed.  Rep.  75  ;  Newcomb  v,  Griswold, 

Ct.),  27  N.  Y.  Supp.  301 ;  State  v.  Tay-  24  N.  Y.  298;  Hilts  v.  Colvin,  14  Johns, 

lor,  98    Mo.   240;   Goode  r.   State,  32  (N.  Y.)  182;  Hall  i;.  Brown,  30  Conn. 


Tex.  Grim.  Rep.  505. 


551;  Johnson  v.  State,  48  Ga.  116;  Com. 


1.  Com.   V.    Ford,    146    Mass.    131;    v.  Gorham,  99   Mass.  420;    Com.  v. 


Helm  V.  State,  67  Miss.  562. 


Green,  17  Mass.  515;  Com.  v,  Sullivan, 


The  record  of  conviction  for  assault  161  Mass.  59;  State  v,  Payne,  6  Wash, 
and  battery  may  be  received  to  im-  563;  Boyd  v.  State  (Tenn.  1895),  29  S. 
peach  the  witness.    Quigley  r.  Turner.    *W.  Rep.  901. 

The  whole  record  should  be  intro- 
duced in  evidence.     Kirby  v.  People, 


150    Mass.    108;    State   v,    Sauer,    42 
Minn.  258. 
S.  Langhorne  v.  Com.,  76  Va.   1012;     123  111.  436  ;  Doggett  v,  Simms,  79  Ga. 


Uhl  V.  Com.,  6  Gratt.  ( Va.)  706. 

Proof    of    conviction  of    petit    lar- 
cenj  is  competent  by  way  of  impeach' 


253;  Norton  v,  Perkins  (Vt.  1894),  31 
Atl.  Rep.  148. 
6.  State  V,  Taylor,  1x8  Mo.  159;  State 


ment.     Carpenter    v,    Nixon,    5    Hill  v.  Miller,  100  Mo.  606;  State  v.  Martin 

(N.  Y.)  260;    Newcomb  t%  Griswold,  (Mo.  1894),  28  S.  W.  Rep.  12  ;  State  v. 

24  N.  Y.  300;   State  v,  Wyse,  33  S.  Pratt,  121  Mo.  566;  Clemens  v.  Conrad, 

Car.  582.  "  19  Mich.  170;  Wilbur  v.  Flood,  16  Mich. 

8.  Lipe  V.  Eisenlerd,  32  N.  Y.  229;  40;  93  Am.  Dec.  203;  People  v,  Cum- 

Jackson  v.  Osborn,  2  Wend.  (N.  Y.)  mins,  47  Mich.  334;  State  v.  Pfefferle, 

555  \  30  ^"^^  Dec.  649;  West  v.  Lynch,  36  Kan.  90;  State  v,  Probasco,  46  Kan. 

7  Daly  (N.  Y.)  245;  People  v.  Gay,  7  310;    State  v.  O'Brien,  81    Iowa  95; 

N.  Y.  378;  Van  Bokkelen  v,  Berdell,  State  v.  Ell  wood,  17  R.  1. 763;  State  v. 

130  N.  Y.  141;  Sullivan  v.  Newman  Lawhorn,  88  N.  Car.  634;  State  t;.  Pat - 

(Supreme  Ct.),   17  N.  Y.  Supp.  424;  terson,  2  Ired.  (N.  Car.)  346;  38  Am. 

Com.  V,  Sullivan,  161  Mass.  59.  Dec.  699;  State  v,  Garrett,  Busb.  (N. 

It  has  been  held,  however,  that  the  Car.)    357 ;    McLaughlin    v,  Mencke 

(Md.  i§94),  30  Atl.  Rep.  603. 


witness  may  be  asked, on  cross- exam ina 
tion,  if  he  is    not    under  indictment. 


7.  Real   v.  People,  42   N.   Y.   270; 


Carroll  v.  State,  32  Tex.  Crim.  Rep.  Newcomb  f.  Griswold,  24  N.  Y.  298; 
431;  Roberts  V.  Com.  (Ky.  1892),  20  S.  Lights  r.  State,  21  Tex.  App.  313; 
W.  Rep.  267;  People  v.  Hite,  8  Utah     Smith  v.  State,  64  Md.  25;    54  Am. 


461. 


4.  Loewer's  Gambrinus  Brewery  Co. 


Rep.  752. 
A  witness  may  be  asked,  on  cross-ex- 


V,  Bachman  (C.  PI.),  18  N.  Y.  Supp.  amination,  if  he  is  working  out  a  fine 
138  ;  State  t\  Howard,  102  Mo.  142  ;  for  theft.  Sentell  v.  State  (Tex.  Crim. 
Pullen  V.  Pullen,  43  N.  J.  Eq.  136,  App.  1895),  30  S.  W.  Rep.  226. 
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far  vouches  for  his  credibility  that  he  will  not,  as  a  general  rule, 
be  permitted  to  impeach  him  either  by  proof  of  his  general  repu- 
tation, or  of  his  contradictory  stateitients  made  out  of  court  at 
another  time.* 

b.  Contradicting  One's  Own  Witness. — It  must  not  be 

understood,  however,  that  a  party,  by  calling  a  witness  who  unex- 
pectedly gives  evidence  against  him,  is  concluded  by  such  evi- 
dence. He  may  call  other  witnesses  to  prove  that  the  facts  are 
otherwise  than  as  stated,  and  it  is  no  objection  to  any  relevant 
evidence  of  the  material  facts  upon  which  he  relies  to  support  his 
case  or  defense,  that  it  may  incidentally  contradict  and  discredit 
one  or  more  of  his  own  witnesses.* 

1.  Bull.  N.  P.  297;  Ewer  v.  Baker,  3  69  E.  C.  L.  887;  Richardson  r.  Allan, 

B.  &  C.  746;  10  E.  C.  L.  220;    Hlckorj  2  Stark.  334;  3  E.  C.  L-433;  Alexander 

v.  U.S.,  151  U.  S.  303;  Bullard  V.  Pear-  v.  Gibson,   2  Campb.   555;    Ewer  v. 

sail,  53  N.  Y.  230;  People  r.  SafTord,  5  Baker,  3  B.  &  C.  746;  10  E.  C.  L.  220: 

Den.  (N.Y.)  118;  Thompson  t;.  Blanch-  Friedlander  v.  London   Assur.  Co.,  4 

ard,  4  N.  Y.  3x1;  Sanchez  v.  People,  B^  &  Ad.  193;   24  E.  C.  L.  47;  The 

22  N.  Y.  147;  Thalheimer  v,  Klapetzy  Lochlibo,  i   £og.  L..  &  Eq.  645;  Brad- 

(Supreme  Ct.),  12  N.   Y.   Supp.  941';  ley  v.  Ricardo,  §  Bing.  57;  21  E.  C.  L. 

Pollock  V.  Pollock,  71  N.  Y.  137;  Mof-  220;  Hickorr  v,  U.  §.,  151  U.  S.  309; 

fatt  V.  Tenney,  17  Colo.  189;  Babcock  U.  S.  v.  Hall,  44  Fed.  Rep.  864;  U.  S. 

T.  People,  13  Colo.  515;  Dixon  v.  State,  v,    Watkins,    3    C ranch    C.    C   441; 

86  Ga.    754;    Webber  v.   Jackson,  79  Hemingway   r.  Garth,   51    Ala.  530; 

Mich.  175;  Pickard  r.  Bryant,  92  Mich.  Bradfoni  v.  Bush,  10  Ala.  386;  Wins- 

t3o;  Hall  7;.  Chicago,  etc.,  R.  Co.,  84  ton   v.  Moseley,  2   Stew.  (Ala.)  137; 

owa  311;   Deere  v.  Bagley,  80  Iowa  White  v.  State,  87  Ala.  24;  Norwclod 

197;   Helm  V.  Handley,   i  Litt..(Ky.)  v.  Kenfield,  30  Cal.  393;    Moffatt  v. 

219;  Richards   v.  State,  82   Wis.   172;  Tenney,  17  Colo.  189;  Babcock  v.  Peo- 

Perkins  v.  State,  78  Wis.  551;    Hurley  pie,  13  Colo.  515;  Merchants  Bank  v. 

t;.  State,  46  Ohio  St.  320;  Stockton  x\  Rawls,  7  Ga.  191;  50  Am.  Dec.  394; 

Demuth,  7  Watts  (Pa.)  39;  Jamison  v,  Burkhalter  v.   Edwards,    x6  Ga.  593; 

Bagot,  106  Mo.  240;  Price  v.  Lederer,  60  Am.  Dec.  744;  Cronan  v,  Roberts, 

33  Mo.  App.  426;  Story  V.  Saunders,  65  Ga.  678;  Skipper  r.  State,  59 Ga. 63; 

0  Humph.  (Tenn.)  663;  Erwin  v.  State,  HoUingsworth   v.  State,  79  Ga.  605; 

32  Tex.  Crim.  Rep.  s  19;  Scott  V.  State  Gray   v.    Gray,    3    Litt.    (Ky.)    465; 

(Tex.  Crim.  App.  1092),  20  S.  W.  Rep.  Coulter  v.  American  Merchants*  Union 

549;  State  V.  Keefe,  54  Kan.  197.  Express  Co.,  56  N.  Y.  585;  Hunter  r. 

A  party  who  introduces  a  witness  is  Wetsell,  84  N.  Y.  555:    38  Am.  Rep. 

estopped  to  prove  him   insane  at  the  544 ;  Sisson  v.  Conger,  i  Thomp.  &  C. 

time  of  the  transaction  attempted  to  (N.  Y.)  564;  Lawrence   v.  Barker,  5 

be  proved.     Montgomery    t\   Hunt,  ^  Wend.    (N.   Y.)    301;    McArthur  v. 

Cal.  366.  Hurlbert,     21    Wend.    (N.    Y.)    190; 

Where  the  deposition  of  a  witness  is  Thompson  v.  Blanchard,  4  N.  Y.  303; 

taken  by  both  parties,  neither  can  im-  Hunt  v.  Fish,  4  Barb.   (N.  Y.)  324; 

peach  his  credibility.    Story  v.  Saun-  Pickard  v.  Collins,  23  Barb.  (N.  x.) 

d^rs,  8  Humph.  (Tenn.)  663.  444;  People  v,  Skeehan,  49  Barb.  (N. 

But  where  the  party  who  took  a  dep-  Y.)  217;  Parsons  t».  Suydam,  3  E-  D. 
osition  refuses  to  put  it  in  evidence,  Smith  (N.  Y.)  276;  Bok  w.  Vincent,  12 
and  the  other  party  does  so,  the  former  Abb.  Pr.  (N.  Y.  C.  PI.)  137;  Bemis  r. 
is  then  at  liberty  to  impeach  the  wit-  Kyle,  5  Abb.  Pr.  N.  S.  (N.  Y.  Buffalo 
ness,  as  the  act  of  putting  the  deposi-  Super.  Ct.)  232;  Jackson  v.  Leek,  i a 
tion  in  evidence  makes  the  witness  that  Wend.  (N.  Y.)  105;  Steinbach  v.  Go- 
of the  party  who  does  so.  Cud  worth  lumbian  Ins.  Co.,  2  Cai.  (N.  Y.)  131: 
V,  South  Carolina  Ins.  Co.,  4  Rich.  (S.  Lewis  t'.  Baker,  162  Pa.  St.  510;  Stock- 
Car.)  416;  55  Am.  Dec.  692;  Richmond  ton  v.  Demuth,  7  Watts  (Pa.)  39;  De 
r.  Richmond,  10  Yerg.  (Tenn.)  343.  Lisle  r\  Priestman,  i  Browne  (Pa.)  176; 

a.  Melhuish  v.  Collier,  15  Q^B.  887;  Shelton  v.  Hampton,  6  Ired.  (N.  Car.) 
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c.  Party  Entrapped  by  Hostile  Witness.  —  It  fre- 
quently happens  that  a  party  is  entrapped  into  calling  a  hostile 
and  unscrupulous  witness  who  has  given  one  account  of  a  state 
of  facts  before  the  trial,  but  gives  a  materially  different  account 
on  the  witness  stand.  This  circumstance  has  given  rise  to  much 
discussion,  and  no  little  contrariety  of  opinion  as  to  how  far  a 
party  thus  surprised  and  deceived  may  impeach  such  a  witness  by 
proving  his  statements  out  of  court.  If  a  witness  unexpectedly 
give  material  evidence  against  the  party  who  called  him,  such 
party  may,  for  the  purpose  of  refreshing  his  memory  and  awaken- 
ing his  conscience,  ask  him  if  he  did  not,  on  a  particular  occasion, 
make  a  contrary  statement.^  Thus  far  the  authorities  are  agreed, 
but  the  question  is,  should  the  inquiry  stop  here.  If  the  witness 
admits  that  he  has  made  a  contrary  statement,  there  is,  of  course, 
no  necessity  for  other  evidence  of  it,  and,  according  to  the  weight 
of  judicial  authority,  if  he  denies  making  the  imputed  statement, 
the  party  cannot  be  allowed  to  prove  it  by  other  witnesses  where 
it  would  not  be  admissible,  as  independent  evidence,  and  can 
therefore  have  no  effect  but  to  impair  the  credit  of  the  witness 
with  the  jury.^     On  the  other  hand,  it  has  been  urged  with  much 


216;  Den  V.   Cox,  13  Ired.   (N.  Car.)  r.  Chicago,  etc.,  R.  Co.,  84  Iowa  311; 

J15;   Chester  v.  Wilhelm,  in   N.  Car.  Georee  r.  Triplett  (N.  Dak.  1895),  63 

314;  Crowell  V,  Kirk,  3  Dev.  (N.  Car.)  N.  W;  Rep.  891. 

357;  Spencer  v.  White,  i  Ired.  (N.  If,  in  a  criminal  case,  a  witness  gives 
Car.)  236;  Meyer  Bros.  Drug  Co.  v,  an  answer  different  from  what  was  ex- 
McMahan,  50  Mo.  App.  18;  Price  v,  pected,  his  deposition  before  the  coro- 
Lederer,  33  Mo.  App.  426;  Brown  v.  ner  or  justice,  as  the  case  may  be,  may 
Wood,  19  Mo.  475;  Pickard  r.  Bryant,  be  put  in  his  hands  for  the  purpose  of 
92  Mich.  430 ;  Rockwood  7'.  Pound-  refreshing  his  memory,  and  the  ques- 
stone,  38  III.  199;  McFarland  v.  Ford,  tion  may  then  be  repeated.  Reg.  v. 
32  111.  App.  173;  Lauer  v.  Kuder  (111.  Williams,  6  Cox  C.  C.  343. 
1893),  34  N.  E.  Rep.  484;  Thorn  v.  If  the  witness  does  not  testify  against 
Moore,  21  Iowa  285;  State  v.  Cummins,  the  party  who  called  him,  but  simply 
76  Iowa  133;  Brown  v.  Bellows,  4  fails  to  give  the  evidence  he  was  ex- 
Pick.  (Mass.)  179;  Com.  v.  Stark-  pected  to  give,  it  is  not  proper  to  inter- 
weather,  10  Cush.  (Mass.)  59;  Brown  rogate  him  further  as  to  tiis  previous 
V,  Osgood,  25  Me.  ^05;  Hall  v»  Hough-  contradictory  statements.  Com.  v, 
ton,  37  Me.  411;  Fairly  v.  Fairly,  38  Welsh,  4  Gray  (Mass.)  535,  per  Shaw, 
Miss.  280;  Blackweil  v.  Wright,  27  C.  J.;  Moore  f.  Chicago,  etc.,  R.  Co., 
Neb.  269;  Perry  v,  Massey,  i  Bailey  59  Miss.  243. 

(S. Car.)  32;  Farrv. Thompson, Cheves        a.  Reg.  v.  Ball,  8  C.  &  P.  745;  34  E. 

(S.   Car.)   37;    Olmstead    v.   Winsted  C.  L.  616;  Reg.  v,  Farr,  8  C.  &  P.  768; 

Bank,  32  Conn.  278;  85  Am.  Dec.  260;  34  E.  C.  L.  627;  Holdsworth  v.  Dart- 

Seayy    v.   Dearborn,    19    N.   H.   351;  mouth,  2  M.  &  Rob.   153;  Winter  v. 

Swamscot  Mach.  Co.  v.  Walker,  22  N.  Butt,  2  M.  &  Rob.  357;  Friedlander  v, 

H.  457;  Skellinger  v,  Howell,  8  N.  J.  London  Assur.  Co.,  4  B.  &  Ad.  193;  24 

L.  311.  E.  C.  L.  47;  Rex  v.  Moran,  Jebb  C.  C. 

1.  Melhuish  7\  Collier,  15  Qf,  B.  878;  91;   The   Lochlibo,   x   Eng.  L.  &  Eq. 

69  E.  C.  L.  878;  Reg.  V.  Williams,  6  645;  Hickory  v,  U.  S.,  151  U.  S.  309; 

Cox  C.  C.  343;  Dunn  v,  Aslett,  2  M.&  Griffin  t/.  Wall,  32  Ala.  149;  Rapp  f. 

Rob.    122;    Hemingway   t*.   Garth,   51  LeBlanc,    i   Dall.  (Pa.)  63;  Smith  v, 

Ala.  530;  Campbell  zk  State,  23  Ala.  Price,  8  Watts  (Pa.)  447;  Stearns  v. 

76;  Griffith  z).  State,  90  Ala.  583;  Mc-  Merchants'  Bank,  53  Pa.  St.  490;  Rock- 

Nerney  v,  Reading,  150  Pa.  St.  611;  wood  7;.  Poundstone,  38  111.  199;  People 

Hurley  v.  State,  46  Ohio  St.  320;   Hall  v.  SafFord,  5  Den.  (N.  Y.)  1x2  ;  Bullard 
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reason  that  a  party  should  not  thus  be  placed  at  the  merqr  of  a 
designing  witness,  and  there  are  many  cases  in  which  it  is  held 
that  where  a  party  has  been  surprised  and  entrapped  by  his  own 
witness,  the  court  may,  in  its  discretion,  allow  him  to  call  other 
witnesses  to  prove  that  such  treacherous  witness  had  previously 
made  statements  contrary  to  his  testimony,  not  for  the  purpose 
of  proving  the  truth  of  such  previous  statements  but  to  show  the 
treachery  of  the  witness  and  to  set  the  party  right  before  the 
jury.'     In  a  number  of  jurisdictions  the  discussion  has  been  set 

V.  Pearsall,  53  N.  Y.  330;  Sanchez  v.  2  M.  &  Rob.  153,  and  by  Erskine,  J.,  in 

People,  22  N.  Y.  147 ;  Thompson   v.  Winter  v.  Butt,  2  M.  &  Rob.  357.    See 

Blanchard,  4  N.  Y.311;  Thalheimer  t>.  also  other  English  cases  cited  in  the 

Klapetzy    (Supreme   Ct.),    12    N.   Y.  last  preceding  note.    The  matter  was, 

Supp.  941 ;  Adams  v.  Wheeler,  97  Mass.  however,  set  at  rest  by  Stat  17  &  18 

68;  Brown  t\  Bellows,  4  Pick.  (Mass.)  Vict.,  ch.  125,  which  declares  suchevi- 

194;   Whitaker  v.  Salisbury,  15   Pick,  dence  admissible,  thus  establishing  bj 

(Mass.)  544;  Com.  x).  Starkweather,  10  statute  the  rule  contended  for  by  Lord 

Cush.  (Mass.)  59;  Com.  v.  Hudson,  ix  Denman. 

Gray  (Mass.)  64;  Hurley  f.   State,  46  In  State    v.   Norris,  i    Hayw.    (N. 

Ohio   St.  320 ;   Richards   v.  State,  02  Car.)   429 ;  i  Am.  Dec.  564,  the  prose- 

Wis.  172 ;  Brewer  f .  Porch,  17  N.  J.  L.  cution  was   permitted  to  impeach  one 

377 ;    Fairly  v.   Fairly,  38  Miss.   280;  of  its  own  witnesses  by  proof  that  he 

Roundtree  f/.  Tibbs,  4  Hayw.  (Tenn.)  had  made  statements  out  of  court  at 

108 ;  In  re  Kennedy's  Estate,  104  Cal.  variance   with  his  testimony,    though 

429;  Smith  V.  Dawley  (Iowa,  1894),  60  the  court  conceded  that  a  party  tea 

N.  W.  Rep.  625.  civil  action  could  not  be    permitted 

It  cannot  be  said  of  a  party,  how*  thus  to  impeach  his  witness.    This  dis* 

ever,  that  he  gives  credit  for  honesty  tinction  is  not  sound  in  principle,  and 

to  a  witness  whom  he  puts  upon   the  the  case  was  expreflsly  overruled  in 

stand  to  prove  his  own  fraud.    Webber  State  r.  Taylor,  88  N.  Car.  697. 

i^.  Jackson,  79  Mich.   179;  9  Am.  St.  In  Selover  t;.  Bryant,  54  Minn.  434, 

Rep.  165;  Roberts  v.  Miles,  12  Mich.  Dickinson,  J.,  said  :  ^^  The  case  justified 

297;  Becker  v.   Koch,  104  N.Y.394;  the  conclusion  of  the  court  that  the 

58  Am.  Rep.  515;  Cross  t;.  Cross,  108  plaintiffs  were  surprised    by   the  ad- 

N.  Y.628.  verse    testimony.      It    is    one  of  the 

1.  Johnson  v,  Leggett,  28  Kan.  605;  controverted  questions  in  the  law  of  evi- 
State  V.  Sorter,  52  Kan.  531 ;  National  dence  whether  a  party  calling  a  wit- 
Syrup  Co.  V.  Carlson,  42  111.  App.  178;  ness,  and  who  is  surprised  by  bis  ad- 
Miller  V.  Cook,  127  Ind.  339;  Smith  v,  verse  testimony,  may  be  permitted  to 
Briscoe,  65  Md.  561;  Moore  r.  Chicago,  show  that  he  had  made  previous  state- 
etc.,  R.  Co.,  59  Miss.  243;  Dunn  v.  ments  contrary  to  his  testimony.  A 
Dunnaker,  87  Mo.  600;  Rex  v.  Oldroyd,  learned  writer  has  said  that  the  weight 
R.  &  R.  C.  C.  88.  of  authority  seems  to  be  in  favor  of 

This  rule  was  vigorously  supported  admitting  such  proof,  i  Greenl.  £▼.,  § 
by  Lord  Denman,  C.J.  See  Wright  444.  We  are  in  doubt  whether  the 
V.  Beckett,  i  M.  &  Rob.  427,  for  his  weight  of  authority  is  not  the  other 
reasoning  on  the  subject.  In  this  case  way,  but  we  feel  confident  that  well  rec- 
he  cited  Bernasconi  v,  Fairbrother,  a  ognized  reasons  and  principles  of  the 
nisi  frius  case  in  which  he  had  law  of  evidence  support  the  proposi- 
received  similar  evidence.  See  also  tion  that,  at  least  in  the  discretion  of 
Dunn  x^.Aslett,  2  M.  &  Rob.  122,  where  the  trial  court,  such  evidence  is  ad- 
he  adhered  to  this  opinion.  In  Wright  missible."'  And  after  discussing  the 
v.  Beckett,  i  M.  &  Rob.  427,  Mr.  Baron  contrary  rule,  the  learned  judge  con- 
Bolland,  differing  from  Lord  Denman,  tinues:'"The  reason  upon  which  it 
was  of  the  opinion  that  the  evidence  rests  is,  we  think,  plainly  fallacioos. 
was  not  admissible,  and  the  same  opin-  The  fault  in  the  reason  lies  in  the 
ion  was  afterwards  expressed  by  Parke,  premise  that,  by  calling  the  witness. 
Baron,  in   Holdsworth  v.  Dartmouth,  the    party    presents     him    as    being 
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at  rest  by  the  statutory  adoption  of  the  rule  last  above  stated.* 
In  order,  however,  to  justify  the  application  of  this  rule,  it  is  not 
sufficient   that   the  witness  has  merely  failed  to  give  evidence 

which  he  was  expected  to  give.  In  such  case,  his  credibility  is 
immaterial,  as  he  has  done  no  damage;  he  must  have  actually 
testified  against  the  party  who  called  him,  and  in  favor  of  the  op- 
posing party,  in  some  material  matter,  before  he  may  be  thus 
impeached.* 

worthy  of  credit,  or  in  any  sense  absolutely  precluded,  when  surprised 
vouches  for  his  truthfulness.  In  some  by  adverse  testimony,  from  showing 
sense  and  measure  this  may  be  true,  that  the  witness  had  made  statements 
but,  laying  aside  the  subject  of  general  of  the  facts  contrary  to  his  testimony, 
impeachment,  and  directing  our  atten-  It  is  at  least  within  the  discretion  of 
tion  only  to  the  question  of  allowing  the  court  to  allow  this." 
proof  of  statements  contrary  to  the  tes-  1.  Greenough  v,  Eccles,  5  C.  B.  N. 
timony  by  which  a  party  is  surprised  at  S.  786;  94  E.  C.  L.  786;  Rice  v.  How- 
the  trial,  the  above  stated  reason  is  of  ard,  i6Q^B.  Div.  681 ;  Ryerson  r.  Ab- 
no  controlling  force,  except  as  it  in-  ington,  102  Mass.  530;  Brooks  i;.  Weeks, 
eludes  and  implies  such  a  degree  of  re-  X2i  Mass.  433;  Com.  v,  Donahoe,  133 
sponsibilityforthecreditofthewitness, —  Mass.  407;  Dixon  v.  State,  86  Ga.  754; 
such  a  personal  voucher  of  his  truthful-  Skipper  v.  State,  59  Ga.  66 ;  Conway  v. 
ness — that  it  would  be  bad  faith,  double  State,  118  Ind.  482 ;  Williams  v.  Dick- 
dealing,  trifling  with  the  court,  or  some-  enson,  28  Fla.  90;  Champ  v»  Com.,  2 
thing  akin  thereto,  for  the  party  to  Mete.  (Ky.)  23;  Blackburn  v.  Com.,  12 
afterwards  throw  discredit  upon  his  Bush  (Ky.)  181 ;  People  v.  De  Witt,  68 
testimony.  The  premise  is  not  tenable.  Cal.  586;  People  v.  Mitchell,  94  Cal. 
A  party  is  not  to  be  held  to  have  as-  550 ;  People  v,  Kruger,  100  Cal.  {;23 ; 
sumed  any  such  responsibility  as  to  Davis  t^  State  (Tex.  Crim.  App.  1693), 
the  truthfulness  of  a  witness,  and  ordi-  21  S.  W.  Rep.  369;  Thompson  v.  State, 
narily,  at  least,  there  can  be  no  imputa-  29  Tex.  A  pp.  208;  Williams  v.  State, 
tion  of  bad  faith  or  anything  like  it  25  Tex.  App.  76;  Bennett  v.  State,  24 
when,  the  party  being  surprised  by  his  Tex.  App.  73;  White  v.  State,  10  Tex. 
own  witness  testifying  directly  in  App.  381;  Hurlburt  v.  Hurlburt,  63 
favor  of  the  adverse  part^',  he  offers  to  Vt.  667;  Ohio,  etc.,  R.  Co.  v.  Stein 
show  his  preliminary  statements  to  the  (Ind.  1894),  39  ^-  ^-  ^^P*  ^4^- 
contrary  as  impeaching  his  credibility.  In  Massachusetts ^  a  predicate  must 
One  has  not  all  the  world  from  which  be  laid  by  calling  the  attention  of  the 
to  choose  the  witnesses  by  whose  testi-  witness  to  the  contradictory  statement 
mony  he  must  prove  his  case.  He  has  intended  to  be  proved  and  the  particu- 
not  the  freedom  of  choice  that  one  has  lar  occasion  when  he  made  it.  This 
in  the  selection  of  an  agent;  he  can  is  required  by  the  statute,  though  it  is 
only  call  those  who  are  supposed  to  not  required  in  that  state  in  the  im- 
know  the  facts  in  issue.  He  is  entitled  peachment  of  opponents*  witnesses, 
to  have  their  testimony  placed  before  Batchelder  v.  Batchelder,  139  Mass. 
the  jury,  not  as  the  statements  of  his  i;  Newell  v.  Homer,  120  Mass.  277; 
agents  or  representatives  by  which  he  Com.  v.  Smith  (Mass.  1895),  40  N.  E. 
is  to  be    concluded,  but  as   the  testi-  Rep.  189. 

mony  of  witnesses  whose  credibility  he  S.  Erwin  v.  State,  32  Tex.Crim.  Rep. 

cannot   be   expected  to  vouch  for,  but  520;  Thomas  v.  State,  14  Tex.   App. 

which  the  jury  are  to  determine.     It  is  70;  Bennett  r.  State,  24  Tex.  App.  77 ; 

everywhere    admitted     that    a    party  Scott  v.  State  (Tex.  Crim.  App.  1892), 

whose   witness   testifies  against  him  is  20   S.  W.  Rep.   549;  Gibson   v.  State 

not  concluded  thereby.     He  may  prove  (Tex.  Crim.  App.  1895),  29  S.  W.  Rep. 

the  fact   to  be  contrary  to  such  testi-  471;     Batchelder    v.    Batchelder,    139 

mony,  although  that  does  discredit  a  Mass.    i ;    Com.    t\   Welsh,    4    Gray 

witness  whom  he  has  called.     We  deny  (Mass.)  535;  McDaniel  v.  State.  53  Ga. 

that,  by  calling  a  witness  to  the  stand,  253;  Champ  v.  Com.,  2  Mete.  (Ky*)  22; 

a  party   becomes   responsible  for   his  People  v.  Jacobs,  49  Cal.  384;  People 

credibility  in  any  such  sense  that  he   is  v.   Wallace,  89   Cal.    164 :    People  7'. 
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d.  Party  Bound  to  Call  the  Witness. — Where  a  party  is 
bound  by  law  to  pfoduce  a  certain  witness,  such  as  a  subscribing 
witness  to  a  will,  deed,  or  other  paper,  he  is  not  deemed  to  vouch 
for  his  credit,  and  if  such  witness  give  damaging  evidence  against 
him,  he  may  contradict  him  or  impeach  him  by  proof  of  his  pre- 
vious declarations  at  variance  with  his  testimony.^ 

e.  Where  A  Party  Calls  an  Opposing  Witness. — If,aftera 
witness  has  been  examined  and  cross-examined,  the  cross-examin- 
ing party  calls  him  in  support  of  his  own  case,  he  thereby  makes 
him  his  own  witness  and  will  not  be  allowed  to  impeach  him  as 
the  witness  of  the  opposing  party.*  Neither  may  a  party  impeach 

Mitchell,  94  Cal.  556 ;  Blough  v.  Parry  and  veracity.     Whitaker  v.  Salisburjr, 

(Ind.  1895),  40  N.  E.  Rep.  70.               '  15  Pick.  (Mass.)  534. 

A  part^,  though  surprised,  may  not  Pub.  Stats.  o{  Massachusetts^  ch.  169, 
impeach  his  own  -witness  if  he  is  not  §  23,  authorizes  the  partj  producing  a 
hurt  by  his  testimony.  Chism  v.  State,  witness  to  prove  that  he  has,  at  other 
70  Miss.  742;  People  v.  Mitchell,  94  times,  made  statements  inconsistent 
^ftl-  550;  Smith  V.  Briscoe,  65  Md.  561 ;  with  his  present  testimony,  but  express- 
Bennett  V,  State,  24  Tex.  App.  77 ;  \y  declares  that  he  shall  not  be  allowed 
Adams  v.  State,  34  Fla.  185.  to  impeach  his  credit  bj  evidence  of 

Upon  the  trial  of  Warren  Hastings,  bad  character, 
the  judges  delivered  the  following  an-  In  New  Jersey ^  it  has  been  held  that 
swer  to  the  House  of  Lords :  *'  Where  a  the  complainant  in  a  suit  in  equity  can- 
witness,  produced  and  examined  in  a  not  impeach  the  general  character  of 
criminal  proceeding  by  the  prosecutor,  the  defendant  for  truth  and  veracity, 
disclaimed  all  knowledge  of  any  matter  though  he  cannot  avoid  taking  his  an- 
so  interrogated,  it  is  not  competent  for  swer  under  oath,thu8  making  it  evidence 
such  prosecutor  to  pursue  such  exam-  in  the  case.  Brown  z*,  Bulkley,  14  N. 
ination  by  proposing  a  question  con-  J.  Eq.  306. 

taining  the  particulars  of  an  answer  2.  Craig  v.  Grant,  6  Mich.  447;  Tour- 
supposed  to  have  been  made  by  such  telotte  v.  Brown,  4  Colo.  App.  377; 
witness  before  a  committee  of  the  House  Richards  v.  State,  82  Wis.  172. 
of  Commons,  or  in  any  other  place,  and  In  Com.  v,  Hudson,  11  Gray  (Mass.) 
by  demanding  of  him  whether  the  par-  66,  Shaw,  C.  J.,  said  :  *'  The  district  at- 
ticuiars  so  suggested  were  not  the  an-  tomey  called  a  witness  and  thereby 
swers  he  had  so  made.'*  Journ.  D.  P.,  Ap.  undertook  that,  so  far  as  he  knew,  he 
50, 1788,  quoted  in  Stark.  Ev.  (loth  Am.  was  entitled  to  credit,  and  held  him  up 
ed.)  251.  See  also  Com.  v.  Welsh,  4  to  the  court  and  jury  as  a  credible  wit- 
Gray  (Mass.)  535;  Moore  t^.  Chicago,  ness.  Can  he  afterw^ards  impeach  him? 
etc.,  R.  Co.,  59  Miss.  243.  Sometimes  the  attorney  may  be  disap- 

1.  Thorton  v.  Thornton,  39  Vt.  122;  pointed.     The  witness  may*  even  have 

Dennett  v.  Dow,  17  Me.  19;  Shorey  v.  told  him  that  he  would  testify  that  way. 

Hussey,  32  Me.  579;  Harden  t'.  Hays,  and  courts,  in  such  case,  are  inclined 

9  Pa.  St.  151;  Cowden  xk  Reynolds,  12  to  allow  him  to  disparage  a  witness, 
S.  &  R.  (Pa.)  281;  Olinde  v,  Saizan,  but  the  general  rule  is  that  he  must 

10  La.  Ann.  153;  Williams  v.  Walker,  2  not.  Here,  the  district  attorney  must 
Rich.  Eq.  (S.  Car.)  291;  46  Am.  Dec.  have  known  that  he  testified  before 
53;  Diffenderfer  v.  Scott,  5  Ind.  App.  the  grand  jury,  but  we  do  not  put  it 
243.  Compare  Lowe  v.  JoUifTe,  i  W.  on  that  ground.  The  attempt  is  not 
^1*  3^5;  Goodtitle  v,  Clayton,  4  Burr,  to  prove  the  fact  which  he  testified  to 
2224;  People  V.  Case  (Mich.  i8i95),  62  before  the  grand  jury;  it  can  only  be  to 
N.  W.  Rep.  X017.  disparage  him  by  showing  that  he  tes- 

In  Massachusetts^  a  party  being  un-  tified  differently.    The  whole  course  of 

der  the  necessity  of  calling  a  subscrib-  practice  is  otherwise  in  this'common- 

ing  witness  may  contradict  his  state-  wealth.     A  witness,  when  called  by  one 

ment  of  facts.     Brown  f.  Bellows,  4  party,  is  liable  to  be  examined,  and 

Pick.  (Mass.)  179.     But  he  cannot  im-  bound  to  answer,  as  to  all  facts  material 

peach  his  general  character  for  truth  to  the  case,  whether  examined  upon 
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his  own  witness  who  is  called  by  the  opposing  party  at  a  subse- 
quent stage  of  the  trial  -}  though  it  has  been  held  that  where  the 
party  calling  a  witness  is  not  able  to  prove  anything  by  him,  and, 
upon  cross-examination,  the  witness  gives  damaging  testimony 
against  him,  such  witness  is,  for  the  purpose  of  impeachment,  to 
be  deemed  the  witness  of  the  cross-examining  party.*  So,  also, 
in  jurisdictions  where  the  cross-examination  is  confined  to  the 
matters  inquired  of  in  the  examination  in  chief,  a  party  who 
travels  beyond  the  legitimate  bounds  of  cross-examination  and 
thereby  elicits  new  and  material  matter,  to  that  extent,  at  least, 
makes  the  witness  his  own  and  should  not  be  allowed  to  impeach 
him.*  But  where  the  cross-examination  may  properly  extend  to 
all  matters  material  to  the  issue,  the  witness  remains  the  witness 
of  the  party  who  called  him,  and  the  other  party's  right  to  im- 
peach  him  is  not  jeopardized  by  the  extent  of  the  cross-examina- 
tion.* 

/.  One  Party  Called  by  the  Other. — Where  a  party  calls 
the  opposing  party  to  the  witness  stand,  he  is,  of  course,  no  more 
concluded  by  his  testimony  than  he  would  be  by  that  of  any 
other  witness.  He  may  prove  the  facts  as  they  exist  by  other 
witnesses,  if  he  can,  though  he  do  thereby  incidentally  discredit 
the  opposing  party  as  a  witness ;  but,  by  calling  him  as  such,  he 
precludes  himself  from  attacking  him  for  the  mere  purpose  of  im- 
peachment,*    And  he  will  not,  as  a  rule,  be  heard,  in  argument  to 

thatsubject  by  the  party  calling  him  or  731;  Lewis  v.  Hodgdon,   17  Me.  267; 

not.     It  is  said  that  the  defendant,  by  State  v,  Jones,  64  Mo.  391;  Sawrey  x\ 

calling  the  witness  again,  makes  him  Murrell,  2  Hayw.  (N.Car.)  397. 
his  own  witness  to  all  purposes.     He        0.  Ewer  v.  Baker,  3  B.  &  C.  746  ;  10 

does,  to  some  purposes;  it  would  be  E.  C.  L.  220;    Warren  v.  Gabriel,  51 

very  difficult  to  determine  what.     But  Ala.  235;  Drennen  v.  Lindsey,  15  Ark. 

the  party  who  first  called  him  cannot  359 ;    Gardner   v.   Connelly,   75   Iowa 

be  allowed  to  say  or  to  show  that  he  was  205;  Humble  v.  Shoemaker,  70   Iowa 

unworthy  of  credit."  223;  Hunt  v.  Coe,  15  Iowa  197;  Thorn 

1.  Coulter  V.  American  Merchants'  v,  Moore,  21  Iowa  289;  U.  S.  Life  Ins. 
Union  Express  Co.,  56  N.  Y.  585;  Nich-  Co.  v,  Kielgast,  26  111.  App.  567;  Wal- 
ols  V,  White,  85  N.  Y.  531;  Smith  v.  lach  v,  Wylie,  28  Kan.  138;  ^Holbrook 
Provident  Sav.  L.  Assur.  Soc,  65  Fed.  v.  Mix,  i  E.  D.  Smith  (N.  y.)  154 ; 
Rep,  765.  Hunter  v.  Wetsell,  84  N.  Y.  555 ;  38 

2.  Bebee  r.  Tinker,  2  Root  (Conn.)  Am.  Rep.  544;  Becker  v.  Koch,  104  N. 
160;  Artz  V,  Chicago,  etc.,  R.  Co.,  44  Y,  394;  58  Am..  Rep.  515;  DeMeli  v, 
Iowa  286.  DeMeli,   120  N.  Y.  490;  17  Am.  St. 

8.  People  V.  Moore,   15   Wend.  (N.  Rep.  652;  Claflin  v,  Dodson,  iii  Mo. 

Y.)  419;  Hill  I'.  Froehlick  (Supreme  195;  Bensberg  v.  Harris,  46  Mo.  App. 

Ct.),  14  N.  Y.  Supp.  610;  First  Baptist  404;  Chandler  r.  Fleeman,  50  Mo.  239; 

Church   V.   Brooklyn   F.   Ins.  Co.,  23  Paxton  v,  Boyce,  i  Tex.  317;  Good  v. 

How.  Pr.  (N.  Y.  Supreme   Ct.)    448;  Knox,  64  Vt.  97;  Tarsney  v.  Turner, 

Fairchild  v,  Bascomb,  35  Vt.  398;  Artz  2  Flipp.  (U.  S.)  735;  Dravo   v,   Fabel, 

V.  Chicago,  etc.,  R.  Co.,  44  Iowa  286;  25  Fed.  Rep.  116;  Gamy  v.  Katz,  89 

Deere  v.  Bagley,  80  Iowa  197;  Shackle-  Wis.  230. 

ford  V,  State  (Tex.  Crim.  App.  1894),  Wliare  a  Party  Bntrapa  HU  Opponent. 
27  S.  W.  Rep.  8.  See  also  Redington  — If  a  party  relies  on  what  his  adver- 
ts. Pacific  Postal  Tel.  Cable  Co.  (Cal.  sary  swore  at  a  former  trial,  and  calls 
1895),  40  Pac.  Rep.  432.  him  as  a  witness,  and  is  surprised  and 

4.  Johnson    v.   Armstrong,    97    Ala.  deceived  by  a  material  change  in  his 
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the  court  or  jury,  to  question  his  veracity.*  But  the  fact  that  a 
party  calls  the  opposing  party  as  a  witness,  does  not  preclude  him 
from  proving  material  admissions  made  by  such  party  at  other 
times.  Such  admissions  are  admissible  as  independent  evidence, 
notwithstanding  they  may  contradict  the  testimony  given  by  the 
witness.* 

X.  COBBOBOBATION— 1.  Hot  AUowed  Until  the  Witnees  If  Attadnd. 
^In  a  case  where  corroboration  is  required  by  law,  it  is  always 
permissible  to  strengthen  the  testimony  of  a  witness  by  proof  of 
connected  incidents  showing  its  consistency.*  But  in  other  cases, 
a  party  is  not  allowed  to  introduce  evidence  to  sustain  the  testi- 
mony of  his  witness  before  his  credibility  has  been  attacked.^ 
Thus,  where  a  witness  is  merely  contradicted  by  evidence  disprov- 
ing the  facts  testified  to  by  him,  and  no  other  attempt  is  made  to 
impeach  him,  it  is  not  competent  to  call  witnesses  for  the  purpose 
of  corroborating  him.*     The  party  who  called  the  witness  is  not, 

testimony,  he  may  impeach  him  in  juris-  Y.  170;   State  v.  Grant,  79  Mo.  133; 

dictions  where  he  would  be  allowed  to  40  Am.  Rep.   218;  State  v.  Thomass 

impeach  another  witness  caHed  by  him  78  Mo.  327. 

in  such  case.    Cox  v.  Prater,  67  G a.  588.  The  general  character  of  a  witness 

1.  Tarsney  v.  Turner,  48  Fed.  Rep.  is    presumed   to   be  good   until  he  is 

818;  2  Flip'p.  (U.  S.)  733;  Graves  v.  impeached,  and  evidence  of  his  good 

Davenport,  50  Fed.  Rep.  881.  character  is   not  admissible  until  his 

In  Minnesota^  the  rule  is  otherwise,  character  has  been  impugned  by  the 
Thus,  in  Schmidt  v.  Durham  (Minn,  other  party.  Dodd  v.  Norris,  3  Campb. 
1892),  52  N.  W.  Rep.  277,  Gilliillan,  C.  519;  U.  S.  v.  Holmes,  i  CUflf.  (U.  S., 
J.,  said:  "Whether  a  party  who  calls  98;  Rogers  v.  Moore,  10  Conn.  13: 
the  opposite  party  to  be  examined  as  a  Johnson  v.  State,  21  Ind.  329;  Magee  v. 
witness,  under  Laws  of  1885,  ch.  193,  ac-  People,  139  111.  138 ;  Braddee  v.  Brown- 
credits  him,  so  that  he  cannot  ofTer  evi-  field,  9  Watts  (Pa.)  124;  Wertz  v. 
dence  to  impeach  his  general  character  May,  21  Pa.  St.  279;  People  v.  Rector, 
for  truth  and  veracity,  we  need  not,  in  19  Wend.  (N.  Y.)  579;  Fulkerson  v. 
this  case,  consider.  He  certainly  may  Murdock,  53  Mo.  App.  151;  Funder- 
question  the  truth  of  his  statements  of  berg  v.  State,  100  Ala.  36;  Osmun  v. 
fact,  either  by  independent  opposing  Winters,  25  Oregon  260. 
evidence,  or  by  inference  or  arguments  Corroborating  evidence  is  not  ad- 
drawn  from  the  testimony  of  the  party  missible  on  the  examination  in  chief, 
himself.  Thus,  if,  in  a  case  like  this,  Jackson  v,  Etz,  5  Cow.  (N.  Y.)  314; 
the  party  so  called  testify  that  the  con-  People  v.  Vane,  12  Wend.  (N.  Y.)  78; 
veyance  was  made  in  good  faith,  the  Adams  v,  Greenwich  Ins.  Co.,  70  N. 
party  calling  him  is  not  concluded  by  Y.  170;  Conway  v.  State  (Tex.  Crim. 
such  testimony,  but  may  insist  that  App.  1894),  26  S.  W.  Rep.  401. 
upon  the  entire  account  of  the  transac-  In  Harrison's  Case,  12  How.  St.  Tr. 
tion,  given  by  the  party  testifying,  the  861,  corroborating  evidence  was  re- 
inference  may  be  drawn  that  the  con-  ceived  in  connection  with  examination 
veyance  was  not  bona  fide, ^'^  in  chief,  but  the  law  is  now  settled  the 

8.  Jamison   v,  Bagot,  106  Mo.  257 ;  other  way.     See   Dodd  v,    Norris,  3 

Thomas  v,  McDaneld,  88   Iowa  374;  Campb.  519,  where  Lord  Ellenborough 

Kelly  V.  Jay  (Supreme  Ct.),  29  N.  Y.  excluded  evidence  of  good  character  in 

Supp.  933;  Brubaker  v.  Taylor,  76  Pa.  rebuttal  of  the  cross-examination,  ob- 

St.  83.  serving  that  there  was  ample  opportu- 

3.  Bruton.7'.  State,  21  Tex.  337.  nity   for  explanation  on  the  redirect 

4.  Bryant  r.  Tidgewell,  133  Mass.  86;  examination. 

Hamilton  v,  Conyers,  28  Gra.  277 ;  ft.  DifFenderfer  v,  Scott,  5  Ind.  App. 
State  V,  Rorabacher,  19  Iowa  154;  243;  Fitzgerald  r.  Goff,  99  Ind.  34; 
Adams  v.  Greenwich  Ins.  Co.,  70  N.     Pruitt   r.  Cox,  21    Ind.    15;  Brann  r. 
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however,  precluded  from  adding  to  the  strength  of  the  evidence 
upon  which  he  first  rested  his  case,  though  he  does  thereby  inci- 
dentally corroborate  an  unimpeached  witness.^ 

2.  Kight  to  Corroborate. — When  a  shadow  has  been  cast  upon 
the  reputation  of  a  witness  for  truth  and  veracity,  by  competent 
impeaching  evidence,  the  party  who  called  him  has  a  right  to  in- 
troduce evidence  to  corroborate  him.*  And  for  this  purpose  an 
impeaching  witness  may  in  his  turn  be  impeached.^ 

3.  Evidence  of  Good  Character. — Where  a  direct  assault  has  been 
made  upon  the  general  character  of  a  witness,  or  upon  his  general 
reputation  for  truth  and  veracity,  the  party  who  called  him  may 

Campbell,  86  Ind.  ^i(>\  Garr  v.  Shaffer  somewhere  remarks,  *  It  is  not  worth 

(Ind.  1894),  ^8  N.  E.  Rep.  8ii;  Presser  ^^i^^   ^^  jump  until  you   get   to   the 

V.  State,  77  Ind.  274;  Vance  v.  Vance,  fence;'  thatis,  there  is  no  use  in  meeting 

2  Mete.  (Ky.)  581.    See  also  Leonori  objections  until  they  are  presented,  or 

V.  Bishop,  4  Duer  (N.  Y.)  420;  Starks  in  piling  up  proof  until  it  is  made  neces- 

V.  People,  5  Den.  (N.  Y.)  106;  Tedens  sary  by  what  Is  done  on  the  other  side." 

V.   Schumers,    112  111.  267;    Wertz  v.  C<?»f^artf  Wade  v.  Thayer,  40  Cal.  578. 

May,  21  Pa.   St.    279;  Texas,  etc.,  R.  The  contrary  was  held  in  State  v, 

Co.  V,  Raney,  86  Tex.  365.  Parish,  22  Iowa  284. 

In  Bishop  of  Durham  v.  Beaumont,  2.  State  v.  Cherry,  63  N.  Car.  495 ; 

I  Campb.  207,  Lord  Ellenborough  re-  March  v,  Harrell,   i   Jones  (N.  Car.) 

fused   to  admit  evidence  of  the  good  329;  Isler  v.  Dewey,  71  N.  Car.  16; 

character   of    a    witness    who    stood  Green  v.  Gould,  3  Allen  (Mass.)  465; 

contradicted  by  other  witnesses.     To  Wade  7^  Thayer,  40  Cal.  584;  Holbert 

the  same  eflPect  are  State  v.  Ward,  49  v.  State,  9  Tex.  App.  219;  35  Am.  Rep. 

Conn.  429;  Owens  v.  White,  28  Ala.  738;   State  v.  Jones,   29  S.  Car.  201. 

413;  Hey  wood  v.  Reed,  4  Gray  (Mass.)  See  also  Loomis  v.  Stuart  (Tex.  Civ. 

574;    Atwood    V.    Dearborn,   i   Allen  App.  1893),  24  S.  W.  Rep.  1078;  How - 

(Mass.)  480;  79  Am.  Dec.  755;  Paxton  ard  v,  Galbraith  (Tex.  Civ.  App.  1894), 

V,  Dye^  26  Ind.  393.  30  S.  W.  Rep.  689. 

If,    however,  the   contradiction   in-  Where  it  is  attempted  to  impeach^ 

volves  a  charge  of  fraud  or  other  gross-  witness  by   the  introduction  of  a  por- 

ly   improper  conduct  on  the  part    of  tion  of  his  testimony  on  a  former  oc- 

the    witness,    evidence    of    his    good  casion,  it  is  error  to  exclude  another 

character  is  then  admissible.     Annes-  portion  which  corroborates  his  testi- 

ley  V.  Anglesea,  17  How.  St.  Tr.  1348;  mony  on   the  witness  stand.    Jones  v. 

George  v.  Pilcher,  28  Gratt.  ( Va.)  318;  State  (Tex.  Crim.  App.  1894),  25  S.  W. 

26  Am.  Rep.  350.     Compare  Pro  vis  v.  Rep.  634. 

Reed,  3  M.  &  P.  4 ;  5  Bing.  435 ;  15  E.  Where  a  party,  in  attempting  to  im- 

C.  L.  490.  peach  a  witness  for  the  opposing  party, 

1.  John  V.  State,  16  Ga.  200.  incidentally  impeaches  one  of  his  own 

In   Outlaw  V.  Hurdle,  i  Jones   (N.  witnesses,  he  cannot  afterwards  intro- 

Car.)  163,  Pearson,  J.,  said  :**  We  con-  duce    evidence    to    corroborate    him. 

elude  with  his  honor  that  the  practice  Mealer  x^.  State,  32  Tex.  Crim.  Rep.  102. 

in    North  Carolina  has  been,  and,  we  8.  State  v.  Cherry,  63  N.  Car.  495 ; 

think,  it  is  sustained  by  good  sense,  for  Starks  v.  People,  5  Den.  (N.  Y.)  106; 

a  party  to  offer  as  many  witnesses  as  Evans   v.  State    (Ga.   1895),  22    S.  E. 

may  be  deemed  necessary  to  establish  Rep.  298. 

his  allegation.  If  the  other  party  Judge  Taylor  remarks  that  it  has  not 
chooses,  he  may  rest  the  case  upon  it,  yet  been  formally  settled  how  far  this 
or  he  may  call  witnesses  in  his  turn,  plan  of  recrimination  may  be  carried, 
and  the  first  party  may  call  witnesses  but  that  the  practice  has  been  said  by 
In  reply  and  for  the  purpose  of  adding  some  lawyers  to  conform  to  the  rule  of 
to  the  strength  of  the  evidence  upon  the  civiriaw,  that  is,  a  discrediting 
which  he  at  first  rested  the  case.  Lord  witness  may  himself  be  discredited  by 
Kenyon,  who  had  as  much  good  sense  other  witnesses,  but  no  further  wit- 
any  judge   that  ever  tried   a   case,  nesses  may   be  called    to  attack  the 
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support  his  testimony  by  proof  of  his  good  reputation.^  There 
appears  to  be  no  difference  of  opinion  regarding  the  general  rule 
as  stated  above,  but  there  is  considerable  conflict  of  authority  as 
to  the  limits  of  the  rule.  It  is  said  by  some  of  the  best  text 
writers  that  if  the  character  of  a  witness  has  been  impeached, 
although  upon  cross-examination  only,  evidence  on  the  other 
side  may  be  given  to  support  his  character  by  proof  of  his  gen- 
eral  good  reputation  *  Accordingly,  it  is  held  in  some  jurisdic- 
tions that  whenever  the  character  of  a  witness  for  truth  is  at- 
tacked in  any  way,  it  is  competent  for  the  party  calling  him  to 
give  general  evidence  in  support  of  his  good  character.'  Where 
this  rule  obtains,  it  is  competent  to  support  the  credibility  of  a 
witness  who  has  been  impeached  by  proof  of  his  former  declara- 
tions at  variance  with  his  testimony,  by  evidence  of  his  general 

characters  of  these  last.  2  Tayl.  on  Ev.,  made    contradictory    or     inconsistent 

§  1473,  citing  Stafford's  Trial,  7  How.  statements,  either  out  of  court  or  in 

St.  Tr.  1484.  court,  or  that  he  has  been  convicted  of 

1.  People  V.   Rector,   19  Wend.  (N.  some  crime,  or  engaged  in  some  act 

Y.)   569;   Stape  V.  People,  85  N.   Y.  affecting  his  credibility,  like  suborning 

390;  M'Cutchen  t;.  M'Cutchen,  9  Port,  or  attempting  to  suborn  a  witness,  or 

(Ala.)  650;  Clackner  v.  State,  33  Ind.  suppress  testimony  in  the  case  on  trial, 

4x2;  Sloan   V.  Edwards,  61   Md.   89;  that  sustaining  evidence  can  be  used. 

Prentiss  v»  Roberts,  49  Me.  127;  State  But  when  the  character  of  the  testi- 

V,  Nelson,  58  Iowa  208;    Hamilton  zk  mony  given  by  a  witness  is  attacked 

People,  29  Mich.  173.  only  by  showing  its  improbability,  or 

S.  Stark.  Ev.  (loth  Am.  ed.)252;  i  by  other  testimony  conflicting  with  the 

Greenl.  Ev.,  §  469.  testimony  of    the   witness,  sustaining 

The  case  of  Rex  v,  Clarke,  2  Stark,  testimony  cannot  be  admitted.    If  ad- 

241 ;  3  E.  C.  L.  393,  is  generally  cited  mitted  when  there  is  only  a  conflict  in 

in  support   of   this    text,  but,  as    we  the  testimony  of  opposing  witnesses, 

shall  presently  see,  it  does  not  go  to  the  the  opposing  witnesses  on  both  sides 

full  extent  claimed  for  it  by  the    text  could  be  supported  by  sustaining  testi - 

writers.  '  mony  in  regard  to  their  standing  and 

In    pursuance  of   this    rule,  it  has  character  by  reputation  as  witnesses, 

been  held  that  where  the  credibility  of  and  the  trial  would  be  prolonged  in- 

a    witness   is  vigorously  attacked*^  on  definitely.     Besides,  the  character  of 

cross-examination,  evidence  of  his  good  the  testimony  given  by  a  witness  does 

reputation   for  truthfulness   is  admis-  not  directly   attack    the  character  of 

sible.    State  v,  Fruge,  44  La.  Ann.  165;  the  witness  for  credibility."     Comfmre 

State  T'.  Boyd,  38  La.  Ann.  374;  State  Sweet  v,  Sherman,  21  Vt.  23. 
V.  Johnson  (La.  1895),  17  So.  Rep.  789;        8.  Paine  v.  Tilden,  20  Vt.  554;  State 

Texas,  etc.,  R.  Co.  v.  Raney,  86  Tex.  v.  Roe,  12  Vt.  93;  Sweet  v.  Shennan, 

363 ;  Richmond  r.  Richmond,  10  Yerg.  21  Vt.  23 ;  Mosley  v,  Vermont  Mut.  F. 

(Tenn.)   343;    Vermon   v.  Tucker,  30  Ins.   Co.,  55    Vt.   142;    Stevenson   v. 

Md.  462;  State  v.  Cherry,  63  N.  Car.  Gunning,64  Vt  609;  Hadjo  r.  Gooden. 

495 ;  Isler  V.  Dewey,  71  N .  Car.  16.  13   Ala.  718;    George   r.   Pilcher,  28 

in  Stevenson  r.  Gunning,  64  Vt.  609,  Gratt.  (Va.)  318;  26  Am.   Rep.  350; 

the  court  said:  "It  is  observable  that  State  v.  Cherry,  63  N.  Car.  495;  Isler 

a  distinction  is  taken  between  an  attack  v,  Dewey,  71  N.  Car.  16. 
upon  the  character  of  the  witness,  as        In  order  to  admit  evidence  of  good 

such,  for  credibility,  and  the  character  character  for  truth,  it  is  not  necessaiy 

of  the  testimony  given  for  belief.     It  that  the  general  character  of  a  witness 

is  only  when  the  character  of  the  wit-  be  first  impeached.     It  is  sufficient  that 

ness  for  credibility  is  directly  attacked  his  veracity  as  a  witness  has  been  fairly 

by    general    evidence    regarding    his  challenged,      Texas,    etc.,   R.  Co.  r. 

standing  and  character  for  truth  and  Raney  (Tex.  Civ.  App.  i893),23S.  W. 

veracity,  or  by  showing  that  he  has  Rep.  340. 
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good  character  for  truth  and  veracity.*  It  must,  however,  be 
admitted  that  the  English  cases  do  not  warrant  this  liberal  recep- 
tion of  character  evidence.  As  a  rule,  evidence  in  support  of  the 
good  character  of  a  witness  is  not  admissible  unless  other  wit- 
nesses have  been  called  to  attack  his  general  reputation,  and 
admissions  wrung  from  him  on  the  cross-examination  do  not  war- 
rant the  reception  of  such  evidence,  unless  they  are  of  such  a 
nature  as  to  amount  to  an  attack  on  his  general  reputation.* 
This  is  the  rule  in  a  number  of  American  jurisdictions.*    And 

1.  Hadjo  V.  Gooden,  13  Ala.  718;  though  no  direct  attack  has  been  made 
Holley  V.  State  (Ala.  1895),  17  So.  Rep.  on  their  general  reputation.  Doe  v.  Ste- 
102  ;  Haley  r.  State,  63  Ala.  83;  Lewis  phenson.  3  Esp.  284;  Doe  v.  Walker,  4 
V.  State,  35  Ala.  380;  Burrell  v.  State,  Esp.  50;  Pro  vis  v.  Reed,  3  M.  &  P.  4; 
18  Tex.  73b ;  Led  better  v.  State  (Tex.  Bishop  of  Durham  v.  Beaumont,  x 
Crim.  App.  1895),  29  S.  W.  Rep.  479;  Campb.  207.  Cojw/are  Wright  v,  Litt- 
Dixon    V.   State,    15    Tex.   App.  271;  ler,  3  Burr.  1245. 

Coombes  v.  State,  17  Tex.  App.  258;  This  exception  is  allowed,  however, 

Thomas  v.   State,   18  Tex.  App.  214;  only  when  the  witness  is  dead  at  the 

Johnson  v.  Brown,  51  Tex.  65;  Phillips  time  of   the  trial.      Coleridge,  J.,   in 

r.   State,  19  Tex.  App.  164;  Tipton  v.  Doe  v.  Harris,  7  C.  &  P.  330;  32  E.  C. 

State,   30  Tex.   App.   530 ;    Harris  v.  L.  529. 

State,  30  Ind.  131 ;  Clark  v.  Bond,  29  8.  Russell  v.  Coffin,  8  Pick.  (Mass.) 

Ind.  5^5 ;  Stratton  v.  State,  45  Ind.  468;  154;  Brown  v.  Mooers,  6  Gray  (Mass.) 

Carroll    County    v.    O'Conner    (Ind.  451;  McC arty  t*.  Leary,  118  Mass.  509; 

1893),  35   N.   E.   Rep.   1006;   Garr  v.  Rogers  r.  Moore,  10  Conn.  13;  People 

Shaffer  (Ind.  1894),  36  N.  E.  Rep.  208;  v.  Rector,  19  Wend.  (N.  Y.)  569;  Peo- 

Isler  V,  Dewey,  71   N.  Car.  14 ;  Glaze  pie  f.  Hulse,  3  Hill  (N.Y.)  309;  Hannah 

V.   Whitley,  5  Oregon   164;  Sweet  v.  t;.  McKellip,   49    Barb.    (N.   Y.)   342; 

Sherman, 21  Vt.  23;  Paine  v.  Tilden,  20  Barvee  v.  People,  i  Thomp.  &  C.  (N. 

Vt.  554.  Y.)  289;  People  v.  Gay,  7  N.  Y.  378 ; 

Evidence  of  the  contradictory  state-  affirming  i    Park.  Cr.   Rep.  (N.  Y.) 

ments    must    actually    be  introduced.  308,  and  ox'erruling  Carter  v.  People,  2 

Merely  laying  the   foundation    is  not  Hill   (N.  Y.)  317.     See  also   Pratt  v, 

sufficient   to   let  in   evidence  of  good  Andrews,  4  N.  Y.  493. 

character.     State   v.  Cooper,    71    Mo.  It  has  been  held  that  an  attempt  to 

436.  impeach  a  witness  by  asking  another 

2.  Dodd  V.  Norris,  3  Campb.  519;  witness  what  is  his  character  for  truth. 
Doc  r.  Harris,  7  C.  &  P.  330 ;  32  E.  C.  warrants  the  introduction  of  evidence 
L.  529 ;  Bamfield  v,  Massey,  i  Campb.  in  support  of  his  character,  though 
460.  the  impeaching  witness  answered  that 

The  case  of  Rex  r.  Clarke,  2  Stark,  his  character  is  good.  Com.  v.  Ingra* 
241 ;  3  E.  C.  L.  393,  generally  cited  in  ham,  7  Gray  (Mass.)  46. 
support  of  the  more  liberal  rule,  went  In  Connecticut^  an  exception  to  the 
no  further  than  this :  The  prosecutrix  rule  permits  evidence  of  general  good 
admitted  on  cross-examination  that  she  character  for  veracity,  without  a  gen- 
had  twice  been  sent  to  the  house  of  eral  impeachment,  where  the  witness  is 
correction  on  charges  of  theft,  and  in  the  situation  of  a  stranger.  Merriam 
Holroyd,  J.,  considering  this  an  attack  v,  Hartford,  etc.,  R.  Co.,  20  Conn.  364; 
upon  her  general  reputation,  admitted  52  Am.  Dec.  344;  Rogers  t;.  Moore,  10 
evidence  of  her  subsequent  good  con-  Conn.  13.  See  also  State  v,  De  Wolf, 
duct.  8  Conn.  93;  20  Am.  Dec.  90. 

The  English  cases  make  an  exception  Mr.  Greenleaf  has  stated  the  more 

of  attesting  witnesses  to  wills  who  are  liberal  rule  first  considered  in  the  fol- 

dead   at   the   time  of  the  trial.     If  the  lowing  language :  "  Where  evidence  of 

reputation  ofsuch  witnesses  is  impugned  contradictory  statements  by  a  witness 

by   a    charge  of   fraud    in  the  execu-  or  of  other  particular  facts,  as.  for  ex- 

tion   of  the   will,  the  proponent  may  ample,  that  he  has  been  committed  to 

prove  their    general    good     character  the  house  of  correction,  is  offered   by 
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where  it  obtains,  proof  that  a  witness  has  been  convicted  of 
crime  is  such  an  assault  on  his  character  as  will  let  in  evidence  of 
his  good  reputation ;  ^  but  proof  that  he  has  made  statements 
out  of  court  at  variance  with  his  testimony,  does  not  warrant  the 
reception  of  such  evidence.* 

waj  of  impeaching  his  veracity ^  his  confusion  would  arise,  and  as  almost  all 
general  character  for  truth  being  thus  cases  are  tried  upon  controverted  testi- 
in  some  sort  put  in  issue,  it  has  been  mony,  each  witness  must  bring  his  corn- 
deemed  reasonable  to  admit  general  evi-  purgators  to  support  him  when  he  is 
dence  that  he  is  a  man  of  strict  integri-  contradicted,  and,  indeed,  it  would  be  a 
ty  and  scrupulous  regard  for  truth."  i  trial  of  the  witnesses  and  not  of  the 
6reenl.    Ev.,    §    469,    citing-    Rex   v,  action.*' 

Clarke,   2   Stark.  341 ;  3  E.  C.   L.  393.  1.  Rex  v.  Clarke,  2  Stark.  341;  3  E. 

But,  notwithstanding  the  great  reputa-  C.  L.   393 ;    People  v.  Amanacus,  50 

tion  of  the  author,  it  has  been  said  this  Cal.  233 ;  Gertz  r.  Fitchbur?  R.  Co., 

statement  is  not  law.     Thus,  in  Brown  137  Mass.  77:  50  Am.  Rep.  285;  Com. 

V,  Mooers,  6  Gray  (Mass.)  451,  it  was  v.  Green,  17  Mass.  541;  Webb  v.  State, 

attempted  to  introduce  evidence  of  the  29  Ohio  St.  351;  Wick  v.  Baldwin,  51 

good  reputation  of  a  witness  for  truth,  Ohio  St.  51. 

who  had  been  impeached  by  proof  of  But  an  admission  by  a  witness,  upon 
material  false  statements  made  by  him,  cross-examination,  that  he  had  been 
but  the  court  said  :  "The  evidence  as  tried  for  crime  in  another  state  and  ac- 
to  the  general  character  of  Shaw  for  quitted  does  not  authorize  the  intro- 
truth  was  not  competent.  His  general  duction  of  evidence  in  support  of  his 
character  had  not  been  impeached.  The  good  character.  Harrington  v.  Lincoln, 
case  of  Russell  v.  Colli  n,  8  Pick.  (Mass.)  4  Gray  (Mass.)  563. 
143,  cited  by  the  plaintiff,  is  directly  Where  the  record  of  conviction  of 
against  him  on  the  precise  point  at  issue,  crime  is  introduced  as  impeaching  evi- 
See  pp.  146,  154.  The  statement  in  i  dence,  it  may  be  rebutted  by  evidence 
Greenl.  Ev.,  §  469,  is  not  sustained  by  of  the  good  reputation  of  the  witness 
the  case  the  author  cites  of  Rex  v.  for  truth  and  veracity,  tmt  it  maj  not 
Clarke,  2  Stark.  241 ;  3  E.  C.  L.  393,  be  shown  that  the  witness  was  inno- 
and  is  not  law."  cent  of  the  crime  for  which  he  was  con- 
In  Russell  V.  Coffin,  8  Pick.  (Mass.)  victed ;  the  record  is  conclusive  evi- 
154,  the  same  court,  after  stating  the  dence  on  that  point.  Gertz  r.  Fitchburg 
rule  as  laid  down  by  Starkie,  said:  **The  R.  Co.,  137  Mass.  77;  50  Am.  Rep.  285; 
position,  as  laid  down  by  Starkie,  can-  Com.  v,  Gallagher,  126  Mass.  54. 
not  be  carried  to  the  extent  contended  The  sustaining  proof  should  go  to 
for.  He  probably  meant  only  that  character  generally,  and  not  to  the  dii- 
where  the  questions  put  in  the  cross-  proof  of  particular  facts  brought  out  on 
examination  and  the  answers  did  im-  the  cross-examination  of  an  impeach- 
peach  his  general  character,  the  other  ing  witness.  Surles  v.  State,  89  Ga.  167. 
party  might  rebut  by  proving  a  good  8.  Stamper  v.  Griffin,  12  Ga.  456; 
general  character,  and  so  far  we  do  Russell  v.  Coffin,  8  Pick.  (Mass.)  143; 
not  object  to  the  principle.  As  in  Brown  v.  Mooers,  6  Gra}'  (Mass.) 
the  case  stated  by  Starkie,  the  wit-  451;  People  v.  Gay,  7  N.  Y.  378;  Peo- 
ness  was  asked  whether  she  had  not  pie  v.  Hulse,  3  Hill  (N.  Y.)  313;  Frost 
been  twice  committed  to  Bridewell,  and  v.  McCarger,  29  Barb.  (N.  Y.)  617; 
answered  that  she  had.  This  went  to  Vance  v,  Vance,  2  Mete.  (Ky.)  581; 
affect  her  general  reputation,  and  the  Wertz  v.  May,  21  Pa.  St.  274;  Webb 
party  who  called  her  was  allowed  to  v.  State,  29  Ohio  St.  357 ;  Chapman  v. 
prove  that  since  those  commitments  Cooley,  12  Rich.  (S.  Car.)  654. 
her  character  had  been  fair  and  good.  Evidence  tending  to  show  that  a  wit- 
But  it  never  was  decided  that  if  a  wit-  ness  has  made  contradictory  statements 
ness  was  contradicted  as  to  any  fact  of  in  reference  to  the  matter  under  tn- 
his  testimony,  either  by  his  own  dec-  quiry,  is  more  properly  an  assault  upon 
larations  at  other  times,  or  by  other  the  credit  rather  than  the  character  of 
witnesses,  evidence  might  be  admitted  the  witness,  and,  therefore,  does  not 
to  prove  his  general  good  character.  If  open  the  way  for  evidence  to  sustain 
this  were  the  practice,  great  delay  and  the  general  character  of  the  witness. 
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4.  Prior  Coniiftent  Statements. — It  was  ruled,  in  an  early  English 
case,  that  a  party  who  called  a  witness  against  whom  contradict- 
ory statements  were  proved  might  show  that  he  had  at  other 
times  made  statements  in  harmony  with  his  testimony,  and  that 
he  was  consistent  in  his  relation  of  the  facts ;  ^  and  this  rule  has 
been  adopted  in  many  American  cases.^  The  soundness  of  the 
rule,  however,  was  justly  doubted  by  Mr.  Justice  Buller,*  and  it 
was  subsequently  discarded  by  the  courts  on  the  ground  that 
what  a  witness  said  without  the  sanction  of  an  oath  ought  not  to 
confirm  what  he  said  upon  oath.^  And  perhaps  the  weight  of 
American  authority  rejects  evidence  that  the  witness  on  other 
occasions  made  statements  in  harmony  with  his  testimony,^  unless 

Such  evidence  is  admissible  only  when  Dec.  676  ;  Hester  v.  Com.,  85  Pa.  St. 

the  general  character  of  the  witness  is  139;  Dossett  v.  Miller,  3  Sneed  (Tenn.) 

directly  assailed  by  the  party  against  72;  Third  Nat.  Bank  v,  Robinson,  i 

whom'he  is  called  to  testify.     Chap-  Baxt.  (Tenn.)  479;  Hayes  t>.  Cheatham, 

man  v,  Cooley,  12  Rich.  (S.  Car.)  654;  6  Lea  (Tenn.)  10  ;  State  t^  Dennin,  32 

State  V.  Jones,  29  S.  Car.  201;  Miller  v.  Vt.  158 ;  State  v.  Grant,  79  Mo.  113  ;  49 

Western,  etc.,  R.  Co.,  93  Ga.  480.  Am.  Rep.  218;  U.  S.  v.  Neverson,  i 

1.  Lutterell  v,  Reynell,  i  Mod.  282.  Mackey  (D.  C.)  152;  Bailey  v.  State,  9 

Chief  Baron  Gilbert  was  of  this  opin-  Tex.  App.  98;  Stephens  v.  State  (Tex. 

ion,  Gilb.  £v.  135,  and   the  law  is  so  Crim.  App.  1894),  26  S.  W.  Rep.  728; 

stated  in  Hawk.  Pi.  Cr.,  bk.  2,  ch.  46,  §  Goode  v.  State,  32  Tex. Crim.  Rep.  505 ; 

48.     See  also  2  Phil.  Ev.,  p.  973.  Ball  v.  State,  31  Tex.  Crim.  Rep.  214; 

The  same  ruling  was  made  in  the  trial  Williams  v.  State,  24  Tex.  App.  637; 

of  Sir  John  Friend,  13  How.  St.  Tr.  32.  State  v.  Waggoner,  39  La.  Ann.  919. 

Compare  Harrison's  Case,  12  How.  St.  Where  this  rule  obtains,  it  is  per- 

Tr.  861.  missible  to  corroborate   a  witness  by 

S.  State  V,  Staton,  114  N.  Car.  813;  proof  that  he  gave  the  same  testimony 

Wallace  v.  Grizzard,  114  N.  Car.  488;  before  the  grand  yivy  which  he  gave 

State  V,  McKee,  98  N.  Car.  500;  State  upon  the  trial.    Goode  v.  State,  32  Tex. 

V.    Rowe,  98    N.  Car.  629;    State  v.  Crim.   Rep.  505;    Perkins  v.  State,  4 

Brewer,  98  N.  Car.  607 ;  State  v,  Jacobs,  Ind.  222. 

107  N.  Car.  873;   State  v.  George,  8  8.  See  Bull.  N.  P.  294. 

Ired.  (N.  Car.)  324  ;  49  Am.  Dec.  392 ;  4.  Rex  v,  Parker,  3  Doug.  242;  26  £. 

State  V.  Dove,  10  Ired.  (N.  Car.)  469;  C.  L.  95;  Berkely   Peerage  Case,  cited 

State    V,  Whitfield,  92   N.  Car.  831 ;  in   2   Phil.  £v.  974.    See  also  2  Tayl. 

Hoke  V,  Fleming,  xo  Ired.  (N.  Car.)  £v.,  ^  1476;  Brazier's  Case,  i  East  P. 

263;   March   r.   Harrell,   i  Jones  (N.  C.  443. 

Car.)  331;    Johnson    v.    Patterson,  2  6.  Conrad   v,  Griffey,  11    How.  (U. 

Hawks  (N.  Car.)  183;    11    Am.   Dec.  S.)  480;  U.  S.  t^.  Holmes,   i  Cliff.   (U. 

756;   State  V.  Twitty,   2    Hawks   (N.  S.)98;Loomis  t\  New  York,  etc.,  R. 

Car.)  449;  II  Am.  Dec.  779;  State  v.  Co.,  159  Mass.  ^9;  Com.  v.  Jenkins,  10 

Laxton,  78  N.  Car.  564 ;  State  v.  Mor-  Graj'  (Mass.)  485 ;  Com.  v.  James,  99 

ton,    107    N.  Car.    890;    McAleer    r.  Mass.  438;  Fallin  v.  State,  83  Ala.  7; 

Horsey,  35  Md.  463;  Bloomer  V.  State,  Nichols    v.    Stewart,     20    Ala.    358; 

48  Md.  537  ;  Washington  F.  Ins.  Co.  v.  Adams  v,  Thornton,  82  Ala.  260;  Mc- 

Davison,  30  Md.  105 ;  Cooke  v.  Curtis,  Kelton  v.  State,  86  Ala.  594  {overrul- 

6  Har.  &  J.  (Md.)  93;  Hobbs  v.  State,  ine  Sonneborn  v,  Bernstein,  49  Ala. 

133  Ind.  404;  Ramey  v.  State,  127  Ind.  168) ;  Reed  v,  Spaulding,42  N.  H.  114; 

243 ;    Dodd   V.    Moore,  92    Ind.  397 ;  Riney  v.  Vanlandingham,  9  Mo.  816 ; 

Brookbank  f.  State,  C5  Ind.  169;  Dailey  Connor  v.  People,  18  Colo.  373;  Davis 

V.  State,  28  Ind.  285  ;  Beauchamp  v.  v.  Graham,  2  Colo.  App.  210;  Dufresne 

Stote,  6  Blackf.  (Ind.)  300;  Coffin  v.  v.    Weise,  46  Wis.    208;    Dudley    v. 

Anderson,  4  Blackf.  (Ind.)  395;  Lock-  Bolles,  24  Wend.  (N.  Y.)  465;  Robbt'. 

wood  V.  Betts,  8  Conn.  133;  State  v.  Hackley,  23  Wend.  (N.  Y.)  50;  Butler 

Hendricks,  32  Kan.  563;  Henderson  v,  v.    Truslow,   55    Barb.    (N.    Y.)  293; 

Jones.  10  S.  &  R.  (Pa.)  322;  13  Am.  Smith  v.  Stickney,   17   Barb.  (N.  Y.) 
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it  is  charged  that  his  story  is  a  recent  fabrication,^  or  that  he  has 
some  motive  for  testifying  falsely,  which  it  can  be  shown  did  not 
exist  when  he  made  the  statements  proposed  to  be  proved  in  cor- 
roboration of  his  testimony.*  It  may  be  added  that  in  prosecu- 
tions for  rape,  it  is  always  competent  to  prove  the  fact  that  the 
prosecuting  witness  complained  of  the  outrage  soon  after  its  per- 
petration, for  the  purpose  of  corroborating  her  testimony,  though 
the  particulars  of  such  complaint  are  not  admissible  to  prove  the 
commission  of  the  crime.' 

6.  Beqnisite  Knowledge  of  Snstaining  Witness — a.  In  General.— 
A  witness  called  to  sustain  another  whose  general  character  or 
reputation  for  truth  and  veracity  has  been  assailed,  must  first 
state  that  he  knows  the  general  moral  character  of  the  witness 
thus  impeached,  or  his  general  reputation  for  truth  and  veracity, 
according  to  the  rule  of  the  jurisdiction  ;  otherwise,  he  cannot  be 
further  examined  on  that  point.^    But  if  he  answers  that  he  is 

489;  People  r.  Finnegan,  i   Park.  Cr.  PI.),  29  N.  Y.  Supp.  40;  State  v.  Flint, 

Rep.  (N.  Y.)  147;  Herrick  v.  Smith,  60   Vt.  304;   English  v.  Stote   (Tex. 

13  Hun  (N.  Y.)  448 ;  Ware   f.  Ware,8  Crim.  App.  1895),  30  S.  W.  Rep.  233. 

Me.  43 ;  People  v,  Doyell,  48  Cal.  85 ;  The  prior    statements  in    harmony 

State  t/.  Thomas,  3  Strobh.  (S.  Car.)  with  the  testimony  of  the  vritness  must 

369;  Davis  V.  Kirksey,  2  Rich.  (S.  Car.)  haye  been  made  by  him  before  he  made 

176 ;  Stolp  V.  Blair,  68  111.  541 ;  State  v.  the  contradictory  statements  put  in  evi- 

Vincent,   24   Iowa  570;  95  Am.  Dec.  dence  for  the  purpose  of  impeaching 

753;  Fussell  r^  State  (Ga.  1893),  21  S.  him.     Otherwise,  they  are  not  admis- 

^.  Rep.  97.  sible,  because,  if  they  were  made  after- 

In  Utab^  the  rule  is  that  prior  con-  wards,  they  may  have  been  made  lor  the 

sistent  statements  are  not  admissible  to  very  purpose  of  neutralizing  the  contra- 

corroborate  a  party  who  is  a  witness  in  dictory  statements.    Conrad  ^^  Griffey, 

his  own  behalf,  when  such  statements  xi  How.  (U.  S.)  491 ;  Ellicott  v.  Pearl, 

were  made  in  his  own  interest.     Silva  10  Pet.  (U.  S.)  438;  Queener  t;.  Mor- 

V.  Pickard  ( Utah,  1894),  37  Pac.  Rep.  86.  row,  i  Coldw.  (Tenn.)  123. 

In  New    Tork^  the  early  cases  fol-  2.  Robb  v,  Hackley,  23  Wend.  (N. 

lowed  the  rule  laid  down  in  Lutterell  Y.)  54;  Hotchkiss  i'.  Germania  F.  Ins. 

V,  Reynell,  i   Mod.  282.    See  Jackson  Co.,  5  Hun  (N.  Y.)  95;    Herrick  v. 

V.  Etz,  5  Cow.  (N.  Y.)  314;  People  v.  Smith,  13  Hun  (N.  Y.)  448;  Railwy 

Vane,  12  Wend.  (N,  Y.)  80;  People  v.  Pass.  Assur.  Co.  v.  Warner,  62  N.  V. 

Moore,  15  Wend.  (N.  Y.)  419;  People  651 ;  Gates  v.  People,  14  111.  438:  Stolp 

V.  Rector,  19  Wend.  (N.  Y.)  569.    But  v.  Blair,  68  111.  541 ;  Reed  v,  Spauld- 

these  cases  have  been  overruled  on  this  ing,  42  N.  H.  114;  State  v.  Flint,  60 

point,  and  the  later  cases  follow  the  rule  Vt.  304. 

of  the   later  English  cases  excluding  8.  Rex  r.  Clarke,  2  Stark.  241 ;  3  ^' 

such  corroborating  statements.     Robb  C.  L.  393 ;   R^.  v,  Osborne,  C.&  ^' 

V,   Hackley,    23   Wend.   (N.   Y.)    50;  622 ;  41  E.  C.  t.  338 ;  Reg.  v.  Walker, 

Dudley  v.  Bolles,  24  Wend.   (N.  Y.)  2  M.  &  Rob.  212;  Griffin  v.  Stote, 7^ 

465;  Butler  V.  Truslow,  55  Barb.  (N.  Ala.  32;  Scott  v.  State,  48  Ala.4*'^: 

Y.)293;  Smith  v,  Stickney,  17  Barb.  State  t;.  DeWolf,  8  Conn.  93;  20  Am- 

(N.  Y.)  489;   People  v,    Finnegan,  i  Dec.  90;  State  t;.  Kinney,  44  Conn.  i53* 

Park.  Cr.  Rep.  (N.  Y.)  147;  Herrick  v.  26  Am.  Rep.  436;  Baccio  v.  People.  4^ 

Smith,  13  Hun  (N.  Y.)  448.  N.  Y.  265;  Thompson  v.  State,  38  Ind. 

1.  Gates  V.  People,  14  111.  438;  Stolp  39;  Sentell  v.  State  (Tex.  Crim.  App 

V.  Blair,  68  III.  541;   State  v.  Petty,  1895),  30  S.  W.  Rep.  226.    See  Rap*- 

21  Kan.  54;  Hayes  v.  Cheatham,  6  Lea  vol.  19,  p.  959. 

-                  -  4.  C 


(Tenn.)  10;  People  v,  Doyell,  48  Cal.        4^  Cook  v.  Hunt  24  111.  536;  Magee 
85;  French  v.   Merrill,  6 
Baber  v.  Brpadway,  etc. 


85;  French  v.  Merrill,  6  N.  H.  465;     v.  People,  139  111.  138;  Gifford  v.?^' 

:.,  R.  Co.  (C.    pie,  148  111.   173;    Haley   r.   State,  63 


824 


OarTObonttflv.  WITNESSES,  HeoiMity  of  OonobontiM. 

acquainted  with  the  general  reputation  of  the  witness  sought  to 
be  sustained,  the  court  will  not  determine  by  a  preliminary  inquiry 
whether  he  has  sufficient  knowledge  to  enable  him  to  testify. 
That  is  a  matter  to  be  attended  to  on  cross-examination,  after 
which  the  value  of  his  testimony  is  to  be  determined  by  the  jury.* 
*.  Value  of  Negative  Evidence. — Inasmuch  as  the  best 
character  is  generally  that  which  is  the  least  talked  about,^  the 
testimony  of  one  who  is  well  acquainted  with  a  witness  and  his 
neighbors,  and  would  be  likely  to  hear  what  is  said  of  him,  that 
he  has  never  heard  his  character  called  in  question,  is  admissible 
to  show  that  his  general  character  is  good ;'  and  the  fact  that  a 
witness  has  known  a  person  for  a  long  time  and  has  never  heard 
anyone  speak  disparagingly  of  him,  seems  to  be  a  sufficient  qual- 
ification for  him  to  swear  that  he  would  believe  such  person  upon 
oath,^  though  it  has  been  held  no  error  to  refuse  to  permit  him  to 
do  so.* 

6.  Explanation  by  the  Impeached  Witness. Himself. — It  is  always 
proper  to  give  a  witness  who  has  been  impeached,  either  upon 
cross-examination  or  by  independent  evidence,  an  opportunity  to 
make  any  explanation  he  can  in  support  of  his  own  credibility.^ 

7.  Heceseity  of  Corroboration — a.  Of  Accomplices — (i)  At  Cam- 
nton  Law, — At  common  law,  the  credibility  of  an  accomplice,  like 
that  of  any  other  witness,  is  a  matter  for  the  consideration  of  the 
jury,  and  the  accused  may  be  legally  convicted  upon  the  unsup- 

Ala.  83;  Cla^r  V.  Robinson,  7  W.  Va.  living  in  his  neighborhood,  has  never 

363;    Lyman   v.  Philadelphia,   56   Pa.  heard  any  ill  of  him.     It  is  certainly 

St.  488.  some  proof  that  a  person,  against  whom 

The   sustaining  witness   should   not  the  tongue  of  slander  has  never  been 

speak  from  his  individual  knowledge  of  heard  to  wag,  is  not  so  destitute  of  truth 

the    impeached   witness.      Jackson   v,  and  sincerity  as  that  he  ought  not  to  be 

State  (Ala.  1895),  17  So.  Rep.  333.  believed  on  his  oath.    The  evidence  is 

1.  State  V,  Fairlamb,  121   Mo.  137;  not  easily  reconcilable  with  the  charge 

State  V.  Pettit,  119  Mo.  410.  that  he  is  totally  unworthj'  of  credit. 

3.  I  Tayl.  Ev.,  §  350;  State  v,  Lee,  22  The  presumption  is,  if  the  charge  be 

Minn.  409;  21  Am.  Rep.  769.  true,  it  must  have  been  heard  by  those 

8.  Reg.  V.  Rowton,  34  L.  J.  M.  C.  57;  who  lived  near  and  were  in  daily  inter- 

2  B.  &  H.  C.  C.  333;  Cole  V.  State,  59  course  with  him." 

Ark.  50;  State  V.  Nelson,  58  Iowa  208;  In  Illinois,  the   rule  appears  to  be 

Taylor  v.  Smith,  16  Ga.  7;  Artope  v.  otherwise.     See  Magee  v.  People,  139 

Goodall,  53  Ga.  318;  Morss  v.  Palmer,  III.  138. 

15   Pa.  St.  51;  Gandolfo  z'.  State,  11  4.  Hodgkins  v.  State,  89  Ga.   761; 

Ohio  St.  114;  Bucklin  v.  State,  20  Ohio  Peoples.  Davis,  21  Wend.  (N.  Y.)  309. 

i8;  Davis  v.  Franke,  33  Gratt.  (Va.)  5.  Clay  v.  Robinson,  7  W.  Va.  363. 

413;  Lemons  v.  State,  4  W.  Va.  755;  6.  Rex  v.  Woods,   i  C.  &  D.  C.  C. 

6  Am.  Rep.  293;  Clay  v.  Robinson,  7  439;    Haralson   v.   State,  82    Ala.  47; 

W.  Va.  363.                   "  Yarbrough  v.  State,  71  Ala.  376 ;  Burke 

In  Morss  t'.  Palmer,  15  Pa.  St.  51,  v.   State,  71    Ala.  377;    Henderson    v, 

Rogers,  J.,  said:   **  It  is  also  said  the  State,  70  Ala.   29;  45    Am.   Rep.  72; 

testimony  ought  to  haye  been  excluded  Bressler  v.  People,  117  111.  422;  People 

because  the  witnesses  examined  for  the  v.  Wessel,98  Cal.  352;  Illinois  Cent.  R. 

defendant    had  no   knowledge  of   his  Co.  v.  Haynes,  64  Miss.  604;  }ourdan 

character.     But  surely,  it  is  evidence  v.  Patterson   (Mich.   1894),  61    N.  W. 

in  support  of  character  that  a  witness  Rep.  64;  Roberts  z\  Com.,  94  Ky.  499; 

acquainted    with    the   person   assailed,  Hoover  v.  Cary,  86  Iowa  494;  Ferris 
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ported  testimony  of  a  confederate  in  crime.^  The  great  caution, 
however,  which  is  necessary  in  weighing  the  testimony  of  such 
witnesses,  has  led  the  courts  to  the  uniform  practice  of  advising 
the  jury  not  to  convict  the  prisoner  upon  the  testimony  of  an  ac- 
complice, unless  it  is  corroborated  in  some  material  part.^  But 
there  is  no  positive  rule  of  law  requiring  such  an  instruction, 
though  it  has  been  said  by  a  great  judge  that  it  is  a  practice 
which  deserves  all  the  reverence  of  law.*  It  rests  in  the  discre- 
tion of  the  court,  and  a  refusal  to  give  it  is  consequently  not 
reversible  error.*  In  giving  this  instruction,  the  judge  does  not 
withdraw  the  case  from  the  jury  by  positive  direction,  but  only 
advises  them  not  to  give  credit  to  such  unsupported  testimony.* 
(2)  Required  by  Statute. — In  a  number  of   jurisdictions,  it  is 

V,  Hard,  135  N.  Y.  354 ;  State  v,  Claire,  (Mass.)  472;  71  Am.  Dec.  668;  Com.  f. 

41  La.  Ann.  X067;  State  v.  Bedard,  65  Brooks,  9  Graj'  (Mass.)  299;  Allen  t*. 

Vt.  278;  Dufresne  v,  Weise,  46  Wis.  208.  State,  10  Ohio  St.  287 ;  Ray  v.  State,  i 
1.  Rex  V.  At  wood,  I  Leach  C.C.  404; 


Rex  V,  Durham,  i  Leach  C.  C.  478 
Rex  V.  Dawber,  3  Stark.  34 ;  14  E.  C 
L.  153;  Rex  V.  Jones,  2  Campb.  133 
Reg.  V.  Andrews,  i  Cox  C.  C.  183 
Rex  f.  Hastings,  7  C.  &  P.  152;  32  E.C 
L.  475 ;  Rex  v.  Jarvis^  2  M.  &  Rob.  40 
Rex  V.  Webb,  6  C.  &  P.  595 ;  25  E.  C 
L.  556 ;  Reg.  v,  Avery,  i  Cox  C.  C.  206 
Rex  V.  Addis,  6  C.  &  P.  388;  25  E.  C 
L.  452;  Rex  V.  Rudd,  Cowp.  336 
Reg.  V,  Stubbs.  Dears.  C.  C.  555 
Sayer's  Case,  16  How.  St.  Tr.  158 
Murphy^s  Case,  19  How.  St.  Tr.  702 


Greene  (Iowa)  316;  State  v,  Hardin,  2 
Dev.  &  B.  (N.  Car.)  407;  IngalU  f. 
State,  48  Wis.  647;  Mack  v.  State,  48 
Wis.  286;  Black  v.  State,  59  Wis.  471; 
State  V,  Patterson,  53  Kan.  335;  State 
V.  Watson,  31  Mo.  361;  Collins  v.  Peo» 
pie,  98  111.  584;  38  Am.  Rep.  105;  Olive 
r.  State,  11  Neb.  i;  U.  S.  z\  Neverson, 
I  Mackey  (D.  C.)  152;  U.  S.  v.  Bicks- 
ler,  I  Mackey  (D.  *C.)  341;  U.  S.  v. 
Kessler,  Baldw.  (U.  S.)  22;  U.  S.  t\ 
Troax,  3  McLean  (U.  S.)  224. 

8.  Lord  Abinger,  in  Reg.  r.  Farler, 
8  C.  &  P.  106;  34  E.  C.  L.  314.    In  U. 


Lord  EUenborough's  Charge  in  Wat-  S.  v.  Sykes,  58  Fed.   Rep.   iooa,  Dick, 

son*s  Case,  32  How.  St.  Tr.  583 ;  Lord  J.,  said':  **  It  is  the  duty  of  the  judge  to 

Tenterden's  Charge  in  cases  of  Cato  advise  the  jury  to  consider  such  testi- 

Street  Conspiracy,  33  How.  St.  Tr.  689;  mony  with  great  caution  and  not  re- 

U.  S.  V.  Flemming,  18  Fed.  Rep.  907  ;  gard   it  as  worthy   of  credit    without 

U.  S.  T.  Neverson,  i  Mackey  (D.  C.)  corroboration  by  other  evidence  ma- 

152;  U.  S.  V,  Bicksler,  i   Mackey  (D.  terial  to  the  issue  before  them."   Judge 

C.)  341;   Slate  V,  Stebbins,  29  Conn.  Taylor    also    says:  **  It    is    true  that 

463;  79  Am.  Dec.  223;  State  v.  Wil-  judges  in  their  discretion  generally  ad- 

liamson,  42  Conn.  261;  Com.  r.  Holmes,  vise  a  jury  not  to  convict  a  prisoner 

127  Mass.  42a;  Collins  v.  People,  98  upon  the  testimony  of  an  accomplice 

111.  584;    38  Am.  Rep.  105;   State  v.  alone,  and   although  the  adoption  of 

Jackson,  106  Mo.  174.    See  supra^  this  this  practice  will  not  be  enforced  by  a 

title,  Credibility^  subtit.    Accomplices ^  court  of  review,  its  omission  will,  io 

where  the  rule  is  stated  and  many  other  most  cases,   be    deemed    a  neglect  of 

cases  are  cited.  duty  on  the  part  of  a  judge."    i  Tayl* 

2.  Rex  V,  Wilkes,  7  C.  &  P.  272;  32  Ev.,  §  967.     Citing  Rex  v.  Barnard,  i 

E.  C.  L.  507;  Rex  V.  Barnard,  i  C.  &  P.  C.   &  P.  88 ;   1 1  E.  C.  L.  324 ;  Rex  ?'• 

88;  II   E.  C.  L.  324;  Rex  v.  Jones,  2  Wilkes,  7  C.  &  P.  272;  32  E.  C.  L.  507. 

Campb.  131;  Rex  T'.  Atwood,  i  Leach  4.  Reg.  v,  Boyes,  i  B.  &  S.  311 ;  loi 

C.  C. 464;  Reg.  t;.  Farler,  8  C.  &  P.  106;  E.  C.  L.  311;  Com.  v.   Holmes,   127 

34  E.  C.  L.  314;  Rex  V,  Noakes,  5  C.  &  Mass.  424 ;  Com.  v.  Chase,   147  Mass. 

P.  326;  24  E.  (J.  L.  342;  Rex  V.  Addis,  599;  Cheatham  v.  State,  67  Miss.  335: 

6  C.  &  P.  388 ;  25  E.  C.  L.  452  ;  Reg.  v,  19  Am.  St.  Rep.  310.    See  also  Rex  v, 

Boyes,  i  B.  &  S.  311 ;  loi  E.  C.  L.  311;  Jones,  2  Campb.  132 ;  Rex  v,  Durham, 

30  L.  J.  Q^  B.  301;  Rex  v,  Gallagher,  15  i  Leach  C.  C.  478. 

Cox  C.  C.  289;  Reg.  V.  Dunne,  5  Cox  5.  i  Tayl.  Ev.,  ^967;  U.  S.  r.  Sykes, 

C.   C.  507 ;   Com.   v.   Price,  10  Gray  58  Fed.  Rep.  1004. 
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provided  by  statute  that  a  conviction  cannot  be  had  upon  the 
testimony  of  an  accomplice,  unless  it  is  corroborated  by  other  evi- 
dence in  some  material,  matter  tending  directly  to  connect  the 
prisoner  with  the  crime  charged,  thus  substantially  enacting  into 
a  positive  rule  of  law  the  instruction  which  was  usually  given  to 
the  jury  at  common  law.* 

Where  it  appears  from  the  evidence  that  a  witness  for  the  pros- 
ecution is  an  accomplice  of  the  defendant,  it  is  the  duty  of  the 
court  to  instruct  the  jury  touching  the  weight  of  his  testimony.* 

(3)  Who  Are  Accomplices, — Under  a  statute  requiring  corrobora^ 
tion  of  accomplices,  it  has  been  held  that  the  term  applies  not 
only  to  technical  accomplices  but  to  all  witnesses  who  ^x^partici' 
pes  criminiSy  whether  as  principals  or  accessories.'  But  the  rule 
does  not  apply  to  detectives  and  spies,  however  much  their  con- 

1.  Burney  v.  State,  87  Ala.  80;  Mar-  2.  Wicks  v.  State,  28  Tex.  App,  448; 
ler  V,  State,  67  Ala.  55;  42  Am.  Rep.  Stone  v.  State,  22  Tex.  App.  185;  Hines 
95;  Lumpkin  v.  State,  68  Ala.  56;  Peo-  n.  State,  27  Tex.  App.  104. 
pie  V.  Melvane,  39  Cal.  614;  People  r.  But  where  the  prosecution  does  not 
Ames,  39  Cal.  403;  People  v.  Clough,  rely  wholly  on  the  testimony  of  an  ac- 
73  Cal.  348;  People  v,  Strybe  (Cal.  complice  to  connect  the  accused  with 
1S94),  36  Pac.  Rep.  3;  People  v,  Cloon-  the  offense,  it  is  not  incumbent  on  the 
an,  50  Cal.  449;  State  v.  Schlagel,  19  court  without  request  to  instruct  the 
Iowa  169;  Johnson  v.  State,  4  Greene  jury  touching  corroboration.  Robin- 
(lowa)  65 ;  State  %\  Upton,  5  Iowa  465;  son  v.  State,  84  Ga.  674. 
Bernhard  v.  State,  76  Ga.  13;  State  v.  Mere  knowledge  on  the  part  of  the 
Quinlan,  40  Minn.  55;  People  t/.  0*Neil,  witness  that  the  defendant  committed 
109  N.  Y.  251,  affirming  48  Hun  (N.  the  crime,  though  he  remain  silent  on 
Y.)  46;  People  V,  Williams,  29  Hun  (N.  the  subject,  does  not  call  for  an  instruc- 
Y.)  522;  People  r.  Bos  worth,  64  Hun  tion  concerning  the  weight  of  an  ac• 
(N.  Y.)75;  People  z'.  Courtney,  aSHun  complice's  testimony.  Smith  v.  State, 
(N.  Y.)  580;  People  v.  Ryland,  28  Hun  28  Tex.  App.  ^09;  O'Connor  v.  State, 
(N.  Y.)  568;  Cox  V.  Com.,  125  Pa.  St.  28  Tex.  App.  288;  Chumley  v.  State,  28 
94;  Smith  V.  Com.  (Ky.  1891),*  17  S.  W.  Tex.  App.  87;  Rhodes  v.  State,  11  Tex. 
Kep.  182 ;  Bowling  v.  Com.,  79  Ky .  604;  App.  563;  overruled^  on  other  grounds, 
Craft  V.  Com.,  €q  Ky.  349;  Irvin  v,  in  Nolen  v.  State,  14  Tex.  App.  480; 
State,  1  Tex.  App.  301 ;  Wright  v.  State,  46  Am.  Rep.  247;  Green  v.  State,  51 
43  Tex.  170;  Hauck  v.  State,  i  Tex.  Ark.  189;  Edmonson  v.  State,  51  Ark. 
App.  361 ;  Hasselmeyer  v.  State,  i  Tex.  115;  State  v,  Roberts,  15  Oregon  187. 
App.  701 ;  Nourse  V.  State,  2  Tex.  App.  8.  Irvin  v.  State,  i  Tex.  App.  301; 
316;  Sweat  V.  State,  4  Tex.  App.  624;  Nourse  v.  State,  2  Tex.  App.  317; 
Tooney  v.  State,  5  Tex.  App.  193;  Barrara  v.  State,  42  Tex.  260;  Williams 
Brown  v.  State,  6  Tex.  App.  313;  Lock-  v.  State,  42  Tex.  392 ;  Davis  v.  State,  2 
hart  V,  State,  29  Tex.  App.  35;  Rogue-  Tex.  App.  605;  Jones  i'.  State,  3  Tex. 
more  v.  State,  ao  Tex.  App.  55 ;  Stouard  App.  579 ;  Roach  v.  State,  4  Tex.  App. 
v.  State,  27Tex.  App.  i;  Bdchannan  V.  46;  Ham  v.  State,  4  Tex.  App.  675; 
State  (Tex.  Crim.  App.  1894),  24  S.  W.  Smith  v.  State,  15  Tex.  App.  51*1; 
Rep.  895;  Clark  v.  State  (Tex.  App.  House  v.  State,  16  Tex.  App.  33; 
1891),  17  S.  W.  Rep.  1089;  Blanchette  Hornsberger  v.  State,  19  Tex.  App. 
V,  State,  29  Tex,  App.  46;  Lopez  v,  335. 

State,  34  Tex.  133;   Davis  v.  State,  2  One  who  is  in    partnership  with  a 

Tex.  App.  588;  Koach  v.  State,  4  Tex.  gambler,  shares  his  winnings  and  los- 

App.  46;  Miller  v.  State,  4  Tex.  App.  ings,  and  loans  him  money  to  bet,  is  an 

251;  Powell  V,  State,  15  Tex.  App.  441;  accomplice  of  his.     English  xk  State,  35 

Dunn  V.  State,  15  Tex.  App.  560;  Mc-  Ala.  428. 

Nealley  f.  State  (Wyoming,  1894),  36  In  Uiah^  it  has  been   held  that  an 

Pac.  Rep.  834 ;   People  v,  Chad  wick,  7  accessory  after  the  fact  is  not  an  accom- 

Utah  134.  plice  of  the  principal  offender,  within 
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diict  may  affect  their  credibility.*  Persons  who  are  present  at  a 
prize  fight,  though  guilty  of  an  offense,  are  not  accomplices  of 
the  principal  actors.*  Upon  a  prosecution  for  giving  a  bribe,  the 
person  bribed  is  not  an  accomplice  of  the  defendant  in  such  a 
sense  as  to  require  corroboration.*  Neither  is  a  prisoner  who 
broke  jail  an  accomplice  of  the  person  who  assisted  him  to  es- 
cape.* A  receiver  of  stolen  goods  is  an  accomplice  of  the  thief 
who  stole  them,  within  the  meaning  of  this  rule  ;*  but  one  who 
buys  intoxicating  liquor  sold  in  violation  of  law  is  not  an  accom- 
plice of  the  vendor.* 

On  the  trial  of  an  indictment  for  procuring  an  abortion,  the 
patient  is  not  technically  an  accomplice  and  the  rule  requiring 
corroboration  of  accomplices  does  not  strictly  apply  to  her.^  In 
a  prosecution  for  incest,  the  female  is  deemed  equally  guilty  with 
the  male  if  she  knowingly  and  willfully  unites  with  him  in  the 
commission  of  the  crime.  Consequently,  her  testimony  ought  to 
be  corroborated  in  order  to  convict  him.®  So,  also,  persons  who 
by  mutual  consent  commit  the  crime  against  nature  are  accom- 
plices and  neither  should  be  convicted  on  the  unsupported  testi- 
mony of  the  other.*  Whether  or  not  a  witness  is  an  accom- 
plice, is  a  question  of  fact  for  the  jury.*®  But  it  is  not  neces- 
sary that  such  fact  be  established  beyond  a  reasonable  doubt,^^ 
though  the  jury  should   be  reasonably  satisfied  that  he  is  an 

the   meaning  of  the  statute  requiring  within  the  meaning  of  the  statute  in 

corroboration.     People  v.  Chadwick,  7  that   state   requiring  corroboration  of 

Utah  134.  accomplices.    Harris  v.  State,  7  Let 

1.  People  V.  Bolanger,  71  Cal.   17;  (Tenn.)  134. 

People  V,  Farrell,  30  Cal.  316;   People  6.  Com.  v.  Downing,  4  Gray  (Mass.) 

V.  Molins  (General   Sessions),  10  N.  39 ;  Com.  v.  Willard,  22  Pick.  (Mass.) 

Y.  Supp.  130;  State  v,  Beaucleigh,  92  476;  State  v.  Hoxsie,  15  R.  1. 1;2  Am. 

Mo.  490;   Reg.  r.  MuUins,  3  Cox  C.  St.  Rep.  838;   People  v.  Smith,  28  Hun 

C.  526.  (N.  Y.)  ,626;  affirmed^  on  the  opinion 

One  who  goes  to  a  house  kept  for  the  of  the  general  term,  92  N.  Y.  665. 

purposing  of  gambling  and  engages  in  T.  Com.  v.  Wood,  1 1  Gray  (Mass.) 

the  gaming  for  the  express  purpose  of  85;  Com.  v,  Boynton,  xi6  Mass.  345; 

appearing  as    a    witness    against   the  Com.  v,  FoUansbee,  155  Mass.  274. 

proprietor,  is  not  an  accomplice.  Com.  And  in  such  case  it  cannot  be  aid, 

V.  Baker,  155  Mass.  287.  See  also  supra,  as  a  matter  of  law,  that  a  third  person 

this  title.  Credibility^  subtit.    Detect-  who  procured  ether,  which  the  defcnd- 

ives  and  Informers,  ant  administered  to  the  patient,  is  an 

2.  Rex  V.  Hargrave,  5  C.  &  P.  170;  accomplice,  where  it  does  not  appear 
24  E.  C.  L.  260.  that  such  person  knew  the  purpose  for 

8.  Reg.  V.  Boyes,  i  B.  &  S.  311 ;  101  which  the  ether  was  to  be  used.    Com. 

E.  C.  L.  311.  V.  FoUansbee,  155  Mass.  274. 

4.  Ash  V.  State,  8x  Ala.  76.  8.  Blanchette  v,  Sute,  29  Tex.  App- 

5.  Rex  V.  Moores,  7  C.  &  P.  270;  32  47;  Mercer  v.  State,  17  Tex.  App.452; 

E.  C.  L.  507;  Rex  r.  Wells,  M.  &  M.  Dodson  v.  State,  24  Tex.  App.  5M't 
326;  22  E.  C.  L.  324;  Reg.  V.  Robinson,  Freeman  v.  State,  11  Tex.  App. 92;  4® 
4  F.  &  F.  43:  Reg.  V.  Pratt,  4  F.  &.     Am.  Rep.  787. 

F.  315.  •.  Reg.  V.  Jellyman,  8  C.  &  P-  6o4» 
In  Tennessee,  it  has  been  held  that     34  E.  C.  L.  547. 

the  receiver  of  stolen  goods  is  guilty  of        10.  Com.  v.  Glover,  in  Ma8S.40K 
a  substantive  offense  and  is  neither  an     Com.  7'.  Ford,  in  Mass.  394. 
accomplice  nor  accessory  of  the  thief,        11.  Com.  v.  Ford,  in  Mass.  394- 
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accomplice  before  rejecting  his  testimony  for  the  want  of  corrob- 
oration.* 

(4)  Sufficiency  of  Corroborating  Evidence, — It  is  not  necessary 
that  an  accomplice  be  corroborated  upon  every  fact  to  which  he 
swears,  for,  if  this  were  required,  there  would  be  no  necessity  for 
calling  him  as  a  witness.^  Neither  is  it  necessary  that  he  be  cor- 
roborated by  the  direct  testimony  of  other  witnesses ;  circumstan- 
tial evidence  is  sufficient,  if  it  is  material  and  tends  to  connect 
the  prisoner  with  the  crime  charged.*  It  is,  however,  necessary 
that  the  corroborating  evidence  be  upon  some  part  of  the  testi- 
mony which  is  material  to  the  issue,^  and  it  must  also  tend  to 
show  that  the  defendant  committed  the  crime  charged  in  the  in- 
dictment. It  may  be  laid  down  as  a  general  principle  th^t  it  is 
not  a  sufficient  corroboration  to  prove  that  an  offense  was  in 
fact  committed   in   the   manner  described  by  .  the   accomplice,^ 

1.  Childress  v.  State,  86  Ala.  77 ;  and  not  to  the  taking  of  the  coat. 
Mines  v.  State,  27  Tex.  App.  104.  Malachi  v.  State,  89  Ala.  134. 

2.  U.  S.  V.  Reeves,  38  Fed.  Rep.  404;  4.  Com.  v.  Bosworth,  32  Pick. 
U.  S.  V.  Ybanez,  53  Fed.  Rep.  540 ;  U.  (Mass.)  397;  Com.  r^  Holmes,  127 
S.  V.  Howell,  56  Fed.  Rep.  21 ;  U.  S.  v,  Mass.  424;  Com.  v.  Chase,  147  Mass. 
Lancaster,  44  Fed.  Rep.  896;  People  v.  599. 


Ogle,  104  N.  Y.  511 ;  People  v.  Kunz,        *'_R?x  v.   Webb,  6  C.  &  P.   595;  25 

556;  Reg.  V,  Dvke,  8  C. 
3.  People  V,  Elliott,  106  N.  Y.  288;     261;  34  E.  C.  L.  381 ;  Kelsey's  Case,  2 


73  Cal.  313.  E.  C.  L.  556;  Reg.  v.  Dyke,  8  C.  &  P. 


People  V.  Kerr  (Oyer  &  T.  Ct.),  6  N.  Lew.  45 ;  Rex  v.  Addis,  6  C.  &  P.  388; 

Y.  Supp.  674;  People  v.  Christian,  78  25  E.  C.  L.  452 ;  Reg.  v.  Farler,  8  C.  & 

Hun  (N.  Y.)  28;  People  v.  Wiley  (Su-  P.  106;  34  E.  C.  L.  314;  Rex  v.  Wilkes, 

preme  Ct.),  20  N.  Y.  Supp.  445;  Peo-  7  C.  &  P.  272;  32  E.  C.  L.  507;  Reg.  v. 

pie  V.  Grundell,  75  Cal.  305 ;  Pritchett  Mullins,  3  Cox  C.  C.  526;  Keg.  v  Rob- 

V.  State,  9a  Ga.  33;  State  v.  Townsend,  inson,  4  F.  &  F.  43 ;  State  v.  Miller,  100 

10  Oregon  213 ;  Fort  v.  State,  53  Ark.  Mo.  606;    State  v.  Chyo   Chiagk,  92 

180;  State  V.  Russell  (Iowa,  1894),   58  Mo.  395;  People  t^.  Clough,  73  Cal. 348; 

N.  W.  Rep.  890;  State  v.  Stanley,  48  People  v.  Smith,  98   Cal.   318;  People 

Iowa  321;  Morrow  r.  State  (Tex.  C rim.  v.  Thompson,  50  Cal.  480;  Burney  f. 

App.  1894),  36  S.  W.  Rep.  395;  State  State,  87  Ala.  80;  Vaughan  v.   State, 

V.  Jackson,  106  Mo.  174;  Com.r.  Drake,  58  Ark.  353;  People  v.  Elliott,  106  N. 

124  Mass.  21;  State  r.  Smalls,  11   S.  Y.  288 ;  People  v.  Ogle,  104N.  Y.  511; 

Car.  262;  State  r.  Ford,  3  Strobh.  (S.  People  r.  Everhardt,   104  N.   Y.   591; 

Car.)  517,  note;  Hester  v.  Com.,  85  Pa.  People  t-.  White,  62  Hun  (N.  Y.)  114: 

St.  139.  People  V,  Bosworth,  64  Hun  (N.  Y.) 

Possession  of  stolen  goods  not  satis-  75;  Cox  v.  Com.,  135  Pa.  St.  94;  Hester 

factorily  accounted  for  is  sufficient  cor-  v.  Com.,  85  Pa.  St.  139;  Conway   v. 

roborating  evidence.     Reg.  v,  Birkett,  State  (Tex.  Crim.  App.  1894),  36  S.  W. 

8  C.  &  P.  733;  34  E.  C.  L.  608;  Bos-  Rep.  401 ;  Smith  r.  Com.  (Ky.  1891), 

well  V.  State,  92  Ga.  581 ;  People  v.  17  S.  W.  Rep.  183;  State  v,  Howard,  32 

Grundell,    75    Cal.    301;    Morrow    r.  Vt.  403;  State  v.  Russell  (Iowa,  1894), 

State  (Tex.  Crim.  App.  1894),  26  S.  W.  58  >f.  W.  Rep.  890;  Hughes  v.  State, 

Rep.  395;  Jernigan  v.  State,  10  Tex.  58  Miss.  355. 

App.  546.     See  also  Smith  v.  State,  59         In  Reg.  v.  Farler,  8  C.  &  P.  106;  34 

Ala.   104;  Ford  v.  State,  70  Ga.  722;  E.  C.  L.  314,  Lord  Abinger  instructed 

Pritchett  V,  State,  92  Ga.  33;  Roberts  the  jury  as  follows:  '*  It  is  a  practice 

V,  State,  80  Ga.  773.  which  deserves  all  the  reverence  of  law 

That  the   coat  of  a  murdered  man  that  judges  have  uniformly  told  juries 

was  found  in  the  possession  of  the  per-  that  they  ought  not  to  pay  any  respect 

son  accused  of  killing  him,  is  proper  to  the  testimony  of  an  accomplice,  un- 

corroborating  evidence,  though  the  ac-  less  the  accomplice  is  corroborated  in 

complice  testified  only  to  the  killing  some  material  circumstance.     Now,  in 
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unless  proof  of  the  corpus  delicti  necessarily  involves  the  defend- 
ant's connection  with  the  crime.* 

The  practice  requiring  corroboration  of  the  testimony  of  one 
accomplice,  applies  where  two  or  more  are  called  to  testify,  be- 
cause one  accomplice  cannot  corroborate  another.*    And  it  has 


my  opinion,  that  corroboration  ought  It  is  no  confirmation  of  a  thief  that 

to  consist  in  some  circumstance  that  af-  the  stolen  property  was  found  on  the 

fects  the  identity  of  the  party  accused,  premises  of  the  person  charged  as  re- 

A  man  who  has  been  guilty  of  a  crime  ceiver,  for  the  thief  may  have  placed 

himself,  will  always  be  able  to  relate  the  goods  there  himself/ Reg.  v.  Pratt, 

the  facts  of  the  case,  and  if  the  coniir-  ^  F.  &  F.  315 ;  Reg.  v,  Robinson,  4  F. 

mation  be  only  on  the  truth  of  that  his-  &  F.  43. 

tory,  without  identifying  the  persons,  The  fact  that  the  accused  has  told 
that  is  really  no  corroboration  at  all.  If  suspicious  lies  about  the  crime  is  not 
a  man  was  to  break  open  a  house,  and  sufficient  to  corroborate  the  testimonj 
put  a  knife  to  your  throat  and  steal  of  an  accomplice.  People  v.  Keening, 
your  propert}',  it  would  be  no  corrobo-  99  Cal.  574  ;  Buchannan  v.  State  (Tex. 
ration  that  he  had  stated  all  the  facts  Crim.  A  pp.  1894),  24  S.  W.  Rep.  895. 
correctly,  that  he  had  described  how  the  A  confession  by  the  accused,  sup- 
person  did  put  the  knife  to  the  throat,and  ported  by  evidence  of  the  corpus  delicti, 
did  steal  the  property.  It  would  not  at  all  sutKciently  corroborates  the  evidence 
tend  to  show  that  the  party  accused  par-  of  an  accomplice.  Schaefer  v.  State, 
ticipatedin  it.  Here  you  find  that  the  93  Ga.  177;  Schoenfeldt  t*.  State,  30 
prisoner  and  the  accomplice  are  seen  Tex.  App.  695.  See  also  Partee  v.  State, 
together  at  the  house  of  the  landlord.  67  Ga.  570;  Territory  v.  Mahaffey,  3 
Now,  look  at  his  evidence.  If  they  Mont.  112;  People  v.  Cleveland,  49 
were  seen  togetherunder  circumstances  Cal.  578;  People  v.  Zimmerman  (Cal.), 
that  were  extraordinary,  and  where  the  3  West  Coast  Rep.  59W 
prisoner  was  not  likely  to  be,  unless  The  fact  that  the  prisoner  was  seen 
there  were  concert,  it  might  be  some-  in  the  neighborhood  about  the  time  the 
thing ;  but  he  lives  within  one  hundred  crime  was  committed  is  not  sufficient 
and  fifty  yards,  and  there  is  nothing  to  corroborate  the  testimony  of  an  ac- 
extraordinary  in  his  being  there,  and  complice,  Reg.  v.  Farler,  8  C  &  P« 
he  left  when  they  were  shutting  up  the  106;  34  E.  C.  L.  314;  State  :•.  Odell,8 
house.  Therefore,  it  is  perfectly  nat-  Oregon  30;  unless  the  defense  is  an 
ural  that  he  should  have  been  there  and  a/ibi.  Territory  v.  Kinney  (N.  Mex.), 
left  when  he  did.  The  single  circum-  i  West  Coast  Rep.  Sox. 
stance  is  that  the  prisoner  was  seen  in  1.  People  v.  O'Neil,  109  N.  Y.  351; 
a  house  which  he  frequents,  where  he  People  v,  Jaehne,  103  N.  Y.  182. 
may  be  seen  once  or  twice  a  week,  and  2.  Rex  v.  Noakes,  5  C.  d  P*  326; 
there  the  case  ends  against  him.  All  the  Reg.  v.  Stubbs,  Dears.  C.  C.  555;  7  Cox 
rest  depends  upon  the  evidence  of  the  C.  C.  48;  Reg.  v.  Magill,  Ir.  Cir.  Rep. 
accomplice.  The  danger  is  that  when  418 ;  Reg.  v.  MuUins,  3  Cox  C.  C.  526; 
a  man  is  fixed,  and  knows  that  his  own  Johnson  t'.  State,  4  Greene  (Iowa)  65; 
guilt  is  detected,  he  purchases  impunity  Gonzales  7*.  State,  9  Tex.  App.  374- 
by  falsely  accusing  others.  I  would  Under  the  Texas  statute  it  is  held 
suggest  to  you  that  the  circumstances  that  where  two  or  more  accomplices 
are  too  slight  to  justify  you  in  acting  on  testify  against  the  accused  the  court 
this  evidence.''  should  instruct  the  jury  that  one  ac- 
There  are  some  expressions  to  the  complice  cannot  corroborate  another, 
contrary  in  earlier  cases  ;  but  it  seems  McConnell  v.  State  (Tex.  App.  1893), 
that  all  those  cases  reallj'  decide  is  that  18  S.  W.  Rep.  645 ;  Whitlow  r.  State 
there  is  no  rule  of  law  preventing  the  (Tex,  App.  1892),  18  S.  W.  Rep.  865. 
conviction  of  a  prisoner  upon  the  un-  Where  three  confederates  in  crime 
supported  testimony  of  an  accomplice,  made  separate  statements  without  anj 
Rex  v.  Jones,  2  Campb.  132;  Rex  v.  knowledge  or  collusion  tuier  sese^  wd 
Dawber,  3  Stark.  34 ;  14  E.  C.  L.  153;  the  three  statements  were  in  all  material 
Rex  t;.  Hastings,  7  C.  &  P.  152;  32  E.  respects  identical, it  was  held  that  proof 
C.  L.  475.  of  this  fact  was  sufficient  corroboration 
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been  held  that  the  wife  of  an  accomplice  cannot  corroborate  him;^ 
but  the  trend  of  American  authority  is  in  support  of  the  contrary 
rule.*  Where  several  prisoners  are  on  trial  for  the  same  offense, 
evidence  in  corroboration  of  an  accomplice  tending  to  connect 
one  of  them  with  the  crime  charged  should  not  be  taken  as  a  suf> 
ficient  corroboration  against  the  others.  The  corroboration  must 
extend  to  all  of  them  before  they  can  all  be  convicted  * 

(5)  In  Trials  for  Misdemeanors. — It  was  at  one  time  contended 
that  the  practice  of  requiring  confirmation  did  not  extend  to 
cases  of  misdemeanors.^  But  it  has  been  said  that  there  is  no 
sound  reason  for  such  distinction,  and  if  it  ever  prevailed  it  no 
longer  exists,*  though  the  amount  of  corroboration  required  may 
depend,  to  some  extent,  on  the  nature  and  circumstances  of  the 
crime  and  the  degree  of  moral  obliquity  to  be  presumed  from  its 
commission.®  The  rule,  however,  does  not  apply  in  civil  actions 
growing  out  of  conspiracies  to  commit  fraud.''  Nor  is  it  applicable 

of  one  of  them  who  appeared  as  a  wit-  in  Rex  v.  Wilkes,  7  C.  &  P.  272;  32  £. 

ness   for    the    prosecution.      U.   S.   v.  C.  L.  507 ;  in  Rex  r.  Fletcher,  2    Lew. 

Lancaster,  44  Fed.  Rep.  896.  45,  note,  and  in  Reg.  v.  Jenkins,  i  Cox 

1.  Rex  V.  Neal,  7  C.  &  P.  168;  33    E.  C.  C.  177;  Lord  Abinger  in  Reg.  v, 

C.  L.  481.  Farler,  8  C.  &  P.  106;  34  E.  C.  L.  314; 

a.  Woods  V.    State,  76   Ala.  35 ;  52  Gurney,  B.,  in  Reg.  r.  Dyke,  8  C.  &  P. 

Am.  Rep.  315  ;  Edmonson  v.  State,  51  261 ;  34  E.  C.    L.  381;   Jervis,    C.  J., 

Ark.  115;  State  v.  Moore,  25  Iowa  128;  Parke,  B.,  and  Creswell,  T.,  in  Reg.  v. 

95  Am.  Dec.  176;  State  r.  Mclntire,  58  Stubbs,  7    Cox    C.   C.  48;   Dears.   C. 

Iowa  572 ;  Haskins  v.  People,  16  N.  Y.  C.  555. 

344;  Dill   V.  State,  i    Tex.  App.  278.        4.  Gibbs,  Attorney  General,  in  Rex 

See  also  U.  S.  v.  Horn,  5  Blatchf.  (U.  v,  Jones,  31  How.  St.  Tr.  315;  Truss  v. 

S.)   102;  Askea  v.  State,  75  Ga.  356;  State,  13  Lea  (Tenn.)3ii. 
Adams  v.  State,  28  Fla.  511.  5.  2  Phil.  Ev.  112;  i  Tayl.  Ev.,  §966, 

3.  Reg.  V.  Jenkins,  i  Cox  C.  C.  177;  both  citing  Reg.   v:  Farler,  8  C.  &  P. 

Rex  V.  Moores,  7  C.  &  P.  270;  32  E.  C.  106;  34  E.  C.  L.  314,  where  Lord  Ab- 

L.507;Rex  v.  Wells,M.&  M.326;22  E.  inger  required  corroborating  evidence 

C.  L«  324  ;  Rex  v.  Field,  Dick.  Q.  S.  520.  to  support  the  testimony  of  an  accom- 

In  Com.  V.  Holmes,  127  Mass.  431,  plice  in  a  trial  for  a  mi8demeam>r.     To 

Gray,  C.  J.,  said:  "In  1829,   where  the  the  same  effect  are  U.  S.  v.  Smith,  2 

testimony  of  an  accomplice  was  con-  Bond  (U.  S.)  323,  and  State  v.  Davis, 

firmed  as  to  an  accessory  but  not  as  to  38  Ark.  581. 

the  principal,  Mr.  Justice  Littiedale  In  Georgia ^  it  is  provided  by  statute 
directed  an  acquittal  of  both.  Rex  v.  that  no  convietion  of  a  felony  can  be 
Wells,  M.  &  M.  326;  22  E.  C.  L.  324.  had  upon  the  unsupported  testimony' 
And  for  the  past  fifty  years,  it  has  been  of  an  accomplice,  but  it  is  held  in  that 
the  usual  practice  of  English  judges  at  state  that  the  uncorroborated  testimony 
nisi  frius  to  advise  the  jury  that  the  of  an  accomplice  is  sufficient  to  convict 
corroboration  of  the  testimony  of  an  of  a  misdemeanor;  this  statutory  pro- 
accomplice  ought  to  be  of  facts  going  vision  not  applying  to  such  cases. 
to  prove  the  guilt  of  the  defendant,  and  Parsons  v.  State,  43  Ga.  197;  Crisson  v. 
that  corroboration  as  to  the  guilt  of  State,  51  Ga.  597;  Porter  t;.  State,  76 
one  defendant  only  would  not  justify  Ga.  659;  Rountree  v.  State,  88  Ga.  457. 
the  conviction  of  another."  Citing  And  the  rule  is  the  same  in  Alabama. 
Vaughan,  B.,  in  Rex  v.  Field,  Dick.  c£,  Moses  v.  State,  58  Ala.  117;  Hart  r. 
S.  530;  Patterson,  J.,  in  Rex  v.  Addis,  State,  40  Ala.  32;  88  Am.  Dec.  752. 
6  U.  &  P.  388;  35  E.  C.  L.  452,  and  in  6.  Rex  v,  Jarvis,  2  M.  &  Rob.  40; 
Kelsey's  Case,  2  Lew.  45;  Williams,  Rex  t;.  Cramp,  14  Cox  C.  C.  390;  U. 
J.,  in  Rex  v.  Webb,  6  C.  &  P.  595;  25  S.  v.  Harries,  2  Bond  (U.  S.)  317. 
E.  C.  L.  556;  Alderson,  B.,  in  Rex  v.  T.  Kalckhoff  v,  Zoehrlaut,  43  Wis. 
Moores,  7  C.  &  P.  270 ;  32  E.  C.  L.  507;  370. 
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in  actions  to  recover  penalties  and  forfeitures  suffered  by  rea- 
son of  the  commission  of  misdemeanors  ;^  though  in  such  cases 
the  credibility  of  witnesses  may  be  seriously  impaired  by  their 
known  complicity  with  the  parties  from  whom  the  forfeitures  are 
sought  to  be  recovered.* 

b.  Where  the  Testimony  of  One  Witness  Is  Insuffi- 
cient— (i)  Treason. — At  common  law,  treason  and  misprision  of 
treason  were  sufficiently  proved  by  one  credible  witness,*  but  it 
has  been  deemed  wise  to  change  this  rule  by  statute.  In  England, 
the  statutory  rule  is  that  no  person  shall  be  indicted,  tried,  or 
attainted  of  high  treason,  or  misprision  of  high  treason,  but  upon 
the  oaths  of  two  lawful  witnesses,  either  both  to  the  same  overt 
act  or  one  of  them  to  one,  and  another  of  them  to  another,  overt 
act  of  the  same  treason,  unless  he  shall  willingly,  and  without 
violence,  in  open  court  confess  the  same.*  An  exception  is  made 
in  case  of  the  assassination  of  the  Queen,  or  an  attempt  to  take 
her  life  or  to  do  her  bodily  harm.  In  such  case,  the  prisoner  is 
to  be  tried  by  the  rules  of  evidence  applicable  to  trials  for  mur- 
der, though  upon  conviction  he  shall  suffer  the  penalties  of  high 
treason.*  Though  the  treason  itself  must  be  proved  by  two  wit- 
nesses, yet  a  collateral  fact  not  tending  to  the  proof  of  an  overt 
act  of  treason  may  be  proved  by  one  witness  only.®  For  exam- 
ple, if  the  defendant  pleads  alienage  as  a  defense,  the  statute 
does  not  require  the  testimony  of  two  witnesses  to  prove  that  he 
is  a  British  subject.'' 

It  is  clear,  from  the  language  of  the  statute,  that  if  the  prisoner, 
when  arraigned,  makes  a  voluntary  confession  in  open  court,  there 
is  no  necessity  for  further  proof  of  his  guilt.®  And  it  seems  that 
confessions  of  overt  acts  made  before  examining  magistrates  are 
admissible  against  the  prisoner  as  evidence  in  chief,  if  they 
are  proved  by  two  lawful  witnesses  ;•  and  such  confessions  are 

1.  M*Clory  v,  Wright,  lo  Ir.  C.  L.  different  treasons.  Lord  Stafford's 
R.  514;  Magee  v,  Mark,  11  Ir.  C.  L.  R.  Case,  T.  Rajm.  407.  See  also  Case  of 
449.  the  Regicides,  Kel.  9;  i  East  P.  C  idg; 

2.  U.S.  V.  One  Distillery,  2  Bond  Deacon's  Case,  Post.  9 ;  i  East  P.  C. 
(U.S.)  399.                              "  130;    18    How.   St.  Tr.    266;    Layer's 

S.  I  Ta>l.  Ev.,  §  952,  citing  Foster  C.  Case,  6  St.  Tr.  614;  16  How.  St.  Tr. 

L.  233;  McNally  Ev.  31 ;  Rex  v.  Clare,  220;  Rex  v,  Jellias,  i  East  P.  C.  130; 

28  How.  St.  Tr.  887,  924;  Woodbeck  v,  Gavan's  Case,   2    St  Tr.  873  ;   i    East 

Keller,  6  Cow.  (N.  Y.)  120.  P.  C.  130. 

4.  Stat.  7  Wm.  III.,  ch.  3.  This  rule  applies  as  well  to  the  find- 

This    rule    has    been    extended     to  ing  of  the  indictment  by  the  grand  jury 

Ireland,  also,  by  Stat,  i  &  2  Geo.  IV.,  as  to  the  trial  itself  in'  open  court.    1 

ch.  24.                  *  East  P.  C.  128. 

Stats.    I    Edw.    VI.,  ch.    12,  and  5  6.  39  &  40  Geo.  III.,  ch.  93;  i  &  3 

Edw.    VI.,   ch.    II,    contain    substan-  Geo.  IV.,  ch.  24,  §  2;  5  &  6  Vict,  ch. 

tially    the     same     provision.      Under  51,  ^  i. 

these  statutes,  it  was  held  that  a  '  6.  i  East  P.  C.  130;  i  Tayl.Ev.^^QSS- 
person  might  be  convicted  of  high  T.  Vaughan's  Case,  5  St.  Tr.  38;  2 
treason  upon  the  testimony  of  two  wit-  Salk.634;  Rex  v.  Smith,  i  East  P.  C.  13a 
nesses  who  testified  to  separate  overt  8.  x  East  P.  C.  131. 
acts  of  the  same  treason,  but  not  when  •.  Francia's  Case,  i  East  P.  C.  133; 
they  testified  to  separate  overt  acts  of  Greg's  Case,  i  East  P.C.  134;  14  How. 
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admissible  in  confirmation  of  witnesses  who  testify  directly  to 
overt  acts,  though  they  be  proved  by  one  witness  only.' 

It  is  provided  in  the  constitution  of  the  United  States  that  no 
person  shall  be  convicted  of  treason  unless  on  the  testimony  of 
two  witnesses  to  the  same  overt  act,  or  on  confession  in  open 
court  *  And  as  early  as  the  year  1778,  it  was  held  in  the  State  of 
Pennsylvania  that  the  prisoner's  confession  proved  by  two  wit- 
nesses was  not  alone  sufficient  to  convict  him,  though  where  an 
overt  act  was  proved  the  confession  might  be  received  as  corrob- 
orating evidence.* 

(2)  Perjury, — In  a  prosecution  for  perjury,  the  evidence  of  one 
witness  is  not  sufficient  to  warrant  a  conviction,  as  in  such  case 
there  is  only  one  oath  against  another.*  Indeed  it  appears  to 
have  been  thought  at  one  time  that  two  witnesses  were  necessary 
to  a  conviction.*^  But,  upon  principle  and  authority,  the  true  rule  is 
that  to  prove  the  falsity  of  the  statement  upon  which  perjury  is 
charged,  the  testimony  of  two  witnesses  is  necessary,  or  that  of 
one  credible  witness  supported  by  such  corroborating  circumstances 
as  make  the  evidence  for  the  prosecution  sufficient  at  least  to 
overcome  the  oath  of  the  defendant,  and  the  legal  presumption 
of  his  innocence.*  This  rule  applies  only  to  the  proof  of  the  fals- 
ity of  the  matter  upon  which  perjury  is  charged;  other  facts,  such 
as  the  holding  of  the  court,  the  proceedings  therein,  administer- 
ing the  oath,  and  even  that  the  defendant  swore 'as  charged  in  the 
indictment,  may  be  proved  by  one  witness.^  In  an  action  of 
slander  for  charging  the  plaintiff  with  perjury,  if  the  defendant 
pleads  the  truth  of  the  charge  in  justification  he  must  sustain  his 

St.  Tr.  137s;  Berwick's  Case,  18  How.  C.  L.  415;  Reg.  v.  Braithwaite,  1  F.  & 

St.  Tr.  370*;   Willis'  Case,  i  East  P.  C.  F.  638;  S  Cox  C.  C.  444 ;  Reg.  x'.  Owen, 

X34;  8  St.  Tr.  254.  6  Cox  C.  C.  105;  Reg.  v,  Webster,  i  F. 

1.  I  Phil.  Ev.,  p.  566;  I  Tayl.  Ev.,  ^  &  F.  515;  Reg.  v.  Hare,  13  Cox  C.  C. 
867 ;  Willis*  Case,  15  How.  St.  Tr.  622;  174 ;  U.S.  v.  Wood,  14  Pet.  (U.S.)  440; 
Rex  V.  Crossfield,  26  How.  St.  Tr.  56.  U.  S.  v.  Hall,  44  Fed.  Rep.  864;  Com. 

2.  Const.  United  States,  art.  3,  §'  3.  v,  Parker,  2  Cush.  (Mass.)  212;  Com. 
Similar  provisions  are  to  be  found  in  r.  Butland,  119  Mass.  317;  Com.  v, 
the  constitutions  and  statutes  of  the  Davis,  92  Kj.  460;  State  v.  Hay  ward, 
various  states.  i   Nott  &  M.  (S.  Car.)  546;   State  v. 

8.  Respublica    v.    Roberts,    i    Dall.  Peters,  107  N.  Car.  876;  Gandy  v.  State, 

(Pa.)   39;    Respublica   v.   McCarty,  2  27  Neb.  707;  State  v.  Gibbs,  10  Mont. 

Dall.  (Pa.)  86.  212,  313;   State  v.   Heed,  57  Mo.  252; 

4.  Reg.  V.  Muscot,  10  Mod.  193.  State  v.  Miller,  44  Mo.  App.  159. 

6.  Lord   Tenterden  is   said  to  have         In  some  states,  this  is  declared  to  be 

entertained  this  opinion.     See  Champ-  the  rule  by  statute.    State  t'.  Buckley, 

nepr's  Case,  a  L^v.  C.  C.  358,  per  Col-  18  Oregon  228;  Beach  v.  State,  32  Tex. 

endge,  J.;  Rex  v.  Wigley,*2  Lew.  248,  Crtm.  Rep.  240;  Kitcken  v.  State,  29 

note;  3  Russ.  Cr.  78;  i  Tayl.  Ev.,  ^  959.  Tex.  App.  45  ;  Waters  v.  State,  30  Tex. 

6.  Champney's  Case,  2  Lew.  C.  *C.  App.  284.     See  also  Perjury,  vol.  18, 

258;  Reg.  V.  Yates,  C.  &  M.  133;  41  E.  p.   323,   where  other  cases    are    cited 

C.  L.  77;  Reg.  v.  Towey,  8  Cox  C.  C.  and  examples  of  corroborating  circum- 

328;  Reg.  V.  Boulter,  2  Den.  C.  C.  396;  stances  are  given. 
Reg.  V,  Virrier,  12  Ad.  &  El.  317;  40  E.        7.  Com.  v.  Pollard,  12  Met.  (Mass.) 

C.  L.  48  ;  Reg.  v.  Gardiner,  2  M.  C.  C.  225  ;  People  xk  Hayes,  70  Hun  (N.  Y.) 

95;  Rex  V.  Mayhew,  6  C.  &  P.  315;  25  E.  1 1 1 ;  State  v.  Wood,  17  Iowa  18;  2  Hawk. 
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plea  by  two  witnesses,  or  by  one  witness  and  corroborating  cir- 
cumstances.* And  it  seems  that  the  defendant,  to  support  his 
justification,  is  bound  to  give  as  conclusive  proof  as  would  be  nec- 
essary to  convict  the  plaintiff  on  an  indictment  for  such  offense* 
It  is  not  required,  however,  that  the  jury  shall  be  satisfied  of  the 
truth  of  the  plea  beyond  a  reasonable  doubt.  After  such  evi- 
dence  has  been  offered  and  admitted,  they  should  weigh  it,  as  in 
other  civil  cases,  and  if  the  evidence  preponderates  in  favor  of 
the  plea  of  justification,  they  may  find  in  favor  of  the  defendant, 
although  upon  the  same  evidence  they  might  acquit  the  plaintiff, 
were  he  on  trial  for  perjury,  by  allowing  him  the  benefit  of  a 
reasonable  doubt.* 

(3)  To  Overcome  Answer  in  Equity. — As  has  been  seen  in  an- 
other part  of  this  title,  an  answer  in  equity  is  to  be  taken  as  evi- 
dence in  the  suit  so  far  as  it  is  responsive  to  the  bill ;  and  to  over- 
come it  the  complainant  must  prove  his  allegations  by  two  witness- 
es, or  by  one  witness  supported  by  corroborating  circumstances.^ 

(4)  Bastardy. — In  England,  the  mother  of  an  illegitimate  child 
must  not  only  be  a  witness,  but  her  testimony  must  be  corrobo- 
rated before  a  man  can  be  adjudged  the  putative  father  or  an 
order  of  affiliation  can  be  made,^  and  it  is  necessary  that  the  cor- 
roboration be  in  some  material  particular.®  But  this  is  a  statu- 
tory rule;  and  in  the  absence  of  such  a  statute  no  corroboration  is 
required  in  such  cases  as  a  rule  of  law;''  though,  if  she  is  im- 
peached, corroborating  evidence  is  admissible  to  sustain  her  testi- 
mony.8 

(5)  Breach  of  Promise  of  Marriage. — In  England,  it  is  provided 
by  statute  that,  in  actions  for  breach  of  promise  of  marriage,  the 
plaintiff's  testimony  must  be  corroborated  by  some  other  material 
evidence  in  support  of  the  promise.* 

XI.  Psiyhsoe  of  Bbfttsiho  to  Avswer —  1.  Where  Answeriiig 
Subject  the  Witness  to  a  Criminal  Charge. — It  is  the  privilege 


P.  C,  ch.  46,  fj  17;  3  Russ.  Cr.,  p.  85;  x  issue  of  the  summons,  but  before  the 

Tayl.  Ev.,  §  963.  hearing,  it  was  held  that  there  was  no 

1.  Spruil  V.  Cooper,  16  Ala.  791;  jurisdiction  to  make  an  order.  Reg.  r. 
Woodbeck  v.  Keller,  6  Cow.  (N.  Y.)  Armitagc,  L.  R.,  7  Q.  B.  773. 

1 18 ;  Byrket  v,  Monohan,  7  Blackf.  ( Ind.)  6.  Cole  v.  Manning,  2  Q2,  B.  Div.  61 1. 

83;  41  Am.  Dec.  212.  An  order  for  the  maintenance  of  the 

2.  Clark  v.  Dibble,  16  Wend.  (N.  Y.)  child  is  bad  if  it  does  not  recite  that 
601;  Woodbeck  v.  Keller,  6  Cow.  (N.  the  mother's  statement  was  corrobo- 
Y.)  118.  rated  in  some  material  particular.  R(^> 

3.  Spruil  V.  Cooper,  16  Ala.  792 ;  Kin-  v.  Read,  9  Ad.  &  El.  619;  36  E.  C.  L. 
cadev.  Brad8haw,3  Hawks  (N.Car.)63.  222.                               • 

4.  S^e  supra,  this  iiWt,  Competency —  7.  State  v,  Nichols,  29  Minn.  359; 
Parties — Exceptions  to  the  Rule — In  State  v.  McGlothlen,  56  Iowa  544. 
Equity,  where  the  rule  is  stated  and  8.  Sweet  v.  Sherman,  2 x  VL23;Iud- 
the  cases  collected.  son  v.  Blanchard,  4  Conn.  557.    Com- 

5.  Stats.  8  &  9  Vict.,  ch.  10,  4  6;  35  pare  McClellan  v.  State,  66  Wis.  «5- 
&  36  Vict.,  ch.  65,  §  4 ;  36  Vict.,  ch.  9,  •.  Stat.   32   and   33   Vict.,  ch.  68,  k 
§  5 ;  Hodges  v.  Bennett,  5  H.  &  N.  625;  2.    See  Bessela  v.  Stern,  2  C.  P.  I>»v- 
29  L.J.  M.  C.  234.  265;    Hickey  v.  Campion,  6  I.  R.  C. 

Where    the    mother  died   after  the  L.  557. 

884 


Brfoilag  te  Answar.  WITNESSES.     Saljeet  to  a  Grimiiua  Charge. 

of  a  witness  to  refuse  to  answer  any  question,  the  answer  to  which* 
might  expose  or  tend  to  expose  him  to  a  criminal  charge,  or  to* 
any  kind  of  punishment.*  This  privilege  is  not  confined  to  mat- 
ters which  will  criminate  him  directly,  but  extends  also  to  such 
matters  as  will  have  any  tendency  to  criminate  him ;  because,  if  it 
were  otherwise,  question  after  question  might  be  put  to  him,  until 
enough  evidence  might  be  obtained  from  him  whereon  to  found  a 
criminal  charge,  though  the  answer  to  no  one  question  directly 
criminated  him.^  The  rule  is  the  same  in  equity  as  at  common 
law,  and  where  discovery  is  sought  of  matters  which  might  sub- 
ject the  defendant  to  a  penalty  or  punishment,  the  privilege  may 

1.  Friend's  Case,    lo   How.    St.  Tr.  v.    People,  139  111.  363,  reversing  39 

1090;     Lord    Macclesfield's    Case,    16  111.  App.  438;  £x /.  Clarke,  103  Cal. 

How.  St.  Tr.  1 149;    Rex  v.  Gordon,  2  352;    Fries  f.  Brugler,  12  N.  J.  L.  79; 

Doug.  593;  Rex  V,  Hardy,  24  How.  St.  21    Am.   Dec.  52;  Poole  %\  Perritt,  i 

Tr.  720;  Trial  of  De  Berenger,  Gurnev  Spears  (S.  Car.)  128;  State  v.  Edwards, 

195;  Title  V,  Grevet,  2  Ld.  Raym.  1008;  2  Nott  &  M.  (S.  Car.)  14 ;  10  Am.  Dec. 

Parkhurst  v,  Lowten,  2  Swanst.  216;  557;  Cook  v.  Corn,  i   Overt.  (Tenn.) 

Cates  V.  Hardacre,  3  Taunt.  424;  East  340;  Chamberlain  v.  Willson,   12  Vt. 

India    Co.  v,  Campbell,  1    Ves.    247;  491 ;  36Am.  Dec.356;  U.  S.  f .  Strother, 

Paxton  V.  Douglas,   19  Ves.   }r.  225;  3  Cranch  C.  C.  432;  Ex  /.  Lindo,  i 

MacBride  v.   Macbride,  4   Esp.    242;  Cranch  C.  C.  445;  U.   S.  v,  Lynn,  2 

Dodd  V.  Norris,  3  Campb.  519;  Maloney  Cranch  C.  C.  309. 
V.  Bartley,  3  Campb.  210;  Rex  V.Lewis,        The   fact  that  the  offense   is   pun- 

4  Esp.  225;  Rex  V,  Slaney,  5  C.  &  P.  ishable   by  the   imposition    of   a   fine 

213;  24  E.  C.  L.  285;  Rawling^  v.  Hall,  only  does  not  change  the  rule.    Raw- 

I  C.  &  P.  11;  II  E.  C.  L.  300;  Fisher  v.  lings  v.  Hall,  i  C.  &  P.  11;  11  E.  C. 

Ronalds,  16  Eng.  L.&  Eq.417;  i  Burr.  L.  300. 

Tr.  247;  In  re  Graham,  8  Ben.  (U.  S.)        2.  Rex  v,   Slaney,   5   C.  &   P.  213; 

419;  Marbury  v.  Madison,   i    Cranch  24  E.  C.  L.  285;  Kex  v,  O'Coigly,  26 

(U.  S.)  144;  U.  S.  V.  Moses,  i  Cranch  How.  St.  Tr.  1351;  Claridge  v.  Hoare, 

C.  C.  170;  U.  S.  V,   Lynn,  2  Cranch  14  Ves.  Jr.  59;  Paxton  v,  Douglas,  19 

C.  C.    309 ;    Southard   v.   Rexford,  6  Ves.  Jr.  225 ;  Reg.  v.  Hodgson,  R.  &  R, 

Cow.   (N.    Y.)    254;    Salina   Bank    v.  C.  C.  211 ;  Dodd  t;.  Norris,  3  Campb. 

Henry,  2  Den.  (N.  Y.)  155;  People  v.  519;  Rex  v.  Pitcher,  i  C.  &  P.  85;  11 

Forbes,  143  N.  Y.  219;  Short  v.  State,  E.  C.  L.  323;  Lee  v.  Read,  5  Beav.  381; 

4  Harr.  (Del.)  568;  Temple  v.  Com.,  Fisher  v,  Ronalds,  16  Eng.  L.  &  Eq. 

75  Va.  892;  Taylor  v,  Mclrvin,  94  111.  417;  Jackson  v,  Humphrey,  i    Johns. 

488 ;  Grannis  v,  Branden,  5  Day  (Conn.)  (N.  Y.)  498 ;  People  v.  Mather,  4  Wend. 

260;    5   Am.    Dec.    143;    Richman  v,  (N.  Y.)  236;  State  v.  Edwards,  2  Nott 

State,  2  Greene  (Iowa)  532;  Johnson  &  M.  (S.  Car.)  13;  10  Am.  Dec.  557; 

V,  Goss,  2  Yerg.  (Tenn.)   no;  Lea  x\  State  xk  Simmons  Hardware  Co.,  109 

Henderson,    i    Coldw.    (Tenn.)    146;  Mo.  118. 

Robinson  v.  Neal,  5  T.  B.  Mon.  (Ky.)        A  witness  is  not  compellable  to  dis- 

212;  Rutherford  V.  Com.,  2  Mete.  (Ky.)  close  any  link  in  the  chain  of  proof 

387;  Janvrin  v.  Scammon,   29  N.  H.  against  him.     Marshall,  C. J.,  in  U.S. 

280;  Coburn  v,  Odell,  30  N.  H.  540;  v.  Burr,  i  Rob.  Rep.  242;  Higdon  v. 

State  -v,  Marshall,  36  Mo.  400;  Pleasant  Heard,  14  Ga.  255;  Paxton  v.  Douglas, 

V,    State,    15   Ark.    624;    Marshall  v.  16  Ves.  Jr.  239.     See  also  Counselman 

Riley,  7  Ga.   367;  Lister  v,  Boker,  6  v.  Hitchcock,  142  U.S.  565;  State  v. 

BlacW.  (Ind.)  439;  Simmons  f.  Holster,  Farmer,  46  N.  H.  200;  Ward  v.  State, 

13  Minn.  249.  2  Mo.  120;  22  Am.  Dec.  449;  Cates  v, 

A  witness  need  not  answer  a  ques-  Hardacre,  3   Taunt.  424;    Maccallum 

tion  if  it  reasonably  appears  that  the  v,   Turton,  2  Y.  &  J.  183 ;  Parkhurst 

answer  might  expose  him  to  a  criminal  v,  Lowten,  2  Swanst.  215;  Harrison  v, 

prosecution.     Stevens  v.  State,  50  Kan.  Southcote,  1  Atk.  528;  Swift  v.  Swift, 

712;  Friess  v.  New  York  Cent.,  etc.,  4   Hagg.   154;  King  v.   King,  2  Rob- 

R.  Co.,  67  Hun  (N.  Y.)  205;  Minters  erts  153. 
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be  asserted  by  demurrer  or  by  plea,  or  it  may  be  set  up  in  the  an- 
swer.* And  at  law  the  privilege  is  not  confined  to  trials  in  open 
court.  It  extends  also  to  examinations  before  the  grand  jury.' 
A  witness  cannot  object  to  answering  a  question  on  the  ground 
that  he  is  a  foreigner  and  his  answer  will  subject  him  to  punish- 
ment in  his  own  country,  unless  he  furnishes  satisfactory  proof  of 
what  the  law  of  his  country  is.*  But  if  it  is  proved  to  the  court 
that  by  the  law  of  his  country  his  answer  may  expose  him  to 
prosecution,  or  subject  him  to  a  penalty  or  a  forfeiture,  he  is 
entitled  to  his  privilege.* 

2.  Ezposiire  to  a  Penalty  or  Forfeiture. — It  is  also  the  privilege  of 
a  witness  to  refuse  to  answer  any  question  which  has  a  tendency 
to  expose  him  to  a  penalty  or  a  forfeiture,*  and  this  rule  is  the 
same  in  equity  as  at  law.* 

3.  Exposure  to  a  Civil  Action. — In  England,  it  is  now  settled  that 
a  witness  cannot  lawfully  refuse  to  answer  a  question  relevant  to 
the  matter  in  issue,  on  the  ground  that  his  answer  might  sub- 
ject him  to  a  civil  suit  upon  a  cause  of  action  not  involving  a 
penalty  or  a  forfeiture.''     And  in  the  United  States^  this  rule  is 

1.  Harrison  v.  Southcote,  i  Atk.  539;  pounded  to  them  by  the  House  of 
Chauncey  v,  Tabourden,  2  Atk.  393 ;  Lords  in  Lord  Melville's  case.  See  6 
Ex  p.  Symes,  11  Ves.  Jr.  525;  Paxton  Pari.  Debates  167;  2  Phil.  Ev.  936;  Pye 
V.  Douglas,  16  Ves.  Jr.  239;  Thorpe  v.  v,  Butteriield,  5  B.  &  S.  829;  117  E.  C. 
Macauiey,  5  Madd.  135;  Lee  v.  Read,  L.  829.  See  also  Johnson  r.  Donald- 
5  Beav.  381 ;  Glynn  v.  Houston,  i  Keen  son,  18  Blatchf.  (U.  S.)  287;  Henrj  r. 
329;  Higdon  V.  Heard,  14  Ga.  258;  Salina  Bank,  x  N.  Y.  86;  LivingBton 
March  v,  Davison,  9  Paige  (N.  Y.)  v.  Tompkins,  4  Johns. Ch.  (N.  Y.)  432; 
580;  Stewart  v.  Turner,  3  Edw.  Ch.  Livingston  v,  Harris,  3  Paige  (N.  Y.) 
(N.  Y.)  458;  Brownell  v.  Curtis,  10  533;  same  case  on  error,  11  Wend.  (N. 
Paige  (N.  Y.)  210,  by  Walworth,  Ch.,  Y.)329;  Matter  of  Kip,  1  Paige  (N.Y.) 
citing  Atty.  Gen'l  v.  Brown,  i  Swanst.  601;  Taylor  v.  Wood,  2  Edw.  Ch.  (N. 
294;  Dummer  v,  Chippenham,  14  Ves.  Y.)  94;  People  v.  Rector,  19  Wend.  (N. 
Jr.  245;  Hare  on  Disc.  5.  Y.)  569;  Matter  of  Dickinson,  58  How. 

2.  Counselman  v,  Hitchcock,  142  U.  Pr.  (N.  Y.)  260;  Davies  v.  Lincoln 
S.  547;  People  v.  Lauder,  82  Mich.  Nat.  Bank  (Supreme  Ct.),  4  N.  Y. 
109;  People  V,  Seaman  (Supreme  Ct.),  Supp.  373;  Simmons  v.  Holster,  13 
29  N.  Y.  Supp.  329.  Minn.    249;    Trammel    v.  Thomas,  i 

The  rule  is  also  applicable  in  inves-  Har.   &  M.  (Md.)   261;   Anderson  r. 

tigations  before  legislative  bodies.  Em-  State,  7  Ohio,  pt.  2,  250;  Poindexter  r. 

ery*8 Case,  107  Mass.  172;  9  Am. Rep.  22.  Davis,  6  Gratt  ( Va.)  481. 

8.  King  of  Two  Sicilies  v.  Wilcox,  i  •.  Storey's    Eq.  PI.,  §§  607,  846;  i 

Sim.  N.  S.  301,  per  Lord  Cranworlh.  Greenl.  Ev.,  §  453;  Sloman  v.  Kelly,  3 

4.  U.  S.  of  America  v,  McRae,  L.  Y.  &  Coll.  673 ;  Fane  v,  Atlee,  x  Eq. 

R.,  3  Ch.  79,  per  Lord  Chelmsford.  Cas.  Abr.    77;    PI.    15;    Uxbridge  r. 

6.  2  Phil.  Ev.,  ^  936;   1  Greenl.  Ev.,  Staveland,  i  Ves.  56. 

^'453;  2  Tayl.  Ev.,  §  1453;  Jackson  v,  7.  This  question  was  much  discussed 

Benson,  x  Y.  &  J.  32.  in  Lord  Melville*s  case  and  was  pro- 

Under  the  declaratory  statute  of  46  pounded  to  the  judges  by  the  House  of 

Geo.  III.,  ch.  37,  the  witness  is  privi-  Lords.     Eight  of  the  judges,  the  Lord 

leged  from  answering  a  question,  the  Chancellor  and  Lord  Eldon  were  of 

answer  of  which  might  subject  him  to  the  opinion  that  the  law  was  as  it  is 

a  penalt}'  or  a  forfeiture  of  any  kind,  given  in  the  text.  Four  of  them,  among 

2  Phil.  Ev.  936.    This  statute  is  said  to  whom  was  Lord  Mansfield,  C.  J.,  were 

have  been  passed  on  account  of   the  of  the  opinion  that  a  witness  was  not 

division  of  opinion  of  the  judges  in  compellable  to    answer   any  question, 

their  answers  to    the  questions  pro-  the  answer  to  which  might  subject  him 
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accepted  by  the  current  of  authority  as  the  true  doctrine  of  the 
common  law,^  though  the  rule  is  not  so  applied  in  either  country 

to  a  civil  action.    6  Pari.  Debates,  pp.  ion  among  eminent  judges  and  those  of 

254,  245;  2  Phil.  Ev.  937.    This  division  the  greatest  experience  in  nisi  prius 

of  opinion  gave  rise  to  the  statute  46  trials    both  in   England  and    in    the 

Geo.  III.,  ch.  37,  which  settled  the  rule  United  States,     In  the  case  of  U.  S. 

as    declared  by   the    majority  of    the  v,  Grundy,  3  Cranch  (U.    S.)   344,  it 

judges  and  as  stated  in  the  text.     See  seemed   to    be   taken    for  granted  bv 

Hairs  Am.  L.  ].  223,  232.  Marshall,  C.  J.,  that  a  man  in  a  civil 

Production  of  DoeiimentB. — A  witness  case  is  not  bound  to  testif}-  against  his 

cannot    be    excused     from    producing  interest,  but  that  was  before  the  dis- 

papers   in   his   possession,   merely   be-  cussions  in  England  and  the  opinions 

cause  their  production  may  subject  him  of  the  judges  in  the  House  of  Lords, 

to  a  civil  suit,  Doe  v.  Date,  3  Q^  B.  growing  out  of  questions  raised  in  Lord 

609;  43  E.  C.  L.  889;  Doe  r.  Egre-  Melville's  trial.     Besides,  the  question 

mont,   2    M.   &   Rob.  386;   unless  the  was  not  argued,  and  it  arose  where  the 

papers  called  for  are  the  title  deeds  of  witness  was  called  to  testify  to  a  fact 

the    witness.     Doe    v.   Date,  3  Q^  B.  which  would  have  rendered  a  ship  for- 

609;   43  E.  C.   L.  889 ;    Pickering  v,  feited   under  the   registry  acts  of  the 

Noyes,  i  B.  &  C.  263;  8  E.  C.  L.  112.  United  States^  in  which  at  the  time  of 

X.  Alexander  v,   Knox,  7  Ala.  503;  the  forfeiture  he,  himself,  claimed  an 

Taney  v.   Kemp,  4  Har.  &  J.   (Md.)  interest.    In  Webster  v,  Lee,  5  Mass. 

348;  7  Am.  Dec.  673;  Naylor  v.  Sem-  334,  it  was  stated,  by  Parsons,  C.  J.,  in 

mes,  4  Gill  &  J.  (Md.)  273;  Baltimore  giving  the  opinion  of  the  court,  that  a 

Bank  v.  Bateman,  7  Har.  &  J.  (Md.)  witness   may,  if    he   consents,   testify 

104;  Hays  V.  Richardson,  1  Gill  &  }.  against  his  own  interest.      Although 

(Md.)   366;    Stoddert  v.   Manning,   2  this  expression  implied  that  his  con- 

Har.  &  G.  (Md.)  147;  Com.  f,  Thrus-  sent  was  requisite,  yet  the  case  did  not 

ton,  7  J.  J.  Marsh.  (Ky.)  62;   Helm  v,  call  for  the  expression  of  an  opinion 

Handler,  i  Litt.  (Ky.)  221 ;  Conovert;.  upon   the  question  whether  he  could 

Bell,  6  T.  B.  Mon.  (Ky.)  157;  Gorham  be    compulsorily    required    to    testify 

V.  Carroll,  3  Litt.  (Ky.)  221 ;  Black  v,  against  his  will.     In  a  later  case,  how* 

Crouch,  3  Litt.  (Ky.)  226;  Robinson  v.  ever,  Appleton  v.  Boyd,  7  Mass.  131, 

Neal,  5  T.  B.  Mon.  (Ky.)  213;  Baird  v.  the  same  point  again  came  before  the 

Cochran,  4  S.  &  R.  (Pa.)  397 ;  Nass  v»  same  eminent  judge  at  nisi priusy  upon 

Vanswearingen,  7  S.  &  R.  (Pa.)  192;  which  he  ruled  that  a  witness  cannot  be 

Copp  V.  Upham,  3  N.  H.  159;  Ward  v.  required  without  his  consent  to  testify 

Sharp,  15  Vt.  115;  Cox  v.  Hill,  3  Ohio  against  his  own  pecuniary  interest.  This 

424;  Jones  V,  Lanier,  2  Dev.  (N.  Car.)  point,  among  others,  was  reserved,  but 

480;  Den  V.  Burrow,  6  Ired.  (N.  Car.)  it  was  not  argued  or  noticed  by  the 

30;    Zollicoffer    v.    Tumey,  6  Yerg.  counsel  on  either  side.    In  giving  the 

(Tenn.)  297 ;  Planters  Bank  v.  Georee,  opinion  the  court  cited  no  authority, 

6  Martin  (La.)  670;  12  Am.  Dec.  4B7,  and,  in  noticing  this  point,  seemed  to 

overruling  Orleans  Nav.  Co.  v.  New  take  the  rule  for  granted,  and  consid- 

Orleans,  x  Martin  (La.)  23.     See  also  ered   rather  whether,  from   the    facts 

Stewart  v.  Turner,  3  Edw.  Ch.  (N.  Y.)  reported,  the  witness  had  an  interest 

458 ;  Lowney  v,  Perham,  20  Me.  235.  in  the  question,  than  whether  by  law  it 

In  Bull  V.  Loveland,  10  Pick.  (Mass.)  would  excuse  him  from  giving  his  tes- 

12,  Shaw,  C.  J.,  said  :  **  In  this  case,  the  timony.     In  England,  this  subject  un- 

general    question  has  been  argued  at  derwent  much  discussion  pending  the 

some  length  whether  a  witness,  without  impeachment  against  Lord  Melville,  in 

his  own  consent,  can  be  called  to  tes-  1806,  upon  which  occasion  the  question 

tify  to  any  fact  pertinent  to  the  issue  was  put  to  the  judges  by  the  House  of 

between  other  parties,  where  such  tes-  Lords.    The  question  was  presented  in 

timony  may  tend  to  charge  him  with  a  two  or  three  different  forms,  slightly 

debt  or  subject  him  to  pecuniary  loss  varying  in  terms,  but  it  was  substan- 

or  liability,  but  where  it  does  not  tend  tially  the  same  in  each.     Eight  judges 

to  expose  him  to  punishment  or  sub-  and  the  chancellor  were  of  opinion  that 

ject  him  to  any  penalty  or  forfeiture,  the   witness  was   bound   to  answer  a 

This  question  has  been  the  subject  of  question,  although  his   answer   might 

much  discussion  and  difference  of  opin-  render  him  liable  to  a  civil  action.  The 
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as  to  compel  a  party  to  the  record,  or  the  real  party  in  interest, 
though  not  a  party  to  the  record,  to  testify  against  his  own 
interest.^ 

4.  Exposure  to  Disgrace. — There  has  been  much  discussion  as  to 
whether  a  witness  may  be  compelled  to  answer  a  question,  the 
answering  of  which  will  degrade  his  character,  though  it  will  not 
tend  to  criminate  him  or  expose  him  to  a  penalty  or  a  forfeiture.* 
It  may  be  stated  that  a  witness  will  not  be  excused  from  answer- 
ing a  question  concerning  a  matter  which  is  material  to  the  issue 
on  trial,  on  the  sole  ground  that  his  answer  will  tend  to  disgrace 
him.^     But  as  to  collateral  and  irrelevant  matters   inquired  of 

other  four  judges  expressed  a  contrary  constitutional   provision  which  might 

opinion.       In    order    to    remove    the  be  supposed  to  stand  in  the  way  of  the 

doubts  which  such  a  difference  of  opin-  application  of  the  rule  in  question  in 

ion  among  eminent  judges  implied,  an  this  commonwealth.     The  provision  is 

act  was  passed,  46  Geo.  III.,  ch.  37,  found  in  the  12th  article  of  the  Decla- 

declaring  that  a  witness  cannot,  by  law,  ration  of  Rights.  *No  subject  shall  t>e 

refuse  to  answer  a  question  relevant  to  held  to  answer  for  any  crime,  etc.,  or 

the  matter  in  issue,  the  answering  of  be  compelled  to  accuse,  or  furnish  evi- 

which  has  no  tendency  to  accuse  him-  dence  against,  himself.'     In  this  case, 

self,  or  to  expose  him  to  a  penalty  or  it  was  decided   that  the  trustee  was 

forfeiture  of  any  nature  whatsoever,  by  bound   to  answer,  though    he  might 

reason  only,  or  on  the  sole  ground  that  thereby  charge  himself,  and  that  the 

the  answering  of  such   question   may  above  constitutional  provision  does  not 

establish  or  tend  to  establish  that  he  relate  to  questions  of  property.  On  the 

owes  a  debt,  or  is  otherwise  subject  to  whole,  we  think  the  weight  of  author- 

a  civil  suit.    This  act,  as  a  statute,  of  ity  is  in  favor  of  the  rule  that  a  witness 

course,  has  no  authority  here,  but  as  may  be  called  and  examined  in  a  mat- 

strictlv  a  declaratory  law  it  is  entitled  ter  pertinent  to  the  issue,  where  his 

to  weight.    Lord  Erskine,  then  Lord  answers  will  not  expose  him  to  crim- 

Chancellor,  stated  that,  notwithstand-  inal  prosecution,  or  tend  to  subject  him 

ing  some  difference  of  opinion  among  to  a  penalty  or  forfeiture,  although  they 

high  authorities,  he  considered  the  law  may    otherwise    adversely   affect   his 

so  far  precise,  clear  and  conspicuous,  pecuniary  interest,  and  that  the  witness 

that  it  was  necessary  no  new  law  should  was  properly  called  and  examined  in 

be  promulgated  otherwise  than  in  the  the  present  case.** 

form  of  a  declaratory  law.    In  this  sug-  There    are  some    early    Connecticut 

gestion  he  was  countenanced  by  Lord  cases  in  which  the  contrary  was  held. 

Eldon,  who  was  not  then  in  judicial  Benjamin  v,  Hathaway,  3  Conn.  528; 

office.     I    Phil.    Ev.    (Am.    ed.)    208;  Storrsr.  Wetmore,Kirby  (Conn.) '203; 

Peake  Ev.  (3d  ed.)  193;  i  Hairs  L.J.  Starr  v.  Tracy,  2  Root  (Conn.)  528. 

223;  I  Stark.  Ev.  135.    This  rule  has  1.  Rex  r.  Woburn,  loEast  395;Fenn 

recently  been  recognized  and  acted  on  v.  Granger,  3  Campb.  177 ;  Applelon  r. 

in  Maryland^  Taney  v.  Kemp,  4  Har.  Boyd,  7  Mass.  131 ;  Mauran  r.  Lamb, 

&  J.  (M*d.)  348;  7  Am.  Dec.  673;  Stod-  7  Cow.  (N.  Y.)  174;  People  v.  Irving, 

dert  v.  Manning,  2  Har.  &  G.  (Md.)  i  Wend.  (N.  Y.)  20;  White  r.  Everest, 

147;   and   in    Pennsylvania^   Baird  v,  i  Vt.  181. 

Cochran,  4  S.  &  R.  (Pa.)  397.     In  a  2.  Phil.  Ev.  939 ;  i  Greenl.  Ev.,^4^; 

recent  case  in  this  court,  it  has  been  2  Tayl.  Ev.,^  1459;  Rapalje,  Witnesses, 

held  that  one  summoned    as   trustee  $  260. 

cannot  avoid  answering  questions  put  8.  2  Phil.  Ev.  939;  i  Greenl.  Ev.,  § 
to  him  in  regard  to  the  validity  of  a  454;  2  Tayl.  Ev.,  ^  1459;  Cundell  v. 
conveyance  under  which  he  claims  title  Pratt,  M.  &  M.  108;  Roberts  v.  Ail- 
to  property,  on  the  ground  that  it  may  att,  M.  &  M.  192;  22  E.  C.  L.  2^; 
affect  his  own  pecuniary  interest.  De-  People  z\  Mather,  4  Wend.  (N.  Y.) 
voU  x\  Brownell,  5  Pick.  (Mass.)  448.  250;  Moline  Wagon  Co.  v.  Preston,  35 
This  is  not  precisely  in  point,  but  it  is  111.  App.  358;  Clark  r.  Reese,  35  Cal. 
important  as  giving  a  construction  to  a  89;  Clementine  r.  State,  14  Mo.   112; 
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under  the  license  allowed  in  cross^xamination,  no  definite  rule 
can  be  formulated.  Such  questions  are  asked  for  the  purpose  of 
impairing  the  credibility  of  the  witness  by  showing  that  he  has 
been  guilty  of  immoral  acts  which  render  him  unworthy  of  credit, 
and  it  is  a  matter  within  the  sound  discretion  of  the  trial  court  in 
each  particular  case  as  to  how  far  such  a  method  of  attack  may 
be  pursued.* 

6.  Constitutional  Onaranty — a.  In  GENERAL.-^It  is  provided  by 
the  constitution  of  the  United  States  that  no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself.*  And 
similar  provisions  are  to  be  found  in  the  constitutions  of  the  vari- 
ous states.'  This  constitutional  provision  is  not  limited  to  cases 
where  witnesses  might  be  called  to  testify  in  criminal  prosecu- 
tions against  themselves.  The  privilege  is  as  broad  as  the  mis- 
chief against  which  it  seeks  to  guard,  and  insures  that  a  person 
shall  not  be  compelled,  when  acting  as  a  witness  in  any  investiga- 
tion, to  give  testimony  which  may  tend  to  show  that  he  himself 
has  committed  a  crime.^ 

And  it  is  the  better  opinion  that  it  is  a  violation  of  the  consti- 
tutional privilege  of  the  witness  to  compel  him  to  submit  to  a 

Hill    V,    State,    4  Ind.  112.    See  also  enforce  a  forfeiture  under  the  revenue 

Weldon  V.  Burch,  12   111.  374;  Taylor  laws  is  not  a  criminal  proceeding  with- 

V,  Jennings,  7  Robt  (N.  Y.)   581 ;  Jen-  in  the  meaning  of  this  provision.     The 

Dings  T'.  Prentice,  39  Mich.  421.  true  test  is  whether  the  judgment  is  of 

1.  See  Encyc.  of  PI.  &  Prac,  article  punishment  against  the  person,  or  of 

"  Examination  of  Witnesses."  forfeiture    against  the   res.    U.   S.   v. 

These  rulings  are  made  at  nisi  prius.  Three  Tons  of  Coal,  6  Biss.  (U.S.)  379. 

and  the  varying  circumstances  of  cases  8.  See  constitutions  of  the  various 

have  caused  great  judges  to  make  dif-  states. 

ferent  rulings  at  different  times.    Thus  A  statute  requiring  officers  of  a  cor- 

Lord  Ellenborough,  who  once  held  that  poration  to  inform  the  secretary  of  state, 

a  witness  was  not  bound  to  state  wheth-  under  oath,  whether  or  not  the  corpora- 

er  he  had  been  imprisoned  in  a  house  tion  had  violated  a  statute  providing  for 

of    correction,    Millman    v.    Tucker,  the  forfeiture  of  the  charter  in  case  of 

Peake  Add.  Cas.  222,  and  again  that  such  violation  is  unconstitutional.  State 

the  question  could  not  even  be  put  to  n.  Simmons  Hardware  Co.,  109  Mo.  118. 

the  witness,  Rbx  v.  Lewis,  4  Esp.  226,  4.  Counselman  v.  Hitchcock,  142  U. 

is  reported  to  have  decided  the  contrary  S.   562;  Emery's  Case,  107  Mass.  172  ; 

in  the  later  case  of  Frost  t;.  Holloway,  9  Am.  Rep.  22;    CuUen  7'.  Com.,  24 

ci/ed  in  2  Tayl.  Ev.,  ^  1460,  and  2  Phil.  Gratt.  (Va.)  624;  State  v.  Enochs,  69 

Ev.  949,  where,  upon  the  refusal  of  a  Ind.  314;  Ex  p,  Cohen,  104  Cal.  524. 

witness  to  state  whether  or  not  he  has  In  New  Tork^  the  contrary  has  been 

been    confined    in  jail    for  theft,   the  held,  the  court  taking  the  narrow  view 

learned  judge  said  to  him  :   *'  If  you  do  that  the  words  '^criminal  case"  must  be 

not  answer  the  question  I  will  send  you  construed  to  mean  a  prosecution  against 

there."  the  witness  himself.     People  f.  Kelly, 

S.  Sec   5th   Amend.   Const.    United  24  N.  Y.  74. 

States,    This  provision,  read  in  connec-  In  a  divorce  suit,  a  witness  cannot 

tion  with  the  4th  amendment  aimed  at  be  compelled  to  state  whether  he  has 

unreasonable  searches  and  seizures,  pro-  had  criminal  intercourse  with  the  plain- 

tects  a  witness  from  producing  books  tiff's  wife.     Smith  v.  Smith  (N.  Car. 

and  papers  which  may  be  used  as  crim-  1895),  21  S.  E.  Rep.  196. 

inating  evidence  against  him.     Boyd  v.  A  prosecution  for  the  removal  of  a 

U.  S.,  116  U.  S.  616.  public  officer  for  a  violation  of  duty  is 

It  has  been  held  that  a  proceeding  to  a  criminal  case  within  the  meaning  of 
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physical  examination,  or  to  make  experiments  in  the  presence  of 
the  jury  which  tend  to  criminate  him.*  The  refusal  of  the  accused 
to  do  anything  which  might  tend  to  criminate  him,  cannot  be 
proved  as  a  circumstance  against  him.*  And  it  seems  that  the 
result  of  an  experiment  which  he  is  compelled  to  make  out  of 
court  should  not  be  admitted  in  evidence  against  him,^  though 
the  contrary  conclusion  has  been  reached  by  some  courts.*  It  is 
not  a  violation  of  the  defendant's  constitutional  privilege  for  the 
jury  to  observe  his  general  personal  appearance,  and  scrutinize 
such  of  his  physical  peculiarities  as  are  open  to  the  observation 
of  the  general  public* 

b.  Statutes  Abriuging  the  Privilege. — In  the  absence 
of  a  constitutional  provision,  this  privilege  maybe  abridged  by  the 
legislature.  In  England,  the  privilege  has  been  taken  away  in 
some  cases  by  act  of  Parliament,  and  in  others  it  has  been  ren- 
dered  valueless  by  acts  of  indemnity.®  In  a  number  of  the  states 
having  constitutional  provisions  similar  to  that  contained  in  the 
fifth  amendment  to  the    constitution  of  the   Untied   States,  it 

the  constitutional   rule.    Thruston  v.    prove  the  fact  of  his  refusal,  and  for 
Clark  (Cal.  1895),  4^  ^^c.  Rep.  435.  this  error  the  judgment  was  reversed. 

1.  State  V,  Jacobs,  5  Jones  (N.  Car.)        8.  Day  v.  State,  63  Ga.  667. 

259;  People  V.  McCoy,  45   How.  Pr.  4.  It  has  been  held  that  if  a  prisoner 

(N.  Y.  Supreme  Ct.)  216.  is  compelled  by  the  officer  who  arrested 

A  defendant  in  a  criminal  case  can-  him  to  make  an  experiment,  such  as 

not    be   required     to    give     evidence  putting  his  foot  into  a  track  found  at 

against  himself  either  by  acts  or  words,  the  scene  of  the  crime,  evidence  of  the 

Blackwell  v.  State  (Ga.),  3  Cr.  L.  Mag.  result  is  admissible  against  him.   State 

393 ;  67  Ga.  76.  V,  Graham,   74  N.  Car.  646;  21  Am. 

In  Stokes  v.  State,  5  Baxt.  (Tenn.)  Rep.  493  ;  Walker  f.  State,  7  Tex.  App. 

619;  30  Am.  Rep.  72,  the  prosecution  245;  32  Am.  Rep.  595. 

brought  a  pan  of  mud  into  court  and,  In  State  v,  Garrett,  71  N.  Car.  85;  17 

after  proof  that  it  was  about  as  soft  as  Am.  Rep.  i,  it  had  been  proved  at  the 

that  in  which  the  tracks  of  the  offender  coroner's  inquest  that  the  defendant 

had  been  seen,  called  on  the  defendant  had  said  that  the   deceased  was  acci- 

to  put  his  feet  in  the  mud.    The  court  dentally  burned  to  death  and  that  she 

refused  to  compel  him  to  do  so,  but  the  had  burned  her  own  hand  in  trying  to 

judgment    was   nevertheless    reversed  put  the  fire  out.    The  coroner  com- 

because  the  prisoner  was  asked  to  make  pelled  her  to  remove  the  bandage  from 

evidenceagainst  himself  in  the  presence  her  hand  and  it  appeared  to  beunin- 

of  the  jury.  jured.     It  was  held  that  the  state  might 

The  contrary  rule  was  adopted  by  prove  this  circumstance  at  the  trial, 

the  majority  of  the  court  in  State  v.  See  22  Alb.  L.  J.  144,  where  the  writer 

Ah   Chuey,  14  Nev.  79;  33  Am.  Rep.  approves  this  decision  on  the  ground 

530,  where  the  defendant  was  compelled  that    the  prisoner  had    attempted  to 

to  exhibit  his  arm,  in  order  to  reveal  conceal  evidence  ordinarily  visible,  but 

the  presence  of  tattoo  marks  described  questions  the  soundness    of   the  two 

by  another  witness  and  thus  to  prove  preceding   cases    because   they  admit 

his  own  identity.  secondary    evidence    of    incompetent 

2.  Thus,  in  Cooper  v.  State,  86  Ala.  evidence. 

610;  II  Am.  St.  Rep.  84,  the  defendant,  6.  State  v,  Johnson,  67  N.  Car.  55; 

who  was  on  trial  for  burglary,  had  re-  State  v.  Woodruff,  67  N.  Car.  89;  Wil- 

fused  to  make  tracks  on  the  carpet  in  Hams  v.  State,  98  Ala.  52. 

the  house  where  the  crime   had  been  6.  See  24  &  25  Vict.,  ch. 96,  §§75-84? 

committed,  in  order  that  they  might  be  26  &  27  Vict.,  ch.  119,  §  5.     And  some 

compared    with   those    made  by   the  other  statutes  referred  to'in  2  Tayl.  Ev.» 

burglar.    The  state  was  permitted  to  §  1455. 
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has  been  held  that  statutes  which  provide  that  a  witness  may  be. 
compelled  to  give  self-criminating  evidence,  but  that  his  answers 
shall  not  thereafter  be  used  as 'evidence  against  him,  fully  pre- 
serve the  constitutional  privilege.*  These  decisions  seem  to  ig- 
nore  the  fact  that  a  witness  may  thus  be  compelled  to  disclose 
matters  which  will  lead  to  his  prosecution,  or  to  reveal  the  exist- 
ence of  evidence,  other  than  his  own  testimony,  which  may  secure 
his  conviction.  It  is,  therefore,  the  better  opinion  that  the  con- 
stitutional privilege  of  refusing  to  answer  cannot  be  taken  away 
by  statute,  unless  absolute  indemnity  is  provided,  and  nothing 
short  of  complete  amnesty  to  the  witness,  an  absolute  wiping  out 
of  the  offenses  as  to  him,  so  that  he  can  no  longer  be  prosecuted 
for  it,  will  furnish  that  indemnity.*     If,  however,  he  is  thus  fully 

1.  State  V.  Quarles,  13  Ark.  307;  appeared  that  one  Charles  Counsel- 
Cossart  v.  State,  14  Ark.  539;  Pleasant  man  was  summoned  before  the  grand 
V.  State,  15  Ark.  649  ;-£*/.  R owe,  7  jury,  who  were  investigating  certain 
Cal.  184;  Higdon  v.  Heard,  14  Ga.  alleged  violations  of  the  interstate  com- 
355 ;  Kneeland  v.  State,  62  Ga.  395 ;  merce  act,  and  he  declined  to  answer 
Wilkins  v,  Malone,  14  Ind.  153;  Bed-  certain  questions  propounded  to  him, 
good  V.  State,  115  Ind.  275;  LaFon-  on  the  ground  that  his  answers  would 
taine  t'.  Southern  Underwriters  Assoc,  criminate  him.  The  district  court  con - 
83  N.  Car.  132;  People  v.  Kelly,  24  si  dered  his  excuse  insufficient  and  com - 
N.  Y.  74;  People  v.  Sharp,  107  N.  Y.  mitted  him  for  contempt.  Upon  habeas 
427;  I  Am.  St.  Rep.  851;  Gilpin  v,  corpus,  the  circuit  court  decided  that 
I^*ly»  59  Hun  (N.  Y.)  413;  Gilpin  v.  he  was  fully  protected  by  section  860 
Appleby,  59  Hun  (N.  Y.)  624;  13  of  the  Rev.  Stats., discharged  the  writ  of 
N.  Y.  Supp.  394;  Ex  p,  Buskett,  106  habeas  corpus^  and  remanded  him  to 
Mo.  602.  the   custody   of  the   marshal.      From 

2.  Emery's  Case,  107  Mass.  172;  this  order  ^e  appealed  to  the  Supreme 
9  Am.  Rep.  22;  CuUen  v.  Com.,  24  Court  of  the  United  States ^'^Yi^reVde 
Gratt.  (Va.)  624;  Temple  v.  Com.,  decision  of  the  circuit  court  was  re- 
75  Va.  892 ;  State  v,  Nowell,  58  N.  versed  on  the  ground  that  the  statute 
H.  314.  was  not  sufficient  to  protect  the  consti- 

Section  860  of  the  Rev.  Stats,  of  the  tutionalprivilegeof  the  witness.  After 
Untied  States  reads  as  follows :  "  No  a  critical  review  of  the  authorities  pro 
pleading  of  a  party,  nor  any  discovery  and  con^  the  court  said  :  "  It  is  quite 
or  evidence  obtained  from  a  party  or  clear  that  legislation  cannot  abridge 
witness  by  means  of  a  judicial  proceed-  a  constitutional  privilege,  and  that  it 
ing  in  this  or  any  foreign  country,  cannot  replace  or  supply  one,  at  least 
shall  be  given  in  evidence,  or  in  any  unless  it  is  so  broad  as  to  have  the 
manner  used  against  him  or  his  prop-  same  extent  in  scope  and  effect.  It  is 
erty  or  estate,  in  any  court  of  the  to  be  noted  of  section  860  of  the  Rev. 
C/«jV^<i5/a/ej,  in  any  criminal  proceed-  Stats.,  that  it  does  not  undertake  to 
ing,  or  for  the  enforcement  of  any  compel  self-criminating  evidence  from 
penalty  or  forfeiture,  provided  that  a  party  or  a  witness.  In  several  of  the 
this  section  shall  not  exempt  any  party  state  statutes  above  referred  to,  the 
or  witness  from  prosecution  and  pun-  testimony  of  the  party  or  witness  is 
ishment  for  perjury  committed  in  dis-  made  compulsory,  and,  in  some,  either 
covering  or  testifying  as  aforesaid.''  all  possibility  of  a  future  prosecution 
In  a  number  of  cases  it  was  held  by  the  of  the  party  or  witness  is  distinctly 
trial  judges  of  the  federal  courts  that  taken  away,  or  he  can  plead  in  bar  or 
this  statute  fully  protected  the  witness  abatement* the  fact  that  he  was  com- 
in  his  constitutional  privilege.  U.  S.  pelled  to  testify.  We  are  clearly  of 
V,  McCarthy,  18  Fed.  Rep.  87;  U.  S.  opinion  that  no  statute  which  leaves 
V.  Brown,  i  Sawy.  (U.  S.)  531.  But  the  party  or  witness  subject  to  prose- 
in  Counselman  v.  Hitchcock,  142  U.  cution  after  he  answers  the  criminat- 
S.  547,  reversing  44  Fed.  Rep.  268,  it  ing  question  put  to  him,  can  have  the 
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protected  by  statute,  he  may  be  compelled  to  answer,  though  his 
testimony  may  show  that  he  has  committed  a  crime.^  But 
neither  the  court  nor  the  prosecuting  attorney  can  offer  a  witness 
such  indemnity  ;  it  must  be  positively  guarantied  to  him  by 
statute.* 

6.  Where  the  Witness  Can  Ko  Longer  Be  Proseented. — A  pardon 
under  the  great  seal  precludes  the  possibility  of  subsequent  pun- 
ishment for  the  offense  pardoned,  and  takes  away  the  privilege  of 
refusing  to  answer  questions  concerning  the  same.'  So,  also, 
where  a  prosecution  for  an  offense,  or  an  action  for  the  recovery 
of  a  forfeiture,  or  a  penalty,  is  barred  by  the  Statute  of  Limita- 
tions, the  privilege  of  refusing  to  answer  no  longer  exists.*  But 
in  order  to  deprive  the  witness  of  his  privilege,  it  is  not  suflficient 
to  show  simply  that  a  prosecution  instituted  after  the  question  is 
asked  would  be  barred ;  it  should  appear  affirmatively  that  no 
prosecution  is  then  pending.^   Likewise,  after  an  acquittal  upon  a 

effect  of  supplanting  the  privilege  it  is  contended  that  the  terms  of  the 
conferred  by  the  constitution  of  the  constitution  of  the  United  States,  and 
United  States.  Section  860  of  the  Rev.  of  the  constitutions  of  Georgia,  Call- 
Stats,  does  not  supply  a  complete  protec-  fornia  and  New  Tork,  are  more  re- 
tion  from  all  the  perils  against  which  stricted.  But  we  are  of  opinion  that 
the  constitutional  prohibition  was  de-  however  this  difference  may  have  been 
signed  to  guard,  and  is  not  a  full  sub-  commented  on  in  some  of  the  decisions, 
stitute  for  that  prohibition.  In  view  there  is  really,  in  spirit  and  principle,  no 
of  the  constitutional  provision,  a  statu-  distinction  arising  out  of  such  differ- 
tory  enactment,  to  be  valid,  must  afford  ence  of  lang^age.^' 
absolute  immunity  against  future  pros-  1.  State  v,  Nowell,  58  N.  H.  314; 
ecution  for  the  offense  to  which  the  Kain  t/.  State,  i6Tex.  App.282;  Hirsch 
question  relates.  In  this  respect  we  i^.  State,  8  Baxt.(Tenn.)  89,  Nicholson, 
give  our  assent  rather  to  the  doctrine  C.  J.,  and  Turney,  T..  dissenting;  Ken- 
of  Emery's  Case,  107  Mass.  172 ;  9  Am.  drick  v.  Com.,  78  Va.  490,  Lacey  and 
Rep.  22,  than  to  that  of  People  v.  Kel-  Richardson,  JJ.,  dissenting, 
ly,  24  N.  Y.  74,  and  we  consider  that  S.  Temple  v.  Com.,  75  Va.  892. 
the  ruling  of  this  court,  in  Boyd  v.  U.  8.  Pardon. — Reg.  v.  Boves,  i  B.  &  S. 
S.,  116  U.  S.  616,  supports  the  view  we  327;  101  E.  C.  L.  327.  'fhis  case  over- 
take. Section  860,  moreover,  affords  rules,  by  implication,  the  earlier  cases  of 
no  protection  against  that  use  of  com-  Rex  v,  Reading,  7  How.  St.  Tr.  296, 
pelled  testimony  which  consists  in  gain-  and  Rex  v.  Shaftesbury,  8  How.  St.Tr. 
ing  therefrom  a  knowledge  of  the  817.  See  2  Tayl.  Ev.,  §  1458. 
details  of  a  crime,  and  of  sources  of  4.  Statute  of  Limitatlona.^ Roberts 
information  which  may  supply  other  t\  Allatt,  M.  &  M.  192;  22  E.  C.  L.288; 
means  of  convicting  'the  witness  or  Parkhurst  v,  Lowten,  i  Meriv.  400; 
partj'.  It  is  contended,  on  the  part  of  Williams  v,  Farrington,  2  Cox  Ch.  202; 
the  appellee,  that  the  reason  why  the  Davis  v,  Reid,  5  Sim.  443 ;  People  v. 
courts  in  Virginia,  Massachusetts,  and  Mather,  4  Wend.  (N.  Y.)  252;  Close  v. 
New  Hampshire  have  held  that  the  Olney,  i  Den.  (N.  Y.)  319;  Salina Bank 
exonerating  statute  must  be  so  broad  as  v.  Henry,  2  Den.  (N.  Y.)  155;  3  Den. 
to  give  the  witness  complete  amnesty,  (N.  Y.)  593;  Weldon  t*.  Burch,  12  III. 
is  that  the  constitutions  of  those  states  374;  Manchester,  etc.,  R.  Co.  v.  Con- 
give  to  the  witness  a  broader  privilege  cord  R.  Co.  (N.  H.  iSii^),  20  Atl.  Rep. 
and  exemption  than  is  granted  by  the  383;  Childs  xk  Merrill,  66  Vt.  302; 
constitution  of  the  United  States,  in  State  r.  Wharton  (Tenn.  i887),3S.W. 
that  their  language  is  that  the  witness  Rep.  490. 

shall  not  be  compelled  to  accuse  him-  5.  Southern  R.  News  Co.  v.  Russell, 

self  or  furnish  evidence  against  himself,  91  Ga.  808;  Salina  Bank  r.  Henrj,  2 

or  give  evidence  against  himself;  and  Den.  (N.  Y.)  155;  3  Den.  (N.  Y.)  593. 
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criminal  charge,  it  is  too  late  for  the  witness  to  refuse  to  answer 
concerning  the  same.* 

7.  Privilege  of  Witness  Hot  of  Party. — The  privilege  of  refusing 
to  answer  is  exclusively  the  privilege  of  the  witness.*  Neither 
party  to  the  action  can  claim  it  or  raise  the  objection  cm  behalf 
of  the  witness  ;*  neither  can  counsel  interpose  the  objection.* 
But  where  a  party  is  a  witness  in  his  own  behalf  he  may  claim 
his  privilege  through  his  counsel.^  And  where  the  matter  in- 
quired of  is  not  pertinent  to  the  issue,  a  party  may,  of  course, 
object  on  that  ground,  or  the  court  may  of  its  own  volition 
exclude  the  question.® 

8.  Who  Determines  the  Tendency  of  the  Question. — When  a  ques- 
tion is  asked,  it  is  for  the  court  to  determine  whether  any  possi- 
ble answer  to  it  might  tend  to  criminate  the  witness.''  This  be- 
ing decided  in  the  affirmative,  the  witness  must  decide  for  himself 
whether  or  not  the  answer  he  would  give  would  have  such  a  ten- 
dency.®    If  the  judge  were  to  require  him  to  point  out  how  his 

1.  Acquittal. — Lothrop  v.  Roberts,  i6  he  represented.    Thompson  v.  Farmer, 

Colo.  250.  M.  &  M.  48,  note;  22  E.  C.  L.  245. 

S.  Rex  V,  Adey,  i   M.  &  Rob.  94;  See  also  Rex  v.  Adey,  i  M.  &  Rob.  94; 

Thompson  r.  Farmer,  M.  &  M.  48;  22  Marston  r.  Downes,  i  Ad.  &  El.  31;  28 

E.  C.  L.  245;  Reg.  V.  Kinglake,  ix  Cox  E.  C.  L.  24. 

C.  C.  499;  Morgan  z\  Halberstadt,  60  So,  also,  it  has  been  held  that  a  wit- 
Fed.  Rep.  592;  U.  S.  V.  Craig,  4  Wash,  ness  who  objects  to  the  production  of 
(U.S.)' 732;  People  I'.  Bodine,  I  Den.  documents  in  his  possession,  has  no 
<N.  Y.)  281 ;  Southard  v.  Rexford,  6  right  to  have  the  question  of  his  liabil- 
Cow.  (N.  Y.)  254;  Pickard  v,  Collins,  ity  to  produce  them  argued  hy  counsel. 
23  Barb.  (N.  Y.)  444;  Clojes  v.  Thayer,  Doe  v.  Egremont,  2  M.  &  Rob.  386. 
3  Hill  (N.  Y.)  564;  Treat  z\  Brown,  4  6.  Clifton  z\  Granger,  86  Iowa  573. 
Conn.  408;  10  Am.  Dec.  156;  Fries  r.  6.  Sharon  r.  Sharon,  79  Cal.  633; 
Brugler,  12  N.  J.  L.  79;  21  Am.  Dec.  52;  Sodusky  v.  McGee,  5  J.  J.  Marsh. 
Roddy  V,  Finnegan,  43  Md.  490;  State  (Ky.)  623. 

t'.   Wentworth,  65   Me.   234;   20  Am.  7.  Reg.  r.  Boyes,  1  B.  &S.  311;  loi 

Rep.  688;  Sodusky  v.  McGee,  5  T.  J.  E.  C.  L.  3";   Rex  v,  Garbett,  2  C.  & 

Marsh.  (Ky.)  623;  State  v.  Bilansky,  3  K.  474;  61   E.  C.  L.  474;  Ex  p,  Rey- 

Minn.  246.  nolds,  20  Ch.  Div.  294;  1  Burr.  Tr.  245 ; 

3.  Com.  t'.  Shaw,  4  Cush.  (Mass.)  U.  S.  r.  McCarthy,  18  Fed.  Rep.  87;  tj. 
594 »  50  Am.  Dec.  813;  Com.  r.  Gould,  S.  v.  Miller,  2  Cranch  (C.  C.)  247; 
158  Mass.  499;  State  v.  Patterson,  2  Devaughn's  Case,  2  Cranch  (C.  C.) 
Ired.  (N.  Car.)  346;  38  Am.  Dec.  699;  501 ;  Sanderson's  Case,  3  Cranch  (C. 
Clark  V,  Reese,  35  Cal.  89;  State  v,  C.)  638;  People  v,  Mather,  4  Wend. 
Foster,  23  N.  H.  348;  55  Am.  Dec.  191;  (N.  Y.)  229;  Mitchell's  Case,  12  Abb. 
McCarty  V.  Bond,9  La.  351;  Newcomb  Pr.  (N.  Y.  C.  PI.)  249;  In  r*  Taylor 
V,  State,  37  Miss.  383;  White  v.  Stete,  (Oyer  &  T.  Ct.),  28  N.  Y.  Supp.  500; 
52  Miss.  216;  People  v.  Carroll,  3  Park.  Com.  v.  Bell,  145  Pa.  St.  374;  Janvrin 
Cr.  Rep.  (N.  Y.)  83;  Day  v.  State,  27  v.  Scammon,  29  N.  H.  280;  Richman 
Tex.  App.  143;  Ingalls  v.  State, 48  Wis.  v.  State,  2  Greene  (Iowa)  532;  State  v, 
647;  San  Antonio  St.  R.  Co.  i\  Muth  Duffy,  15  Iowa  425;  Floyd  v.  State,  7 
(Tex.  Civ.  App.  1894), 27  S.  W.  Rep. 752.  Tex.  215;  Kirschner  t/.'State,  9  Wis. 

4.  State  V.  Wentworth,  65  Me.  234;  140;  Winder  v,  Diffenderffer,  2  Bland 
20  Am.  Rep.  688;  Ward  v.  People,  6  (Md.)  166. 

Hill  (N.  Y.)   144;  Osbom  t;.  London  8.  Fisher  t'.  Ronalds,  16  Eng.  L.  & 

Dock  Co.,  10  Exch.  698.  Eq.  418;  Reg.  v.  Boyes,  i  B.  &  S.  311 ; 

Lord   Tenterden    refused    to    allow  loi   E.   C.   L.  311;    i    Burr.  Tr.  245; 

counsel  to  support,  by  argument,  the  Sanderson's   Case,   3   Cranch    (C.  C.) 

privilege  as  belonging  to  the  party  whom  638;     Richman    v.    State,    2    Greene 
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answer  would  criminate  him,  his  privilege  would  be  worthless.^ 
But  if  the  witness  abuses  his  privilege  by  willfully  and  falsely 
asserting  that  his  answer  would  criminate  him,  he  may  be  made 
to  respond  in  civil  damages  to  the  party  thus  wrongfully  deprived 
of  the  benefit  of  his  testimony  * 

9.  Time  of  Claiming  the  Privilege. — In  England,  it  was  formerly 
held  that  if  a  witness  testified  without  objection  to  any  portion 
of  a  matter  tending  to  criminate  him,  it  was  then  too  late  for 
him  to  claim  his  privilege.*  But  it  is  now  settled  that  he  may 
claim  his  protection  at  any  stage  of  the  inquiry,  and,  having  done 
so,  may  not  be  compelled  to  answer  any  additional  questions 
tending  to  criminate  him.*  According  to  the  weight  of  authority 
in  the  United  States,  if  the  witnjess  understandingly  discloses  part 
of  a  material  transaction  in  which  he  was  criminally  concerned 
without  claiming  his  privilege,  he  may  be  compelled  to  go  forward 
and  state  the  whole  of  it  ;*  but  his  privilege  should  not  be  denied 
him  if  his  answer  to  the  question  demurred  to  is  not  necessary  to 
the  full  understanding  of  other  material  statements  which  he  has 
made.®  The  witness  has  no  right  to  refuse  to  be  sworn  on  the 
ground  that  any  testimony  he  could  give  would  tend  to  criminate 
him.  The  privilege  should  not  be  claimed  until  the  question  is 
asked.'' 

(Iowa)  532;  Poole   v.  Perritt,  i  Spears  to  be  stricken  out.     Dandridgev.  Cor- 

(S.  Car.)  128;  State  v,  Edwards,  2  Nott  don,  3  C.  &  P.  11 ;  14  E.  C.  L.  185. 
&;  M.  (S.  Car.)  13;  Warner  v,  Lucas,        5.  State  v,  Foster,  23  N.  H.  354;  55 

10  Ohio  336;  Ward  v.  State,  2  Mo.  120;  Am.  Dec.  191 ;  State  v.  K.,  4  N.  H.  562; 

22   Am.   Dec.   449;   Floyd   v.  State,  7  State  v.  Nichols,  29  Minn.  357 ;  Brown 

Tex.  215;  Chamberlain  v.  Willson,  12  v.    Brown,    5    Mass.    320;    Foster  v, 

Vt.  491 ;  36  Am.  Dec.  356;  Kirschner  Pierce,   11   dush.  (Mass.)  437;  71  Am. 

V.  State,  9  Wis.  140.  Dec.  668 ;    Com.    v.  Price,    10  Gray 

If  it  is  once  made  to  appear  that  the  (Mass.)  476;  Com.  v,  Pratt,   126  Mass. 

witness   is    in    danger,  great    latitude  463;  People  i/.  Freshour,  55  Cal.  375; 

should  be  allowed  to  him  in  judging  Norfolk    v,   Gaylord,   28   Conn.   312; 

for  himself  of  the  eifect  of  any  particu-  Roddy  v.  Finnegan,  43  Md.  502;  Cham- 

lar  question.    Ex  p,  Reynolds,  20  Ch.  berlain  v.  Willson,  12  Vt.  491;  Este  v. 

Div.  294.  Wilshirc,  44  Ohio  St.  636;   Youngs  v. 

1.  Maule,  J.,  in  Fisher  v,  Ronalds,  16  Youngs,  5  Redf.  (N.  Y.)  505. 

Eng.   L.   &   Eq.  418;  I   Burr.  Tr.  244;  put  in  ^^'^^-^iVz,  it  has  been  held  that 

Janvrin  V.  Scammon,  29  N.  H.280;  Peo-  if  it  becomes    necessary  to  compel  a 

pie  z;.  Mather,  4  Wend.  (N.  Y.)  229.  witness  to  give  self-criminatingevidence 

2.  Warner  v.  Lucas,  10  Ohio  336.  in  order  to   a  full  understanding  of  his 
•S.  Dixon  V.  Vale,  i    C.  &  P.  278;  11  other  statements,  the  whole  should  be 

E.  C.  L.  391 ;  East  v.  Chapman,  2  C.  &  stricken  out  and  he  should  not  be  com- 

P.  570;  12  E.  C.  L.  268;   Ewing  v,  Os-  pelled  to  criminate  himself.     Pinkard 

baldiston,  6  Sim.  608.  v.  State,  30  Ga.  757. 

4.  Reg.  f.  Garbett,  i  Den.  C.  C.  236;  6.  Amherst  v,  Hollis,  9  N.  H.  no. 

King  of  Two  Sicilies  v.  Wilcox,  1  Sim.  See  also    Coburn  v,  Odell,  30  N.  H. 

N.  S.  301 ;  Fisher  v,  Ronalds,  16  Eng.  540. 

L.  &  Eq.  418.  7.  Boyle  v,  Wiseman,  to  Exch.  647; 

Where  a  witness  answered  that  there  Osborn  v,  London  Dock  Co.,  10  Exch. 

was   no  consideration  for  a  bill  of  ex-  698;  Ex  f,  Stice,  70  Cal.  51. 

change,  but  refused  to  declare  the  par-  Oontrft. — In    Neaie    v,    Coningham, 

ticulars  because    it    would    criminate  i  Cranch  (C.  C.)  76,  it  was  held  that  a 

him,  Lord  Tenterden  allowed  the  ex-  witness  who  could  not  testify  in  the 

cuse  but  ordered   his  whole  testimony  case  without  criminating  himself  should 
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10.  The  Question  Hay  Lawfolly  Be  Asked. — Any  question  perti- 
nent to  the  matter  in  issue  may  lawfully  be  asked,  and  the  court 
should  not  exclude  it  upon  the  ground  that  the  answer  would 
criminate  the  witness  unless  he  claims  his  privilege.^  But  the 
judge  may,  and  usually  does,  inform  the  witness  of  his  privilege,* 
though  he  is  not  bound  to  do  so  if  no  objection  is  made  to  an- 
swering the  question.*  The  witness  may,  if  he  sees  fit,  waive  his 
privilege,  and  answer  the  question  at  his  peril.* 

11.  Effect  of  Befaring  to  Answer — a.  Where  the  Privilege  Is 
Allowed. —  If  a  witness  declines  to  answer  a  question  on  the 
ground  that  his  answer  might  criminate  him,  or  subject  him  to  a 
penalty  or  a  forfeiture,  no  inference  of  the  truth  of  the  matter 
inquired  of  may  be  drawn  from  that  circumstance.*  A  party  to 
a  civil  action,  however,  who  offers  himself  as  a  witness  in  his  own 
behalf,  stands  on  a  different  footing  in  this  respect  from  a  third 
person  brought  into  court  to  testify  in  a  case  in  which  he  has  no 
interest.  If  he  claims  his  privilege,  and  refuses  to  answer  a  ma- 
terial question,  that  fact  may  be  considered  against  him  the  same 

not  be  sworn.    The  court,   however,  For  waiver  by  accomplices,  see  Jtf^ra, 

cited  no  authority,  and  C ranch,  J.,  dis-  this  title,  Competency  of  Accomplices, 

senting,  said:   "It  is  not  an  objection  to  For  waiver  by  the   dfefendant  in  a 

his  being  sworn,  but  it  is  a  good  reason  criminal  prosecution,  see  supra,  this 

for  his  refusing  to  answer  any  question  title,  Incompetency  Removed  by  Stat- 

which  may  criminate  him."  ute — In    Criminal    Cases — Cross-Mx- 

1.  Paxton  V.  Douglas,  i6  Ves.  Jr.  239 ;  amination  of  the  Defendant. 

U.  S.  V.  Craig,  4  Wash.  (U.  S.)  732;  6.  Rose  v,  Blakemore,  R.  &  M.J83; 

Williams    v.    Dickenson,    28  Fla.  90;  Rex  v.  Watson,  2  Stark.  158;  3  E.  C.  L. 

Short    V.    State,  4   Harr.   (Del.)   568;  357;  Millman  f.  Tucker,  Peake's  Add. 

Fries  v.  Brugler,  12  N.  J.  L.81 ;  21  Am.  Cas.  222;  Phelin  v.  Kenderdine,  20  Pa. 

Dec.  5i ;  Treat  v.  Browning,  4  Conn.  St.  354. 

408;  10  Am.  Dec.  156;  State  v.  Pat-  In  Lloyd  v,  Passingham,  16  Ves.  Jr. 
terson,  2  Ired.  (N.  Car.)  346;  38  Am.  64,  Lord  Eldonsaid:  *' I  protest  strong- 
Dec.  699.  ly   against    the  doctrine  that   Robert 

9.  Lord  Cardigan's  Case,  Gurney  79;  Passingham,   having    demurred  to  so 

Millman  v.  Tucker,  Peake  Add.  Cas.  much  of  the  bill  as  seeks  a  discovery 

222 ;  Fisher  v.  Ronalds,  16  Eng.  L.  &  of  facts  which  have  a  tendency  to  affect 

Eq.  418 ;  State  v.  Bilansky,3  Minn.  246;  him  criminally,  is  on  that  account  to  be 

State  V.  Edwards,  a  Nott&  M.  (S.  Car.)  considered  as  admitting  the  allegations 

13;  16  Am.  Dec.  557.  of  the  bill;  having  observed  a  notion 

8.  Atty.  GenM  v,  Radloff,  10  Exch.88;  prevailing  lately  that  a  witness  who  re- 

Com.  v.  Shaw,  4  Cush.  (Mass.)  594;  50  fuses  to  answer  a  question  upon  that 

Am.  Dec.  813;  Com.  v.  Howe,  13  Gray  ground  is,  therefore,  not  to  be  believed. 

(Mass.)  31.  Nothing  can  be  more  fallacious  ^s  a 

4.  Paxton  v.  Douglas,  19  Ves.  Jr.  225;  standard  of  credit  than  such  a  con- 
State  V,  Blake,  25  Me.  350;  Horrell  r.  elusion,  or  more  dangerous  to  justice 
Parish,  26  La.  Ann.  6.  by  depriving  the  subject  of  that  protec- 

In  Mayo  v.  Mayo,  119  Mass.  290,  the  tion  to  which  he  is  entitled  by  law,  and 

witness  gave  self-criminating  evidence  the  practice  formerly  was  that  the  judge 

in  ignorance  of  her  privilege.    This  be-  told  the  witness  that  he  was  not  bound 

ing  made  to  appear,  the  court  informed  to  answer  the  question." 

her  of  her  right,  then  allowed  her  to  Such  a  refusal  should  not  be  com- 

claim  her  privilege,  and  ordered  her  mented  on  by  counsel  or  taken   into 

testimony  to  be   stricken  out.  consideration  by  the  jury.     People  v. 

For  waiver  by  answering  as  to  part  Maunausau,   60   Mich.  15;    Carne   v. 

of  the  transaction,  see  supra^  this  title,  Litchfield,  2  Mich.  340;  Foster  v.  Peo- 

Time  of  Claiming  the  Privilege.  pie,  18  Mich.  273. 
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as  any  other  refusal  to  produce  evidence  within  his  power.*  But 
the  refusal  of  a  witness  to  answer  a  criminating  question  cannot 
be  shown  as  a  circumstance  against  him  in  a  subsequent  trial  for 
the  offense  inquired  of.*  Neither  can  his  answer  be  put  in  evi- 
dence against  him  if  the  court  compels  him  to  answer  such  a 
question.* 

b.  Where  the  Privilege  Is  Denied.— The  refusal  of  a  wit- 
ness to  answer  any  question  which  he  may  lawfully  be  required 
to  answer,  is  a  contempt  of  court,  and  if  he  persists  in  his  refusal 
he  may  be  punished  accordingly.* 

Xn.  Pbiyileoed  Comjcukicatiohs. — See  vol.  19,  p.  121. 

xm.  Expert  Witnesses.  —  See  Expert  and  Opinion  Evi- 
dence, vol.  7,  p.  490. 

XI7.  ExsxPTiON  FBOx  Abbest.— See  Arrest,  vol.  i,  p.  724. 

XV.  Patmevt  op  Fees. — See  Subpcena,  vol.  24,  p.  166. 

WITTINGLY.— Knowingly,  with  knowledge,  by  design.^ 

1.  Andrews  v.  Frje,  104  Mass.  234.    claiming  and  believing  that  he  had  a 
Such  refusal,  however,  is  not  to  be    right  to  do  so,  but  the  court  found  that 

taken  as  an  admission  of  the  fact  in-  he  had  no  right  of  way.    It  was  held 

quired  of.      Lloyd  v.  Passingham,   16  that  his  case  fell  within  the  intent  of 

Ves.  Jr.  64.  the  statute.    The  court  said:  •*That  we 

2.  State  V.  Bailey,  54  Iowa  414.  may  know  the  precise  force  of  the  word 
8.  Horstman  v,  Kaufman,  97  Pa.  St.  'wittingly'  we  resort  to  the  dictionary. 

147 ;  39  Am.  Rep.  802  ;  2  Tayl.  Ev.,  §  Webster  defines  it  thus :  *  Knowingly— 

1454.  with    knowledge  —  by    design."     We 

4.  JSx  p.  Fernandez,  10  C.  B.  N.  S.  3;  must  presume  that  in  the  common 
100  E.  C.  L.  3;  Whitcomb's  Case,  120  speech  of  the  people  it  imported  knowl- 
Mass.  118;  21  Am.  Rep.  502;  In  re  edge  simply;  that  the  legislature  under- 
Alien,  13  Blatchf.  (U.  S.)  271 ;  Brungger  stood  and  used  it  in  the  same  sense, and 
V,  Smith,  49  Fed.  Rep.  124;  Johnson  that  the  statute  is  aimed  at  persons  who 
Steel  Street  Rail  Co.  v.  North  Branch  knowingly  and  by  design  throw  down 
Steel  Co.,  48  Fed.  Rep.  196;  LaFon-  fences  and  leave  open  gates  and  bars, 
taine  v.  Southern  Underwriters  Assoc,  having  no  legal  right  to  do  so,  exclud- 
83  N.  Car.  132  ;  In  re  Gannon,  69  Cal.  ing  only  cases  which  are  the  result  of 
541 ;  People  v.  Rice  (Supreme  Ct.),  10  accident  or  forgetfulness.  The  legis- 
N.  Y.  Supp.  270;  Lathrop  v,  Clapp,  40  lature  designed  to  punish  to  the  extent 
N.  Y.  328;  100  Am.  Dec.  493 ;  State  r.  of  double  damages  all  persons  who, 
Lonsdale,  48  Wis.  348 ;  Stuart  v,  Allen,  having  controversies  with  adjoining 
45  Wis.  158;  Hirsch  v.  State,  8  Baxt.  owners  as  to  dividing  lines,  take  the 
(Tenn.)  89;  Ward  v.  State,  2  Mo.  120;  law  into  their  own  hands,  and  render 
22  Am.  Dec.  449 ;  Ex  p.  Doll,  7  Phila.  judgment  and  do  execution  in  their  own 
(Pa.)  595;  Ex p,  Harris,  4  Utah  5.  See  favor,  thereby  exposing  inclosures  to 
also  Contempt,  vol.  3,  p.  783.  serious  damage  from  incursions  of  cat- 

6.  Webster's  Dictionary ;  followed  in  tie,  in   the  absence   and  without  the 

Osborne  v,  Warren,  44  Conn.  357.     In  knowledge  of   the  owner.     The   law 

that  case,  a  statute  of  Connecticut  pro-  intends  that  all    persons  shall  adjust 

vided    that  **  every    person  who  shall  such  difTerences  through  its  appointed 

wittingly  and  unlawfully  throw  down,  means." 

or  leave  open,  any  bars,  gate  or  fence,"  In  Indictment. —  In    Harrington  v. 

belonging  to  any  inclosure,  shall  pay  to  State,  54  Miss.  490,  it  was  held  that  an 

the  party  injured  double  damages  and  indictment  under  the  Affj^i>5<^/i  Code, 

a  sum  not  exceeding  five  dollars,  to  be  for  the  alteration   of   a  record,  must 

recovered    in    an    action    of   trespass,  charge  that  the  alteration  was  **  wit- 

The  defendant,  in  a  controversy  with  tingly  "  done,  and  is  fatally  defective  if 

the  plaintiffs  as  to  a  right  of  way  over  it  charges  that  it  was  done  "  willingly,'' 

their  land,   threw   down    their    fence,  and  should  be  quashed  upon  motion. 
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WOMAH — (See  also  Child,  vol.  3,  p.  229;  Husband  and 
Wife,  vol.  9,  p.  789;  Man,  vol.  14,  p.  86;  Married  Women,  vol. 
14,  p.  589;  Separate  Property  of  Married  Women,  vol.  22, 
p.  1). — See  note  i. 

WOH. — See  Mines  and  Mining  Claims,  vol.  15,  p.  506. 

WOOD— WOODS— (See  also  TREES,  vol.  26,  p.  557;  Timber,  vol. 
26,  p.  22). — The  word  **  wood  "  has  several  well  defined  and  recog- 
nized meanings : 

I.  A  thick  collection  of  trees,  a  forest.^ 

The  court  said:  "The  alteration  of  the  A   field  of   broom  sedge  and   wire 

record  was  charged  to  have  been  'will-  grass,  surrounded  by  an  old  fence  and 

ingly  '   done.      The   language    of   the  used  as  a  pasture,  is  not  a  woods  within 

statute  is  '  wittingly.*    While  it  is  not  the   meaning  of  the  North  Carolina 

always  necessary  to  follow  the  literal  statute  imposing  a  penalty  for  injury 

language  of  the  act  in  framing  indict-  to  an  adjoining  proprietor,  arising  from 

ments  tor  statutory  offenses,  it  is  essen-  the  owner  burning  off  the  same.    The 

tial  that  either  the  same  words,  or  words  court  said:  "  The  case  of  Hall  v,  Cran- 

of  equivalent  meaning,   and    substan-  ford,  5  Jones  (N.  Car.)  3,  in  which  it 

tially    synonymous,    should    be    used,  was  held  that  *an  old  field  which  had 

Section  2884,  Code  1871;  Kline  t;.  State,  been    turned    out    without  any  fence 

44  Miss.  317.     '  Willingly  '   and   '  wit-  around  ii^  and  which  had  grown  up  in 

tingly' are  not  synonymous  words,  and  broom  sedge  and  pine  bushes^  some  of 

do  not  convey  the  same  idea.    The  one  which  were  waist  high  and  others  head 

relates  to  the  will,  and  means  *  freely,*  highy    did   come  within   its   meaning, 

or  *  voluntarily ;  *   while  the  other  re-  stretched  the  doctrine  of  being  liberal 

lates  to  the  wit  or  understanding,  and  in    construing    statutes    in    order    to 

means  '  knowingly,*  or  '  designedly.*  '*  reach    the    mischief    intended    to    be 

1.  In  Com.  V,  Bennet,  2  Va.  Cas.  237,  remedied,  as  far  as  it  is  safe  to  follow.** 
the  court  said  that  it  was  at  a  loss  to  Achenbach  v.  Johnston,  84  N.  Car.  265. 
see  a  distinction  between  a  '* woman  Forett  Lajida. — "  We  cannot  imagine 
child**  and  "a  female  child.**  how,  in  any  proper  sense,  the  burning 

Woman  and  Female  Synonymous. — In  of  log  heaps  in  one*s  own  inclosed  field 

Myers  v.  State,  84  Ala.  11,  it  was  held  can  be  called  burning  his  woods.    The 

that  the  use  of  the  word  "  female,**  in  term   *  woods,*  as  used   in   the  statute 

an  indictment,  meant  the  same  thing  as  (see  Rev.  Stat,  ch.  16;  Rev.  Code,  ch. 

"woman,"  and  did  not  render  the  in-  16,  ^1),  means   forest   lands  in   their 

dictment  insufiicient.    The  court  said  :  natural  state,  and  is  used  in  contradis- 

**  The  words  female  and  woman,  used  tinction  to  lands  cleared  and  inclosed 

as  the   former  was  in  the  indictment  for  cultivation.    The  statute  is  a  penal 

before  us,  mean  the  same  thing,  and  one,  and  must,  therefore,  be  construed 

the    indictment  is  sufficient,     i  Brick,  strictly;  but,  whether  construed  strictly 

^i^*  499*  ^  73^i  Sparrenberger  v.  State,  or  liberally,  we  are  clearly  of  opinion 

53  Ala.  481 ;  25  Am.  Rep.  643 ;  Smith  that  the  facts  proved  do  not  bring  the 

V.  State,  63  Ala.  55 ;  Block  v.  State,  66  defendant  either   within   the  letter  or 

Ala.  493;  Parker  V.  State,  39  Ala.  365;  spirit  of  it.**      Averitt  v,    Murrell,  4 

Watson  v.  State,  55  Ala.  150.*'  Jones  (N.  Car.)  323. 

Settlement  of  Pauper — MarrledWoman.  WoodhouBe. — A  policy  of  insurance 

— In  Somerville  v.  Boston,  120  Mass.  on  a**  dwelling-house  and  woodhouse,*' 

574,  it  was  held  that  the  ^ajjar^«j«//j  described  in  the  application  as  **oc- 
statute  providing  "  that  any  woman  of    cupied  for  the  usual  purposes,*'  covers 

the  age  of  twenty -one  years,  who  re-  a  building,  built  at  one  time,  with  a 

sides  in  any  place  within  this  state  for  single   frame  and   roof,   and  designed 

five  years  together,  without  receiving  for  one  building,  for  a  carriage  house 

relief  as  a  pauper,  shall  thereby  gain  a  and   woodhouse,   of  which  the    wood 

settlement  in  such  place,**  applied  only  room     constitutes    two-thirds,  and   is 

to  unmarried  women.  separated  from  the  carriage  room  by  a 

2.  Worcester's  Dictionary ;  quoted  in  loose  partition  extending  to  the  eaves 
State  V.  Howard,  72  Me.  459.  on  one  side,  and  halfway  to  the  roof 
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2.  The  substance  of  trees ;  trees  sawed  or  cut  for  agricultural  or 
other  purposes ;  timber.* 

on  the  other;  and  evidence  is  admissi-  has,  technically  speaking,  an  interest 

ble  that  the  whole  building  was  called  in   the  close  where  they  are  situate; 

by    the    tenants    and     neighbors    the  for  close  does  not  so  much  mean  an  in- 

'*  woodhouse.''      White   v.  Mutual    F.  closure  as  an  interest  in  the  land  itself. 

Assur.  Co.,  8  Gray  (Mass.)  566.  It  was  accordingly  decided  in  Rolls  v. 

Whether  "Wood"  WIU  Carry  Soil.—  Rock,  2  Selw.  N.  P.  1287,  that  where 

"  Wood,    boscus,    contains    timber    or  trees  are  absolutely  excepted  in  a  lease, 

hautboys  and  underwood  or  subboscus,  the  land  on  which  they  grow  is  neces- 

Both  the  trees  and  the  soil  on  which  sarily  excluded  also ;  consequently,  if 

they  stand  pass  by  the  grant  of  a  wood  the  tenant  cut  down  the  trees,  the  land- 

or  boscus  (Co.  Litt.  4  b.   Compare  Doe  lord  may  maintain  trespass  for  break- 

V.  Beviss,  18  L.  }.  C.  P.  128;  7  C.  B.  ing  and  entering  his  close  and  cutting 

456;  62  £.  C.  L.  456).     In  like  manner,  down  his  trees;  the  landlord's  posses- 

by  an  exception  in  a  lease  of  the  woods  sion  being,  in  legal  contemplation,  ex- 

and  underwoods  growing  or  bein^  on  elusive."    Boults  v.  Mitchell,    15  Pa. 

the  property  demised,  the  soil  itself  on  St.  380. 

which    they  grow  is    excepted   (Ive's  1.  Worcester's  Dictionary ;  ^K^/ei/ in 

Case,  5  Coke  11   a ;  Hide  v.  Whistler,  State  v,  Howard,  72  Me.  459. 

Pop.  146 ;  Whistler  v,  Paslow,  Cro.  Jac.  Lumber  and  Bark.  —  A  conveyance 

487.    On  the  other  hand,  by  an  excep-  was  conditioned  upon  the  grantee  ap- 

tion  of 'trees' (Liford's  Case,  11  Coke  plyingto  the  purchase-money  the  avails 

46b), 'saleable  underwoods' now  grow-  of  any  wood  cut  from  the  land,  other 

ing    on    the    premises    ( Pincomb    v,  than  that  necessary  for  sugar  wood.    It 

Thomas,  Cro.  Jac.  524),  the  soil  itself  is  was  contended  that  this  did  not  include 

not    excepted.    Glover  v.   Andrew,    i  lumber  and    bark.     The    court  said: 

And.  7."     Elph.  on    Interpretation  of  '*  The  defendant,  claims  that  the  word 

Deeds  631.    See  also  Shep.  Touch.  94,  *wood,'  as  used  in  the  condition  of  the 

95 ;  Stanley  v.  White,  14  East  332.  deed,  cannot  be  construed  to  compre- 

"  Under  the  term  '  wood,'  used  as  hend  lumber  and  bark,  and  so  that  no 
synonymous  with  the  Latin  word  bos-  recovery  can  be  had  for  the  avails 
cus,  not  only  the  trees,  but  the  soil  thereof.  But  it  appears  that  the  par- 
upon  which  they  are,  will  pass ;  and  ties  had  given  it  that  construction,  and 
where  there  was  a  lease  of  a  manor,  we  give  it  the  same  construction ;  for  it 
*  always  excepting  the  wood  and  under-  is  evident  that  it  is  used  in  its  generic 
wood/  it  was  held  that  the  soil  itself  sense,  which,  of  course,  includes  all  the 
was  excepted ;  but  where  the  grant  or  growing  trees  upon  the  lot."  Hutch- 
exception  is  of  tiniber  trees,  no  soil  inson  v.  Ford,  62  Vt.  97. 
passes  or  is  excepted  but  so  much  as  is  Befase  Wood  and  Timlier. — Sawdust 
necessary  for  the  nutriment  of  the  and  shavings  are  "  refuse  wood  and 
granted  trees.  Whistler  v.  Paslow,  timber."  State  v.  Howard,  72  Me. 459. 
Cro.  Jac.  487 ;  Leigh  v.  Heald,  i  B.  &  This  was  an  indictment  for  throwing 
Ad.  622 ;  20  £.  C.  L.  458.  Or,  as  it  was  such  stuff  into  the  Penobscot  river, 
said  in  another  place,  the  grantee  of  from  a  sawmill.  The  court  said: 
the  trees  has  *  an  interest  in  the  soil  for  "  The  word  '  wood  '  has  several  well 
a  particular  use,'  Clap  v.  Draper,  4  defined  and  recognized  meanings. 
Mass.  266;  3  Am.  Dec.  215;  he  is  en-  Among  them,  as  given  by  Worcester, 
titled  *  to  sufficient  nutriment  out  of  the  are:  '  i.  A  large  and  thick  collection 
land  to  sustain  the  vegetative  life  of  the  of  trees ;  a  forest.  2.  The  substance  of 
trees,  for  without  that  the  excepted  trees ;  trees  sawed  or  cut  for  architec- 
trees  cannot  subsist.'  Liford's  Case,  1 1  tural  or  other  purposes;  timber.  3. 
Coke  49.  To  the  same  effect  is  Tucker  Trees  sawed  or  cut  for  fuel.'  In  what 
V,  Andrews,  i  Me.  122,  where  it  was  sense  is  the  word  used  in  the  act  under 
held  that  by  a  conveyance  reserving  consideration?  The  subject-matter  to 
all  the  pine  timber  of  a  particular  size,  which  the  act  relates  is  the  business  of 
the  trees  remain  the  property  of  the  manufacturing  logs,  as  cut  in  the  forest 
grantor,  with  as  much  soil  as  is  neces-  and  floated  to  the  mills,  into  various 
sary  to  support  them.  From  these  as-  kinds  of  lumber ;  and  the  manner  in 
certained  principles,  it  would  seem  to  which,  at  the  time  of  the  passage  of 
follow  that  the  owner  of  growing  trees  the  act,  at  the  mills,  on  the  Penobscot 
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3.  Trees  sawed  or  cut  for  fuel.* 

WOOL. — See  Manufacture,  vol.  14,  p.  262. 

WORDS— (See  also  Interpretation,  vol.  11,  p.  507;  Stat- 
utes, vol.  23,  p.  140). — Words  are  the  common  signs  that  man- 
kind make  use  of  to  declare  their  intention  to  one  another ;  and 

river,  the  manufacturer  was  accustomed  rather  in  reference  to  the  form  or  shape 
to  get  rid  of  the  refuse  or  waste,  or  such  of  the  refuse  wood  or  timber.  The 
portions  of  the  log  as  were  not  utilized  great  purpose  sought  to  be  accom- 
for  an/  purpose  and  were  valueless,  by  plished  by  the  act  was  to  prevent  ob- 
casting  them  into  the  river  to  be  floated  structions  to  the  navigation  of  the  river 
away  from  the  mill.  It  was  found  that  by  throwing  into  it  the  waste  or  refuse 
this  practice  was  fast  filling  up  the  made  in  the  manufacture  of  logs  into 
channel  of  the  river  and  greatly  im-  the  various  kinds  of  lumber;  and,  that 
peding  its  navigation ;  and  the  'object  this  purpose  might  not  be  defeated,  the 
sought  to  be  accomplished  by  the  act  legislature,  after  naming  several  arti- 
was  to  prevent  it.  Having  in  view  the  cles  of  refuse  or  waste,  added  the  gen- 
subject-matter  to  which  the  act  relates  eral  description  of  *  refuse  wood  or  tim- 
and  the  object  to  be  accomplished  by  ber  of  any  sort.'  Both  of  the  materials 
it,  it  cannot  be  supposed  that  the  word  involved  in  this  indictment  are  a  part 
wood  was  used  in  its  commercial  sense,  of  the  substance  of  the  log;  they  are 
as  designating  *  trees  cut  or  sawed  for  refuse  or  waste;  and  when  thrown  into 
fueV  as  the  materials  which  it  was  in-  the  river  tend  to  obstruct  and  impede 
tended  to  designate  were  not  subjects  its- navigation;  and  we  are  of  opinion 
of  commerce  but  such  as  were  cast  off  that  they  are  embraced  in  the  general 
as  waste  or  refuse,  of  no  value.  We  description  in  the  act,  and  that  throw- 
think  it  was  used  in  its  generic  sense  ing  them  into  the  river  is  inhibited  by 
as  designating  *  the  substance  of  trees,'  it.^' 

or  of  the  logs  to  be  manufactured.  But  1.  Worcester's  Diet.;  quoted  in  State 
it  is  contended  in  argument  that  the  use  v.  Howard,  72  Me.  459. 
of  the  adjective  *  refuse,'  to  qualify  and  Standing  Wood. — A  sale  of  "  stand- 
limit  the  word  '  wood,'  is  inconsistent  ing  wood  "  includes  trees  suitable  for 
with  this  interpretation  ;  that  *  refuse,'  timber  as  well  as  those  for  fuel.  Strout 
used  to  qualify  and  limit  wood  or  tim-  v.  Harper,  72  Me.  270.  The  court  said  : 
ber,  means  unmerchantable,  of  inferior  "  True,  the  word  *wood  *  is  often  used 
quality,  and  is  not  an  apt  or  appropri-  to  designate  fuel.  But  when  so  used 
ate  word  to  describe  such  portions  of  it  means  fuel  wholly,  or  at  least  par- 
the  substance  of  the  log  as  are  cast  ofT  tially,  prepared  for  the  fire.  The  term 
in  its  manufacture;  but  that  for.  that  *  standing  wood'  cannot  be  so  used, 
purpose  the  apt  and  appropriate  word  It  can  apply  only  to  trees.  And  when 
is  waste.  The  answer  to  this  argument  there  is  nothing  in  the  context,  or  in 
is  that  standard  lexicographers  use  any  other  part  of  the  deed,  to  indicate 
'  refuse '  as  synonymous  with  *  waste.'  that  it  is  used  in  a  more  limited  sense, 
Thus,  Worcester:  *  Refuse,  a — left  as  we  think  it  must  be  held  to  include  all 
worthless  when  the  rest  is  taken;  the  trees — trees  suitable  for  timber  as 
worthless;  waste;'  and  one  of  the  mean-  well  as  those  fit  only  for  firewood." 
ings  given  by  him  of  waste  is  refuse.  Firewood;  Cord  Wood. — Underastat- 
Moreover,  the  title  of  this  act  is :  *An  ute  requiring  **  firewood  "  to  be  meas- 
act  to  prevent  the  throwing  of  slabs  ured,  it  is  not  necessary  to  measure 
and  other  refuse  into  the  Penobscot  trimmings  of  lumber,  consisting  of 
river.'  Here  it  is  obvious  that  *  slabs,  pieces  from  one  or  two  inches  to  one  or 
board  or  lath  edgings,  bark,  grindings-of  two  feet  long,  and  sold  by  the  cart  load, 
edgings,  wood,  bark  or  lumber,' named  The  court  said:  "We  cannot  doubt 
in  the  act,  which  it  is  claimed  are  prop-  that  it  means  cord  wood  of  the  usual 
erly  called  waste,  are  all  designated  length.  It  could  never  have  been  the 
by  the  word  *  refuse.'  Then  the  word  intention  of  the  legislature  that  chips 
*  sort '  has  some  significance  in  point-  or  the  trimmings  of  lumber,  which  is 
ing  the  meaning  of  other  words.  It  sold  by  the  load  and  not  by  the  cord, 
does  not  appear  to  be  used  in  reference  should  be  surveyed."  Duren  v.  Gage, 
to  the   different  kinds    of  wood,   but  72  Me.  118. 
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when  the  words  of  a  man  express  his  meaning  plainly,  distinctly 
and  perfectly,  there  is  no  occasion  to  have  recourse  to  any  other 
means  of  interpretation.* 

WOBK— WOBKS,  ETC.— See  note  2. 

1.  Pea  Patch  Island,  i  Wall.  Jr.  (C.  Ingvlting  Words. — See    Insulting, 

C.)i  apPi  P- cxlv.  vol.  II,  p.  277, 

Words  are  nothing  except  in  con-  9.  Works,  Mines,  MannflMitory.  —  A 
nection  with  the  intention  with  which  statute  declared  its  purpose  to  secure 
they  are  used,  or  taken.  The  aHt'mus  money  due  "for  labor  and  senrices 
of  a  look,  or  other  expressions  of  coun-  rendered  by  any  miner,  mechanic,  la- 
tenance,  is  as  perceptible  to  the  eye  borer  or  clerk,  for  any  person  or  per- 
as  words  are  to  the  ear,  and  often  much  sons  or  chartered  company  employing 
more  capable  of  correct  understanding,  clerks,  miners,  mechanics  or  laborers, 
That  this  is  so  is  self-  evident.  Ray  v.  either  as  owners,  lessees,  contractors 
State,  50  Ala.  107.  or  underowners  of  any  tvorks^  mines. 
Confined  to  Written  Words. — In  State  manufactory ^  or  other  business  where 
V.  McArthur,  5  Wash.  558,  it  was  held  clerks,  miners  or  mechanics  are  em- 
that  the  Penal  Code  of  Washington  ployed."  It  was  held  that  the  statute 
did  not  abolish  the  distinction  between  contemplated  a  business  complete  and 
libel  and  slander.  The  court  said:  *'It  independent  and  of  a  fixed  and  per- 
is true  that  the  use  of  the  expression  manent  character,  as  opposed  to  a 
*  words,'  if  construed  without  reference  temporary  employment,  cutting  saw* 
to  the  rest  of  the  section,  would  proba-  logs,  for  example.  The  court  said: 
bly  lead  us  to  that  conclusion;  but  "The  words  '"worhs^  mines ytnannfac- 
while  the  rule  is  undoubted  that,  in  ^^O'**  thus  employed  in  the  act,  have  a 
construing  statutes,  words  must  be  definite  signiflcatton,  well  understood 
given  their  ordinarily  accepted  mean-  in  their  general  and  popular  accepta- 
ing,  yet  that  must  be  taken  in  consid-  tion.  Ex  vi  termini  the  branches  of 
eration  with,  and  made  subservient  to,  business  intended  to  be  described  by 
another  imperative  and  absolutely  nee-  them  are,  in  a  certain  sense,  complete 
essary  rule,  that  *the  whole  section  and  independent,  and  of  a  fixed  and 
must  be  construed  together ;'  and  con-  permanent  character,  as  opposed  to  a 
sidering  the  descriptive  part  of  this  temporary  employment  that  is  merely 
section  in  connection  with  the  latter  incidental  to  any  particular  branch  of 
part,  which  provides  that  every  person  business.  It  will  scarcely  be  pretended 
who  makes,  composes  or  dictates  a  that  either  of  these  words  fitly  de- 
libel,  or  who  publishes  or  willfully  cir-  scribes  the  business  in  which  appellant 
culates  such  libel,  etc.,  shall  be  pun-  was  employed.'*  Pardee's  Appeal,  100 
ished,  etc.,  plainly  indicates  that   the  Pa.  St.  412. 

expression  *  words,'  used  in  this  sec-  Store  Works — ^Bnri^ary. — An  allega- 
tion, has  reference  to  written  or  printed  tion  in  an  indictment  charging  defend- 
words.  This  view  is  strengthened  by  ant  with  breaking  and  entering  **  stove 
the  provisions  ot  section  18,  which  de-  works"  is  not  a  sufficient  allegation 
fine  what  publication  of  a  libel  is.  that  he  broke  or  entered  a  building,  the 
There  is  no  provision  in  said  section  words  "  stove  works "  not  necessarily 
for  the  publication  of  a  libel  by  oral  implying  an  inclosure  or  building.  The 
language,  as  there  certainly  would  have  court  said:  •*  The  words  *  stove  works' 
been  if  it  had  been  the  intention  of  the  do  not  necessarily  imply  a  place  in- 
legislature  to  incorporate  spoken  words  closed  by  a  fence.  Still  less  do  they 
into  the  definition  of  libel."  imply  of'  necessity  a  building.  These 
General  Words. — By  general  words  are  words  are  used  to  mean  all  the  grounds 
meant  such  terms  as,  according  to  the  used  by  a  manufacturer  for  the  roanu- 
common  use  of  language,  can,  without  facture  of  stoves.  They  include  the 
doing  them  violence,  be  made  to  stand  buildings,  and  also  the  grounds  about 
in  agreement  with  the  rest  of  the  de-  the  buildings,  whether  such  grounds 
scriptive  phrases.  Evens  v,  Griscom,  are  fenced  in  or  not.  They  are  words 
42  N.  J.  L.  588.  of  the  most  general  meaning.  Web- 
Defamatory  Words. — See  Libel  AND  ster's  Dictionary,  under  *work.'  One 
Slander,  vol.  13,  p.  297.  who  entered  into  grounds  used  for  the 
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manufacture  of  stoves    might,  in  the  Code,  ^  301 S.     It  is  plain  that  a  con- 

legal  phrase,  be  said  to  break  into  the  tractor    for   the    construction    of    the 

close  of  the  owner.     And  plainly  the  building  is  within  the  protection  of  the 

allegation  of  the  indictment  does  not  statute.     If  he  was  also  intrusted  with 

necessarily  include   the  breaking  into  the  planning  of  the  building,  and  with 

any  building,  or  even  into  any  grounds  the  sole  supervision  of  its  erection,  we 

inclosed  by  a  fence.**     People  v,  Haight  think  it  is  equally  plain  that  his  services 

(Supreme  Ct.)f  26  N.  Y.  St.  Rep.  33.  in  these  particulars  could  be  regarded 

Works — StlpiUatioii  In  Conyeyane^. —  as  properly  a  part  of  his  work  'upon 
In  South  St.  Joseph  Land  Co.  v,  Pitt,  the  building,*  and  that  compensation 
114  Mo.  135,  it  was  held  that  a  stipula-  therefor  might  be  included  in  the 
tion  that  a  company  should  transfer  its  amount,  for  the  security  of  which  he 
works  to  a  certain  place,  was  fulfilled  could  acquire  a  lien  under  the  statute, 
by  the  removal  of  the  building  and  ma-  There  is  nothing  in  the  circumstance 
chinery,  although  the  factory  was  not  that  such  services  were  rendered  by  an- 
put  in  operation.  The  court  said  :**  The  other  person  to  put  them  beyond  the 
word  works  is  often  used  as  meaning  protection  of  the  statute.  Under  a 
'an  establishment  for  manufacturing.  New  Tork  statute  a  lien  was  author- 
or  for  performing  industrial  labor  of  ized  in  favor  *of  any  person  who  shall 
any  sort;  generally,  in  the  plural,  in-  perform  any  labor,  or  furnish  any  ma- 
cluding  all  the  buildings,  machinery,  terials,  in  building,  altering  or  repair- 
etc.,  used-  in  the  required  operations,  as  ing  any  house,  etc.,  by  virtue  of  any- 
iron  works.*  Century  Dictionary.  The  contract  with  the  owner,'  etc.  *  This 
word  was,  we  think,  used  in  this  sense  language,*  it  was  said  in  Stryker  v, 
here,  that  is  to  say,  meaning  the  build-  Cassidy,  76  N.  Y.  50 ;  32  Am.  Rep. 
ings  and  machines  of  the  Omaha  plant.  262,  '  is  general  and  comprehensive. 
The  parties  could  not  have  used  the  and  its  natural  and  plain  import  in- 
word  in  any  other  sense,  when  they  say  eludes  all  persons  who  perform  labor 
the  'works  shall  be  transferred  from  in  the  construction  or  reparation  of  a 
Omaha;  for  the  works  at  that  place  building,  irrespective  of  the  grade  of 
were  not,  and  had  not  been,  in  opera-  their  employment,  or  the  particular 
tion  for  fourteen  months.**  kind  of  service.     The  architect  who 

Meeluuiics*    Liens. — (See    also    Ms-  superintends  the  construction  of  a  bull  d- 

CHANics*  LiBNS,  vol.  ic,  p.  I.)  tng,  performs  labor  as  truly  as  the  car- 

In  Price  v»  Kirk,  35  Leg.  Int.  325,  it  penter  who   frames  it,  or   the   mason 

was  held  that  a  claim  by  an  architect,  who  lays  the  walls,  and  labor  of  a  most 

for  preparing  drawings  and  specifica-  important  character.     .     .     .    The  Ian- 

tions  for  a  house,  was  not  subject  to  a  guage  quoted  makes  no  distinction  be- 

mechanic'slien.    The  dra wine  of  plans  tween  skilled  and   unskilled  labor,  or 

and     specifications,    of    itself,    is    not  between  mere  manual   labor  and  the 

**  work  **  within  the  meaning  of  the  stat-  labor  of  one  who  supervises,  directs,  and 

ute.      But  in    Pennsylvania    Bank  v,  applies  the  labor  of  others.    .    .    .    The 

Gries,35  Pa.  St.  423,  the  court  held  that  general  principle  upon  which  the  lien 

an  architect  who  drew  plans  and  spec-  laws  proceed,  is  that  any  person  who 

ideations  for  a  building,  directed   and  has  contributed,  by  his   labor,  or  by 

superintended  the  work  done  in  pursu-  furnishing    materials,    to    a  structure 

ance  of  them  by  the  various  mechanics,  erected  by  an  owner  upon  his  premises, 

inspecting    materials,    examining    ac-  shall  have  a  claim   upon  the  property 

counts,  countersigning  orders,  and  gen-  for  his  compensation.*    The  claim  of 

erally  occupying  the  builder's  place,  an  architect  was  allowed  in  that  case, 

and  discharging  his  duties  throughout.  What  was  there  said  seems  eminently 

performed  "  work  about  the  erection  or  sound,  and  is  equally  applicable  to  the 

construction  of  the  building,*'  and  in-  Alabama  statute.     An   architect  who 

eluded  the  drawing  of  plans  and  speci-  prepares  the  drawings,  plans  and  spec- 

fications   necessary   to  enable  him   to  ifications   for  a  building,  and  superin- 

perform  this  work  within  the  act.  tends  the  erection  thereof,  may  as  truly 

In  Hughes  v.  Torgerson,  q6  Ala.  346,  be   said   to  perform   labor  thereon  as 

an  architect  was  held  within  the  pro-  anyone  who  takes  part  in  the  work  of 

tection   of  the   Alabama    code.      The  construction.      That  he  is  within  the 

court  said :  "Are  such  services  by  an  protection  of  the  statute  is  a  proposition 

architect,  *  work  or  labor  upon     .     .     .  well  supported  by  adjudications  upon 

a  building  or  improvement  on  land,*  other  similar  statutes.**    Phillipson  Me- 

within   the   meaning  of  the    statute?  chanics*  Liens  (2d  ed.),  ^  158." 
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Deflnltlim.                                WORK—  WORKS.  DtSaitkL 

Loss  of  time  for  men  was  held,  in  Lee  Workliig  the   Qaany.  —  The  words 

V,   Brayton  (R.   I.  1893),  26  Atl.  Rep.  "working  the  quarry/*  in  a  lease  pro- 

256,  not  to  be  subject  to  a  mechanic's  viding  for  forfeiture  for  *'  not  working 

lien,  as  it  is  not  work  or  material.  the  quarry  for  a  space  of  three  succes- 

Persons  who  occupy  the  positions^of  sive  months/*  include  the  work  of  re* 

managing  agent  and  superintendent  -of  moving  water  which  has  flooded  the 

trains,  but  who  also,  on  occasion,  run  mine.    Miller  v.  Chester  Slate  Co.,  129 

trains,  clean  cars,  repair  track,  and  act  Pa.  St.  81. 

as  ^  general  utility  "  men,  must  be  con-  Working  Hours — Cliartflr  Party.— This 

sidered  as  performing  "work  and  labor,**  term,  as  used  by  a  charter  party,  was 

within  the  Montana  railroad  lien  law  construed   in  The   Principia,  34  Fed. 

(Comp.  Stat.  Montana^  ch.  25,  §  707) ;  Rep.  667.    The  court  said:  **  Intheab- 

but  it  is  not  so  with  one  who  merely  sence  of  special  proof  of  some  different 

has  charge  of  the  office  and  of  the  re-  meaning,  the  words   of   the  contract 

ceipts,  and  keeps  in  a  book  the  time  of  must  be  construed  in   their  ordinary 

the  workmen    as   handed  in  to  him.  sense.    Twenty-four  working  hours  in 

Mining  Co.  v.  Cullins,  104  U.  S.  176.  this  view  would  mean  those  hours  dur- 

Works — Employers'  Uabillty  Act. —  ing  which  work  was  ordinarily  done 

In  the   English   Employers*  Liability  about  the  business  to  which  the  clause 

Act,  1880  (43  &;  44  Vict.,  ch.  42),  ^  i —  relates.      If,   for  instance,  it  was  the 

defining  the  liability  of  employers  for  usual  practice  in  this  port  to  work  dav 

personal  injury  caused  to  their  work-  and  night  consecutively,  during  good 

men   **  by    reason    of    any   defect    in  weather,  the  words  would  be  construed 

the  condition  of  the  ways,  works,  ma-  to  mean  consecutive  hours  during  such 

chinery,  or   plant  connected   with  or  weather.     Holidays  would  be  admitted 

used  in  the  business  of  the  employer  **  or  excluded,  according  as  by  usage  thejr 

— the    expression   **  works  **   must    be  were  deemed,  or  were  not  deemed,  a 

taken  to  mean  works  already  completed  ship's  working  hours  in  port.  The  bur- 

and  not  works  in  course  of  construe-  den  of  proof  is  upon  the  libelants  to 

tion  which  are,  on  completion,  to  be  establish  the  fact  that  '  working  hours' 

connected  with  or  used  in  the  business  in  this  port  means  consecutive  houn 

of   the  employer.     Howe  v.  Finch,  17  day  and  night;  because,  without  that 

Q.  B.  Div.  187.     See  also  the  article  construction,  the  damage  in  this  case, 

W  AYS.  and  the  repairs  on  the  ship,  did  not 

Works— ^Charter  of  Ballw&y. — A  pro-  prevent  the  working  of  the  steamer  for 

vision  in  the  charter  of  a  railway  com-  so  many  as  twenty-four  working  hours.'' 

pany  providing  that  the '*  works  hereby  Wagon  Work. — In  Johnson  v.  Sey- 

required  **   should   be  finished    within  mour,    19   Ind.   24,   an   action  upon  a 

ten  years,  does   not  restrict  the  right,  note,   payable  in  **  wagon  work,"  the 

also  contained  in  the  charter,  to  con-  court  thus  construes  the  term*'wagon 

struct  branch  roads  after  the  expiration  work  :  '*   "  The  appellant  argues  that 

of   ten  years;    the  *' works  required**  the  *  wagon  work*   mentioned  in  the 

were  the  building  and  equipping  of  the  note   should   not  be   regarded  in  the 

main  stem.    Blanton  v,  Richmond,  etc.,  light  of  specific  articles,  but  as  labor. 

R.  Co.,  86  Va.  618;  43  Am.  &  Eng.  R.  and  hence,  that  the  plaintiff  or  holder 

Cas.  617.  of  the  note   should   have  made  some 

Work  or  Supplies— Highest  Bidder. —  designation  of  the  labor  to  be  per- 
In  Davies  v.  New  York,  83  N.  Y.  207,  formed.  Whether  or  not  the  condu- 
it was  held  that  the  renting  of  cham-  sion  would  follow  from  the  premises, 
hers  for  the  city  recorder  did  not  fall  we  need  not  determine,  as  we  cannot 
within  the  provision  requiring  work  or  adopt  the  premises  thus  assumed.  The 
supplies  to  be  let  by  contract  to  the  low-  terms  *  wagon  work,'  as  used  in  the 
est  bidder.  note,  unexplained  by  circumstances  or 

So,  the  statute  does  not  apply  to  a  otherwise,  evidently  do  not  mean  labor, 

contract  for  carriage  hire  of  aldermen  as  hauling  or  otherwise,  with  a  wagon  or 

or  councilmen  while  engaged  in  public  wagons;  nor  do  they  mean  simply  labor 

duties.     Smith  z\  New  York,  ai   How.  or  work  to  be  performed  by  the  maker 

Pr.  (N.  Y.  C.  PI.)  I.  of    the    note    in    the  construction  of 

Nor  does  it  apply   to    professional  wagons.     But   they   do    mean,  as  we 

services,  for  example,  those  of  a  sur-  think,   wagons,  or,   perhaps,  parts  of 

veyor  in  preparing  a  map.     People  v.  wagons ;    wagons   either  complete  or 

^l*gg»   5   Abb.   Pr.   (N.   Y.    Supreme  incomplete,  including  both  the  materi- 

Ct.)  232.  als  and  the  labor  bestowed  upon  them.'* 
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DafiniUcm.                                 WORK—  WORKS.  Definition. 

Work  In  t&e  Sense  of  Dnty. — In  Chi-  a  carman  in  his  business;  a  single  bar- 
cago,  etc.,  R.  Co.  v.  Bragonier,  119  ness  necessar^r  in  the  business  of  the 
111.  63,  it  was  held  that  in  an  action  in-  owner;  and  the  single  horse  of  a  physi- 
volving  the  question  of  a  brakeman's  cian.  (Wheeler  v.  Cropsey,  5  How.  Pr. 
negligence,  either  party  has  the  right  (N.  Y.  Supreme  Ct.)  288;  Lockwood 
to  prove  what  were  the  customary  and  v.  Younglove,  27  Barb.  (N.  Y.)  505; 
usual  duties  of  brakemen.  And  where  Eastman  v,  Caswell,  8  How.  Pr.  (N.  Y. 
counsel  proved  what  was  termed  the  Supreme  Ct.)  75;  Harthouse  i^.  Rikers, 
*•  work  "  of  brakemen,  the  court  said:  i  Duer  (N.  Y.)  606;  Hutchinson  v. 
•*  It  may  also  be  further  remarked,  in  Chamberlain,  11  N.  Y.  Leg.  Obs.  248.) 
this  same  connection,  that  while  plain-  And  it  is  undoubtedly  the  duty  of  the 
tiff's  counsel  disclaimed  any  purpose  court,  since  these  acts  'concern  the 
to  prove  what  were  the  customary  or  public  good,*  to  give  them  an  enlarged 
usual  duties  of  brakemen  on  defend-  and  liberal  construction.  (Carpenter  v. 
ant's  road,  he  was  permitted  to  and  did  Herrington,  25  Wend.  (N.  Y.)  370;  37 
prove  what  was  termed  the  *  work  *  of  Am.  Dec.  239.)  I  have  examined  the 
brakemen.  The  word  *work,'  in  the  question  involved  in  this  case,  in  the 
sense  used,  could  mean  nothing  else  spirit  of  the  rule  laid  down  by  the 
than  '  duty.'  As  used,  the  words  are  courts  in  the  several  cases  cited,  but 
convertible  terms,  and  obviously  mean  have  been  unable  to  bring  my  mind  to 
the  same  thing.  Either  party  has  the  the  conviction  that  the  complicated 
right  to  prove  what  were  the  custom-  machine  described  in  the  case  is  with- 
ary  and  usual  duties  of  brakemen,  as  to  in  the  most  liberal  definition  of  the 
the  inspection  of  the  brakes,  but  that  words  *  working  tools;'  or  that  the  leg- 
privilege  was  denied,  by  the  rulings  of  islature  intended  these  words  should 
the  court,  to  defendant.  In  this  there  have  a  signification  broad  enough  to 
was  error."  cover  it.    The  common  understanding 

Exeniption  —  Working  Tools.  —  (See  of  those  words  would  never  embrace 

also  Tools,  vol.  26,  p.  69.)  such  a  machine.     If  the  plaintiff  were 

In   the  8th  section  of  the  Rhode  Is-  to  sell  to  another  all  his  working  tools, 

land  **act  prescribing  the    forms    of  by   that  description,  it   would  not  be 

writs  and  the  manner  of  serving  them,"  thought  by  him  or  the  purchaser  that 

which  exempts    from   attachment,   in  it  included  his  threshing  machine.  The 

favor  of  the  housekeeper,  "  the  work-  word  *  tool '  is  never  applied  to  such  a 

ing  tools  necossary  for  his  usual  occu-  machine.      No    lexicographer   can   be 

pation,"  to  the  value  of  fifty  dollars,  found  who  gives  such  a  signification  to 

and,  in  favor  of  any  debtor,  **  his  work-  the  word,  or  defines  it  in  any  way  that 

ing  tools,"  to  the  same  value,  the  same  would  justify  its  use  in  that  sense.   The 

meaning  is  to  be  attached  to  the  Ian-  courts,  so  far  as  I  am  able  to  find,  have 

guage  in  both  instances,  and  should  be  not  enlarged  the  sense  of  those  terms 

construed  to    include   not  only   such  sufficiently  to  include   the  machine  in 

tools  as  are  indispensably  necessary  to  question. 

the  mechanic,  or  even  such  as  are  in  '*  In  Buckingham  f.  Billings,  13  Mass. 

general  use  by  individuals  of  the  same  82,  it  was  held  that  a  printing  press  was 

craft,  but   also  such  as  the  individual  not  a  tool,  and  therefore  not  exempt 

in    question  has   adopted   to   facilitate  under  the  statute  of  that  state,  which 

and  diminish  his  labor,  and  not  only  provided  '  that  the  tools  of  any  debtor, 

working  tools  so  called  in  the  dictionary  necessary  for  his  trade  or  occupation, 

and  by  learned  men,  but  such  as  are  so  shall  be  altogether  exempted  from  at- 

called  by  the  craft,  such  as  the  individ-  tachment  and  execution.' 

ual  uses  and  has  set  apart  as  tools  for  *'In  Danforth  xk  Woodward,  10  Pick, 

the    advantageous  prosecution   of  his  (Mass.)  423;  20  Am.  Dec.  sS^i  i^  ^^^ 

business.  Healy  v,  Bateman,  2  R.  I.  454.  held  that  printing  types  and  forms  were 

A  threshing  machine  is  not  exempt,  not  tools,  and  were  not  exempt  from 

The  court  said  :  **It  is  insisted  by  the  attachment;  and  Wilde,  J.,  said:    *  The 

plaintiff  that  this  threshing  machine  is  word  tool  is  not  understood,  either  in 

a 'working  tool,' within  the  definition  its   strict  meaning  or  popular  use,  as 

of  that  term  as  used  by  the  act  of  1842.  designating    complicated     machinery, 

That  act  has  received  a   liberal  con-  which,  in  order  to  produce  any  useful 

struction  from  the  courts.    The  word  effect,  must  be  worked  by  combining 

team  has  been  held  to  embrace  a  buggy,  distinct  parts,  or  separate  pieces,   the 

wagon  or  gig  used  by  a  physician  in  aid  of  more  hands  than  one  being  nec- 

his  practice ;  a  horse  and  cart  used  by  essary  to  perform  the  operation.* 
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Synsptls. 


WORKING  CONTRACTS. 


^nopli. 


WOEKHrO  C0KTEACT8. — (See  also  Arbitration  and  Award, 
vol.  I,  p.  646;  Contract,  vol.  3,  p.  823;  Contributory  Neg- 
ligence, vol.  4,  p.  15  ;  Corporations  (Private),  vol.  4,  p.  184; 
Damages,  vol.  5,  p.  i ;  Easements,  vol.  6,  p.  139 ;  Fellow-Serv- 
ANTS,  vol.  7,  p.  821;  Frauds,  Statute  of,  vol.  8,  p.  685; 
•Guaranty,  vol.  9,  p.  67 ;  Highway,  vol.  9,  p.  362 ;  Lateral 
jcsiiy  Subjacent  Support,  vol.  12,  p.  933 ;  Lease,  vol.  12,  p. 
i974;  Liens,  vol.  13,  p.  574;  Master  and  Servant,  vol.  14,  p. 
.740;  Mechanics*  Liens,  vol.  15,  p.  i  ;  Municipal  Corpora- 
TiONS,  vol.  15,  p.  949 ;  Negligence,  vol.  16,  p.  386 ;  Nuisances, 
vol.  16,  p.  922 ;  Payment,  vol.  18,  p.  148;  Reasonable  Time, 
vol.  19,  p.  1089;  Specific  Performance,  vol.  22,  p.  908; 
Streets,  vol.  24,  p.  i ;  Suretyship,  vol.  24,  p.  714;  Tender, 
vol.  25,  p.  897.) 


I.  Definition,  855. 
II.  Formation  of  the  Contract,  855. 

1.  Generally^  855. 

2.  Parol  Contracts^  858. 

3.  Contracts  with  Corporations, 
860. 

4.  Implied  Con  tracts y  864. 

III.  Tenders,  866. 

1.  Definition y^^. 

2.  Acceptance  of  Tender ,  866. 

3.  Rights  of  Lowest  Bidder,  867. 

4.  Agreements    to    Stifle    Com- 
petition in  Bids,  860. 

IV.  Specifications,  869. 

1.  Definition,  869.^ 

2.  Binding  on  Contractor,  869. 

3.  Variance  Between  Specifica- 
tions and  Contract,  871. 

4.  Implied  Warranty ,,%12, 
V.  Bill  of  Quantities,  874. 


VI.  The  Architect,  875, 

1.  Definition,  875. 

2.  Contract    with  —  Submission 
of  Plans,  875. 

3.  The     Contract    a    Personal 
One,  879. 

4.  Degree    of    Skill  and   Care 
Required,  880. 

5.  Architect  as  Agent  of  Em- 
ployer, 882. 

6    Must  Act  with  Good  Faith, 
885. 

7.  Compensation,  886. 

8.  Lien  of  Architect,  888. 
VII.  Performance  of  Contract,  890. 

1.  Implied  Conditions,  B^. 

2 .  Substantial  Performance,  891 . 

3.  Acceptance  as  Waiver  of  De- 
fects, 899. 

4.  Part  Performance,  901. 


**  In  Kilburn  v.  Damming,  2  Vt.  404 ;  **  work  horse  "  has  been  held  not  limit- 

21   Am.  Dec.  543,  it  was  held  that  a  ed  to  a  **  draft  horse,"  but  extending  to 

portable  machine  called  a  *  Billj  and  a  horse  performing,  or  intended  to  per- 

Jenny,'  used  for  spinning  and  manufac-  form,  the  common  drudgery  of  the  fam- 

turing  cloth,  was  not  a  tool,  and  not  ily.     Noland  v,  Wickham,  9  Ala.  169; 

exempt.  AUman  v.  Gann,  29  Ala.  240.  The  term 

"  In  Batchelder  r.  Shapleigh,  10  Me.  applies  to  a  colt  not  yet  fit  for  service. 

Winfrey  v,  Zimmerman,  8  Bush  (Kj.) 


135;  25  Am.  Dec.  213,  a  mill  saw  was 
held  not  to  be  a  tool.  *  It  is  not,'  said 
the  court,  *an  instrument  worked  by 
hand,  or  by  muscular  power,'  but  part 
of  a  mill  propelled  by  water. 

**  In  the  case  at  bar,  the  machine  re- 
quired *  a  horse  power,'  and  the  use  of 
eight  or  ten  horses  and  ten  men,  for  its 
propulsion.  Without  all  these  it  could 
be  applied  to  no  practical  use,  and  3,  p.  288. 
would  be  valueless  as  a  means  to  pro- 
vide for  the  support  of  the  plaintiff's 
family." 

Exemption — ^Work  Horse.  —  The  term    323. 
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587- 
Working  GatUe.— See  Cattle,  vol.3, 

p.  44;  Steer,  vol.  23,  p.  555. 

Works  of  Necesalty  and  Gbaritr— See 
Sunday,  vol.  24.  p.  528. 

Opened  and  Worked.— See  Open,  vol 

17'  P-  193-  ^    ^  . 

Workable  Coal  Seam.— See  Coal,  vol. 

,  p.  288. 

Ordinary  Work.— See  Ordinary,  vol. 
17,  p.  274. 
After  Work.— See  After,  vol.  i,  p- 


Mbdtion. 


WORKING  CONTRACTS.  FomatloA  of  ContrMt. 


a.  Generally^  901. 

b.  Employer  Preventing' 
Performance^  903. 

c.  Destruction  of  fVork^  ^06. 

d.  Impossibility  of  Perform- 
ance (See  the  titles  Con- 
tract, vol.  3,  p.  897  et  seq.; 
Impossible  Contracts, 
vol.  10,  p.  176),  909. 

e.  Entire  Contract — Aban- 
donment^ 910. 

/.  Waiver  of  Entire  Per- 
formance^  913. 

5.  Specific  Performance^  913. 

6.  Time  of  Performance^  t^n^, 

a.  Genera/lyy  914. 

b.  Reasonable  Time^  917. 

c.  Particular  Words^  917. 

d.  Penalties  and  Forfeitures^ 
918. 

e.  Waiver  or  Extension  of 
Time^  919. 

/.  Effect  of  Extras  and  Al- 
terations^ 921. 
g".  Excuses  for  Delay  ^  921. 

7.  Performance  Subject  to  Ap- 
proval^ 936.  [^n/,  936. 

a.  Approval  of  Superintend- 

b.  Approval  of  Employer, ijfi^ 

c.  Certificates  of  Approval^ 
939. 

( 1 )   Condition     Precedent 

to  Recovery,  929. 
(3)  By  Whom  Given,  933. 

(3)  Progress  Certificates, 

933-  [933- 

(4)  Waiver  of  Certificate, 

(5)  Withholding     Certifi- 
cate, 934. 

(6)  Sufficiency,  937. 

(7)  Conclusiveness,  940. 

( 0 )  As  Distingu ishedfrom 
Award,  943. 


8.  Deviations  and  Alterations, 

944- 

9.  Nuisances,  946. 

10.  Liability  for  Negligence,  k^'j. 

a.  Liability  of  Employer,  947. 

b.  Liability    of    Contractor^ 

949- 

11.  Property  in  Materials,  950. 

13.  Erections  in  Violation  of  Law, 

955- 

13.  Penalties     and     Liquidated 

Damages,  955. 

14.  Forfeitures,  957. 
VIII.  Extra  Work,  963. 

I.  Who  May  Order,  962. 
3.  Special  Stipulations,  963. 

a.  Generally,  963. 

b.  Written  Orders,  964. 

c.  Estimate    and    Certificate 
of  Superintendent,  967. 

3.  Where  Independent  of  Con- 
tract, 968. 

4.  When  Impliedly  Authorized, 
971. 

5.  Necessary  Extra  Worh,  973. 

6.  Effect  on  Contract,  973. 

7.  Rate  of  Remuneration,  973. 
IX.  Arbitration,  974. 

X.  Sureties,  976. 

XI.  Bankruptcy  of  Contractor,  977. 
XII.  Assi^ment  of  Contract,  978. 

XIII.  Rescission,  978. 

XIV.  Payment  (See  Payment,  vol. 
18,  p.  148),  979. 

I.  Generally,  ^i). 
3.  Medium  of  Payment,  983. 
3.  Payment    Upon   Estimate  or 
Classification    of    Engineer, 

983. 
XV.  Subscriptions  to  Work,  988. 

XVI.  Mechanics'  Liens   (See   Liens, 

vol.    13,    p.   574;    Mechanics* 

Liens,  vol.  15,  p.  i),  989. 


I.  DSFEVlTlOir. — A  working  contract  is  one  under  which  work  or 
labor  is  to  be  performed  in  the  erection,  construction,  or  repairing 
of  some  edifice,  structure  or  other  work.^ 

n.  FOBMATIOH  OF  THE  CovTRACT — 1.  Generally. — In  all  con- 
tracts there  must  be  a  proposal  and  acceptance — an  agreement  of 
minds — and  a  valuable   consideration.*     The  general  principles 


1.  See  Contract,    vol.  3,    p.  825;  2.  Talmadge  v.  Spofford,  41   N.  Y. 

Lloyd's  Law  of  Building  (2d  ed.),  §  i.  Super.  Ct.  428. 

Gsneral  Contraotor. — The  term  "gen-  A  promise  by  a  building  contractor 

eral  contractor*'  includes  all  persons  to  put  another  coat  of  oil  on  the  inside 

furnishing  materials  for,  or  doing  work  of  a   house,   made   after  he  had  fully 

upon,    a    building,    under    a  contract  complied  with  his  contract,  and  with- 

made   by   such   persons  directly  with  out  any  additional  consideration,  is  a 

the    owner.      Merchants',     etc.,    Sav.  mere  gratuity ;  and  his  failure  to  put  on 

Bank  x;.  Dashiell,  25  Gratt.  (Va.)  616.  the  additional  coat  will  not  preclude 
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touching  the  formation  of  contracts  are  treated  elsewhere.*  A 
mere  bid  in  answer  to  an  advertisement  for  proposals  does  not 
constitute  a  contract.*     There  must  be  an  unconditional  accept- 

ance  of  the  proposition  as  made,  even  an  innocent  mistake  in  the 

him  from  recovering  the  full  amount  not  a  written  agreement  to  erect  a  build* 

due  under  the  contract.     Widiman  v.  ing.  Ej^ser  r.  Weissgerber,  2  Iowa465. 

Brown,  83  Mich.  241.  Where  one  party  to  a  contract  at  the 

A  contract  by  which  a  party  building  time  he  executes  it  so  conducts  himself 

a  house  for   his  own   occupancy   upon  as  to  lead  a  reasonable  man  to  believe 

land  of  another  is  to  receive,  on  sur*  that  he  understands  and  assents  to  its 

render  of  the   house   to  the  owner  of  terms,  and  the  other  party,  so  believing, 

the   land,    the    cost    of  the   materials  executes  and  performs  it  on  his  part, 

used  in  its  construction,  is  not  void  for  the  former  is  precluded  from  asserting 

want  of    consideration.     Stevenson  r.  that  he  did  not  so  understand  and  as- 

Robertson,  55  Iowa  689.  sent,  and  is  bound  by  it.  Phillip  r.Gal- 

A  joint  contract  was  made  by  two  lant,  62  N.  Y.  256. 

persons  to  erect  a  church,  at  a  certain  Delivery  of   Contract.  —  Where  the 

price,  which  contract    was    by   them  contract  was  signed  and  left  with  the 

abandoned.  A  contract  was  then  made  architect,  who  held  it  for  the  benefit  of 

by  one  of  the  building  committee,   in  both  parties,  it  was  held  to  be  a  suf- 

his  own   right,  with   one  of  the  con-  ficient  delivery.    Coey  v.  Lehman,  79 

tractors   to   erect   said    house,   at   the  111.  177;  Blanchard  v,  Blackstone,  102 

same  price,  and  he  to  pay  the  addition-  Mass.  343. 

al  actual  cost,  and  it  was  held  that  this  2.  Doyle  v,  Desenberg,  74  Mich.  79. 

contract  was  founded  on  a  good  consid-  Advertising  for  bids  is  not  an  offer; 

eration,  and  would  sustain  an  action,  it  merely  asks  for  offers,  and  does  not 

Morrison  v.  Heath,  11  Vt.  610.  agree  to  accept  any.    Howard  r.  Maine 

Contractors  to  grade  the  roadbed  of  Industrial  School,  78  Me.  230. 
a  certain  railway,  sublet  a  portion  of  the  A  person  asking  bids  from  contract- 
contract  to  one  D.,  who  was  insolvent,  ors  for  the  construction  of  a  house, 
and  had  taken  the  contract  for  less  has  a  right  to  inquire  into  the  fitness 
than  cost.  The  contractors,  finding  the  and  skill  of  the  respective  bidders  to 
amount  duel  for  labor  exceeded  the  fulfill  the  contract,  and  is  not  bound  to 
estimates,  and  to  prevent  the  filing  of  award  it  to  the  lowest  bidder.  The 
liens  against  the  railway,  which  they  fact  that  on  the  opening  of  the  bids 
had  agreed  to  prevent,  demanded  and  either  the  person  letting  the  contract 
obtained  from  D.  the  pay  rolls,  and  or  his  architect  said  to  one  of  the 
undertook  to  pay  the  hands  employed  bidders,  **  you  are  the  lucky  man,"  is 
by  him.  It  was  held  that  they  were  lia-  merely  a  recognition  that  he  is  the 
ble  to  the  full  amount  of  their  wages  lowest  bidder,  and  is  not  equivalent  to 
to  such  hands,  since  the  prevention  of  awarding  the  -contract  to  him.  Leskie 
liens  was  a  sufficient  consideration  for  v,  Haseltine,  155  Pa.  St.  98. 
their  agreement.  Carlile  v.  Dauchy,  In  an  action  for  the  breach  of  an  al* 
26  Neb.  337.  leged  contract  to  accept  the  lowest  bid 

The  agreement  of    a  railroad  con-  for  the  construction  of  a  brewery,  the 

struction  company  to  commute  its  con-  president  of  the  defendant   comp«nj 

tract  rate  of  compensation  for  finished  testified  that  he  informed  the  plaintiff 

work  to  a  lower  rate,  because  of  the  that  the  company  would  not  bind  itself 

work  not  being  completed  as  agreed,  in  absolutely  to  accept  the  lowest  bid,  but 

consideration  of  which  the  other  party  that  if  it  concluded  to  let  out  the  woik 

consented  to  accept  the  work  in  its  un-  by  contract  it  would  accept  the  lowest 

finished  condition,  aflforded  a  sufficient  bid.     The  plaintiff  asserted  positivelv 

consideration  to  sustain  the  stipulated  that  no  reservation  was  made.    His  bid 

reduction.      Fitzgerald   xk   Fitzgerald,  was  for  forty-one  thousand  dollars,  but 

etc.,   Constr.   Co.  (Neb.    1894),  59  N.  this  sum  did  not  include  the  cost  of  iron- 

W.  Rep.  838.  work,  which  was  estimated  at  twelve 

1.  See   Contract,  vol.   3,  pp.   823,  thousand  nine  hundred  and  thirtr  dol- 

841   et  seq.  lars.    The  testimony  of  the  compan/s 

A  mere  schedule  of  prices  for  work  architect,  which  was  corroborated  br 

and  materials,  signed  by  the  parties,  is  the  president  and  one  of  the  directors, 
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terms  of  the  acceptance  invalidating  it.*     A  direction  to  a  bidder 
to  go  on  and  do  the  work  will  amount  to  an  acceptance.* 

was  that  he  had  put  in  a  bid  for  fifty-  resolution  of  acceptance.     Hughes  v, 

twothousand  dollars,  including  the  iron-  Clyde,  41  Ohio  St.  339. 

work.     It  was   held  that  a  judgment  Where  an  engineer,  with  the  approv- 

for  the   defendant  would  be  affirmed,  al  of  the  county  commissioners,  adver- 

Reusch  V.  American  Brewing  Assoc,  tised  for  sealed  proposals  for  a  certain 

44  La.  Ann.  mi.  improvement  on  the  roads,  and  accept- 

A,  a  railway  contractor,  met  B  and  ed  the  proposal  of  the  lowest  bidder, 
several  others,  in  order  to  receive  and  notified  him  thereof,  and  after- 
tenders  with  reference  to  certain  work,  wards  tendered  him  a  formal  written 
A  read  a  specification  with  reference  contract  for  his  signature,  which  con- 
to  the  -work ;  after  which  B  and  the  tained  certain  stipulations  not  before 
others  handed  in  their  tenders.  B's  named,  it  was  held  that  the  contractor 
tender  was  signed  with  his  name;  but  was  justified  in  refusing  to  sign  it. 
there  ^vas  no  evidence  that  it  was  in  Highland  County  z\  Rhoades,  26  Ohio 
his  handwriting.     It  was  held,  notwith-  St.  41 1. 

standing,  that  such  tender,  taken  with  Where  A  proposed  by  letter  to  B  to 

the  specification,  sufficiently  proved  the  put  the  gutter  of  a  mill   **in   proper 

contract.     Allen    v.   Yoxall,    i    C.    &  shape,"  which  B  accepted,  stating  the 

K.  315.  proposal  in  his  letter  of  acceptance  to 

1.  Thus,  a  building  committee  ad-  be  *'to  repair  and  renew,  so  far  as  nec- 
vertised  for  proposals  for  labor  and  essary,  the  gutter,"  it  was  held  tliat  the 
materials,  as  per  plans  and  specifica-  contract  contained  in  the  letters  only 
tions,  for  the  erection  of  a  school-  required  A  to  make  such  repairs  and 
house.  Certain  parties  proposed  to  do  renewals  that  the  gutter  should  do  all 
work  for  "  forty-five  hundred  and  fifty  that  it  was  capable  of  doing,  when  in 
dollars,"  which  the  committee  found  to  good  condition,  according  to  its  origi- 
be  the  lowest  bid,  and  awarded  them  the  nal  plan  of  construction,  and  not  to 
contract.  The  record  of  the  cpmmit-  build  a  new  gutter  of  a  different  con- 
tee  showed,  however,  that  the  contract  struction,  even  if  the  original  plan  was 
was  awarded  to  them  for  "forty-five  defective.  Dwightr.  Ludlow  Mfg. Co., 
hundred  and  twenty-five  dollars,"  and  128  Mass.  280. 

that  it  was  *'  voted  that  the  committee  •  In  Bull  x\  Talcot,  2  Root  (Conn.) 
require  a  bond  from  the  contractors  to  119;  i  Am.  Dec.  62,  where  a  written 
the  amount  of  contract,  for  fulfillment ;  promise  was  made  to  pay  a  certain  sum 
also  forfeiture  for  delay  in  completing  to  such  persons  as  should  build  a  court- 
the  work."  Upon  a  controversy  sub-  house  of  a  particular  description,  it  was 
sequently  arising  as  to  the  erection  of  held  that  the  plaintiffs,  having  erected 
the  building,  it  was  held  that  no  con-  the  courthouse  according  to  the  pro- 
tract had  ever  existed  between  the  posals,  were  entitled  to  recover  the  sum 
parties.     Howard  v.  Maine  Industrial  proposed. 

School,  78  Me.  230.    And  see  Hughes  A  contract  for  sinking  wells  recited 

V.  Clyde,  41  Ohio  St.  339.  that  defendant  called  for  proposals  for 

A   contract    is    completed  upon    an  bids  fpr  sinking  **  one  or  more  "wells, 

acceptance  of  the  proposal  and  notice  and  that  plaintiff^s  assignors  filed  a  bid 

to   the    bidder.      Highland   County  v.  to  sink  "  said  wells,"  and  were  awarded 

Rhoades,  26  Ohio  St.  411.  the   contract  for  sinking  "five  wells." 

Where  a  village  advertised  for  bids  It  provided  that   they  should  furnish 

for  building  a  town  hall  according  to  material  to  complete  "  said  five  wells," 

plans  and  specifications,  and  the  coun-  that  no  paj'ment  was  to  be  demanded 

cil  ordered  that  the  bid  of  plaintiff  "  be  on  **  any  well "  until  it  was  sunk  200 

accepted  and  the  job  awarded  to  him,"  feet,  and  that  25  per  cent,  of  the  price 

it  w^as  held  that  the  acceptance  of  the  was  to  be  detained  until  "  each  well " 

bid  gave  to  the  bidder  only  a  right  to  was  completed,  etc.     It  was  held  that 

a  contract  embracing  the   stipulations  the  contract  was  for  the  sinking  of  five 

expressed  or  implied  in  the  records,  or  wells.     Sandford  v.  East  Riverside  Ir- 

files   relating  to  the  improvement,  in-  rigation  Dist,  loi  Cal.  275. 

eluding  amongst  them  the  notice,  the  2.  Burch  v.  New  Lindell  Hotel  Co., 

plans  and  specifications,  the  bid  and  the  7  Mo.  App.  583.     In  this  case  A  was 
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A  written  contract,  though  signed  by  only  one  party,  is  valid, 
if  acted  upon  by  the  other  party  and  treated  by  him  as  binding.^ 

Parties  may  be  bound  to  a  working  contract  through  the  action 
of  a  duly  authorized  committee;*  but  a  majority  of  the  com- 
mittee must  concur  in  making  the  contract.' 

2.  Parol  Contracts. — Parol  working  contracts  are  perfectly  valid 
and  binding  save  where  affected  by  the  Statute  of  Frauds,*  though 
the  most  important  classes  of  such  contracts,  such  as  building 

directed  bj  B  to  do  certain  work  which  of  the  job,  and  the  instrument  was  eze- 
A  had  proposed  to  do  on  certain  terms  cuted  by  only  one  of  the  plaintiffs' 
specified  in  his  written  bid.  The  work  building  committee  of  three,  and  there 
was  done  as  directed,  and  it  was  held  was  never  any  vote  authorizing  the 
that  A  was  entitled  to  recover  accord-  committee  to  enter  into  a  contract  un- 
ing  to  the  terms  of  his  written  proposal,  der  seal,  but  the  plaintiflfs  paid  the  sum 
1.  Where  the  contract,  by  which  one  agreed  to  thb  defendant,  and  allowed  it 
party  was  to  build  a  dam  and  the  other  in  the  settlement  of  its  treasurer's  ac- 
to  pay  therefor  in  certain  installments,  counts,  it  was  held  that  the  defendant 
was  signed  only  by  the  first  party,  but  was  liable  for  any  breach  of  his  cove- 
it  appeared  that  the  other  party  had  nants,  notwithstanding  the  contract  was 
paid  his  installments  as  provided,  and  not  so  executed  by  the  plaintiffs  in  the 
that  both  had  acted  upon  the  contract  outset  as  to  enable  him  to  maintain  an 
as  binding,  it  was  held  that  a  finding  of  action  of  covenant  against  them  there- 
the  district  court  that  it  had  been  ex-  on,  and  that  he  cotud  not  take  excep- 
ecuted  and  was  binding  on  both  parties,  tions  to  instructions  authorizing  the 
would  not  be  disturbed.  Reedy  v,  jury  to  find  that  the  plaintiffs  had  rati- 
Smith,  42  Cal.  245.  And  see  Methodist  fied  the  contract,  and  made  it  a  valid 
Episcopal  Parish  V.  Clarke,  74  Me.  no.  and  binding  contract  between  the 
But  the  presumption  which  naturally  parties,  if  their  acts  and  doings  satisfied 
arises  from  the  failure  of  one  party  to  the  jury  that  such  was  their  intention, 
sign,  is  that  the  contract  has  been  en-  Methodist  Episcopal  Parish  v,  Clarke, 
tirely  abandoned,  and  to  overcome  this  74  Me.  no. 

presumption  the  party  signing  it  should        4.  Central  Lunatic  Asylum  v.  Plana- 

show  that  the  other  party  in  some  way  gan,  80  Va.  no.    A  building  contract 

authorized  or  encouraged  him  to  pro-  need  not  be  in  writing,  although  the 

ceed  with  the  work.     Keller  v.  Blasdel,  contractor  may,  at  his  option,  perform 

I  Nev.  491.  the  agreement  afler  the  expiration  of 

8.  Kerfoot  v,  Cromwell  Mound  Co.,  one  year.    It  is  only  where  it  appears 

115  111.  502.  by  the  whole  tenor  of  the  agreement 

8.  Where  one  party,  as  a  corporation,  that  it  is  to  be  performed  after  the 

acts  through  a  building  committee,  a  year  that  a  note  in  writing  is  required, 

majority  of  the  committee  must  concur  Plimpton  v.  Curtiss,  15  Wend.  (N.  Y.) 

in  making  any  contract,  or  in  varying  J36.     See  Baughart  v.  Flummcrfclt,  43 

one  already  made.     Howard  v.  Maine  N.J.  L.  28.  And  see  Frauds,  Statute 

Industrial  School,  78  Me.  230.     But  a  of,  vol.  8,  p.  685;  Talmadge  v,  Spof- 

majority  of  the  committee  may    act.  ford,  41  N.  Y.  Super.  Ct.  428. 
McNeil  V,  Boston  Chamber  of  Com-         Where  a  contract  is  to  be  reduced 

merce,  154  Mass.  277.  to  writing,  it  is  not  binding  upon  the 

A  major  part  of  the  committee  is  parties   until   reduced   to  writing  and 

necessary   to  constitute  a  quorum,  and  signed  by  them.     Congdon  v.  Darcj, 

the  act  of   a   majority    of   a  quorum  46  Vt.  478. 

is  the  act  of  the  committee.  Damon  A  parol  promise  by  defendant  to  pay 
V.  Granby,  2  Pick.  (Mass.)  345.  for  the  lumber  which  had  been  fur- 
Where  a  contractor  made  and  exe-  nished  a  contractor  and  used  inthecon- 
cuted  on  his  own  part,  an  agreement  struction  of  his  house,  if  the  plaintiff 
under  seal,  to  slate  the  roof  of  the  would  not  file  a  statutory  lien,  is  a 
plaintiffs'  meetinghouse  in  a  good,  promise  to  answer  for  the  debt  of 
substantial,  and  workmanlike  manner,  another,  and  void  under  the  Statute  of 
and  to  warrant  the  same  against  leak-  Frauds.  Clark  v.  Jones,  85  Ala.  137. 
ing  for  ten  years  from  the  completion  And    so    much    the    more  when  the 

858 


FomiAtlan  of  Contnet.    WORKING  CONTRA  CTS,  Parol  Contnot. 

and  construction  contracts,  are  usually  made  in  writing.*  Where 
the  consideration  of  a  working  contract  is  the  conveyance  of  land, 
it  must  be  in  writing  or  it  will  be  void  under  the  statute,*  though 

promise  is  to  pay  if  the  principal  con-  the  owner  by  such  laborers  and  ma- 
tractor  does  not.  Warner  v.  Willough-  terial  men.  Clark  v.  Jones,  85  Ala.  127. 
bjr,  60  Conn.  468.  In  Parker  v,  Dillingham,   129    Ind. 

So,  also,  is  a  promise  by  the  owner,  542,  it  is  said  that  a  verbal  agreement 

after  the  work  has  been  completed,  to  by  the  owner  of  the  property  to  pay  the 

see   that  the  workmen   of  a    subcon-  debt  of    a  contractor  to  the  material 

tractor  are  paid.    Dirringer  v,  Moyni-  man,  in  a  case  where  the  owner  owes 

han  (C.  Pl.)»  JO  N«  Y.  Supp.  540.  And  the  contractor  nothing,  is  within  the 

see  Preston  v.  Zekind,  84  Mich.  641.  Statuteof  Frauds,  and  void, even  where. 

An  instruction  to  the  effect  that  if  by  reason  of  such  verbal  promise,  the 

the  jury  find  from  the  evidence  that  the  material  man  furnished  the  materials, 

ag^-eement  **  was  a  mere   guaranty  to  completed  the  improvements,  and  for- 

answer  for  the  debt  of  another  previ-  bore  to  file  his  lien  within  the  allotted 

ously  incurred^  such  a  guaranty  is  a  time;  but  that  if  the  owner  was  in- 

coUateral  contract,  and  within  the  Stat-  debted  to  the  contractor,  his  agreement 

ute  of  Frauds/'  is  not  rendered  errone-  to  pay  for  the  materials  will  in  such  case 

0U8  by  the  insertion  of  the  words  in  be  an  agreement  to  pay  his  own  debt  to 

italics.       Stoelker    xk  Chicago    Bldg.  a  third  person,  and  is  not  within  the 

Supply  Co.,  22  111.  App.  625.  statute. 

But  if,  during  the  progress  of  the  Beoordln^. — A  contract  between  the 
work,  the  supply  of  lumber  is  about  to  owner  of  land  and  one  agreeing  to  con- 
stop  because  the  contractor  is  not  con-  struct  a  building  thereon  for  him  is  void, 
sidered  safe,  and  the  owner  of  the  if  not  filed  for  record  as  provided  for 
building  procures  its  continuance  by  by  California  Code  Civ.  Proc,  §  1183, 
promising  to  pay  the  bill,  his  under-  and  therefore  it  follows  that  no  recov- 
taking  is  not  collateral  but  original,  ery  can  be  had  for  damages  for  preven- 
and  he  will  be  bound  thereby.  Sext  v,  tion  of  performance  of  such  a  contract, 
Geise,  80  Ga.  698;  Yeoman  v,  Mueller,  which  has  not  been  recorded.  Palmer 
33  Mo.  App.  343;  Parkes  v.  Stafford  v.  White,  70  Cal.  220. 
(Supreme  Ct.),  16  N.  Y.  Supp.  756;  Borden  of  Proof . — The  burden  of  proof 
Bayles  v.  Wallace  (Supreme  Ct.),  10  is  upon  the  party  setting  up  an  informal 
N.  Y.  Supp.  191.  And  see  Wiggins  v.  contract,  to  show  that  both  parties  acted 
Guthrie,  loi  N.Car.  661;  Holmes  v,  upon  it.  Lloyd  on  Building  and  Build- 
Shands,  26  Miss.  639.  ings  (2d  ed.),  §  2. 

In  Indiana^  it  is  held  that  where  a  1.  "  Building  agreements  are  almost 
specific  lien  or  substantial  benefit  is  invariably  reduced  to  writing.  Great 
surrendered  upon  an  express  promise  care  should  always  be  exercised  in  the 
by  a  third  person  to  pay  for  the  ma-  preparation  of  these  contracts.  The 
terials  furnished,  or  work  done,  the  contingencies  to  be  provided  for,  the 
promise  is  an  original  undertaking,  and  technicalities  of  many  branches  of  the 
not  within  the  statute.  Parker  v,  Dii-  builder's  trade,  and  the  numerous  stipu- 
lingham,  129  Ind.  542;  Luark  v.  Ma-  lations  as  to  quantities  and  qualities  of 
lone,  34  Ind.  444;  Spooner  t.  Dunn,  7  materials,  as  to  extras,  alterations,  etc., 
Ind.  81 ;  63  Am.  Dec.  414;  and  see  the  are  confusing,  besides  which  there  are 
dissenting  opinion  of  Stone,  C.  J.,  in  many  important  factors  apt  to  be  over- 
Clark  t/.  Jones,  85  Ala.  127.  looked."  Lloyd's  Law  of  Building  and 

A  verbal  promise  by  the  owner  to  the  Buildings  (2d  ed.),  §  3. 

contractor,  before  the  completion  of  the  In  an   action  for  work  done  on   a 

house,  to  pay  the  outstanding  claims  of  building,  where  defendant  pleads  a  spe- 

laborers  and  material  men,  if  the  con-  cial  contract  in  writing,  and  full  per- 

tractor  will  surrender  the  contract,  is  formance  under  it,  and  plaintiff  claims 

supported  by  a  sufficient  consideration,  to  recover  on  a  verbal  contract,  and  the 

and  is  not  within  the  statute.  But  if  the  evidence  is  conflicting  as  to  whether  the 

contractor  has  already  abandoned  the  contract  was  verbal  or  in  writing,  the 

contract,  and  there  is  nothing  due  him,  question  is  for  the  jury.  Jones  v.  Sher- 

the  promise  is  without  consideration,  man,  34  Neb.  452. 

and  will  not  support  an  action  against  8.  Where  plaintiffs  entered    into  a 
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a  parol  promise  to  pay  for  work  and  improvements  upon  land  is 
not  within  the  statute.^  After  the  partial  performance  of  a  parol 
contract  the  parties  may  reduce  it  to  writing,  thereby  merging 
the  parol  contract  in  the  written  one  ;*  and  the  written  contract 
may  be  waived  and  a  parol  agreement  substituted.* 

3.  Contracts  with  Corporations. — A  corporation,  if  acting  within 
the  legitimate  scope  of  the  purposes  of  its  institution,  may  enter 
into  working  contracts,*  and  will  be  bound  by  such  contracts 
made  by  its  authorized  agents,  whether  in  writing  or  by  parol  ;* 
but  one  entering  into  a  contract  with  a  corporation  should  see  to 
it  that  the  work  to  be  performed  is  within  the  province  of  the 
corporation,  or  can  be  reasonably  implied  from  its  charter,®  that 

parol  agreement  to  prepare  the  plans  of  8.  A  written  contract  may  be  annulled 

a  building  for  defendants,  and  to  super*  and  a  parol  one  substituted.     Lawall 

intend  its  construction,  in  consideration  v.  Rader,  24  Pa.  St.  383;  Church  v, 

of  the  convej'ance  of  a  certain  lot,  it  Florence  Iron  Works,  45  N.J.  L.  129; 

was  held   void   under  the  Statute  of  Cooke  v.  Murphy,  70  111.  96. 

Frauds.  Koch  v.  Williams,  82  Wis.  186.  The   right  to  contract  includes  the 

Where  labor  is  performed  under  an  right  to  modify,  change,  or  abrogate  a 

agreement  that  it  shall  be  ap)3lied  to  the  preexisting    contract ;    therefore,    anj 

purchase  price  of  land  which  the  em-  contract   not  under  seal,   whether  in 

ployer  agrees  to  convey,  or  where,  aft-  writing  or  verbal,  may,  by  a  subsequent 

er  the  performance  of  the  work,  it  is  verbal  contract,  be  annulled  or  changed, 

agreed  that  the  amount  due  therefor  and  the  last  contract,  if  supported  by  a 

shall  be  applied  on  the  purchase  price,  consideration,  will   bind    the    parties, 

if  the  employer  fails  or  refuses  to  con-  Bishop  v.  Busse,  69  111.  403. 

vey  the  land,  the  servant  must  sue  for  Where  a  contract  has  been  reduced 

the  breach  or  to  enforce  the  perform-  to  writing,  a  party  thereto  is  not  au- 

ance  of  the  special  agreement,  and  can-  thorized  to  rely  upon  the  statements  of 

not  maintain  an  action  to  recover  pay-  the  agent  of  the  other  party  to  the  con- 

ment  for  the  work  done.     Cameron  v.  tract,  varying  or  modifying  its  terms. 

Austin,  65  Wis.  652.     If,  however,  the  Grimes  v.  Simpson  Centenary  College, 

workman  enters  into  possession  of  the  48  Iowa  208. 

land  under  the  contract  and  makes  im-  4.  Barry  v.  Merchants'  Exch.  Co.,  i 

provements,  and  the  amount  due  for  Sandf.  Ch.  (N.  Y.)  280. 

his  work  is  applied  to   the  purchase  6.  Columbia    Bank   v,   Patterson,   7 

price,  the  contract  will   be  enforced.  Cranch  (U.  S.)  299.    Where  the  charter 

Cameron  v.  Austin,  65  Wis.  652.  of  a   company  provides  that  all  con- 

1.  Improvements  upon  land,  distinct  tracts  and  engagements  must  be  entered 
from  the  title  or  possession,  are  not  an  into  under  seal,  no  recovery  can  be 
interest  in  the  latid  within  the  meaning  had  upon  a  contract  not  under  seal, 
of  the  statute.  They  are  only  another  Crampton  v,  Varna  R.  Co.,  L.  R.,  7 
name  for  the  work  and  labor  bestowed  Ch.  562.  And  see  Frend  v.  Dennett,  4 
on   the  land,   and  a  parol  promise  to  Jur.  N.  S.  897. 

pay  for  the  work  already  done  or  to  be  6.  Lloyd's  Law  of  Building  and 
done  upon  the  land  never  has  been  Buildings  (2d  ed.),  §  5;  Chicago  v, 
held  to  come  within  the  statute.  Low-  Shober,  etc..  Lithographing  Co.,  6  111. 
er  V.  Winters,  7  Cow.  (N.  Y.)  263;  App.  560.  And  see  Corporations 
Frear  v.  Hardenbergh,  5  Johns.  (N.  (Private),  vol.  4,  p.  184;  Municipal 
Y.)  272;  4  Am.  Dec.  356;  Benedict  v.  Corporations,  vol.  15,  p.  1080.  Eveiy- 
Beebee,  11  Johns.  (N.  Y.)  145;  Scoggin  one  dealing  with  corporations  must  be 
V.  Slater,  22  Ala.  687;  Thouvenin  v,  taken  to  know  what  are  their  powers 
Lea,  26  Tex.  612.  See  also  Keyser  v,  of  contracting,  and  must  make  a  con- 
School  Dist.  No.  8,  35  N.  H.  477;  tract  accordingly.  Crampton  ».  Varna 
Clark  V,  Shultz,  4  Mo.  235 ;  Frauds,  R.  Co.,  L.  R.,  7  Ch.  568. 
Statutes  of,  vol.  8,  p.  698.  One  contracting  with  a  city  through 

2.  Cable  v.  Foley,  45  Minn.  421.  its  officers,  is  bound  at  his  peril  to  take 
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it  has  been  duly  authorized,^  and  that  its  representative,  with 

whom  he  executes  the  contract,  is  acting  within  the  scope  of  his 
authority.'     If  the  work  is  a  public  one,  he  should  also  see  that 

notice  of  their  powers,  and  also  of  the  2.  Chicago  v.  Shober,  etc.,   Litho- 

legality  of  its  ordinances.    Keating  v,  graphing  Co.,  6  111.  App.  560;  and  see 

Kansas  City,  84  Mo.  415.  Mobile,   etc.,  R.  Co.  v,  Worthington 

Where  a  corporation  has  the  right,  (Ala.  1893),  10  So.  Rep.  839;  Travers 
under  its  charter,  to  make  all  contracts  v.  U.  S.,  5  Ct.  of  CI.  329;  Thompson  t\ 
necessary  for  the  erection  of  a  specified  U.  S.,  9  Ct  of  CI.  187;  Southworth  v, 
building,  it  has  the  power  to  accept  for  Flanders,  33  La.  Ann.  190. 
payment  an  order  in  favor  of  a  mate-  A  person  contracting  for  the  con- 
rial  man,  drawn  by  the  contractor  for  struction  of  a  building,  with  a  commit- 
the  erection  of  the  building,  payable  tee  appointed  by  a  town  to  procure 
out  of  the  money  due  the  latter  by  the  plans  and  estimates  for  a  public  school- 
corporation.  Prairie  Lodge  v.  Smith,  house,  and  to  contract  for  the  erection 
58  Miss.  301.  of  the  building,  is  bound  to  take  notice 

1.  Where  work  is  ordered  by    the  of  a   limitation  on   their  power,   and 

corporate  authorities,  it  must  be  shown  where  the  cost  is  limited  to  fifty-five 

that  the  order  was  regularly  adopted  thousand  dollars,  the  committee  has  no 

with  proper  formalities,  and  the  author-  power  by  its  contract  to  render  the 

ity  of  a  board  of  county  commissioners  town  liable  for  a  larger  sum.    Turney 

cannot  be  shown  by  proving  the  sepa-  f.  Bridgeport,  55  Conn.  412.    And  one 

rate  individual  assent  of  the  members  of  contracting  with  a  city  commissioner 

the  board.  Etgemann  v.  Posey  County,  to  build  a  jail,  in  pursuance  of  a  reso- 

82  Ind.  413;  Campbell  v.  Brackenridge,  lution  of  the  mayor  and  city  council, 

8    Blackf.  (Ind.)  471 ;  Archer  v.  Allen  must  see  to  it  that  the  commissioner 

County,  3  Blackf.   (Ind.)  501.     But  in  does  not  exceed    the   powers   granted 

order  to  make  a  private  corporation  him  by  the  resolution.     Baltimore  v, 

liable  upon  a  working  contract  it  is  not  Reynolds,  20  Md.  i ;  53  Am.  Dec.  535. 

necessary  to  show  an  express  resolution  The  authority  of  the  president  of  a 

passed  at  a  meeting  of  the  directors,  corporation     will    not    be    presumed. 

Cunningham  v.  Massena  Springs,  etc.,  Ashuelot  Mfg.  Co.  v.  Marsh,  i  Cush. 

R.  Co.,  63  Hun  (N.  Y.)  439.  (Mass.)  507;  Lyndon  Mill  Co.  v.  Lyn- 

If  a  paving  contract  with  a  city  is  don  Literary,  etc.,  Inst.,  63  Vt.  581.  In 
void  through  a  defect  in  the  ordinance,  this  last  case  it  was  held  that  the  pres- 
there  can  be  no  right  of  action  against  ident  of  the  defendant  literary  and  bib- 
the  city.  Keating  v,  Kansas  City,  84  Ileal  institution  had  no  authority,  either 
Mo.  415.  And  see  Baltimore  v.  Esch-  from  the  corporation  or  its  trustees,  to 
bach,  18  Md.  276,  where  it  was  held  bind  it  by  a  purchase  of  materials  for 
that  a  paving  contract  made  by  the  repairs  of  its  building. 
city  commissioner  upon  the  application  Where  a  county  board,  by  resolution, 
of  the  owners  of  a  majority  of  feet  directed  a  party  to  build  so  much  of 
fronting  on  a  street  not  formally  con-  the  dome  of  a  courthouse  being  erected 
demned,  was  invalid,  and  that  no  action  as  was  necessary  to  inclose  the  build- 
could  be  maintained  against  the  city  ing,  under  the  architect's  supervision 
by  the  contractor.  and    subject  to  his  valuation  of,  the 

Where  Congress  authorizes  the  secre-  same,  it  was  held  that  the  architect, 

tary  of  the  treasurj'  to  erect  a  building,  under  such  resolution,  had   authority 

but  expressly  limits  the  cost  to  a  fixed  only  to  supervise  the  work  directed  to 

amount,  and  the  whole  of  that  amount  be  done  and  make  a  schedule  of  prices 

is  paid  to  one   contractor,  he  cannot  for  the  same,  and  that  any  order  of  his 

charge  the  defendant  with  any  further  for  work  outside  of  the  terms  of  the 

liability.     A  contractor  doing  all  the  resolution    was    not    binding    on   the 

work  under  such  a  statute  is  chargeable  county.     Sexton  t^.  Cook  County,  114 

with  notice  of  the  restriction  set  upon  111.  174. 

the  cost  of  the  building  by  Congress,  In   McNeil   v,  Boston    Chamber  of 

and  cannot  set  up  a  breach  of  contract  Commerce,  154  Mass.  277,  a  building 

which  will,  in  effect,  do  away  with  the  committee   of   five,  appointed   by   the 

restriction.    Trenton  Locomotive,  etc.,  defendant's  directors  to  procure  plans 

Mfg.  Co.  V.  U.  S.,  12  Ct.  of  CI.  147.  and  specifications  and  to  make  all  con- 
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all  statutory  requirements  have  been  complied  with.^  The  repre- 
sentative of  the  corporation  should  be  careful  not  to  sign  the 

tracts  for  the  erection  of  a  building  sub-  to  him,  and  for  such  indebtedness  the 

ject  to  the  directors'  approval,  sent,  to  county   cannot   be  made  liable.    Bass 

selected  builders,  plans  and  specifica-  Foundry,  etc.,  Works  v,  Parke  County, 

tions,  with  a  "notice  to  builders"  at-  115  Ind.  234. 

tached,  containing  the  terms  of  the  LeglBlatiye  rattflcation  of  a  contract 
bidding,  and  reserving  the  right  to  re-  can  be  shown  only  by  some  action  of 
ject  any  and  all  bids.  All  the  builders  both  houses,  by  statute  or  resolution, 
save  one  declined  to  submit  bids,  and  a  and  appropriations  of  money  for  the 
conference  was  held  between  them  and  prosecution  of  a  public  work  will  not 
four  members  of  the  committee.  There  be  deemed  a  ratification  of  engage- 
was  evidence,  which  was  contradicted,  ments  entered  into  by  the  commission- 
that  among  other  changes  the  commit-  ers  in  charge  of  it,  merely  because  the 
tee  orally  agreed  to  accept  the  lowest  engagements  are  set  forth  in  previous 
bid,  in  case  the  building  was  erected  reports  of  their  doings,  made  by  the 
substantially  in  accordance  with  the  commissioners  to  the  governor  or  to 
plans  and  specifications  submitted,  the  legislature.  Shipman  v.  State,  42 
without  reserving  the  right  to  reject  Wis.  377. 

bids  in  that  case,  and  that  the  fifth  1.  Thus,  where  a  city  charter  pro- 
member  subsequently  consented  to  the  vided  that  contracts  for  certain  work 
agreement.  There  was  also  evidence  should  be  subjected  to  a  public  compe- 
that  the  committee  assumed  to  make  tition,  and  given  to  the  lowest  bidder,  it 
changes  in  the  terms  of  the  competi-  is  a  violation  of  the  statute  if  the  bids 
tion  at  its  own  will,  and  that  the  direct-  are  tested  by  a  comparison  which  omits 
ors,  though  informed  of  their  proceed-  a  substantial  part  of  the  work  to  be 
ings  and  holding  monthly  meetings  as  a  contracted  for,  since  the  lowest  bidder 
board,  did  not  object  to  their  action,  by  that  means  cannot  be  ascertained, 
nor  inform  the  bidders  that  they  could  and  no  recovery  can  be  had  upon  a 
not  safely  deal  with  the  committee.  It  contract  entered  into  under  such  cir- 
was  held  that  a  finding  was  warranted  cumstances.  Brady  v.  New  York,  20 
that  such  an  oral  agreement,  varying  N.  Y.  312,  aff^g  2  Bosw.  (N.  Y.)  173. 
the  terms  of  the  notice  to  bidders,  was  Where  the  plaintiff  entered  into  a 
entered  into  by  the  committee,  and  contract  with  the  commissioner  of  pub- 
that  such  an  agreement  was  within  lie  works,  for  laying  water  pipes  in  the 
their  ostensible  authority,  and  was  city  of  New  York,  and  performed  work 
valid.  and    furnished    materials    thereunder, 

A  committee  chosen  by  a  town  "  to  and  the  contract  was  not  founded  upon 
procure  a  master  builder  and  superin-  sealed  bids  or  proposals,  made  in  conn- 
tend  the  building  of  a  meetinghouse  pliance  with  public  notice,  as  required, 
for  the  town,"  and  with  authority  to  New  Tork  Laws  of  1870,  ch.  133,  ^ 
borrow  money  if  necessary,  has  the  104,  the  contract  was  held  void.  Greene 
power  to  make  contracts  for  the  build-  v.  New  York,  3  Thomp.  &  C.  (N.  Y.) 
ing  where  no  special  committee  is  ap-  753;  i  Hun  (N.  Y.)  24. 
pointed  for  that  purpose.  Damon  v.  Where  public  agents  are  required  to 
Granby,  2  Pick.  (Mass.)  345.  let  public  work  to  the  lowest  responsi- 

AVhere  the  contractor  for  the  con-  ble  bidders,  upon  notice  of  the  work  or 
struction  of  a  county  building  aban-  material  required,  such  notice  should 
dons  his  contract  after  a  material  por-  give  all  the  necessary  information  to 
tion  of  the  work  has  been  performed,  a  enable  the  parties  desiring  to  bid  to 
board  of  county  commissioners  has  in-  make  estimates.  Resort  cannot  be  al- 
cidental  power  to  take  charge  of  the  lowed  to  merely  verbal  explanations 
work  and  complete  the  building  with-  to  ascertain  substantially  all  that  is  con- 
out  adopting  new  plans  and  specifica-  templated  to  be  done,  as  that  might 
tions  or  making  a  new  contract,  and  lead  to  favoritism,  or  other  mischief 
the  county  is  liable  for  money,  labor,  intended  to  be  avoided  by  the  statute, 
or  materials  furnished  at  the  request  Littler  v,  Jayne,  124  111.  123. 
of  the  board  and  used  in  the  construe-  Where  the  contract  is  with  a  state 
tion  of  the  building ;  but  the  board  has  for  the  construction  of  a  building  or 
no  power  to  assume  any  indebtedness  other  public  work,  the  state  stands  in 
of  the  contractor  for  materials  furnished  the  same  position  as  an  individual,  and 
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contract  in  such  a  manner  as  to  render  himself  personally  liable,* 
though  even  if  the  contract  is  so  executed  as  to  bind  the  repre- 
sentative personally,  or  is  one  which  he  has  no  authority  to  make, 

may  at  anj  time  abandon  the  enterprise  the  same  be  to  the  *'  acceptance  of  the 
and  refuse  to  allow  the  contractor  to  road  commissioners  of  A,'*  together 
proceed,  or  it  may  assume  control  and  with  a  provision,  appended  thereto, 
do  the  work  embraced  in  the  contract  that '*  the  subscribers,  road  commission- 
by  its  own  immediate  servants  and  ers  aforesaid,  agree  to  pay  to  C.  the 
agents,  or  enter  into  a  new  contract  for  price,"  etc.,  signed  **  M.,  W.,  commis  • 
its  performance  by  other  persons,  with-  sioners  of  A,"  was  held  to  be  the  con- 
out  reference  to  the  contract  previously  tract  of  the  town  of  A.  Cutler  v.  Ash- 
made,  although  there  has  been  no  de-  land,  121  Mass.  588. 
fault  on  the  part  of  the  contractor.  The  Where  individuals  subscribed  their 
state,  in  such  case,  would  violate  the  proper  names  to  a  promissory  note 
contract,  but  the  obligation  of  the  con-  given  in  payment  of  building  materials, 
tract  would  not  be  impaired  by  its  re-  it  was  held  that  prima  facie  they  were 
fusal  to  perform  it,  and  it  cannot  be  personally  liable,  although  they  added 
compelled  to  proceed  with  the  prosecu-  a  description  of  the  character  in  which 
tion  of  the  work  at  the  instance  of  the  the  note  was  signed  as  **  Trustees  of 
contractor;  the  latter  would  have  a  Baptist  Society,"  but  that  such  pre- 
just  claim  against  the  state  for  any  sumption  of  liability  might  be  rebutted 
damages  sustained  by  him  from  the  by  proof  that  the  note  was  in  fact  given 
breach  of  the  contract,  and,  although  by  the  makers  as  agents  of  the  corpora- 
the  claim  could  not  be  enforced  through  tion  for  a  debt  of  the  corporation  due 
an  action  at  law,  he  would  have  the  the  payee,  and  that  they  were  duly  au- 
remedy  by  appealing  to  the  legislature,  thorized  to  make  such  note  as  agents 
which  can,  and  it  must  be  presumed  of  the  corporation ;  and  that  such  facts 
will,  do  whatever  justice  may  require,  might  be  pleaded  in  bar  of  an  action 
Lord  V.  Thomas,  64  N.  Y.  107.  against  the  makers  personally,  averring 

Where  all   municipal  contracts  are  knowledge  on  the  part  of  the  payee, 

required  to  be  in  writing,  all  variations  Brockway  v,  Allen,  17  Wend.  (N.Y.)4a 

of  such  contracts  must  also  be  in  writ-  Where  a  corporation  duly  appointed 

ing.     Malone  v,  Philadelphia,  147  Pa.  certain  parties  its  building  committee, 

St.  416.  and  authorized  them  to  contract  for 

1.  Merely  affixing  his  official  title  materials  for  erecting  a  building  in 
after  his  signature,  is  not  sufficient  to  which  to  conduct  its  business,  who  en- 
relieve  him  from  personal  liability.  In  tered  into  a  written  contract  under  their 
Sharp  v:  Smith,  32  111.  App.  336,  cer-  respective  hands  and  seals,  describing 
tain  school  directors  entered  into  a  themselves  therein  as  the  "building 
contract  for  the  erection  of  a  school-  committee,"  and  signing  it  as  such,  for 
house,  and  in  the  body  of  the  contract  the  purchase  of  a  quantity  of  brick,  it 
described  themselves  as  "  Directors  of  was  held  that  the  corporation  was  li- 
District  No.  2,"  and  in  signing  the  con-  able  on  the  contract,  notwithstanding 
tract  simply  wrote  **  Directors  "  after  the  seals  of  the  defendants  were  affixed 
their  names.  They  were  held  person-  thereto.  Haight  v.  Sahler,  30  Barb.  (N. 
ally  liable.  Y.)  218.    And  see,  to  the  same  eflfect. 

Where  the  contract  read,   "We,   the  Randall  v.  Van  Vechten,  19 Johns. (N. 

undersigned,  a  committee   chosen   by  Y.)  60;  10  Am.  Dec.  193;  Dubois  v, 

the  town  of  A  to  finish  the  basement  Delaware,   etc..   Canal   Co.,  4  Wend, 

of  their  town  house,  do  hereby  agree  to  (N.  Y.)  285;  Damon  v.  Granby,  2  Pick, 

pay,"  etc.,  for  the  finishing  of  said  base-  (Mass.)  345. 

ment,  and  was  signed   and   sealed  by  In  Randall  t;.  Van  Vechten,  19  Johns, 

the  committee  as  "A  committee  for  the  (N.  Y.)  60;  10  Am.  Dec.  193,  it  is  said 

town,"  it  was  held  to  be  a  contract  of  that  there  is  a  distinction  between  the 

the  individuals  who  signed  it  and  not  contracts  of  public  agents,  who  assume 

the  contract  of  the  town.    Fullam  v,  to  act  on  behalf  of  the  government,  and 

West  Brooklield,  9  Allen  (Mass.)  i.  the  contracts  of  private  agents,  who 

A  contract,  not  under  seal,  purport-  represent  individual  persons  or  corpo- 

ing  to  be  a  "  specification  for  building  rations ;  that,  in  the  first  case,  although 

a  town  way  in  A,'*  and  providing  that  the  government  cannot  be  sued,  yet  the 
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if  it  is  for  the  exclusive  use  and  benefit  of  the  corporation,  and 
the  latter  subsequently  recognizes  the  contract  as  existing,  and 
accepts  the  benefit  thereof,  it  may  be  held  responsible.* 

One  contracting  with  an  unincorporated  religious  association 
should  remember  that  it  cannot  be  sued.* 

4.  Implied  Contracts.^— Where  one  party  requests  another  to  per- 
form certain  work,  or  even,  without  such  request,  stands  by  and 
sees  him  working  and  accepts  the  benefit  of  his  labor,  the  law  will 
raise  an  implied  contract  on  his  part  to  pay  for  it.*     But  where 

agent  is  not  personally  liable,  the  pub-  incorporated  according  to  law,  or  which 

lie  faith  being  the  only  security ;  but  has  not  recorded  its  name  and  objects 

that  in  the  latter,  the  person  wno  as-  as  provided  bj   Georgia  Code,  ^  2347, 

sumes  to  contract  as  agent  for  an  indi-  cannot  be  sued  as  such  on  a  working 

vidual  or  a  corporation,  must  see  to  it  contract.     Wilkins  x\  St.  Mark's  Prot- 

that  his  principal  is  legally  bound  by  estant  Episcopal  Church,  52  Ga.  351. 

his  act,  for  if  he  does  not  give  a  right  Religious  societies  incorporated  un- 

of  action  against  his  principal,  the  law  der  the  provisions  of  the  Illinois  Rev. 

holds  him  personally  liable.  Stats.  184c,  and  the  Act  of  1855,  relat- 

1.  Columbia  Bank  v.  Patterson,  7  ing  to  such  bodies,  can  only  be  reached 
Cranch  (U.  S.)  399;  Randall  v.  Van  by  a  suit  through  their  trustees.  Ada 
Vechten,  19  Johns.  (N.  Y.)  60 ;  10  Am.  St.  M.  E.  Church  v,  Garnsey,  66  111.  132. 
Dec.  193;  Haight  v,  Sahler,  30  Barb.  Where  a  religious  society  contracts 
(N.  Y.)2i8;  Bass  Foundry,  etc..  Works  for  the  erection  of  a  church,  and  the 
V,  Parke  County,  115  Ind.  244;  Bick-  names  of  its  members  are  stated  in  the 
nell  V.  Widner  School  Tp.,  73  Ind.  501 ;  body  of  the  instrument,  but  one  of  them 
Wallis  V,  Johnson  School  Tp.,  75  Ind.  does  not  sien  it,  the  one  failing  to  sign 
368;  Clark  V,  Cuckfield  Union,  i  B.  C.  cannot  be  held  liable  under  the  agree- 
C.  81 ;  16  Jur.  686.  And  see  infra^  this  ment,  as  merely  stating  his  name  in  the 
section.  Implied  Contracts.  body  of  the  instrument  does  not  make 

Where  a  party  does  work  or  furnishes  him  a  party  to  the  contract.  Thomas  v. 

materials  to  a  corporation  under  a  con-  Caldwell,  50  111.  138. 

tract  with  one  assuming  to  act  as  its  In  Wilkins  v,  St  Mark's  Protestant 

agent,  with  the  knowledge  of  its  officers  Episcopal  Church,  53  Ga.  351,  it  is  said 

and  without  dissent  on  its  part,  the  cor-  that  the  members  of  an  unincorporated 

po ration  will  be  held  to  ratify  the  con-  congregation  may  be  charged  as  joint 

tract.  Cunningham  t'.Massena  Springs,  promissors,    contracting    through   an 

etc.,  R.  Co.,  63  Hun  (N.  Y.)  439.  agent,  or  as  partners  contracting  in  a 

Where  a  corporation,  having  the  firm  name, 
power  to  contract  for  the  erection  of  a  8.  Blount  v.  Guthrie,  99  N.  Car.  93; 
certain  building,  has  made  the  contract  Holmes  v.  Shands,  26  Miss.  639;  Reiser 
for  such  purpose,  and  received  the  bene-  v.  Stauer,  73  Wis.  477 ;  Gilman  v.  Card, 
fit  thereof  by  the  erection  of  the  build-  29  Ind.  291.  And  see  Brady  v.  New 
ing,  it  cannot  avoid  its  liability  in  an  York,  20  N.  Y.  312 ;  Tebbetts  v,  Has- 
action  for  money  due  upon  such  con-  kins,  16  Me.  283. 
tract,  by  showing  that  the  provision  of  Evidence  that  defendants  knew  that 
its  charter  authorizing  the  erection  of  plaintiff  was  doing  work  under  an  in- 
the  building  is  invalid.  Prairie  Lodge  complete  contract,  and  made  no  objec- 
ts. Smith,  58  Miss.  301.  tion,  is  admissible  as  tendine  to  show 

Where  the  president  of  a  corporation  that  the  parties  intended  sucn  contract 

ordered  materials  for  repairs  upon  the  to  be  complete.     Hodges  v.  Sublett,  91 

understanding  of  the  trustees  that  he  Ala.  588. 

was  to  furnish  them  as  a  gratuity,  the  In  Hazard  Powder  Co.  v.  Loomis,  2 

fact  that  the  corporation  received  and  Disney  (Ohio)  544,  it  was  held  that 

used   them  will  not  of  itself  make   it  where  a  builder,  or  material  man,  has 

liable   as  upon    an    implied    contract,  begun   to   furnish   work    or  materials 

Lyndon  Mill  Co.  v.  Lyndon  Literary,  toward  the  erection  or  repair  of  a  build- 

ctc,  Inst.,  63  Vt.  581.  ing  without  any  agreement  as  to  the 

2.  A  religious  society  which  is  not  amount  of  material  or  duration  of  his 
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one  enters   upon   another*s   land  without  color  of  right,  and 

employment,  but  under  a  reasonable  terial  whether  he  agrees  to  pay  what 
expectation  that  further  work  or  ma-  it  is  reasonably  worth,  as  the  law  will 
terial  will  be  required  of  him  to  finish  imply    such    a    promise.      Henderson 
the  undertaking,  and   he  is  afterward  Bridge  Co.  v.  McGrath,  134  U.  S.  260. 
called  upon,  from  time  to  time,  to  fur-  Where  one,  by   fraudulently  repre- 
nith  the   same   until   the   building  is  senting  himself  to  be  the  owner  of  land, 
completed,  he  may  recover  therefor  as  induces  another  to  bestow  labor  upon 
though  acting  under  an  original  con-  it  in  the  expectation  of  enjoying  the 
tract  for  the  entire  labor  or  materials  property  as  a  joint  owner,  the  party 
so  furnished.  performing  the  work  may,  upon  the 
If  a  person  requests  another  to  per-  discovery  of  the  fraud,   abandon  the 
form  work  for  him,  without  specifying  contract  and   recover  the  value  of  the 
the  compensation,  or  if  he  stands  by  work  done  on  the  common  count  of 
and  allows  the  work  to  be  done  by  indebitatus  assumpsit.    The  law  will 
another,  who  is  acting  in  good  faith,  imply  a  promise  to  pay  for  the  labor, 
and  afterwards  takes  possession  of  the  Rickard  v.  Stanton,  16  Wend.  (N.  Y.) 
work,  and  converts  it  to  his  own  use,  he  25.     And  see  Rumsey  v.  North  Eastern 
is  liable  on  a  quantum  meruit,   Thomas  R.  Co.,  32  L.  J.  C.  P.  244. 
V.  Walnut    Land,   etc.,  Co.,  43  Mo.  Where  a  written  contract,  for  work 
App.  653.  and  materials  in  erecting  a  building,  is 
The  employing  of  a  professional  per-  void  because  not  recorded  as  required 
son  implies  an  undertaking  to  remu-  by  the  California  Code  of  Civ.  Proc, 
nerate  him,  but  the  inference  may  be  (1 183,  the  one  performing  such  labor 
rebutted  by  circumstances.     Manson  v.  and    furnishing     such    materials  may 
BailUe,  2  Macq.  H.  L.  Cas.  80.  maintain  an  action  on  an  implied  con- 
In  Holmes  v.  Shands,  26  Miss.  639,  it  tract  for  the  value  thereof.     Rebman  v, 
was  held  that  where  material  or  labor  San  Gabriel  Valley  Land,  etc.,  Co.,  95 
was  bestowed  by  contract  with  a  third  Cal.  390.     And  it  has  been  held  tiiat 
party  and  on  his  account,  such  third  where  the  plaintiffs  have  rendered  serv- 
person  being  under  contract  with  the  ices  under  a  contract,  void  under  the 
owner  of  the  property  to  do  the  work  Statute  of   Frauds,  they  may  recover 
and  furnish  the  materials,  there  was  no  the  value  thereof  upon  a  quantum  mer^ 
liability  on  the  part  of  the  owner  of  the  uit.    Cadman  v,  Markle,  76  Mich.  448; 
property  but  to  the  party  with  whom  he  Wonsettler  v,  Lee,  40  Kan.  367 ;  Koch 
contracted.    And  see  Reed  v,  Baggott,  v,  Williams,  82  Wis.  186;  Springer  v. 
5  111.  App.  257;  Walker  v.  Brown,  28  Bien  (C.  PI.),  10  N.  Y.  Supp.  530.  But 
111.  378;  81  Am.  Dec.  287.  see  M'Corkle  v.  Doby,  i  Strobh.  (S. 

Where  the  owner  dischai^ed  the  Car.)  396;  47  Am.  Dec.  560. 
Iniilder  for  drunkenness  berore  the  United  Starts  Rev.  Stat.,  i  3744,  pro- 
plumbing  work  was  done,  and  the  vides  that  the  secretary  of  the  interior 
plumber,  who  had  made  the  subcon-  shall  cause  all  contracts  made  by  him 
tract  with  the  builder  to  do  the  plumb-  on  behalf  of  the  government  to  be  re- 
ing  of  the  house,  went  on  with  his  duced  to  writing,  which  shall  be  then 
work,  and  when  it  was  done  sued  the  signed  by  him;  yet,  although,  in  such 
owner  for  the  price,  and  it  was  proved  case,  a  parol  agreement  enlarging  the 
that  the  owner  had  seen  the  work  quantity  of  work  required  by  the  con- 
going  on  and  given  some  directions  tract  is  not  obligatory  on  the  govern- 
about  it,  it  was  held  that  the  jury,  if  ment,  if  the  work  be  actually  done 
they  found  the  facts  warranted  it,  thereunder,  a  recovery  may  be  had  up- 
might  require  the  owner  to  pay  the  on  an  implied  assumpsit.  Wilson  v, 
plumber  at  least  the  value  of  the  work  U.  S.,  23  Ct.  of  CI.  77. 
done  by  him  after  the  discharge  of  the  In  a  suit  to  recover  for  work  done  on 
builder,  and  this  although  it  seemed  a  public  street,  defendant,  an  abutting 
that  money  enough  to  pay  the  plumtier  owner,  testified  that  he  never  author- 
under  his  subcontract  had  been  paid  ized  the  work.  It  was  held  that  the 
over  to  the  builder.  Blount  v,  Guthrie,  fact  that  he  saw  the  work  going  on 
99  N.  Car.  93.  upon  the  street  without  further  protest 
Where  work  is  done  under  the  di-  raised  no  implied  promise  or  liability  to 
rection  of  an  agent,  who  has  authority  pay  for  it.  Nagle  v.  McMurray,  84 
to  direct  its  performance,  it  is  imma-  Cal.  539. 
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performs  work,  and  makes  improvements  thereon,  he  cannot  recov- 
er therefor,  even  though  the  owner  subsequently  promises  to  pay 
him  ;*  nor  can  any  recovery  be  had  from  a  party  for  labor  or 
services  voluntarily  performed  without  his  privity  or  request, 
however  meritorious  or  beneficial  they  may  be.* 

in.  TXHDEES — 1.  Definition. — ^A  tender  is  a  formal  offer  to  under- 
take  the  performance  of  certain  work  for  a  price  named,  either 
directly  or  indirectly  referring  to  some  announcement  or  proposal 
requesting  such  offer.' 

2.  Acceptance  of  Tender. — Upon  the  acceptance  of  the  tender,  a 
binding  contract  results  ;*  but  the  acceptance  must  be  before  the 
tender  is  withdrawn  and  in  the  terms  offered.*  After  acceptance 
the  tender  cannot  be  withdrawn.®  If  the  tender  is  conditional, 
the  completion  of  the  contract  is  delayed  until  the  condition  is 
complied  with.' 

1.  There  is  neither  legal  nor  moral  an  advertisement  for  sealed  proposals 
obligation  on  the  part  of  the  owner  to  for  constructing  a  public  work,  if  the 
pay  for  the  work  and  labor  done  upon  bid  is  regularly  made,  and  is  the  lowest 
his  land  by  one  who  has  entered  with-  one,  creates  a  vested  right  to  the  con- 
out  consent,  or  under  color  of  right,  and  tract,  of  which  the  bidder  cannot  be 
held  possession  against  him.  Frear  v,  deprived  by  subsequent  legislation, 
Hardenbergh,  5  Johns.  (N.  Y.)  272 ;  4  without  compensation.  Matter  of  the 
Am.  Dec.  356.  Protestant  Episcopal  School,  58  Barb. 

8.  Such  as  saving  his  property  from  (N.  Y.)  161;  40  How.  Pr.  (N.  Y.)  139. 
fire,  or  from  water,  securing  boats  6.  A  mere  bid,  in  answer  to  an  ad- 
astray,  etc.  Bartholomew  r.  Jackson,  verttsement  for  proposal8,doesnotcon- 
20  Johns.  (N.  Y.)  38;  II  Am.  Dec.  237;  stitute  a  contract.  Howard  v,  Maine 
Sheldon  v,  Sherman,  42  Barb.  (N.  Y.)  Industrial  School,  78  Me.  230. 
372;  Binstead  v.  Buck,  2  W.  Bl.  11 17;  Where,  after  the  acceptance  of  a 
I  Esp.  86;  I  M.  &  S.  290.  And  see  tender,  the  formal  written  contract,  ten- 
White  V.  Jones,  14  La.  Ann.  692.  dered  to  the  contractor  for  signature, 

8.  Lloyd's  Law  of  Buildings  (2d  ed.),  contained  stipulations  not  in  the  adver- 

§  56.  tisement  and  proposal  and  records,  etc., 

The  notice  soliciting  tenders  should  relating  to  the  improvement — in  par- 
give  all  the  necessary  information  to  ticular,  a  provision  that  the  grade  or 
enable  parties  desiring  to  bid  to  make  line  might  be  changed  in  a  certain  con- 
estimates.   Littler  V.  Jay  ne,  124  111.  123.  tingency  —  the    contractor    was    held 

4.  Great  Northern  R.  Co.  v,  Witham,  entitled  to  refuse  to  sign  it.     Highland 

L.  R.,  9  C.  P.  16.    But  an  unaccepted  County  v,  Rhoades,  26  Ohio  St.  411. 

proposal  is  not  a  contract.     Forster  v.  Where  a  bid  was  made  for  certain 

Ulman,  64  Md.  523.  work,   and    subsequently    the    bidder 

A  contract  for  the  construction  of  a  signed  an  ag^ement  which  covered  the 

road  improvement  at  the  expense  of  a  terms  of  the  bid,  with  some  additional 

county  was  awarded,  under  advertise-  provisions,  the  bid  was  held  mei^ed  in 

ment  for  sealed  proposals,  to  R.,  as  the  the  subsequent  agreement.    Taylor  v, 

lowest  bidder,  and  the  county  commis-  Fox,  16  Mo.  App.  527. 

sioners  notified  him  of  their  acceptance  6.  Lewis  v.  Brass,  3  Q^  B.  Div.  667. 

of  his  bid.    It  was  held  that  the  contract  7.  Howard     v.     Maine     Industrial 

was  then  complete.     Highland  County  School,  78  Me.  230. 

V.  Rhoades,  26  Ohio  St.  411.     But  in  An  intimation,  in  the  written  accept- 

Hughes  V,  Clyde,  41  Ohio  St.  339,  it  ance  of  a  tender,  that  a  contract  will  be 

was    held    that    the    acceptance  of   a  afterwards  prepared,  does  not  render 

legally  made  bid  for  a  proposed  build-  the  acceptance  conditional  and  prevent 

ing,  did  not,  in  itself,  constitute  a  con-  the   parties  from   becoming  bound  to 

tract,  but  entitled  the  bidder  to  one  in  perform  the  terms  in  the  tender  and 

accordance  with  the  proposals.  acceptance  respectively  mentioned,  if 

The  acceptance  of  a  bid  made  under  the  intention  of  the  parties  was  thereby 
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3.  Sights  of  Lowest  Bidder. — There  is  no  obligation  upon  a  party 
requesting  bids  for  the  construction  of  work  to  accept  the  lowest 
bid  tendered;  he  may  consider  the  responsibility  of  the  bidder,  his 
judgment,  skill,  etc.,*  and  a  request  for  bids  often  reserves  the 
right  to  reject  any  and  all  bids.*  But  where  public  work  is  re- 
quired to  be  let  to  the  lowest  responsible  bidder,  after  advertise- 
ment for  bids,  a  contract  not  so  entered  into  is  void.'  The  term 
''responsible,"  in  such  cases,  is  used  in  a  broader  sense  than  mere 
pecuniary  responsibility,  and  has  reference  to  the  skill,  ability,  and 
integrity  of  the  one  making  the  tender,  and  as  to  which  bidder 
would  be  the  most  likely  to  do  faithful,  conscientious  work,  and 
to  fulfill  the  terms  of  the  contract.*  Where  the  tender  is  made  to 
a  building  committee  for  the  construction  of  some  public  work, 
the  powers  of  the  committee  in  deciding  upon  the  responsibility 
of  the  bidder  are  deliberative  and  discretionary,  and  mandamus 
will  not  lie  to  compel  a  modification  of  their  decision,  even 
though  erroneous,  in  the  absence  of  clear  proof  of  fraud  or  bad 

• 

to  enter  into  an  agreement,  and  if  the        One  is  not  to  be  deemed  a  responsi- 

preparation  of  the  contract  was  con-  ble  bidder  because  he  offers  adequate 

tern  plated  mereij  for  the  purpose  of  security   for  the   performance  of  the 

expressing  the  agreement  already  ar-  contract.     He  must  be  able  to  respond 

rived  at  in  formal  language.    Lewis  v,  or  answer  in  accordance  with  what  is 

Brass,  3  Q^  B.  Div.  667.  expected  or  demanded  of  him.     People 

1.  State  t;.  Board  of  Education,  43  v.  Dorsheimer,  55   How.  Pr.    (N.  Y. 
Ohio   St.  374.    And    see    Spencer   v.  Supreme  Ct.)  118. 

Harding,  L.  R.,  5  C.  P.  561.  In  Com.  r.  Mitchell,  82  Pa.  St.  343, 

In  Doyle  V,  Desenberg,  74  Mich. 79,  the  court  said:  **It  is  scarcely  open  to 

the  plaintiff  sued  for  damages  caused  doubt  but  that  the  word  under  consid- 

by  the  failure  of  defendants  to  carry  erat ion  (responsible),  as  it  is  used  in  the 

out  an  alleged  contract  for  the  erection  statute,   means  something  more  than 

of  a  building  for  them  by  the  plaintiff,  pecuniary  ability.    In  a  contract,  such 

alleging  that  he  was  the  lowest  bidder,  as   the   one  in  controversy,  the  work 

and  that  there  was  an  agreement  that  must  be  promptly,  faithfully,  and  well 

he    should  have  the  job.    Defendants  done — it  must,  or  ought  to,  be  consci- 

denied   the  employment  or  any  agree-  entious  work;  to  do  such  work  requires 

ment     with    plaintiff.     The  evidence  prompt,  skillful  and  faithful  men.     A 

showed    no  definite    agreement ;   that  dishonest  contractor  may  impose  work 

plaintiff's  bid  was  an  unsigned  memo-  upon  the  city,  in  spite  of  the  utmost 

randum,  without  reference  to  any  build-  caution  of  the  superintending  engineer, 

ing*   and  without  names  of  parties  or  apparently  good,  and  even  capable  of 

specifications,  and  no  mutuality  of  ob-  bearing  its  duty  for  a  time,  which  in 

ligation  was  shown.    It  was  held  that  the  end  may  prove  to  be  a  total  failure 

the  court  properly  ordered    a  verdict  and  worse  than  useless.    Granted  that 

for  defendants.  from  such  a  contractor  pecuniary  dam- 

2.  State  V,  Board  of  Education,  42  ages  may  be  recovered   by  an  action  at 
Ohio  St.  374.  law,  this  is,  at  best,  but  a  last  resort 

8.  Littler  t;.  Jayne,  124  111.  123.  that  often  produces  more  vexation  than 

If  the  lowest  bidder  for  a  contract  profit — a  mere  patch  upon  a  bad  job; 

for  erecting  public  buildings,  under  66  an  exceedingly  meager  compensation, 

Ohio  Laws  52,  fails  to  give  bond  with-  at  best,  for  the  delay  and  incalculable 

in  a  reasonable  time,  the  right  to  the  damage  resulting  to  a  great  city  from 

contract  passes  to  the  next  lowest  bid-  the  want  of  a  competent    supply    of 

der,  upon  condition  of  his  giving  bond  water.    The  city  requires  honest  work, 

-within   a    reasonable    time.    State    v,  not  lawsuits.     Were  we  to  accept  the 

Licking  County,  26  Ohio  St.  531.  interpretation  insisted  upon  by  the  re- 

4.  Com.  V.  Mitchell,  82  Pa.  St.  343;  lators,  the  difference  of  a  single  dollar, 

Hoole  V,  Kinkead,  16  Nev.  217.  in  a  bid  for  the  most  important  con- 
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faith.^    All  bids  must   substantially   conform  to  the  proposals 
made.* 


4.  Agreement!  to  Stifle  Competition  in  Bidi. — An  agreement 
between  intending  bidders  to  stifle  competition  in  bids  is  against 
public  policy  and  void,^  and  if  it  results  in  the  letting  of  the  con- 
tract at  an  unreasonable  price,  the  party  defrauded  may  repudiate 
the  contract  and  recover  damages.^ 

tract,  might  determine  the  question  in  nere  in   doing  the  work  in  the  event 

favor  of  some  unskillful  rogue  as  against  that  the  contract  should  be  awarded  to 

an  upright  and  skillful  mechanic.'*  either  of  them,  and  that  any  benefit  de- 

1.  Com.  V,  Mitchell,  83  Pa.  St.  343 ;  rived  from  the  contract  should  inure 
Hoole  V,  Kinkead,  16  Nev.  217 ;  Weed  to  the  firm,  and  the  one  to  whom  the 
V.  Beach,  56  How.  Pr.  (N.  Y.  Supreme  work  was  awarded  refused  to  perform 
Ct.)  470 ;  People  v.  Contractiiur  Board,  it  in  partnership,  and  assigned  the  con- 
27  N.  Y.  378.  In  State  v.  Board  of  tract  to  a  stranger  for  a  valuable  con- 
Education,  42  Ohio  St.  374,  it  is  said :  sideration,  it  was  held  that  the  agree- 
'*If  the  lowest  responsible  bid  be  re-  ment  was  valid,  it  not  appearing  that  the 
jecied,  and  anv  other  be  accepted,  the  intent,  effect  or  necessary  tendency  of 
action  of  the  board  may  l>e  controlled  the  contract  was  to  stifle  fair  competi- 
by  ma«^M«5  without  violating  the  rule  tion  at  the  letting.  Breslin  r.  Brown, 
that  a  matter  of  discretion  is  not  sub-  24  Ohio  St  565;  15  Am.  Rep.  627. 
ject  to  control  by  proceedings  in  man-  And  see  Whalen  v.  Brennan,  34  Neb. 
damns.    In  order  to  entitle  the  relator  129. 

to  the  relief  prayed  for,  however,  he  But  see  Atcheson  v.  Mallon,  43  N. 

must  show  a  clear  legal  right  in  him-  Y.   147;   3   Am.   Rep.  678,  where  an 

self."  agreement  between  two  bidders  on  a 

2.  Weed  t^.  Beach,  56  How.  Pr.  (N.  public  work,  whereby  it  was  agreed  that 
Y.  Supreme  Ct.)  470.  But  in  this  case  if  the  contract  should  be  awarded  to 
it  was  held  further  that  where  state  of-  either,  both  should  share  equally  in  the 
ficers  have  endeavored  to  obtain  bids  profits,  if  any,  and  contribute  equally 
in  a  certain  form  and  failed,  they  are  at  to  the  losses,  was  held  to  be  void  as 
liberty,  as  against  such  faulty  bidders,  against  public  policy,  although  it  did 
to  examine  all  bids,  and,  according  to  not  appear  that  such  agreement  did 
their  best  judgment,  award  the  con-  really  produce  any  result  detrimental 
tract  to  the  lowest  bidder.  to  the  public  interest. 

8.  People  V.  Lord,  6  Hun  (N.  Y.)  4.  People  v.  Lord,  6  Hun  (N,  Y.) 

390;  People  V.  Stephens,  71  N.  Y.  527;  390;  People  v.  Stephens,  71  N.  Y.527. 

woodworth  v,  Bennett,  43  N.  Y.  273 ;  Where,    however,    the    contracting 

3  Am.  Rep.  706;  Gulick  v.  Ward,  10  board,  having  full   power  to  act  and 

N.J.  L.  87;  18  Am.  Dec.  389.  reject    proposals,  in   case  they  deem 

Thus,  where,  in  the  case  of  a  letting  them  disadvantageous,  with  full  knowl- 
of  work  on  a  canal,  certain  persons  edge  of  all  the  facts,  adjudges  a  pro- 
agreed  for  a  consideration  of  four  hun-  posal  not  excessive  in  price  or  disad- 
dred  dollars,  paid  by  a  higher  bidder,  vantageous,  and  accepts  it  and  enters 
to  withdraw  their  bids,  the  court  held  into  a  contract  in  pursuance  thereof, 
the  agreement  illegal,  and  refused  to  in  the  absence  of  any  evidence  that  the 
enforce  a  division  of  the  four  hundred  board  acted  corruptly  or  in  bad  faith, 
dollars  among  the  parties.  Wood-  the  contract  will  be  held  binding,  and 
worth  V,  Bennett,  43  N.  Y.  273;  3  Am.  an  action  cannot  be  maintained  to  re- 
Rep.  706.  And  where  the  postmaster  cover  damages  for  an  illegal  combina- 
general  had  given  notice  of  proposals  tion.  People  v.  Stephens,  71  N.  V.  527. 
for  conveying  the  mail,  and  the  defend-  Substltofeioii  of  Biddar.  —  An  agree- 
ant  agreed  to  pay  the  plaintiffs,  who  |n-  ment  whereby  A  is  to  enter  into  and 
tended  to  make  proposals,  one  thousand  perform  a  contract  with  the  state  for 
dollars  if  they  would  not  bid,  the  agree-  the  construction  of  a  swamp  land  state 
ment  was  held  illegal.  Gulick  v,  road,  and  to  give  B,  who,  at  the  public 
Ward,  10  N.  J.  L.  87;  18  Am.  Dec.  389.  letting  of  the  work,  under  the  statute, 

But  where  two  bidders  for  a  public  had  been  the  lowest  bidder,  as  a  hoous 

improvement  agreed  to  become  part-  for  being  allowed  to  take  his  place  in 
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IV.  SRdFlCATlon — 1.  Definition.  —  ''The  specification  is  the 
written  statement  containing  a  minute  description  of  the  particu- 
lars of  the  work  to  be  executed,  and  is  generally  made  with  refer- 
ence to  the  drawings  and  the  building  contract."* 

2.  Binding  on  Contractor. — The  contract  usually  refers  to  the 
plans  and  specifications  for  the  details  of  construction,  and  they 
thus  become  constructively  a  part  of  the  contract,*  just  as  binding 
upon  the  contractor  as  if  embodied  in  it,  and  the  latter  cannot 
justify  any  departure  from  them.^     But  he  is  only  bound  by  the 

the  contract,  a  portion  of  the  swamp  a  clause  therein  that  the  work  is  to  be 
lands  to  be  secured  from  the  state  for  'Warranted  tight,  including  the  roof, 
the  performance  of  the  work,  is  void  as  for  two  ^reare,"  does  not  constitute  a 
being  against  public  policy.  Besides,  continuing  warranty,  but  a  stipulation 
the  provision  of  the  statute  that  con-  as  to  the  quality  of  the  roof.  White  v. 
tracts  to  construct  such  roads  shall  **  in  McLaren,  151  Mass.  553. 
all  cases  be  let  to  the  lowest  responsi-  8.  Coey  v.  Lehman,  79  III.  173. 
bie  bidder,"  does  not  admit  of  the  sub-  Even  with  the  assent  of  the  superin- 
stitution  of  another  person  as  con-  tendent.  Adlard  v.  Muldoon,  45  111. 
tractor  in  place  of  such  bidder;  and  any  193.  Thus,  a  specification  in  a  build- 
contract  based  upon  such  illegal  substi-  ing  contract  that  the  plastering  should 
tution  is  void.  Hannah  v.  Fife,  27  be  done  with  K.'s  cement,  under  the  di- 
Mich.  173.  rectionofa  superintendent  of  K.,  fol- 

1.  Lloyd's  Law  of  Building  (2d  ed.),  lowed  by  one  that  the  cement  and  sand 
(  54.  should  be  mixed  in  equal  parts,  merely 

In  Gilbert  v.  U.  S.,  i  Ct.  of  CI.  34,  relates  to  supervision  of  the  manner  of 

Casey,  C.  J.,  said :  '*  Specifications  in  the  work,  and  does  not  authorize  the 

architecture  embrace,  as  understood  by  superintendent    to    direct   a    different 

the  profession,  not  only  the  dimensions  mixture.    Fitzgerald  v.  Moran,  141  N. 

and  mode  of  construction,  but  a  descrip-  Y.  419,  affirming  65  Hun  (N.  Y.)  621. 

tion   of  every   piece  of  material  —  its  And  see  infra,  this  title,   The  Archi- 

kind,  length,  breadth  and  thickness — the  iect, 

manner  of  joining  the  separate  parts  Where  the  owners  consent  to  varia- 

together."  tions  from  the  plans,  the  contractor  is 

Where  an  architect  prepares  specifi-  not    liable    for    non-compliance    with 

cations,  they  ought  to  be  in  detail  to  the  specifications  in  those  particulars, 

enable  parties  to  judge  not  only  of  the  Beswick  v,  Piatt,  140  Pa.  St.  28. 

gross  quantities,  but  also  of  the  quan-  Where  a  contractor  agrees  to  perform 

titj  of  labor  to  be  employed.    Kemp  v.  work  according  to  certain  plans  and 

Rose,  4  }ur.  N.  S.  919.  specifications,  and  such    directions  as 

2.  The  specifications,  so  far  as  re-  the  supervising  engineer  may  give,  he 
ferred  to  in  the  contract,  become  con-  is  bound  only  by  such  directions  as 
struct! vely  a  part  of  it.  New  England  look  to  a  completion  of  the  work  ac- 
Iron  Co.  V.  Gilbert,  etc.,  R.  Co.,  91  N.  cording  to,  and  not  difierent  from,  the 
Y.  153;  Cook  v.  Allen,  67  N.  Y.  578;  plans  and  specifications.  Burke  v. 
Tonnele  v.  Hall,  4  N.  Y.  140.  And  see  Kansas  Citj',  34  Mo.  App.  570. 
White  V.  McLaren,  151  Mass.  553.  The  plaintiff  contracted  to  construct 

Admiuihle  inBTld«Boe. — Where  spec-  a  building  for  defendant  according  to 
ifications  are  embraced  in  an  adver-  the  plan  and  specifications  which  were 
tisement  for  proposals  to  do  work,  and  made  a  part  of  the  contract,  and  which 
a  contract  results  on  which  suit  is  expressly  stipulated  that  he  should  not 
brought,  the  specifications,  being  the  vary  in  any  manner  from  the  plan  and 
basis  of  the  contract,  cannot  be  ex-  specifications  without  the  written  con- 
cluded as  evidence.  Campbell  Coun-  sent  of  defendant.  In  an  action  for 
tv  V.  Youtsey  (Ky.  1891),  X2  S.  W.  breach  of  contract,  it  was  held  that  the 
ft.ep.  305.  specifications  having  fixed  the  charac- 

Warranty. — ^The  specifications  not  be-  ter  and  size  of  the  columns  to  be  used, 

ing^  signed,  and  being  referred  to  only  evidence  that  columns  of  a  different 

to  show  the  kind  of  work  and  materials,  size  were  more  in  accord  with  the  plan 
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copy  of  the  specifications  shown  him,^  and  can  only  be  required 
to  perform  the  work  in  the  manner  set  forth  in  the  plans  and 
specifications.^ 

was  immaterial.    Linch  v.  Paris  Lum-  Where  a  granite  companj  agreed 

ber,  etc.,  Co.   (Tex.   1890),  14  S.  W.  that   it  would  work    for    an    armory 

Rep.  701.  building  **  on  trucks  agreeably  to  the 

Where  the  specifications  of  a  build-  drawings  and  specifications  made  by 
ing  contract  contained  a  general  head-  L.,  architect,  .  .  .  and  hereto  an- 
ing  or  title  called  *'  Plastering,"  under  nexed/'  would  provide  all  proper  and 
which,  in  subtitles  called  ^'Deafening/'  sufficient  material  for  ^*  finishing  all 
**  Lathing  "  and  **  Plastering/'  the  whole  the  granite  work  for  specification  and 
title  was  described,  and  a  contractor  plan  figured  on  at  the  office  of  this 
undertook  **  to  do  the  plastering  and  company,"  it  was  held  that  the  con- 
stucco  work ''according  to  the  specifica-  tract  did  not  require  the  company  to 
tions,  there  was  no  ambigui^  raised  by  furnish  all  the  granite  work  shown  by 
the  double  use  of  the  word  "Plastering, '  the  architect's  drawings,  but  only  such 
and  it  was  construed  to  mean  all  in-  as  was  described  in  the  specifications 
eluded  under  the  general  title,  and  not  and  plan  figured  on  at  the  office  of  the 
that  alone  descrit^d  under  the  subtitle  company.  Millstone  Granite  Co.  v, 
**  Plastering,"  and  this,  although  the  Dolan  (Super.  Ct.),  18  N.  Y.  Supp.791. 
specifications  called  for  wire  lathing,  But  see  Harvey  v.  U.  Sn  8  Ct 
aud  not  the  ordinary  wooden  slip,  of  CI.  501,  where  it  was  held  that 
Mellen  v.  Ford,  28  Fed.  Rep.  639.  where  a  contract  provides  for  the  con- 

1.  Sexton  V.  Chicago,  107  111.  323.  struction  of  piers  and  abutments  for 

A  contract  to  do  grading  did  not  fix  a  bridge,  "  in    accordance  with  such 

the  amount  of  work  to  be  done,  except  plans  and  specifications  as  may  be  fixed 

by    reference    to    the    accompanying  by  the  proper  authority  acting  for  the 

drawings  and  specifications.  The  draw-  United  States ^^  the    contractors  are 

ings    and    specifications  actually  an-  bound  by  the  terms  of  the  contract,  not- 

nexed  to  the  contract  did  not  vol  the  withstanding  that  the  plans  and  speci- 

amount  of  such  work.    In  an  action  on  fications  subsequently  fixed  upon   by 

the  contract  it  was  held  that  a  writing  the  officers  of  the  government  materi- 

which  was  prepared  by  the  agent  of  ally  differ  from    plans  and  specifica- 

one  party  and  furnished  to  the  other  tions  exhibited  to  the  contractors  at  the 

party  to  estimate  and  bid  thereon,  and  time  they  made  their  bid  for  the  work, 

upon  which    he  made  his   proposals,  and    materially     affected    the    value 

which  were  accepted,  and  which  speci-  thereof. 

fied  within  limits  the  amount  of  such  3.  Where  a  contract  to  furnish  the 

work,  was  properly  admitted  in  evi-  materials  for  the  ironwork  of  a  build- 

dence  as  an  accompanying  specifica-  ing,  and  do  the  work  necessary,  refers 

tion.     Monmouth  Park  Assoc,  v.  War-  to  plans  and  specifications  which  show 

ren  (N.  J.  1893),  27  Atl.  Rep.  932.  only  openings  for  skylights,  giving  no 

Where  a  contract  for  the  construe-  sizes,  weights,  or  data  to  g^tde  in  their 
tion  of  a  house  stipulates  that  the  work  construction,  so  that  the  contractor 
shall  be  done  according  to  the  attached  cannot  make  them  without  additional 
plans  and  specifications,  and  a  dispute  plans  and  specifications,  the  construc- 
arises  as  to  how  part  of  the  work  tion  of  such  skylight  cannot  be  held 
should  be  done,  the  builder  may  put  in  to  have  been  included  in  the  letting  and 
evidence  a  plan  not  attached  to  the  contract,  and  the  contractor  may  well 
contract,  but  which  was  exhibited  to  refuse  to  make  the  same.  Sexton  v, 
him  at  the  time  he  made  the  contract,  Chicago,  107  111.  323. 
as  explaining  how  the  work  should  be  A  contract  for  the  repair  of  a  build- 
done  about  which  the  dispute  subse-  ing  called  for  a  combination  passenger 
quently  arose.  And  he  may  also  show  and  freight  elevator,  without  more  par- 
that  the  architects  who  drew  the  plans  ticular  specification.  It  was  held  that 
and  supervised  the  work  explained  the  the  contractor  could  not  be  made  liable 
variance  to  him,  and  stated  that  the  for  a  failure  to  put  gates  on  the  eieva- 
work  should  be  done  as  indicated  by  tor,  in  the  absence  of  proof  that  the  un- 
the  specification  that  was  not  attached  derstanding  in  the  trade  was  to  supply 
to  the  contract  Myer  v.  Fruin  (Tex.  gates  in  the  absence  of  specifications. 
1891),  16  S.  W.  Rep.  868.  The  testimony  of  witness  that,  in  his 
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They  are  frequently  attached  to  the  contract,  thus  making 
identification  much  easier,  and  more  satisfactory,^  but  this  is  not 
necessary  to  their  validity  *  The  contract,  when  once  signed, 
mei^es  all  prior  agreements  respecting  changes  in  the  specifica- 
tions.' Where  there  are  no  plans  or  specifications  in  the  contract 
indicating  the  character  of  the  work,  this  may  be  shown  by  other 
evidence.* 

8.  Vanimoe  Between  Specifications  and  Contract. — It  is  a  general 
principle  that  where  the  specifications  and  contract  differ,  the 
latter  instrument  governs,*  but   they  should  be  reconciled  if 

opinion,  gates  were  proper  and  neces-  halle  and  other  rooms,  it  was  held  that 

sarj    was    not  sufficient.     Morgan    v.  the  testimony  of  one  of  them  that  the 

McKenzie  (C.  Pl.)i  17  N.  Y.  Supp.  174.  selection  did  not  include  the  halls  and 

1.  New  England  Iron  Co.  v»  Gilbert  storerooms  in  which  the  cornices  were 

El.  R.  Co.,  91  N.  Y.  153.  charged  for  as  extra  was  admissible,  as 

It  need  not  be  identified  by  the  signa-  the  contract,  rather  than  the  specifica- 

tures  of  the  parties.   If  otherwise  suffi-  tions,  governed  as  to  the  amount  of  cor- 

ciently  identified,  the  fact  that  it  was  nicing  to  be  done, 

not  signed    is    immaterial.     White  v.  As  between  the  positive  requirement 

McLaren,  151  Mass.  553.  of  a  written  clause  in  the  contract,  and 

Where  specifications  are  attached  to  a  plan  referred  to,  which,  though  per- 
the  contract  and  expressly  made  a  part  feet  in  other  respects,  shows  an  omis- 
of  it,  a  guaranty  contained  in  the  speci-  sion  to  indicate  thereon  a  certain 
fications  becomes  a  part  of  the  contract,  matter  of  detail,  the  written  clause 
and  is  binding  upon  the  contractor,  must  control  the  mere  implication  de- 
Lake  View  V.  MacRitchie,  134  111.  203.  rived  from  the  omission  in  the  plan. 

3.  New  England  Iron  Co.  v.  Gilbert  Smith  v,  Flanders,  129  Mass.  322. 

El.  R.  Co.,  91  N.  Y.  153.  Where  a  building  contract  provides  a 
That  the  specifications  referred  to  in  modeofdeterminingas  to  extras, and  the 
a  building  contract  were  not  signed  by  specifications,  referred  to  by  and  made 
the  parties  is  immaterial,  if  they  were  a  part  of  the  contract,  provide  a  differ- 
otherwise  sufficiently  identified.  White  ent  and  inconsistent  mode,  the  con- 
V,  McLaren,  151  Mass.  553.  tract  prevails.     Meyer  v,  Berlandi,  53 

5.  Coey  V.  Lehman,  79  111.  173;  Tay-  Minn.  59. 

lor  T^  Fox,  x6  Mo.  A  pp.  527.  A  building  contract  provided  that  the 

Where  the  plaintiff  built  a  house  for  work  was  to  be  done  **  without  unnec- 

the  defendant  under  a  written  contract  essary  delay  as  soon  as  ordered.'*    The 

and  specifications  which   did   not  re-  specification  provided  that  "  the  build - 

quire  him  to  do  the  papering,  it  was  ing  will    be    completed   within    three 

held,    upon    the    defendant    claiming  months  from  the  date  of  the  contract." 

there  was  an  oral  agreement  made  at  The  carpenter's  work  was  all  that  de- 

the  time  allowing  him  to  deduct  $50  for  fendant  undertook.    It  was  held  that 

doing    the   papering,    that   such   oral  the  specifications  were  controlled  by 

agreement  was  inconsistent  with  the  the  contract,  and  defendant  was  not 

written  one,  and  could  not  have  the  obligated  to  finish  his  work  in    three 

effect  to  vary  it.   McGuinness  v,  Shan-  months.  Boteler  v.  Roy,  40  Mo.  App.  234. 

non,  154  Mass.  86.  When  a  contract  requires  work  to  be 

4.  Doane  College  v.  Lanham,  26  done  according  to  sample  and  specifica- 
Neb.  421.  tions,  and,  the  two  being  irreconcilable, 

6.  In  Tischler  v.  Apple,  30  Fla.  132,  the  the  engineer  in  charge  orders  a  modifi- 
contract  required  cornices  to  be  run  in  cation  to  which  the  contractors  assent, 
twenty-five  rooms,  and  the  specifica-  the  modified  work  must  be  regarded  as 
tions,  in  halls  and  all  rooms.  The  owner  performed  and  accepted  at  the  contract 
of  the  building  selected  twenty -five  price.  Gallaher  7;.  District  of  Columbia, 
rooms  to  be  corniced  under  the  con-  19  Ct.  of  CI.  564. 

tract,  and  the  contractors  ran  cornices  Variance  Between  Plans  and  Speclfl- 
therein.  In  a  suit  by  the  contractors  oattons  and  '* Working  Plans." — A  bid 
for  extra  work  in  running  cornices  in    for  a  building  contract  was  made  and 
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possible.* 

4.  Implied  Warranty. — There  is  some  conflict  of  authority  as 
to  whether  there  is  any  implied  warranty  by  the  employer  that 
the  work  can  be  successfully  constructed  according  to  the  plans 
and  specifications,  a  leading  English  case  holding  that  there  is 
none,  and  that  the  remedy  of  the  contractor,  if  any,  must  be  for 
compensation  as  upon  a  quantum  meruit^  while  a  WiscoJtsin  case 
holds  that  the  employer  assumes  the  risk  of  the  sufficiency  and 
efficiency  of  the  plans  and  specifications,  and  must  bear  any  loss 

resulting  from  defects  therein,^  and  it  has  been  repeatedly  held 

accepted  solelj  on  the  plans  and  speci-  were  stated  to  be  believed  to  be  correct, 
fications,  and  the  contractors  began  but  were  not  guarantied;  and,  in  one 
work.  Soon  afterwards  the  detailed  particular  matter  at  least,  he  was 
** working  plans"  were  handed  them,  warned  to  make  an  examination  for 
whereupon  thej  claimed  there  was  a  himself.  Part  of  the  plan  consisted  in 
material  variance  therein  from  the  the  use  of  caissons.  These  turned  out 
original  plans,  involving  much  addi-  to  be  of  no  value,  and  the  work  done  in 
tional  labor,  and  refused  to  continue  attempting  to  use  them  was  wholly 
the  work  at  the  contract  price.  The  lost,  and  the  bridge  had  to  be  built  in 
owner  then  procured  others  to  do  the  a  different  manner.  In  this  way  much 
work  at  an  increased  compensation,  and  labor  and  time  were  wasted.  Tne  con- 
afterwards  sued  the  contractors  for  the  tract  contained  provisions  as  to  the 
difference.  The  latter  counter-claimed  paj^ment  for  extra  work,  and  that  work 
for  the  partial  work  done  by  them,  and  had  (with  the  contract  work)  been  duly 
it  was  held  that  if  there  was  a  material  paid  for.  The  contractor  sought  for 
variance,  the  contractors  were  entitled  compensation  for  his  loss  of  time  and 
to  recover  on  their  counter-claim,  and  labor  occasioned  hy  the  failure  of  the 
there  being  a  fair  conflict  of  evidence  caissons,  and  in  his  declaration  alleged 
on  this  point,  a  refusal  to  submit  the  that  the  corporation  had  warranted 
same  to  the  jury  was  erroneous.  Wil-  that  the  bridge  could  be  inexpensiveU 
Hams  V.  Boehan  (Super.  Ct.),  17  N.  Y.  built  according  to  the  plans  and  spect- 
Supp.  484.  fication.    There  was  no  express  war- 

1.  In   an  action  for  a  breach   of  a  ranty  to  that  effect  in  the  contract,  and 

building  contract,  a  charge  that,  "in  it  was  held  that  none  could  be  implied, 

deciding  whether  or  not  plaintiff  was  Thorn  v.  London,  L.  R.,  i   App.  Cas. 

proceeding  with  said  building  in  com-  z  30;  45  L.J.  Bxch.  Div.  4S7;  24  W.  R. 

pliance  with  the  contract,    .    .    .    there  932 ;   34  L.  T.  N.   S.   545.    See  also 

must  have  been  a  substantial  compli>  Sharpe  v,  San  Paulo  R.  Co.,  L.  R.,  8 

ance  in  every  material  particular,  .    .    .  Ch.  597. 

as  called  for  by  a  fair,  reasonable,  and  S.  An  act  of  the  Wisconsin  legislature 

practical  construction  of  the  contract,  authorized  the  construction  of  wings  to 

plans,  and  specifications  taken  together,  the  state  capitol,  and  required  a  board 

and  where  there  is  a  conflict,  if  any,  in  of  commissioners  to  let  the  contract 

these,  this  should   be  reconciled  in  a  after  procuring  "suitable  and  proper 

practical,  workmanlike  manner,  so  as  plans,    drawings,    and    specifications,*' 

to  arrive  at  the  fair  and  reasonable  in-  and  to  employ  an  architect  to  superin- 

tention  of  the  same,''  is  correct,  and  tend  the  work,  the  architect  to  certify 

does  not  leave  the  construction  of  the  to  the  board  monthly  estimates  of  all 

written  contract  to  the  jury.    Linch  v,  materials    furnished    and    labor    per* 

Paris  Lumber,  etc.,   Elevator  Co.,  80  formed.  The  board  procured  and  adopt- 

Tex.  23.  ed  plans  and  specifications,  and  entered 

3.  T.  contracted  with  a  corporation  into  a  contract  with  plaintiffs,  whereby 

to  take  down  an  old  bridge  and  build  a  all  the  materials  were  to  be  ifurnished, 

new  one.      Plans  and   a  specification  and  all  the  work  done,  according  to 

prepared  by  the  engineer  of  the  corpo-  the  plans  and  specifications,  and  under 

ration  were  furnished  to  him,  and  he  the  direction  and  to  the  entire  sattsfac- 

was  required  to  obey  the  directions  of  tion   of    the  architect.    The  architect 

the  engineer.    The  descri|>tions  given  was  authorized  to  vary  from  such  plans, 
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in  the  United  States  that  a  contractor  constructing  work  in 
accordance  with  the  plans  and  specifications  furnished  by  the 
employer  is  not  lia'ble  if  it  subsequently  gives  way  by  reason  of 
defects  in  the  plans.^ 

The  employer  does  not  warrant  the  accuracy  of  the  bill  of 
quantities,^  but  is  bound  by  representations  as  to  the  character  of 
the  work.* 


the  value  of  alterations  to  be  added  to  and  direction  of  an  architect  only  un- 
or  deducted  from  the  contract  price,  dertakes  that  his  work  shall  be  skillful 
and  any  doubt  as  to  the  quality  of  ma-  and  workmanlike,  and  if  performed  in 
terials  and  workmanship,  or  as  to  al-  accordance  with  the  plans,  he  cannot 
lowances  for  extras,  to  be  determined  be  held  answerable  in  damages  for  an 
and  adjusted  solely  by  the  architect,  accident  which  occurs  from  the  falling 
After  the  contractors  had,  in  good  faith,  of  the  building,  owing  to  defects  in  the 
according  to  the  plans  and  under  the  plan  unknown  to  him.  Daegling  v.  Gil- 
directions  of  the  architect,  constructed  more,  49  111.  34S. 

a  large  portion  of  one  wing,  and  the  A  guaranty  clause  in  a  contract  is 

materials  and  work  had  been  approved  not  to  be  so  construed  as  to  make  the 

and  accepted  by  the  architect,  and  by  contractors  liable  for  the  failure  of  the 

the  board,  the  wing  fell,  owing  to  de-  work  to  remain  in  good  condition,  by 

fects  and  inefficiency  of  the  plans.     It  .  reason  of  defects  in  the  plan  or  design, 

was  held  that  the  state  warranted  the  or  of  the  work  being  done,  in  certain 

plans,  and  was  liable  to  the  plaintiffs  particulars,  in  accordance  with  the  ex- 

for  the  expense  of  restoring  the  portion  press  direction  of  the  supervising  engi- 

of  the  building  so  destroyed.    Bentley  neer.     Mac  Ritchie  v.  Lake  View,  30 

V.  State,  73  Wis.  416.  111.  App.  393. 

Where  a  contractor  is  bound  by  con-  8.  The  mere  employment  of  an  ar- 

tract  to  follow  the  specifications  strictly  chitect  to  prepare  plans  and  a  speci- 

in  the  construction  of  a  tunnel,  and  fication  for  a  house,  and  to  procure  a 

they  are  so  defective  that  when   fol-  builder  to  erect  it,  does  not  render  the 

lowed  the  arch  oi  the  tunnel  falls,  the  employer  responsible  for  the  accuracy 

contractor  can  recover  under  the  con-  of  the  bill   of  quantities  furnished  by 

tract.    Byron  v.  New  York,  54  N.  Y.  such  architect  to  the  builders.    Scriv- 

Super.  Ct.  411.  ener  v.  Pask,  18  C.  B.  N.  S.  785.     Es- 

1.  The  undertaking  of  the  contractor  pecially  where  the  proposals  for  bids 
is  simply  to  do  the  work  with  reason-  stated  that  *^  the  quantities  and  amounts 
able  skill,  after  the  designs  furnished  by  given  in  these  forms '<of  proposals  must 
the  architects.  They  are  not  guarantors  be  verified  by  the  proposer,  as  the  com- 
as to  the  strength  of  the  edifice  when  pany  will  not  be  responsible  for  any 
finished,  or  its  capacity  to  withstand  the  error  resulting  from  their  use.  They 
violence  of  the  winds.  Clark  v.  Pope,  can  be  verified  by  the  plans.'*  St.  Paul, 
70  111.  128.  And  see  Schwartz  v.  Saun-  etc.,  R.  Co.  v,  Bradbury,  43  Minn.  222. 
ders,  46  111.  18;  Burke  v,  Dunbar,  128  And  see  Sullivan  v.  Smg  Sing,  122  N. 
Mass.  499;  MacRitchie  r.  Lake  View,  30  Y.  589. 

111.  App.  393.    If  he  faithfully  executes  If   a    surveyor    makes  an   estimate 

the  work  according  to  the  plans  and  which  turns  out  to  be  incorrect  to  a 

specifications,  he  is  not  responsible  if  it  considerable  amount,  through  his  omit- 

is  valueless.  Graves  v.Caruthers,  Meigs  ting  to    examine  the  ground  for  the 

(Tenn.)  58;   Loundsberry  v,  Eastwick,  foundation  of  the  work,  he  is  not  en- 

3  Phila.  (Pa.)  371;  Wade  v.  Haycock,  titled  to  recover  anything  for  his  plans, 

25  Pa.  St.  382.  specifications,  or  estimates  made   for 

Where  the  owners  of  a  wharf  con-  that  work.    Mon^penny  v.  Hartland, 

tract  lor  its  extension,  and  furnish  the  i  C.  &  P.  352;  2  C.  &  P.  378. 

plans  and  specifications  to  the  contract-  8.  At  the  end  of  the  plans  and  speci- 

or,  who  builds  it  in  accordance  there-  fications  for  proposed  waterworks  for 

with,  he  is  not  liable  for  its  giving  way  a  village  was  a  note  stating  that  the 

because  of  defects  in  the  plans.     Bes-  **  pipe  line  is  mostly,  and  the  tunnels 

wick  V.  Piatt,  140  Pa.  St.  28.  are  entirely,  to  be  in  soft,  shale  rock.'* 

A  contractor  working  under  the  plans  It  appeared  that  plaintiff,  whose  bid 
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v.  Bill  of  QllAVTinxs. — The  bill  of  quantities  is  the  schedule 
of  the  materials  to  be  furnished  and  of  the  work  to  be  performed, 
several  copies  of  which  are  usually  prepared  and  submitted  to 
the  contractors  bidding  for  the  work.^  Assigning  the  prices 
for  the  various  items  mentioned  is  called  "  taking  out  quanti- 
ties/'^ It  is  customary  in  England  to  employ  a  person  called 
a  surveyor  to  take  out  the  quantities,  who  is  usually  paid  by 
the  successful  bidder,'  and  the  architect  employed  to  furnish 
plans  and  specifications  may  have  implied  authority  to  engage 

for  constructing  the  waterworks  was  it  being  understood  that  any  deductions 

accepted,  relied,  in  making  his  bid,  on  or  extras  were  to  be  charged  for  at  the 

the  representations  as  to  the  character  rate  mentioned  in  the  bid,  and  for  con- 

of  the  excavations,  and  it  was  held  that  venience  the  figures  which  accompanied 

such  representations  were  part  of  the  the  bid  were  attached  to  the  contract 

contract,  and  a  warranty  as  to  the  qual-  It  was  held  that  the  ^  bill  of  quantities*' 

i^    of  the  excavations.    Delafield  v,  was  not  intended  to   be  a  limitation 

Westfield,  77  Hun  (N.  Y.)  124.    And  upon,  or  express  the  amount  of  work 

see  Seymour  v.  Long  Dock  Co.,  20  N.  to  be  done  for  thirteen  thousand  dol- 

J.  Eq.  306 ;  Grand  Rapids,  etc.,  R.  Co.  lars,    but   merely    to   furnish  a  basis 

V.  Van  Deusen,  29  Mich.  431.  for  computing    deductions    or  extras. 

1.  A  written  contract  provided  for  Haydnville  Min.,  etc.,   Co.  v.  Art  In- 
the  furnishing  of  material  for  certain  stitute,  39  Fed.  Rep.  484. 

houses  and  for  the  doing  of  work  on  8.  The  defendants  employed  an  archi- 
these  houses  for  a  gross  sum,  the  con-  tect  to  draw  a  specification  of  a  build- 
tract  being  silent  as  to  quantities.  It  ing,  and  he  employed  the  plaintiff  to 
was  held  that  it  must  be  rejected  as  a  make  out  the  quantities;  the  plaintiff's 
contract  for  want  of  certainty,  and  that  work  was  to  be  paid  for  by  the  success- 
the  recovery  for  furnishing  the  mate-  ful  competitor  for  the  building  con- 
rials  and  doing  the  work  must  be  on  a  tract ;  but  a  dispute  having  arisen 
quantum  meruit,  Isaacs  v.  Smith,  55  between  the  architect  and  the  defend- 
N.  Y.  Super.  Ct.  446.  ants,  they  refused  to  go  on  with  the 

2.  Lloyd's  Law  of  Building  (2d  ed.),  building,  upon  which  the  architect  sent 
^  cc.  in  his  bill  to  them,  together  with  the 

Plaintiff  agreed  in  writing  to  do  all  plaintiffs  bill  for  making  out  the  quan- 

the  fireproofing  work  to  be  done  on  titles.    They  paid  the  architect's  ac- 

defendant's  building,  according  to  the  count  only,  and   it  was  held  that  as 

drawings  and  specifications    made  by  they  had  hy  their  own  acts  rendered  it 

the  architects,  *'which  said  drawings  impossible  that  the  successful  compet- 

and  specifications  shall  be  considered  a  itor  should  defray  the  plaintifTs  charges, 

part  of,  and  equally  binding  with,  the  according  to  the  understanding,  they 

contract."    The  price  stated  was  thir-  were  liable  to  him  for  the  amount  of 

teen  thousand  dollars,  the   defendant  his  charges.    Moon  v.  Witney  Union, 

reserving '*  the  right  to  throw  out  any  3   Bing.   N.  Cas.   8x4;   5    Scott  i;  3 

part  of  the  work  called  for  on  the  '  bill  Hodges  206. 

of  quantities '  and  from  the  above  The  defendant,  a  builder,  contracted 
amount  to  deduct  at  the  rate  of  charge  with  the  plaintiff,  a  building  surveyor, 
in  said  '  bill  of  quantities,'  and  extra  that  if  he  would  supply  the  quantities 
work  shall  be  charged  in  accordance  for  a  certain  projected  building,  the 
with  the  figures  on  said  ^bill  of  quan-  defendant  would,  if  he  was  accepted  as 
titles.' "  "  For  the  several  dimensions,  the  building  contractor,  pay  him  out  of 
the  arrangement,  and  construction  of  the  first  installment.  The  plaintiff  fur- 
said  building,  reference  will  be  had  by  nished  the  quantities,  but  the  defendant 
the  contractor  to  the  accompanying  subsequently  abandoned  the  building 
design,  .  .  .  which  design  consists  contract ;  and  it  was  held,  first,  that  it 
of  the  following  drawings,  to  wit,  all  was  implied  that  the  defendant  should 
necessary  plans  and  specifications,  and  duly  proceed  with  the  building  con- 
the  hereto  attached  bid  and  bill  of  tract,  and  that  the  performance  of  his 
quantities."  It  appeared  that  plaintiff 's  contract  with  the  plaintiff  having  been 
bid  had  been  larger,  but  he  reduced  it,  rendered  impossible  by  his  own  act,  he 
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him.*  As  has  been  seen,  the  owner  is  not  responsible  for  the 
accuracy  of  the  bill  of  quantities.^ 

VI.  Thb  Abchiteot — 1.  Definition. — An  architect  is  a  person 
skilled  in  the  art  of  building;  one  who  understands  architecture, 
or  whose  profession  it  is  to  form  plans  and  designs  of  buildings, 
and  superintend  the  execution  of  them.* 

2.  Contract  with — SubmiMion  of  Plant. — By  calling  upon  an 
architect  to  furnish  plans  and  specifications,  and  receiving  them, 
a  party  renders  himself  liable  to  pay  the  architect  for  them 
whether  he  uses  them  or  not,*  unless  it  is  clearly  understood  that 

was  bound  to  pay  him  for  the  quanti-  defendant's  foreman    stated   that    the 

ties  furnished.  M'Connell  v.  KitgaUen,  works  were  carried  out  according  to  the 

2  Ir.  Q^  B.  D.  I  lo.  defendant's  own  original  plan,  and  that 

The  owner  of  a  house,  desiring  to  the    plaintifTs   calculations    were  not 

make  alterations,  employed  an  archi-  used  at  all  for  them.    The  plaintiff's 

tect  to  prepare  plans.    The  architect,  witnesses  stated    that    there  was  the 

having  done  so,  employed  the  plaintiff,  strongest  similaritj'  between  the  work 

a  surveyor,  to  take  out  the  quantities,  as  carried  out  and  the  plaintiff^s  reduced 

which  were  lithographed,  and  sent  to  plan,  and  it  was  held  that  the  plaintiff 

various  builders — ^including  the  defend-  was  not  entitled  to  recover.    Taylor  v. 

ant  and  his  son,  who  were  in  partner-  Hall,  4  Ir.  R.  C.  L.  467. 

ship — ^to  invite  tenders,  the  circular  in-  1.  Moon  v,  Witney  Union,  3  Bing. 

forming  them  that  the  builder  whose  N.  Cas.  814. 

contract  was  accepted  should  pay  the  Proof  of  a  custom  of  the  building 
plaintiff's  fees.  The  defendant  and  his  trade  by  which  the  architect  is  empow- 
son  had  themselves,  previously  to  the  ered  to  employ  a  surveyor  to  take  out 
employment  of  an  architect,  prepared  the  quantities,  may  be  shown.  Taylor 
a  plan  for  the  owner,  but  one  with  v.  Hall,  4  Ir.  R.  C.  L.  467. 
which  he  was  not  satisfied.  The  tender  8.  See  supra^  this  title.  Specifications 
of  the  defendant  and  his  son  was  the  — Implied  Warranty. 
lowest ;  but,  it  being  greatly  in  excess  8.  Century  Diet, 
of  the  expenditure  contemplated  by  the  **  The  architect  is  the  recognized 
owner,  the  plaintiff  prepared  a  bill  of  re-  head  of  the  building  trade.  He  is  sup- 
duction,  but  this  reduced  plan  the  own-  posed  to  be  especially  skilled  in  the 
er  also  considered  too  expensive,  and  art  of  planning  and  desigp[iing  archi- 
then  employed  the  defendant  (whose  tectural  structures  of  every  description, 
son  had  since  died)  to  execute  a  modi-  His  duty  is  to  draw  plans  and  make 
fication  of  the  original  plan  prepared  in  out  specifications,  and  generally  super- 
his  office.  The  works  were  eventually  intend  the  execution  of  the  work." 
executed  by  the  defendant  under  a  con-  Lloyd's  Law  of  Building  and  Build- 
tract,  in  which  it  was  agreed  between  ings,  ^  7. 

the  owner  and  the  defendant  that  the  The  Revenue  Act  of  July  13, 1866, 14 
latter  should  not  be  liable  for  the  plain-  Stat,  at  L.  i2x,  contains  iL  provision 
tiff's  fees.  The  plaintiff  brought  an  that  every  person  whose  business  it  is 
action  for  his  fees  against  the  defend-  to  plan,  design,  or  superintend  the  con- 
ant,  relying  on  a  custom  of  the  build-  struction  of  buildings,  ships,  roads, 
ing  trade,  by  which  the  builder  whose  bridges,  canals,  or  railroads,  shall  be 
tender  is  accepted,  or  who  is  employed  regarded  as  an  architect  and  civil  engi- 
to  carry  out  the  plans,  or  any  modifica-  neer ;  provided,  that  this  shall  not  in- 
tion  of  them,  is  directly  liable  for  the  elude  a  practical  carpenter  who  labors 
surveyor's  fees,  the  owner  being  liable  on  a  building. 

if  the  work  is  abandoned  altogether,  or  4.  In    Kutts     v,    Pelby,    20     Pick. 

he  adopts  an  entirely  independent  plan.  (Mass.)  65,  the  plaintiff,  having  been 

Evidence  to  support  this  custom  was  requested  by  the  defendant  to  prepare 

given,  but  one  of   the  plaintiff's  wit-  plans  for  a  theater,  drew  a  sketch  of 

nesses  stated  that,  in  his  opinion,  the  the  front,  which  was  presented  to  the 

liability  depended  on  the  agreement  be-  defendant  and  kept  by   him  a  week, 

tween  the  owner  and  the  builder.    The  who  being  pleased  with  it^  directed  the 
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plaintiff  to  make  the  plans.    The  de-  been  presented  but  as  he  had  employed 

fendant's  master  builder  called  at  his  another  superintendent  he  was  forced 

request  on  the  plaintiff  and  took  the  to  send  it.    It  was  held  that  there  could 

plans  to  make  an  estimate  of  the  costs  be  no  recovery. 

of   the  structure,  kept  them  a  week,        An  architect  devoted  several  jears to 

made  an  estimate  on  them,  and  deliv-  the  preparation  of  plans  for  tne  con- 

ered  it  to  the  defendant.    The  defend-  struction  of  the  congressional  library 

ant  concluded  not  to  build  bj  those  building,   but  there   was   no  contract 

plans,  and  the)r  were  in  the  possession  entered  into  with  him  by  any  conimis- 

of  the  plaintiff  and  produced  by  him  at  sion    or    officer  empowered'  to  adopt 

the  trial.   It  was  held  that  the  evidence  plans,  employ  architects,  or  enter  upon 

proved  a  delivery  of  the  plans  to  the  the  construction  of  the  building,  until 

defendant  and  that  the  plaintiff  was  Act  April  15,  x 886,  ch.  50(24  StaL  at  L., 

entitled  to  recover  compensation  for  his  p.  12),  which  adopted  the  architect's 

services.     And  see  Nelson  t/.  Spooner,  plan.    It  was  held  that  the  act  did  not 

2  F.  &  F.  6x3;  Marcotte  v.  Beau  pre,  constitute  a  contract,  but  only  declared 

15    Minn.  152;  Shipman   v.  State,  42  the  legislature's  intention,  and  nnght 

Wis.  377.  have  been  rescinded  by  either  party, 

A  committee  appointed  by  a  board  without  liability,  at  any  time  before  the 

of  school   directors  to  procure   plans  architect  entered  upon'the  performance 

for  a  building,    having    selected  one  of  the  work.    Smithmeyer  v,  U.  S.,  147 

from  plaintiff  and  directed  some  modi-  U.  S.  342. 

fications,  which  he  made,  it  was  held        A  county  and  city  within  its  limits 

that  the  directors  were  bound  to  pay  proposed  to  erect  public  buildings,  the 

for  plaintiff's  work,  though   they  did  portion  appropriated  to  the  use  of  each 

not    finally   act    on    his    plan.    Dris-  to  be  paid  for  by  them  respectiTelj- 

coll  V,  Independent   School   Dist.,  61  They   jointly  offered  a  premium  for 

Iowa  426.  plans.    A  furnished  one,  and  received 

Where  an  architect,  under  the  expec-  the  promised  compensation ;  there  was 
tation  of  being  employed  to  superin-  no  further  contract  between  the  parties, 
tend  the  construction  of  a  building,  The  city  and  county  severally  adopted 
voluntarily  draws  plans,  he  cannot  re-  a  resolution  accepting  his  plans,  subject 
cover  for  the  plans,  if  not  employed  as  to  such  modifications  as  should  be  there- 
superintendent.  Allen  V,  Bowman,  7  after  determined  upon,  if  his  estimate  as 
Mo.  A  pp.  29.  In  this  case  the  plain-  to  the  cost  of  construction  should  he 
tiff,  learning  that  the  defendant  was  verified.  He  brought  suit  against  them 
about  to  build  a  house,  solicited  from  to  recover  five  per  cent,  of  the  estimated 
him  the  superintendence,  as  an  archi-  costs  of  the  building,  and  it  was  held 
tect,  of  the  intended  building,  calling  that  the  joint  resolution  did  not  amount 
on  the  defendant  and  having  interviews  to  a  contract,  and  that  he  was  not  en- 
with  him,  at  which  the  defendant  talked  titled  to  recover,  and  that  evidence  of 
of  the  cost  of  the  building,  etc.  The  the  value  of  his  services  in  making  the 
defendant  went  to  the  plaintiff's  office  estimates  was  properly  excluded,  inas- 
on  one  occasion,  when  the  plaintiff  much  as  he  failed  to  show  that  they  had 
made  a  sketch  for  such  a  house  as  the  de-  been  rendered  at  the  instance  of  the 
fendant  described.  Sketches  of  ground-  defendant.  Tilley  v.  Cook  County,  103 
plans  and  a  front  elevation  were  made  U.  S.  155. 

out,  and  were  offered  in  evidence  upon        An  architect,  it  seems,  cannot  re^ 

the   trial.     These  were  taken   by  the  cover  for  his  plans,  even  though  they 

plaintiff  to  the  defendant's  place  of  res-  have  been  accepted  by  the  employer, 

idence,  where  the  plaintiff  asked   the  lyhere  he  recommends   him  to  build 

defendant's  wife  to  make  suggestions,  upon  soil  which  he  has  examined,  and 

who    accordingly  made  some,  which  which  his  knowledge  of  such  things 

the  plaintiff  noted.    The  plaintiff  left  should  have  told  him  is  unsuitable  for 

these  sketches  with  the  defendant  for  a  the  purpose.     Whitty  v,  Dillon,  2  F.  & 

few   days,   after  which   time  they  re-  F.  67. 

mained  permanently  in  the  plaintiff's        And  see  Moneypenny  v,  Hartland,  i 

possession,  never  having  been  used  by  C.  &  P.  352 ;  11  E.  C.  L.  414,  where  a 

the    defendant.     The    plaintiff    after-  similar  ruling  was  made  in  the  case  of 

wards,  finding  that  the  defendant  had  an  engineer  who  failed  to  examine  the 

employed  another  superintendent,  sent  ground  for  the  foundation  of  the  work, 

in  a  bill  for  sixty  dollars,  telling  the  de-  and,  as  a  result,  made  a  considerable 

fendant  that  the  bill  would  never  have  error  in  his  estimates. 
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they  are  to  be  submitted  subject  to  approval.^  Where  public 
buildings  are  to  be  erected,  it  is  usually  the  custom  to  invite 
architects  to  submit  plans  in  competition,  the  one  deemed  best 

to  be  accepted,^  in  addition  to  which  premiums  are  frequently 
offered  for  the  two  or  three  next  in  order  of  merit.'  Plans  arp 
often  accepted  conditionally,  usually  that  the  building  can  be 

1.  Where  an  architect  agreed  with  after  the  specified  time,  it  was  held  that 
the  committee  of  visitors  of  a  lunatic  the  measure  of  damages,  in  an  action 
asjlum  to  prepare  the  requisite  proba-  against  the  express  companj,  was  not 
tionarj  drawings  for  the  approval  of  the  value  of  the  time  and  labor  expended 
the  committee,  and  all  other  drawings  in  making  the  plans  and  specifications, 
and  documents  required  to  be  submit-  but  the  value  of  the  plaintiff's  chance 
ted  to  the  commissioners  of  lunacy,  in  obtaining  the  premium ;  and  that  in 
and  afterwards  to  the  secretary  of  state,  the  absence  of  proof  of  any  probability 
pursuant  to  the  statutes,  and  subse-  that  he  would  have  obtained  the  pre- 
quently  to  prepare  the  whole  of  the  work-  mium  had  his  plans  and  specifications 
ing  drawings,  estimates,  and  spedfica-  been  delivered  in  time,  only  nominal 
tions  for  an  asylum  to  contain  two  hun-  damages  could  be  recovered.  Adams 
dred  patients,  for  an  agreed  sum,  it  was  Express  Co.  v.  Egbert,  56  Pa.  St.  360 ; 
held  that  the  term  ^probationary  draw-  78  Am.  Dec.  382.  See  also  Watson  v. 
ings"  meant  drawings  to  be  approved  Ambergate,  15  Jur.  448. 
of  by  the  committee,  and,  if  approved,  Agreementa  to  Btlfle  Compatltlon. — 
then  to  be  submitted  to  the  commis-  Flanders  v.  Wood,  83  Tex.  277,  was  a 
sioners  of  lunacy  and  secretary  of  suit  between  architects  for  an  account- 
state,  and  that,  it  appearing  that  the  ing.  It  appeared  that  each  had  put  in 
committee  had  disapproved  of  the  draw-  plans  and  specifications  for  the  erec- 
ings  submitted  to  them,  there  could  be  tion  of  a  courthouse ;  that  there  was 
no  recovery.  Mofiatt  v,  Dickson,  13  C.  competition  between  the  plans  offered, 
B.  543;  76  E.  C.  L.  543.  and  that  it  was  unknown  whose  plan 

Where  an  architect  agrees  to  submit  would    be  accepted.     The  architects 

plans  for  the  approval  of  a  committee  agreed  among  themselves  to  abstain 

he   must  do  so   within  a    reasonable  from  further  advocacy  of  their  plans 

time,  and  after  he  has  submitted  several  and  to  divide  the  proceeds  should  the 

plans,  which  are  rejected,  the  committee  plan  of  any  one  of  them  be  accepted, 

are  justified  in  procuring  plans  else-  It  was  held  that  the  promises  of  the 

where.    Moffatt  v.  Dickson,  13  C.  B.  parties,  being  mutual  and  simultaneous, 

543;  76  E.  C.  L.  543.  constituted  a  valuable  consideration  for 

3.  Where  architects  are  requested  to  the  agreement,    and  that  it  was  not 

submit  plans  in   competition,  the  one  against  public  polic}',  nor  to  prevent 

deemed  t^est  to  be  accepted  and  its  de-  rivalry,  etc.,  since,  as  the  plans  were 

signer  made  architect  and  superintend-  not  withdrawn  and  each  competed,  it 

ent,  the  architect  whose  plans  are  ac-  was  not  calculated  to  stifle  competition, 

cepted  as  the  most  meritorious  has  a  8.  See  Walsh  v.  St.  Louis  Exposi- 

right  of  action  for  a  refusal  to  employ  tion,  etc.,  Assoc.,  loi  Mo.  534;  Walsh  r. 

him  'as  architect  and  superintendent.  St.   Louis   Exposition,  etc.,  Assoc.,  90 

Walsh  V.  St.   Louis   Exposition,  etc..  Mo.  459;  Tilley  v.  Cook  County,  103 

Assoc.,  90  Mo.  459,  affirming  16  Mo.  U.  S.  155. 

A  pp.  502.  Ownership  of  FUns  Where  Frlae  Is 

FaUure  of  Carrier  to  DeUver  Plans  in  OfliBred. — In  order  to  obtain  a  number 

Time  Ibr  Competition. — Where  a  com-  of  plans  from  which  to  select,  prizes 

mittee  for  the  erection  oi  a  public  build-  are  frequently  offered  to  the  several 

ing   advertised  for  the  submission   of  deemed  the  most  meritorious.    When 

plans  and  specifications,  and  offered  a  such  is  the  case,  a  question  sometimes 

premium  to  the  successful  competitor  arises  as  to  the  ownership  of  the  suc- 

who  should  present  the  same  on  or  be-  cessful  plans.  In  Tilley  v.  Cook  County, 

fore  a  given  date,  and  an  architect  pre-  103  U.  S.  162,  the  plaintiff  offered  to 

pared  and  forwarded  a  set  of  plans  and  prove  a  custom  of  architects  that  when 

specifications  by  an  express  company,  prizes  were  offered,  the  successful  com- 

but  in  consequence  of  the  latter's  neg-  petitor  remained  the  owner  of  his  own 

ligence  they  were  not  delivered  until  designs,  and  that,  if  they  were  adopted, 
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erected  for  a  certain  sum,  in  which  case  there  can  be  no  recov- 
ery for  them  unless  the  condition  is  complied  with.^  Nor,  it 
seems,  can  there  be  any  recovery  where  the  architect  submits 
estimates  of  the  probable  cost  of  the  work,  unless  the  estimate  is 
reasonably  near  the  actual  cost  ;*  but  architects'  fees  cannot  be 

he  was  entitled  to  compensation  there-  plaintiff  offered  his  bond  that  his  plan 

for  in  addition  to  the  prize,  but  the  would    not    cost    over   four    hundred 

evidence  was  rejected,  on  the  ground  thousand   dollars.      The  directors  re- 

that  in  that  case  the  building  was  never  solved  to  select  the   favorite  plan  bj 

erected  and  the  plans  never  used.    But  ballot,  with  the  understanding  that  the 

in  Walsh  v.  St.  Louis  Exposition,  etc.,  plan  should  be  so  modified  or  changed 

Assoc.,  lox  Mo.  534,  where  an  associa-  as  to  suit  the  wishes  of  the  board,  the 

tion  invited  architects  to  submit  designs  cost  not  to  exceed  four  hundred  thou- 

for  a  building,  the  seven  deemed  most  sand  dollars.    The  vote  resulted  in  the 

meritorious  to  be  accepted  and  awarded  selection  of  the  plaintiff's  plans.    The 

five  hundred  dollars  each,  except  the  plaintiff  was  selected  as  architect,  to 

one  selected  as  the  best  of  all,  the  de-  become  so  in  fact  when  his  amended 

signer  of  which  w^as  to  be  engaged  as  plans,  and  the  contract  and  bond  under 

the  architect,  it  wa«  held  that,  upon  the  which  the  building  was  to  be  erected, 

tender  of  the  award  of  five   hundred  were  approved  by  the  board.    The  al- 

dollars  to  the  successful  competitors,  terations  desired  added  to  the  cost  of 

the  association  became  the  owner  of  thebuilding,  and  the  plaintiff  demanded 

their  plans  and  entitled  to  use  them  as  that  the  limit  be  fixed  at  four  hundred 

they  chose.  and  twenty -five  thousand  dollars.  After 

1.  Where  various  plans  were  drawn  much  negotiation,  he  notified  the 
and  presented  for  a  church  building,  board  that, unless  this  concession  could 
and  that  of  the  plaintiff  was  accepted  be  made,  he  declined  entering  into  the 
upon  condition  that  the  building  under  proposed  contract.  The  board  then 
his  plans  should  be  built  for  a  certain  employed  another  architect,  who  made 
sum,  and  when  it  was  ascertained  that  new  plans.  It  was  held  that  the  selec- 
it  could  not  be  built  for  such  sum  the  tion  of  the  plaintifTs  designs  was  con- 
plans  were  rejected,  and  the  evidence  ditional  only,  and  did  not  entitle  him 
failed  to  show  any  promise  to  pay  for  to  be  employed  as  architect  of  the 
the  plans,  it  was  held  that  the  plaintiff  building,  and  that  there  was  evidence 
was  not  entitled  to  recover  for  them,  that  he  had  waived  the  right  to  have  a 
Ada  St.  M.  £.  Church  v.  Garnsey,  66  selection  made  in  accordance  with  the 
111.  132.  terms  on  which  the  competition  was 

Where  plans  are  accepted  on  condi-  invited.  Walsh  v.  St.  Louis  Exposi- 
tion that  a  bid  is  received  from  a  re-  tion,  etc.,  Assoc,  lox  Mo.  ^34. 
liable  party  to  construct  the  building  3.  Moneypenny  z\  Hartland,  i  C.  & 
in  accordance  with  the  plans  for  the  P.  352;  11  E.  C.  L.  414. 
amount  limited,  and  who  is  willing  to  In  an  action  by  an  architect  whose 
enter  into  a  sufficient  bond  therefor,  it  plans,  after  having  been  accepted,  are 
is  not  necessary  to  the  fulfillment  of  the  rejected  on  the  CTound  that  the  work 
condition  that  the  bids  be  actually  ac-  cannot  be  done  for  the  amount  of  his 
cepted.  Hall  v.  Los  Angeles  County,  estimates,  it  is  for  the  jury  to  say 
74  Cal.  502.  whether  the  estimates  are  reasonably 

An  association  invited  architects  to  near  the  actual  cost.  Nelson  v,  Spooner, 

submit  designs  for  a  building,  the  cost  3  F.  &  F.  613.     In  this  case  an  archi- 

of  which  was  not  to  exceed  four  hun-  tect  made  plans  for  a  schoolhouse  for 

dred  thousand  dollars.    Of  the  designs  a  board  of  trustees  who  had  only  one 

submitted,    the    seven    deemed     most  thousand  threehundred  and  fifty  pounds 

meritorious  were   to  be  accepted  and  in  their  hands  to  pay  for  it.    After  mak- 

awarded  five  hundred  dollars  each,  ex-  ing  the  plans  the  architect  estimated 

cept  the  one  selected  as  the  best  of  all,  the  cost  at  one  thousand  five  hundred 

the  designer  of  which  was  to  be  en-  and  forty-five  pounds,  and  repeatedly 

gaged  as  architect  and  superintendent,  assured  the  trustees  that  his  buildings 

The    directors    selected    seven     from  '*  never  exceeded  the  contracts  '*  unless 

the  designs  submitted,  and  invited  the  changes  were  authorized  by  the  owners 

architects  to  explain  their  plans.    The  themselves.     He  afterwards  suggested 
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regarded  as  part  of  the  estimate.^  A  contract  with  an  architect 
may  be  rescinded  if  procured  through  fraudulent  representa- 
tions.* 

3.  The  Contract  a  Personal  One. — The  contract  with  an  architect 
is  one  strictly  personal  in  its  nature;  it  rests  upon  the  confidence 
of  the  employer,  in  the  ability  and  skill  of  the  architect  in  his 
profession,  and  hence,  the  performance  cannot  be  delegated  to 
another  without  express  authority,  or  undertaken  by  his  assignee 
in  bankruptcy.'  The  contract  is  terminated  by  the  death  of 
the  architect,  and  the  right  to  execute  it  does  not  survive  to 
his  executor,  nor  can  he  be  compelled  by  the  other  party  to  per- 
form it.* 

some  changes  which  he  said  he  thought  cute  it  through  the  fraudulent  repre- 

could  be  included  in  the  estimated  price,  sentation  of  the  architect;  but  cannot 

Upon  submitting  the  plans  to  builders  rescind  it  on  the  ground  that  the  archi- 

for  bids,  the  lowest  bid  received  was  Tor  tect  has  slandered  certain  members  of 

two    thousand    and    fifty-six    pounds,  the  board.  Hall  v.  Los  Angeles  County, 

The  trustees  then  refused  to  do  any-  74  Cal.  503. 

thing  further  about  the  matter  and  re-  8.  Lloyd's  Law  of  Building  and 
turned  the  drawings  to  the  architect.  Buildings  (2d  ed.),  ^  12 ;  Lynn  v,  Bur- 
who  sued  them  for  his  pay.  Upon  the  goyne,  13  B.  Mon.  (Ky.)  400;  Stubbs 
question  being  submitted  to  the  jury,  v,  Holywell  R.  Co.,  36  L.  J.  Exch.  166; 
they  disagreed  as  to  whether  the  esu-  Agbncy,  vol.  i,  p.  360. 
mate  was  reasonably  near  the  bids.  An  architect  to  whom  is  given  the 
In  Smith  v.  Dickey,  74  Tex.  61,  sole  power  of  arbitration  of  all  matters 
which  was  aji  action  by  an  architect  for  concerning  the  materials  and  character 
preparing  plans  and  estimates  for  a  of  the  work,  cannot  delegate  this  power 
liotel  building,  the  defendant  testified  to  his  partner  without  the  consent  of 
that  the  plans  were  to  be  for  a  building  the  parties.  Wright  v.  Meyer  (Tex. 
to  cost  not  more  than  seventy-five  Civ.  App.  1894),  25  S.  W.  Rep.  1122. 
thousand  dollars,  while  the  architect  4.  Stubbs  v,  Holywell  R.  Co.,  L.  R., 
testified  that  it  was  to  cost  **  about  one  2  Exch.  311 ;  Boast  v.  Firth,  L.  R.,  4  C. 
hundred  thousand  dollars."  The  esti-  P.  i ;  38  L.  J.  C.  P.  i ;  Lloyd's  Law  of 
mates  amounted  to  a  little  more  than  Building  and  Buildings  (2d  ed.),  ^  9. 
one  hundred  and  two  thousand  dollars,  Where  the  performance  is  personal, 
which,  if  the  architect's  fees  were  added,  the  executors  are  not  liable.  Taylor  v, 
would  have  been  increased  to  one  hun-  Caldwell,  3  B.  &  S.826;  113  E.  C.  L.  826. 
dred  and  seven  thousand  five  hundred  Where  the  contract  is  dependent  upon 
and  eighty-nine  dollars.  The  court  the  personal  skill  of  the  artist,  it  is, 
charged  the  jury  that  if  the  defendant  though  no  condition  is  expressed  in 
stipulated  that  the  plans  should  be  words,  based  on  the  presumption  of 
made  for  a  hotel  that  would  not  cost  sufficient  health,  and  is  subject  to  an 
more  than  seventy- five  thousand  dol-  implied  condition  that  if  the  artist  is, 
lars,  the  plaintiff  could  not  recover,  but  without  any  fault  of  his  own,  disabled 
that  if  the  building  was  to  cost  "  about  by  illness,  to  perform,  he  will  be  ex- 
one  hundred  thousand  dollars,'*  esti-  cused.  Robinson  v.  Davison,  L.  R., 
mates  of  a  building  to  cost  one  hundred  6  Exch.  269;  40  L.  J.  Exch.  17a. 
and  two  thousand  dollars,  exclusive  of  In  Hall  v.  Wright,  El.  Bl.  &  El.  746; 
the  architect's  fees,  or  even  with  the  96  E.  C.  L.  746,  Crompton,  J.,  said : 
fees  iricluded,  was  a  sufficient  compli-  "  Where  a  contract  depends  upon  per- 
ance  with  the  contract,  which  charge  sonal  skill,  and  an  act  of  God  ren- 
was  held  correct.  ders  it  impossible,  as,  for  instance,  in 
1.  Smith  V,  Dickey,  74  Tex.  61.  the  case  of  a  painter  employed  to  paint 
3.  A  board  of  county  supervisors  a  picture,  who  is  struck  blind,  it  may 
who  have  adopted  the  plans  of  an  be  that  the  performance  can  be  ex- 
architect  for  the  erection  of  a  county  cused." 

jail,  are  justified  in  rescinding  the  con-  But  although  a  contract  involving 

tract,  if  they  have  t>een  induced  to  exe-  personal  confidence  is  put  an  end  to  by 
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4.  Degree  of  Sidll  and  Care  BeqnirecL — An  architect  is  presumed 

to  possess  the  requisite  ability  and  skill  for  the  practice  of  his 
profession,^  and  will  be  liable  in  damages  for  a  failure  to  furnish 
good  and  sufficient  plans  and  specifications.^  When  required  by 
contract  to  supervise  the  construction  of  a  building,  he  will  be 
held  to  the  exercise  of  reasonable  care  and  diligence  in  seeing 
that  the  work  is  properly  performed;*  and  he  will  be  held  to 

the  death  of  the  party  confided  in,  it  is  ance  of  the  building  without  objection, 

not  thereby  rescinded  so  as  to  take  away  if  the  defects  are  patent  to  an  expert, 

the  right  of  action  already  vested ;  as  but  latent  to  an  non-expert.    Shipman 

where  S.  was  employed  as  consulting  v.  State,  43  Wis.  381.  And  see  Monej- 

engineer  for  fifteen  months  to  complete  penny  v,  Hartland,  i  C.  &  P.  353 ;  2  C. 

certain  works,  to  be  paid  five  hundred  <Sc  P.  378. 

pounds  for  his  services  in  equal  quar-  Where,  in  the  building  of  apartment 

terly  installments,  and  before  the  work  houses  to  be  heated  by  steam,  it  ap- 

was  finished,  and  whilst  two  quarterly  peared  that  the  sectional  area  of  the 

installments,  which  were  due  him,  were  boiler  flues  for  the  steam  heating  appa- 

still  unpaid,  he  died,  it  was  held  that  ratus  was  largely  in  excess  of  the  sec- 

his  personal  representative  was  entitled  tional  area  of  the  chimney  flues  de- 

to  recover  them.    Stubbs  v.  Holywell  signed  to  receive  the  smoke  and  gases 

R.  Co.,  L.  R.,  2  £xch.3ii.  from  the  boiler  fires,  thus  preventing 

1.  In  Harmer  v.  Cornelius,  5  C.  B.  N.  proper  combustion  in  the  fumacet  and 
S.  246, Willes,  J.,  said  :  **The  public  pro-  entailing  on  defendant  the  cost  of 
fession  of  an  art  is  a  representation  and  building  new  chimney  flues,  it  was 
undertaking  to  all  the  world  that  the  held  that  the  architects  were  bound  to 
professor  possesses  the  requisite  ability  know  how  to  proportion  the  chimney 
and  skill."  flues  to  the  boilers,  and  could  not  ex- 

Expert     BrldAiiea — Qaallfloatlon     of  cuse  themselves  by  proof  that  they 

Arebltaot. — An  architect  who  testifies  conferred  with  the  contractor  for  the 

that  he  has  had  experience  in  the  erec-  steam  heating  apparatus  and  obtained 

tion  of  a  large  number  of  buildings,  and  from  him  the  dimensions  of  the  chim- 

has  been  in  the  habit  of  observing  the  ney  flues.    Hubert  v,  Aitken,  15  Dalj 

length  of  time  required  to  procure  ma-  (N.  Y.)  237. 

terials  and  do  the  work,  will  be  deemed  Where  an  action  is  brought  against 

competent   to    answer    the    question  an  architect,  to  recover  damages  aUeged 

whether  or  not  it  would  have  been  safe  to  have  resulted  from  a  defect  in  the 

to  run  up  the  brick  walls  of  a  building  plans  and  specifications  furnished  bj 

in  six  weeks,  and  where  he  swears  that  him,  the  plaintiff  must  prove  a  sabstao- 

he  has  had  practical  personal  experience  tial    compliance    with   the  plans  and 

in  removing  the  debris  of  buildings  de»  specifications,  and  when  a  variance  ap- 

stroyed  by  fire,  has  himself  had  debris  pears,  involving  the   integrity  of  the 

removed,  and  has  seen  it  removed  by  mode  of  construction  of  the  affected 

others, he  is  shown  competent  to  testify  part,  and  so  far  material  that  it  would 

how  long,  in  his  opinion,  it  should  have  have  been  the  direct  cause  of  the  injury 

taken  to  remove  debris   to  permit  re-  complained    of,  the    architect    is  not 

building  to  commence.    Chamberlain  liable,  and  a  submission  to  the  jury  of 

V,  Dunlop   (Supreme    Ct.),  8  N.  Y.  the  question  as  to  whether  or  not  the 

Supp.  125.  variance  did  or  did  not  cause  the  in- 

2.  See  Erskine  v,  Johnson,  23  Neb.  jury,  is  error.  Lake  v,  McElfatrick, 
265.  139   N.  Y.  349,  reversing  (Supreme 

An  architect  may  be  held  to  reasona-  Ct.)  19  N.  Y.  Supp.  49^. 

ble  skill  as  such,  both  in  planning  the  S.  It  is  the  duty  of  the  architect  to 

building  and  superintending  its    con-  exercise  proper  vigilance  and  skill  in 

struction;  and  ma^r  be  liable  for  defects  the  supervision  of  the  work;  to  see 

in  his  plans  or  superintendence  result-  that  it  is  done  in  the  manner  contem- 

ing  from  his  lack  of  reasonable  skill  plated  by  the  specifications,  and  in  a 

and    diligence,     notwithstanding     the  good,    workmanlike    and    substantial 

adoption  of  his  plans  or  a  ratification  manner.    Oilman  z\  Stevens,  54  How. 

of  his  superintendence  by  the  accept-  Pr.  (N.  Y.  Super.  Ct.)  197. 
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An  architect  in  the  supervision  of  guarantor  of  a  flawless  building ;  and 
the  work  is  bound  to  exercise  only  rea-  the  only  question  that  can  arise  in  a 
sonable  care,  and  to  use  reasonable  case  where  general  performance  of 
meansofobservation  and  detection,  and  duty  is  shown,  is  whether,  considering 
where  he  appears  to  have  done  this,  all  the  circumstances  and  peculiar  facts 
the  mere  fact  that  inferior  material  involved,  he  has  or  has  not  been  guilty 
has  been  used  by  the  contractor  in  some  of  negligence.  This  is  a  question  of 
instances,  and  that  the  plumbing  has  fact  and  not  of  law." 
been  carelessly  done,  does  not  establish,  In  Petersen  v.  Rawson,  34  N.  Y.  370, 
as  a  matter  of  law,  that  he  has  not  the  plaintiff  agreed  to  furnish  the  plans, 
fully  performed  his  contract.  Hubert  etc.,  and  superintend  the  construction 
r.  Aitken,  15  Daly  (N.  Y.)  237.  Lar-  of  the  building.  The  contract  with  the 
remore,  C.  J.,  in  delivering  the  opinion  mason  provided  that  he  should '*lay  out 
of  the  court  in  this  case,  said:  '*The  his  work  himself."  The  sills  of  the 
learned  counsel  would  not  claim  that  front  first  story  windows  were  set  two 
an  architect  is  bound  to  spend  all  his  and  three-quarters  inches  higher  from 
time  at  a  building  which  is  going  up  the  floor  than  those  of  the  rear  win- 
under  his  professional  care,  so  that  no  dows  on  the  same  story,  although  they 
fraud  or  negligence  can  be  committed  were  intended  to  be  at  the  same  level, 
by  any  of  the  contractors.  The  counsel  The  balcony  in  front  of  the  house,  pos- 
would  not  contend  that  the  architect  is  sibly  in  consequence  of  the  mistake  in 
an  insurer  of  the  perfection  of  the  ma-  the  sills,  was  set  too  high,  and  the  first 
son  work,  the  carp>enter  work,  the  step  to  the  front  door  was  set  too  low. 
plumbing,,  etc.  He  is  bound  ovXy  to  When  the  finish  was  put  in,  the  trim  of 
exercise  reasonable  care,  and  to  use  the  front  first  story  windows  cut  into 
reasonable  powers  of  observation  and  the  plaster  cornice,  injuring  the  appear- 
detection  in  the  supervision  of  the  ance  of  the  room.  The  plaintiff  refused 
structure.  When,  therefore,  it  appears  to  give  the  mason  his  final  certificate, 
that  the  architect  has  made  frequent  amounting  to  one  thousand  nine  hun- 
visits  to  the  building,  and,  in  a  general  dred  dollars,  on  account  of  these  mis- 
way,  has  performed  the  duties  called  takes,  but  the  owner  paid  the  mason  in 
for  by  the' custom  of  his  profession,  the  full  without  a  certificate,  and  refused, 
mere  fact,  for  instance,  that  inferior  on  account  of  these  mistakes,  to  pay  the 
brick  have  been  used  in  places,  does  balance  to  the  architect  who  brought 
not  establish,  as  matter  of  law,  that  he  suit  for  it.  The  referee  found  by  the 
has  not  entirely  performed  his  contract,  witnesses  that  the  architect  was  **d ill - 
He  might  have  directed  at  one  of  his  gent  in  his  attendance  upon  the  build- 
visits  that  portions  of  the  plumbing  ing."  Several  architects  testified,  their 
work  be  packed  in  wool ;  upon  his  next  evidence  being  conflicting,  as  to  when 
return  to  the  building  the  pipes  ih  ques-  the  error  should  probably  have  been 
tion  might  have  been  covered  with  discovered.  It  was  held  that  the  archi- 
brick  work  in  the  progress  of  the  build-  tect  was  not  liable, 
ing;  if  he  had  inquired  whether  the  In  Newman  r.  Fowler,  37  N.J.  L. 89, 
wool-packing  had  l^en  attended  to  and  it  was  held  that  where  a  house  w^as 
had  received  an  ailfirmatlve  answer  badly  built  in  consequence  of  the  joint 
from  the  plumber  and  the  bricklayer,  neglect  of  the  contractor  performing 
I  am  of  opinion  that  his  duty  as  an  the  work  and  the  architect  employed 
architect,,  in  the  matter  of  the  required  to  supervise  the  construction,  &  suit 
protection  of  said  pipes  from  the  weath-  founded  on  such  neglect  would  lie 
er,  would  have  been  ended.  Yet,  un-  against  the  architect  alone,  nor  would 
der  these  very  circumstances,  the  pack-  the  fact  that  the  owner  of  the  house  re- 
ing  might  have  been  intentionally  or  fused  the  contractor  part  of  the  money 
carelessly  omitted  in  fraud  upon  both  due  him,  on  the  ground  that  the  house 
architect  and  owner,  and  could  it  still  was  badly  built,  bar  such  suit, 
be  claimed  that  the  architect  had  not  In  Schreiner  v.  Miller,  67  Iowa  91; 
fully  performed  his  work?  The  learned  56  Am.  Rep.  339,  it  was  held  that  an 
counsel  for  appellant  is,  in  effect,  asking  architect  employed  to  furnish  the 
us  to  hold  that  the  defects  of  the  char-  plans  for  the  building  and  superintend 
acter  above  named  establish,  as  matter  its  construction,  is  liable  for  damages 
of  law,  that  plaintiffs  have  not  com-  if,  through  his  lack  of  skill  or  care,  the 
pletely  performed  their  agreement.  An  foundations  are  so  defective  as  to  cause 
architect  is  no  more  a  mere  overseer,  the  walls  to  fall, 
or  foreman,  or  watchman,  than  he  is  a  Where  the  contract  of  employment 
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the  same  degree  of  care  and  diligence  in  regard  to  issuing  certifi- 
cates as  to  the  work  done.* 

The  negligence  or  want  of  skill  of  the  architect  is  a  question  of 
fact  and  not  of  law,^  and  the  burden  of  proof  is  upon  the  party 
seeking  to  establish  it.* 

6.  Architect  as  Agent  of  Employer. — The  employer,  by  empower- 
ing an  architect  to  superintend  the  construction  of  a  building, 
constitutes  him  his  agent  for  all  purposes  necessary  to  secure  the 
erection  and  safety  of  the  building  *    Where  found  necessary, 


was  oral,  and  the  nature  and  extent  of  value  of  the  work  done  bj  the  con- 

the  architect's  duties  as  superintendent  tractor,  it  has   been   held   in  Canada 

were    in    controversy,    an   instruction  that  he  will  be  liable  to  the  owner  for 

which  virtually  left  the  whole  matter  any  loss  resulting  from  his  negligence 

as   to  what  it  was   '*  proper "  for  the  in  certifying  for  too  much  work.  Irving 

architect  to  do,  to  the   judgment  and  v.  Morrison,  37  U.  C.  C.  P.  243.    But 

caprice  of  the  jury,  unrestrained  by  in  Vigeant  t^  Scully,  20  111.  App.  437, 

the  evidence  in  the  case,  was,  under  it  was   held  that  an   instruction  was 

the  peculiar  circumstances  of  the  case,  erroneous  in  announcing  that  the  dutj 

held  erroneous.     Vigeant  v.  Scully,  20  was    imposed  upon    the    architect  to 

111.  App.  437.  make  a  special  inspection  of  the  work 

In  Lottroan  v,  Barnett,  62  Mo.  159,  before  issuing  any  certificate  sufficient 
an  architect,  having  the  general  charge  to  satisfy  himself  that  the  particular 
and  superintendence  of  the  construe-  work  for  which  the  certificate  was 
tion  of  a  building,  was  held  responsi-  asked  was  done  properly  and  in  ac- 
ble  for  the  killing  of  a  workman,  caused  cordance  with  the  plans  and  specifi- 
by  the  falling  of  a  wall  which  resulted  cations;  that  no  such  duty  was  imposed 
from  the  giving  way  of  supports  on  by  the  terms  of  the  contracts, 
which  it  rested  under  the  working  of  a  Where  the  superintendent  is  required 
jackscrew,  although  the  appliance  was  to  make  monthly  estimates  of  the  work 
put  to  work  under  the  immediate  done,  he  cannot  be  required  to  fur- 
direction  of  another  person  employed  nish  **  correct  and  accurate  estimates " 
by  the  owner  of  the  building,  while  the  monthly  **  estimates  "  being  in  their 
architect  was  absent,  where  it  appeared  nature  mere  approximations.  Shipman 
that  the  manager  of  the  jackscrew  was  v.  State,  43  Wis.  38X. 
employed  on  the  advice  of  the  archi-  2.  Hubert  v.  Aitken,  15  Daly(N.Y.) 
tect,  and  subject  to  his  direction,  and  337. 

that    he  knew  and  approved  of    the        8.  The  burden  of  proof  is  upon  the 

method  adopted  for  effecting  the  rais-  party  seeking  to  show  that  the  architect 

ing.    It  was  said  that  whether  the  wall  failed   to   exercise  ordinary  care  and 

fell  because  the  plan  for  raising  it  was  diligence.    Gilman  v,  Stevens,  54  How. 

a  bad    one,  or  because   the  supports  Pr.  (N.  Y.  Super.  Ct.)  307. 
were  inadequate,  in  either  case  the  dis-        4.  A  private  agent,  acting  within  the 

aster  .was  attributable  to  positive  mis-  scope  of  his  general  authority,  may 

feasance  for  negligence  in  the  work  bind  his  principal.    Baltimore  v*  Eich- 

which  the  architect  undertook,  but  in  bach,  18  Md.  276. 
which  he  failed  to  exhibit  the  care  and        An  architect  has  authority  to  proceed 

skill  which  the  law  imposed  upon  him ;  in  the  usual  way,  and  where  an  archi- 

that  for  such  negligence  he  was   re-  tect  employed  to  draw  plans  and  speci- 

sponsible,  not  merely  to  his  employer,  fications   for  a  proposed  building,  em- 

but  to  those  injured  in  consequence,  ploys  a    surveyor    to    make  out  the 

and  that  the  question  whether  and  in  quantities,  which   work  is  to  be  paid 

what  respect  he  was  guilty  of  negli-  for  by  the  successful  competitor  for  the 

gencewasonefor  the  jury  under  proper  building  contract,  the  owners,  having 

instructions.  refused  to  allow  the  building  topro- 

1.    Error  in    OertUloata   of  Work. —  ceed,  wiU  be  held  liable  to  pay  the  sur- 

Where,  by  his  contract,  an  architect  is  veyor  for  making  out  the  quantiticj. 

required  to  give  certificates  from  time  Moon   v.   Witney   Union,  3  Bing.  N* 

to  time  for  a  certain  per  cent,  of  the  Cas.  8x4. 

882 


Tlw  ArohitMt.  WORKING  CONTRACTS.      Agmt  of  Bmploytr. 

therefore,  in  order  to  render  the  building  secure,  he  may  bind  the 
employer  for  extra  work  and  materials,  or  even  vary  from  the 
strict  letter  of  the  original  contract;^  but  otherwise  he  cannot,  un- 
less constituted  the  employer's  agent  generally  for  all  purposes 
connected   with    the    building^  or    specially  authorized,   make 

HofelM  of  Aiilgiimoiit  of  Building  Con*  no  objection,  did  not  amount  to  an  ac- 

traet. — An  architect  whose  authority  is  ceptance  of  the  benefit  of  his  labor,  as 

specially  conferred  in   a  written  con-  he  had  a  right  to  suppose  that  it  was 

tract  for  a  building,  is  not  authorized  being  done  bj  the  principal  contractor, 

to  receive  notice  of  an  assignment  of  Campbell  v.  Day,  90  111.  363. 

the  building  contract  so  as  to  bind  the  The  mere  employment  of  an  archi- 

owner  of  the  building  by  such  notice,  tect  to  prepare  plans  and  specifications 

unless    such     authority    is    expressly  for  a  house,  and  to  procure  a  builder  to 

conferred.     Renton    v,    Monnier,    77  complete  it,  does  not  make  him   the 

Cal.  449.  agent  of  the  employer  to  the  extent  of 

Ho  Authority  to  Snperrlao  Employ-  rendering  the  employer  responsible  for 

mont  of  Men. — An  architect  employed  the  accuracy  of  the  bill  of  quantities 

to  **  superintend  the  construction  of  "  a  furnished  by  the  architect  to  the  builder, 

building,  and  '*  to  see  that  the  same  is  and  the  builder  having  expended  much 

built  in  strict  conformity  to  the  sped-  more  time  and  materials  than  contem- 

fications  and  plans,"  has  no  authority  plated,  cannot  recover  from  the  owner 

to  supervise  the  letting  of  subcontracts  more  than  the  contract  price.  Scrivener 

and  the  employment  of  men.    Lewis  v.  v,  Pask,  18  C.  B.  N.  S.  785;  114  £.  C. 

Slack,  27  Mo.  App.  131.  L.  785. 

1.  Where  an  architect,  appointed  by  2,  The  employer  may  constitute  the 

the  board  of  county  commissioners  to  architect   his  agent  generally   for  all 

supervise  the  construction  of  a  court-  purposes  connected  with  the  building, 

house,  ordered  the  substitution  of  eight-  and  that  without  any  limitation  as  to 

inch  iron  pillars  in  place  of  six-inch  the  price.    Kimberley  v.  Dick,  L.  R., 

pillars  as  called  for  by  the  contract,  13  Eq.  i. 

which  caused  an  increase  in  the  ex-  But  where  a  person  who  has  em- 
pense,  and  the  commissioners  accepted  ployed  an  architect  to  make  plans  and 
the  building,  it  was  held  that  the  county  specifications  for  a  house,  and  do  such 
was  liable  for  such  extra  work,  although  other  acts  as  architects  usually  do  as 
there  was  no  agreement  as  to  the  price,  such,  and  has  engaged  a  contractor  to 
and  the  contract  was  not  in  writing  do  all  the  work  and  furnish  all  the 
and  attached  to  the  original  contract  materials,  and  has  placed  the  money 
with  the  contractor,  as  provided  for  in  which  has  become  due  to  the  contract- 
such  original  contract.  Gibson  County  or  in  the  hands  of  the  architect,  to  be  ' 
V.  Motherwell  Iron,  etc.,  Co.,  133  paid  on  the  contractor's  order,  these 
Ind.  364.  facts  do  not  warrant  a  jury  in  finding 

An  architect  employed  only  to  super-  that  the  architect  was  made  the  general 

vise  and  direct  the  work  done  by  a  con-  agent  of  the  employer,  and  authorized 

tractor,  has    no  authority   to  employ  to  bind  him  by  new  contracts  for  pur* 

another  to  do  work  on'  the  building  chases  with  other  persons.     Dodge  v, 

which  the  contractor  has  undertaken  to  McDonnell,  14  Wis.  553. 

do;  thus,  where  the  architect,  upon  find-  It  has  been  held   in   Indiana  that 

ing  that  the  brick  piers  were  giving  way  where  the  board  of  county  commission- 

owing  to  bad  workmanship,  ordered  ers  has  power  to  appoint  a  superintend- 

a   subcontractor  who  was    furnishing  ent  to  act  for  them  in  the  supervision 

stone  for  the  building,  to  put  in  stone  of  work,  he  becomes  the  agent  of  the 

piers  in  place  of  the  brick  ones,  with-  county  for  the  purpose  of  constructing 

out  knowing  that  he  was  a  subcontract-  the  work,  and  may  bind  the  county  for 

or,  and  supposing  that  the  order  was  work  done  bej'ond  that  contemplated 

really  given  through  him  to  the  prin-  by    the    written    contract.      Clinton 

cipal  contractor,  it  was  held  that  the  Cfounty  v.  Hill,  122  Ind.  215;  Gibson 

architect  had  no  authority  to  engage  County  v,  Motherwell  Iron,  etc.,  Co., 

another  to  do  the  work  of  the  principal  123  Ind.  364;  Harris  County  v,  Byrne, 

contractor,  and  the  fact  that  the  owner  67  Ind.  21. 

saw  the  stone  piers  being  built  but  made  In   Benton    County   v,  Patrick,    54 
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alterations  in  the  plans  and  specifications,  or  change  the  original 
contract.^  But  where  the  architect  is  authorized  to  order  extras, 
and  the  employer  specifies  the  manner  in  which  it  is  to  be  done. 

Miss.  340,  where  a  contract  had  been  376,  the  court  said :  "An  architect  to 
duly  made  for  the  erection  of  a  court-  whom,  by  the  contract,  everything  was 
house,  and  a  commissioner  regularly  to  be  referred,  could  not  hold  £at  a 
appointed  by  the  board  of  supervisors  brick  house  was  a  compliance  with  a 
to  superintend  the  work  and  see  that  contract  to  build  one  of  marble ;  or 
it  was  done  according  to  the  contract  that  steps  of  blue  flag  were  brown 
and  specifications,  it  was  held  that  the  stone  steps ;  or  that  a  wall  twelve 
county  would  not,  under  Mississippi  inches  thick  complied  with  a  contract 
Code  187 1,  $§  1389,  1394*  be  bound  for  to  make  one  of  sixteen  inches.  He 
the  alterations  or  extra  work  made  or  could  determine  whether  the  marble 
authorized  by  such  commissioner,  al-  front,  the  brown  stone  steps,  or  the 
though  the  board  accepted  the  building  sixteen -inch  wall  were  put  up  in  a 
so  completed  upon  the  report  of  the  workmanlike  manner,  but  could  dis- 
commissioner  stating  that  he  had  au-  pense  with  no  substantial  matter  ex- 
thorized  the  extra  work,  and  recom-  pressly  required  by  the  contract.  Such 
mending  payment  for  it,  but  at  the  approval  would  not  entitle  the  con- 
same  time  refused  to  receive  that  part  tractor  to  recover  at  law." 
of  the  commissioner's  report  relating  A  letter  from  an  architect  to  a  sub- 
to  such  extra  work,  and  denied  their  contractor  employed  in  constructing  a 
liability  therefor.  building,  complaining  that  he  is  not 
1.  woodruff  V.  Rochester,  etc.«  R.  doing  his  work  according  to  contract, 
Co.,  108  N.  Y.  39;  Rex  v.  Peto,  i  Y.  &  or  following  the  instructions  of  a  desig- 
J.  37 ;  Cooper  v,  Langdon,  9  M.  &  W.  nateci  superintendent,  does  not  author- 
60;  Jones  V.  Reg.,  7  Can.  Supreme  Ct.  ize  such  subcontractor  to  follow  the 
570;  Reg.  V,  Starrs,  17  Can.  Supreme  instructions  of  the  superintendent  in 
Ct.  118.  respect  to  matters  expressly  fixed  by 
He  has  no  right  to  excuse  the  con-  the  specifications.  Fitzgerald  v.  Moran, 
tractor  from  any  of  the  provisions  of  141  N.  Y.  419. 

the  contract.  A  superintending  architect  has  no 

In  Adlard  v,  Muldoon,  45  111.  193,  power,  merely  by  virtue  of  his  position, 

certain  newel  posts,  brackets  and  cor-  and  without  authority  from   his    em- 

nices  were  not  finished  according  to  ployer,  to  authorize  one  who  has  a  con- 

the  specifications,  and  gas  pipes  were  tract  for  the    plastering,  to  have  the 

not  put  in  some  of  the  bedrooms,  as  mortar  carried  to  the  premises  instead 

required  by  the  contract.    The  archi-  of  having  it  made  there,  or  to  so  vary 

tect  claimed  that  he  had  deducted  these  thfe  contract  as  to  make  the  employer 

omissions,  or  set  them  off  against  extra  liable  to  pay  a  higher   price  for    the 

work  done.     It  was  held,  in  an  action  mortar  than  that  contemplated  In  the 

by    the    contractor    for    the    balance  contract.    Mcintosh  v.  Hasttngs,  156 

claimed  to  be  due  upon  the  contract,  Mass.  344. 

that  the  architect  could  not,  unless  spe-        He  has  no  authority  to  substitute  a 
cially  authorized,  change  the  terms  of  subcontractor  for  the  principal  con- 
the  contract,  and  that  there  could  be  tractor,  either  in  the  performance  of  the 
no    recovery  until    the    specifications  work  or  the  payment  therefor.  Bouton 
were  complied  with.     And  see  Bone-  v,  McDonough  County,  84  111.  384; 
steel  V.   New   York,  22   N.   Y.   162;  Campbell  v.  Day,  90  111.  363. 
Burke  v,  Kansas  City,  34  Mo.  App.  570;        In  Baltimore  Cemetery  Co.  v,  Co- 
Bond  V,  Newark,  19  N.  J.  £q.  376.  burn,  7  Md.  202,  a  contract  was  entered 
The  acceptance,  by  the  architect,  of  a  into  for  the  erection  of  a  cemetery  gate- 
different  class  of  work  from  that  called  way  according  to  a  certain  specified 
for  by  the  contract,  or  of  inferior  ma-  plan,  it  being  agreed  in  the  contrsct 
terials,  does  not  bind   the  owner  nor  that  should  any  alteration  be  contem- 
relieve  the  contractor  from  the  agree-  plated  from  the  design  it  could  be  dooc, 
ment  to  perform  according  to   plans  provided  the  parties  agreed  upon  the 
and   specifications.    Gl actus  v.  Black,  price  beforehand  and  indorsed  it  upon 
50  N.  Y.  145;  10  Am.  Rep.  449.  thecontract,andthat  unless  such  agree- 
In   Bond   V.  Newark,  19  N.  J.  Eq.  ment  was  entered  into  it  was  to  be  ttken 
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the  terms  of  his  power  should  be  strictly  complied  with,  and  un- 
less the  extras  are  ordered  in  the  manner  specified,  the  employer 
will  not  be  bound.^ 

An  architect  falsely  representing  himself  as  having  authority  to 
bind  his  employer  for  work  and  materials,  may  be  held  personally 
liable  therefor.* 

6.  Moflt  Aot  with  Good  lUth. — ^The  position  of  an  architect  is  one 
of  trust  and  confidence,  and  he  should  act  with  the  greatest  good 
faith  towards  both  his  employer  and  the  contractor.'  It  is  exceed* 

to  be  an  agreement  to  make  the  altera-  cost  occasioned  by  the  increased  size 
tion  without  making  anj  change  in  the  of  the  edifice  it  was  found  by  experts 
price  of  the  original  contract.  Two  that  the  commune  should  bear  a  part, 
windows  not  contemplated  in  the  orig-  as  being  to  a  small  extent  benefited  by 
inal  contract  were  afterwards  placed  in  the  change,  and  the  architect  was  con- 
the  gateway  by  direction  of  the  archi-  demned  to  pay  a  total  of  ten  thousand 
tect;  the  agreement  and  price  therefor  five  hundred  francs.  Commune  de 
not  being  indorsed  upon  the  contract,  Colombier-Saungniere  v.  Duchez  et 
and  there  being  no  evidence  of  a  prom-  Savoye,  Dalloz,  1883,  392. 
ise  by  the  owners  to  pay  for  the  same,  1.  A  provision  in  the  contract  that 
it  was  held  that  the  architect  had  no  before  any  extra  work  shall  be  done, 
authority  to  order  the  alterations  and  the  contractor  and  superintendent  shall 
bind  the  owners  by  promising  in  their  agree  thereto,  and  stipulate  the  price  to 
name  to  pay  for  them.  be  paid  therefor,  in  writing,  cannot  be 
The  architect  of  a  church  was  au-  waived  by  the  superintendent  of  the 
thorized  by  the  contract  **to  order  works  building,  and  there  can  be  no  recovery 
omitted  or  overlooked  in  the  specifica-  for  extra  work  in  such  case,  unless  such 
tion,  and  to  provide  for  contingencies  written  agreement  is  entered  into. 
which  might  arise  during  the  execution  Ahem  v.  Boyce,  19  Mo.  A  pp.  552. 
of  the  work,"  and  the  contractor  was  And  see,  to  the  same  effect.  Woodruffs, 
bound  by  the  contract  to  obey  the  Rochester,  etc.,  R.  Co^,  fo8  N.  Y.  39. 
architect's  orders.  The  architect,  with-  See  ijv/ra,  this  title,  ^x/r<r  Work. 
out  consulting  the  officials  of  the  town,  S.  In  Randell  v,  Trimen,  18  C.  B. 
at  whose  expense  the  church  was  to  be  786,  the  defendant,  an  architect  em- 
built,  practically  substituted  a  new  plan  ployed  by  A  and  others  to  superintend 
for  that  which  had  been  officially  ap-  the  building  of  a  church,  falsely  repre- 
proved  of,  increasing  all  the  dimensions  sented  that  he  was  authorized  to  oider, 
of  the  building  after-  the  contract  was  and  did  order,  stone  of  the  plaintiffs  for 
made,  thereby  adding  twelve  thousand  .the  building  of  the  church,  on  account 
six  hundred  and  seventy-five  francs  to  of  and  to  be  charged  to  A.  The  plain- 
the  cost,  and  ordering  changes  in  de-  tiffs,  relying  on  these  representations 
tails  of  construction  and  decoration  to  and  believing  that  the  defendant  had 
the  value  of  five  thousand  francs.  Upon  authority  to  order  the  stone,  delivered 
the  town  refusing  to  pay  the  bills  for  the  same,  and  it  was  used  in  the  build- 
these  extras,  it  was  held  that  if  the  en-  ing  of  the  church.  The  architect,  in 
largement  of  the  building  did  not  better  point  of  fact,  had  no  authority  to  order 
adapt  it  to  the  requirements  of  public  materials  for  the  building.  Upon  A's 
worship  so  that  the  commune  received  refusing  to  pay  for  the  stone,  the  plain- 
some  benefit  from  the  change,  the  ar-  tifiis,  trusting  to  the  architect's  repre- 
chitect  must  pay  the  cost  himself.  In  sentation,  sued  him  for  the  price,  and 
regard  to  the  extra  charge  of  five  thou-  failed  in  the  action,  and  had  to  pay  A*s 
sand  francs,  the  court  found  that  a  part  costs  and  also  the  cost  incurred  by  their 
of  it  was  for  *' changes  in  details  fully  attorneys;  and  it  was  held,  in  an  action 
justified  by  the  necessities  of  good  by  them  against  the  architect,  that  the 
workmanship,"  but  that  two  thousand  plaintiffs  were  entitled  not  only  to  re- 
francs  **  had  been  Incurred  through  the  cover  the  value  of  the  stone,  but  also 
exaggerated  importance  attached  by  the  costs  they  had  incurred  and  paid  in 
the  architect  to  the  interior  decoration,  a  former  action. 

and  the  details  of  the  tower,  the  en-  8.  It  is  the  duty  of  an  architect  su- 

trance  door,  and  the  windows."  On  the  perintending  the  erection  of  a  building 
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ingly  improper,  therefore,  that  he  should  have  a  pecuniary  inter, 
est  in  the  performance  of  the  contract,^  and  the  fact  that  an 
architect  has  accepted  commissions  from  the  contractor  has  been 
held  good  ground  for  his  dismissal.' 

7.  Compenaation. — The  compensation  of  the  architect  should 
be  stipulated  for  in  the  contract,  and  is  usually  a  fixed  commis- 
sion or  percentage  on  the  cost  of  the  structure.'     Where  nothing 

to  act,  in  all  things  relating  to  his  prin-  which  the  interests  are  in  conflict,  in 

cipal,  solely  for  the   latter's  interest,  defense  of  an  action  brought  bj  him 

and  with  fidelity  to  his  employer  and  for  services  as  superintendent.    Shaw 

his  trust.    The  law  does  not  recognize  v.  Andrews,  9  Cal.  73. 

or  tolerate  conduct  on  the  part  of  the  S.  An  architect  cannot  at  one  and  the 

architect,  which  is  hostile  to  his  princi>  same  time  be  employed  by  the  proprie- 

pal  and  in  the  interest  of  an  adverse  tor  and  builder,  and  receive  pay  from 

party  with  whom  he  is  dealing  for  his  them  both ;  and  the  fact  that  an  archi- 

principal.    Lewis    v.    Slack,    27    Mo.  tect  has  covenanted  with  the  builder  to 

A  pp.  119.  receive  payment  from  him  is  sufficient 

Where  the  architect  is  empowered  to  discharge  the  proprietor.    Tahrland 

by  the  building  contract  to  take  posses-  v,  Rodier,  16  L.  C.  x.  Rep.  473.    And 

sion  of  the  building  if  the  contractor  see  Norris  v.  Day,  4  Y.  &  C.  Ex.  £q. 

fails  to  comply  with  the  conditions  of  475;  10  L.J.  N.  S.  43. 

the  contract,  such  power  does  not  de-  The  supreme  court  of  Missouri  held 

pend  upon  the  architect's  mere  arbi-  that  an  agreement  by  a  lumber  dealer 

trary  discretion.     Whiter.  Harrigan,  to  pay  the  superintendent  of  a  building, 

41  Minn.  414.  whose  duty  it  was  to  pass  upon  ac- 

The    duties  of   a  building  superin-  counts  for  materials  furnished,  but  not 

tendent  are  in  their  nature  such  that  it  to  make  purchases,  a  commission  on  all 

would  be  improper  that  he  should  be  sales  of  lumber  made  to  his  employers 

appointed  or  controlled  by  the  c6ntract-  through  his  influence,  was  against  pub- 

or;  and  the  two  positions  being  incon-  lie  policy  and  void.     Atlee  v.  Fink,  75 

sistent,  a  contract  will  not  be  implied  Mo.  100;  42  Am.  Rep.  385.    But  the 

for  the  employment  of  the  contractor  same  court  held  that  words  written  of 

as    superintendent    of    his  own  work,  a  supervising  architect,  charging  him 

Friedland  v,  McNeil,  33  Mich.  40.  with  having  given  work  upon  the  build- 

1.  An  architect  is  entitled  to  no  other  ing  to  certain  parties  who  paid  him  a 

profit  from  his  transactions  in  his  em-  commission  therefor,  are  not  actionable 

ployer's  behalf  than  the  agreed  com-  per  se,   Legg  v.  Dun  lea  vy,  80  Mo.  558; 

pensation  or  reasonable  fees.    Lloyd's  50  Am.  Rep.  512. 

Law  of  Building    and   Buildings   (2d  It   has  been   held  that  advances  or 

ed.),  ^  II.  loans  made  to  the   architect  by   the 

Where  an  architect  has  guarantied  builder  can  be  proved  by  the  owner  as 

his  employer  that  the   total  cost  of  the  bearing  upon  the  question  of  negli- 

work  shall  not  exceed  a  certain  sum,  of  gence  alleged  in  the  answer,  fraud  not 

which  agreement  the  builder  has  no  being  claimed.    Gilman  v,  Stevens,  54 

knowledge,  he  is  an  improper  arbitra-  How.  Pr.  (N.  Y.  Super.  Ct.)  197. 

tor,  and  the  builder  is  not  bound  by  a  8.  It  is  often  provided  that  the  archi- 

submission  to  his  arbitration.     Kimber-  tect  shall  receive  a  fixed  commission  or 

ley  V.  Dick,  L.  R.,  13  Eq.  i;  41  L.  T.  Ch.  percentage  on  the  whole  contract  price 

38;  25  L.  T.  N.  S.  476;  20  W.  K.  49.  of  the  work.    See  Irving  v.  Morrison, 

And  the  same  ruling  has  been  followed  27  U.  C.  C.  P.  242;  Shipman  v.  State, 

where  the  architect  merely  assured  the  43  Wis.  381;   Raeder  v.  Bensbeig,  6 

owner  that  the  building  would  not  cost  Mo.  App.  445. 

over  a  certain  sum.  Kemp  v.  Rose,  i  Where  a  party  agrees  to  pa^  for  cer- 
Giff.  258.  But  where  the  defendants  tain  plans  and  specifications  k>r  build- 
employ  an  architect  to  superintend  the  ings,  a  percentage  on  their  "estimated 
construction  of  a  building  of  which  he  cost,"  and  there  is  nothing  in  the  con- 
is  one  of  the  contractors,  they  cannot  tract  to  determine  the  matter,  the 
plead  that  it  is  against  public  policy  *'  estimated  cost "  will  be  taken  to  mean 
that  he  should  occupy  two  positions,  of  the  reasonable  cost  of  buildings  erected 
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is  said  upon  the  subject,  he  will  be  allowed  a  reasonable  compen- 
sation.^     It  may  be  stated  as  a  general  principle  that  the  obliga- 

in    accordance    with    the    plans    and  v,  Wainwright  Brewery  Co.,  103  Mo. 

specifications.    Lambert  v,  Sanford,  55  578. 

Conn.  437.  1.  Dull  v.  Bramhall,  49  111.  364. 

Where  there  is  a  contract  for  the  He  will  be  allowed  a  reasonable  com- 

plans  and  superintendence  of  a  build-  pensation  for  his  services,  taking  into 

ingf   at  a  percentage  on  the  cost,  and  consideration  their  professional  charac- 

the  architect  is  prevented  by  the  owner  ter  and  the  attendant  circumstances. 

from  superintending,  he  may  treat  the  Lloyd's   Law  of  Building  and  Build- 

•contract  as  rescinded  and  sue  for  the  ings  (2d  ed.),  ^  8. 

value  of  the  plans  furnished.    Marcotte  In  Knight  v.  Norris,  13  Minn.  473,  a 

V.  Beaupre,  15  Minn.  152.  charge  of  five  per  cent,  on  the  estimated 

Suit  for  Compenaatlon. — The  plain-  cost  was  held  customary  and  reason- 
tiff,  who  was  an  architect,  sued  for  able.  And  to  the  same  effect  see  Mul- 
remuneration  in  respect  of  employment  ligan  v.  Mulligan,  x8  La.  Ann.  20. 
under  a  contract  made  in  1877,  and  for  An  architect  who  has  performed  part 
<lainage8  for  an  alleged  wrongful  dis-  of  his  contract  according  to  its  terms, 
missal  from  such  employment  in  1880.  and  is  prevented  from  completing  it  by 
The  plaintiff  was  adjudicated  bankrupt  the  failure  of  the  other  party,  is  entitled 
in  1878,  and  had  never  obtained  his  to  compensation  for  the  work  per- 
^ischarge.  It  was  held  that  the  cause  formed.  Chicago  v.  Tilley,  103  U. 
of. action  for  remuneration  and  dam-  S.  146. 

ages  passed  to  the  trustee,  and  that  the  In  Gilman  v,  Stevens,  54  How.  Pr. 

proper  course  was  to  add  him  as  co-  (N.  Y.  Super.  Ct.)   197,  the  schedule 

plaintiff  in  the  action,  and   give  him  charges  of  the  American  Institute  of 

the  conduct  of  the  action.    Emden  v.  Architects,  namely,  two  and  one-half 

Carte,  17  Ch.  Div.  768;  51  L.  J.Ch.  41;  per  cent,  upon  the  contemplated  cost 

44  L.T.  636,  a^r«f«»^i7Ch.  Div.  169;  of   the    building,   was    recognized    as 

50  L.  J.  Ch.  493;  44  L.  T.  344 ;  29  W.  showing  the  customary  legitimate  rate 

R.  600..  of  compensation  for  an  architect's  serv- 

An   architect,  under  a  contract  to  ices, 
plan  and  superintend  the  building  of        In  Smithmeyer  v.  U.  S.,  147  U.  S. 

«even  houses,  having  completed  three  342,  it  was  held   that  the  acts  of  the 

and  been  paid  for  them,  and  having  parties  in  accepting  salaries,  one  of 

agreed  to  wait  a  reasonable  time  for  eight  thousand  dollars  per  year  as  ar- 

the  erection  of  the  other  four,  for  which  chitect,  and  the  other  of  three  thousand 

he  had  made  his  plans  and  speciiica-  dollars  per  year  as  principal  draughts - 

lions,  may,  in  a  suit  for  the  payment  of  man,  indicated  that  the  services  of  the 

his  services  on  such  four,  declare  the  plaintiffs  should  be  estimated  according 

•original    contract,    the    other    being  to  the   rule  of  quantum   meruit^   and 

merely  an  extension  of  time  of  psiy-  not  according  to  the  schedule  of  charges 

ment.    Maack  v,   Schneider,   51    Mo.  of  the  American  Institute  of  Architects. 

App.  92.  Usage  Among  ArcUtects. —  A  usage 

Promlsa  to  Pay — Consideration. —  amongarchitect6,especially  if  unknown 
Where  the  architect  engaged  in  the  to  customers,  will  not  entitle  them  to  be 
erection  of  a  brewery  declines  to  pro-  paid  for  preliminary  sketches  and  esti- 
eeed  with  his  undertaking  upon  discov-  mates  on  the  basis  of  a  percentage  on 
ering  that  the  contract  for  the  refrig-  their  own  estimates.  Such  services,  un- 
crating plant  has  been  awarded  to  a  less  volunteered,  should  be  paid  for,  if 
business  rival  of  the  refrigerating  com-  at  all,  according  to  the  time  spent  upon 
pany  of  which  he  is  president,  takes  them,  or  according  to  such  understand- 
away  his  plans,  and  calls  off  his  super-  ing  as  was  had  or  was  fairly  implied 
intendent  in  charge  of  the  building,  a  from  the  circumstances.  Scott  v.  Maier, 
promise  by  the  president  of  the  brew-  56  Mich.  554. 

ery  company,  who  was  in  great  haste  Cliangd  of  Contract — Quantum  Memlt. 
to  have  the  building  completed,  to  pay  — Where  an  architect  enters  into  a  con- 
him  a  commission  of  five  per  cent,  upon  tract  to  furnish  the  plans  and  superin- 
the  cost  of  the  refrigerating  plant  as  an  tend  the  erection  of  a  house  for  an 
inducement  to  resume  work,  is  void  for  agreed  price,  and  the  contract  is  after- 
want  of  consideration.     Lingenfelder  wards  changed  so  as  to  provide  for 
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tion  of  paying  for  the  plans  rests  upon  the  party  ordering 
them.^ 

8.  lien  of  Architect. — The  question  often  arises  whether  an  archi- 
tect is  entitled  to  a  lien  upon  the  building  for  his  services,  similar 
to  that  allowed  mechanics  and  material  men.  The  decisions  upon 
this  point  are  not  uniform,  depending  in  many  instances  upon  the 
wording  of  the  local  statutes.^  The  Pennsylvania  decisions  allow  him 
a  lien  where  he  furnishes  plans  and  specifications,  and  superin- 
tends the  erection  of  the  building,^  but  decline  to  allow  it  where 
such  supervision  is  not  given,  but  only  plans  and  specifications 
provided  ;^  and  in  all  the  instances  in  which  the  lien  has  been 
allowed,  the  architect  also  acted  as  superintendent.^  In  Kentucky, 

plans  for  a  more  expensive  house,  with  draws  plans  in  anticipation  of  build- 
no  price  agreed  on  for  the  plans,  the  ings  usually,  to  enable  the  builder  to 
architect,  in  an  action  upon  the  quan-  determine  the  kind  he  will  erect,  could 
ium  meruit  for  his  services,  may  prove  hardly  be  supposed  to  be  within  the  act 
the  value  of  such  plans  and  additional  which  provides  a  lien  for  work  '  done 
services  rendered  by  him  not  includ-  for  or  about  the  erection  or  construc- 
ed  therein.  Marcotte  Vi  Beaupre,  15  tion  of  the  building.'  But  very  dis- 
Minn.  152.  tinguishable  from  this,  is  the  case  pf  a 

1.  The  obligation  of  paying  for  the  party  employed  to  devote  his  entire 

drawings  of  an  architect  usually  rests  time  to  a  building,  and  who  draws  plans 

on  the  employer,  and  not  on  the  me-  for  every  part  of  the  work,  and  directs 

chanics  or  contractors  employed  in  exe-  its  execution  according  to  such  plans 

cuting  them.   Webb  v.  School,  3  Phila.  and  specifications.    This  is  labor — me- 

(Pa.)  135.  chanical  labor  of  a  high  order— con- 

S.  See  Mechanics*  Liens,  vol.  15,  tributing  its  proportionate  value  to  the 

p.  44.  beauty,  strength  and  convenience  of  the 

8.  In  Pennsylvania  Bank  v,  Gries,  35  edifice." 

Pa.  St.  423,  it  is  said  that  it  seems  that  C  An  architect  who  simply  provides 

a  mere  architect,  who  only  furnishes  the  plans  and  specifications  for  a  build- 

the  plans  and  drawings,  and  performs  ing  is  not  entitled  to  a  lien  against  the 

no  services  in  the  construction  of  the  building  for  his  labor.    Price  v.  Kirk, 

building,   is    not    entitled    to   a   lien.  90  Pa.  St.  47.    And  see  Rush  v.  Able, 

Thompson,  J.,  in  delivering  the  opin-  90  Pa.  St.  153. 

ion  of  the  court,  said  :  **  The  contract  See    Pennsylvania,   etc.,    R.  Co.  v, 

in  this  case  denominates  the  plaintiff  Leuffer,  84  Pa.  St.  168;  24  Am.  Rep. 

an  architect.    That  he  was  at  the  same  189,  as  to  the  right  of  a  civil  engineer 

time  a  mechanic,  is  evident  from  the  to  a  Uen  upon  a  railroad  for  services 

requirement  not  only  to  draw  plans  of  rendered  in  its  construction, 

the  work  to  be  done,  but  the  duty  of  Claim  Kiut  Be  Set  Forth  DlBttiioily.— 

explaining  and  directing  its  proper  exe-  In  Rush  v.  Able,  90  Pa.  St.  153,  it  was 

cution.    This  is  work  often  done  bv  the  held  that  where  an  architect  claims  to 

master  mechanic,  and  is  as  essential  to  have  a  lien  for  charges    and  fees,  he 

the  due  construction  of  a  building  as  is  must  show  work  done  for  which  the 

the  purely  mechanical  part;  for,  with  out  statute  gives  a  lien,  and  such  work  is 

it,  shape,  symmetry,  and   proportion  not  shown  by  the  name  of  his  calling, 

would    be  wanting— elements,   not  of  Especially  should  the  kind  of  work  be 

beauty  alone,  but  of  strength  and  con-  set  forth  distinctly  when  it  is  claimed 

venience,  in  every  superstructure.    To  as  extra  work  by  the  contractor,  and  a 

preserve  these  elements,  some  archi-  mere  claim  for  **  architect's  charges  and 

tectural  skill  is  required,  but  is  gener-  fees''  is  insuflScient. 

ally  exercised,  in  ordinary  buildings,  by  5.  Pennsylania  Bank  v.  Gries,  35  Pt. 

a  mere  mechanic  by  occupation.    This  St.  423 ;  Mutual  Ben.    L.  Ins.  Co.  v. 

would  certainly  not  impair  his  right  to  Rowand,  26  N.  J.  Eq.  389;  Hubert  r. 

a  lien  as  such  mechanic.    A  mere  naked  Aitken,  15  Daly  (N.  Y.)  237;  Stryker 

architect,  and  who  may  be  such  with-  t».  Cassidy,  76  N.  Y.  50;  32  Am.  Rep. 

out  being  an  operative  mechanic,  who  262;  Knight  v.  Norrls,  13  Minn.  473; 
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Mulligan  v.  Mulligan,  i8  La.  Ann.  20;  conflict  with  the  New  fork  cases  cited 
Arnold!  v,  Gonrin,  22  Grant's  Ch.  abovef  but  is  easily  distinguishable  from 
(Ont.)  314.  them.  It  was  there  held  that  a  con- 
Under  a  statute  providing  that  ^*who-  suiting  engineer,  who  rendered  services 
ever  performs  labor  or  furnishes  ma-  as  such,  was  not  within  the  language 
terials  or  machinery  for  erecting,  con-  or  reason  of  a  clause  of  a  steamship 
structing,  altering,  or  repairing  any  company's  charter,  providing  that  the 
house  ...  or  other  building,  .  .  .  stockholders  should  be  individually  lia- 
by  virtue  of  a  contract  or  agreement  ble  for  debts  due  and  owing  to  their 
with  the  owner  or  agent  thereof,  shall  "  laborers  and  operatives  "  for  services 
have  a  lien  to  secure  the  payment  of  the  performed  for  the  corporation.  See 
same,"  it  was  held  that  an  architect  had  Gurney  r.  Atlantic,  etc.,  R.  Co.,  58  N. 
a  lien  for  furnishing  plans  and  specifica-  Y.  358,  where  this  case  is  distinguished; 
tions  for,  and  superintending  the  con-  and  see  also  Stryker  v.  Cassidy,  76  N. 
struction  of,  a  building.  The  court  said  :  Y.  50 ;  32  Am.  Rep.  262. 
**  We  are  of  opinion  that  services  of  the  In  Taylor  v,  Gilsdorff ,  74  111.  359,  the 
kind  for  which  the  plaintiff  seeks  the  claim  was  not  for  services  as  mere  ar- 
lien  are  embraced  in  the  meaning  of  the  chitects,  but  as  architects  and  superin- 
statute.  In  rendering  such  services  a  tendents.  The  jury  found  in  favor  of  the 
party  certainly  ^  performs  labor '  and  claimant,  and  the  court,  without  saying 
furnishes  labor  and  skill.  The  labor  is  how  it  might  be  with  the  mere  architect, 
performed  and  the  labor  and  skill  fur-  who  simply  draws  a  plan  for  the  build- 
nished  ^for  erecting'  and  'constructing*  ine,  declined  to  disturb  the  verdict, 
a  building.  .  .  .  The  labor  and  Under  the  JLouisiaMa  statute  provid- 
skill  of  an  architect  and  superintendent  ing  that  **  every  mechanic,  workman,  or 
of  the  work  upon  a  building  are  a  part  other  person,  doing  or  performing  any 
of  the  expense  of  erecting  a  building,  work  towards  the  erection,  construe- 
and  not  unfrequently  an  indispensable  tion,  or  finishing  of  any  building  in  the 
and  highly  valuable  part.  As  an  item  state,  erected  under  a  contract  between 
of  such  expense  they  enter  into  and  the  owner  and  builder,  or  other  person, 
help  to  form  the  value  of  the  building,  whether  such  work  shall  be  performed 
and  we  can  conceive  of  no  sound  rea-  as  journeymen,  laborer,  cartman,  sub- 
son  in  the  nature  of  things  why  the  per*  contractor,  or  otherwise,"  should  be 
son  who  performs  such  labor  and  fur-  entitled  to  a  lien  upon  the  building  to 
nishes  such  skill  should  not  receive  the  secure  the  payment  therefor,  it  was  held 
same  protection  as  the  carpenter,  the  that  a  supervising  architect  had  a  lien 
mason,  the  lumber  dealer,  or  the  hard-  for  his  fees.  Mulligan  v.  Mulligan,  18 
ware  merchant."     Knight  v,  Norris,  13  La.  Ann.  20. 

Minn.  473.  In  this  case  it  was  also  held  In    Canada,  under  the  Mechanics' 

that  wnere  an  architect  is  to  receive  Lien  Act  of  1874,  it  is  also  held  that  an 

what  his  services  are  reasonably  worth,  architect  is  entitled  to  a  lien  for  moneys 

and,  before  his  contract  is  wholly  per-  due  him  for  making  plans  and  specifica- 

forroed,  work  on  the  building  is  Mrith-  tions  for,  and  superintending  the  erec- 

out  his  fault  suspended,  he  may  file  his  tion  of,  buildings  for  the  owner.  Arnoldi 

account  and  claim  a  lien  for  his  serv-  v.  Gouin,  22  Grant's  Ch.  (Ont.)  314; 

ices  up  to  that  time,  without  waiting  for  Proud  foot,   V.  C,  in    delivering    the 

the  work  to  be  resumed  or  completed.  opinion  of  the  court  in  this  case,  said : 

In   Hubert  v.  Aitken,  15  Daly  (N.  "  The  duties  of  an  architect  in  prepar- 

Y.)  237,  the  right  to  the  lien  was  not  ing  elevations,  working  plans,  specifica- 

questioned.    And  in  Stryker  v,  Cassidy,  tions,  superintending  the  construction 

76  N.  Y.50;  32  Am.  Rep.  262,  Andrews,  of  the  building  according  to  the  plans, 

J.,  said  :  *'The  architect  who  superin-  and  seeing  that  proper  material  is  used, 

tends  the  construction   of  a  building  etc.,  are  essential  things  to  be  done  in 

performs  labor  as  truly  as  the  carpen-  the  construction  of  the  work,  and  the 

ter  who  frames  it,  or  the  mason  who  architect  seems  to  me,  if  not  compre- 

lays  the  walls,  and  labor  of  the  most  bended     under     the    designation     of 

important  character.     It  is  not  any  the  '  builder,'  to  come  under  that  of  *  other 

less  labor,  within  the  general  meaning  person.'  There  is  nothing  to  show  that 

of  the  word,  that  it  is  done  by  a  per-  the  person  to  be  protected  must  have 

son  who  is  fitted  by  a  special  training  actually  carried  the  stone  or  brick,  or 

and  skill  for  its  performance."  hewn  the  wood  used  in  the  building. 

Ericsson  v.  Brown,  38  Barb.  (N.  Y.)  The  man  who  designs  the  building  and 

390,  may  at  first  glance  seem  to  be  in  superintends  its  erection,  as  actually 
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Maine,  and  Missouri,  a  lien  has  been  refused  the  architect, 
even  though  he  superintended  the  construction  of  the  build- 
ing.^ 

Vn.  FSBFOBiCAircE  OF  CovTSACT— 1.  Implied  Conditioiu.^ — There  is 
an  implied  condition  in  every  working  contract  that  the  work 
shall  be  performed  in  a  proper  and  workmanlike  manner,^  within 
a  reasonable  time,^  and  that  it  will  be  serviceable  for  the  purpose 
for  which  it  is  constructed.^     It  is  also  implied  that  the  employer 

does  work  upon  it  as  though  he  had  manlike  manner,  damages  mar  be  re- 
carried  the  hod/'  covered.    See  Van  Buskirk  v,  Murden, 

1.  Foushee    v.     Grigsbj,    X2    Bush  22  111.  446. 

(Ky.)  75;  Ames  v.  IXyer,  41  Me.  397;  Where  a  huilder  agrees  to  build  a 
Raeder  v,  Bensberg,  o  Mo.  App.  445.  house  and  have  it  **  fit  for  use  and  occu- 
In  Ames  v.  Dyer,  41  Me.  397,  plain-  pation/*  he  is  responsible  for  every - 
tiffs  sought  to  recover  the  value  of  their  thing ;  but  where  he  agrees  to  coin- 
labor  in  making  a  set  of  moulds,  by  plete  a  partially  existing  building,  his 
which  the  ship  upon  which  the  lien  responsibility  tor  the  fitness  of  old 
was  claimed  was  constructed,  and  for  walls,  which  he  did  not  contribute, 
materials  used  in  making  the  same,  and  must  depend  upon  a  specific  provision 
it  was  held  that  the  plan  of  the  house,  to  that  effect.  Gibbons  v.  U.  S.,  15  Ct. 
the  model  of  the  ship,  or  the  mould  by  of  CI.  174. 

which  the  ship's  timbers  are  formed,  4.  See  infra^  this  section,    Time  of 

do  not  enter  into  the  structure,  and  Performance. 

cannot    be    regarded    as    within    the  0.  Kellogg  Bridge  Co.  i\  Hamilton, 

statutes  by  which  liens  are  given,  in  no  U.  S.  i(S. 

certain  cases,  to  the  material  man  and  Where  the   contract   calls   for    the 

the  laborer.  erection  of  a  drawbridge  upon  which 

2.  naoe  of  Performaaoe. — A  covenant  the  cars  of  a  railway  company  can 
to  make  bricks  and  build  a  house,  no  cross,  it  implies  that  the  bridge  will  be 
place  being  appointed  in  the  covenant,  serviceable  for  that  purpose  and  capa- 
is  to  be  performed  wherever  the  obligee  ble  of  being  used  with  like  facility  as 
shall  appoint,  in  the  state.  Trabue  v.  similar  bridges  properly  constructed. 
Kay,  4  Bibb  (Ky.)  226.  Florida    R.    Co.    v.   Smith,  21    Wall. 

8.  Lucas    V,  Godwin,    3    Bing.    N.  (U.  S.)  255. 

Cas.  737 ;   32  £.  C.  L.  309 ;  Pearce  v.  An  agreement  to  dig  a  well  does  not 

Tucker,  3  F.  &  F.  136.  And  see  Hunt  v,  imply  that  water  other  than   surface 

Pennsylvania  R.  Co.,  51  Pa.  St.  475.  water  shall   be  obtained.     Littrell   tr. 

Work,  under  a  contract  which  omits  Wilcox,  11  Mont.  77. 

to  specify  the  manner  of  its  being  done,  Where  a  plaintiff  declares  on  a  quau" 

is,  by  implication  of  law,  to  be  done  in  turn  meruit  for  work  and   labor,  and 

a  workmanlike  manner.     And  the  fact  materials,  the  defendant  may  reduce 

that  the  price  agreed  to  be  paid  was  the  damages  bv  showing  that  the  work 

grossly  inadequate,  makes  no  differ-  was  improperly  done,  and  may  entitle 

ence.     Smith  v,  Bristol,  33  Iowa  24.  himself  to  a  verdict  by  showing  that  it 

Where  one  contracts  to  do  all  the  was  wholly  inadequate  to  answer  the 

millwright  work  necessary  in  the  con-  purpose  intended.    Famsworth  v.  Gar- 

struction  of  a  gristmill,  he  is  bound  to  rard,  x  Campb.  38 ;  Grounsell  v.  Lamb, 

do  it  in  a  workmanlike  manner,  so  that  i  M.  &  W.  352. 

it  will  answer  the  purpose  for  which  it  See  American  Well- Works  v.  Riv- 

is  intended.     Wade  f.  Haycock,  25  Pa.  ers,  36  Fed.  Rep.  880, where  it  was  held 

St.  382.  that  a  written  contract,  by  which  plain- 

A  workman  being  bound  to  do  his  tiff  agrees  to  sink  an  artesian  well  for 

work  in  a  workmanlike  manner,  it  is  defendant,  supplying  a  given  quantity 

no  excuse  for  his  doing  it  so  as  to  be  of  water,  does   not    require  that  the 

useless,  that  it  was  not  possible  to  do  it  water  should   be  potable  and  fit  for 

otherwise,  unless  he  told  his  employer  washing  and  for  making  steam,  though 

so.     Pearce  v.  Tucker,  3  F.  &  F.  136.  plaintiff  knew  defendant  was  an  hotel 

Where  the  work  turns  out  to  have  keeper,  and  desired  water  of  that  char* 

been  done  in  a  negligent  or  unwork-  acter  for  hotel  purposes. 
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will  do  all  things  necessary  to  be  done  by  him  for  the  completion 
of  the  contract,  and  within  a  reasonable  time.^ 

2.  Snbftantial  Performance. — A  substantial  performance  of  the 
contract  is  all  that  the  law  requires,  and  the  employer  will  not  be 
permitted  to  avoid  payment  because  the  strict  letter  of  the 
agreement  has  not  been  carried  out.^    Slight  deviations,  there* 

1.  Such  as  furnishing  materials,  se-  In  an  action  on  a  contract,  an  in- 
lecting  an  engineer  or  superintendent,  struction  to  find  for  the  plaintiff  the 
etc.  Smith  v,  Boston,  etc.,  R.  Co.,  36  contract  price,  if  the  jury  believe  that 
N.  H.  458.  he    substantially    complied    with    the 

The  employer  impliedly  undertakes  contract,  is  not  erroneous,  though   it 

that    the    place    shall    be    free  from  fails    to    define    what    is    meant     by 

danger  and  fit  for  the  work  to  be  done  *'  substantial  compliance.*'    Johnson  7'. 

there.    Sinnatt  v,  MuUin,  82  Pa.  St.  333.  White  (Tex.  Civ.  App.  1894),  37  S.  W. 

Although  a  contract  appears,  upon  Rep.  174. 

its  face,  to  be  obligatory  upon  one  party  Where  one  agrees  to  do  work  as  an 

only,  yet  if  the  act  to  be  done  by  the  entirety,  as,  for  instance,  to  lay  pave- 

party    binding    himself  can    only   be  ment  at  a  certain  sum  '*per  square 

done  upon  a  corresponding  act  being  yard,  which  shall  include  two  feet  of 

done  or  allowed  by  the  other  party,  an  grading,**  he  is  entitled  to  the  amount, 

obligation  by  the  latter  to  do,  or  allow  notwithstanding  that,  in  certain  places, 

to  be  done,  the  act  or  things  necessary  no    grading    was    done.    Cranford  v, 

for  the  completion  of  the  contract,  will  District  of  Columbia,  20  Ct.  of.  CI.  376. 

be  necessarily  implied.  Black  v.  Wood-  A  contract  to  well  and  sufficiently 

row,  39  Md.  194.  heat  a  building  about  to  be  erected  is 

niuM  for  Materials. — Under  a  build-  performed   when   the  machinery  and 

ing  contract,  unless  especially  provided,  equipments  furnished  are  sufficient  in 

the  owner  is  not  required  to  furnish  quality,  size   and  power  to  heat  the 

the  contractor  with  a  place  to  store  the  building  as  the  same  was  exhibited  in 

building  materials.    Wright  v.   Meyer  the    plans    shown  to  the  contractor. 

(Tex.  Civ.  App.  1894),  25  S.  W.  Rep.  Phoenix  Iron  Co.  v.  The  Richmond,  6 

1122.  Mackey  (D.  C.)  180.     And  a  contract 

2.  Goldsmith  v.  Hand,  26  Ohio  St.  to  rebuild  a  mill  "  to  be  furnished  with 
ioi;Ro8er.O*Riley,  III  Mass. 57;Cul-  machinery  in  all  respects  similar  to 
len  V.  Sears,  112  Mass.  299;  Nolan  v,  that  in  the  mill  burned,**  is  substantial- 
Whitney,  88  N.  Y.  648;  Smith  v,  Gu-  ly  performed  by  placing  in  the  mill  the 
gerty,  4  Barb.  (N.  Y.)  614;  Hunt  v,  machinery  in  actual  use  at  the  time  of 
Elliott,  77  Cal.  588;  Miller  v.  Phillips,  the  fire.  Ellis  v.  Lane,  85  Pa.  St.  265. 
31  Pa.  St.  218;  Woodruff  v.  Hough,  91  A  contract  to  construct  an  *'  adjusta- 
U.  S.  596.  And  see  Brabazon  v,  Sey-  ble  stern  dock  *'  does  not  require  a  dock 
mour,  42  Conn.  551 ;  Wood  worth  v,  which  is  automatically  adjustable,  but 
Hammond,  19  Neb.  215.  one  which  is  adjustable  by  cutting  and 

A  literal  performance  of  a  building  filling  in  its  gates  so  that  they  will  con- 
contract  in  every  detail  is  not  a  condi-  form  to  the  contour  of  the  hull  of  the 
tion  precedent  to  the  right  of  the  con-  vessel,  especially  where  the  term  is 
tractor  to  require  payment.  Heckman  treated  as  a  technical  one,  and  the  ex- 
r.  Pinkney,  01  N.  Y.  211;  Woodward  perts  agree  upon  that  definition  of  it. 
V.  Fuller,  80  N.  Y.  312;  Glacius  v.  International  Bow,  etc.,  Dock  Co.  v. 
Black,  50  N.  Y.  145 ;  10  Am.  Rep.  449.  U.  S.,  60  Fed.  Rep.  523. 

The   performance    need   not  in   all  A   contract  to  erect  a  building  of 

cases  be  literal  and  exact  to  enable  the  '*  the  best  lumber**  means  the  best  lum- 

contractor  to  recover  the  consideration  her  of  which  buildings  were  ordinarily 

due  upon  .performance ;  it  is  sufficient  constructed  at  that  place.    Mclntire  v, 

if,  acting  in  good  faith  and  intending  Barnes,  4  Colo.  285. 

and  attempting  to  perform,  he  does  so  A  contract  is  substantially  performed 

substantially.     He  may  then  recover,  where  the  price  of  the  work  to  be  done 

notwithstanding  slight  or  trivial  defects  is  twenty -one  thousand  dollars  and  all 

for  which  compensation  can  be  made  had  been  done  except  small  matters, 

by  an  allowance  to  the  other  party,  which  could  be  completed  for  one  bun - 

Nolan  f.  Whitney,  88  N.  Y.  648.  dred  and  fifty  dollars.    Monte verde  v. 
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Queens  County  (Supreme  Ct.),  28  N.  rock,"  unless  they  should  find  good 
Y.  Supp.  918;  78  Hun  (N.  Y.)  267.  water,  acceptable  to  the  defendant,  at 
And  the  finding  of  a  referee  that  a  con-  a  less  depth.  It  was  held  that  the  con* 
tract  to  build  a  house  to  cost  seven  tract  was  satisfied  by  getting  bed  rock 
thousand  dollars,  was  substantially  per-  water,  and  could  not  be  construed  as 
formed,  though  there  were  defects  guarantying  good  water,  or  as  present- 
amounting  to  two  hundred  and  seventy-  ing  a  case  of  ambiguity  admitting  of 
five  dollars,  will  be  sustained  on  appeal,  evidence  of  the  circumstances  under, 
where  it  plainly  appears  that  the  build-  which  it  was  made  to  give  such  a  mean- 
er intended  to  fulfill  the  contract.  Valk  ing  to  the  words.  Book  v.  New  Castle 
V.  McKeize  (Supreme  Ct.;,  16  N.  Y.  Wire  Nail  Co.,  151  Pa.  St.  499. 
Supp.  741.  In  an  action  to  recover   the  contract 

The  plaintiff  contracted  to  erect  a  price  for  drilling  and  sinking  a  well,  the 
building  for  six  thousand  dollars,  plaintiffs  testified  that  water  in  suifi- 
When  he  finished  the  work  there  were  cient  quantity  was  not  reached  until  at 
certain  defects  which  it  cost  six  bun-  the  depth  of  two  hundred  and  sixt^- 
dred  and  fifty-six  dollars  and  twenty-  two  feet,  and  was  then  obtained  in 
nine  cents  to  remedy.  Under  a  condition  abundance ;  that  it  was  only  requisite 
of  the  contract,  the  owner  remedied  the  then  to  put  on  a  screen  at  the  bottom 
defects  to  the  amount  of  four  hundred  and  clean  out  the  sand ;  that  in  putting 
and  thirty -nine  dollars  and  twenty-nine  it  down  the  screen  got  caught,  and  the 
cents.  It  was  held  that  a  finding  by  defendant  ordered  them  to  stop  work, 
the  referee,  debiting  the  contractor  It  was  held  that  the  jury  were  war- 
with  the  amount  expended  by  the  own-  ranted  in  finding  a  substantial  com- 
er on  remedying  the  defects,  that  the  pliance  with  the  contract.  Madden  v, 
damage  was  not  sufficiently  great  to  Oestrich,  46  Minn.  538. 
show  wanton  n^lect  and  that  the  con-  In  Bohrer  v,  Stumpif,  31  111.  App. 
tract  was  substantially  performed,  need  139,  the  plaintiff  sued  to  recover  a 
not  be  set  aside.  Crouch  v.  Gutmann,  balance  due  on  a  contract  for  sinking  a 
xo  N.  Y.  Supp.  275;  affirmed  134  N.  well,  under  an  agreement  to  continue 
Y.  45.  the  work  until  water  should  be  found 

But  in  Flaherty  v.  Miner,  123  N.  Y.  or  the  owner  satisfied.  It  was  held  that 

382,  an  allowance  by  the  jury  of  six  under  such   agreement,  a  reasonaUe 

hundred  dollars  for  uncompleted  work,  depth,  considering  the   means  to   be 

upon  a  contract  for  three  thousand  five  used,  need  only  be  attained, 

hundred    dollars,  was     considered   to  '*ATallia>l«"  WoEk.  —  The  plaintiffs 

show  a  failure  of  substantial  perform-  agreed  to  manufacture  for  the  defend- 

ance.  ants,  out  of  material  to  be  furnished  br 

A  provision  in  a  contract,  ''all  floor-  the  latter,  ^ available  phosphoric  acid, 

ing  to  be  laid  smooth  and  level,  and  The  defendants  sold  some  of  the  add 

free  from  knots,''  means  free  from  all  to  a  third  person,  who,  on  examination, 

kinds  of  knots,    both   hard    and  soft,  refused  to  accept  it  because  of  its  in- 

Rush  V.  Wagner  (Brooklyn  City  Ct.),  ferior  quality,  but  he  afterward  took  it 

12  N.  Y.  Supp.  2.                          '  at  a  reduced  price.    It  was  held  that 

A  contract  for  repairs  to  a  building  the  acid,  being  salable,  was  *' available  " 

called  for  an  "O.  gas  engine  of  best  within  the  meaning  of  the  contract 

capacity"  to  run  the  elevator,  but  no  Clark  t;.  Adams  (Super.  Ct.),  3  N.  Y. 

rate  of  speed  or  weight  to  be  moved  Supp.  8x9;  55  N.  Y.  Super.  Ct.  56a 

was  specified.    The  engine  was  put  in  Byldence.  —  See   Lange    v.  Johnsoa 

perfect,    and   was    approved     by    the  (Wis.  1894),  57  N.  W.  Rep.  1109. 

owner,  but  subsequently,  not  being  con-  In  an  action  for  breach  of  building 

sidered  strong  enough,  a  larger  one  was  contract,  which,  after    specifying   hj 

substituted  by  the  owner.     It  appeared  numbers  various  materials  to  be  used, 

that  both  sizes  were  used  in  running  recited :  '*The  above  numbers  refer  to 

elevators  of  the  kind  in  question,  and  P.  Bros.'  catalogue,"  evidence  that  a 

it  was  held,  in  an  action  against  the  certain  portion  used  by  the  builder,  for 

contractor  for  breach  of  the  contract,  which  the  contract  called  for  "No.  47," 

that  a  finding  for  the  defendant  should  was  substantially  like  **P.  No.  47,"  is 

not  be  disturbed.     Horgan  v,  McKen-  admissible,  as  the  contract  meant  simplj 

zie  (C.  PL),  17  N.  Y.  Supp.  174.  that  P.  Bros.'  materials  of  the  specined 

The  plaintiffs,  in  their  contract  with  numbers  should    be  used   as  models, 

the  defendant  for  drilling  a  well,  guar-  Linch  v.  Paris  Lumber,  etc..  Elevator 

antled  to  get  **  the  water  from  the  bed  Co.,  80  Tex.  23. 
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fore,^  or  technical,  unimportant,  or  inadvertent  omissions  or  de- 
fects, will  not  bar  a  recovery.*  The  ornamentation  of  a  building, 
however,  is  a  matter  of  substance,  and  variations  or  omissions 
from  the  specifications  have  been  held  to  constitute  a  breach  of 
the  contract.' 

Where  the  contractor  has  substantially  performed  his  part,  but 
the  result  does  not  come  up  to  the  requirements  of  the  contract 
owing  to  defects  in  the  plans,*  or  to  defective  work  or  machinery 
furnished  by  the  employer,  or  some  error  or  omission  of  the  latter, 
the  contractor  cannot  be  held  liable  ;^  nor  is  he  chargeable  with 

In  an  action  bj  contractors  on  a  build-  imperfection,  which  is  not  willful,  will 

ing  contract,  evidence  to  prove  work  prevent  a  recovery  therefor;  but  the 

done  in  a  manner  or  with  material  es-  damage  caused  by  such   imperfection 

sentially  di£Ferent  from  that  specified  in  will    be  deducted    from    the  contract 

their  contract  is  inadmissible,  as  con-  price.     Holmes  v,  Chartiers  Oil   Co., 

tractors    are    bound   to  construct  the  138  Pa.  St.  546. 

building  substantially  as  specified  in  the  Small  and  unimportant  portions  of 

contract;  but  evidence  that  the  work  the  work,   remaining  undone  by   the 

done  in  the  manner  specified  in  the  con-  plaintiff,  are  not  sufficient  to  preclude 

tract  was  done  in  a  workmanlike  man-  his  right  to  a  payment  which  is  not  a 

ner  is  admissible,  especially  when  the  final  payment,  where  such  work  could 

defendant  has  pleaded  that  the  work  have  been  done  readily  thereafter,  and 

was  not  done  so,  and  that  by  reason  there  was  no  proof  but  that  it  would 

thereof  she  has  suffered  damage.    Al-  have  been  done  had  the  payment  been 

drich  v.  Wilmarth  (S.  Dak.  1893),  54  made.     Highton  v,  Dessau  (C.  Pl.)»  19 

N.  W.  Rep.  811.  N.  Y.  Supp.  395. 

1.  Fauble  v.  Davis,  48  Iowa  462.  8.  McEntyre  v. Tucker,  5  Misc.  Rep. 

There  is  a  substantial  performance  (N.  Y.  C.  r\,)  228;  23  Civ.  Pfo.  Rep. 

of  a  building  contract  where  the  only  (N.  Y.)  171. 

deviation  from  the  plans  was  an  error  C  See  sufra^  this  title.  Specifications, 

in  measurement,  by  which  the  roof  of  And  see  Birmingham  Fire  Brick  Works 

the    rear  addition  of    the  house  was  v.  Allen,  86  Ala.  185. 

built  five  inches  too  low,  and  it  is  un-  5.  Manville  v,  McCoy,  3  Ind.  148. 

disputed  that    this  deviation   did  not  Thus  a  contract  to  furnish  a  heating 

affect  the  appearance  or  value  of  the  apparatus  is  performed  properly  where 

bouse.    Oberlies  v.  Bullinger,  132  N.  the  apparatus  conforms  to  the  contract, 

Y.  598,  reversing  58  Hun  (N.  Y.)  601.  but  does  not  furnish  sufficient  heat  for 

S.  Mehurin  v.  Stone,  37  Ohio  St.  55;  the  building  on  account  of  a  defective 

Smith  tr.  School  Dist.,  20  Conn.  3x2;  boiler  furnished  by  the  owner.  Knutzen 

Wollreich  v,  Fettretch  (Supreme  Ct.),  v,  Hanson,  28  Neb.  591. 

4  N.  Y.  Supp.  326;  Flaherty  v.  Miner,  A  contractor  for  the  general  work  of 

123  N.  Y.  382;  Glacius  v.  Black,  50  N.  certain    sugarhouse    improvements    is 

Y.  145;  10  Am.  Rep.  449;  Boteler  v,  not  responsible  for  defects  in  the  work 

Roy,  40  Mo.  App.  238.  of  a  carpenter  and  engineer  with  whom 

When  building  contractors  have  in  the  owner  had  contracted  directly  for 
good  faith  substantially  complied  with  their  specialties.  De  Lambre  v.  Wil- 
their  contract,  though  there  be  slight  liams,  36  La.  Ann.  330. 
defects  caused  by  inadvertence  or  un-  In  Waggoner  v.  Stocks,  41  111.  App. 
intentional  omissions,  they  may  recover  151,  the  plaintiff  agreed  to  bore  a  well 
the  contract  price,  less  the  damage  sus-  on  the  defendant's  land  that  would  per- 
tained on  account  of  such  defects,  manently  furnish  sufficient  water  for 
Aldrich  v,  Wilmarth  (S.  Dak.  1893),  his  cattle,  sixty  days  to  be  allowed  in 
54  N.  W.  Rep.  811.  which  to  test  the  capacity  of  the  well. 

Where  an  oil  well  drilled  under  con-  and  the  permanency  of  the  water  sup- 
tract  is  so  far  perfected  in  accordance  ply.  The  well  was  dug,  and  the  de- 
with  the  contract  as  to  answer  the  in-  lendant  put  in  a  pump  which  lacked 
tended  purpose,  and  is  taken  possession  thirty-five  feet  of  reaching  the  bottom, 
of  and  turned  to  that  purpose,  no  mere  It  was  held  that  the  fact  that  the  flow 
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defects  resulting  from  changes  made  during  the  progress  of  the 
building  with  the  owner*s  consent.*  If  the  contractor  is  to  have 
the  right  to  remedy  defects  in  the  work,  and  the  employer  refuses 
to  permit  it,  he  may  also  recover.* 

But  there  must  be  a  substantial  performance  of  the  contract 
before  there  can  be  any  recovery;'  and  where  performance  is 

of  water  was  not  sufficient  to  supply  house  according  to  the  contracl  was 

the  cattle  did  not  show  that  the  plain-  caused  by  the  acts  or  interference  of 

tifThad  not  complied  with  the  contract,  the  defendant,  and  the  testimony  total* 

If  an  owner  interferes  with  a  con-  ly  fails  to  show  any  act  or  interfereace 

tractor,  and  subjects  him  to  his  com-  on  his  part.    Livingston  v.  Anderson, 

mand,  the  contractor  is  not  liable  for  30  Fla.  117. 

injuries  to  his  work  occasioned  thereby.  Dofeeta  In  soU  do  not  excuae  perform- 
Rohrman  v,  Steese,  9  Phila.  (Pa.)  185.  ance  of  a  contract  to  erect  a  build- 
Where  there  has  been  a  substantial  ing.  Stees  v,  Leonard,  20  Minn.  494. 
compliance  with  a  building  contract,  1.  It  must  clearly  appear  that  such 
by  the  contractor,  he  is  not  chargeable  consent  was  fairly  obtained,  and 
with  certain  repairs  and  changes  subse-  given  with  knowledge  of  all  material 
quently  made  by  the  employer,  which  circumstances.  Bryant  xk  Stilwell,  24 
are  not  due  to  defective  work.    Coon  Pa.  St.  3x4. 

V,  Citizens*  Water  Co.,  152  Pa.  St.  644.  Modlflc&tlon  of  Contract.— Although 
A  contractor  is  not  responsible  for  a  contract  for  constructing  a  building 
defects  in  the  work  arising  out  of  the  is  made  under  seal,  and  a  performance 
unfitness  of  the  materials  furnished  of  it,  according  to  its  terms,  cannot  be 
him  by  the  employer.  True  v,  Bryant,  shown,  yet,  if  there  has  been  n  modi- 
32  N.  H.  241.  fication  of  it  by  parol,  and  the  contract- 
Where  the  defendants  contracted  to  or  was  prevented  by  this  modification, 
erect  a  cofferdam,  to  enable  the  plain-  and  the  acts  of  the  employer,  from  per- 
tiffs  to  prosecute  their  work,  they  were  forming  according  to  the  sealed  con- 
not  thereby  required  to  raise  or  tract,  and  has  performed  according  to 
strengthen  a  contiguous  dam,  nor  ren-  the  parol  modification,  be  may  main- 
dered  liable  for  water  coming  through  tain  an  action  for  the  reasonable  value 
or  over  it.  Skelsey  v,  U.  S.,  23  Ct.  of  of  his  labor  and  materials.  Siebert  v. 
CI.  6x.  Leonard,  17  Minn.  433. 

Under  a  contract  for  the  erection  of  2.  In  an  action  to  recover  on  a  con* 

a  monument,  the  inscription  to  include  tract  for  digging  a  well,  there  was  evi- 

four  lines  of  verse,  it  is  the  duty  of  the  dence  that  the  plaintiff  was  to  have  the 

persons    ordering    the    monument    to  right  to  fix  the  well  if  it  did  not  work, 

furnish  the  verse,  and,  failing  in  this,  and  that  defendant  refused  to  permit 

the  contractor  may  omit  the  verse,  and  him  to  do  so.   It  was  held  that  a  verdict 

recover  the  contract  price,  less  the  cost  for  the  plaintiff  should  not  be  disturbed, 

of   the    inscription.     Eastern   Granite  Bennett  v.  Teetzel,  34  111.  App.  295. 

Co.  V,  Heim  (Iowa,  189^),  57  N.  W.  8.  Mehurin  t*.  Stone,  37  Ohio  St. 49; 

R^ep.  437.  Glacius  V.  Black,  50  N.  Y.  145 ;  10  Am. 

In  Strack  v,  Hurd  (Supreme  Ct.),  16  Rep.  449;  Flaherty  v.  Miner,  123  N. 

N.  Y.  Supp.  566,  it  was  held  that  the  Y.  382 ;    Harris  v[  Rathbun,  2   Abb. 

question  whether  the  employer    had  App.  Dec.   (N.  Y.)    326;    Pullman  v. 

failed  to  perform  his  part  of  the  con-  Coming,  14  Barb.  (N.  Y.)  174.  Andsee 

tract  was  properly  submitted  to  the  Edison  General  Electric  Co.  v.  Cana- 

jury,  on  conflicting  evidence.  dian   Pac.   Nav.   R.  Co.,  8  Wash.  370; 

In  a  suit  by  a  contractor  for  the  price  Philadelphia     Hydraulic      Works    r. 

to  be  paid  him  for  building  a  house,  it  Schenck,  80  Pa.  St.  334 ;  Philadelphia  r. 

is  error  to  charge  the  jury  that,  if  the  Brooke,  9  Phila.  (ra.)  168;  Veaziev. 

building  does  not  come  up  to  the  re-  Bangor,   51   Me.  509;   Burns  9.  Fair- 

quirements  of   the  contract,  and  any  mont   (Neb.),    45    N.   W.   Rep.    175; 

deficiencv  was  on  account  of  the  acts  Mears  v,  Nichols,  41  111.  207;  89  Am. 

or  interference  of  the  defendant,  the  Dec.  381;  Elliott  t;.  Caldwell,  43  Minn, 

plaintiff  is  not  at  fault,  and  is  entitled  357.    But  see  Cairy  v,  Randolph,  6  La. 

to  recover,  where  the  declaration  fails  Ann.  202;  Wade  v.  Haycock,  25  Pa. 

to  allege  that  the  failure  to  build  the  St.  382. 
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Before  one  can    recover    for    work  8  N.  Y.  Supp.  760;   modified  130  N. 

done  under  a  special  contract,  he  must  Y.  571. 

show   that  he  has  done  substantially  In  an  action  for  services  rendered 

that  which  the  contract  required  that  under  a  contract,  it  appeared  that  the 

he  should  do.    Moll  v,  Foerj,  43  Hun  plaintiff  agreed  to  construct  a  stable 

(N.  Y.)  476.  floor    so    as    to  be  water-tight.    The 

A   partj  being  entitled  to    receive  ground  floor  below  was  to  be  used  as  a 

certain  bonds  (leffc  in  escrow),  on  com-  repository  for  carriages,  and  it  was  nec- 

pletion  of  a  truss  railway  bridge  within  essary  that  the  stable,  floor  be  abso- 

three  years,  must  perform  the  condi-  lutely  water-tight.    It  was   held   that 

tion  strictly  to  entitle   himself  to  the  the  plaintiff  could  not  recover  where  it 

bonds.    It  is  not  enough  that  he  builds  appeared  that  the  floor  was  not  water- 

a  different  kind  of  bridge,  though  as  tight.   Sherwood  i;.Houtman  (Supreme 

good  as  or  better  than  a  truss  bridge,  or  Ct.)«  a6  N.  Y.  Supp.  150;  73  Hun  (N. 

that  he  builds  the  truss  bridge  after  the  Y.)  544. 

three  years.  Winona  v.  Minnesota  R.  A  contract  to  build  a  mill  fifty  feet 
Constr.  Co.,  27  Minn.  415.  by  one  hundred  and  fifty,  is  not  sub- 
No  action  Mrill  lie  on  a  contract  to  stantially  complied  with  by  building 
furnish  materials  and  work  of  a  spe-  one  that  is  seventy-eight  feet  by  one 
cific  character  to  be  paid  for  on  per-  hundred;  though  the  purpose  of  the 
formance,  unless  it  is  done  substantially  contract  was  to  give  the  vendor  security 
in  the  manner  stipulated.  Lewis  v,  for  the  purchase-money  of  the  lot,  and 
Yagel  (Supreme  Ct.),  28  N.  Y.  Supp.  though  the  mill  built  costs  more,  and 
833;  77  Hun  (N.  Y.)  337.  And  a  defect  is  better  adapted  to  the  purposes  for 
in  the  construction  of  a  building  may  which  it  was  .intended,  than  the  one 
be  a  substantial  defect,  though  it  does  agreed  to  be  built.  Swain  v,  Sea- 
not  run  through  the  entire  structure,  mens,  9  Wall.  (U.  S.)  254. 
and  can  be  remedied  without  disturb-  An  agreement  that  subsills  of  side- 
ing  or  interfering  with  the  main  build-  walks  shall  be  of  oak  and  two  inches  by 
ing.  Oberlies  v.  Bullinger  (Supreme  six,  is  not  complied  with  by  putting  in 
Ct.),  27  N.  Y.  Supp.  19;  75  Hun  (N.  subsills  of  pine  two  inches  by  four,  it 
Y.)  248.  appearing  that  those  required  would 
Where  the  jury  allowed  six  hundred  last  twice  as  long  as  those  furnished  ; 
dollars  for  uncompleted  work  upon  nor  can  there  be  a  recovery  on  a  quan- 
a  contract  for  thirty-five  hundred  dol-  turn  meruit,  the  city  for  which  the  side- 
lars,  thus  probably  showing  a  want  of  walks  were  furnished  refusing  to  accept 
substantial  performance,  the  judgment  them,  and  not  having  waived  a  per- 
will  not  be  reversed  nevertheless,  where  formance  of  the  contract.  Denton  r. 
there  is  evidence  that  the  defendants  Atchison,  34  Kan.  438. 
waived  full  performance.  Flaherty  v.  In  an  action  on  a  contract  for  putting 
Miner,  123  N.  Y.  382.  parquet  floors  in  the  defendant's  house. 
The  contractor  cannot  show  that  the  the  work  to  be  **  first- class,''  the  evidence 
work  could  not  have  been  done  in  a  showed  that  first-class  work  required 
workmanlike  manner  for  the  price,  the  blocks  to  be  so  seasoned  and  so  well 
Williams  v,  Keech,  4  Hill  (N.  Y.)  168.  laid  that  there  would  be  no  space  be- 
But  if  the  employer  has  the  work  done  tween  them ;  that  after  being  laid  the 
over,  and  in  doing  so  uses  the  materials  blocks  shrank,  and  the  plaintiff  repeat- 
of  the  contractor, he  must  pay  for  them,  edly  repaired  the  work ;  and  that  after 
Elliott  V,  Wilkinson,  8  Yerg.  (Tenn.)  it  was  repaired  the  defendant  expressed 
411.  satisfaction  with  the  work,  but  the 
Wliat  la  Not  a  Substantial  Performance,  blocks  again  shrank.  It  was  held  that 
— A  contract  for  the  erection  of  a  build-  a  nonsuit  was  proper  though  the  plain- 
ing provided  that  a  certain  payment  tiff  gave  evidence  that  the  floors  were 
should  be  due  '*  when  the  plastering  of  the  best  material  and  workmanship, 
was  finished."  The  contractor  aban-  Boughton  v.  Smith,  142  N.  Y.  674. 
doned  the  job,  leaving  the  hall  and  The  plaintiff  contracted  to  construct 
parlor  without  their  last  coat  of  plaster,  a  building  for  the  defendant  according 
and  the  stairs,  under  which  there  should  to  the  plan  and  specifications  which 
have  been  plastering,  not  put  up.  It  were  made  a  part  of  the  contract.  More- 
was  held  that  there  was  such  a  sub-  over,  the  contract  expressly  stipulated 
stantial  failure  to  complete  the  plaster-  that  the  plaintiff  should  not  vary  in 
in?  that  the  pavment  was  not  due.  Van  any  manner  from  the  plan  and  specifi- 
CHef  V,  Van  Vechten  (Supreme  Ct),  cations  without  the  written  consent  of 
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made  a  condition  of  payment  and  there  is  an  important  and 
voluntary  deviation  or  omission,  the  contractor  can  have  no 
remedy  for  the  materials  furnished  and  the  services  performed.^ 
It  is  only  where  there  is  an  honest  intention  to  go  by  the  contract 
and  a  substantial  execution  of  it,  or  the  work  and  materials  are 
of  value  and  benefit  to  the  employer,  and  enjoyed  by  him,  that 
he  can  be  allQwed  to  recover  upon  a  quantum  meruit  or  qiiantum 
valebat?' 

the  defendant.  It  was  held,  in  an  action  recover  where  the  supply  of  water  is 

for  breach  of  contract,  that  the  contract  altogether  insufficient  for  the  purposes 

having  called  for  a  particular  kind  and  intended.    Genni  v.  Hahn,  82  Wis.  92. 

make  of  columns,  and  it  appearing  that  Where  a  requirement  of  a  building 

they  could  have  been  procured,  evi-  contract,  that  the  cellar  be  made  water- 

dence  that  the  columns  substituted  for  tight  (its  situation  making  it  subject  to 

them  were  substantially  like  them  was  the  flowing  of  water),  is  not  performed, 

immaterial  and   irrelevant.     Linch  v.  and  the  omission  is  not  shown  to  have 

Paris  Lumber,  etc.,  Co.  (Tex.  1890),  14  been  unintentional,  there  is  not  a  sub- 

S.  W.  Rep.  701.  stantial  performance  of  the  contract; 

In  Zimmerman  v.  Jourgensen  (Su-  and  the  refusal  of  an  architect  to  give 

preme  Ct.),  24  N.  Y.  Supp.  170,  the  the  certificate  required  by  the  contract 

plaintiffs  agreed  to  make  certain  altera-  as  a  condition  precedent  to  the    last 

tions  in  the  defendant 's  building.   The  payment  thereon  is  not  unreasonable, 

contract  provided  for  three  payments,  and  the  builder  cannot  recover  such 

the  last  ten  days  after  completion,  and  payment.     Weeks  v.  0*Brien  (Super, 

further  that,  should  the  contractor  re-  Ct.),  12  N.  Y.  Supp.  720. 

fuse  or  neglect  to  supply  a  sufficiency  BrldMiee. — The  employer  may  show 

of  materials  or  workmen,  the  owner  in  what  particulars  the  contractors  have 

could  provide  them,  after  three  daj's'  done  their  work  poorly,  and  how  much 

notice  in  writing  to  finish  the  work,  the  it  cost  him  to  reconstruct  their  -work 

expense  to  be  deducted  from  the  amount  and  to  complete  the  building.    Schuler 

of  the  contract.    After  the    first  two  v.  Eckert,  90  Mich.  165.    And  it  is  error 

installments  had  been  paid,  the  defend-  to  exclude  testimony  as  to  the  difference 

ant  elected,  under  such  provisions,  to  between  the  buildings  constructed,  and 

complete  the  work  himself.    The  plain-  others  built  in  a  good  and  workmanlike 

tiffs  sued  for  the  third  installment,  less  manner.     Kilboume   r.   Jennings,    40 

the  value  of  completing  the  building,  Iowa  473. 

alleging  that  the  work  was  substantial-  1.  Obustead  v.  Beak,  19  Pick.  (Mass.) 

ly  completed  when  the  defendant  took  528;  Faxon  v.  Mansfield,  2  Mass.  147; 

possession.    It  appeared    that  at  that  Kanscher  v,  Cronk  (Supreme  Ct.),  3 

time  the  fioors  were  not  laid;  that  por-  N.  Y.  Supp.  470;  Smith  v.  Brady,  17 

tions  of  the  building  were  exposed  to  N.  Y.  173 ;  Crane  v.  Knubel,  34  N.  Y. 

the  weather ;   that  some  of  the  work  Super.  Ct.  443.  See  Ellis  v.  Hamlen,  3 

had  to  be  done  over,  and  that  more  was  Taunt.  52. 

expended  in  completing  the  building  The  doctrine  of  "substantial  com- 
than  remained  unpaid  under  the  con-  pliance ''  with  building  contracts  does 
tract.  It  was  held  that  the  plaintiffs  not  apply  when  the  omissions  or  de- 
could  not  recover.  The  fact  that  the  partures  from  the  contract  are  in- 
defendant,  in  completing  the  building,  tentional,.and  so  substantial  as  not  to 
departed  from  the  plans  by  introducing  be  capable  of  remedy,  and  that  an  al- 
additional  work,  made  no  difference  lowance  out  of  the  contract  price 
where  the  contract  provided  for  altera-  would  not  give  the  owner  essentially 
tions  in  the  plans  and  it  was  not  shovni  what  he  contracted  for.  Elliott  v. 
that  such  changes  were  made  in  bad  Caldwell,  43  Minn.  357. 
faith.  S.  Preston  v.    Finney,  2  W.   &    S. 

Where  a  plaintiff  agreed   to  dig  a  (Pa.)  53;   Liggett  v.  Smith,  3  Watts 

well  for  the  defendant  at  a  certain  rate  (Pa.)  331;  27  Am.  Dec.  358;   Marsh  v. 

per  foot,  and  to  furnish  him  a  sufficient  Richards,  29  Mo.  99;  Gove  v.  Island 

quantity  of  water  for  his  stock    and  City  Mercantile^  etc.,  Co.,  19  Oregon 

family,  the  plaintiff  is  not  entitled  to  363;  Smith  v,  Brady,  17  N.  Y.  173; 

886 


ofCoitrMt.  WORKING  CONTRACTS.  MirtuitUL 

The  burden  of  proof  rests  upon  the  plaintiff,  in  an  action  upon 
the  contract,  to  establish  substantial  performance  of  the  con- 
tract.^ Whether  the  defects  are  substantial,  or  technical  and 
unimportant,  is  a  question  of  fact  for  the  jury,*  and,  where  the 

Mehurin  v.  Stone,  37  Ohio  St.  56;  terials  furnished.  School  Dist.  No.  46 
Kelly  V.  Bradford,  33  Vt  35 ;  White  v.  v,  Lund,  57  Kan.  731. 
Oliver,  36  Me.  '92 ;  Blakeslee  v.  Holt,  The  fact  that  some  departures  from 
42  Conn.  226;  Gallagher  v,  Sharpless,  the  contract  for  erecting  a  school  build - 
134  Pa.  St.  134.  ing  have  been  made  without  the  con- 
In  Pinches  v.  Swedish  Lutheran  sent,  express  or  implied,  of  the  district 
Church,  55  Conn.  183,  it  was  said  officers,  architect,  or  superintendent, 
that  courts  of  eminent  authority  in  and  in  disregard  of  their  directions,  will 
England  and  United  States  have  held  not  bar  a  recovery  for  other  portions  of 
that  no  recovery  can  be  had  for  labor  the  work  which  have  been  duly  ap- 
or  materials  furnished  under  a  special  proved ;  but  the  district  would  have  a 
contract,  unless  the  contract  has  been  right  to  insist  on  the  proper  changes  in 
performed  according  to  its  terms,  or  the  work  to  make  it  conform  to  the  con- 
its  performance  has  been  dispensed  tract,  and  to  recover  any  damages  sus- 
with  by  the  other  party,  but  that  the  tained  by  the  failure ;  and  this  even 
hardship  of  this  rule  upon  the  contract-  after  taking  possession  of  the  building 
or  who  has  undesignedly  violated  his  and  occupying  it  for  school  purposes, 
contract,  and  the  inequitable  advantage  Such  occupancy  would  not  import  an 
it  gives  to  the  party  who  receives  and  acceptance  constituting  an  estoppel, 
retains  the  benefit  of  his  labor  and  Wildey  v.  Fractional  School  Dist.  No. 
materials,  has  led  to  its  qualification,  i,  35  Mich.  419. 

and  the  weight  of  authority  is  now  The  contractor  may  recover  for  the 
clearly  in  favor  of  allowing  compensa-  services  and  materials  at  the  contract 
tion  for  such  services  and  materials,  price,  after  deducting  the  diminution  in 
where  the  deviation  was  not  willful  and  value  of  the  work  to  the  employer  on 
the  other  party  has  availed  himself  of  account  of  his  departures  from  the  con- 
and  been  benefited  by,  such  labor  and  tract.  White  v,  Oliver,  36  Me.  95 ; 
materials.  And  see  Hay  ward  v,  Jewett  v,  Weston,  11  Me.  346;  Hay- 
Leonard,  7  Pick.  (Mass.)  181 ;  19  Am.  wai'd  t/.  Leonard,  7  Pick.  (Mass.)  181 ; 
Dec.  369;  Smith  v.  First  Cong.  Meet-  19  Am.  Dec.  319;  Snow  v.  Ware,  13 
inghouse,  8  Pick.  (Mass.)  178;  Moul-  Met.  (Mass.)  49;  CuUen  v.  Sears,  112 
ton  tr.  McOwen,  103  Mass.  587;  Ingle  Mas8.399;  Jewell  t;.  Schroeppel,  4  Cow. 
V.  Jones,  2  Wall.  (U.  S.)  i;  Aetna  Iron,  (N.  Y.)  504;  Ladue  v,  Seymour,  24 
etc..  Works  v,  Kossuth  County,  79  Wend.  (N.  Y.)  60;  Lucas  v,  Godwin, 
Iowa  40 ;  Corwin  v.  Wallace,  17  Iowa  3  Bing.  N.  Cas.  737. 
374;  Byerly  v.  Kepley,  i  Jones  (N.  1.  Wollreich  v,  Fettretch  (Supreme 
Car.)  35.  Ct.),  4  N.  Y.   Supp.  326;  Mehurin  t/. 

Hence,  where  a  schoolhouse,  erected  Stone,  37  Ohio  St.  49. 
on  the  land  of  a  district,  was  of  real  Where,  in  a  suit  on  a  contract  for 
and  substantial  value  for  the  purposes  sinking  a  well,  the  evidence  is  conflict- 
intended,  and  the  builder  had  attempted  ing  as  to  whether  the  plaintiff  com- 
in  good  faith  to  comply  with  his  con-  pleted  the  well  in  accordance  with  the 
tract,  it  was  held  that  he  could  recover  terms  of  the  contract,  a  verdict  for  him 
what  the  building  was  reasonably  will  not  be  disturbed.  Colbum  v, 
worth,  though  it  did  not  comply  with  Wescott,  36  III.  App.  347. 
the  contract.  School  Dist.  No.  3  v,  2.  Glacius  v.  Black,  50  N.  Y.  145;  10 
Boyer,  46  Kan.  54.  Am.  Rep.  449;  Johnson  v,  DePeyster, 
Where  one  party  has  contracted  to  50  N.  Y.  666;  Pitt  v.  Downing,  53  N. 
perform  work  for  another  and  furnish  V.  Super.  Ct.  508. 
materials,  and  the  work  is  done  and  the  A  stipulation  to  use  in  a  building 
materials  are  furnished,  but  not  in  the  '*  the  best  French  plate  double- thick 
manner  stipulated,  so  that  he  cannot  glass,  similar  to  that  used'*  in  a  certain 
recover  the  price  agreed  upon,  if  the  other  building,  requires  the  use  of  glass 
work  and  materials  are  of  any  value  of  a  fair  sample  of  the  quality  specified, 
and  benefit  to  the  ot^er  party,  he  may  and  not  that  each  plate  should  be  the 
recover  for  the  work  done  and  the  ma-  best    possible    specimen    of   its  kind. 
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evidence  is  contradictory  and  conflicting,  the  question  is  peculiar- 
ly one  for  the  jury.* 

But  though  slight  deviations  or  imperfections  will  not  bar  a 
recovery,  a  just  allowance  for  such  defects,  trivial  though  they 
are,  must  be  made  to  the  owner.  A  party  is  entitled  to  compen- 
sation for  small  or  slight  injuries  as  well  as  those  of  larger  extent  • 
and  the  cost  of  supplying  the  omissions  or  making  the  alterations 
necessary  to  comply  with  the  contract,  will  be  deducted  always.* 

South  Cong.  Meetinghouse  v,  Hilton,  Glacius  v.  Black,  50  N.  Y.  153;  lo  Am. 

II  Gray  (Mass.)  407.  Rep.  449;    Flaherty   v.  Miner,  123  N. 

1.  The  question,  where  the  evidence  Y.  382;  Rush  v.  Wagner  (Brooklyn  City 
is  contradictory,  is  peculiarly  one  for  a  Ct),  12  N.  Y.  Supp.  2;  Boteler  r. 
jury,  and  motions  to  dismiss  and  for  Roy,  40  Mo.  App.  238;  Van  Buren  v. 
the  direction  of  a  verdict,  are  properly  Digges,  11  How.  (U.  S.)  461;  Farns- 
denied.  Gibbons  t;.  Russell  (Brooklyn  worth  t;.  Garrard,  i  Campb.  38;  Groun- 
City  Ct),  ij  N.  Y.  Supp.  879.  sell  v.  Lamb,  i  M.  &  W.  352. 

In  an  action  on  a  contract  to  lay  a  A  contractor  is  entitled  to  recover 

floor  **free  from  knots,"  where  the  evi-  where  there  has  been  a  substantial  per- 

dence  as  to  the  number  of  knots  was  formance,  but  not  necessarily  the  whole 

conflicting,  it  was  for  the  jury  to  deter-  contract  price.    There  may  be  defects 

mine   whether  such   knotty  condition  in  the  fulfillment,  of  such  a  nature  as  not 

was  a  trivial  or  material  violation  of  to  preclude  him  from  recoTering,  but  for 

the     contract.      Rush      v,      Wagner  which  the  jury  have  a  right  to  make 

(Brooklyn  City  Ct.),  12  N.  Y.  Supp.  2.  a  deduction  as  a  compensation  to  the 

In  an  action  for  work  done  under  an  employer.     Monocacy    Bridge   Co.   v. 

express  contract,  where  the  evidence  American  Iron  Bridge  Mfg.  Co.,  83  Pa. 

shows   that    the  work  was   not   done  St.  517. 

originally  in  accordance  with  the  con-  In  an  action  on  a  special  contract  for 

tract,  but  that  the  plaintiffs,  with  the  work  done  under  the  contract,  and  for 

defendant's    permission,  undertook  to  work,  labor,  and  materials  generally, 

remedy  the  defects,  until  finally  the  de-  the  defendant  may  g^ve  in  evidence  that 

fendant  expressed  himself  satisfied,  it  the  work  has  been   done  improperly, 

is   proper  to  submit  to  the  jury   the  and  not  agreeably  to  the  contract ;  and 

question    whether  the   plaintiffs    sub-  the  plaintiff  in  that  case  will  only  be 

stantially    performed    their    contract,  entitled  to  recover  the  real  value  of  the 

Boughton  V,  Smith  (Supreme  Ct.),  22  work  done  and  the  materials  supplied. 

N.  Y.  Supp.  148;  67  Hun  (N.  Y.)  652.  Chapel  r.  Hickes,  2  C.  &  M.  214;  4 

In  an  action  for  the  price  of  putting  Tyr.  43. 

a  tin  roof  on  the  defendant 's  house,  it  The  law  does  not  require  a  party  to 

appeared  conclusively  that  the  proper  pay  for  imperfect  and  defective  work 

manner  of  fastening  it   was  to  place  the  price  stipulated  for  a  perfect  struc- 

cleats  on  it  as  near  as  possible  to  the  ture;  and,  when  that  price  is  demanded, 

seams,  and  to  nail  each  cleat  with  two  will  allow  him  to  deduct  the  difference 

nails.    There  was  evidence  that  much  between  that  price  and  the  value  of  the 

of  the  work  was  not  so  done,  and  that  inferior  work,  and  also  the  amount  of 

consequently  the  roof  was  torn  off  by  any  direct  damages  flowing  from  exist- 

the   wind.     As  against   this    evidence,  ing  defects,  not  exceeding  the  demand 

two  of  the  workmen  testified  that  they  of  the  plaintiffs.    The  deduction  is  al- 

did   all   their  work  in  the  proper  man-  lowed  in  a  suit  upon  the  contract  to 

ner,  and  that,  as  far  as  they  knew,  it  was  prevent  circuity  of  action.     Florida  R. 

all  done  so;    but    there    was    another  Co.  v.  Smith,  21  Wall.  (U.S.)  255. 

workman,  who  was  not  a  witness,  and  For  defective  execution  of  a  contract, 

there   was   no   evidence  that  his  work  damages  may  be  recovered,  and  if  done 

was  properly  done.     It  was  held  that  knowingly,  it  is  such  mala  fides  as  will 

judgment  should  be  rendered  for  the  prevent    the    recovery    of    any  com- 

defendant  without  giving  the  case  to  pensation.     Wade  v.  Haycock,  25  Pa. 

the  jury.     Muth  v.  Frost,  75  Wis.  166.  St.  382. 

2.  Heckman    v.  Pinkney,  81    N.  Y.  8.  Flaherty  v.  Miner,  123  N.  Y.  3S2; 
213;  Nolan  V.  W^hitney,  80  N.  Y.  648;  Blakeslee  v.  Holt,  42  Conn.  226;  Kelly 
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In  some  instances,  where  the  cost  of  the  alterations  would  be 
very  large,  the  owner  is  allowed  to  deduct  only  the  difference  in 
the  value  of  the  work  as  constructed  and  as  planned.^ 

3.  Aooeptanoe  as  Waiver  of  Defects. — ^Where  the  employer  accepts 
the  work  and  makes  use  of  it  after  completion,  he  will  generally 

be  held  to  have  waived  defects  in  the  performance,  and  is  liable 
to  the  workman  for  its  reasonable  value,*  but  the  mere  fact  of 

V.  Bradford,  33  Vt.35;  Cor  win  v.  Wal-  A  verdict  finding  that  the  work  of 

lace,   17  Iowa  374;   Aetna  Iron,  etc.,  excavating  and  gprading  a  street  has  been 

Works  V.  Kossuth  Countj,  79  Iowa  40;  fully  completed  according  to  the  terms 

Manville  v,  McCoy,  3  Ind.  148.  of  tfie  contract,  will  not  be  disturbed 

1.  In  cases  where  only  some  addi-  where  the  evidence  shows  that  the 
tions  to  the  work  are  required  to  finish  street  committee,  after  personal  inspec- 
it  according  to  the  contract,  or  where  tion,  aided  by  their  engineer,  under 
the  defect  may  be  remedied  at  a  rea-  whose  instruction  the  work  was  done» 
sonable  expense,  it  is  proper  to  deduct  accepted  the  work  as  complete.  Cart- 
from  the  contract  price,  the  sum  it  wright  v,  Mt.  Vernon  (Supreme  Ct.)^ 
would  cost  to  complete  it,  but  where  3  N.  Y.  Supp.  296. 
it  would  be  impossible  to  make  the  The  acceptance  of  the  work  will  op- 
work  conform  to  the  contract  without  erate  as  a  waiver  of  any  objection  to 
taking  it  partially  down  and  rebuilding  the  time  of  performance.  Emerson  v, 
it  at  great  expense,  it  is  proper  to  allow  Coggswell,  16  Me.  77;  Smith  v,  Gu- 
the  contract  price  of  the  work,  deduct*  SP'^^'  4  Barb.  (N.  Y.)  614;  Lucas  v, 
ing  therefrom  the  diminution  in  value  Godwin,  3  Bing.  N.  Cas.  737. 
by  reason  of  the  deviations  from  the  In  Veazie  v,  Bangor,  51  Me.  509;  it 
contract.  Pinches  v.  Swedish  Evan-  was  said  that  the  acceptance  or  vol- 
gelical  Lutheran  Church,  55  Conn.  183.  untary  use  of  the  subject-matter  of 
And  see  White  v.  Oliver,  36  Me.  92.  the  contract  is  evidence  of  a  perform - 

8.  Harris  County  v,  Campbell,  68  ance  or  a  waiver,  though  not  conclu- 

Tex.  22;  Beswick  v,  Piatt,  140  Pa.  St  sive. 

28 ;  Katz  V,  Bedford,  77  Cal.  319;  An-  If  the  work  and  materials  are  accept- 

drews  v,  Portland,  35  Me.  475 ;  Oregon  ed   and  used   by   the  employer  he  is 

Imp.  Co.  V.  Roach,  117  N.  Y.  527;  Du-  answerable  to  the  amount  whereby  he 

hois   V.  Delaware,  etc..  Canal   Co.,  4  is  benefited,   upon  an  implied  promise 

Wend.  (N.  Y.)  285 ;  Neville  v.  Frost,  2  to  pay  for  the  value  he  has  received. 

E.    D.   Smith   (N.  Y.)   62;    Porter  v.  McKinney  v.  Springer,  3  Ind.  59;  54 

Stewart,2  Aik.<  Vt.)4i7;  Watersv.Har-  Am.  Dec.  470 ;  Thomas  v.  Ellis,  4  Ala. 

vey,  3  Houst.  (Del.)  430;   Trowbridge  108. 

V,  Barrett,  30  Wis.  661 ;  Howard  v.  Where  the  owners  of  a  wharf  con- 
Oshkosh,  37  Wis.  242 ;  Ford  v.  Smith,  tract  for  its  extension,  and  furnish  the 
25  Ga.  675 ;  Hagerstown  Presbyterian  plans  and  specifications  to  the  con- 
Church  V.  Hoopes  Artificial  Stone  Co.,  tractor,  who  builds  it  in  accordance 
66  Md.  598;  Potomac  Steamboat  Co.  v,  therewith,  and  the  owners  accept  the 
Harlan,  etc.,  Co.,  66  Md.  42 ;  Garrison  work  after  seeing  it  in  progpress  and 
V.  Dingman,  56  IlL  150 ;  Merriweather  after  it  is  done,  they  cannot  recover 
V.  Taylor,  15  Ala.  735;  Hawkins  v,  Gil-  from  the  contractor  the  money  paid 
bert,  19  Ala.  54;  Bailey  v.  Woods,  17  him  for  it  because  the  wharf  gives  way 
N.  H.  365;  Lucas  v.  Godwin,  3  Bing.  N.  afterwards.  Beswick  v.  Piatt,  140  Pa. 
Cas.  737.     And  see  Johnson  xk  Harvey,  St.  28. 

30  Md.  259;  Maysville,  etc..  Turnpike  Plaintiffs  contracted  to  cut  and  stack 

Road  Co.  V.  Waters,  6  Dana  (Ky.)  62;  lumber  for  defendants  at  two  dollars 

Zottman  v,  San  Francisco,  20  Cal.  96;  per  thousand  feet,  but  during  a  large 

81  Am.  Dec.  96;  Jewett  v.  Weston,  11  part  of  the  time  defendants  kept  an 

Me.  346.  agent  at  the  mill,   who   received  the 

Where  a  county  drainage  commis-  lumber  without  stacking.     It  was  held 

sioner  has  accepted  a  drain  he  is  es-  that  this  was  a  waiver  of  the  require- 

topped  to  deny  that  it  was  done  accord-  ment,  and  plaintiffs  could  recover  on 

ing  to  the  contract.  Cummings  v.  Pence,  the  contract  without  showing  that  they 

I  Ind.  App.  317.  stacked  the  remainder  of  the  lumber. 
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taking  possession  of  one's  own  land  upon  which  a  building  has 
been  erected,  or  permanent  erections  made,  does  not  neces- 
sarily imply  a  waiver  of  strict  performance.*     A  distinction  exists 

Bailey  v.  Knight  (Tex.  App.  1891),  17  The  fact  thata  partjr  accepts  a  hoiuc, 

S.  W.  Rep.  1063.  built  for    him    under    contract,   with 

But  part  payment  on  account  of  the  knowledge   that  all   the  conditions  of 

contract  <loes  not  of  itself  amount  to  the  contract  were  not  complied  with 

an  acceptance  of  work  not  fully  com-  in  its  erection,  does  not  amount  to  a 

pleted,  Katz  v.  Bedford,  77  Cal.  319;  waiver  of  said  conditions.     Mohney  p. 

Morrison  y.   Cummings,   26  Vt.  486;  Reed,  40   Mo.   App.    199;  Stewart  r. 

Moulton  V.  McOwen,  103  Mass.  587;  Fulton,  31  Mo.  59. 

and  if  the  one  making  the  payment  is  By  continuing  in  possession  and  us- 

unaware  that  there  is  an  insufficiency  ing  a  building  in  which  alterations  hare 

in  the  work,  he  does  not  waive  an  exact  been  made,  the  owner  does  not  waive 

performance.    Veazie    v.    Bangor,   51  a  condition  precedent  as  to  payment 

Me.  509;  Andrews  v.  Portland,  35  Me.  Gove  v.  Island  City  Mercantile,  etc., 

4.7'>;  Morrison   v,   Cummings,  26  Vt.  Co.,  16  Oregon  93;  Crane  v.  Knubel, 

486.  And  see  Petrie  v.  Grover,  39  Ind.  43  How.   Pr.  (N.   Y.  Super.  Ct.)  389. 

343;  Van   Buskirk  v.   Murden,  22  III.  But  taking  possession  and  using  a 

446;    Monroe    Female    University   v.  building  may  be  considered,  in  connec- 

Broadfield,  30  Ga.  i ;  Hartupee  z*.  ritts-  tion   with    all    the   facts  and   circum- 

^ui^S«    97   ^^-   S^-   ^^'     ^u^  ^^^  ^^^^  stances  of  the  case,  as  tending  to  show 

of  taking    possession    and    occupying  a  waiver.  Boteler  z>,  Roy,  40  Mo.  App. 

a  building,  and  afterward  making  pay-  234. 

ments  without  objection,  would  have  If  the  owner  is  satisfied  to  receive 

an  important  bearing  on  the  question  the  house,  if  not  at  the  contract  price, 

whether  the  lights  were  intentionally  at  what  it  is  reasonably  worth,  he  is 

waived.     Wildey  v.  Fractional  School  bound  to  pay  the  value  received  to  to 

Dist.  No.  I,  25    Mich.  419.    And  see  amount    not    exceeding    the    contract 

Flannery  v.  Rohrmayer,  46  Conn.  558;  price.    Becker  v,  Hecker,  9  Ind.  497. 

33  Am.  Rep.  ^6.  In  Davis  v.  Badders   (Ala.  189a),  10 

Where  a  railroad  company  contracts  So.  Rep.  422.  it  was  held  that  where  a 
for  building  its  road,  agreeing  to  pay  contract  for  a  building  is  not  entirely 
the  contractor  in  bonds  and  stock  of  performed,  but  the  owner  moves  in  be- 
the  company,  payments  to  be  made  on  fore  completion,  and  remains  in  posses- 
completion  of  each  mile  of  road,  and  sion  after  it  is  finished,  be  is  liable 
allows  the  contractor  to  work  along  for  the  labor  and  materials  on  an  im- 
the  line  without  completing  any  por-  plied  contract. 

tion,  and,  with    full    opportunity    for  AndinTaylorv.  Williams,  6  Wis. 363. 

judging  for  itself,  pays  him  on  his  own  it  was  held  that  if  a  party  enters  into 

estimates,  afterwards  taking  possession  possession   of  a  completed  house,  not 

of,  and  running  trains  on,  part  of  the  built  according  to  contract,  he  thereby 

uncompleted  road,  it  cannot  refuse  to  admits  that  it  is  of  some  value,  and  he 

allow  the  contractor  to  complete  the  must  pay    the  builder  on  a  quantum 

work,  on  the  ground  that  he  has  been  meruit.    And  see  Gouldsmith  v.  Hand, 

overpaid  on  his  estimates,  and  did  not  26  Ohio  St.  zoi. 

fully  complete  the  road  mile  by  mile,  The  acceptance  of  work  done  under 

as  agreed.  Wood  v.  Boney  (N.J.  1891),  a  non-apportionable  contract  to  erect 

21  Atl.  Rep.  574.  an  addition  to  a  building  must  be  un- 

1.  Escott  V,  White,   10  Bush   (Ky.)  equivocal,    and    cannot    be  presumed 

169;  Malbon  v,  Birney,  11   Wis.  107;  from  ordinary  acts  done  as  owner  ot 

Corwin  v.  Wallace,  17  Iowa  374;  Mit-  the  realty.     Fildew  t\  Be8ley,42  Mich, 

chell  V.  Wiscotta  Land   Co.,  3  Iowa  100 ;  36  Am.  Rep.  433. 

209;   Kilbourne  v,  Jennings,  40  Iowa  In  an  action  for  digging  a  well  under 

473;   Smith  V.   Brady,  17  N.  Y.  173;  a  contract    that  the   water  furnished 

Vanderzee  v,   Herman,  59  Hun    (N.  should    be    sufficient    for    defendant's 

Y.)  617 ;  13  N.  Y.  Supp.  164;  Munroe  stock  and  family,  where  defendant  used 

V.  Butt,  8  £1.  &  Bl.  738;  Ellis  v.  Ham-  such  well  only  to  test  its  capacity  to 

len,  3  Taunt.  52;  Reed  r.  Board  of  Ed-  afford  sufficient  water  for  the  {Mirpoae 

ucation,  4  Abb.  App.   Dec.  (N.  Y.)  24.  intended,  it  was  error  to  instruct  the 
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between  a  permanent  work  erected  on  the  land  of  the  employer 
and  a  portable  article  that  may  be  returned  to  the  maker.^  The 
acceptance  of  permanent  erections,  however,  will  operate  as  a 
waiver  of  any  right  to  object  to  the  location.*  By  accepting  the 
work  the  owner  does  not  waive  his  right  to  recoup  damages  grow- 
ing out  of  the  breach  of  contract.* 

A  contractor  relying  on  an  acceptance  of  the  work  as  a  waiver 
of  substantial  performance  must  both  plead  and  prove  it.* 

4.  Fart  Performance — a.  Generally. — Where  the  contract  is  en- 
tire and  it  appears  to  be  the  intention  of  the  parties  to  require  a 
full  performance  before  any  liability  to  pay  arises,  a  contractor 
cannot  recover   for  a  partial  performance  of  the  contract,^  but 

jury  that,  if  defendant  used  the  well  to  who  had  accepted  a  contractor's  work, 

•ny  extent,  they  should  find  for  plain-  and  settled  therefor  without  objection, 

tiff.    Grenni  v,  Hahn,  82  Wis.  93.  was  estopped   to  claim    damages    for 

1.  Hartupee  v.  Pittsburgh,    97   Pa.  noa*fulfilinient    in  the  quality  of  the 

St.  107.  materials  used. 

Where  work  and  labor  and  materials  4.  Winona  v,  Minnesota  R.  Constr. 

ha^e  been  expended  in  the  production  Co.,  37  Minn.  415. 

of  an  article  not  connected  in  any  way  B.  See  Contract,  vol.  3,    p.  916;  • 

with  property  belonging  to  the  party  Bowery  Nat.  Bank  v.  New  York,  63 

at  whose  instance  the  work  has  been  N.  Y.  336. 

done,  the  latter  is  at  liberty  to  accept  To  entitle  a  party  to  recover  for  part 

it  or  not,  and  if  he  does  accept,  such  performance  of  a  contract,  his  contract 

acceptance  is  a  waiver  of  any  defect  in  remaining  open  and  unperformed,  the 

performance.    But  where  the  work  is  circumstances  must  be  such  that  a  new 

done  on  property  of  the  other  party,  so  contract  may  be  implied  from  the  con- 

that    its   results  cannot   be  separated  duct  of  the  parties  to  pay  a  compensa- 

fiom  the    necessary    consequences  of  tion  for  the  partial  performance,  and 

ownership,  as  work  done  on  another's  the  mere  fact  that  the  partial  perform - 

house  or  farm,   the  continued  posses-  ance  is  beneficial    to  a  party   is   not 

sion  and  use  of  such  property  by  the  enough  from  which  to  imply  a  promise 

owner  is  not  a  waiver  of  any  such  de-  to  pay  for  it.    Elliott  v,  Caldwell,  43 

fense.      Yeats  v.   Ballentine,  56  Mo.  Minn.  357. 

530.  See  Conerv  v.  Noyes,  17  La.  Ann.  Where  plaintiff  agreed  to  construct 

201,  as  to  the  effect  of  the  acceptance  a  creamery  and  cold-storage  building, 

of  a  steamboat.  and  to  furnish  a  patent  deed  conveying 

S.  Where  one  party  contracts  with  the  rights  under  a  certain  patent,  he 
another  to  fix  on  a  proper  location  and  cannot  recover  on  the  contract  without 
erect  a  mill,  the  acceptance  of  the  mill  proof  that  the  deed  was  furnished,  as 
is  a  waiver  of  any  objection  to  the  that  stipulation  was  a  part  of  the  con- 
location.  Emerson  v,  Coggswell,  16  tract.  Davis  z'.  Jeffris  (S.  Dak.  1894), 
Me.  77.  58  N.  W.  Rep.  815,  928. 

S.  Adlard  v,  Muldoon,  4s  111.  193 ;  In  Sullivan  v.  Grass  Valley  Quartz 

Mitchell  V.  Wiscotta  Land  Co.,  3  Iowa  Milling,  etc.,  Co.,  77  Cal.  418,  the  de- 

309;  Wilder  V.  Fractional  School  Dist.  fendant  employed  the  plaintiff  to  do 

No.  I,  35  Mich.  419;   Trowbridge  v,  work  at  a  specified  price  per  foot,  but 

Barrett,  30  Wis.  661.  inadvertently  let  the  same  work  to  L. 

Where  the  work  and  materials  upon  on   the  same  terms,  and,  on  discovexy 

a  building  are  not  as  good  as  contracted  of  the  mistake,  arranged  with  plaintiff 

for,  the  contractor  can  only  recover  and  L.  that  they  do  the  work  together, 

their  reasonable  value,  not  exceeding  and  agreed  that,  if  plaintiff  should  find 

the  contract  price,  notwithstanding  an  other  work,  he  might    terminate  the 

acceptance  of  the  building,  unless*  it  be  contract.     It  was  held  that  he  having 

in  full  discharge  of  the  contract.    Estep  found  such  work,  and  notified  defend - 

V.  Fenton,  66  111.  467.  ant  of  the  termination,  and  defendant 

In   De  Lambre  i;.  Williams,  36  La.  having  measured  the  work  and  prom- 

Ann.  330,  it  was  held  that  an  owner  ised  to  pay,  could  not  object  that  the 
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otherwise  he  can  recover  the  agreed  price  less  the  amount  required 
to  carry  the  work  to  completion.* 

contract  was  entirCf  and  that  there  was  for  the  work,  to  be  paid  from  time  to 

not  a  complete  performance.  time  as  the  work  progresses,  at  the 

1.  Wells  V,  Board  of  Education,  78  prices  fixed  and  estimates  of  work  done 

Mich.  260;  Behav.  Ottenberg,  6Mackey  made  by  an  engineer,  the  contract  is 

<D.  C.)348;Scofieldv.Graw,63  Vt.  283.  entire.     The    provision   for  payments 

In  Bush  V,  Jones,  2  Tenn.  Ch.  190;  from  time  to  time  as  the  work  pro- 
Wolf  V.  Gerr,  43  Iowa  339,  it  was  said  gresses  does  not  make  it  seTerable. 
to  be  the  settled  law  of  those  states  that  Cox  v.  Western  Pacific  R.  Co.,  44 
a  person  who  performs  work  and  fur-  Cal.  18. 

nishes  material  under  a  special  agree-  A  contract  for  the  digging  of  an  ar- 

tnent  maj  recover  compensation  for  a  tesian   well,  which,  in  express   terms, 

partial  performance,  equal  to,  and  lim-  provides   that  the  contractor  shall  be 

ited  by,  the  value  of  the  benefit  con-  entitled  to  be  paid  for  work  done  there- 

ferred ;  in  estimating  which,  the  dam-  under  "only  on  the  completion  of  the 

ages  sustained  by  the  failure  to  perform  whole  work,"    is   an    entire  contract 

according  to  contract  must  be  taken  Simonds  v.  Pearce,  31  Fed.  Rep.  137, 

into  consideration.  And  in  Linnenkohl  A  contract  to  deliver  a  certain  quan- 

t;.  Winkelmeyer,  54M0.  App.57o,itwa8  tity  of  timber  at  so  much  per  foot,  to 

held  that  a  party  who  had  performed  be  inspected,  and  to  be  delivered  as 

work  of  value  under  a  buildine  con-  fast  as  water  will   permit,  and  to  be 

tract  could  maintain  an  action  oiquan-  completed  not  later  than  a  time  speci- 

ium  meruit  therefor,  notwithstanding  fied,  payment  cash  on  handling  specifi- 

that  he  had  failed,  without  justification,  cations,  is  an  entire  and  not  a  severable 

to  complete  his  contract;  nor  would  agreement  Stokes t^.  Baars,  18  Fla. 656. 

such  right  of  action  be  affected  by  a  Severable  Oontraeto. — A  contract  for 

provision  of  the  contract  that  his  com-  work  consisting  of  separate  items,  the 

pensation  should  be    payable  on  the  price  being  apportioned  to  each  item  or 

completion  of  the  work  and  its  accept-  left  to  implication  of  law,  is  severable, 

■ance  by  the  architect.  So,  also,  if  the  price  is  clearly  appor- 

Death  of  Ck)ntractor. — If  a  building  tionable  to  the  several  parte  of  what  is 

contract  has   been    dissolved    by   the  to  be  performed,  though  this  be  single 

•death  of  the  contractor,  and  the  pro-  and  entire.    Dibol  v.  Minott,9lowa403. 

prietor  accepts  the  work  done  and  ma-  The   plaintiff   agreed    to    bore    five 

terials  furnished,  he  must  account  to  wells  for  the  defendant  at  one  dollar 

the  heirs  for  their  value  in  the  pnopor-  per  foot,  and  to  furnish  pipe  at  thirty - 

tion  such  value  bears  to  the  price  agreed  five    cente   per  foot,   and   pumps  and 

upon  for  the  construction  of  the  entire  other  appliances  at  prices  specified  for 

building.    Thomas  v,  L'Hote,  22  La.  each    separately.      It    was    stipulated 

Ann.  73.  that,  "in  case  of  failure  to  get  a  good 

Bate  of  Recovary. — Where  there  has  supply  of  water/'  plaintiff  should  have 
been  only  a  part  performance  of  a  spe-  '*no  pay.''  It  was  held  that  the  agree- 
cial  contract  for  work  at  a  specified  price,  ment  was  not  an  entire  one,  and  that 
the  recovery  on  a  quantum  meruit  (if  by  failure  to  get  a  good  supply  of 
any)  cannot  be  at  a  higher  rate  than  water  from  one  of  the  wells  the  plain- 
that  stipulated ;  and  defendant  is  en-  tiff  did  not  forfeit  his  right  to  pay- 
titled  to  offset  his  damages  by  reason  ment  for  the  rest.  Spear  v.  Snider,  29 
of  breach  of  contract  on  plaintifTs  part.  Minn.  463. 
Bishop  V.  Price,  24  Wis.  480.  A  contract  to  repair  a  vessel  is  not 

Ent^  Ck)ntraota. — A    contract  may  entire,  and  a  recovery  can  be  had  al- 

be  entire  although  payments  are  to  be  though  the  whole  of  the  work  has  not 

made   periodically  as   the   work   pro-  been  performed.    Baeder  v,  Carnie,  44 

fresses.  Q^igley  v,  De  Haas,  82  Pa.  N.  J.  L.  208. 
t.  267.  Where  one  contracted  to  build  a 
If  a  contractor  agrees  with  a  rail-  railroad  to  be  paid  for  by  installments 
road  company  to  grade  a  section  of  its  as  the  work  advanced,  the  contract  was 
road,  and  do  all  necessary  to  make  the  held  not  entire,  and  the  contractor  en- 
road  ready  for  the  cross-ties  and  iron  titled  to  recover  a  ratable  portion  of 
equipments,  and  to  receive  a  fixed  sum  the  contract  price,  according  to  the 
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b.  Employer  Preventing  Performance.— Where  the  com- 
pletion of  the  contract  is  prevented  by  the  employer,  the  con- 
tractor may  treat  it  as  rescinded  and  recover  as  upon  a  quantum 
meruit  the  value  of  the  services  performed,  irrespective  of  the 
rate  of  compensation  specified  in  the  contract,*  together  with  any 

amount  of  work  done  whenever  the  48,  and  Koon  v.Greenman,  7  Wend.  (N. 

contract  might  be  abandoned.     Wright  Y.)    121,   where  it  was  held  that  he 

V.  Petrie,  I  Smed.  &  M.Ch.  (Miss.)  S2.  could   onhr   recover  according  to  the 

1.  Blood  V,  Enos,  12  Vt.  625 ;  36  Am.  rate  specified  in  the  contract     See  also 

Dec.  363;  Derby  v.  Johnson,  21    Vt.  Rathbun  v.  Thurston  County,  8  Wash. 

17 ;  Bonnet  v,  Glattfeldt,  120  111.  166 ;  238,  where  it  was  held  that  in  an  action 

Guerdon  v.  Corbett,  87  111.  272;  Ray-  on   a   special  contract,  plaintiff's  tes- 

burn  V.  Comstock,  80  Mich.  448 ;  Joyce  timony  that  he  was  not  permitted  to 

V.  White,  95  Cal.  236;  Remy  v.  Olds,  do  the  work,  justified  a  finding  against 

88  Cal.  537;  Ross  Road  Mach.  Co.  v,  him. 

Forbus,  23  N.  Y.  Wkly.  L.  Bull.  217;  If  the  employer  either  prevents  the 

Powers  v.  Hogan,  12  Daly  (N.  Y.)  444;  contractor  from  completing  the  work, 

Byron  v.  New  York,  54  N.  Y.  Super,  or  refuses  to  permit  him  to  complete  it 

Ct.  41 1 ;  Niblo  v,  Biusse,  3  Abb.  App.  except  on  such  conditions  as  he  has  no 

Dec.  (N.  Y.)  375 ;  Highton  v,  Dessau  right  to  impose,  he  may  recover  the 

(C.   Pl.)i   19  N.   Y.  Supp.   395;  Mc-  price  of  the  work  actually  done.  Clark 

Master  v.  State,  108  N.  Y.  542 ;  Sim-  v,  Franklin,  7  Leigh  ( Va.)  i. 

mons  V,  Lawrence  Duck  Co.,  133  Mass.  In  Jones  v,  Judd,  4  N.  Y.  411,  it  is 

298;  Ford  V,  Burchard,  130  Mass.  424;  said  that  where  the  completion  of  a  job 

Bassett  v.  Sanborn,  9  Cush.  (Mass.)  is  arrested  by  the  act  or  omission  of  the 

58 ;    Kelly  v.  Rowane,  33   Mo.   App.  party  for  whom  the  work  is  done,  the 

440;    Park   V.  Kitchen,    i    Mo.    App.  contractor  has  an  election  to  treat  the 

357 )    McCullough   v.   Baker,   47    Mo.  contract  as  rescinded,  and  recover  on  a 

401;  Ahern  v,  Boyce,  19  Mo.  App.  552 ;  quantum  meruit  the  value  of  his  labor, 

Caldwell    v.  Myers,    2   S.   Dak.  506;  or  he  may  sue  upon  the  agreement  and 

Heaver  v,  Lanahan,  74  Md.  493 ;  Hall  recover  for  the  work  completed  at  the 

V.   Rupley,  10   Pa.   St.   231 ;   Potts  v,  stipulated  price,  and  the  loss  in  profits 

Point  Pleasant  Land  Co.,  49  N.  J.  L^  or  otherwise  sustained  by  the  interrup- 

411;  Wright  V,  Haskell,  45  Me.  489;  tion.     In  this  case  a  subcontractor  was 

Cook  V,  Hamilton  County,  6  McLean  prevented   from    completing   his  con- 

(U.  S.)  612 ;  EUithorpe  Air-Brake  Co.  tract  to  perform  a  portion  of  the  work 

V.  Sire,  41  Fed.  Rep.  662 ;  Roberts  v.  in  constructing  a  canal  by  the  work  be- 

Bury  Imp.  Com'rs,  L.  R.,  5  C.  P.  311.  ing  stopped  by  the  state  oflScers  and 

And  see  Wise  v.  Chaney,  6  111.  562 ;  the  original  contract  terminated  by  the 

Gilber,   etc.,   Mfg.  Co.  v.  Butler,  146  legislature,  and  he  was  held  entitled  to 

Mass.  82;  Tone  V.  Doelger,  6  Robt.  (N.  recover  the   price  agreed  on  for  the 

Y.)  251 ;  Gallagher  v.  Nichols,  60  N.  work  actually  performed. 

Y.438;  Curnan  v,  Delaware,etc.,R.Co.,  Where  a  person  employed  to  move  a 

it8  N.  Y. 480;  Sheldon  t;.Caples( Tex.  building  and  place  it  upon   a  certain 

Civ.  App.  1894),  26  S.  W.  Rep.  330.  city  lot  is  prevented  by  the  city  from 

When  the  party  for  whom  the  serv-  fulfilling  his  contract,  because  no  per- 
ice  is  to  be  rendered,  willfully  delays  mission  to  place  the  buildings  on  said 
and  embarrasses  the  performance  of  lot  has  been  obtained  from  the  city  of- 
the  contract  by  the  other  party,  who  ficers,  he  is,  nevertheless,  entitled  to  re- 
endeavors  to  complete  it,  and  who  is  cover  for  the  services  actually  rendered 
finally  compelled  to  abandon  the  work,  by  him  in  attempting  to  move  the  build- 
the  rule  that  the  special  contract  must  ing.  Theobald  ti.  Burleigh  (N.  H.  1891), 
control  the  rate  of  compensation  no  23  Atl.  Rep.  367.  But  if  the  contractor 
longer  prevails,  and  the  party  is  en-  is  prevented  from  proceeding  by  the 
titled  to  the  actual  value  of  his  serv-  want  of  a  license  from  the  public  au- 
ices,  even  though  it  is  in  excess  of  the  thorities,  he  cannot  pay  the  expense  of 
measure  of  damages  fixed  by  the  con-  the  license  and  recover  it  from  the 
tract.  Doughty  v.  O'Donnell,  4  Daly  employer  without  the  latter's  request. 
(N.  Y.)  60.  Thorp  v,  Ross,  4  Abb.  App.  Dec.  (N. 

But  see  Clark  v,  Scanlan,  33  111.  App.  Y.)  416. 
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damages  he  may  have  sustained  by  such  action,^  and  need  not 

In  Cargain  v,  Everett,62  Hun  (N.  Y.)  tracts,  it  appeared  that  deiendante  had 

630,  the  plaintiff  agreed  to  paint  a  house  refused  to  permit  plaintiff  to  cooiplete 

for  defendant-  for  one  hundred  dollars,  the  work,    it  was  held  that  questions 

material  to  be  supplied  by  the  defend-  as    to    the    time  defendant  expended 

ant.     When    the  work   was    partially  in  supervising  the  completion  of  the 

done  the  material  gave  out,  and  defend-  work,  or  its  value,  introduced  with  the 

ant  neglected  to  supply  more,  and  it  view  of  sustaining- a  counterclaim  for 

was  hekl  that  the  plaintiff  was  entitled  the  same,  were  inadmissible.    Stone  v. 

to  recover  a  fer  diem  compensation  Assip  (Brooklyn  City  Ct.)»  16  N.  Y. 

for  the  work  done.  Supp.  441. 

Where  the  special  contract  is  in  ex-  A  charge  that  if  there  were  a  specific 

istence  and  open,  the  contractor  can-  contract  to  perform  certain  latmr,  and 

not    sue  on  a    quantum    meruit^  but  defendants  failed  to  perform  their  part 

wiieve  the  employer  prevents  perform-  of  it,  plaintiff  would  be  entitled  to  the 

ance,  the  contractor  may  treat  the  con-  contract  price  for  the  work  done;  that, 

tract  as  abandoned.     Planche  v.  Col-  if  plaintiff  hiiled  of  his  own  fiaolt,  he 

burn,  8  Bing.  14;  21  £.  C.  L.  203.  would  still  be  entitled  in  the  same  way. 

Where  the  employer  prevented  the  but  would  also  be  liable  for  any  sum 
plaintiff  from  compietine  his  contract  defendants  would  have  to  pay  in  ex- 
to  put  in  an  elevator,  the  latter  was  oeas  thereof  to  have  it  completed ;  and 
allowed  to  recover  the  value  of  his  that,  if  there  were  no  contract,  plain- 
work  and  materials,  Ellithorpe  Air-  tiff  would  be  entitled  upon  a  qmmuhtm 
Brake  Co.  v.  Sire,  ^.i  Fed.  Rep.  662 ;  meruit^  was  held  correct  In  Gastlin  v. 
and  where  the  completion  of  a  contract  Weeks,  2  Ind.  App.  232.  See  Yar- 
to  remove  a  building  was  prevented  by  borough  v,  Davis  (Tex.  App.  1801 ),  15 
the  ftiilure  of  the  employer  to  secure  a  S.  W.  Rep.  713,  where  the  evidence 
permit,  the  contractor  recovered  the  was  held  insufficient  to  susiMn  a  ver- 
value  of  his  services.  Theobald  v.  Bur-  diet  for  the  contractor, 
leigh  (N.  H.  1891),  23  Atl.  Rep.  367.  1.  Derby    f.    Johnson,    21    Vt    17; 

Where  a  party  abandons  his  contract  Black     v,    Woodrow,     39    Md.    194; 

in  pursuance  of  notice   from   his  em-  Roberts  v.  Bury  Imp.  Com'rs,  L.  R^  5 

ployer,  and  seeks  other  employment,  C.  P.  311. 

he  cannot  be  forced  to  abandon  such  .     See  Dunn  v.  Barton,  40  Minn.  415, 

employment    by   a  subsequent   notice  where  the  findings  as  to  damages  were 

from  nis  employer  to  proceed  to  per-  held  insufficient  and  a  judgment  based 

form   the  first  contract.     Raybum  v,  thereon  not  sustained. 

Comstock,  80  Mich.  448.  But  where  the  contract  provides  that 

In  Gastlin  t\  Weeks,  2  Ind.  App.  222,  a  suspension  of  the  contract  by  the 
the  plaintiff  contracted  to  clear  and  employer  shall  give  the  contractor  no 
gradeacertain  tract  at  so  much  per  acre,  claim  for  damages,  a  suspension,  in 
After  part  performance,  the  parties  dis-  good  faith,  will  not  relieve  the  con- 
agreed  as  to  the  contract,  and  defend-  tractor  from  his  undertaking.  Snell  v. 
ants  refused  to  pay  for  the  work,  unless  Brown,  71  111.  133. 
plaintiff  would  perform  it  according  to  Where  an  agreement  between  D  and 
their  interpretation.  It  was  held  that  £  stipulates  that  E  is  to  do  certain 
when  the  work  had  been  accepted  plain-  work  on  D*6  house,  who  is  to  furnish 
tiff  was  entitled  to  prove  under  a  quau'  the  materials,  and  the  work  is  com- 
tum  meruit  that  it  was  worth  more  than  menced,  but  suspended  through  failure 
the  contract  price.  of  materials,  and  £  leaves  work  promis- 

In  Curlee  v,  Reiger,  45  111.  App.  544,  ing  to  return  and  complete  the  job  as 
the  plaintiff  contracted  to  work  for  de-  soon  as  D  shall  notify  him  that  he  has 
fendant  for  a  certain  time  for  a  certain  materials  ready,  such  notice  is  tneflec- 
price.  He  left  work  with  defendant's  tual  to  support  an  action  for  breach  of 
consent,  and  when  he  returned  was  told  contract,  unless,  in  fact,  D  had  the 
to  go  home,  and  when  wanted  he  would  materials  ready;  but  E  vrould  not  be 
be  notified.  He  held  himself  in  readi-  entitled  to  recover  the  whole  contract 
ness  to  return  to  work,  but  received  no  price,  on  D's  foiling  -io  supply  mate- 
notice  from  defendant,  and  it  was  held  rials,  but  only  damages  for  loss  of  the 
that  full  performance  was  waived.  job,  loss  of  other  work,  etc.;  and  where 

Where,  in  an  action  on  building  con-  the  contract  price  has  been  paid  inad- 
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prove  readiness  and  ability  on  his  part  to  perform.^  The  fact 
that  the  employer  afterwards  gives  the  contractor  notice  to  pro- 
ceed with  the  work  does  not  affect  his  right  to  recover.* 

vance,  he  Is  not  entitled  to  retain  it  v.  New  York,  etc.,  Cement  Co.,  X19  N. 

after  abandonment  of  the  contract  for  Y.  348. 

such  breach,  but  only  go  much  as  will  BflteiiM.  —  In  an  action  by  a  con- 
indemnify  him  in  damages.  Hood  v,  tractor  for  the  balance  due  on  a  con- 
Raines,  19  Tex.  400.  tract  to  build  a  house,  which  he  was  not 

Plaintins  contracted  to  cut  and  re-  allowed  to  complete,  evidence  that  he 
move  a  quantity  of  wood  from  grounds  had  bought  material  which,  by  reason 
to  be  used  by  defendants  as  a  reservoir,  of  its  design,  could  not  be  used  any- 
agreeing  to  accept  the  wood  in  part  where  else,  and  had  therefore  been  com- 
payment  for  their  undertaking.  The  pelled  to  sell  it  at  a  loss,  is  admissible, 
whole  of  the  work  was  to  be  completed  Wells  v.  Board  of  Education,  76  Mich, 
on  or  before  November  i,  1889.   Plain-  260. 

tiffs  sued  to  recover  the  value  of  cord-  Maaavrt  of  Wamatia. — ^The  contract 
wood  lost,  and  increased  cost  in  clear-  price  for  the  whole  work — a  job  of  hay 
lag  the  land  by  reason  of  defendants  pressing"— was  held  to  be  the  true  meas- 
prematnrely  flooding  the  same,  and  it  ure  of  damages,  where,  through  de- 
was  held  that  the  defendants  had  no  fendant's  fault,  the  plaintiff  had  been 
right  to  interfere  with  plaintiffs'  per-  prevented  from  full  performance,  and 
formance  of  their  contract  by  flooding  put  to  the  same  expense  In  time  and 
the  ground  before  the  end  of  the  pre-  monev  as  if  be  had  fully  performed, 
scribed  time,  and  were  liable  to  the  Woocl  v,  Schettler,  2%  Wu.  501. 
plaintiffs  for  the  damages  caused  them  In  Meyer  v.  Hallock,  2  Root.  (N.  Y.) 
thereby.  Pennell  v.  New  York  (Super.  284,  it  was  held  that  the  measure  of 
Ct.),  14  N.  Y.  Supp.  376.  damages  should  be  determined  by  the 

Where  a  water  company  contracted  price  fixed  In  the  original  contract, 
for  work  to  be  done,  and  afterwards,  PfaapaoUff  ProAta. — The  contractor 
because  of  a  rise  in  the  river  and  dan-  cannot  recover  for  prospective  profits, 
ger  to  some  of  its  buildings,  it  desired  to  unless  he  is  absolutely  prohibited  by 
stop  the  work,  it  could  do  so  only  sub-  some  act  or  omission  of  the  employer 
ject  to  liability  for  any  injury  thereby  from  completing  his  part  of  the*  con- 
done to  the  other  party,  vicksburg  tract.  Christian  County  v,  Overholt^ 
Water  Supply  Co.  v.  Crorman  (Miss.  18  III.  323. 
1892),  XI  So.  Rep.  680.  In  Nourse  v.  U.  S.,  35  Ct.  of  CI.  7,. 

In  an  action  for  a  breach  of  contract  the  plaintiff  contracted  with  the  gov- 
in  refusing  to  permit  the  plaintiffs  to  emment  for  the  conversion  of  smooth- 
complete  a  tunnel  they  had  agreed  to  bore  into  rifled  cannon.  Work  on  the 
construct  for  the  defendant,  it  appeared  contract  was  suspended  by  order  of  the 
that,  with  the  plaintiffs'  consent,  work  government,  and  a  supplementary  con- 
thereon  was  suspended  for  a  period  as  tract  was  entered  into,  compensating 
to  the  proposed  length  of  which  the  the  contractor  for  the  work  already 
evidence  was  conflicting ;  but,  on  Feb-  done,  and  allowing  him  to  have  the 
ruary  nth  following,  the  plaintiffs  wrote  completion  of  the  contract,  if  the  gov- 
to  the  defendant,  asking  whether  they  emment  should  decide  to  have  it  done, 
were  to  be  allowed  to  complete  the  Several  years  after,  the  plaintiff  brought 
work.  The  defendant's  notification  in  suit  to  recover  for  damages  sustained 
reply  thereto,  that  the  plaintiffs  might  by  not  beine  permitted  to  complete  the 
begin  work,  was  not  given  until  the  19th  work,  and  it  was  held  that  such  sup- 
of  the  same  month,  and  the  plaintiffs  piemen tary  contract  did  not  supersede 
refused  to  do  so,  unless  compensated  the  original,  but  kept  italive,  and  that  he 
for  the  unreasonable  suspension  of  the  was  entitled  to  the  profits  he  would  have 
work,  having  in  the  meantime  secured  realized  under  the  original  agreement, 
other  employment.  It  was  held  that  1.  Howell  v.  Gould,  2  Abb.  App» 
the  plaintiffs'  letter  was  a  waiver  of  Dec.  (N.  Y.)  418. 
the  defendant's  acts  or  omissions  prior  3.  Raylnirn  v.  Comstock,  80  Mich, 
thereto,  and  it  is  a  question  for  the  jury  448.  In  this  case  the  contractor  had  in 
whether  the  defendant's  delay  in  an-  the  meantime  employed  all  his  means 
swering  it  was  unreasonable.    Sullivan  and  teams  under  another  contract 
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Where  the  employer,  prior  to  the  commencement  of  the  work, 
refuses  to  carry  out  the  contract,  the  contractor  cannot  proceed 
with  the  work  and  recover  the  contract  price,  but  must  leave  mat- 
ters as  they  stand  and  sue  for  a  breach  of  contract.^ 

c.  Destruction  of  Work.— One  contracting  to  furnish  the 
materials  and  labor,  and  construct  an  entire  work,  is  not  excused 
from  the  performance  of  the  contract  by  the  destruction  of  the 
work,  whether  from  his  own  negligence  or  unavoidable  accident, 
and  not  only  can  he  recover  nothing  for  the  value  of  his  labor  and 
materials,*  but  is  liable  to  an  action  by  the  employer  for  money 

The  suspension  of  work  by  the  party  R.,  2  C.  P.  651.  And  see  Anglo- Egyp- 
for  whom  it  was  to  be  done,  until  after  tian  Nav.  Co.  v,  Rennie,  L.  R.,  10  C.  P. 
the  time  when  the  work  was  to  be  com-  271;  44  L.  J.  C.  P.  130. 
pleted,  releases  the  other  parties  from  Where  one  contracts  to  build  an 
obligation  to  complete  the  work  under  addition  to  a  house,  and  both  the  house 
the  contract,  and  puts  an  end  thereto ;  and  addition  are  destroyed  by  fire  be- 
but  the  party  thus  suspending  the  con-  fore  the  work  is  completed,  the  con- 
tract is  liable  for  a  breach  of  it.  Kugler  tractor  cannot  recover  for  the  work 
V.  Wiseman,  20  Ohio  361.             *  done  and  materials  furnished.     Fildew 

1.  In  McGregor  v.  Ross,  96  Mich.  103,  v,  Besley,  42  Mich.  100;  36  Am.  Rep. 
it  was  held,  where  the  employer  first  433.  And  if  one  contracts  to  erect  a 
broke  the  contract,  that  the  contractor  building  upon  a  certain  lot,  and  by  rea- 
could  not  perform  so  much  of  it  as  he  son  of  a  latent  defect  in  the  soil  the 
saw  fit,  and  recover  the  value  of  the  building  falls  down  before  it  is  corn- 
work  he  did,  but  must  either  abandon  pleted,the  loss  falls  upon  the  contractor, 
the  contract  altogether,  and  sue  for  the  School  Trustees  v,  Bennett,  27  N.  J.  L. 
work  already  done,  and  damages  for  the  513;  Ingle  v.  Jones,  2  Wall.  (U.  S.)  i ; 
breach,  or  continue,  under  the  contract,  Stees  v.  Leonard,  20  Minn.  494. 
to  do  as  much  work  as  he  was  permitted  The  loss  falls  on  the  contractor  if  the 
to  do,  and  recover  damages  for  the  building  is  destroyed  before  completion 
interruption.  and  delivery  to  the  owner,  unless  the 

Where  a  person  contracts  to  do  a  latter  accepts  the  house  when  nearly 
certain  amount  of  work,  at  a  stipulated  but  not  entirely  completed.  Galyon 
price,  upon  materials  to  be  furnished  by  v.  Ketchen,  85  Tenn.  55. 
his  employer  within  a  specified  time,  Where  there  is  no  provision  in  a 
and  is  ready  and  willing  to  perform,  building  contract  against  accident  or 
but  is  prevented  by  the  failure  of  the  .inevitable  necessity,  the  contractor  can- 
employer  to  furnish  materials  as  prom-  not  recover  a  sum  retained  by  the 
ised,  he  is  entitled  to  only  compensatory  owner  as  security  for  the  faithful  com- 
damages.  And  if,  during  such  time,  he  pletion  of  the  work,  though  the  house, 
was  offered  other  employment  of  the  when  nearly  completed,  was  destroyed 
same  kind,  he  cannot  claim  the  amount  by  fire  without  the  contractor's  fault, 
of  profits  he  would  have  had  if  the  Cutcliff  v.  Mc Anally,  88  Ala.  507. 
contract  had  been  fully  performed  by  One  who  contracts  to  build  a  house, 
both  parties.  Heavilon  v,  Kramer,  31  the  last  installment  of  the  cost  to  be  paid 
Ind.  241.  him  **  on  completion  of  the  work,"  can- 

3.  Eaton  v.  Joint  School  Dist.  No.  3,  not  claim  such  installment  if  the  house 
23  Wis.  374 ;  Partridge  v.  Forsyth,  29  was  destroyed  by  fire  before  the  second 
Ala.  200;  Drake  v,  Goree,  22  Ala.  409;  coat  of  paint  was  on  the  house,  all  the 
Brumby  v.  Smith,  3  Ala.  123;  Clark  v,  doors  hung,  the  fastenings  put  on  the 
Busse,  82  III.  515 ;  Fildew  v.  Besley,  42  front  doors  and  windows,  or  the  build- 
Mich.  100 ;  36  Am.  Rep.  433 ;  Weis  v,  ing  delivered  to  the  owner.  Clark  r. 
Devlin,  67  Tex.  507;  Stover  v,  Allen,  i  Collier,  100  Cal.  256, 
Heisk.  (Tenn.)  486;  Galyon  v.  Ketchen,  The  plaintiffs  contracted  with  the 
85  Tenn.  55;  Parker  v.  Scott,  82  Iowa  defendant  to  erect  machinery  upon  his 
266 ;  Newman  Lumber  Co.  v.  Purdum,  buildings  and  premises,  and  in  his  oc* 
41  Ohio  St.  373;  Lawing  v,  Rintles,  97  cupation,  for  a  specified  sum,  and  to 
N.  Car.    350 ;  Appleby  v,  Myers,  L.  keep  the  whole  in  order  under  fair  wear 
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advanced  upon  the  contract,^  and  for  damages  for  its  non-per- 
formance.' But  this  rule  can  have  no  application  to  a  subcon- 
tractor, who  has  simply  undertaken  to  do  a  distinct  portion  of  the 
work,  and,  where  he  has  substantially  performed  all  the  work  his 
contract  calls  for,  he  can  recover  therefor  from  the  principal  con- 
tractor, notwithstanding  the  destruction  of  the  building  before  the 
entire  work  is  completed.*  So,  also,  where  one  contracts  to  do  a 
specific  portion  of  the  work,  such  as  the  carpenter  work  in  the 

and  tear  for  two  years.   When  the  ma-  ber  was  furnished  by  M.  and  prepared 

chinery  was  only  partly  erected,  a  fire  and  placed  in  the  building,  which  was 

accidentally  broke  out  in  the  buildings,  duly  completed  and  paid  for.    Upon  an 

and,  without  any  fault  by  either  party,  action  being  afterwards  brought  by  E. 

destroyed  both  the  buildings  and  ma-  for  the  value  of   his  work  and  labor 

chinery   then    erect   thereon.     It  was  upon  the  lumber  destroyed,  it  was  held 

held  that  the  plaintiffs  were  not  enti-  thathe  was  not  entitled  to  demand  pay - 

tied  to  recoyer  anything  in  respect  of  ment  for  any  carpenter  work  until  the 

any  portion  of  the   machinery   which  same  was  put  into  the  dwelling;  that  the 

had  been  erected  and  destroyed,  as  the  fact  that  M.  had  received  the  amount  of 

whole  work  contracted  to  be  done  by  the  insurance  upon  the  lumber  did  not 

them  had  not  been  completed.   Hughes  render  him  liable  to  £.  on  account  for 

V.  Lenny,  5  M.  &  W.  183 ;  2  H.  &  H.  13.  money  had  and  received ;  and  that  E. 

Where    a    contract    for    erecting   a  had  also  an  insurable  interest  in  the 

building  provides  that  payment  shall  lumber  as  bailee,  to  the  value  of  his 

be  made  in  installments,  as  successive  work  done  upon  it,  and,  having  failed  to 

portions  of  the  work  are  completed,  if  effect  an  insurance  thereon,  must  bear 

the  building  is  destroyed  by  inevitable  the  loss.     Eichelberger  v.  Miller,  20 

accident  before  finished,  the  builder  is  Md.  333. 

entitled  to  be  paid  such  installments  as  1.  Tompkins  v,  Dudley,  35  N.  Y.  372; 

have  been  fully  earned ;  but  he  cannot  83  Am.  Dec.  349 ;  Trenton  v.  Bennett, 

claim  any  portion  of  the  next  install-  37  N.  J.  L.  513;  Butterfield  t;.  Byron, 

ment  not  fully  earned.     Richardson  v,  157  Mass.  517. 

Shaw,  X  Mo.  App.  234.  It  is  immaterial  that,  by  the  terms  of 

In  Appleby  v,  Myers,  L.  R.,  2  C.  P.  the  contract,  payment  is  to  be  made  in 

651,  the  plaintiffs   had   contracted  to  installments  as  the  work   progresses, 

erect  certain  machinery  on  the  defend-  School  Trustees  v.  Bennett,  27  N.  }. 

ant's  premises,  at  specific  prices  for  L.  513. 

particular  portions,  and  to  keep  it  in  The  payments  are  mere  advances 
repair  for  two  years,  the  price  to  be  on  account  of  the  entire  sum.  Butter- 
paid  upon  completion  of  the  whole,  field  v,  Byron,  153  Mass.  517. 
After  some  portions  of  the  work'  had  2.  Tompkins  v,  Dudley,  35  N.  Y. 
been  finished  and  others  were  in  the  272;  82  Am.  Dec.  349;  Stees  v,  Leon- 
course  of  completion,  the  premises,  with  ard,  20  Minn.  494;  School  Dist.  No.  i 
all  the  machinery  and  materials  there-  v.  Dauchy,  35  Conn.  530;  Adams  v. 
on,  were  destroyed  by  fire,  and  it  was  Nichols,  19  Pick.  (Mass.)  375;  31  Am. 
held  that  both  parties  were  excused  Dec.  137.  This  last  case  was  an  action 
from  further  performance,  but  that  the  upon  a  penal  bond  conditioned  to  per- 
plaintiffs  were  not  entitled  to  sue  in  form  the  contract, 
respect  of  those  portions  of  the  work  In  School  Trustees  v,  Bennett,  37  N. 
which  had  been  completed,  whether  J.  L.  513,  Whelpley,  J.,  said:  "  No  rule 
the  materials  used  had  become  the  of  law  is  more  firmly  established  by  a 
property  of  the  defendant  or  not.  long  train  of  decisions  than  this,  that 

£.  agreed  with  M.  to  do  all  the  car-  where  a   party,  by  his  own  contract, 

penter's  work  upon  his  dwelling  at  a  creates  a  duty  or  charge  upon  himself, 

stipulated  rate ;    the  lumber  was  fur-  he  is  bound  to  make  it  good  if  he  may, 

nished  by  M.,  sent  to  the  workshop  of  notwithstanding  any  accident  by  inevi- 

£.,  and  there  prepared  to  be  put  into  table  necessity,  because  he  might  have 

the  house,  when  it  was   destroyed  by  provided  against  it  by  his  contract." 

fire.    The   lumber  destroyed   was  in-  8.  Clark    v.    Busse,    82     111.    515; 

sured  in  the  name  of  M.    Other  lum-  Schwartz  v,  Saunders,  46  111.  18. 
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erection  of  a  building,  which  he  completes  before  the  work  is 
entirely  completed  by  the  other  contractors,  and  it  is  destroyed^ 
he  may  recover.* 

Where  work  is  to  be  done  upon  a  building  which  is  not  wholly 
the  property  of,  or  in  the  control  of,  the  contractor,  or  for  which 
he  is  not  solely  accountable,  as  where  repairs  are  to  be  made,  or 
he  is  to  do  only  certain  portions  of  the  work,  the  agreement  upon 
both  sides  is  upon  the  implied  condition  that  the  building  shall 
continue  in  existence,  and  its  destruction  without  the  fault  of 
either  party  will  excuse  performance,  leaving  to  neither  party 
the  right  of  recovery  of  damages  against  the  other,*  and  the  con- 
tractor may  recover  for  the  work  and  labor  performed  under 
the  contract.'     So,  also,  if  the  work  is  destroyed  through  the 

1.  In  Garretty  t>.  Brazell,  34  Iowa  362 ;  Wells  v.  Calnan,  107  Man.  517; 
100,  the  pleintrn  contracted  to  do  the  Ha3*ne8  v.  Second  Baptist  Church,  8& 
carpenter  work  in  the  erection  of  a  Mo.  285 ;  57  Am.  Rep.  413.  And  see 
building  and  furnish  the  materials  Appleby  v,  Mjers,  L.  R.,  2  C.  P.  651; 
therefor.  Having  performed  all  the  Gilbert,  etc.,  Mfg.  Co.  v.  Butler,  146 
work  except  a  minor  part  which  was  Mass.  83;  Schwartz  v.  Daegli]ig,55  111. 
to  be  done  after  the  plastering,  the  342;  Whelan  v.  Anoonia  Clock  Co.,  27 
building  was  turned  over  to  the  em-  Hun  (N.  Y.)  557;  Wilson  v.  Knott,  3 
plojer  for  that  purpose,  and  while  thus  Humph.  (Tenn.)  473. 

in  his  possession  was  blown  down,  and  In  Schwartz  v.  Saunders,  46  111.  18, 

it  was  held  that  as  he  had  performed  a  distinction  is  drawn  between  a  case 

his  work  in  a  workmanlike  manner,  he  where  one  contracts  to  erect  an  entire 

was  entitled  to  recover  therefor,  and  building  and  where  he  merely  coBtracts 

that  the  loss  resulting  from  the  acci-  to  do  a  certain  portion  of  the  workf 

dent  fell  upon  the  owner.  and  hence,  where  one  contracted  to  do 

But  the  contractor  cannot  recover  the  carpenter  work  upon  a  brick  build- 

for  carpenter's  work  until  it  is  put  into  ine,  the  masonry  to  be  done  by  an- 

the  building,  and  hence,  where  lumber  other,  and    after    the  brickwoik   wa» 

was  destroyed  while  being  prepared  nearly  completed  and    the   carpentry 

for  the  building  at  the  shop  of  the  con-  partly  done,  the  brick  walls  were  blown 

tractor,  it  was  held  that  he  could  not  down,  it  was  held  that  the  lota  «»  to  the 

demand  payment  therefor.     Eichelber-  carpenter  work  fell  upon  the  employer, 

ger  V.  Miller,  20  Md.  333.  And  see,  to  the  same  effect,  HoUic  v. 

2.  Butterfield   v,  Byron,   153   Mass.  Chapman,  36  Tex.  i. 

517;  Lord  r.  Wheeler,  i  Gray  (Mass.)  Where  there  is  not  an  absolute  and 

282 ;  Gilbert,  etc.,  Mfg.  Co.  v.  Butler,  indivisible  contract  to  build  a  cooiplete 

146  Mass.  82 ;  Dexter  v,  Norton,  47  N.  house  for  a  specified  sum,  but  only  a 

Y.  62 ;  7  Am.  Rep.  415;  Taylor  v,  Cald-  contract  to  do  a  portion  of  the  work 

well,    3    B.   &  S.    82i5;    Menetone    v,  and  furnish  a  portion  of  the  materials, 

Athawes,  3  Burr.  1592.    And  see  Con-  the  remainder  to  be  otherwise  provided 

TRACT,  vol.  3,  p.  901.  for  from  time  to  time  by  the  employer. 

Where    one   contracted    to  build  a  although  the  price  is  a  fixed  aggregate 

bridge  and  bound  himself  to  keep  it  in  sum   and  no  payment  is  to  t>e  made 

repair  for  a  term  of  three  years,  he  is  until  after  the  house  is  complete,  and 

not   liable  to  rebuild  if  the  bridge  is  the  building  is  destroyed  by  nre  before 

destroyed  by  fire.     Livingston  County  the  completion  of  the  whole,  the  con- 

V.  Graves,  32  Mo.  479.    But  see,  contra^  tractor  may  recover  for  the  work  and 

Brecknock,  etc..   Canal    Nav.  Co.    v.  materials  actually  done  and  furnished 

Pritchard,  6  T.  R.  950.  by  him.    Cook    v,  McCabe,    53  Wis. 

And  see,  as  to  the  lessee  of  a  house  250;  40  Am.  Rep.  765. 

covenanting    to     repair,    Bullock    v.  In  Niblo  v,  Binsse,  i  Keyes  (N.  Y.) 

Dommitt,  6  T.   R.  650;    Lease,   vol.  476,  it  was  held  that  if  the  owner  of 

12,  p.  1018.  the  building  contracted  for  labor  upon 

8.  Lord  V.  Wheeler,  i  Gray  (Mass.)  it,  and  before  the  work  was  completed 
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negligence  of  the  employer.*  If,  by  the  terms  of  the  contract, 
the  risk  of  destruction  is  to  be  upon  the  employer,  of  course  the 
contractor  may  recover.* 

d.  Impossibility  of  Performance.' — See  the  titles  Con- 

TRACT,  vol.  3,  p.  897  et  seq.;  IMPOSSIBLE  CONTRACTS,  vol.  ID, 
p.  176. 

the   building  was    destroyed    by    fire,  could  recover  damages  for  nonperform- 

without  fault  of    the  contractor,    the  ance,  but  that  each  might  recover  from 

owner  was  in  default  and  the  contractor  the  other,  the  landowner  for  what  he 

could  recover  for  all  that  was  done  up  had  paid  on  account,  the  builder  for 

to  the  time  of  the  fire.  what  he  had  done  and  furnished  under 

In  Rawson  v.  Clark,  70  111.  656,  the  the  contract, 

contractors  agreed  to  manufacture,  and  An  action  lies  by  a  shipwright  for 

put  into  a  building   then    in   process  work  and  labor  done  and    materials 

of  construction,  certain  ironwork,  but  delivered  in  repairing  a  ship,  though 

were  prevented  from  completing  their  burnt  in  dock  before  the  repairs  are 

contract    by   the   building    being   de-  completed.    Menetone  v,   Athawes,  3 

stroyed  by  nre  without  their  fault.  The  Burr.  1592. 

court  held  that  they  could  recover  pro  Where  a  carpenter  contracted  to  do 

ianto^  and  without  performing  the  bal-  the   carpenter's  work  upon  a  wooden 

ance  of  the  contract.  house,  at  certain   specified  prices  per 

In  Cleary  v.  Sohier,  120  Mass.  210,  piece,  the  materials  to  be  furnished  by 
a  workman  who  had  contracted  to  lath  the  employer  as  they  should  be  wanted, 
and  plaster  a  building  for  a  certain  and  the  building  was  destroyed  before 
sum,  had  lathed  the  building  and  put  completion,  it  was  held  that  the  con- 
on  the  first  coat  of  plaster,  when,  with-  tractor  could  recover  the  price  of  the 
out  his  fault,  it  was  destroyed  by  fire,  work  actually  done.  Clark  v,  Frank- 
It  was  held  that  he  could  recover  for  lin,  7  Leigh  ( Va.)  i. 
his  work  under  a  count  for  work  done  Where  the  contract  is  for  the  builder 
and  materials  furnished.  And  in  HoUis  to  furnish  material  and  perform  labor 
V,  Chapman,  36  Tex.  i,  the  plaintiff,  a  in  altering  a  structure  already  erected, 
carpenter,  undertook  to  furnish  mate-  according  to  specifications  already 
rials  and  do  the  woodwork  necessary  agreed  on,  there  being  no  agreement  as 
to  finish  defendant's  brick  building,  to  when  payment  should  be  made^  and, 
and  to  turn  the  building  over  to  him  without  fault  of  eithercontracting  party, 
complete  by  a  given  day  for  a  specified  the  structure  itself  is  destroyed  by  fire 
gross  sum ;  when  the  work  was  nearly  when  the  work  of  altering  has  been  but 
completed  the  building  was  destroyed  partially  performed,  the  owner  must 
by  fire  without  his  fault,  and  it  was  pay  the  builder  a  full  compensation  for 
held  that  the  contract  was  apportiona-  the  work  done  and.  materials  furnished 
ble,  and  that  he  was  entitled  to  recover  before  the  fire.  Weis  v,  DevUn,  67 
for  the  materials  furnished  and  the  Tex.  507. 
work  done.  1.  In  an  action  to  recover  for  labor 

In  Butterfield  v,  Byron,  153  Mass.  and  materials  furnished  under  a  con- 
517,  a  builder  and  a  landowner  entered  tract  to  build  four  houses,  which  were 
into  a  contract  by  which  the  former  destroyed  before  completion  by  the  fall- 
was  to  make,  erect,  build,  and  finish  a  ing  of  a  stone  wall  on  another  part  of 
hotel  upon  the  land,  and  the  latter  was  to  the  defendant's  lot,  it  was  held  that  the 
do  the  grading,  excavating,  stonework,  contract  itself  implied  an  undertaking, 
brickwork,  painting,  and  plumbing,  on  his  part,  that  the  place  chosen  was 
and  to  pay  each  month  seventy-five  per  free  from  danger,  unless  the  plaintiff 
cent.  01  the  value  of  the  work  of  the  had  assumed  the  risk  of  danger  from 
preceding  month,  the  balance  in  thirty  the  condition  of  the  propert3'.  If  the 
days  after  completion.  Upon  the  build-  loss  was  occasioned  by  an  accident  that 
inff  being  destroyed  by  lightning  shortly  could  have  been  prevented  by  reason- 
before  completion,  it  was  held  that  able  care,  skill  and  expense,  it  should 
the  contract  was  upon  the  implied  be  borne  by  defendant.  Sinnott  v.  Mul- 
condition  that  the  building,  when  lin,  82  Pa.  St.  333. 
begun,  should  continue  in  existence  2.  Sontag  v,  Brennan,  75  III.  279. 
until  completed,  and  that  neither  party  8.  Where  a  person  contracts  to  put  in 
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e.  Entire  Contract— Abandonment.— Where  the  contract 
is  an  entire  one  and  the  work  is  voluntarily  abandoned  by  the 
contractor  without  fault  on  the  part  of  the  employer,  it  is  well 
settled  that  he  cannot  recover  a  pro  rata  compensation  for  the 
amount  of  labor  actually  performed,*  but  if  the  employer  com- 
pletes the  work,  and  in  doing  so  makes  use  of  the  materials  of  the 

a  pump,  and  drain  certain  grounds  for  A  contract  to  bore  a  weU  at  the  rate 

a  certain  sum,  he  cannot  recover  if  he  of  one  dollar  a  foot  for  the  first  five 

only  drains  part  of  the  grounds,  though  hundred  feet,  two  dollars  and  seventy* 

it  may  turn  out  to  be   impossible  to  five  cents  for  the  next  one  hundred 

drain  the  rest.    Brinkerhoff  v.  Elliott,  feet,  five  dollars  per  foot  for  the  next 

43  Mo.  App.  185.  one  hundred  feet,  and  eight  dollars  per 

A  contractor  agreed  to  bore  a  well,  foot  for  the  remaining  distance  neces- 
**  barring  bad  weather  or  other  unavoid-  sary  to  obtain  water,  the  well  to  be 
able  hindrances,"  till  a  certain  depth  put  in  the  same  finished  order  as  the 
was  reached  or  impenetrable  rock  was  contractor's  best  finished  wells,  does 
encountered.  When  about  half  the  not  authorize  the  contractor  to  aban- 
agreed  depth  was  reached,  his  auger  don  the  work  so  long  as  it  is  prac- 
broke  near  the  lower  end,  and  became  ticable  for  him  to  continue  boring,  and 
fastened  in  the  well.  It  was  held  that  he  the  other  party  is  willing  that  he  should 
was  not  entitled  to  recover  for  the  continue ;  and  if  the  contractor  aban- 
number  of  feet  bored,  at  the  contract  dons  it  before  completion,  he  cannot  re- 
price, since  he  was  not  prevented  by  the  cover  for  the  work  performed.  Stewart 
employer,  nor  by  encountering  impen-  v.  Weaver,  12  Ala.  538. 
etrable  rock,  from  performing  his  con-  If  a  builder  abandons  his  contract  in 
tract.  Barrett  v.  Austin  (Cal.  1892),  November,  without  justification,  and 
31  Pac.  Rep.  3.  does  not  offer  to  complete  the  same 

1.  Malbon   v,  Birney,    ix  Wis.   107;  until  the  following  spring,  the  delay  in 

Swift  V,  Williams,  2   Ind.  365;  Kettle  making  such  offer  is  too  great  to  en- 

v.  Harvey,  21  Vt.  301;  Rogers  v.  Steele,  title  him  to  recover  any  thine  on  the 

24  Vt.  515;  Brown  v,  Kimball,  12  Vt.  contract     Scheible  zk  Klein,  89  Mich. 
617;    Wooten    V.   Read,    2    Smed.   &  376. 

M.  (Miss.)  585 ;   Faxon   v,  Mansfield,  Nothing  is  due  upon  an  entire  con- 

2   Mass.  147;   Phelps  v.   Sheldon,   13  tract  until  the  work  is  fully  performed, 

Pick.   (Mass.)    50;   23  Am.  Dec.  659;  and  hence,  until  then,  the  creditors  of 

Olmstead  v,  Beale,  19  Pick.  (Mass.)  the  con  tractor  cannot  enforce  an  attach- 

528 ;   Sickel  v,  Pattison,  14  Wend.  (N.  ment  against  his  demand  for  compensa- 

Y.)  257;  28  Am.  Dec.  527;  Cronin  v,  tion.  Coburn  v.  Hartford,  38  Conn.  290. 

Tebo,  71  Hun  (N.  Y.)  59;  Jennings  v.  Where    the  duty   consists  of  parts 

Camp,  13  Johns.  (N.  Y.)  94;   7  Am.  which  are  severable  in  their  nature,  a 

Dec.  673;  Walden  v.  Eldred,  58  Hun  partial  performance  will  sustain  an  ac- 

(N.  Y.)  605;  Lantry  v.  Parks,  8  Cow.  tion  pro  fanto,  or  constitute  a  good 

(N.  Y.)  63;  Allen  v.  Curlss,  6  Ohio  defense  pro  tanio,    Morgan  v.  Ward, 

St.  505;  Stewart  v.  Weaver,  12  Ala.  Wright  (Ohio)  474. 

538;  Walling  V.  Warren,  2  Colo.  4J4;  Where  the  contractor,  failing,  leaves 

Wade    V,   Haycock,   25    Pa.   St.  382;  the  building  incomplete,  the  owner,  to 

Ingle  V,  Jones,  2  Wall.  (U.  S.)  1 ;  Sin-  exercise  the  right  of  applying  any  un- 

clair  V.  Bowles,  9  B.  &  C.  92  ;   17  £.  C.  paid  installment  to  its  completion,  need 

L.  340.    And  see  Bassett  v.  Child,  i  z  not  have  the  remaining  work  estimated 

111.  569;   Strauss  v.  Chesapeake,  etc.,  by  disinterested   parties.     Nothing  in 

R.  Cio.,  7  W.  Va.  368.     But  see  Sher-  the  Louisiana  Act  of  March  18,  1844, 

man  v.  Conner  (Tex.  Civ.  App.  1894),  No.  66,  requires  it.     Hall  v.  Wills,  3 

25  S.  W.  Rep.  321.  La.  Ann.  504;  St.   Louis    Church  v. 
Where  a  building  contract  is  entire,  Kirwan,  9  La.  Ann.  31. 

the  work   cannot   be  considered  done  Under  a  construction  contract,  pro- 

nor  the  materials  furnished  until  the  viding  that  the  company  might  reserve 

contract  is  executed.     Edwards  r.  Der-  a  percentage   of  pay,  as  security   for 

rickson,   28   N.J.   L.  39;    Derrickson  complete  performance,  it  was  held  that, 

V.  Edwards,  29  N.  J.  L.  468 ;  80  Am.  by  an   abandonment  of  the  work,  the 

Dec.  220.  contractors  forfeited  only  the  reserved 
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contractor,  it  seems  that  the  latter  may  recover  their  value.* 

percentage,  and  that  the  residue  of  the  value  of  the  work,  not  exceeding  the 
value  of  their  work  was  due  to  them,  contract  price,  to  the  extent  which  that 
Miller  f.  Hubbard,  4  Cranch  C.  C.  451.  value  exceeds  the  damage  he  has 
The  plaintiff  contracted  to  fit  up  for  sustained  hy  reason  of  the  failure  to 
the  defendant  a  brewery  at  the  house  complete  the  work.  Yeats  v,  Ballen- 
of  a  third  person,  the  whole  to  be  fixed  tine,  56  Mo.  530 ;  Lee  v.  Ashbrook,  14 
complete  for  a  certain  sum,  nothing  be-  Mo.  379;  55  Am.  Dec.  no;  Eyerman 
ing  said  about  the  time  or  mode  of  paj-  v,  Mt.  Sinai  Cemetery  Assoc,  61  Mo. 
ment.  When  a  portion  of  the  work  was  489;  Kelly  v,  Rowane,  33  Mo.  App.  440. 
done,  the  plaintiff  refused  to  complete  But  see  Munroe  v.  Butt,  8  £1.  &  Bl. 
it  without  security,  which  the  defendant  738;  4  Jur.  N.  S.  1231.  In  this  case, 
refused  to  give.  In  an  action  against  by  a  building  contract  between  A  and 
the  defendant  for  not  permitting  the  B,  it  was  stipulated  that  A  should  com- 
plaintiff  to  proceed  with  or  complete  plete,  for  a  specified  price,  certain  works 
the  work,  or  paying  for  what  was  done,  on  certain  houses  of  B,  the  whole  to  be 
it  was  left  to  the  jury  to  say  by  whose  completed  on  a  specified  day,  and  to  be 
default  the  work  was  stopped.  The  done  to  the  satisfaction  of  a  surveyor 
jury  having  found  a  verdict  for  the  de-  named,  upon  whose  approval  payment 
fendant,  the  court  declined  to  interfere,  was  to  be  made.  A  failed  to  complete 
Pontifex  v.  Wilkinson,  2  C.  B.  349.  the  work.  He  sued  B  on  the  agree- 
Where  a  building  contract  provided  ment  for  the  agreed  price,  and  for  a 
that  the  contractors  should  furnish  all  reasonable  price  according  to  measure 
materials,  and  complete  the  building  by  and  value.  There  was  evidence,  on  the 
a  specified  day,  or  forfeit  ten  dollars  for  trial,  that  B  had  resumed  possession  of 
each  day's  delay,  and  that  during  the  the  houses,  and  was  so  far  enjoying  the 
construction  the  owner  might  require  fruits  of  A's  labor.  It  was  held  that 
alterations,  for  which  a  reasonable  there  was  no  evidence  in  support  of  the 
valuation  should  be  added  to  or  de-  claim,  that  he  could  not  recover  on  the 
ducted  from  the  contract  price,  it  was  special  count,  not  having  fulfilled  it ; 
held  that  the  contractors  were  not  jus-  and  that  the  mere  fact  of  B*s  taking 
tified  in  abandoning  the  contract  after  possession  of  his  own  land,  on  which 
the  date  fixed  for  completing  the  build-  buildings  had  been  erected,  or  where 
ing,  on  account  of  disputes  respecting  repairs  had  been  done,  or  alterations 
the  kind  of  work  being  done,  and  ma-  made  to  a  building  thereon,  did  not 
terials  used,  and  the  alterations  required,  afford  an  inference  that  he  had  dispensed 
and  because  the  owner  refused  to  re-  with  the  conditions  of  the  special  agree- 
lease  them  from  liability  on  the  forfei-  ment  under  which  the  works  were  done, 
ture  clause,  though  the  latter  was  in  er-  or  of  a  contract  to  pay  for  the  work  ac- 
ror  as  to  her  claims.  Hutton  v.  Gordon  tually  done  according  to  measure  and 
(Rockland  County  Ct.),  23  N.Y.Supp.  value. 

770;   2  Misc.  Rep.  (N.  Y.)  267.  Where  the  contractor  voluntarily  and 

Where  a  subcontractor  proposes  to  without  cause  abandoned  a  contract  to 

contractors  to  excavate  a  trench  of  cer-  build  a  house,  before  the  completion 

tain  dimensions  under  water  for  a  speci-  thereof,  and  sued  to  recover  the  con- 

fied  sum,  **  the  material  so  dredged  to  be  tract  price,  and  the  employer  presented 

deposited  inshore,  so  as  not  to  interfere  in  offset  a  claim  for  work  done    and 

with  said  trench,"  and  the  latter  simplv  expense  incurred  by  himself  on  said  job, 

accept  the  offer,  it  is  not  the  duty  of  such  and    for  work   necessary   to  be  done 

contractors  to  furnish  such  shore  as  a  thereon  to  complete  the  same,  and  for 

place  of  deposit  for  such  dredged  ma-  damage  for  the  non- completion  thereof 

terial,  and  the  subcontractor  is  not  jus-  by  the  plaintiff,  which  was  allowed  by 

tified  in  abandoning  the  contract  because  the  referee,  the  employer  was  held  to 

the    shore    inspector    prevented    him  have  thereby  received  the   equivalent 

from  depositing  such  material  thereon,  for  the  performance  of  the  contract,  and 

Cronin  v.  Tebo  (Supreme  Ct.),  24  N.  the  plaintiff  was  therefore  entitled  to 

Y.  Supp.  644;  71    Hun  (N.  Y.)  59;  recover  the  contract  price.    Austin  v, 

Barnard,  P.  J.,  dissenting-.  Austin,  47  Vt.  311. 

If  the  employer  has  accepted  the  part        1.  Wooten  v.  Read,  2  Smed.  &  M. 

performance  and  derived  benefit  there-  (Miss.)  589;    Bay  ley  v,  Anderson,  71 

from,  he  will  be  compelled  to  pay  the  Wis.  417. 
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Where  the  employer  fails  to  perform  his  portion  of  the  contract, 
the  contractor  may  abandon  the  work  and  sue  for  the  value  of 
that  already  performed,^  and  whenever  he  abandons  the  work  for 
just  cause  he  may  recover.* 

1.  Western  Union  R.  Co.  v.  Smith,  fact  that  a  private  owner,  through 
75  111.  496.  whose  property  a  portion  of  the 
A  person  performing  a  building  con-  sewer  ran,  would  not  permit  the  con- 
tract may,  on  the  refusal  of  the  other  tractor  to  sell  stone  removed  from 
party  to  comply  with  his  stipulation  to  such  portion,  did  not  entitle  the  con- 
pay  an  installment  of  money  when  due,  tractor  to  rescind  the  contract,  as 
abandon  the  further  performance  of  the  right  to  sell  the  stone  did  not  ac- 
the  contract,  and  sustain  an  action  to  crue  until  the  contract  was  completed, 
recover  for  the  work  already  performed.  Becker  v.  Philadelphia  (Pa.  1889),  16 
Geary  v.  Bangs,  138  111.  77,  affirming  Atl.  Rep.  625. 

37  111.  App.  301 ;  Schwartz  v,  Saunders,  When  an  entire  contract  to  lumber 
46  111.  18;  Scheible  v.  Klein,  89  Mich,  several  tracts  of  land  is  broken  by  the 
376;  Grand  Rapids,  etc.,  R.  Co.  V.  Van  owner's  sale  of  the  one  tract  out  of 
Deusen,  29  Mich.  431.  And  see  Shaw  which  the  contractors  expected  to  make 
V,  Lewiston,  etc..  Turnpike  Co.,  3  P.  &  their  profit,  these  are  not  obliged  to 
W.  (Pa.)  445;  Dobbins  v,  Higgins,  78  finish  the  other  tracts  in  order  to  a  suit 
111.  440 ;  Mugan  v,  Regan,  48  Mo.  App.  on  the  contract,  or  else  recover  merely 
461;  Pigeon  V,  U.  S.,  37  Ct.  of  CI.  167;  for  money  expended  and  the  value  of 
Wharton  v.  Winch,  140  N.  Y.  387.  work  done,  but  may  abandon,  and  re- 
in Bennett  v,  Shaughnessy,  6  Utah  cover,  as  damages  for  the  breach,  the 
373,  the  plainti£f  contracted  to  excavate  profits  they  would  have  made  on  the 
a  tunnel  twelve  hundred  feet  in  length  whole  job.  Lee  v.  Briggs,  99  Mich.  487. 
for  a  certain  sum,  the  defendants  agree-  Materials — ^Failure  to  Fay. — Where, 
ing  ^*to  receive  said  tunnel  one  hundred  by  the  terms  of  an  agreement  to  fur- 
feet  at  a  time,  and  pay  "  the  plaintiff  nish  materials,  payments  are  to  be  made 
'*  one  thousand  dollars  upon  the  com-  from  time  to  time,  at  time  specified,  if, 
pletion  of  each  one  hundred  feet.**  The  upon  specific  demand  of  payment,  with 
defendants  paid  on  the  completion  of  notice  that  it  will  be  insisted  on  as  a 
the  first  hundred  feet,  but  failed  to  condition  of  further  delivery  of  materi- 
pay  for  the  second  hundred  feet,  and  als,  payment  is  refused,  the  other  party 
the  plaintiff  discontinued  the  work.  It  may  properly  refuse  to  continue  to  fur- 
was  held  that  he  could  recover  for  the  nish  materials.  Palmer  v.  Breen,  34 
work  already  done  and  materials  fur-  Minn.  39. 

nishedfthepaymentof  the  one  thousand        2.  Where    an    entire  contract   with 

<k>llars  being  a  condition  precedent  to  master  carpenters,  for  building  an  ad- 

the  further  prosecution  of  the  work.  dition   to  a  house  within  a  stipulated 

A  party  contracting  with  a  corpora-  time   and  for  a  gross  sum,  provides 

tion  is  justified  in  abandoning  the  work  that  the  materials  for  the  work  shall  be 

under  the  contract  provided  to  be  done,  furnished  by  the  owner,  but  not  where 

where  he  is  informed  upon  the  part  of  they  are  to  be  delivered,  and  the  owner 

the  corporation  that  there  is  no  money  delivers  the  finishing  stuff  upon  the 

to  meet  the  payments  due  him.    Cun-  premises,  notwithstanding  the  request 

ningham  v,  Massena  Springs,  etc.,  R.  of  the  builder  to  deliver  it  at  their 

Co.,  63    Hun   (N.   Y.)   439.    But   the  workshop  in  another  part  of  the  city, 

mere  failure  to  pay  an  installment  as  it  to   be  worked,  and   refuses  to  permit 

becomes  due  does  not  amount  to  pre-  them  to  take  it  at  their  own  expense 

vention,  and  will  not  authorize  the  con-  to  their  workshop,  where    it  can    be 

tractor  to  abandon  the  work.    Cox  v.  worked  more  advantageously  for  both 

McLaughlin,  53  Cal.  590.  parties,  the  carpenters,  having  framed 

Where    a    contract    for  building  a  and  raised  the  addition,  are  entitled  to 

sewer  stipulated  tliat  the  rock  taken  recover  for  the  work  by  them  done,  al- 

from  the  necessary  excavation  should  though  they  abandoned  the  contract, 

become  the  property  of  the  contractor,  after  due  notice  to  the  owner  that  they 

except  such  part  as  should  be  neces-  should  do  so  unless  permitted  to  work 

sary   for  the   support  and    protection  the  finishing  stuff  at  their  own  work- 

of   the    wo/k,   it    was    held    that    the  shop.    Greene  i/.  Haley,  5  R.  I.  260. 
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/.  Waiver  of  Entire  Performance.— Where  the  employer 
dispenses  with  performance  of  portions  of  the  work,  the  contractor 
may  recover  for  the  part  actually  done.^ 

6.  flpedflc  ForteflMiiM. — It  is  now  very  generally  settled  that 
courts  of  equity  will  not  enforce  the  specific  performance  of  work- 
ing contracts,  since  there  is  usually  an  adequate  i>emedy  at  law 
by  means  of  damages,  and  it  would  be  impracticable,  if  not  im- 
possible, for  the  officers  of  the  court  to  enforce  the  decree.'  Some 
earlier  cases  have  held,  it  is  true,  that  specific  performance  of 

And    see   HoUister    v.  Mott,   132    N.  25  Beav.  351,  said :  **An  agreement  for 

Y.  18.  building  a  house  of  a  certain*  yalue  is 

A  party  ag^eing  to  do  work  accord-  not  one  which  this  court  will  direct  to 

ing  to  a  certain  plan  cannot  abandon  be  specifically  performed.    The  court 

the  contract  merely  because  the  plan  is  would  have  great  difficulty  in  detier- 

an  improper  one.     Hooper  v,  Webb,  37  mining  whethier  its  decree  had  or  not 

Minn.  485.  been  performed,  and  it  might  lead  to 

See  Lambert  v.  Fuller,  88  111.  260,  much  litigation." 

where  it  was  provided   that  the  con-  The  court  will  not  decree  a  specific 

tract  might  be  abandoned  on  certain  performance  of  a  preliminary  building 

conditions.  agreement,  nor  give   damages  for  the 

Where  the  plaintiff  entered  into  a  breach  of  such  agreement.     Wood  v. 

contract  with  the  owner  of  aP  building  Silcock,  50  L.  T.  N.  S.  251;   32  W. 

to  take  it  down,  and,  while   at  work  R.  845. 

within  the  building,-  it  was  stripped  of  Where  there  is  an  agreement  to  do 

sheathing,  rafters,  purlines,  and  braces,  certain  works,  such  works  to  be  done 

by  the  owner,  so  that  the  trusses  and  to  the  satisfaction  of  a  referee  named, 

spars  fell,  killing  two  of  the  plaintiff's  without  specifying  the  nature,  n^^teri- 

employees,  and  wounding  another,  it  als,  or  extent  of  such  works,  no  decree 

was  held  that  he  was  justified  in  aban-  for  specific  performance  can  be  made 

doning  the  contract.     Lynch  v,  Sel-  upon  such  agreement.     London,  etc., 

ers,  41  La.  Ann.  375.  R.  Co.  v.  Humphrey,  6  W.  R.  784. 

1.  Wilhelm    v.    Caul,    2    W.    &    S.  The    court    has   no    jurisdiction  to 

(Pa.)  26.  decree  the  specific  performance  of  a 

If  part  is  accepted  without  the  whole,  contract,  for  which  the  consideration 

the  builder  may  recover  such  propor-  on  the  part  of  the  plaintiff  is  the  exe- 

tion  of  the  price  as  the  matter  accom-  cution   of   certain  works    which    the 

plished  bears  to  the  whole  job,  and  any  court  is  unable    to  superintend,   and 

evidence  showing  the  real  value  of  the  therefore,  where  a  bill  stated  an  agree- 

work  in  its  incomplete  state  is  admis-  ment  to  employ  the  plaintiffs  as  con- 

sible.  Freeman  v,  Campbell,  22  Ga.  i8a.  tractors  for  making  a  railway  and  to 

S.  Justices  V.  Corft,  18  Ga.  473;  Cobb  pay  for  the  works  in  debentures  and 

f.  Cromwell,  Fhill.  Eq.  (N.  Car.)  18;  shares  of  the  company,  a  motion  for  an 

Oarrett  v.  Banstead,  etc.,  R.  Co.,  4  De  injunction    to  restrain    the    company 

G.  J.  &  S.  462 ;  Paxton  v,  Newton,  2  S.  from  dealing  with  the  debentures,  and 

&  G.  437 ;  Kay  v,  Johnson,  2  H.  &  M.  transferring  the  share  to  others  in  der- 

118;  Clark  V,  Glasgow  Assur.  Co.,  i  ogation  of  the  plaintiff's  rights,  was 

Macq.  H.  L.  Cas.  668;  South  Wales  R.  refused.    Peto  v.  Brighton,  etc.,  R.  Co., 

Co.  V.  Wythes,  24  L.  J.  Ch.  87 ;  3  W.  R.  i  H.  &  M.  468 ;  x  i  W.  R.  874;  9  L.  T. 

«33*i  3  Eq.  Rep.  153,  affirming  i   Kay  N.  S.  227. 

&  J.  186;  24  L.J.  Ch.  i;  3  W.  R.  3;  3  Where  the  directors  of    a  railway 

£q.  Rep.  70.  company  entered  into  a  written  agree- 

Thecourtwillnotdecree  specific  per-  ment   to  give  G. '*  a  contract  for  the 

formance  of  a  working  contract  which  construction  of  the  line  for   £55,000, 

It  is  unable  to  superintend.    Greenhill  subject  to  a  specification  of  the  works 

V.  Isle  of  Wight  R.  Co.,  23  L.  T.  N.  S.  on  the  line  included  in  the  sum  to  be 

^5 1  19  W.  R.  345 ;  Peto  v.  Brighton,  agreed  upon  between  G.  and  the  engi- 

etc.,  R.  Co.,  I  H.  &  M.  468;  11  W.  R.  neer  of  the  company,  in  case  of  a  dis- 

874;  9  L.  T.  N-.  S.  227.  pute  the  matter  to  be  referred  *'  to  an 

Romilly ,  M.  R.,  in  Brace  v,  Wehnert  arbitrator,  and  a  bill  was  filed  for  spe- 
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an  agreement  to  build  may  be  decreed  if  sufficiently  certain  -} 
but  this  jurisdiction  has  been  expressly  denied  in  the  later  deci- 
sions.* 

It  is  completely  settled  that  there  is  no  jurisdiction  to  compel 
repairs.* 

6.  Timeof  Performanoe — a.  Generally. — Provision  is  frequently 
made  in  working  contracts  for  the  completion  of  the  work  by  a 
stipulated  time,  under  penalties  for  delay ,^  and  this  stipulation  is 
a  most  important  one,  and  should  always  be  inserted.'  The  fail- 
ure of  the  contractor  to  complete  the  performance  of  the  contract 

cific  performance,  it  was  held  that  the  by  a  railway  to  make  such ''roads,  wajs 

termsof  this  agreement  were  too  indefi-  and  slips  for  cattle  as  may  be  ncces- 

nite  to  be  specifically  enforced,  but  that  sary,"  has  been  decreed.    Sanderson  v. 

even  had   the  terms  been  sufficiently  Cockermouth,  etc^  R.  Co.,ii  Beav.497. 

definite,  the  agreement  was  of  such  a  Also  one  to  construct  a  siding.    Green 

nature  that  specific  performance  could  v.  West  Cheshire  R.  Co.,  L.  R.,  13  Eq. 

not  have  been  decreed.    Greenhill  v.  44.  And  see  Wilson  v.  Fumess  R.  Co., 

Isle  of  Wight  R.  Co.,  23  L.  T.  N.  S.  L.  R.,  9  Eq.  28;  Firth  v.  Midland  R. 

885;  19  W.  R.  34^.  Co.,  L.  R.,  20  Eq.  100;  Wells  v,  Max- 

1.  Mosley  v.  Virgin,  3  Ves.  Jr.  184;  well,  32  Beav.  408. 

Hepburn  v.  Leather,  50  L.  T.  N.  S.  8.  See  Specific  Pkrpormancb, vol 

660  (an    agreement  by  the  purchaser  22,  p.  996. 

in  a  conveyance  to  build  a  wall  on  the  In  Blanchard  v,  Detroit  etc.,  R.  Co^ 

land  of  the  vendor  other   than   that  31  Mich.  43;  18  Am.  Rep.  142,  specific 

comprised  in  the  conveyance).  performance  of  a  contract  to  erect  a 

In.»  Stuyvesant    v.   New    York,    11  station  at  a  certain  place  and  run  daily 

Paige  (N.  Y.)  414,  it  was  held  that  trains  was  refused, 

equity  had  jurisdiction  to  decree  spe-  And  specific  performance  of  an  agree- 

cific  performance  by  the  defendant  of  ment  to  erect  a  public  building  upon 

a  covenant  to  make  erections  or  im-  the  plaintifif  's  land  was  refused.    Ken- 

provements  upon  his  own  land  for  the  dall  v,  Frey,  74  Wis.  26;  17  Am.  St 

benefit  of  the  complainant,  as  the  owner  Rep.  1 18. 

of  adjoining  property,  and  who  had  an  8.  Beck  t'.  Allison,  56  N.  Y.  366;  15 

interest  in  having  such  erections  and  Am.   Rep.  430;    Rayner  v.  Stone,  3 

improvements  made,  where  the  injury  Eden  128;  Hill  v,  Barclay,  16  Ves.  Jr. 

to  him  from  the  breach  was  of  such  a  405;    2    Story's   Equity  Jurisprudence 

nature  as  not  to  be  capable  of  being  727.    And   see   Birchett  v.  Boiling,  5 

adequately  compensated  in  damages.  Munf.  (Va.)  443. 

A  court  of  equity  has  jurisdiction  to  4.  See  infra^  this  section,  Penalties 
enforce  the  specific  performance  of  a  and  Liquidated  Damages;  Forfeitures. 
contract  by  a  defendant  to  do  defined  A  provision  of  a  contract  that  the 
work  upon  his  property,  in  the  per-  contractors  shall  **  proceed,  with  such 
formance  of  which  the  plaintifif  has  a  diligence,  and  with  such  force  of  labor- 
material  interest,  and  which  is  not  ca-  ers,  as  the  executive  committee  of  the 
pable  of  adequate  compensation  in  dam-  said  company  may  direct,  to  perform 
ages.  Storer  v.  Great  Western  R.  Co.,  the  work,"  etc.,  is  subordinate  to,  and 
3  Y.  &  Coll.  C.  C.  48;  3  Railw.  Cas.  qualified  by,  a  provision  requiring  the 
106;  12  L.  T.  N.  S.  Ch.  65.  work  to  be  completed  by  a  day  named. 

Some  old  cases  have  arisen  where  and  is  intended  to  enable  the  companpr 

specific  performance  has  been  decreed  to  compel  completion  by  the  day  speci- 

against  one  covenanting  to  build  upon  fied.      Grand   Rapids,  etc.,  R.  Co.  r. 

land,  Allen  v,  Harding,  2  Eq.  Abr.  17 ;  Van  Deusen,  39  Mich.  431. 

especially  where  a  tenant  has  cove-  5.  See   Lloyd's    Law    of   Buildings 

nanted  in  his  lease  to  build  or  rebuild.  (2d  ed.),  ^  34,  where  the  author  says: 

London  r.  Nash,   i   Ves.   12;   3  Atk.  "In  drawing  a  building  contract  it  is 

512;  Pembroke  v,  Thorpe,  3  Swanst  generally   advisable  not  only  to  bind 

437 ;  Cubitt  v.  Smith,  10  Jur.  N.  S.  1133.  the  builder  to  complete  his  work  wilh- 

Specific  performance  of  an  agreement  in  a  certain  time,  but  also  to  provide 
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by  the  time  s^eed  upon,  would,  at  common  law,  allow  the  em- 
ployer to  rescind,*  but  in  equity  time  is  not  generally  considered 
the  essence  of  the  contract,  and  the  contractor  is  allowed  to  sue 
upon  it,  subject  to  the  employer's  right  to  show  the  damage,  if 
any,  which  he  may  have  sustained  by  reason  of  the  delay.*  The 
parties  may  stipulate,  however,  if  they  so  desire,  that  time  is  to 
be  made  the  essence  of  the  contract,  and  that  payment  shall  not 
be  made  unless  the  work  is  completed  within  the  specified  time, 
and  such  provision  will  be  enforced.*  The  employer  must  per- 
form all  things  necessary  on  his  part,  and  have  the  work  in  readi- 
ness for  the  contractor  to  begin  within  a  reasonable  time,  and  if 

against  all    contingencies  which  may  Here  it  was  held  that  a  stipulation  to 

arise,  making  due  allowances  for  ex-  furnish  a   house  with   steam    heating 

tras  which  maj  be  ordered,  strikes  of  apparatus  with  all  possible  speed,  was 

mechanics,    bad    weather,    and   other  not  a  condition  precedent, 

causes  not  under  the  builder's  control."  In  Morrison  v.  Wells,  48  Kan.  494, 

1.  Morrison  v.  Wells,  48  Kan.  494;  where  payment  was  to  be  made  upon 
Parkin  v.  Thorold,  16  Beav.  59.  the  completion  of  the  work  by  a  given 

2.  Smith  V,  Gugerty,4  Barb.  (N.  Y.)  time,  it  was  held  of  the  essence  of  the 
614;    Horoan  v,  Steele,   18  Neb.  652;  contract. 

Manville  7^.  McCoy,  3  Ind.  148;  Fniin  Where    the  specifications   and    the 

V.  Crystal  R.  Co.,  89  Mo.  397;  Parkin  contract  differ  as  to  the  time  of  pcr- 

V.   Thorold,   16  Beav.   59;    Littler   v,  formance,    the    contract    governs,    as 

Holland,  3  T.  R.  590;  Kingdom  v.  Cox,  where  the  contract  provided  for  the 

2  C.  B.  66i ;  15  L.  J.  C.  P.  05 ;  Wilson  completion  "  without  unnecessary  delay 

V,  General  Iron  Screw  Collier  Co.,  47  as  soon  as  ordered,"  and  the  specifica- 

L.  J.  Qj.  B.  239  ;  37  L.  T.  789.  tions  for  the  completion  "  within  three 

In  Lucas  v,  Godwin,  3  Bing.  N.  Cas.  months  from  the  date  of  the  contract." 
737 ;  32  E.  C.  L.  309,  Tindal,  C.  J.,  said :  Boteler  v.  Roy,  40  Mo.  App.  234. 
"  It  (the  completion  of  the  work  by  the  Where  the  plaintiff  made  every  rea- 
time  specified)  is  not  a  condition,  but  a  sonable  effort  to  perform  a  building 
stipulation,  for  non-observance  of  which  contract  in  the  required  time  but  failed 
the  defendant  may  be  entitled  to  recover  to  do  so  in  some  minor  particulars,  and 
damages ;  but  even  if  it  be  a  condition,  the  defendant  took  possession  of  the 
it  does  not  go  to  the  essence  of  the  con-  building  when  completed,  and  used  it 
tract,  and  is  no  answer  to  the  plaintiff's  for  the  intended  purpose,  for  which  it 
claim  for  the  work  actually  done.  It  was  adequate,  it  was  held  that  the  plain- 
never  could  have  been  the  understand-  tiff  could  recover  the  contract  price 
ing  of  the  parties  that  if  the  house  were  less  compensation  to  the  defendant  for 
not  done  bv  the  precise  day  the  plain-  the  minor  imperfections  and  omissions, 
tiff  would  have  no  remuneration.  At  White  v.  Braddock  Borough  School 
all  events,  if  so  unreasonable  an  engage-  Dist.,  159  Pa.  St.  201. 
ment  had  been  entered  into,  the  parties  Measure  of  Damages. — Where  a  con- 
should  have  expressed  their  meaning  tractor  fails  to  complete  a  building 
with  a  precision  which  could  not  be  within  the  time  specified,  the  measure 
mistaken."  of  damages  is  the  fair  rental  of  the 

The  right  of  recovery  for  work  under  property  for  the  time  the  owner  is  de- 

a  written  contract  will  not  be  construed  prived  of  its  use.    Speculative  profits 

to  be  conditional  upon  the  compliance  are  too  remote  to  be  allowed  as  dam- 

with  a  stipulation  for  the  completion  of  ages.    Abbott  v.  Gatch,  13  Md.  314; 

the  work  by  a  fixed  time,  unless  there  71  Am.  Dec.  635. 

is  an  express  agreement  to  that  effect.  Pleading. — It  is  not  necessary 'for  the 

or  unless,  from  a  fair  construction  of  plaintiff  to  allege  or  prove  an  offer  to 

the  language  employed,  the  nature  of  pay  the  amount  which  he  had  agreed 

the  contract  and  the  attendant  circum-  to  pay  at  the  time  when  the  work  was 

stances,  it  is  apparent  that  the  parties  to  have  been  completed.  Lucas  v,  Sny- 

so  intended.    St  Louis  Steam  Heating,  der,  2  Greene  (Iowa)  490. 

etc.,  Co.  V,  Bissell,  41  Mo.   App.  426.  8.  Smith  t/.  Gugerty,  4  Barb.  (N.  Y.) 
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he  fails  to  do  so,  the  contractor  may  recover  any  damage  result- 
ing by  reason  of  the  delay.* 

614;  Morrison  v.  Wells,  48  Kan.  497 ;  by  the  latter  to  do  the  same.   Thorp  v. 

Warren  v.  Bean,  6  Wis.  lao;  Allen  v,  Ross,  4  Keyes  (N.  Y.)  546. 

Cooper,    22    Me.   135;     Fitzgerald   v.  In    Havdnville    Min.,    etc^    Co.  v. 

Hay  ward,  50  Mo.  516;  Tilley  f  .Thomas,  Art  Institute,  39  Fed.  Rep.  484,  it  was 

L.  K.,  3  Ch.  67;  Hudson  v.  Temple,  29  held  that  where  the  contract  provided 

Beav.  536;  30  L.  J.  C.  251 ;  Parkin  v,  for  an  extension  of  time  in  case  dclar 

Thorold,  16  Beav.  59;  Maryan  v.  Car-  was  caused  by  other  contractors,  sucn 

ter,  4  C.  &  P.  295 ;  19  E.  C.  L.  392 ;  a  stipulation  implied  that  there  was  to 

Jones  V.  St.  John^s  College,  40  L.  J.  Q^  be  no  pecuniary  compensation  for  such 

D,  80;  L.  R.,  6  Q^  B.  115.  delay  to  the  contractor.   But  see,  contra, 

Parties  have  a  right  to  make  their  Nelson  v,  Pickwick  Associated  Co.,  30 

own  contracts,  making  the  time  of  their  111.  App.  333. 

performance  material,  so  that  failure  Where  the  plain tiflT  and  the  defend- 
to  perform  at  the  time  will  avoid  the  ant  were  separate  contractors  in  the 
agreement.  Kemp  v.  Humphreys,  13  construction  of  parts  of  a  county  jail, 
111.  573.  and  the  former  agreed  with  the  count}* 
Where  parties  entered  into  a  con-  to  look  solely  to  the  other  contractors 
tract  to  perform  certain  labor  on  a  for  any  daniages  caused  by  their  delaj- 
ditch  of  the  company,  one  of  the  stipu-  ing  him,  and  the  latter  agreed  to  be  Il- 
lations providing  that  if  the  work  was  able  for  whatever  damages  were  caused 
not  completed  by  a  certain  time  they  the  others  by  delay,  both  contracts 
should  forfeit  the  contract  and  all  mon-  should  be  taken  as  one,  and  the  defend- 
er due  on  the  same,  it  was  held  that  ant  held  directly  liable  to  the  plaintiflf 
if  the  clause  was  inserted  under  a  mis-  as  upon  a  contract  between  them, 
take  as  to  the  amount  and  difficulty  of  Grant  v.  Diebold  Safe,  etc,  Co.,  77 
the  labor  to  be  performed,  it  was  void.  Wis.  72. 

Verzan  v,  McGregor,  23  Cal.  339.  One  who  has  contracted  with  a  town 

1.  Mansfield  v.  New  York  Cent.,  etc.,  for  the  erection  of  a  building  within  a 

R.  Co.,  102  N.  Y.  205 ;  Lawson  v.  Wal-  certain  time  may  recover  damages  for 

lasey  Local  Board,  52  L.  J.  Q^  B.  302.  its  unreasonable  omission  to  fix  the  site 

Where  one  contracts  to  do  the  car-  of   the  building,  under  a  declaration 

penter  work  on  a  building,  and  to  pro-  alleging  that  it  hindered  him  in  the 

ceed  forthwith  without  delay,  the  em-  performance  of  the  contract.    Blanch* 

ployer  is  bound  to  have  the  building  in  ard  v,  Blackstone,  102  Mass.  343. 

readiness  to  commence  work  within  a  One  who  agrees  to  furnish  stone  for 

reasonable  time,  and,  if  he  fails  to  do  a   public   building,  and  to  cut  it  and 

so,  the  contractor  may  recover  his  dam-  dress  it  as  "required,"   is  entitled  to 

age  by  reason  of  the  delay.    Allamon  damages  for  delays  consequent  upon 

V.  Albany,  43  Barb.  (N.  Y.)  33;  Thorp  doubts  on  the  part  of  the  public  ofli- 

V.   Ross,  4  Keyes   (N.  Y.)   546.    So,  cials  as  to  whether  it  was  best  to  com- 

where  the  employer  is  to  furnish  plans  plete  the  building  with  that  stone  and 

or  do  any  other  act  before  the  con-  on   that  site.      U.  .S.  v.  Mueller,  113 

tractor  is  to  commence.     Roberts  v.  U.  S.  153. 

Bury  Imp.  Com'rs,  L.  R.,  5  C.  P.  325.  Where  a  person  employed  to  fur- 
He  may  recover  the  increased  ex-  nish  all  necessary  labor  and  materials, 
pense  of  doing  the  work  in  consequence  and  do  everything  specified  under  the 
of  the  delay  on  a  quantum  meruit,  and  head  of  mason's  work,  etc.,  in  the  erec- 
does  not  waive  the  employer's  breach  tion  of  a  building,  the  ironwork  and 
of  the  contract  by  going  on  without  stonecutters'  work  to  be  furnished  bj 
complaint  or  objection,  and  completing  the  employer,  is  delayed  in  the  com- 
the  work.  Allamon  v.  Albany,  43  Barb,  pletion  of  his  contract  by  the  delaj  of 
(N.  Y.)  53.  And  see  Dubois  v,  Dela-  his  employer  in  furnishing  the  iron- 
ware, etc.,  Canal  Co.,  4  Wend.  (N.  Y.)  work  and  cut  stone,  he  will  be  entitled 
285.  But  see  Geiger  v.  Western  Mary-  to  recover  damages  occasioned  by  the 
land  R.  Co.,  41  Md.  4.  delay,  and  such  damages  will  not  be 
But  the  contractor  cannot  himself  in-  waived  by  continuing  the  work  until 
cur  the  expense  of  removing  the  obstacle  the  completion  of  his  contract  Tobej 
to  his  performance,  and  charge  the  em-  v.  Price,  75  111.  64^. 
ployer  therewith,  without  an  agreement  In  Swift  v.  U.  S.,  14  Ct.  of  CI.  2€S, 
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b.  Reasonable  Time. — Where  the  time  of  performance  is  not 
specified  the  law  will  imply  that  it  is  to  be  within  a  reasonable 
time.* 

c.  Particular   Words. — The  meaning  of  particular  words 

the    contractor's  acquiescence    in   the  Mead,  42  Minn.  420 ;  Minneapolis  Gas- 

delay  was  deemed  volun  tar  J.  light  Co.  v,  Kerr  Murray  Mfg.  Co., 

Where  the  parties  to  a  building  con-  122   U.  S.  300;   Walling  v,  Warren,  2 

tract  have  waived  performance  within  Colo.  434;  Ellis  v.  Thompson,  3  M.  & 

the  time  specified,  the  builder  cannot  W.  445.    And  see  Rkasonablb  Time, 

abandon  the  contract  and  recover  on  a  vol.  19,  p.  1089. 

quantum  meruit   for  the  work  done,  Where   a   person   contracts    to   rafl 

until  he  has  first  demanded  a  perform-  timber  "as  fast  as  same  is  put  to  the 

ance  upon  the  part  of  the  owner  and  mouth  of  creek,  and  run  timber  as  fast 

the  latter  has  failed  to  perform  within  as  water  will  permit,'*  he  can  be  re- 

a  reasonable  time  thereafter.    Lawson  quired  to  do  no  more  than  perform  his 

r.  Hogan,  93  N.  Y.  39.  contract  within  a  reasonable  time.  Bon- 

A  provision  of  a  contract  that,  at  the  ifaj    v,   Hassell   (Ala.    1893),    14  So. 

completion  of  the  work,  the  balance  Rep.  46. 

due  shall  be  paid  the  contractor  on  his  Under  an  agreement  by  which  the 

receipting  for  the  same  in  full,  and  plaintiff  was  to  put  up  a  gas  producer 

rendering  clear  receipts  to  the  defend-  and  furnace  for  the  defendant,  ready  for 

ant  company  from  all  subcontractors,  use,  for  a  specified  sum  on  thirty  days' 

employees,  and  material  men  from  all  trial,  the  time  for  completion  not  being 

liability  to  them,  exempts  the  company  expressed,  it  was  the  plaintiff's  duty  to 

from   liability   to  the    contractor    for  perform  the  contract  in  a  reasonable 

damages  recoverable  against  him,  by  a  time,  and  the  defendant's  duty  to  make 

subcontractor,  for  breach  of  the  sub-  the  trial  within  the  time  contemplated 

contract,  consisting  in  the  delay  of  the  by  the  parties  after  the  appliances  were 

company  to  have  the  road  surveyed,  completed.  Turnert;.,MuskegonMach., 

0*Connor  v.  Smith,  84  Tex.  232.  etc.,  Co.,  97  Mich.  166. 

Where  a  contract  for  the  construe-  A  schooner  having  been  carried  a 
tion  of  a  sewer  by  the  plaintiffs  for  the  quarter  of  a  mile  up  the  beach  by  a 
defendant  city,  provided  that  the  ma-  storm,  the  master,  on  September  first, 
terials  used  should  be  strictly  in  accord-  entered  into  a  contract  with  a  lands- 
ance  with  the  plans  and  specifications,  man  experienced  in  moving  houses,  to 
and  authorized  the  defendant  city  to  launch  her  for  one  thousand  dollars,  to 
appoint  such  person  or  persons  to  in-  be  paid  when  the  launching  was  com- 
spect  the  materials  as  might  be  deemed  pleted.  The  contractor,  in  several 
proper,  it  was  held  that  a  difference  weeks,  only  moved  the  schooner  twice 
of  opinion  between  the  plaintiffs  and  her  length,  and  then,  abandoning  this 
the  inspector  as  to  whether  the  mate-  plan,  hired  a  dredge  to  dig  a  canal ;  the 
rials  provided  for  the  work  conformed  dredge  worked  at  intervals  for  some 
to  the  specifications,  was  an  incident  time,  and  then  quit.  On  December  fifth 
contemplated  by  the  terms  of  the  con-  the  dredge  was  again  hired,  and  by  De- 
tract, and,  therefore,  the  plaintiffs  could  cember  twenty-second  had  finished  the 
not  recover  damages  for  delay  in  per-  canal  up  to  the  schooner's  stern.  After 
forming  the  work  occasioned  \>y  the  an  unsuccessful  effort  at  launching  her, 
rejection  by  the  inspector,  in  good  nothing  more  was  done  until  January 
faith,  of  materials  which  conformed  fourth,  when  the  master  notified  the 
with  the  specifications.  Montgomery  contractor  that,  unless  the  work  was 
V,  New  York  (Super.  Ct.),  29  N.  Y.  completed  in  one  week,  he  would  ter- 
Supp.  687;  9  Misc.  Rep.  (N.  Y.)  331.  minate  the  contract.  On  the  expiration 

1.  Lehman  v,  Clark,  33  HI.  App.  3j;  of  the  week,  notice  was  given  that  other 

Wilderman  v,  Pitts,  29  111.  App.  520 ;  persons  had  been  engaged  to  finish  the 

Driver  v.  Ford,  90  111.  595;  Fowler  v,  job.  With  the  new  employees  the  mas- 

Deakman,  84  111.  130;  Atwood  v,  Cobb,  ter  succeeded  in  launching  the  schooner 

16  Pick.  (Mass.)  227;  2^  Am.  Dec.  657;  by  March  ninth,  and  it  was  held  that, 

Davis  t».  Tallcot,   12  N.  Y.  184;  Mc-  in  view  of  the  time  consumed  by  the 

Cartney   v.    Glassford,  i    Wash.   579;  latter,  the  delay  of  the  original  con- 

Liljengren     Furniture,    etc.,    Co.    v.  tractor  was   not  unreasonable,  and  he 
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used  in  working  contracts  is  much  the  same  as  when  used  in  con- 
tracts generally,  and  have  been  elsewhere  treated.* 

d.  Penalties  and  Forfeitures.  —  As  a  general  rule,  the 
work  is  required  to  be  completed  within  the  time  named,  under 
penalty  of  the  forfeiture  of  the  contract,  or  the  payment  of  a  spec- 
ified sum  in  damages.'  Whether  the  sum  specified  shall  be 
considered  as  a  penalty  or  as  liquidated  damages,  is  a  question  of 

was  entitled  to  recover  the  reasonable  Delaware,  etc.,  R.  Co.,  21    Fed.  Rep. 

value  of  his  services.    Frame  v.  The  541. 

Ella,  48  Fed.  Rep.  569.  Where  the  time  has  been  extended, 

1.  After — See  After,  vol.  i,  p.  321.  the  employer  cannot  avail  himself  of  a 
At — See  At,  vol.  i,  p.  890.  Directly —  power  to  take  the  work  out  of  the  con- 
See  Directly,  vol.  5,  p.  670.  Forthwith  tractor^s  hands  on  grounds  of  delmj 
— See  Forthwith,  vol.  8,  p.  57 1 .  From  till,  or  up  to,  a  time  within  the  extended 
— See  From,  vol.  8,  p.  981.  Month-r  period.  Mohan  v.  Dundalk,  etc^  R. 
See  Month,  vol.  15,  p.  712.  On  or  Co.,  L.  R.,  6  Ir.  477. 
upon — See  On,  vol.  17,  p.  183;  Upon,  Where  the  employer  terminated  the 
vol.  27,  p.  699.  By  a  particular  time,  contract  because  not  completed  within 
means  before  that  time.  Rankin  v.  the  required  time,  and  afterward  had 
Woodworth,  3  P.  &  W.  (Pa.)  48.  And  it  completed  by  other  parties  at  much 
see  By,  vol.  2,  p.  703.  lower  terms,  it  was  held  that,  as  the  em- 

As  Soon  as  PraotloaUe. — A  contract  ploj'er  had  sustained  no  loss  by  the  fail- 

to  do  a  thing  **  as  soon  as  practicable  *'  ure  of  the  first  contractor,  the  latter 

implies  that  circumstances  may  occur  could  recover  the  ten  per  cent,  reserved 

which  will  delay  the  completion  of  it.  out  of  the  payments  which  had  been 

The    word    "  practicable  "    cannot  be  made  him.  Quinn  v.  U.  S.,  99  U.  S.  30. 

understood  with  regard  to  the  means  Under  a  contract  for  the  erection  of 

at  the  command  of  the  contractors,  for  eight  houses  for  twenty-one  thousand 

they  may  be  entirely  inadequate ;  but  two  hundred  dollars,  to  be  completed 

in  ascertaining  what  was  intended,  the  in  a  certain  time,  providing  that  if  the 

nature  of  the  contract,  the  diffictUties  contractor  "fail  to  complete  the  work 

to  be  overcome,  and  the  importance  to  upon  any  of  the  said  houses    ...    he 

the  other  party  of  the  early  completion  shall  pay    .    .    .    the   full  sum  of  five 

of  it,  are  to  be  considered.     Reedy  v.  dollars  per  day  for  each  and  every  day 

Smith,  42  Cal.  245.  thereafter  that  the  work  upon  either  of 

As  Soon  as  Possible. — A  stipulation  the  said  houses  shall  so  remain  unfin- 

for  the  completion  of  work  "  as  soon  as  ished,    ...    as.  liquidated  damages," 

possible  "  requires  its  completion  with-  the  payment  is  not  five  dollars  per  day 

in   a  reasonable  time,  or  within  such  for  each  house.     Denver    Land,    etc., 

time  as  is  reasonably  necessary  under  Co.  v.  Rosenfeld  Constr.  Co.,  19  Colo. 

the  circumstances.    Florence  Gas,  etc. ,  539. 

Power    Co.    v,    Hanby    (Ala.   1893),  Kon-Joindttr of  Co-defendant. — In  Lin- 

13  So.  Rep.  343.    And  see  As,  vol.  i,  coin  v.  Little   Rock  Granite   Co.,   56 

p.  777.  Ark.  405,  the  plaintiff,  being  about  to 

8.  See  infra  ^  this  title.  Penalties  and  build  a  foundation   for  the  defendant 

Liquidated  Damages;  Forfeitures.  and  another,  agreed  with  them  that,  if 

Where  one  contracted  to  complete  a  the  foundation  were  not  completed  by 
piece  of  work  by  a  certain  date,  the  a  time  named,  he  should  forfeit  a  cer- 
work  to  be  begun  within  thirty  days,  tain  sum  for  each  day  of  delay.  The 
it  was  held  that  the  time  stipulations  plaintiff  completed  the  work,  but  after 
were  not  conditions  precedent,  not  be-  the  time  named,  and  sued  the  defendant 
ing  so  made  in  terms,  but  only  agree-  for  part  of  the  cost.  There  was  cvi- 
ments  for  breach  of  which  damages  dence  that  the  other  pftrty  to  the  con- 
could  be  recovered  if  shown  to  result ;  tract  had  paid  the  plaintiff  his  portion, 
and  his  failure  to  begin  the  work  in  and  it  was  held  that  the  non -joinder  of 
the  time  fixed  was  no  ground  for  the  other  party  <o  the  contract  as  a  de- 
interception,  so  long  as  he  was  con-  fendant  did  not  deprive  the  defendant 
tinning  in  good  faith,  and  indicating  of  the  right  to  claim  the  allowance  for 
no  intent  to  abandon  it.     Hambly  v.  delay  provided  for  by  the  contract 
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construction.*  The  employer  may  set  off  such  sums,  where  they 
are  in  the  nature  of  liquidated  damages,  in  an  action  by  the  con- 
tractor,* but  if  the  delay  has  been  caused  by  the  default  of  the 
employer,  the  latter  cannot  recover  therefor.* 

e.  Waiver  or  Extension  of  Time.— The  employer,  of  course, 

may  waive  performance  within  the  stipulated  time,  or  extend 
the  time  of  performance,^  and  such  agreement  requires  no  new 

1.  Foley  V.  McKeegan,  4  Iowa  i;  66  their  control,  and  it  was  held  that  the 

Am.  Dec.  107.  plaintiffs  could  recover  nothing  for  the 

In  a  building  contract  cofltaining  delaj  caused  by  their  failure  and  refusal 
the  usual  clauses  fixing  the  days  for  to  furnish  the  defendants  with  a  copy 
completing  various  parts  of  the  work,  of  the  plans  and  specifications, 
a  stipulation  to  the  effect  that  any  neg-  Where  the  answer  in  an  action  for 
lect  to  comply  with  the  conditions  of  the  price  of  building  materials  sets  up, 
the  contract,  and  finish  the  work  as  as  a  counterclaim,  damages  stipulated  in 
provided,  shall  be  sufficient  cause  for  the  contract  between  the  parties  for  a 
the  employer  to  claim  damages  at  the  failure  to  complete  the  delivery  on  a 
rate  of  ten  dollars  for  each  and  every  certain  day,  and  it  appears  that  the 
day's  detention  so  caused,  may  be  re-  contract  further  provided  that  in  case 
garded  as  covenanting  for  stipulated  a  delay  should  be  caused  by  the  de- 
damages  ;  and  the  owner  is  entitled  to  fendant,  then  the  time  should  be  ex- 
retain  at  that  rate,  for  delay  occurring  tended  for  a  period  equal  to  such  delay, 
without  his  contributory  negligence  or  the  plaintiff  may  show  that  the  delay 
consent.  O'Donnell  V.Rosenberg,  14  in  deliver  v  was  caused  by  the  defendant, 
Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  59.  though  the  complaint  does  not  allege 

S.  Marshall  v,  Hann,  17  N.  J.  L.  425 ;  any  excuse.    Keogh  Mfg.  Co.  v,  Eisen- 

Huckestein  v,  Kelly,  139  Pa.  St.  aoi ;  berg  (G.  PL),  27  N.  Y.  Supp.  356;  7 

Johnson  v.   White    (Tex.  Civ.    App.  Misc.  Rep.  (N.  Y.)  79. 

1894),    27    S.    W.   Rep.    174;    Keogh  4.  Mundy  v,  Stevens,  61   Fed.  Rep. 

Mfg.    Co.    V,    Eisenberg    (C.    PI.),  7  77;  9  C.  C.  A.  366;  Luckhart  w.  Og- 

Misc.  Rep.  (N.  Y.)  79;  27  N.  Y.  Supp.  den,  30  Cal.  547;  Smith  v.  Smith,  45 

356;  Legge  V,  Harlock,  12  Q^  B.  1015;  Vt.  433;  Hutchinson  v.  New  Sharon, 

18  L.J.  Q^  B.  45.    And  see  Set-Off,  etc.,  R.  Co.,  63  Iowa  727;  Thornhill  v. 

Recoupment,  and  Counterclaim,  Neats,  8  C.  B.  N.  S.  831;  Wood  v,  Ber- 

vol.  22,  p.  209.  nal,  19  Yes.  Jr.  220. 

In  an  action  on  a  building  contract.  If  the  delay  is  assented  to,  recovery 

where  the  defendant  sets  off  a  penalty  can  be  had.   Smith  v.  Gugerty,  4  Barb, 

stipulated  for  the  plaintiffs'  failure  to  (N.  Y.)  614;  Gallagher  z\  Nichols,  60 

complete  the  building  by  a  certain  time,  N.  Y.  438. 

and  there  is  evidence  that  it  was  con-  Where  a  contract  provided  that  the 
templated  when  the  contract  was  made  plaintiffs  should  erect  a  building  for 
that  the  defendant  should  putinasid-  the  defendants  before  a  certain  date, 
ing  to  enable  the  plaintiffs  to  unload  for  a  specified  price,  to  be  paid  in  four 
materials  on  the  spot,  it  is  misleading  installments,  each  payment  to  be  made 
to  charge  that  this  siding  could  have  when  certain  work  had  been  per- 
been  put  in  by  the  defendant  in  a  day  formed,  and  that,  if  the  plaintiffs  failed 
or  two,  where  there  was  evidence  that  at  any  time  to  furnish  sufficient  mate- 
in  order  to  do  so,  the  lot  would  have  to  rial  or  workmen,  the  defendants,  after 
be  graded.  Huckstein  v,  Kelly,  139  Pa.  three  days'  notice,  might  proceed  with 
St.  201.  the  work,  and  deduct  the  expense  from 

S.  Russell  V,  Sa  Da  Bandeira,  13  C.  B.  the  contract  price,  it  was  held  that  the 
N.  S.  149;  32  L.J.  C.  P.  68.  In  Welch  fact  that  the  plaintiffs  were  dilatory 
V,  McDonald,  85  Va.  500,  the  defend-  in  the  work  from  the  beginning,  did 
ants  contracted  to  furnish  building  stone  not  entitle  the  defendants  to  refuse  to 
forthe  plaintiffs  according  to  the  tatter's  pay  the  second  installment  when  the 
plans  and  specifications,  and  agreed  to  same  was  fully  earned,  and  afterward 
pay  five  dollars  per  day  for  delay  be-  terminate  the  contract  as  for  a  breach 
yond  a  certain  date,  unless  the  delay  was  thereof  by  the  plaintiff,  where  the  de- 
occasioned    by  circumstances   beyond  fendants  had  acquiesced  in  such  delay 
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extraneous  consideration  to  support  it.^  The  waiver  may  either 
be  by  express  agreement,^  or  implied  from  the  action  of  the 
employer.* 

up  to  the  time  such  installment  became  A  request  to  go  on  with  the  work, 

due.     Smith  v.  Corn  (C.  PI.),  23  N.  Y.  together  with  partial  payments,  after 

Supp.  326;  3  Misc.  Rep.  (N.  Y.)  545.  the  workman's  failure  to  complete  a 

1.  It    is  promise  for    promise,  and  building  within  the  time  stipulated  in 

such  new  and  further  agreement  may  the  contract,  constitutes  a  waiver  of  the 

be  declared  upon,  and  a  recovery  had  owner^s  rieht  to  insist  on  a  forfeiture, 

for,  such  damages  as  the  breach  of  it  Ejster  v,  Parrott,  83  III.  517. 

has  occasioned,  though   in  excess  of  A  provision  in  a  building  contract 

what  would  have  arisen  under  theorig-  that  the*  work  shall  be  completed  bj  a 

inal  contract.  Hill  v.  Smith,  34  Vt.  535.  certain  date  is  waived  if  there  are  de- 

8.  If  the  agreement  for  extension  is  partures  bv  mutual  consent  from  the 
silent  as  to  the  duration  of  the  exten-  original  plan,  or  if,  after  the  time  pre- 
sion  of  the  time,  the  -law  implies  that  scribed  by  the  contract  has  expired,  the 
it  shall  be  for  a  reasonable  time.  Luck-  builder  is  notified  to  go  on  and  corn- 
hart  V,  Ogden,  30  Cal.  547.  plete.    Close  v.  Clark  (C.  PI.),  9  N.  Y. 

Where  the  employers  entered  into  a  Supp.  538. 

contract  for  the  erection  of  a  hotel  by  Where  the  plaintiff  contracts  to  com- 

a  given  day,  and,  after  that  day,  en-  plete  a  house  "ready  for  occupancy*' 

tered  into  a  new  contract,  by  whk:h,  in  within  sixty  days,  according  to  plmos 

consideration  of  the  delivery  to  them  of  which  do  not  require  the  finisbini;  of 

the  unfinished  building  as  it  stood,  they  the  second  storv  and  putting  on  the  last 

agreed  to  pay  the  contractors  the  orig-  coat  of  paint,  the  effect  of  a  subsequent 

inal    contract    price   less  a  stipulated  contract,  made   after   the  sixty    days 

sum,  it  was  held  that  they  could  not  go  have  expired,  to  do  the  additional  work, 

behind  the  new  agreement,  and  claim  for  an  extra  payment,  is  to  waive  the 

damages  for  the  failure  of  the  contract-  original    stipulation    to    complete   the 

ors  to  finish  the  work  within  the  time  work  at  a  certain  time,  and  substitute 

fixed  by  the  first  contract.     Towson  v,  a  stipulation  for  completion    withio  m 

Reese,  i  Tenn.  Ch.  245.  reasonable  time.    Cornish  v.  Suj-dam 

S.  The  employer  by  accepting  the  (Ala.  1893),  13  So.  Rep.  118. 
work  waives  his  right  to  object  to  the  Where  a  contractor  for  the  con- 
time  of  performance.  Cummings  v.  struction  of  a  mill  had  completed  the 
Pence,  i  Ind.  App.  317;  Adams  v.  Hill,  work,  except  as  to  certain  corn  rolls 
16  Me.  215.  And  where  payment  was  which  did  not  work  satisfactorily  to  the 
to  be  made  upon  the  completion  of  owner,  and  the  latter  wrote  him  a  let- 
the  work  at  a  given  time,  payment  at  ter  stating  that  whenever  the  rolls 
that  time,  though  the  work  was  not  should  do  satisfactory  work  he  would 
complete,  was  held  a  waiver.  Paddock  be  ready  to  pay  for  the  entire  work«  it 
v.  Stout,  121  IlL  571 ;  Meehan  v.  Wil-  was  held  to  amount  to  a  waiver  of  the 
liams,  2  Daly  (N.  Y.)  367.  But  see  time  fixed  bv  the  contract  for  the  com- 
Shute  V,  Hamilton,  3  Daly  (N.  Y.)  46a.  pletion  of  the  entire  work,  and  that  a 

The  fact  that  the  employer  permits  completion  within  a  reasonable   time 

the  contractor  to  go  on  with  tbe  work  therealler  was  sufficient    Van  Stone  v. 

after  the  time  limit,  without  expressing  Stillwell,  etc.,  Mfg.  Co.,  142  U.  S.  128. 

disapproval  or  dissatisfaction,  does  not  Allowing  the  contractor  to  go  on 

waive  his  right  to  damages  for  the  de-  and  complete  the  work  after  the  time 

lay.      Oberlies  v.  Bullinger,  75    Hun  stipulated,  has    been    held    a  wMver. 

(N.  Y.)  248;   Barber  v.  Rose,  5  Hill  Dunn  v.  Steubing,  120  N.  ¥.232. 

<N.  Y.)  76 ;  Smith  v.  Smith,  45  Vt.  433.  A  contractor  agreed  to  build  a  house 

Nor  does  the  fact  that  the  builder  of  a  for  B.  by  a  certain  time,  and  to  pay 

house  did  not  terminate  a  contract  with  himself  from  a  mortga^  to  be  nego- 

a  subcontractor  for  the  latter's  failure  tiated  by  him.    The  house  was    not 

to  complete  his  work  within  the  time  completed  at  the  time  stipulated,  but 

specified,  prevent  the  builder  from  re-  the  contractor  was  allowed  to  continue 

covering,    by    war    of    counterclaim,  work  for  two  months,  when  B.  took  pos- 

damages  for  the  delay.    Grannis,  etc.,  session.    It  was  held  that  B.  could  not 

Lumber  Co.  v.  Deeves  (Supreme  Ct.),  defend  his   suit  in  assumpsit  for   the 

25  N.  Y.  Supp.  375;  72  Hun  (N.  Y.)  171.  value  of  worh  dene  and  matariala  fur- 
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The  effect  of  the  extension  of  time  is  merely  to  substitute  a  new 
time  for  the  old,^  and  the  waiver  of  the  condition  as  to  time  does 
not  operate  as  a  waiver  of  the  other  features  of  the  contract.* 

/.  Effect  of  Extras  and  Alterations.— Where,  after  the 
contract  is  entered  into,  additions  to,  or  alterations  in,  the  work, 
are  made  at  the  request  of  the  employer,  increasing  the  labor  and 
requiring  additional  time,  the  time  originally  limited  for  the  com- 
pletion of  the  contract  will  be  deemed  to  have  been  extended  by 
the  parties,  if  an  extension  is  necessary  for  the  protection  of  the 
contractor.* 

g.  Excuses  for  Delay. — Where  the  delay  is  caused  by  the 

nished,  having  waived  the  6tipulatton  N.  S.  736;    11    W.  R.  a6i ;   Legge  v, 

as  to  time,  and  having  prevented  him  Harlock,  12  Q.  B.  1015;  18  L.  J.  Q^  B. 

from  negotiating  a  mortgage,  by  tak-  45;  Kemp  r.  Rose,  4  Jur.  N.  S.  919. 

ing  possession  of  the  unfinished  house.  Thereafter  the  obligation  is  to  finish 

Foster  v,  Worthington,  58  Vt.  65.  within   a  reasonable    time.    Green   v, 

Bvldenoe  of  Waiver . — In  an  action  on  Haines,  i  Hilt.  (N.  Y.)  354. 

a  building  contract  which  provides  that  A  party  to  a  written  agreement  for 

the  contractor  shall-  forfeit  a  certain  building  a  house,  the  plan  of  which  is 

amount  for  each  daj  after  a  day  on  subsequently  altered  by  oral  consent 

which  he  agrees  to  complete  the  build-  at  his  suggestion,  so  as  to  postpone  the 

ing,  if  he  does  not  complete  it  by  that  work  without  fixing  any  new  time  for 

time,  parol  evidence  that  the  defend-  its  completion,  cannot  afterward  object 

ant*s  superintendent,  in  ordering  extra  to  its  not  having  been  completed   at 

work,  stated  that  he  would  not  exact  the  the  time  originally  agreed  upon.     Pal- 

forfeiture,  Is  admissible  as  tending  to  mer  v,  Stockwell,  9  Gray  (Mass.)  237. 

show  a  waiver  of  such  provision,  but  The  plaintifif  was  not  liable  for  de- 

not  for  the  purpose  of  showing  a  waiver  lay  in  the  completion  of  the  building, 

in  respect  to  other  matters.    O'Keefe  where  it  was  due  to  the  fact  that  the 

v.  St.  Francis*  Church,  59  Conn.  551.  defendant's   architect    either    changed 

Where  a  builder  brought  an  action  the  plans  and  specifications,  or  failed 

to  recover  for  work  done  under  a  con-  to  furnish  necessary  lines  and   levels, 

tract  whereof  time  was  the  essence,  but  was  liable  where  the  delay  resulted 

alleging  full  performance  of  the  con-  from   the  condemnation   of    materials 

tract  on  his  part,  and  the  defense  was  which  he  furnished  and  on  which  the 

that  the  contract  was  not  completed  in  architect  was  required  to  pass  under 

time,  it  was  held  that  evidence  of  the  the    contract.      White    v,    Braddock 

modification  of  the  contract  or  waiver  Borough  School  Dist.,  159  Pa.  St.  aoi. 

offered  by  the  plaintiff  by  way  of  ex-  If,  after    a    contract    is    made    for 

cuse,  was  inadmissible  under  the  plead-  building  a  bridge  by  a  given  day,  the 

ings.   Elting  v.  Dayton  (Supreme  Ct.),  owner  directs  thereon  tractor  to  do  ad- 

17  N.  Y.  Supp.  849.  ditional    woric   requiring  longer  time, 

1.  Barclay    v.  Messenger,  43   L.  J.  this  time  must  be  added  to  the  contract 

Ch.  449.  time  for  completion.    Texas,  etc.,   R. 

8.  Jacksonville,  etc.,  R.  Co.  v.  Wood-  Co.  v.  Rust,  19  Fed.  Rep.  239. 

worth,  26  Fla.  368.  The  original  plans  for  the  construe- 

It   waives    nothing  more  than    the  tion  of  the  piers  of  a  bridge  having  been 

time  of  performance.  Paddock  v.  Stout,  rendered  impracticable  by   an   act  of 

121  III.  571.  Congress  regulating  the  construction  of 

S.  Smith   t;.  Gugertv,  4  Barb.    (N.  the  bridge,  a  new  contract  was  entered 

Y.)  614;  Green  v.  Hamee,  i  Hilt.  (N.  into  before  the  expiration  of  the  time 

Y.)   254;  Bigler    v.   New    York,  etc.,  for  the  performance  of  the  old  contract, 

Transp.  Co.  (Supreme   Ct.),  5  N.  Y.  for  the  construction  of  the  piers  accord- 

Supp.  347;   Van  Buskirk  v.  Stow,  42  ing  to  the  altered  plan,  containing  a 

Barb.  (N.  Y.)9;  Doyle  v.  Halpin,  33  special  reference  to  description  of,  and 

N,  Y.  Super.  Ct.  352;   Huckestein  v,  price  to  be  paid  for,  each  pier,  it  being 

Kelly,    153  Pa.  St.  631;   Westwood  v,  expressly  provided  that  the  work  was 

Secretary  of  State  for  India,  7  L.  T.  to  be  done  according  to  the  original 
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negligence  *  or  failure  of  the  employer  to  perform  his  portion  of 
the  contract  the  contractor  will  be  excused.*  The  rule  is  well- 
settled  that  where  the  work  to  be  performed  by  the  contractor 

specifications.  It  was  held  that,  as  the  days  or  before,  there  was  evidence  that 
plaintiff  went  to  work  under,  and  rec*  the  plaintiff  made  such  a  tank,  but 
ognized  as  binding,  the  old  contract,  could  not  gain  access  to  the  laboratorj 
and  now  sought  to  recover  for  its  on  the  last  day,  that  the  defendant  de- 
alleged  breach,  the  waiver  of  the  com-  layed  performance  for  three  days  be- 
pany's  right  to  annul  the  old  contract  fore  actual  notice  from  the  pUintiff 
did  not  affect  its  right  to  terminate  it  of  readiness  to  perform,  and  for  seven 
whenever  the  plaintiff  in  fact  failed  or  days  thereafter,  and  that  a  leakage  in 
refused  to  progress  with  sufficient  speed,  the  tank  when  put  in  place  was  caused 
or  in  a  proper  manner,  to  complete  the  by  its  exposure  to  heat  in  the  plaintiff's 
work  in  a  reasonable  time,  or  within  the  shop  during  the  delay.  It  was  held 
time  agreed  on,  if  any,  when  the  new  that  it  was  a  question  for  the  jury 
contract  was  made.  Henderson  Bridge  whether  the  plaintiff  perform^  the 
Co.  T'.  O'Connor,  88  Ky.  303.  contract    in   every  respect  except   as 

A  house  not  having  been  completed  prevented  by  the  defendant.     Sjlves- 

until  fourteen  days  after  the  stipulated  ter  v.  Wheeler,  26  N.  Y.  Supp.  411;  74 

time,  but  extra  work  having  been  re-  Hun  (N.  Y.)  382. 

quired,  it  cannot  be  said,  without  evi-  But  the  performance  of  a  contract  to 

dence,  that  the  delay  was  longer  than  build  a  house  for*  another  on  the  soil 

required  for  the  extra  work.    Sweney  of  such  person,  and  that  the  work  shall 

V,  Davidson,  68  Iowa  386.  be    executed,    finished,  and  readj  for 

If  a  contractor  agrees  to  execute  not  use  and  occupation,  and  be  delivered 

only   the  work  specified,  but  also  ail  over,  so  finished  and  ready,  to  the  own - 

alterations,  within  the  time  prescribed  er  of  the  soil  at  a  day  named,   is  not 

in  the  contract,  there  is  no  implied  excused  by  the  fact  that  there  was  a 

condition  that  the  alterations  shall  be  latent  defect  in  the  soil,  inconsequence 

such  as  can  reasonably  be  completed  of  which  the  walls  sank  and  cracked, 

within  the  time.    Tones  v,  St.  John's  and  the  house,  having  become   unin- 

College,  40  L.  J.,  Q2,  B.  80;  L.  R.,  6  Q^  habitable    and    dangerous,  had    to  be 

B.  115;  Weeks  v.  Little,  47  N.  Y.  Su-  partially  taken  down  and  rebuilt  on 

per.  Ct.  I.  artificial  foundations.    Ingle  v.  Jones, 

Where  a  contractor  undertook  to  2  Wall.  (U.  S.)  i. 
execute  works,  with  enlargement;  etc.,  8.  If  the  owner  refuses  to  permit  the 
within  a  specified  time,  the  architect  builder  to  complete  his  contract,  the 
having  power  to  extend  the  time  for  owner  cannot  complain  of  the  delay. 
completion  in  proportion  to  the  extra  Homebank  t;.  Drumgoole,  X09N.  Y.63. 
work  so  ordered,  and  additions  were  Where  a  building  contract  contain- 
ordered  and  executed,  and  caused  de-  ing  a  damage  clause  required  the  corn- 
lay  in  completion  of  the  works  be-  pletion  of  the  building  by  a  certain 
yond  the  time  specified,  but  the  archi-  time,  delays  chargeable  to  the  owner 
tect  did  not  extend  the  time,  it  was  or  the  architect  in  charge  are  excus- 
held  that  the  contractor  was  bound  to  able.  Wright  t;.  Meyer  (Tex.  Civ. 
complete  the  works  within  the  time  App.  189J.),  25  S.  W.  Kep.  1122. 
specified  and  was  liable  to  pay  damages  The  failure  of  the  contractor  to  com- 
for  non-completion  within  the  specified  plete  the  work  within  the  prescribed 
time.  Tew  v.  Newbold-on-Avon  Dist.  time  is  no  bar  to  his  recovery,  where  it 
School  Board,  i  C.  &  E.  260.  appears   that  he   could  not  prosecute 

1.  In  an  action  by  a  contractor  for  the  work  on  account  of  an  overflow  of 

constructing  a  building,  the  defendant  water  caused  by  the  employers'  non- 

cannot  set  off  damages  for  the  plain-  compliance  with  their  contract.     Skel- 

tiff's  failure  to  complete  the  building  sey  v.  U.  S^  23  Ct.  of  CI.  6x. 

withm  the  time  prescribed  by  the  con-  In  King  Iron  Bridge,  etc.,  Co.  r.  St. 

tract,  where  such  failure  was  due  sole-  Louis,  43  Fed.  Rep.  768,  the  plaintiff 

ly  to  his  own  negligence.     White  v,  contracted  with  the  defendant  to  build 

Fresno  Nat  Bank,  98  Cal.  166.  a  bridge  *'on  the  present  stone  piers," 

In  an  action  on  a  contract  to  con-  and  bound  himself  to    complete   the 

struct  a  water-tight  tank,  and  place  it  work  within  ten  months  and  one  week 

in  the  defendant's  laboratory  in  thirty  after  receiving  notice  to  begin.    The 
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cannot  be  performed  until  the  other  work  provided  to  be  done 
by  the  owner  or  his  employees  is  finished,  the  failure  of  the  latter 

to  complete  their  work  in  season  to  enable  the  contractor  to  end 
his  within  the  time  limited  by  the  contract,  is  a  sufficient  excuse 
for  his  delay.^  So,  the  failure  of  the  employer  to  obtain  a  building 

defendant  failed  to  prepare  the  piers  to  pendent  work,  if  the  contractor  had  not 

receive  the  bridge  until  eleven  months  been  hindered.  Weeks  r.  Little,  1 1  Abb. 

after  it  had  given  the  plaintiff  notice  to  N.  Cas.  <N.  Y.  Ct.  App.)  415. 

begin.    It  was  held  that  such  failure  I>elaj  Oauaoa  by  Otber  Ck>iitracton. — 

released  the  plaintiff  from  the  obliga-  Where  a  contract  for  mason  work  to  be 

tion  to  complete  the  bridge  within  the  done  on   a  building  bj  the  plaintiff, 

specified  time.  provided  that  a  certain  payment  should 

The  provisions  of  a  contract  that  it  be  made  when  the  mason  work  was 
should  be  performed  on  a  day  named,  completed,  and  the  plaintiff  was  delayed 
and  as  stipulated  damages  the  pay-  in  his  work  on  account  of  the  delay  of 
ment  of  a  certain  sum  per  day  lor  each  the  work  of  another  independent  con- 
day's  delay  thereafter,  do  not  apply  tractor,  which  had  to  be  done  first,  and 
where  the  delay  is  caused  by  the  failure  the  plaintiff  used  all  diligence  in  going 
of  the  other  party  to  the  contract  to  on  with  the  work  after  it  was  possible 
perform  on  his  part.  Davis  v.  Crooks-  for  him  to  do  so,  and  went  prepared  to 
ton  Waterworks  Power,  etc.,  Co.  finish  the  job,  when  hie  was  ordered  off 
(Minn.  1894),  59  N.  W.  Rep.  482.  by  the  owtier,  who  had  put  other  men 

In  Maher  v.  Davis,  etc.,  Lumber  Co.,  on  the  work,  it  was  a  substantia]  com- 

86  Wis.  530,  the  defendant  contracted  pliance,  and  entitled  the  plaintiff  to  his 

in  writing  to  pay  the  plaintiff  a  cer-  payment.     Highton  v.  Dessau  (P.  CI.), 

tain  amount  for  drawing  lumber  to  the  19  N.  Y.  Supp.  395. 

defendant's  lumber  yard,  to  furnish  a  Where  the  contract  provides  that  the 

wagon  for  such  purpose,  and  to  pay  contractor  is   not  to  excuse  delay  on 

twenty -five  cents  additional  on  every  account  of  any  neglect  of  other  con- 

one  thousand  feet  if  all  should  be  de-  tractors  unless  written  notice  of  such 

livered  in  a  specified  time.    It  was  held  neglect  is  given,  and  no  such  notice  is 

that  the  plaintiff  was  entitled  to  recover  given,  a  refusal  to  find  that  the  con- 

the  additional  pay,  though  he  did  not  tractor  has  been  delayed  six  weeks  by 

deliver  the  lumber  in  the  required  time,  other  contractors  is  proper.     Shute  v, 

if  the  delay  was  caused  by  the  defend-  Hamilton,  3  Daly  (N.  Y.)  462.    * 

ant*s  refusal  to  furnish  a  wagon  and  his  Where  a  party  contracts  to  do  the 

failure  to  furnish  the  requisite  facilities  stonecutter's  work  of  a  building  so  as 

for  unloading  the  lumber  in  the  yard.  not  to  delay  any  of  the  other  work, 

The    contractor  cannot  excuse   his  and   to  complete  the  same  by  a  day 

failure  to  complete  the  work  in  time,  named,  and  he  is  prevented  from  com- 

on  the  ground  that  the  company,  when  mencing  the  work  by  other  contractors 

he  had  purchased  material  and  con-  not    having   done    their    work,    until 

tracted   debts  for  labor  on   its  credit,  about  the  time  for  the  completion  of 

failed  to  meet  its  obligations,  and  there-  his  work,  and  he  then  proceeds  under 

by  so  impaired  its  credit  that  he  could  the  contract,  he  will  be  bound  by  its 

not  dispose  of  its  stock  and  bonds  at  provisions,  except  as  to  the  time  of 

a  price  that  would  afford  him  means  to  completing  his  work,  and  for  any  un- 

carry  on  the  work.    Wood  v.  Boney  necessary  delay  on  his  part  thereafter 

(N.J.  1891),  21  Atl.  Rep.  574.  he  will  be  liable  to  respond  to  his  em- 

1.  Stewart  v.  Keteltas,  36  N.  Y.  388;  plover  in  damages.  Graveson  v.  Tobcy, 

Weeks  v.  Little,  11  Abb.  N.  Cas.  (N.  75  111.  540. 

Y.  Ct.  App.)  415;  Guttman  v.  Crouch,  A  provision  in  the  contract  that  the 

134  N.  Y.  585 ;  Taylor  v.   Renn,  79  contractor  shall  have  no  claim  by  rea- 

lU-  181.  son  of  delay  on  the  part  of  the  manu- 

The  fact  that  some  work  was  delayed  facturer  in  delivering  pipes,  etc.,  has  no 

by  the  builder  which  was  not  affected  application  where  the  pipes,  when  re- 

by  the  employer's  delay,  does  not  alter  ceived,  are  found  to  be  defective,  thus 

the  result,  unless  it  be  proved  that  there  entailing  delay.    Wood  v.  Ft  Wayne, 

would  have  been  delay  in  such  inde-  119  U.  S.  312. 
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permit,*  or  to  secure  a  right  of  way,*  or  to  supply  necessary 
materials,'  or  to  designate  a  day  for  commencing  work,^  or,  in 
fact,  to  do  anything  which  he  is  called  upon  by  the  contract  to 
do  before  the  work  is  to  commence,  will  excuse  the  contractor 
for  his  delay  beyond  the  agreed  period  of  completion.'    But  after 

1.  Deeves  v.  New  York  (Super.  Ct.)i  the  time  originally  specified.    Nourst 

17  N.  Y.  Supp.  460.  V.  U.  S.,  25  Ct.  of  CI.  7. 

8.  Where  no  time  is  specified  for  se-        5.  Weeks  v.  Little,  89  N.  Y.  566; 

curing  the  right  of  way,   it  must  be  11  Abb.  N.  Cas.  (N.  Y.)  415;  Sttrr 

secured  within  a  reasonable  time,  and  v,     Gregory     Consol.    Min.    Co.,  6 

it  is  sufficient  to  aver  that  it  was  not  Mont.  405. 

secured  at  the  time  it  ought  to  have        Delay  in  furnishing  pipe  according 

been.   Smith  v,  Boston,  etc.,  R.  Co.,  36  to  a  contract  with  the  defendant  is  ex* 

N.  H.  458.  cused  if  it  is  occasioned  by  thediscoTeir 

The  provision  in  a  contract  for  the  of  defects  in  the  specifications  far- 
construction  of  a  railroad  that,  in  case  nished  by  defendants*  engineer,  which 
the  compafiy  is  delayed  in  acquiring  made  new  specifications  necessary,  or 
title  to  lands,  or  for  other  reasons,  the  by  the  failure  of  defendants  to  anlo«d 
contractor  shall  not  be  entitled  to  the  pipe.  Wood  v.  Malone,  131  Pa. 
damages  therefor,  but  shall  have  ex-  St.  5^4. 

tension  of  time,  does  not  apply  to  a        Where,  under  a  contract  with  the 

delay  caused  by  the  company  in  failing  defendant,  the  plaintifiTs  were  to  coir.- 

to  have  a  survey  made  for  the  work,  mence  the  work  therein  provided  for 

O'Connor  v.  Smith,  84  Tex.  232.  on  a  special  date  and  failed  to  do  so.  i: 

8.  Where  the  employer  is  to  find  the  was  competent  for  them  to  show  thii, 

iron  for  building  a  ship,  his  failure  to  though  the  defendant  notified  them  m 

supply  it  in  time  will  excuse  the  con-  that  date  that  it  had  been  arraogvKl  :'cr 

tractor  for  not  completing  the  vessel  them  to  commence,  it  failed  to  make 

in  the  time  required.  Bulkley  v.  Brain-  arrangements;     such    evijdencc  beisf 

ard,  2  Root  (Conn.)  5.  offered,  not  to  change  the  terms  of  the 

4.  Deeves  t;.  New  York  (Super.  Ct),  contract,  but  to  show   the  reason  of 

17  N.  Y.  Supp.  460.  their  non-compliance  therewith.  Texn 

But  where  a  party  contracted  to  do  etc.,  R.  Co.  v.  Saxton  (N.  Mex.  1895, 

a  given  job  of  work  by  a  stipulated  34  Pac.  Rep.  532. 
time,  and  in  the  contract  was  contained        In  an  action  on  a  building  contnct. 

a  provision  that  a  portion  of  the  work  where  the  defendant  sets  off  a  penaltr 

should   not   be  done    until    directions  stipulated  for  the  plaintiffs'  failure  to 

were  given  to  the  other  party,  it  was  complete    the    building    by  a  certain 

held  that  the  power  to  suspend  the  do-  time,  and  there  is  evidence  that  it  ws 

ing  of  the  work  did   not  continue  so  contemplated  wben  the  contnct  ^ 

long  as  to  prevent  the  completion  of  it  made  that  the  defendant  should  pot  in 

within  the  time  agreed  upon.     Dubois  a  siding  to  enable  the  plaintiffs  to  on 

V,  Delaware,  etc..  Canal  Co.,  4  Wend,  load  materials  on  the  spot,  it  is  note: 

(N.  Y.)  285.  ror  to  charge  that  the  plaintiffs  sboald 

Work  on  a  government  contract  was  be  allowed  additional  time  on  accour' 

suspended  by  order  of  the  government,  of  the  defendant's  delay  to  put  in  »cfc 

and  a  supplementary   agreement  was  siding.     Huckestein  v.  Kelly,  il9^^ 

made  that  the  contractor  might  com-  St.  201. 

plete  the  contract  should  the  govern-  The  defendants,  having  contracted  tc 
ment  decide  to  have  it  done.  It  was  build  a  railroad,  gave  the  plaintiff  v 
held  that  the  unreasonable  delay  of  the  oral  subcontract  to  grade  certain  ^■ 
government  in  deciding  whether  work  tions.  The  defendants  were  unable  >^ 
should  be  resumed  under  the  original  have  the  work  ready  for  the  plaicti- 
contract  was  equivalent  to  an  affirma-  at  the  time  specified,  because  the  rai- 
tive  decision,  and  entitled  the  plain-  road  company  had  not  then  establisHe' 
tiff  to  a  recovery  upon  that  basis,  and  the  grade.  It  was  held,  in  an  actiocf:" 
the  government,  having  ordered  a  sus-  special  damages  for  breach  of  the  cos- 
pension  of  the  work,  was  not  entitled  tract,  that  it  was  a  question  for  t^ 
to  recover  upon  a  counterclaim  for  jury  whether  the  contract  was  upca 
failure  to  complete  the  work   within  condition  that   the  railroad  compai" 
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the  employer  has  removed  the  impediment,  the  contractor  must 
complete  the  work  within  a  reasonable  time.^ 

The  wrongful  withholding  of  the  monthly  estimates  upon 
which  payment  is  to  be  made,  will  excuse  delay,'  as  will  also  an 
unavoidable  accident,'  or  the  act  of  God.* 

should    establish    the    grade  in   time,  cuse  where  the  strilce  takes  place  after 

Hammond  t'.  Beeson,  112  Mo.  190.  the    time    stipulated    for    completion. 

1.  Inter- Ocean  Transp.  Co.  v.  Sher-  Hexter  v,  Knox,  39  N.  Y.  Super.  Ct. 

iffs.  54  Wis.  203.  109. 

In'  McGowan  v,  American  Pressed  Where,  hj  the  contract,  unavoidable 

Tan  Bark  Co.,  121  U.  S.  575,  it  was  accident  is  only  to  be  allowed  for  upon 

held    that    the    time     began    to    run  written  claim  made  at  the  time,  it  will 

from  the  date  the  impediment  was  re-  not  excuse   delaj  where    no    written 

"  -'             moved.  claim   is    made.     Brown   v,   Strimple, 

'•-^  -"^                2.   Where  a    building    contract,    in  31  Mo.  A  pp.  338. 

which   there  is  a  damage  clause   for  Delay  In  Other  Partiea. — In  an  action 
'.-•-'            non-performance  by  a  certain  time,  pro-  for  damages  from  delay  in  completing 
"  y '          vides  for   payment  by  the  owner  on  improvements  in  the  plaintiff's  place 
.t^  -  ^>          monthly  estimates,  any  delays  caused  of  business,  under  a  contract  that  they 
by   the  wrongful   withholding  of  the  should  be  completed  by  a  specified  day, 
:-/  1  ■'^          same  are  excusable.     Wright  t\  Meyer  the  witnesses  for  the  defendant  testi- 
-  r^  -           <Tex.  Civ.  App.  1894),  25  S.  W.  Rep.  fied  that  the  completion  of  the  work 
1 1 22.  was  prevented  by  delay  in  the  making 
A  contractor  claimed  that  his  failure  of  a  tiled  flooring,  for  which  the  plain- 
to  complete  a  railroad    by  the  time  tiff  had  contracted  with  other  parties, 
limited  was  due  to  the  company's  re-  and  that  the  work  was  completed  with- 
fusal  to  pay  the  balance  due  him,  and  in  three  or  four  days  after  the  tiling 
the   failure  of  individual  members  to  was  finished,  while  the  testimony  for  the 
comply   with    promises  of  assistance,  plaintiff  was  that  the  delay  in  putting 
The  only  compensation  agreed  on  was  down  the  tiling  did   not   m   any  way 
.  ^  ,-..          delivery  of  stock  and  bonds,  and  they  hinder  the  defendant  from  proceeding. 
■■'■^_j.^;-f         were  given  to  him  on  his  estimates  until  It  was  held   that  a  verdict  for  the  de- 
V  >jX          ^^^  month  before  the  contract  expired,  fendant  could  not  be  set  aside  on  ap- 
^  '  /.               -when  he  declared  his  inability  to  pro-  peal,  and  that  the  defendant  was  not 
^  *fl,  i"^       ceed  further  with  the  work  unless  more  necessarily  liable  for  delay,  because  the 
'^'^"^,,  ^         stock  were  issued  him,  or  more  funds  work  on  the  improvements  agreed  to 
-^■''\]  \^:       raised,  which  was  refused  on  the  ground  be  made  was  not  commenced  until  after 
->'>r  ^/  ..^        that    he   had  already    been   overpaid,  the  time  specified  for  its  completion. 
''^  ^^j'        He  claimed  a  balance  due  him,  but,  in-  Franchi  t'.  Brunswick -Balke-Collender 
'^^ir.'        «tead  of  insisting  on  it,  he  importuned  Co.  (C.  PI.),  13  N.  Y.  Supp.  294. 
\e^      iS-        the    company  to  raise   funds  for    the  4.  See  Deeves  v.  New  York  (Super. 
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tt  -?^;^  .  work,  and  oftered  to  mortgage  his  own  Ct.),  17  N.  Y.  Supp.  460. 

<  e^'^^'^  ,.-  land  for  the  purpose.     It  was  held  that  But  the  act  of  God,  if  relied  on  as  a 

>r^,^t*'' ;'.,  his  excuse  that  his  failure  to  complete  .  defense,  must  be  pleaded.     Pengra  v, 

-vje-^']^-  the   road  was  due   to  the  company's  Wheeler,  24  Oregon  532. 

^'i:^^'^'^  failure  to  pay  him  a  balance  due  him  It  is  no  defense,  in  an  action  against 

.y2.>'*-     .  "was  not  established.     Wood  v.  Boney  the  contractor's  executors,  for  failure  to 

tl-i;*^*  (N.  J.  1891),  21  Atl.  Rep.  574.  complete  the  contract  within  the  speci- 

8.  Bailey  v.  Stetson,  i  La.  Ann.  332.  fied  time,  that  the  contractor  died  be- 

,  j^r'J.'-''.           Where  a  building  contract  provides  fore  the  expiration  of  the  time.    Mc- 

^jrc*^?*,  for  the  completion  of  the  buildings  by  Daniel's   Appeal  (Pa.    1888),   12   Atl. 

^.^,'r2^--''.  »  specified  date,  "provided  there  be  no  Rep.  154. 

^'^  iiete''^.  interference  from  labor  strikes,"    the  .  Where  a  person  contracts  to  build  a 

*''^^,^  !«*-'  ^  fact    that    the    mechanics  quit  work  building  of  a  certain  kind  of  stone,  and 

*^  ^<''*  upon  the  building  on  account  of  the  to  complete  the  same  within  a  specified 

^^l\^j^'  contractor  failing  to   pay   them   their  time,  the  impossibility  of  procuring  the 


-r* 


r^.l^yd^^  wages  as  agreed  does  not  release  the    stone,  to  be  an  excuse  for  delay,  must 

1^  '<e^'-"\.  contractor  from  completing  the  build-     have  existed  when   the  contract  was 

i^T^^  i  '  ing  by  the  time  agreed  upon.     McLeod     made.     Wright   v.  Meyer   (Tex.  Civ. 

~s*  '*  ^^  iy.  Genius,  31  Neb.  i.     Nor  is  it  an  ex-     App.  1894),  25  S.  W.  Rep.  1122. 
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These  rules  are  equally  applicable  to  contracts  between  a  prin- 
cipal contractor  and  a  subcontractor.^ 

7.  Performanee  Subject  to  Approval — a.  Approval  of  Super- 
intendent.— It  is  usually  provided  in  building  and  construction 
contracts  that  the  work  shall  be  completed  to  the  satisfaction  of 
the  superintendent,  who  is  usually  the  architect  or  engineer,  and 
shall  be  paid  for  upon  the  production  of  his  certificate  approv- 
ing the  work  and  valuing  the  amount  done.  This  condition  is 
perfectly  valid,  and  is  necessary  to  secure  the  owner  from  impo- 
sition by  dishonest  contractors,  and  enables  him  to  rest  satisfied 
that  the  work  has  been  done  to  the  satisfaction  of  some  one 
thoroughly  qualified  to  pass  upon  it.*  The  approval  of  the 
superintendent  must,  in  such  case,  be  obtained  before  any  com- 
pensation  can  be  recovered,*   which  fact  must  be  averred  and 

1.  A  builder  who  has  failed  to  com-  contract  between  the  parties,  all  paj- 

plete  in  time  work,  which  was  required  ments  were  to  be  subject  to  the  archi- 

to  be  done  on  his  part  before  the  work  tect^s  approval,  and  that  the  defendant 

of  a  subcontractor  could  be  commenced,  might  make  *'  any  alteration,  deviation, 

cannot  complain  that  the  subcontractor  additions,  or  omissions  from  the  said 

failed  to  complete  his  work  within  the  contract''  which  should  not  avoid  the 

time  specified  in  the  contract.  Grannis,  contract,  but  be  duly  allowed  for  in 

etc.,  Lumber  Co.  v,  Deeves  (Supreme  payment.       The    foundation  was  not 

Ct.),  25  N.  Y.  Supp.  375;  72  Hun  (N.  mentioned  in  the  contract,  and  there 

Y.)  171.    And  see  Hammond  v.  Bee-  were  no  specifications.      It  was  held 

son,  112  Mo.  190.  that,  in  the  absence  of  proof  that  the 

8.  Boettler  v.  Tendick,  73  Tex.  488 ;  rebuilding  of  the  foundation  was,  in 

Grafton  v.  Eastern  Counties  R.  Co.,  8  contemplation  of  the  parties,  a  part  of 

Exch.  699;  Goodyear  v,  Weymouth,  i  the  work  provided  for  by  the  contract, 

H.  &  R.  67.  payment    therefor  was  not  subject  to 

The  provision  for  acceptance  is  an  the  architect's  approval.     St.  John  v. 

additional  safeguard  against  defects  not  Potter  (C.  PI.),  19  N.  Y.  Supp.  230. 

discernible    by  an    unskillful    person.  A  contractor  is  not  entitled  to  re- 

Glacius  r.  Black,  50  N.  Y.  145  ;  10  Am.  cover  for  the  value  of  work  done,  as  to 

Rep.  449.  which,  while  incomplete,  the  architect 

In  Clarke  v.  Watson,  18  C.  B.  N.  S.  has  expressed  approval  so  far  as  then 

278;  114  E.C.  L.  278,  Erie,  C.  }.,  said:  partially   executed,   but  which  is  not 

'*  It  is  important  that  the  person  for  subsequently   completed  to  the  archi- 

whom  the  work  has  been  done  should  tect's  satisfaction.     Richardson  v.  Ma- 

not  be  called  upon  to  pay  for  it  until  hon,  L.  R.,  4  Ir.  C.  P.  486. 

some  competent  person  shall  have  cer-  Where  a  building  contract  provided 

tified  that  the  work  has  been  properly  that   the   architect    should    determine 

done,  according   to   the  contract  and  all  questions  as  to  materials  or  work 

specification."   This  is  a  perfectly  law-  omitted,   but,  a  question  arising  as  to 

ful  and  proper  condition.     It  is  prop-  certain  rosin,  which  was  not  put  under 

erly  made  for  the  protection  of  both,  the  floors  as  required  by  the  contract, 

by  interposing  the  science  and  judg-  the  architect  merely  credited  the  ac- 

ment  of  an  expert  to  secure  fidelity  in  count  ''by  amount  retained  until  rosin 

the  performance  of  the  work,  and  in  the  filling  is  properly  put  under  floors,  or 

use  of  suitable    materials.     Martin  v,  until  ascertained  by  whose  fault  the 

Leggett,  4  E.  D.  Smith  (N.  Y.)  257.  rosin  was  not  properly  put  under  the 

S.  Denver,  etc.,   R.   Co.  v,  Riley,  7  same,"  without  determining  this  latter 

Colo.  494;  Richardson  v,  Mahon,  L.  R.,  question,   it  was  held  that  the  owner 

4  Ir.  C.  P.  486.  was    not   entitled    to    credit    for   the 

But  his   approval   is  only  necessary  amount,  unless  the   failure  to  put  the 

to  the  extent  required  by  the  contract,  rosin  under  the  floors  was  the  builders' 

Thus,   in   an   action  for  services  ren-  fault,  and  that  this  question  was  prop- 

dered  in  rebuilding  the  foundation  of  a  erly  left  to  the  jury.      Huckestein  v. 

mausoleum,  it  appeared  that,  under  the  Kelly,  15a  Pa.  St.  631. 
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proved  in  an  action  for  the  price,^  and  his  decision  is,  in  the 
absence  of    fraud,   conclusive   upon   the   parties.*     If  the  one 

Implied  ApproTal. — The  approval  of  quantity'  shall  be  final,  and  he  shall  be 
the  architect  may  be  as  well  implied  as  the  sole  referee,"  a  court  will  not  dis- 
express.  Thus,  where  the  architect,  turb  the  decision  of  such  officer  in  the 
who  is  sole  arbiter  between  the  parties  absence  of  fraud  or  such  gross  error  as 
as  to  the  character  of  the  materials  would  imply  bad  faith.  Ogden  z\  U. 
used,  is  present,  and  has  knowledge  of  S.,  60  Fed.  Rep.  725 ;  9  C.  C.  A.  251. 
the  character  of  the  materials  being  The  acceptance  of  contract  work  hi- 
used,  and  does  not  object  at  the  time,  weekly,  as  it  progresses,  by  the  super- 
it  will  be  an  approval  of  the  same,  intendent  of  a  corporation,  as  done  to 
which  cannot  be  reversed  to  the  injury  his  satisfaction  in  compliance  with  the 
of  the  contractor.  Wright  v.  Meyer  terms  of  the  contract,  and  a  final  ac- 
(Tex.  Civ.  App.  1894),  35  S.  W.  Rep.  ceptance  of  the  whole  in  writing,  is 
1 122.  conclusive  on  the  company  in  the  ab- 

In  an  action  by  a  contractor  for  build-  sence  of  fraud  or  mistake  on  the  part 
ing  waterworks,  the  defendant  set  up  of  the  superintendent.  Sheffield,  etc., 
the  contract,  alleging  that  the  work  Coal,  etc.,  Co.  v.  Gordon,  151  U.  S.  285. 
was  not  done  in  accordance  therewith, '  But  his  decision  is  only  conclusive 
and  that  it  had  not  been  accepted,  as  of  those  matters  referred  to  him  by  the 
provided  by  the  defendant's  engineer,  contract,  and  where  a  clause  in  a  build - 
The  plaintiff  replied  performance  un-  ing  contract  provided  that  the  archi- 
der  the  engineer's  directions,  and  ac-  tect's  decision  should  be  binding  on 
ceptance  b}'  actual  taking  possession  of  both  parties  **as  to  the  interpretation 
the  works  by  the  defendant,  and  failure  of  the  drawings  and  specifications,  and 
of  formal  acceptance  by  the  engineer,  as  to  the  quality  and  quantity  of  work 
It  was  held  that  where  the  plaintiiTs  or  materials,  or  any  other  matter  con- 
testimony  tended  to  show  the  presence  nected  with  the  work,  furnishing  ma- 
and  directions  of  the  engineer  while  the  terials,  or  in  settlement  of  this  con- 
work  was  progressing,  and  a  subsequent  tract,"  it  was  held  not  to  include  a 
acceptance  of  the  works  as  a  whole  by  claim  for  damages  for  unreasonable 
the  defendant's  officers,  the  court  prop-  delay  in  performing  the  contract, 
erly  refused  to  withdraw  the  case  from  Michigan  Ave.  M.  £.  Church  v.  Hear- 
the  jury.  Coon  v.  Citizens  Water  Co.,  son,  41  111.  App.  89. 
152  Pa.  St.  644.  The  appointment  of  a  person  to  see 

1.  Where  a  contractor  agreed  to  per-  whether  certain  work  was  done  accord - 

form  work  to  the  satisfaction  of  a  third  ing  to  contract,   does  not  confer  the 

person,  it  was  necessary  for  him  to  aver  power  of  a  referee ;  and   his  opinion 

and  prove,  in  an  action  to  recover  the  would  not  be  conclusive.     McKinney 

price  stipulated  to  be  paid  for  the  work,  v.  Page,  32  Me.  513. 

that  it  was  done  to  the  satisfaction  of  Where  a  building  contract  stipulates 

the  party  designated  in  the  contract,  that  the  materials  shall  be  of  a  certain 

Butler  V.  Tucker,  24  Wend.  (N.  Y.)  quality,  and  that  the  work  shall  be  per- 

447;  Barton  v.  Hermann,  11  Abb.  Pr.  formed  in  the  best  manner,  subject  to 

N.  S.  (N.  Y.  C.  PI.)  378.  the  acceptance  or  rejection  of  the  archi- 

8.  Moore  v,  Kerr,  65  Cal.  519;  Tetz  tect,  all  to  be  done  in  strict  accordance 
V,  Butterfield,  54  Wis.  242 ;  41  *Am.  Rep.  with  the  plans  and  specifications,  and 
29;  Chapman  f.  Kansas  City,  etc.,  R.  to  be  paid  for  when  done  completely 
Co.,  114 Mo.  542;  Messner  V.Lancaster  and  accepted,  the  acceptance  by  the 
County,  23  Pa.  St.  291 ;  Hostetter  v,  architect  of  a  different  class  of  work  or 
Pittsburgh,  107  Pa.  St.  419;  Keller  t/.  of  different  materials  will  not  bind  the 
McCauley  (Pa.  1889),  i8  Atl.  Rep.  607;  owner,  as  the  provision  for  the  accept- 
Vanderwcrker  v.  Vermont  Cent.  R.  ance  by  the  architect  is  merely  an  ad- 
Co.,  27  Vt.  130;  Zimmerman  t^.  German  ditional  safeguard  for  the  benefit  of 
Luth.  Church,  11  Misc.  (N.  Y.  Super,  the  owner.  Lewis  v.  Yagel  (Supreme 
Ct.)  49;  Dorwin  v.  Westbrook,  86  Hun  Ct.),  28  N.  Y.  Supp.  833;  77  Hun  (N. 
(N  .Y.)363.  Y.)  337. 

Where  a  contract  for  work  to  be  Fr&nd  of  Snperlntendent. — Evidence 

done  provides  that  "  the  decision  of  the  that    the    architect,    in  accepting  the 

engineer  in  charge  as  to  the  quality  and  work,  acted    coUusively    and  in    bad 
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designated  to  approve  the  work  declines  to  act,  the  contractor 
may  show  that  it  is  according  to  the  contract.^ 

b.  Approval  or  Employer.— Where  the  contract,  as  it  fre- 
quently does,  provides  that  the  work  shall  be  performed  to  the 
satisfaction  of  the  employer,  it  does  not  mean  merely  according 
to  his  private  taste  or  liking,  but  what  reasonably  ought  to  satisfy 
him,  and  where  he  has  accepted  the  benefit  of  the  work  he  will 
not  be  allowed  to  avoid  payment.*  But  where  the  employer, 
acting  bona  fide  and  not  from  mere  caprice,  refuses  to  accept  the 
work,  he  cannot  be  compelled  to  pay  for  it.' 

faith,  Is  admissible.     Vermont  St.   M.  courts  have  been  inclined  to  construe 

E.  Church  v.  Brose,  104  111.  206.  agreements  of  this  class  as  agreements 

1.  Where  a  contract  for  the  building  to  do   the  thing  in   such  waj  as  rea- 

of  an  electric  plant  provides  that  on  its  sonably  ought  to  satisfy  the  defendant'* 

completion  it  shall   be  inspected  and  (employer). 

passed  upon  by  a  certain  person,  and  Where  the  work  was  to  be  performed 
such  person  declines  to  act,  the  builder  to  the  full  satisfaction  of  the  architect 
may  show  that  the  quality  of  the  work  and  the  satisfaction  of  the  owner,  it 
is  according  to  the  specifications.  A.  was  held  that  the  last  provision  had  no 
J.  Anderson  Electric  Co.  v.  Cleburne  reference  to  the  quality  of  the  work- 
Water,  etc.,  Co.  (Tex.  Civ.  App.  1894),  nianship  or  materials,  and  that  as  to 
37  S.  W.  Rep.  504.  these,  in  the  absence  of  proof  of  fraud, 

Where  the  employer  has,  prior  to  the  mistake,  or  unfair  dealing  on  the  part 

completion  of  the  work,  discharged  his  of  the  architect,  his  acceptance  of  the 

architect,  the  contractor  may  recover  work  as  satisfactory  bound  the  owner, 

on  showing  a  substantial   compliance  Tetz  v.   Butterfield,  54  Wis.  242;  41 

with  the  contract.  Griffith  v.  Happers-  Am.  Rep.  29. 

berger,  86  Cal.  605.  When  a  party  has  substantially  com- 

Stipulations,  in  a  railroad  construe-  plied  with  the  terms  of  a  contract  which 

tion  contract,  that  the  engineer  shall  be  he  is  to  perform  to  the  satisfaction  or 

the  sole  judge  of  the  performance,  do  approval  of  the  other  party,  whereby 

not  prevent  the  contractor  from  recov-  the  property  of  the  latter  has  been  bene* 

ering  upon  other  evidence  of  perform-  fited  materially,  the  improvements  and 

ance,  if  the  engineer  refuses  to  measure  benefits  being  of  such  a  character  that 

or  estimate  the  work  done;  nor  do  they  they  must  be  necessarily  appropriated 

govern   as   to  extra   work,   work    not  and  retained   by  the  party   by  whom 

called  for  by  the  contract.     Starkey  v,  they  are  made,  the  contractor  is  entitled 

DeGraff,  22  Minn.  431.  to  recover  on  his  contract.     0*Dea  v, 

3.  Hawkins  v,  Graham,  149  Mass.  Winona,  41  Minn.  424. 
284;  Sloan  t;.  Hayden,  no  Mass.  143;  8.  Singerly  v.  Thayer,  108  Pa.  St. 
Logan  V,  Berkshire  Apartment  Assoc.  291 ;  54  Am.  Rep.  715 ;  McCarren  v, 
(City  Ct.),  18  N.  Y.  Supp.  164  ;  Doll  v,  McNulty,  7  Gray  (Mass.)  139;  Andrews 
Noble,  116  N.  Y.  230;  15  Am.  St.  Rep.  v.  Belfield,  2  C.  B.  N.  S.  779;  89  E.  C. 
398;  Braunstein  v.  Accidental  Death  L.  779.  In  the  last  two  cases  the  con- 
Ins.  Co.,  I  B.  &  S.  782;  loi  E.  C.  L.  tract  was  for  the  manufacture  of  a  chat- 
782 ;  Dallman  v.  King,  4  Bing.  N.  Cas.  tel  to  the  satisfaction  of  the  employer, 
105  ;  33  E.  C.  L.  293;  Parsons  t;.  Sexton,  who  refused  to  receive  it,  and  received 
4  C.  B.  899;  56  E.  C.  L.  897.  no  benefit  therefrom.      And  see  also 

In   Hawkins  t;.  Graham,  149   Mass.  MofTatt  v.  Dickson,  13  C.  B.  543;  76 

284,  Holmes,  J.,  said:  *'  When  the  con-  E.  C.  L.  543. 

sideration  furnished  is  of  such  a  nature  Where  the  materials  are  to  be  ap- 

that  its  value  will  be  lost  to  the  plain-  proved  by  the  employer  before  being 

tiff,  either  wholly  or  in  great  part,  un-  used,  the  contractor  must  apply  to  him 

less  paid  for,  a  just  hesitation  must  be  to  approve  them,  or  use  them  at  his 

felt,  and  clear  language  required,  before  peril.     Higgins  v,  Lee,  16  III.  495. 

deciding  that  payment  is   left  to  the  An  actioa  for  work  and  labor ih  mak- 

will,  or  even  to  the  idiosyncrasies,  of  the  ing  a  bookcase,  which  the  plaintiff  had 

interested    party.     In  doubtful  cases,  agreed  in  writing  to  construct  for  the 
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c.  Certificates  OF  Approval — (i)  Condition  Precedent  to  Re- 
covery.— It  may  be  laid  down  as  a  general  rule  that  a  certificate  of 
approval,  when  called  for  by  the  contract,  is  a  condition  prec- 
edent to  the  right  of  the  contractor  to  recover  compensation;^ 

defendants,  of  a  certain  kind  and  dimen-  ment,  and  no  liability  on  the  other  to 

sions,'*  in  a  good,  strong,  and  workman-  paj,   throughout  the  contract,  unless 

like  manner,  to  the  satisfaction  oi^  one  the  condition  of  obtaining  a  valuation 

of  the  defendants,  was  not  maintained  hy  the  engineer  and  his  certificate  has 

bjproof  that  it  was  constructed  accord-  been    fulfilled.      Scott    v.     Liverpool 

ing  to  the  terms  of  the  agreement,  with-  Corp.,  4  Jur.  N.  S.  403 ;  27  L.  J.  Ch.  641. 

out  also  proving  that  it  was  satisfactory  Where  a  construction  contract   re- 

to,  or  accepted  by,  that  defendant.  Mc-  quires  all  work  done  on  the  road  to  be 

Carren  v.  McNultj,  7  Gray  (Mass.)  139.  certified  by  the  chief  engineer,  until  he 

1.  Coey  V.  Lehman,  79  111.  173;  so  certifies  the  contractors  are  not  en- 
Packard  V.  Van  Schoick,  58  111.  79;  titled  to  payment.  Jones  v.  Reg.,  7 
Michaelis  v.  Wolf,  136  111.  68;  Barney  Can.  Supreme  Ct.  570;  McNamara  v. 
V.  Giles,  120  111.  154;  Fowler  v,  Deak-  Harrison,  81  Iowa  406. 
man,  84  111.  130;  McNamara  v.  Har-  In  Reg.  v.  Starrs,  17  Can.  Supreme 
rison,  81  Iowa  486;  U.S.  v,  Robeson,  Ct.  118,  the  claimants  made  a  contract 
9  Pet.  (U.  S.)  319;  Sweeney  v,  U.  S.,  for  the  construction  of  a  bridge  for  a 
109  U.  S.  618;  Hanley  v.  Walker,  79  certain  lump  sum,  and  upon  its  comple- 
Mich.  607;  Roy  v.  Boteler,  40  Mo.  tion  the  chief  engineer  made  a  final  es- 
App.  213;  Neenan  v,  Donoghue,  50  timate,  and  payment  was  made.  The 
Mo.  495 ;  Yeats  v.  Ballentine,  56  Mo.  claimants  claimed  for  the  value  of  work 
539;  Smith  V.  Briggs,  3  Den.  (N.  Y.)  not  included  in  the  estimate,  alleged 
73 ;  Byron  v.  Low,  109  N.  Y.  291 ;  to  have  been  done  in  consequence  of 
Barton  v.  Hermann,  1 1  Abb.  Pr.  N.  alterations  ordered  by  the  chief  engi- 
S.  (N.  Y.  C.  PI.)  378;  Adams  v.  New  neer,  of  such  a  nature  as  to  create  a 
York,  4  Duer  (N.  Y.)  295;  Haden  v.  new  contract,  but  it  was  held  that  the 
Coleman,  42  N.  Y.  Super.  Ct.  256;  claim  came  within  the  provisions  of 
Smith  V,  Brady,  17  N.  Y.  173;  Martin  the  original  contract,  making  the  cer- 
V.  L^gett,  4  E.  D.  Smith  (N.  Y.)  tificate  of  the  chief  engineer  a  condi- 
2CC  ;  Stewart  v.  Keteltas,  36  N.  Y.  tion  precedent  to  recovery,  and  such 
380;  Wangler  v.  Swift,  90  N.  Y.  38;  certificate  not  having  been  obtained, 
Kirtland  v.  Moore,  40  N.  J.  Eq.  106 ;  the  claim  could  not  be  allowed. 
Byrne  v.  Sisters  of  Charity,  45  N.J.  L.  In  Byron  v.  Low,  109  N.  Y.  291,  no 
213;  Bannister  v,  Patty,  35  Wis.  215;  certificate  of  the  engineer  was  produced, 
Hudson  V.  McCartney,  33  Wis.  332^;  and  no  demand  for  one.  or  any  refusal 
Clarke  v.  Watson,  18  C.  B.  N.  S.  278 ;  to  give  it,  was  proved,  and  it  was  held 
114  E.  C.  L.  278;  Morgan  v,  Birnie,  9  a  condition  precedent  to  the  right  to 
Bing.  672;  23  E.  C.  L.  414;  3  M.  &  S.  recover. 

76;    Scott  V,  Liverpool   Corp.,  3   De  If  an  architect,  subject  to  whose  ap- 

G.  &  J.  334;  5  Jur.  N.  S.  104;  28  L.  J.  proval  a  building  is  erected,  acting  in 

Ch.  230;  Glenn  v.  Leith,   i  C.  L.  R.  good  faith,  fails  and  refuses  to  approve 

569 :  Richardson  v.  Mahon,  L.  R.,  4  Ir.  the  work  in  any  form,  the  general  rule 

C.  P.  486;  Ferguson  v.  Gait,  23  U.  C.  is  that  the  contractor  cannot  recover. 

C.  P.  66.     And  see  Reg.  v.  McGreevy,  Kane  v.  Wilson,  etc..  Stone  Co.,  39 

18   Can.  Supreme  Ct.  371;  Walsh   v.  Ohio  St.  i;  Sweeney  f.  U.  S.,  109  U. 

Walsh,  II   111.   App.   199;    Hopper  v.  S.  618. 

Cutting  (C.  PL),  13  N.  Y.  Supp.  820;  But    where    a    building    contractor 

Butler  V.  Tucker,  24  Wend.  (N.  Y.)  447.  signed  a  writing  by  w^hich  the  decision 

A  formal  approval  and  acceptance  of  the  architect  should  be  final  as  to  any 
by  the  architect,  without  a  certificate,  matter  of  difference  between  the  par- 
are  not  enough.  Schencke  t;.  Rowell,  ties,  and  making  the  contract  price  pay- 
3  Abb.  N.  Cas.  (N.  Y.  C.  PI.)  42.  able  in  installments  on  presentation  of 

Where,  by  a  contract,  an  engineer  is  certificates  of  the  architect,  and   the 

interposed  between  the  parties  to  it,  writing  showed  on  its  face  that  it  was 

and  made  the  absolute  judge  of  the  to  be  signed  by  the  owner,  but  it  was 

performance  of  the  work,  there  is  no  not  in  fact  signed  by  him,  it  was  held 

right  in  the  one  party  to  demand  pay-  that  the  writing    did    not    affect  the 
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but  the  rule  is  otherwise  where  its  production  is  waived^  or  fraud 
or  collusion  in  withholding  it  is  shown.^    The  rule  is  the  same 

contractor's  right  to  sue  for  the  value  of  ing  to  the  contract  price  lor  the  iron- 

his  services,  though  the  architect  re-  work  manufactured.  Rawson  v.  Clark, 

fused  to  give  a  certificate.    Keating  v,  70  111.  656. 

Nelson,  33  III.  A  pp.  357.  Final  Payment. — But  a  provision  in  a 

In  Davis  v,  Badders  (Ala.  1892),  10  contract  for  payment  upon  the  arcbi- 
So.  Rep.  432,  it  was  held  that  where  the  tect*8  certificates  as  the  work  pro- 
plaintiffs  had  contracted  to  build  a  gresses,  does  not  make  a  certificate  bj 
house  for  the  defendants,  payments  to  the  architect  a  condition  precedent  to 
be  made  only  on  the  architects'  certifi-  the  final  payment  Braun  f .  Winant, 
cates,  and  sued  on  the  common  counts,  37  111.  App.  348;  Oberlies  v.  Bullinger, 
on  an  implied  contract  to  pay  for  the  75  Hun  (N.  Y.)  248.  Though  where 
labor  and  materials,  they  could  recover  the  contract  provided  for  payment  in 
although  they  had  not  obtained  the  six  installments,  the  first  three  at 
architects'  certificates.  various  stages  of  the  work,  the  fourth 

And  see  Wildey  v.  Fractional  School  when  the  building  was  completed,  the 

Dist.,  25  Mich.  419,  where  it  was  held  fifth,  thirty  days  thereafter,  and  the 

that  provisions  in  a  contract  for  the  con-  last,  six  months  thereafter,  and  that  in 

struction  of  a  school  building,  requiring  each  case  a  certificate  should    be  ob- 

the  certificate  of  the  architect  to  the  tained  from  the  architect  that  the  work 

performance  of  the  work,  before  pay-  was  done  in  strict  accordance  with  the 

ment,  are  not  necessarily  a  condition  plans  and  specifications,  it  was  held 

precedent  to  the  right  of  the  contractor  that  the  certificate  of  the  architect  was 

to  recover  for  work  which  has  been  necessary  as  to  each  of  the  payments, 

approved  by  the  local  superintendent  of  and  that  the  fourth  certificate,  given 

the  work,  employed  by  the  district.  after  the  completion  of  the  buUdIng, 

In  Packard  v.  Van  Schoick,  58  111.  was  not  conclusive  as  to  the  character 

79,  it  was  said  that  the  party  applying  of  the  work.    Michaelis  v.  Wolf,  136 

for  such  estimate  and  certificate  should  111.  68. 

give  notice  to  the  other  of  the  time  AbMnee  No  Bar  to  DamrngM  flir 
and  place  of  a  hearing  in  respect  Braaoh. — A  provision  in  a  building  con- 
thereto.  But  see  Korf  v.  Lull,  70  111.  tract  requiring  the  production  of  the 
420,  and  Taylor  v,  Renn,  79  III.  181.  architect's  certificate  as  a  prerequisite 

Where  the  contractor  claimed  the  to  collecting  compensation  for  per- 
right  to  maintain  an  action  without  formance,  cannot  defeat  the  contract- 
regard  to  a  certificate,  an  unreasonable  or's  right  to  damages  for  breach  of  the 
time  having  expired  without  the  filing  contract  by  the  emplover.  Linch  v. 
of  one,  it  was  held  that,  since  it  ap-  Paris  Lumber,  etc.,  Elevator  Co.,  80 
peared  that  on  a  certain  day  prior  to  Tex.  23. 

the  action  a  certificate  was  delivered  1.  Byrne  v.  Sisters  of  Charity,  45  N. 

to  the  commissioners,  though  the  one  J.  L.  213;  Martin  v.  Leggett,  4  E.  D. 

offered  in  evidence  by  the  defendant  Smith   (N.   Y.)   255;  Barton  v,  Her- 

was  not  identified  with  it,  a  statement  mann,  11  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.) 

that  a  final  certificate  was  filed  on  that  382 ;  Botterbury  v.  Vyse,  3  H.  &  C.  43. 

day  was  not  impeached   by  evidence  And  see  infra^  this  title.    Waiver  of 

that   the    certificate  delivered  to  the  Certificate, 

commissioners    was  taken    back    and  8.  Michaelis  v.   Wolf,    136  111.  68; 

afterward  a  certificate  was    returned.  Sweenej' t;.  U.  S.,  109  U.  S. 618;  Martin 

O'Brien  v.  New  York,  139  N.  Y.  543.  v,  Leggett,  4  E.  D.  Smith  (N.  Y.)  255; 

A  contractor  sought  to  recover  the  Barton  v.  Hermann,  11  Abb.  Pr.  N.  S. 

price  of  certain   ironwork,   manufac-  (N.    Y.    C.    PI.)    382;    Schencke    v, 

tured  for  a  building  which  he  was  to  Rowell,  3  Abb.  N.  Cas.  (N.  Y.  C.  PI.) 

put  up,  and  be  paid  for  upon  the  estl-  42;    7   Daly  (N.  Y.)  28iS;    Hanley  v. 

mate  of  an  architect ;  the  building  hav-  Walker,    79  Mich.  607;  Bannister  v. 

ing  been  destroyed  by  fire  before  the  Patty,  35  Wis.  215;  Hudson  v.  McCart- 

same  could  be  put  up,  and  the  plaintiff  ney,  33  Wis.  331 ;  Clark  v.  Watson,  18 

being  in  no  default,  it  was  held  that  the  C.  B.  N.  S.  278 ;  114  E.  C.  L.  277;  Bot- 

case  contemplated   for  the  architect's  terbury  v,  Vyse,  2  H.  &  C.  42.    And 

certificate  never  arose,  and  that  a  re-  see  infra,  this  title,   Withholding  Cer- 

covery  could  be  had  without  it,  accord-  tificate. 
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where  a  certificate  as  to  extra  work  *  or  alterations  is  required,* 
But  where  it  is  the  employer's  duty  to  procure  the  certificate,  its 
absence  is  no  bar  to  a  recovery  where  it  is  shown  that  the  work 
has  been  completed  to  the  satisfaction  of  the  architect,'  and  if 
the  contractor  has  been  compelled  to  abandon  the  work  by  the 
employer,  he  may  recover  the  value  of  the  work  done  without  the 
certificate.* 

The  absence  of  the  certificate  is  always  a  good  defense  to  an 
action  by  the  contractor  upon  the  contract,^  who  must  either  aver 
in  the  pleadings  and  establish  by  the  evidence  that  he  has  com- 
plied with  the  condition  and  obtained  the  certificate,  or  offer  a 
sufficient  excuse  for  not  doing  so.® 

Notwithstanding  a  building  contract  Where  the  contract  provided  for  the 
makes  the  certificate  of  an  architect  payment  of  a  balance  due  within  two 
conclusive  between  the  parties,  evi-  months  after  receiving  the  architect's 
dence  is  competent  that  it  has  been  certificate  that  the  whole  of  the  build- 
given  bj  collusion  and  fraud.  Smith  ing  contracted  for  had  been  executed 
V.  White,  5  Neb.  408.  to  his  satisfaction,  it  was  held  to  in- 

If  the  contractor  can  show  that  the  volve   not  only  the  original,  but  the 

certificate  was  fraudulently  withheld,  additional,  or  extra,  work,  and  that  un- 

or  refused  bj  the  architect  Uirough  col-  til  the  contractor  obtained  the  archi- 

lusion    with  the    owner,   or  that  the  tect's  certificate  of  approval  he  could 

owner  has  waived  it,  it  is  said  that  he  not  recover.  Morgan  v.  Birnie,  9  Bing. 

might  be  entitled  to  recover  on  showing,  672 ;  23  E.  C.  L.  414. 

prima  facie,  that  the  agreement  was,  8.  Morgan  v,  Birnie,  3   M.  A   S.  76; 

in  other  respects,  performed.    Martin  9  Bing.  672,  33  £.  C.  L.  414.    And  see 

V.  Leggett,  4  E.  D.  Smith  (N.  Y.)  355.  infra,  this  title,  Deviations  and  Alter- 

Where  a  building  contract  makes  the  ations. 

architect's    certificate  a    condition   of  S.  McKone  v,  Williams,  37  III.  App. 

payment,  payment  is  not  due  without  591 . 

such  certificate,  unless  it  be  unreason-  4.  Byron  v.  New   York,  54    N.  Y. 

ably  withheld.    Beecher  v.  Schuback  Super.  Ct.  411. 

(C.  Pl.)t  23  N.  Y.  Supp.  604.  The  plaintiff  agreed  to  perform  cer- 

If  the  contractors  use  all  reasonable  tain   work  and    labor  in   shiftmg  the 

efforts    to  get  the  superintendent  to  track  of  a  railroad,  "  under  the  direc- 

make  a  certificate  and  are  pi'evented  tions,  and  to  the  satisfaction,"  of  the 

by  accident,  fraud,  or  some  unavoida-  city  surveyor,  whose  certificate  of  such 

ble  cause,  they  will  be  entitled  to  re-  performance  was  to  entitle  him  to  pay- 

cover  for  their  labor    and    materials  ment.      Before    the    work    was   com- 

such  value  as  they  prove  themselves  pleted  it  was  stopped  at  a  certain  point 

entitled  to  receive.    Mills  v.  Weeks,  21  by  the  surveyor,  who  drove  a  stake  and 

III.  561.  directed  that  no  work  should  be  done 

The  contractor  may  prove  a  fraudu-  beyond  that  point.  It  was  held  that  the 
lent  purpose  of  the  inspector  in  refus-  plaintiff  might  recover  for  the  portion 
ing  a  certificate ;  also  his  incompetency,  of  the  work  performed.  Devlin  v.  Sec- 
he  not  having  been  named  and  agreed  ond  Avenue  R.  Co.,44  Barb.(N.  Y.)  8i. 
upon  in  the  contract.  Sweeny  v.  Where  the  contract  has  been  for- 
U.  S.,  15  Ct.  of  CI.  400.  felted,  no  certificate  is  necessary  to  re- 

1.  Fowler  v,  Deakman,  84  III.  130;  cover  for  the  work  actually  done.    Gil- 
Zimmerman  V.  German  Luth.  Church,  len  v.  Hubbard,  2  Hilt.  (N.  Y.)  303. 
II  Misc.  (N.  Y.  Super.  Ct.)  49.  5.  The  owner,  in   an  action  by  the 

If  a  contractor  is  to  procure  the  cer-  contractor  for  a  larger  sum  than  that 

tificate  of  the  architect    as  to    extra  certified  by  the  architect,  cannot  obtain 

work  done,  before   payment  is  to   be  an  injunction  restraining  the  action,  as 

made,  he   must  do  so  or  show  a  good  the  absence  of  the  certificate  can  be  as 

reason  for  not  doing  it.  Mills  v.  Weeks,  well  pleaded  in  law  as  in  equity.    Baron 

21  111.  561 ;  McNamara  v,  Harrison,  81  de  Worms  f.  Mellier,  L.  R.,  16  Eq.  5C4. 

Iowa  486.  6.  Michaelis   v.   Wolf,    136  111.  68; 
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There  is  no  difference  between  law  and  equity  as  to  the  con- 
struction or  operation  of  such  an  agreement.* 

(2)  By  Whom  Given, — The  one  filling  the  office  of  superintend- 
ent at  the  time  the  decision  is  called  for  is  the  proper  one  to 

give  the  certificate,  and  not  one  who  held  the  office  at  the  time 
the  contract  was  made.*  The  certificate  must  be  signed  by  the 
superintendent,  and  not  by  his  assistant.' 

Wangler  x\  Swift,  90  N.  Y.  38;  Dins-  the  performance  of  which  he  intends 

more  v,   Livingston   County,  60  Mo.  to  contest.     Wilcox  v.  Stephenson,  30 

244;   Bayse  v.  Ambrose,  32  Mo.  484;  Fla.  377. 

Roy  V.  Boteler,  40  Mo.  App.  223.  1.  Scott  v,  Liverpool  Corp^  3  De  G. 

The  complaint  in  an  action  on  such  &  J.  334;  5  Jur.  N.  S.    104,  28   L.  }. 

a  contract  must  allege  the  making  of  Ch.  230. 

the  certificate,  or  else  a  legal  reason  The  rule  requiring  compliance  with 
dispensing  with  it.  Nor  is  a  mere  such  condition,  or  an  excuse  for  non- 
alleeation  of  the  pIUintifT's  complete  compliance,  applies  as  well  to  a  pro- 
performance,  or  of  the  defendant's  ac-  ceeding  in  equity  as  a  suit  at  law.  Mi- 
ceptance  of  the  work  sued  for,  enough,  chaelis  t/.  Wolf,  136  111.  68 ;  Barney  v. 
Schencke  v.  Rowell,  3  Abb.  N.  Cas.  Giles,  120  111.  154;  Downey  v.  O'Don- 
(N.  Y.  C.  PI.)  42.  nell,  86  III.  49. 

Wher^  the  contractor  sues  without  2.  North  Lebanon  R.  Co.  v.  Mc- 
the  certificate,  alleging  bad  faith  and  Grann,  33  Pa.  St.  530,  Ranger  v.  Great 
collusion,  such  allegations  must  be  Western  R.  Co.,  27  Eng.  L.  &  Eq.  35. 
proved  before  there  can  be  any  re-  The  certificate  required  must  be  bad 
covery,  unless  the  common  counts  are  from  the  engineer  who  has  charge  of 
also  filed.  Fowler  v.  Deakman,  84  the  work  at  the  time  it  is  done.  Wang- 
Ill.  130.  ler  V,  Swift,  90  N.  Y.  38. 

In  an  action  to  recover  the  last  pay-  Where,  in  a  building  contract,  certain 

ment  on  a  building  contract  providing  matters  connected  with  the  work  were 

for  such  payment  on  the  architect's  cer-  left  to  the  decision  of  the  chief  engineer 

tificate,  where  it  appeared  that  the  em-  of  the  owner,  it  was  held  that  after  the 

ployer  undertook  the  completion  of  the  work  was  finished,  a  person  who  had 

work  himself,  under  a  provision  of  the  been  such  engineer,  but  had  left*  the 

contract,  thereby  rendering  the  archi-  owner's  employ,  was  not  the  person  in- 

tect's  certificate  unnecessary,  to  enable  tended.     Wallis  Iron  Works  v.  Mon- 

the  plaintiff  to  recover  the  difference  mouth  Park  Assoc.  (N.J.  1893),  26  Atl. 

between  the  last  installment  and   the  Rep.  140. 

amount  expended   in   completing  the  Where  a  building  contract  makes  the 

work,  the  court  erred  in  dismissing  the  architect's   certificate    a    condition  of 

complaint  for  failure  to  aver  that  the  payment,  and  on  the  death  of  the  archi- 

architect's  certificate  was  unreasonably  tect   named  another  is  substituted  by 

withheld.    Weeks  7\  O'Brien,  141  N.  the  owner  and  accepted  by  the  con- 

Y.  199.  tractor,  the  certificate  of  the  latter  is 

In  an  action  on  a  building  contract  necessary.     Beecher  v,  Schuback  (C 

which  provided  that  no  money  should  PI.),  23  N.  Y.  Supp.  604,  4  Misc.  Rep. 

be  due  and  paj'able  unless  certified  to  by  (N.  Y.)  54. 

the  architect,  a  declaration  by  the  build-  If  the  superintendent  resigns  and  the 

er  which  sets  out  the  contract,  and  al-  employer  fails  to  appoint  a  successor, 

leges   that  he  **  performed    each   and  the  parties  are  at  liberty  to  resort  to 

every  requirement  by  him  contracted,  the  courts  of  law.     North  Lebanon  R. 

as  set  forth  in  the  contract,"  is  sufficient  Co.  v.  McGrann,  33  Pa.  St.  530. 

without  alleging  a  certificate  from  the  8.  McNamara  v,  Harrison,  81  Iowa 

architect.    McCIel.  Dig.,  p.  826,  §  59  486. 

(/7(7rf</iz  Rev.  Stat.,  ^  1045),  provides  Payments  on   account  of  the  work 

that  it  shall  be  lawful  to  aver,  generally,  done,  made  on  a  certificate  signed  by 

performance  of  conditions  precedent,  the    architect's    assistant,    are    not   a 

and  that  the  opposite  party  shall  not  waiver  of  the  right  under  the  contract 

deny   such    averment    generally,  but  to    a  final    certificate  signed    by  the 

must  specify  the  conditions  precedent,  architect  himself.  McEntyre  v.  Tucker 
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(3)  Progress  Certificates, — Many  working  contracts  involve  the 
outlay  of  considerable  Sums  of  money,  and  it  would  be  a  great 
hardship  upon  the  contractor  to  compel  him  to  wait  until  the 
completion  of  the  work  before  receiving  any  compensation ;  it 
would,  in  fact,  make  the  business  of  contracting  one  requiring  a 
much  larger  outlay  of  capital  than  the  majority  of  contractors 
possess.  In  consequence,  a  provision  is  usually  inserted  that  the 
superintendent  shall  issue  certificates  from  time  to  time,  some- 
times called  "  progress  certificates,"  certifying  the  value  of  the 
work  performed,  upon  which  the  owner  shall  make  advances  to 
the  contractor  up  to  a  certain  per  cent,  of  the  value  certified.* 

(4)  Waiver  of  Certificate. — The  provision  requiring  certificates 
of  approval  is  placed  in  the  contract  for  the  benefit  of  the  owner, 
merely  to  provide  a  method  by  which  he  may  satisfy  himself  that 
the  contract  has  been  fully  performed.  He  may  waive  it  at  his 
option  and  receive  other  proofs  of  the  required  fact,  or  pay 
without   proof, ^  and   such   waiver  may  be   implied    as  well*  as 

(C.  PI.),  25  N.  Y.   Supp.  95;  23  Civ.  to  build  a  courthouse,  for  wliich  he  is 

Pro.  Rep.  (N.  Y.)  171;  5  Misc.  Rep.  to  be  paid  eighty-five  per  cent,  as  the 

(N.  Y.)  228.  work  progresses,  on  monthly  estimates, 

1.  See  Barton  v.  Hermann,  11  Abb.  upon  the  certificate  of  the  superintend- 

Pr.N.  S.(N.Y.C.  Pl.)378;  McNamara  ent  of  the  building  employed   by  the 

V,  Harrison,  81  Iowa  486.  county,  fifteen  per  cent,  to  be  reserved* 

In  Hanley  v.  Walker,  79  Mich.  607,  until  the  completion  of  the  work,  the 

the  contractors  were  to  be  paid  from  county  is  not  bound  by  any  arrange- 

time  to  time,  as  the  work  progressed,  ment  made  between  such  builder  and 

upon  the  certificate  of  the  architects,  superintendent  and  subcontractor,  by 

deducting  ten  per  cent.  which  certificates  are  to  be  issued  to 

Such  certificates  simply  state  the  the  subcontractor,  such  agreement 
amount  of  work  done  and  the  value  of  being  at  variance  with  the  terms  of  the 
the  same,  and  payments  made  un-  original  contract.  Bouton  v.  McDon- 
der  them  are  provisional  only,  and  ough  County,  84  111.  384. 
subject  to  adjustment  or  reac^ustment  The  fact  that  some  of  the  payments 
at  the  end  of  the  contract.  Tharsis  are  to  be  made  after  the  building  is 
Sulphur,  etc.,  Co.  v,  M'Elrov,  L.  R.,  3  completed,  does  not  avoid  the  necessity 
App.  Cas.  1040.  And  see  Hartupee  v,  of  obtaining  a  certificate  for  each  pay- 
Pittsburgh,  97  Pa.  St.  107;  McNamara  ment.  Michaelis  v.  Wolf,  136  III.  68". 
V.  Harrison,  81  Iowa  486;  Crumlish  Provisions  in  a  building  contract  for 
V,  Wilmington,  etc.,  R.  Co.,  5  .  Del.  payment  for  work  and  materials  by  in- 
Ch.  270.  stallments,   naming  no  dates  for   the 

The  final  certificate  may  be  withheld  same,  but  providing  in  each  case  for 

upon  the  subsequent  discovery  of  un-  the  architect's  certificate  "that  all  the 

sound    work.      Cooper    v,    Uttoxeter  work  upon  the  performance  of  which 

Burial  Board,  11  L.  T.  N.  S.  565.     No  the  payment  is  to  become  due  has  been 

partial  payment  during  the  progress  of  done  to  his  satisfaction,"  shows  an  in- 

the  work  can  be  claimed  without  the  tention  that  they  should  become  due  at 

certificate.    Braun   v.   Winans,  37  111.  dates  intermediate  the  date  and  the 

App.  248 ;  Martin  v,  Leggett,  4  E.  D.  completion  of  the  contract.    Wright  v. 

Smith  (N.  Y.)  355.     But  it  is  required  Reusens  (Supreme  Ct),  15  N.  Y.  Supp. 

for  the  benefit  of  the  owner  who  may  590;  affirmed  133  N.  Y.  398. 

waive  its  production  and  pay  without  2.  Blethen    v.    Blake,  44   Cal.   117; 

it.    Blethen  v.  Blake,  44  Cal.  117;  Bar-  Clark  v.  Pope,  70  111.   128;   Martin  v, 

ton   v.    Hermann,  11    Abb.  Pr.  N.  S.  Leggett,  4  E.  D.   Smith   (N.   Y.)  355; 

(N.  Y.  C.  PI.)  378.  Bannister  v.  Patty,  35  Wis.  215. 

Where  the  board  of  supervisors  of  a  If  the  owner  intends  to  assert   his 

county  make  a  contract  with  the  builder  right  to  a  final  certificate,  he  should 
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express,*  but  proof  of  the  waiver  should  be  of  the  clearest  and 
most  satisfactory  kind.^ 

(5)   Withholding  Certificate. — Where  the  certificate  is  withheld 

by  the  superintendent  through  fraudulent  collusion  with  the 
owner,  its  production  will  be  excused ; '  and,  according  to  the 

notify  the  contractor  of  such  intention  without  requiring  the  certificate,  and 
and  place  his  refusal  to  pay  the  balance  without  objection  or  reservation.  After 
on  the  ground  that  no  certificate  has  the  work  was  finished,  the  owner  ex- 
been  furnished.  Bannister  v.  Patty,  pressed  himself  satisfied.  When  the 
35  Wis.  215.  claim  for  the  balance  was  presented,  he 

1.  Waiver  may  be  express  or  proved  threatened    that    unless    the    builders 

by  acts  and  conduct  of  the  party  en-  would  give  up  a  claim  which  they  had 

titled  to  demand  it.  Byrne  v.  Sisters  of  against  him  independent  of  the  con- 

Charity ,  45  N. }.  L.  3 13.  But  a  waiver  of  tract,  he  would  throw  the  whole  matter 

the  right  to  require  a  certificate  of  ap-  into  the  architect's  hands.    It  was  held 

proval  will  not  be  implied  from  the  fact  that  the  facts  constituted  a  waiver  of 

that  payments  have  been  made    from  the  condition  as  to  the  certificate.  Over- 

time  to  time  without  them.     Brown  v,  ruling-  Bell  v.  Sun  Printing,  etc.,  Co., 

Wioehill,   3    Wash.    524.     The  archi-  43  N.  Y.  Super.  Ct.  567.      Haden  r. 

tect's  final  certificate  of  approval  may,  Coleman,  73  N.  Y.  567. 

notwithstanding,  be  required.     Barton  Taking  Poasesaion  of  Building. — The 

V,  Hermann,  11    Abb.  Pr.    N.  S.  (N.  fact  that  the  owner  takes  possession  of 

Y.  C.P1.)378.  the  building  after  the  contractor  has 

But  where  it  appears  that  the  owner  left  the  premises  cannot  be  construed  as 

paid  more  than  fifty   per  cent,  of  the  an  unequivocal  acceptance  of  the  work, 

contract    price   of  the  materials  fur-  but  the  most  that  can  be  said  is  that 

nished  up  to  a  certain  date,  without  re-  such  act,  and  all  of  the  circumstances, 

quiring  any  certificate  from  the  super-  may  be  taken  into  consideration  in  de- 

intendent,  and  that  he  did  not  after-  termining  whether  there  is  an  implied 

ward  demand  one  for  the  residue  of  waiver  of  a  condition  precedent  to  such 

the  work,  he  was  held  to  have  waived  acceptance,  such  as  the  architect's  cer- 

its  production.      Bannister  v,  Patty,  35  tificate  of  approval.    Hanley  t\  Walker, 

Wis.  215.  79  Mich.  607. 

And  a  promise  to  pay  after  the  work  But  see  Blethen  v,  Blake,  44  Cal.  117, 

is  done,  without  requiring  the  certifi-  where  it  was  said  that  the  entrance  of 

cate,  amounts  to  a  waiver.    Flaherty  the  owner  into  the  possession  and  en- 

V.  Miner,  123  N.  Y.  382.  joyment  of  the  building  was  sufficient 

A  waiver  of  a  right  to  require  the  cer-  evidence  that  he  was  satisfied,  that  it 

tificate  and  estimate  of  the  chief  engi-  had  been  completed  in  accordance  with 

neer  will  not  be  implied  from  the  fact  the  contract,  and  that  the  production 

that    monthly    payments    have  been  of   the    certificate    would    accomplish 

made  upon  the  measurements  and  esti-  nothing  more. 

mates  of  an   assistant  engineer.    Mc-  Aoqeptanee  of  Wnlc. — An  acceptance 

Namara  v,  Harrison,  81  Iowa  486.  of  a  building  as  under  a  completed  con- 

A  mere  allegation  that  the  employer  tract  is  a  waiver  of  a  stipulation  that 

"  duly  accepted  the  work  performed  by  the  final  payment  shall  not  be  required 

the  plaintiff  under  and  by  virtue  of  the  until    the    architect's  certificate    shall 

said  agreement''  does  not  show  that  have  been  obtained.    Smith  v,  Alker, 

the  work  was  accepted  as  a  full  compli-  102  N.  Y.  87. 

ance  with  the  contract,  and  is  insuffi-  8.  It  will  not  be  presumed  where  the 

cient  as    an      allegation    of     waiver,  evidence  of  the  parties  is  conflicting  in 

Schencke  v,  Rowell,  7  Daly  (N.Y.)  286.  regard  thereto.    Brown  v,  Winehill,  3 

A  building    contract    stipulated  for  Wash.  527. 

payment  in  installments  as  the  work  But  less  evidence  of  the  waiver  is 

progressed,  provided  that  in  each  case  requisite  when  it  clearly  appears  that 

a  certificate  should  be  obtained,  signed  the  contract  has  been  fully  performed, 

bv  a  certain  architect.     But,  in  fact,  he  Byrne  v.  Sisters  of  Charity,  45  N.  }. 

did  not  superintend  the  work,  changes  L.  213. 

were  made  in  the  specifications,  and  the  8.  Michaelis  v.  Wolf,   136    IlL  68; 

installments,  except  the  last,  were  paid  School  District  No.  27  v.  Randall,  5 
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English  cases,  only  where  there  is  such  collusion.^  Many  of  the 
American  cases  hold,  however,  that  where  the  certificate  is  with- 
held through  fhe  fraud,  malice,  caprice,  or  mistake  of  the  super- 
intendent, even  though  there  be  no  collusion  between  him  and 
the  owner,  the  contractor  may  recover  without  it.* 

Neb.  408 ;  Dabbs  v.  Nugent,  13  L.  T.  declared   that  the  withholding  of  the 

N.  S.  396 ;  Batterbury  v.  Vyse,  2  H.  &  final  certificate  was  a  fraud  upon  him, 

C.  42;  Mcintosh  V.  Great  Western  R.  it  was  held  that  on  proof  of  the  **un- 

Co.,  18  L.  J.  N.  S.  Ch.  94;  13  Jur.  92;  sound  and  unworkmanlike  manner  of 

2  McN.  &  G.  74;  2  H.  &  T.  350.  the  buildings,"  the  withholding  of  the 

If  withheld  by  collusion  between  the  final  certificate  was  not  a  fraud  upon 

owner  and  superintendent  its  absence  the  plaintiff,  although  the  architect  had 

is  no  bar  to  a  recovery,  under  the  con-  given  certificates  from  time  to  time  to 

tract,  for  materials  furnished  or  work  enable  the  builder  to  obtain  money  on 

performed.      Bannister   v,    Patty,    35  account. 

Wis.  215.  1.  Where  the  plaintiff,  in  an  action 

Although  the  giving  of  a  certificate  for  the  contract  price   of  the   work, 

by  the  architect  is  a  condition  preced'  averred  that  all  things  necessary  had 

ent  to  a  builder's  right  of  payment  for  been  duly  and  efficiently    performed 

work  done,  the  builder  may,  neverthe-  and  completed  to  the  satisfaction  of  the 

less,  recover  for  the  work  done  if  the  surveyor,  but  that  the  latter   had   not 

withholding  of  the  certificate  is  due  to  given  the  certificate  but  had  wrong- 

the  improper  interposition  of  the  em-  fully  and  improperly  neglected  and  re- 

ployer,  who  prevented  the    architect  fused  to  do  so,  etc.,  it  was  held  that,  in 

from  giving  his  certificate.     Brunsden  the  absence  of  collusion,  the  plaintiff 

V.  Beresford,  i  C.  &  £.  125.  could  not  recover  without  producing 

The  builder  may  sue  upon  the  con-  the  certificate.    Clarke  v.  Watson,   18 

tract  and  impeach  the  decision  of  the  C.  B.  N.  S.   278;  114  E.  C.  L.  278;  34 

party  withholding  the  certificate,  on  the  L.  }.  C.  P.  148 ;  1 1  L.  T.  N.  S.  679 ;  13 

ground  of  fraud  or  mistake.     Fowler  v,  W.  R.  345. 

Deakman,84  111.  130 ;  Badger  v.  Kerber,  In  Scott  f.  Liverpool  Corp.,  3  De  G. 

61  111.  328.  &  J.  334,  5  Jur.  N.  S.  104;  28  L.  J.  Ch. 

In  Milner  v.  Field,  5  Exch.  829;  20  230,  the  contractor  filed  a  bill  against 

L.  }.  Exch.  68,  it  was  held  that  under  the  employers  and  their  engineer,  com- 

the  general  issue  the  absence  of  the  plaining  of  undue  delay  on  the  part 

certificate  was  a  good  answer  to  an  of  the  latter  in  awarding  the  amount 

action    upon    the  contract,    and   that  earned  and  seeking  payment  of  what 

even  if  it  was  withheld  by  fraud,  it  was  due  upon  the  contract,  but  did  not 

could  only  be  the  subject  of  a  cross  establish  any  case  of  fraud  or  collusion 

action.  against  the  engineer,  and  it  was  held 

Frand  in  WltlUufldlng. — In  Cooper  v,  that  the  bill  was  properly  dismissed 

Uttoxeter  Burial  Board,  11  L.  T.  N.  S.  with  costs. 

565,  a  contractor  engaged  to  execute,  2.  Hudson    v,  McCartney,   33  Wis. 

in  a  ** workmanlike  manner,''  certain  331;   Bentley    v.    Davidson,  74    Wis. 

buildings  for  a  burial  board,  to  the  en-  420;  Bannister  v,  Patty,  3s  Wis.  215  ; 

tire  satisfaction  of  the  architect;  the  Nolan    v,    Whitney,  &    N.  Y.   648; 

payments  in  respect  of  the  work  to  be  Batchelor  v.  Kirkbride,  26  Fed.  Rep. 

made  to  the  contractor  from  time  to  899;  Fletcher  v.  New  Orleans,  etc.,  R. 

time  as  the  work  proceeded,  and  the  Co.,  19  Fed.  Rep.  731 ;  Dinsmore  v, 

balance  on  the  final  certificate  of  the  Livingston    County,     60     Mo.     244; 

architect  that  the  work  had  been  exe-  Neenan   v.    Donoghue,  50   Mo.  495; 

cuted  according  to  the  contract.    Cer-.  Yeats  v.  Ballentine,  56  Mo.  531 ;  Estel 

tificates  from  time  to  time   had  been  v.  St.  Louis,  etc.,  R.  Co.,  56  Mo.  282; 

given  by  the  architect,  and  the  con-  Lowe  v,  Sinklear,  27  Mo.  309;  Sullivan 

tractor  received  payments  on  account  v.   Byrne,   10  S.    Car.   122.    And  see 

It  appeared,  subsequently,  that  parts  Sweeney  v,  U.  S.,  109  U.  S.  618. 

of  the  work  had  not  been  done  in  a  The  production  of  the  certificate  is 

"  sound    and    workmanlike    manner,"  excused  when  the  superintendent  un- 

and  the  final  certificate  was  withheld,  consciously  and  in  bad  faith  withholds 

On  a  bill  by  the  contractor  to  have  it  it.    Thomas  v,   Fleury,  26  N.  Y.  26; 
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Barton  v.   Hermann,  ii   Abb.  Pr.  N.  job  a  finished  and  complete  one.  Craig 

S.  (N.  Y.  C.  Pi.)  382.  V.  Geddis,  4  Wash.  390. 

The  unreasonable  refusal  to  give  the  Though  the  production  of  the  archi- 

certificate  dispenses  with  its  produc-  tect's  certificate  of  the  inspection  of  a 

tion.    Flaherty  v.  Miner,  123  N.  Y.  382.  building  is  a  condition  precedent  to  the 

Where  the  approval  is  wrongfully  or  recovery  of  the  contract  price  from  the 

unavoidably  withheld,  the  courts  have  owner,  the  fraudulent  withholding  of 

never  refused    redress.      Williams    v.  such   certificate  by  the  architect  will 

Chicago,  etc.,  R.  Co.,  112  Mo.  463.  dispense  with  its  production.    Bradner 

In   Hudson  v.  McCartney,  33   Wis.  v.  Roffsell  (N.J.  1894),  29  Atl.  Rep.  317. 

331,  the  court  refused  to  decide  whether  In  an  action  for  Uie  contract  price  of 

the   contractor  could  recover  without  a  building,  where  the  evidence  shows 

showing  that  the  certificate  was  cor-  that  the   architect,  on   an  inspection, 

ruptly  withheld  by  the  superintendent  stated  that  the  building  was  completed 

in  collusion  with  the  owner.  according  to    contract,    and    that    he 

Where  a  building  contract  requires  would  g:ive  the  requisite  certificate  to 
a  certificate  that  the  work  has  been  the  builder,  but  that  he  afterward  re- 
well  done,  as  a  prerequisite  to  payment,  fused  to  do  so,  and  that  the  building 
and  this  certificate  is  withheld  by  order  was  in  fact  completed  according  to  con- 
of  the  owner,  and  not  because  the  work  tract,  the  builder  is  entitled  to  recover, 
has  not  been  well  done,  the  builder  though  the  contract  made  the  produc- 
may  maintain  an  action  against  the  tion  of  the  architect's  certificate  of  corn- 
owner  without  such  certificate.  Whelen  pletion  a  condition  precedent  to  such 
V.Boyd,  114  Pa.  St.  228.  recovery.     Bradner   v.  Rofisell  (N.  J. 

A  provision  in  a  building  contract  for  1894),  29  Atl.  Rep.  317. 
the  payment  of  the  builder  only  on  Under  a  contract  providing  that 
certificates  of  the  architects  that  pay-  work  shall  be  done  to  the  satisfaction 
ments  are  due,  will  not  prevent  re-  of  the  superintendent,  that  his  decision 
covery  by  the  builder,  when  he  has  as  to  the  quality  of  the  work  or  mate- 
fully  performed  the  contract  and  the  rial  shall  be  conclusive,  and  that  pay- 
architects  refuse  their  certificates  with-  ment  shall  be  made  only  on  his  certifi- 
out  sufficient  cause.  Van  Keuren  v,  cate,  the  mistake  in  refusing  a  certifi- 
Miller  (Supreme  Ct.),  24  N.  Y.  Supp.  cate,  which  will  authorize  a  recovery 
580;  71  Hun  (N.  Y.)  68.  without  it,  is  an  unintentional  misap- 

The  superintendent  must  exercise  prehension  or  ignorance  of  some  ma- 
his  power  with  reasonable  discretion  terlal  fact  which  must  be  shown  clearly, 
and  not  capriciously,  and  if  he  refuses  and  so  palpable  as  to  amount  to  dis- 
to  deliver  a  certificate  in  bad  faith  and  honest  or  arbitrary  action.  Wendt  v. 
fraudulently,  then  the  contractor  may  Vogel,  87  Wis.  462. 
recover  upon  performance.  Badger  v,  A  building  contract  provided  that 
Kerber,  61  111.  328.  In  this  case  a  party  the  work  was  to  be  done  to  the  satis- 
contracted  to  furnish  stone  for  the  erec-  faction  of  the  architect,  to  be  shown  by 
tion  of  a  building,  with  reference  to  his  certificate.  In  an  action  for  a  bai- 
stone  from  a  particular  quarry  to  be  ance  due  thereon,  one  of  the  plaintiffs 
used,  which  was  recommended  by  the  testified  that  the  work  had  been  corn- 
superintendent  selected  by  the  parties,  pleted,  and  that  when  he  applied  to  the 
upon  whose  certificate  payment  was  to  architect  for  a  certificate  the  latter 
be  made.  The  contractor  used  it  and  made  no  complaint  about  the  work, 
received  certificates  after  using  it  on  a  but  referred  to  some  damage  from 
part  of  the  building,  and  it  was  held  water,  and  said  the  defendant  was  ^  a 
that  the  superintendent  could  not  ca-  little  cranky,"  and  that  he  did  not  like 
priciously  or  fraudulently  refuse  to  to  give  a  certificate  until  the  defendant 
give  him  a  certificate  after  he  had  com-  was  satisfied ;  that  the  defendant  ought 
pleted  the  contract,  on  the  pretext  that  to  settle,  etc.  It  was  held  that  it  was 
the  stone  was  not  of  the  proper  kind.  .  proper  to  submit  to  the  jury  the  ques- 

But  a  certificate  can  be  properly  de-  tion  whether  the  certificate  was  un- 

manded,  and  recovery  had  on  refusal  reasonably  withheld.     Gibbons  v.  Rus- 

thereof,  only  where   there  has  been  a  sell    (Brooklyn   City  Ct.),    13   N.  Y. 

substantial     compliance    with  all  the  Supp.  879. 

terms  of  the   contract,  and  there  re-  The   plaintiff  contracted  to  macad- 

mains  nothing  further  to  be  done  in  amlze  a  street,  payment  to  be  made 

relation  thereto  which  it  is  practicable  when   the  same  was  accepted   by  the 

and  reasonable  to  require  to  make  the  board  of  public  works.    The  board  was 
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The  superintendent  is  entitled  to  a  reasonable  time  in  which  to 
examine  the  work  and  satisfy  himself  that  it  has  been  completed 
according  to  the  contract,  before  giving  the  final  certificate,^  but 
if  he  withholds  it  through  fraud  or  collusion  with  the  employer, 
the  contractor  may  maintain  an  action  against  them,  either  jointly 
or  severally,  for  damages,^  though  in  the  absence  of  collusion  the 
employer  is  not  responsible  for  the  refusal  of  the  superintendent' 
to  giv6  a  certificate.' 

(6)  Sufficiency. — No  particular  form  of  certificate  is  requisite ; 
any  words  conveying  the  meaning  of  the  superintendent  that  the 
work  has  been  performed  to  his  satisfaction  and  stating  the 
amount  due  are  sufHcient.^  It  is  not,  in  fact,  absolutely  neces- 
sary that  it  should  state,  in  terms,  that  the  work  has  been  done 
to  his  satisfaction  where  such  fact  can  be  reasonably  implied,^ 

composed  of  three  men,  one  of  whom  given.     The    engineer    claimed    that 

examined  the  work  and   accepted  it,  there  were  defects  in  the  aqueduct  re- 

and  the  others  refused  and  neglected  to  quiring  further  work,  and  three  months 

make  any  examination,  and  had  noth-  after  it  was  done  gave  the  certificate, 

ing  to  do  with  its  acceptance,  and  it  was  It  was  held  that  there  was  no  unreason- 

held  that  the  non -action  or  default  of  able  delay  in  furnishing  the  certificate, 

some  of  the  members  would   not  have  the  aqueduct    being   many    miles    in 

the  effect  of  depriving  the  plaintiff  of  length,  and  involving  an  outlay  of  sev- 

all  compensation   for    his   labor    and  eral  millions  of  dollars,  and  there  being 

materials.    Neenan  v.  Donoghue,  50  a  demand  about  the  same  time  for  a 

Mo.  493.  final  estimate  under  several  contracts, 

In  Nolan  v.  Whitney,  88  N.  Y.  648,  all  of  which  involved  a  great  amount  of 

it  was  held  that  where  the  contractor  figuring.    O'Brien  v.  New  York,  139 

has  substantially  performed  the  con-  N.  Y.  543. 

tract,  he  may  recover  without  the  archi-  3.  Ludbrook  v,  Barrett,  36  L.  T.  N. 
tect'scertificateof  approval, upon  show-  S.  616;  46  L.  J.  C.  P.  Div.  798;  Batter- 
ing a  refusal  of  the  architect  to  give  it,  bury  v.  Vyse,  2  H.  &  C.  42. 
the  refusal  in  such  case  being  unreason-  But  no  action   will   lie  against  the 
able.  architect  or  superintendent  in  the  ab- 

Bridenee  of  Frawl  or  mBtake.-r-The  sence  of  fraud  or  collusion,  which  must 

plaintiff,  in  order  to  introduce  evidence  be  alleged.    Stevenson  v.  Watson,  4  C. 

of  fraud  or  mistake  on  the  part  of  the  P.  Div.  148.    Nor  will  he  be  subject  to 

superintendent  in  refusing  to  give  his  an  action  for  errors  in  his  estimates,  or 

certificate  of  approval,  must  set  up  the  refusing  to  reconsider  them,  his  duties 

facts  in  his  complaint.     Hudson  r.  Mc-  involving  the  exercise  of  judgment  and 

Cartney,  33  Wis.  331.  skill.     Stevenson  v.  Watson,  4  C.  P. 

Betvm  of  Cortlfleate  by  Contraetor.^  Div,  148;  48  L.  }.  C.  P.  318;  40  L.  T. 

If  the  contractor  returns  the  final  cer-  485 ;  27  W.  R.  682. 

tificate  to  the  architect,  the  amount  not  S.  Clarke  v.  Watson,  18  C.  B.  N.  S. 

being  satisfactory,  and    the  architect  378;  114  £.  C.  L.  278;  34  L.  J.  C.  P. 

afterwards  refuses  to  give  him  any  fur-  148;  11  L.  T.  N.  S.  679;  13  W.  R.  345. 

ther  certificate,  he  may  recover  without  4.  See  Lloyd's   Law  of  Building  SL 

it.     Arnold  v.  Bournique,  144  111.  132,  Buildings  (2d  ed.),  ^  21.    The  follow- 

reversing  44  111.  App.  199.  ing  form  of  certificate  is  given  in  the 

1.  A  contract  for  the  construction  of  above  work:    **  I   hereby  certify  that 

an  aqueduct  provided  that  the  engineer  the  work  of  J.  B.  has  been  completed 

should  give  a  certificate  to  the  aqueduct  to  my  entire  satisfaction,  in  conformity 

commissioners  when,  in  his  opinion,  the  to  the  specifications  and  drawings,  and 

contractor  had  completely  performed  in  a  substantial  and  efficient  manner, 

the  contract,  and  that  the  commission-  I  further  certify  that  there  is  a  balance 

ers    should    pay  the    amount  therein    of  % due  to  him  under  the  contract. 

stated  within  thirty  days  thereafter,  the  A.  L.,  Architect." 

contractor  not  to  be  entitled  to  pay-  5.  In  Bannister  v,  Patty,  35  Wis.  315, 

ment  until  the  certificate    had    been  the    superintendent    certified    to   the 
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and  a  certificate  by  the  architect  that  the  last  payment  was  '*  due 
as  per  contract ''  has  been  held  sufficient.^  A  final  certificate  of 
the  completion  of  the  work  to  the  satisfaction  of  the  architect  has 
even  been  held  sufficient  without  stating  the  amount  remaining 
due  ;*  but  the  certificate  must  be  substantially  what  the  contract 

amount  and  value  of  the  work  fur-  the  court  said  that "  it  wu  not  neces- 
nished,  stating  the  value  at  the  contract  sary  that  the  architect's  certificate 
prices,  but  not  stating  in  terms  that  it  should  contain  a  statement  that  the 
was  to  his  satisfaction.  It  was  held  to  work  was  done  agreeablj  to  the  draw- 
be  in  effect  a  certificate  that  the  work  ing  and  specifications,  within  the  time, 
was  done  to  his  satisfaction.  Lyon,  J.,  in  a  good,  workmanlike,  and  substan* 
said:  "  The  certificate  does  not  state,  in  tial  manner,  under  his  direction  and  to 
terms,  that  the  work  is  to  the  satisfac-  his  satisfaction.'* 

tion  of  the  superintendent,  but  it  fixes  But  where  the  contract  called  for  an 
the  value  thereof  at  the  contract  price  architect's  certificate  ^  that  the  con- 
and  states  no  objection  thereto.  This,  tract  has  been  well  and  duly  performed 
we  think,  is  equivalent  to  a  statement  and  accepted  by  him,  and  that  all  dam- 
that  the  work  was  done  to  his  satisfac-  ages  or  allowances  which  should  be 
tion.''  made  have  been  deducted,"  a  certificate 

1.  In  Wyckoff  v,  Meyers,  44  N.  Y.  that  the  contractors  '*  are  entitled  to  a 

143,  the  buildinflf  contract  provided  that  payment  of  $1,079.73  by  the  terms  of 

the  last    installment   should    be  paid  the  contract,  work  having  been  meas- 

when   all  the  work  was  "  completely  ured  at  the  building,"  was  held  insuffi- 

finished  and  certified  to  that  effect  by  cient  and  not  to  entitle  the  contractors 

the  architect "  under  whose  direction  to  their  final  payment.  Barney  v,  Giles, 

the  work  was  to  be  done,  and  the  pro-  120  111.  154. 

duction  of  the  certificate  of  the  archi-  2.  Pashby  v.  Birmingham,  18  C.  B. 
tect  that  "the  last  payment  is  due  as  3;  86  £.  C.  L.  2.  In  this  case  the  coo- 
per contract "  was  held  conclusive.  tract    provided     that    '*  no    payments 

In  Bloodgood  v.  Ingoldsby,  i  Hilt,  should  be  made  to  the  contractors,  ez- 

(N.  Y.)  380,  the.  following  certificate  cept  on  the  production  of  the  certificate 

was  held  sufficient:  **This  is  to  certify  of  the  architect  that  a  certain  amount 

that  the payment,  amounting  to  of  work  had  been  done,  and  that  the 

dollars,  is  now  due  to  M.  B.,  on  architect  should  deliver  his  certificate 

account  of  his  contract  with  you  for  thereof  at  the  end  of  every  fourteen 

doing    the    masons'    and    carpenters'  days,"  and  **  that  the  contractors  should 

work  of  your  store,   No.  46   Warren  be  entitled  to  receive,  at  the  end  of  every 

Street."  fourteen  days,  the  amount  for  which  the 

An  architect's  certificate  that  "  there  architect  should  have  given  his  certifi- 
is  now  due  to  '  the  contractor '  the  final  cate ;  the  amount  of  such  certificate  to 
payment  of  his  contract,"  specifying  be  less  by  certain  varying  proportions 
the  amount,  sufficiently  complies  with  than  the  value  of  the  work  done,  until 
a  contract  requiring  final  payment  90  per  cent,  of  the  whole  should  be 
within  thirty  days  after  completion,  completed;  and  that  no  further  pay- 
provided  that  the  architect  shall  cer-  ments  should  be  made  to  the  contract- 
tify  in  writing  that  all  the  work  ors  until  within  three  calendar  months 
upon  the  performance  of  which  the  after  the  architect  should  have  certified 
payment  is  to  become  due  has  been  the  completion  of  the  whole  work  to  his 
done  to  his  satisfaction.  Snaith  v,  satisfaction,"  and  a  certificate  of  final 
Smith  (C.  PI.),  27  N  .Y.  Supp.  379;  7  completion  was  held  sufficient  without 
Misc.  Rep.  37.  mentioning  the  amount  remaining  due. 
Where  the  contract  provided  that  Willes,  J.,  in  this  case,  said:  '*The  cer- 
the  work  should  be  done  under  the  di-  tificate  in  question  is  for  the  balance 
rection  and  supervision  of  the  architect,  remaining  unpaid  in  respect  of  the 
"  to  be  certified  by  a  certificate  or  writ-  work  done  under  the  contract,  and  the 
ing  under  his  hand,"  a  certificate  stat-  alterations  and  additions.  It  is  said  that 
ing  "balance  due  in  full  of  contract  the  certificate  must  state  the  amount 
price  "  was  held  sufficient.  Mercer  v.  due.  There  is,  however,  no  provision 
Harris,  4  Neb.  77.  for  that  in  that  part  of  the  contract 

In  Stewart  v.  Keteltas,  36  N.  Y.  39a,  which  I  have  read.    Here  is  a  certifi- 
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calls  for '}  and  a  certificate  that  the  building  is  finished  in  such  a 
manner  that  the  architect  would  accept  it  if  it  were  his  own,  does 
not  comply  with  a  contract  requiring  a  certificate  that  it  has  been 
''fully  and  completely  finished  according  to  the  specifications/'^ 
.  and  merely  checking  the  builder's  charges,'  or  giving  the  con- 
tractor an  order  on  the  owner  for  a  certain  sum,  is  insufficient.^ 
But  where  the  owner  has  repeatedly  made  payments  on  certifi- 
cates of  a  peculiar  form  without  objection,  he  cannot  raise  such 
objection  for  the  first  time  on  the  trial.*  If  a  certificate  in  writ- 
ing is  called  for,  a  parol  approval  is  insufficient,®  and  it  is  always 

cate  of  the  architect  that  the  whole  of  the  defendant  had  not  objected  to  pa/ 
the  work  has  been  completed  to  his  on  the  ground  that  no  sufficient  cer- 
satisfaction.  The  other  provision  which  tificate  had  been  rendered.  Morgan  t;. 
has  been  referred  to  applies  to  the  in-  Bimie,  9  Bing.  672;  23  £.  C.  L.  414. 
termediate  certificates  only.  It  is  clear  In  this  case  Tindal,  C.  J.,  said:  *' It 
that  the  final  certificate-  need  show  no  appears  to  me  that  the  enect  of  a  cer- 
more  than  the  completion  of  the  whole  tificate  would  be  altogether  different, 
work.  That  view  of  the  matter  is  con-  applying  to  the  manner  in  which  the 
siderably  fortified  by  a  reference  to  that  work  has  been  done,  while  the  check- 
part  of  the  conditions  which  requires  ing  the  accounts  applies  only  to  the 
the  particulars  and  the  amount  of  al-  propriety  of  the  charges." 
terations  and  additions  to  be  entered  in  4.  Where  the  contract  requires  the 
a  book."  contractor,  before  each  payment,  to  pro- 
Final  payment  of  the  sum  due  a  sub-  cure  a  certificate  signed  by  the  archi- 
contractor  from  a  builder  for  work  tect  therein  named  '*to  the  effiect  that 
performed  cannot  be  refused  on  the  the  work  is  done  in  strict  accordance 
ground  that  the  subcontractor  had  with  drawings  and  specifications,  and 
failed  to  procure  an  architect's  certifi-  that  he  considers  the  payment  properly 
cate  as  to  the  proper  performance  of  due,"  a  mere  order,  signed  by  the  archi? 
his  work,  as  required  by  the  contract,  tect  and  addressed  to  the  owner,  re- 
where  the  architect  has  certified  that  questing  him  to  pay  a  given  sum  to  the 
the  subcontractor  is  entitled  to  a  set-  contractor,  will  not  bind  the  owner, 
tlement,  but  without  prejudice  to  any  Michaelis  v.  Wolf,  136  111.68. 
claim  the  builder  might  have  for  time  In  Roy  v.  Boteler,  40  Mo.  App.  313, 
lost,  or  work  done,  in  carrying  out  the  the  contract  required  the  certificate  to 
terms  of  the  contract.  Grannis,  etc.,  be  under  the  hand  of  the  architects,  and 
Lumber  Co.  v,  Deeves  (Supreme  Ct.),  to  show  that  the  whole  job  had  been 
25  N.  Y.Supp.  375;72  Hun  (N.  Y.)  171.  completed  and  accepted  by  the  archi- 
1.  Michaelis  v.  Wolf,  136  111.  68.  tects,  their  final  estimate  of  the 
%.  In  Smith  v.  Briggs,  3  Den.  (N.  amount  due  on  the  contract,  and  that 
Y.)  73,  the  architect  certified  that  the  the  work  had  been  performed  agreeably 
house  was  finished  in  such  a  manner  to  the  drawings  and  specifications  un- 
that  he  would  accept  it  if  he  were  the  der  the  direction  and  to  the  satisfaction 
owner,  and  that  he  was  satisfied  as  to  of  the  architects;  and  a  certificate  show - 
the  work  and  materials,  and  it  was  held  ing  the  balance  due  the  contractor,  but 
insufficient  as  the  contract  called  for  a  nothing  more,  was  held  insufficient, 
certificate  that  the  work  was  "fully  and  6.  Bloodeood  v,  Ingoldsby,  i  Hilt, 
completely  finished  according  to  the  (N.  Y.)  3%;  Barton  t'.  Hermann,  11 
specification."  Abb.  Pr.  N.  S.  (N.  Y.  C.  PI.)  382. 

8.  Where  the  defendant  was  to  pay  6.  Hanley  v.  Walker,  79  Mich.  605 ; 

for    a    building   upon    receiving    the  Lamprell  v.  Billericay  Union,  3  Exch. 

architect's  certificate  that  the  work  was  283;  Russell  v,  Sa  Da  Bandeira,  13  C. 

done  to  his  satisfaction,  and  the  archi-  B.  N.  S.  149;  106  £.  C.  L.  149;  Good- 

tect  checked  the  builder's  charges  and  year  v,  Weymouth,  i  H.  &  R.  67.  And 

sent  them  to  the  defendant,  it  was  held  see  Roy  t\  Boteler,  40  Mo.  App.  224. 

that  this  did  not  amount  to  such  a  cer-  But  if  there  is  no  stipulation  on  the 

tificate  of  satisfaction  as  to  enable  the  subject  in  the  contract,  a  parol  approv- 

builder  to  sue  the  defendant,  although  al  will  be  sufficient.    Kirk  v.  Bromley 
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advisable  to  provide  for  a  written  approval.^  A  conditional  cer- 
tificate will  be  sufficient  where  it  is  shown  that  the  condition  has 
been  complied  with.*  The  certificate  must  be  given  by  the  per- 
son named  in  the  contract  and  not  by  his  deputy  or  assistant,' 
and  if  required  to  be  signed  by  two  or  more,  a  certificate  signed 
by  one  only  is  fatally  defective.* 

(7)  Conclusiveness. — In  the  absence  of  fraud  or  palpable  mis- 
take, such  a  certificate  properly  given  is  conclusive  alike  upon 
the  owner  and  the  contractor,*  and  entitles  the  latter  to  recover 

Union,  2   Ph.  640.  And  where  it  ap-  McEntyre  v.  Tucker  (C.   Pl.)<  25  N. 

peared  that  the  party  subject  to  whose  Y.  Supp.  95;  23  Civ.  Pro.  Rep.  (N.  Y.) 

approval    payment    was    to  be  made,  171 ;  5  Misc.  Rep.  (N.  Y.)  228. 

knew  of  the  contract  and  visited  the  4.  Adams  v.  New  York,  4  Duer  (N. 

building,  where  the  work  was  going  on,  Y.)  295. 

everj  day,  it  was  held  sufficient,  in  the  But  where    payments    were   to  be 

absence  of  a  denial  of  approval  by  the  made  on  the  certificate  of  two  archi- 

defendant,  to  show  an  approval  by  im-  tects,  who  were  partners,  it  was  held 

plication.  Union  Stove  Works  v.  Ar-  that  a  certificate  signed  by  one  in  the 

noux,  7  Misc.  Rep.  (N.  Y.  C.  PI.)  700.  firm  name  was  sufficient.    Lull  v.  Korf, 

Where  a  building  contract  contained  84  111.  225.    And  the  recognition  by  the 

a  clause  for  payment  of  the  price  of  owner  and  contractor  of  the  surviving 

building  by  installments,  with  a  pro-  member  of  a  firm  of  architects,  upon 

viso  that,  before  each  payment,  the  ar-  whose  certificates  payments  were  to  be 

chitect  should  certify  that  the  works  made,  as  superintendent  and  architect, 

were  carried  out  to  his  satisfaction,  it  is  binding  upon   both.     Davidson  v. 

was  held  that  the  certificate  need  not  Provost,  35  lU.  App.  126. 

be  in  writing.     Roberts  t;.  Watkins,  14  6.  Dingley   v,  Greene,  54Cal.  333; 

C.  B.  N.  S.  592;  108  E.  C.  L.  S92;  32  Barton  ^^  Hermann,  11  Abb.  Pr.  N.  S. 

L.  J.  C.  P.  291 ;  9  Jur.  N.  S.  128;  8  L.  (N.  Y.  C.  PI.)  381;   Dorwin  v.  West- 

T.  N.  S.  460;  II  W.  R.  783.  brook,  71  Hun  (N.  Y.)  40^;  Stewart  v. 

1.  Pashby  ?;.  Birmingham,  18  C.  B.  2 ;  Keteltas,  36  N.  Y.  38^;  Wilcox  v. 
86  E.  C.  L.  2.  Stephenson,  30  Fla.  377;  Korf  v.  Lull, 

2.  Where  an  architect  certifies  that  70  111.  420;  Snell  v.  Brown,  71  III  133; 
when  some  slight  additions  should  be  Coey  v.  Lehman,  79  111.  173;  Taylor  r. 
made,  the  work  would  be  acceptable.  Rem,  79  III.  181;  Boumique  v.  Arnold, 
and  it  appears  that  these  additions  33  111.  App.  303;  Hudson  v.  McCart- 
have  been  made  and  on  notice  thereof  ney,  33  Wis.  331 ;  Boettler  v.  Tendick, 
no  further  additions  are  made,  it  will  73  Tex.  488;  Condon  v.  South  Side  R. 
be  a  sufficient  acceptance.  Mills  v.  Co.,  14  Gratt.  (Va.)  302;  Sweeney  v. 
Weeks,  21  111.  561.  U.  S.,  109  U.  S.  618;  Baron  de  Worms 

S.  In    McNamara    v,    Harrison,  81  v.  Mellier,  L.  R.,  16  Eq.  554;  Sharpe 

Iowa  486,  the  contract  called  for  the  f.  San  Paulo  R.  Co.,  L.  R.,  8  Ch.  597; 

certificate  of  the  chief  engineer   and  Dunaberg,  etc.,  R.  Co.  v,  Hopkins,  36 

"  his  estimate  of  the  quantity  of  work  L.  T.  733;   Arnold  v.  Walker,  i  F.  & 

done,"  and  it  was  held  that  the  estimate  F.  671;  Harvey  v,  Lawrence,  15  L.  T. 

and  certificate  of  a  subordinate  engi-  N.  S.  571.    See  Downey  v.  O'Donnell, 

neer  was  insufficient.  86  111.  49. 

The  estimate  of  an  assistant  engineer        The  owner  cannot  be    allowed  to 

is    not  conclusive    upon    the  parties,  urge    defects    in   the    work.    Lull   v. 

Snell  V.  Brown,  71  111.  133.  Korf,  84  111.  225. 

A  certificate  which  is  not  signed  by        A  certificate  is  conclusive  against  the 

the  architect,  but  by  his  assistant  for  owner  unless  he  can  show  fraud  or  col- 

him,  is  not  within  a  building  contract  lusion  between  the  architect  and  con- 

which   requires  the  contractor   to  do  tractor.    Mercer  f.  Harris,  4  Neb.  77; 

and  finish  the  work  under  and  to  the  School  Dist.  No.   27   v.   Randolph,  5 

satisfaction  of  the  architect,  and  pro-  Keb.    408.      And  the  superintendent, 

vides  that  payments  shall  be  made  on  after  rejecting  the  work  as  deficient, 

certificate  of  the    architect    that  the  cannot     make    any    arrangement   by 

work  has  been  done  to  his  satisfaction,  which  the  work  may  be  accepted  and 
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the  deficiency  made  good  to  the  com-  fraud  or  mistake  by  the  engineer  in 

panj.    Barcus  v.  Hannibal,  etc.,  Plank  making     them.     Edwards    v.    Louisa 

Road  Co.,  26  Mo.  102.  County  (Iowa,  1893),  56   N.  W.    Rep. 

Where  the  parties  to  a  building  con-  656.     But  in  order  to  bind  a  contractor 

tract  agreed  that  the  architect's  certifi-  to  the    certificate  or    decision  of   an 

cate   should  be  a  prerequisite  to  pay-  architect  or  engineer  appointed  by  the 

ments,  his  certificate  that  the  last  pay-  party    for  whom    the  work   is  done, 

ment  was  due  was  conclusiye,   in  the  there  must  be  very  conclusive  language 

absence  of  fraud  or  mistake,  and  its  in   the  contract.    Lawson  v,  Wallasey 

conclusiveness  was  not  affected  by  a  Local  Board,  11  Q.B.  Div.  229;  52   L. 

letter  afterward  written  by  the  archi-  J.  Qi  B.  302 ;  47  L.  T.  625 ;  ajg^d  52  L. 

tect,  in  which  he  stated  tha"t  the  certifi-  J.  O^  B.  309,  note ;  48  L.  T.  507 ;  47  J. 

cate  was  not  intended  to  conclude  any  P.  437. 

just  rebate  or  offsets.    Weeks  v.  Little,  In  an  action  on  a  building  contract 

47  N.  Y.  Super.  Ct.  i.  providing  that  the    architect's  certifi- 

But  where  a  building  contract  merely  cates  and  decisions  should  be  binding 
authorizes  an  architect  to  certify  that  in  all  matters,  an  instruction  that  his 
the  contract  is  p>erformed  to  his  satis-  certificate  was  conclusive  on  the  de- 
faction,  his  certificate  that  it  is  not  so  fendant,  in  the  absence  of  collusion 
performed  because  of  certain  defects  in  with  the  plaintiff,  is  not  erroneous, 
the  work  has  no  binding  effect  upon  where  the  answer  charges  such  collu- 
the  contracting  parties.  Mackinson  v.  sion,  and  no  instruction  based  on  the 
Conlon,  55  N.  J.  L.  564.  theory  of  independent  fraud  or  gross 

In  an  action  on  a  building  contract,  negligence  on  the  part  of  the  architect 

on  which  payments  were  to  be  made  in  is  requested.    Johnson  v.  White  (Tex. 

accordance  with  the  certificates  of  the  Civ.  App.  1894),  ^7   S*   ^-  ^^P*.  ^74' 

architect,  reserving   fifteen    per  cent.  But  see  Davidson  v.  Provost,  -35  111. 

from  each  certificate  until  the  whole  App.   126,  where  it  was  held  error  in 

was  completed  to  the  superintendent's  the  trial  court  to   refuse  to  admit  evi- 

satisfaction,  the  superintendent's  certifi-  dence  on  the  part  of  the  owner  going 

cate   of   dissatisfaction    is   admissible,  to  show  that  the  contractor    had  not 

though  he  has  exceeded  his  powers  in  followed  the  plans  and   specifications, 

charging  one  or  more  items  therein.  Garnett,  J.,  in  delivering  the  opinion  of 

These  the  jury  should  be  directed  to  the  court  in   this  case,  said  :    "  The 

disregard.    Sanders  t\  Hutchinson,  36  effect  of  the  certificate,  however,  is  not 

IlL  App.  633.  as  absolute  as  indicated  by  the  rulings 

A  building  contract  providing  that  of  the  court  on  the  hearing  of  the  case, 

final   payment  shall   be  made  within  .     .          The  court   rejected   the    evi- 

thirty  days  after  completion, "  provided  dence,  and  defendant  excepted   to  the 

that    .     .    .    the  architect  shall  certify  ruling.    The  exception  is  well  taken, 

in  writing  that  all  the  work     ...  If  the  evidence  had  been  admitted   it 

has  been  done  to  his  satisfaction,"  con-  might  have  shown  such  gross  derelic- 

stitutes  the  architect  the  agent  of  the  tion  of  duty  on  the  part  of  the  archi- 

owner,  and  his  decision  as  to  comple-  tect  as  to  raise  a  presumption  of  fraud 

tion   of  the  work  is  final.     Snaith  v.  or  mistake  in  the  issuing  of  the  certifi- 

Smith  (C.  PI.),  27  N.  Y.  Supp.  379;  7  cates."     And  see  Glacius  v.  Black,  50 

Misc.  Rep.  (N.  Y.)  37.  N.  Y.  145;  10  Am.  Rep.  449. 

Where  it  is  stipulated  in  a  contract  The  plaintiff  covenanted  with  the  de- 

for  the  erection  of  a  house  that  it  shall  fendant,  a  railway  company,  to  do  cer- 

be  built  according  to  the  plans,  and  to  tain  works  within  a  given  time,  to  the 

the  '*  satisfaction  "  of  the  architect,  his  satisfaction  of  the  engineer  of  the  com- 

certificate  that  he  accepts  the  work  as  pany,  and  that  if  the  works  should  not 

done  in  accordance  with  the  plans  and  be  so  done,  the  company  might  enter 

specifications  is  conclusive  on  the  own-  into  possession  of  the  plaintiffs'  plant, 

ers,   and    cannot    be    contradicted    by  and  complete   the  works.    The  com- 

them.  Kennedy  v.  Poor,  151  Pa.  St.  472.  pany  covenanted  to  pay  for  the  works 

Where  the   plaintiff  agreed  to  con-  from   time  to  time  during  their  prog- 

struct  a  levee  for  the  defendant,  and  to  ress,  according  to  the  certificate  of  the 

receive  pay  on  the  estimates  of  the  en-  engineer.    All  disputes  were  to  be  re- 

gineer,  who  was  made  the  sole  judge  as  ferred  to  the  latter.    The  works  were 

to  the  quality  and  quantity  of  the  work  not  completed  within  the  period  orig- 

performed,   he    cannot   recover  more  inally   limited,  and  some  time  after- 

than  the  estimates,   in  the  absence  of  ward  the  company  gave  notice  of  its 

941 


PcrfofBUumofOmitraet.  WORKING  CONTRACTS.     lalJMt  to  Apfrofil. 

without  any  other  proof  of  actual  performance,^  but  the  evidence 
of  the  superintendent,  in  the  absence  of  the  certificate,  is  not 
conclusive.*  Mere  mistakes,  incompetency,  or  negligence  are 
not  grounds  for  going  behind  the  estimates,'  though  errors  made 

intention  to  enter,  under  the  agreement,  ntshed,  cost  of  extras,  and  reduction  for 

and  complete  the  works.  The  plaintiffs  alterations,  and   precludes  anj  allow- 

filed  a  bill  stating  that  thej  had  done  ance  for   extras  not  included  therein, 

all  that  they  had  contracted  to  do,  ex-  Reg.  v.  Cimon,   23  Can.  Supreme  CL 

cept  what  the  company  had  prevented  62  \  Sharpe  v.  San  Paulo  Brazilian  R. 

them   from  doing,  and  that  they  had  Co.,   L.   R^  8  Ch.  605,  note ;  37  L.  T. 

not  been  fully  paid  for  the  work  done;  N.  S.  699. 

alleging  that  the  engineer,  fraudulently  C«rtlflcato  ConcliulTe  on  Ona  Party 
and  collusively  with  the  company,  cer-  Only. — Where  the  contract  makes  the 
tified  a  less  amount  than  what  was  due  estimate  conclusive  upon  one  party 
to  the  plaintiffs,  and  praying  for  an  in-  only,  the  other  is  not  precluded  from 
junction  and  account.  A  demurrer  for  showing  the  true  amount  of  work  done, 
want  of  equity  was  overruled,  on  the  O'Brien  v.  New  York,  1 59  N.  Y.  543. 
ground  that  the  plaintiffs  would  be  en-  Bvidmioe  of  Fraud. — ^Tnough  the  en- 
titled to  some  relief  at  the  hearing,  and  gineer  thought  the  contractor  was  en- 
that  the  species  of  fraud  alleged  in  the  titled  to  an  allowance  for  excavations 
bill  gave  jurisdiction  to  the  court,  al-  outside  the  exterior  line  of  the  brick- 
though  the  plaintiffs  had  not  completed  work,  and  that  he  had  the  right  to  give 
the  whole  of  their  work.  Waring  v.  the  contractor  credit  therefor,  on  the 
Manchester,  etc.,  R.  Co.,  7  Hare  &2 ;  final  certificate,  the  fact  that  he  did  not 
18  L.  J.  N.  S.  Ch.  450;  14  Jur.  613;  do  so  does  not  show  fraud  in  his  certifi- 
affirmed  2  H.  &  Tw.  239.  cate,  where  he  allowed  for  all  that  the 

A  subcontract  for  railway  grading  contract   authorized.    O'Brien  v.  New 

provided  for  paj'ment  at  different  rates  York,  139  N.  Y.  543;  142  N.  Y.  671. 

per  yard  for  different  classes  of  exca-  1.  Adams  v.  New     York,  4  Duer 

vation,  and  that  at  the  end  of  the  work  (N.  Y.)   295;  Wyckoff  v.  Meyers,  44 

the  engineer  of  the  road  should  certify  N.  Y.  143;  Tetz  v,  Butterfield,  54  Wis. 

the  quantity  and  character  of  the  work  242 ;  41   Am.  Rep.  29 ;  Hot  Springs  R. 

done  by  the  subcontractor,  and  that  the  Co.  v.  Maher,  48  Ark.  522. 

latter  should  be  paid  according  to  such  C«rtlflo&te  as  Brldence. — ^The  certifi- 

certificate.     Soon  after  the  work  was  cate  is  always  admissible  to  prove  the 

commenced  the  engineer  told  the  par-  acceptance    of    the  work.      Hamilton 

ties  that  he  would  classify  the  work  to  County  t;.  Newlin,  132   Ind.  27.    But 

be  done  as  **  75  per  cent,  solid  rock,"  to  the  certificate  is  admissible  only  in  so 

obviate  any  disputes   as  to   measure-  far  as  it  is  connected  with  the   matters 

ment,   with   which    arrangement    the  referred  to  the  superintendent,  and  no 

parties  expressed  themselves  as  satis-  further.     Millsv.  Weeks,  21  III.  561. 

fied.  It  did  not  appear  that  either  party  8.  But  although  the  contract  makes 

intended  thereby  to  make  or  consent  to  the  certificate  of  the  architect  concln- 

any  arrangement  outside  of,  or  incon-  sive,  his  testimony,  in  the  absence  of 

sistent  with,  the  contract,  and   it  was  such  certificate,  will  not  be  conclusive 

held  that  the  engineer's  final  certificate,  but  will  be  received  on  the  same  terms 

made  after  the  conclusion  of  the  work,  with  any  other  witness  of  equal  knowl- 

was  binding  on  the  parties,  though  he  edge  and  opportunity.   Boteler  v.  Roy, 

failed  therein   to  adopt   the   promised  40  Mo.  App.  234;    Fitzgerald  r.  Beers, 

classification.      Dorwin  v.  Westbrook  31  Mo.  App.  356. 

(Supreme  Ct.),  24  N.  Y.  Supp.  955;  11  8.  Chicago,  etc.,  R.  Co.  v.  Price,  138 

Hun  (N.  Y.)  405.  U.  S.  185.    In  this  case  a  contract  to 

0«rtlfleate  of  Bztra  Work. — The  final  grade  a  railroad  provided  that  the  work 

certificate  of  the  engineer  is  binding  was  to  be  done  under  the  supervision 

upon    contractors     under   a    contract  of  the  chief  engineer  and  his  assistant, 

providing  that  the  balance  of  the  con-  whose  estimate  of  quantities  was  to  be 

tract    price    is    not  payable  until  the  **  final  and  conclusive  upon  the  parties," 

final    certificate  by    the    engineer    in  and  that  the  contractor  should  receive 

charge    is     delivered,     showing     the  monthly  payments  on  the  certificate  of 

amount  of   work  done,  materials  fur-  the    engineer   "for  work    done,"   and 
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in  the  ''progress  certificates*'  may  be  corrected  and  adjusted  in 
the  final  certificate.^  The  superintendent,  however,  should  not 
be  interested  in  keeping  down  the  cost  of  the  work.* 

(8)  As  Distinguished  from  Award. — Provision  making  payment 
for  the  work  subject  to  a  certificate  of  approval  or  estimate  of 
the  architect,  engineer,  or  superintendent,  is  not  a  submission  to 
arbitration,*  and  the  authority  to  certify  cannot  be  revoked  by 
one  of  the  parties  before  the  decision  is  rendered,^  but  in  so  far 
as  the  contract  refers  all  matters  in  dispute  to  the  decision  of  the 
superintendent,  it  is  a  submission  to  arbitration.^ 

it  was  held  that  the  railroad  companj  pany  is  not  disqualified  from  certifying 

could  not,  after  accepting  the  work  and  the  payments  due  a  contractor  on  ac- 

the  last  monthly  estimate  of  the  en-  count  of  his  having  become  the  lessee 

gineer,  have  the  work  reestimated  by  of  the  railway,  at  a  rent  depending  on 

another  subordinate  engineer,  the  pre-  the  amount  so  certified  for.     Hill  v. 

vious  monthly  estimates,  and  the  ac-  South  Staffordshire  R.  Co.,  ii  Jur.  N. 
ceptance  of  the  entire  work  with  the  -  S.  192  ;  la  L.  T.  N.  S.  63 — L.  J. 
last  monthly  one,  being  conclusive,  in        8.  Wadsworth  v.  Smith,  L.  R.,  6  Q^ 

the  absence  of  proof  of  fraud  or  bad  B.  ^33.  Blackburn,  J.,  in  this  case,  said: 

faith  on  the  part  of  the  engineers  mak-  "  Where,  by  an  agreement,  the  right  of 

ing  them,  and  mere  mistakes,  incom-  one  of  the  parties  to  have  or  do  a  par- 

petency,    or     negligence    not     being  ticular  thing  is  made  to  depend  on  the 

grounds  for  going  behind  them.  determination  of  a  third  person,  that  is 

1.  Where  payments  made  to  a  con-  not  a  submission  to  arbitration,  nor  is 

tractor,  in  accordance  with  the  opin-  the  determination  an  award;  but  where 

Ion  of  the  engineer  that  he  was  entitled  there  is  an  agreement  that  any  dispute 

to  compensation  for  excavating  outside  about  a  particular  thing  shall  be  in- 

of  the  exterior  line  of  the  brickwork,  quired  of  and  determined  by  a  person 

were  made  on  a  mistaken  basis,  it  was  named,  that  may  amount  to  a  submis- 

held  that  the  mistake  could   be  cor-  sion  to  arbitration,  and  the  determina- 

rected  on  the  measurement  for  the  final  tion,  though  in  the  form  of  a  certificate, 

certificate.    O'Brien  v.  New  York,  139  be  an  award." 

N.  Y.  543;  142  N.  Y.  671.    And  see        But  the  duties  of  the  superintendent 

supra^  this  title.  Progress  Certificates,  in  such  case  are  very  analogous  to  the 

S.  Where  a  builder  by  his  contract  duties  of  an  arbitrator,  and  he  cannot 

bound  himself  to  abide  by  the  decision  be  held  liable  for  errors  in  his  estimates 

and  certificates  of  an  architect  as  to  the  or    for  refusing   to  reconsider  them, 

amounts  to  be  paid  for  his  work,  not  Stevenson  t^  Watson,  4  C.  P.  Div.  148; 

knowing  that  the  architect  had  given  48  L.  J.  C.  P.  Div.  318. 
an  assurance  to  the  employer  that  the        4.  Northampton     Gaslight    Co.    v, 

cost  of  the  building  should  not  exceed  Pamell,  15  C.  B.  630;  80  E.  C.  L.  630; 

a  specified  amount,  although  he  refused  24  L.  J.  C.  P.  60;  Mills  v.  Bay  ley,  a  H. 

to  guaranty  that  amount,  the  court  did  &  C.  36. 

not  consider  that  the  decision  of  the        6.  Mills  v.  Bay  ley,  2  H.  &  C.  36.     In 

architect  made  under  such  a  bias  was  this  case  an  agreement  was  entered 

binding,  but  gave  directions  so  as  to  into  in  writing  by  which  the  plaintiff 

ascertain  under  the  authority  of  the  was  to  take  the  empty  ing  of  the  defend- 

court  how  much  remained  justly  due  to  ant's  mill  pool,  upon  the  terms  that  the 

the  builder.   Kemp  r.  Rose,  i  Giff.  258.  defendant  should  pay  the  plaintiff  five 

And  a  clause  conferring  power  and  pence  for  every  cubic  yard  of  mud 
authority  on  an  engineer  over  a  con-  taken  out  of  the  pool ;  the  admeasure- 
tractor  will  not  be  considered  fraudu-  ment  of  the  mud  removed  to  be  settled 
lent  or  void  because  the  engineer  is  a  by  N.,  and  if  any  dispute  arose,  it  was 
shareholder  in  the  company  on  whose  to  be  referred  to  N.  to  be  by  him  de- 
behalf  the  contract  is  entered  into,  cided.  It  was  held  that  the  agreement 
Ranger  v.  Great  Western  R.  Co.,  3  to  refer  consisted  of  two  distinct  parts, 
Railw.  Cas.  298.  the  admeasurement  of  the  mud  and  the 

But  the  engineer  of  a  railway  com-  settlement  of   disputes,  and   that  the 
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8.  Deviations  and  Alterations. — The  parties  may  agree  by  parol 
to  deviate  from  the  original  contract.^  Slight  deviations,  as  has 
been  seen,  will  not  bar  a  recovery  by  the  contractor  ;  a  substan- 
tial performance  is  all  the  law  requires.*  Where  the  deviations 
and  alterations  are  made  by  agreement  of  the  parties,  the  em- 
ployer is  liable  for  any  increased  cost  resulting,  the  provisions  of 

latter  part  was  a  submission  to  arbitra-  road  provides  that  measurements,  clas- 

tion  and  revokable,  although  the  former  sification,  and  estimates  shall  be  made 

was  not.  And  see  Wadsworth  v.  Smith,  in  determining  the  price  to  be  paid,  but 

L.  R.,  6  Q^  B.  332,  opinion  of  Black-  that  no  alteration  of  the  contract  will 

burn,  J.  be  allowed  unless  in  writing,  signed  bjr 

1.  Greene  v.  Paul,  155  Pa.  St.  136;  the  parties,  a  promise  of  the  arbitrator, 

West   Haven  Water  Co.  v,   Redfield,  during  the  progress  of  the  work,  to  claa- 

8  Conn.  39;  Onderdonk  v.  Gray,  19  N.  sify  a  certain  part  as  solid  rock,  rather 

.  £q.  65.  than  loose  rock,  does  not  modify  the 

Parties  to  a  building  contract  may  by  contract.    0*Donnell  v,  Forrest,  44  La. 

their  acts  waive  a  provision  that  sub-  Ann.  845. 

sequent  alterations  in  the  building  shall  Bight  to  Order — BeaaonaUe  Tims.— 

be  specified  in  writing;  and,  in  an  ac-  On  October9, 1849,  the  plaintiff  agreed, 

tion  by  the  builder  to  recover  for  such  in  writing,  to  do  the  mason  work  and 

alterations,  the  referee  erred  in  exclud-  furnish  the  materials  for  a  building  for 

ing  evidence  of  a  verbal  request  by  the  the  defendant,  which  was  to  be  com- 

owner  for  additions  to  the  building,  pleted,  except  a  portion  of  the  plaster- 

and  verbal  promises  to  pay  therefor,  ing,  before  the  3oth  of  November,  which 

Porter  v.  Swan  (Brooklyn  City  Ct.),  time   was   subsequently  extended  ten 

17  N.  Y.  Supp.  351.  days.    The   building  was  to  be  three 

But  the  contractor  is  not  liable  for  stories  in  height,  the  defendant  reserr- 

defects  resulting  from  deviations  made  ing  the  right  to  put  on  a  fourth  story 

with  the  assent  of  the  employer.     Clark  by  paying  a  specified  sum  for  the  brick 

V.  Pope,  70  111.  128.  laid  in  the  walls.     It  was   held  that 

If  deviations  are  ordered  by  the  su-  the  defendant's  right  of  election  in  re- 

perintendent,  the  contractor  must  show  gard  to  the  fourth  story  must  be  exer- 

an    authority    in   him   to  order  them,  cised  while  a  reasonable  time  remained 

Rex  V,  Peto,    i  Y.  &  }.  37 ;  Cooper  v.  for  adding  another  story  and  finishing 

Langdon,  9  M.  &  W.  60;  i  D.  N.  S.  392.  the  work,  with  the  addition,  by  the  time 

A  clause  in  building  specifications,  specified  in  the  contract,  or  as  extend- 
that  **  it  is  understood  that  the  owner  ed;  and  that  unless  exercised  within 
of  this  building,  and  the  architect,  shall  that  time  it  was  lost.  Lauer  v.  Brown, 
have  the  right  and  power  to  make  any  30  Barb.  (N.  Y.)  416. 
alterations,  additions,  or  omissions  of  Bight  to  Order— Llinltatlfln  of  Bight.— 
work  or  materials  herein  specified,  or  A  provision  in  a  contract  that  **  should 
shown  on  the  drawings,  that  they  may  the  owner  at  any  time  during  the  prog- 
find  necessary*  during  the  progress  of  ress  of  said  building  request  any  alter- 
the  building,^  authorized  the  construe-  ation,  deviations,  additions  or  omissions 
tion  of  an  additional  stairway  from  the  from  this  contract,he  shall  be  at  liberty 
kitchen  to  a  bedroom,  as  well  as  the  use  to  do  so,  and  the  same  shall  in  no  way 
of  bronze  hardware  in  the  place  of  No.  affect  or  make  void  the  contract,  but  it 
I  hardware  as  specified,  and  a  change  will  be  added  to  or  deducted  from  the 
in  the  location  of  the  cistern.  Dorsey  amount  of  the  contract,  as  the  case 
V.  McGee,  30  Neb.  657.  may  be,  by  a  fair  and  reasonable  valu- 

But  a  clause  in  a  contract  for  a  public  ation,"  was  construed  to  mean  that  the 
work,  which  reserves  to  the  employer  ^omissions"  were  to  be  limited  to  things 
the  right  to  make  alterations  in  the  which,  upon  the  conditions  specified, 
form  and  dimensions  of  the  work,  does  might  be  entirely  left  out  of  the  build- 
not  authorize  him  to  stop  the  work  in  ing,  and  extended  to  nothing  which  the 
an  unfinished  state,  and  thus  annul  the  owner  might  elect  to  take  off  the  con- 
agreement.  Clark  i;.  New  York,  4  N.  tractor's  hands  and  finish  himself.  Sha- 
Y.  338.  ver  V,  Murdock,  36  Cal.  293, 

Where  Wrltl&g  Neeeeaary. — Where  a  S.  See  supra^  this  title.  Substantial 

contract  for  the  construction  of  a  rail-  Performance, 
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the  special  contract  governing  as  far  as  applicaBle '}  and  it  is 

sometimes  provided  that  where  the  deviations  lessen  the  cost  of 
the  work,  the  contractor's  charges  shall  be  decreased  proportion- 
ately.^ If  the  original  contract  has  been  deviated  from  to  such 
an  extent  as  to  be  hardly  recognizable,  it  may  be  treated  as 
abandoned,  and  the  contractor  recover  the  reasonable  value  of  his 
work.* 

1.  Goldsmith  v.  Hand,  36  Ohio  St.  to  end.    Subsequently,   the  defendant 

loi;  McKinnej  v.  Springer,  3  Ind.  59;  changed  its  plans  so  as  to  lengthen  the 

54  Am.  Dec.  470 ;  De  Boom  v.  Priestly,  three  curves  into  one ;  and,  instead  of 

I  Cal.  ao6;  Andre  v,  Bodman,  13  Md.  placing  the  boxes  end  to  end,  thej  were 

241 ;  71  Am.  Dec.  628.  placed   four  and  one-half  feet  apart, 

The  mode  of  payment  will  be  the  with  filling  pieces  between.  In  as- 
same  as  in  the  original  contract.  Boody  sumpsit  for  the  price  of  the  work,  it 
V.  Rutland,  etc.,  R.  Co.,  24  Vt.  660.  was  held  proper  to  instruct  that  the 

Where  work  is  done  under  a  special  plaintiff  was  not  confined  to  the  actual 

contract  and  for  estimated  prices,  and  value  of  the  filling  pieces,  but  was  en- 

there  is  a  deviation  from  the  original  titled  to  the  contract  price  therefor,  if 

plan  bj  the  consent  of  the  parties,  the  there  was  an  agreement,  Express  or  im- 

estimate  is  not  excluded,  but  is  the  rule  plied,  when  the  change  in    the  con- 

of  payment  so  far  as  the  special  con-  tract  was  made,  that  the  filling  pieces 

tract  can  be  traced;  and  for  any  excess  should    be    regarded   as    part   of   the 

beyond  it,  the  party  is  entitled  to  his  curved  work,  to  be  paid  for  at  the  con- 

quantum  meruit.     Kobson  v,  Godfrey,  tract  price.    Marshall  Foundery,  etc.. 

Holt.  236;  I  Stark.  275 ;  2  E.  C.  L.  1 10.  Co.  v.  Pittsburgh  Traction  Co.,  138  Pa. 

Where  the  superintendent's  certifi-  St.  266. 

cate  is  required  to  settle  the  price  of  the  2.  Turner  v.  Diaper,  2  M.  &  G.  241; 

alterations,  it  is  a  condition  precedent  40  E.  C.  L.  351. 

to    a   right   of   recovery,     Morgan   v.  8.  Pepper  v,   Burland,    Peake    103; 

Birnie,  3  M.  &  S.  76;  9  Bing.  ^2;  23  Austin  v.  Keating,  3  W.  R.  288;  Ford 

£.  C.  L.  414.    And  see  supra^this  title,  v.  Smith,  25  Ga.  675. 

Certificates  of  Approval.  When  parties  subsequently  vary  their 

In  Goodwin  v,  McCormick  (Brook-  written  contract  for  the  building  of  a 

lyn  City  Ct.),  6  N.  Y.  Supp.  66/,  the  house,  so  as  to  require  more  work  and 

plaintiff  contracted  with  the  defendant  materials,   and   an    alteration    in    the 

to  build  certain  houses,  according  to  structure,  and   a  longer    time   for  its 

prescribed    plans    and    specifications,  completion,  the  workman  is  not  obliged 

During  the  construction  a  number  of  to  sue  on  the  original  contract,   but 

deviations  were  made  from  the  original  may  recover  on  a  quantum  meruit;  and 

plan,  with  the  consent  of  both  parties,  the  written  contract  is  admissible  in  evi- 

but  all  conditions  in  the  original  con-  dence  to  show  what  the  parties  had 

tract  as  to  times  and  amounts  of  pay-  agreed  on  as  reasonable  for  that  por- 

ments,  as  the  work  progressed,  were  tion  of  work  embraced  in  it.     Hutchi- 

strictly  complied  with,  and  the  money  son  v.  Cullum,   23   Ala.  622.    But  the 

received  and  receipted  for  by  the  con-  contract  should  still  be  used  to  deter- 

tractor  without  objection,  no  new  ex-  mine  the  value  of  the  work  so  far  as  it 

press  contract  being  entered  into.     It  can  be  followed.     Norton   v.  Browne, 

was  held  that  the  deviation  from  the  89  Ind.  333. 

original  contract  did    not  justify   the  Where  a    written    contract    for  in- 

contractor    in    setting  up  a  claim  of  creasing  the  height  of  a  railroad  tunnel 

quantum   meruit^  except  as  to    extra  contemplates  the  taking  of  rock  from 

work  done,  and    extra  materials   fur-  the  bottom,    the    question   is    for   the 

nished.  jury  whether  a  subsequent  parol  modi- 

A   contract  for  the   construction  of  fication  by  which  the  contractors  were 

three  curves  on  the  defendant's  cable  to  remove  the  rock  from  the  roof,  and 

railroad  was  awarded  to  the  plaintiff  by  which  the  matter  for  excavating  for 

at  a  specified   price    per   lineal   foot,  approaches  was  also  changed,  was  such 

These  curves  were  to  be  solid  curves,  a   material   alteration    of  the  written 

composed  of  heavy  boxes,  bolted  end  contract  as  to  reduce    it   entirely    to 
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9.  Vniaanoes. — All  building  operations,  and  the  performance  of 
working  contracts  generally,  must  be  carried  on  without  creating 
a  nuisance.^  Thus,  if  one  blockades  a  street  with  building  mate- 
rials,  rendering  passage  dangerous  and  inconvenient,^  or  obstructs 
the  free  and  convenient  access  to  neighboring  property,' or  leaves 
excavations  unguarded,^  or  fails  to  put  up  proper  signals,^  he 
creates  a  nuisance  which  may  be  abated,  and  he  is  liable  in  dam- 
ages to  the  party  injured  ;  •  also,  if  he  erects  a  building  extending 
over  an  adjoining  lot,''  or  over  the  street,®  or  so  that  water  drips 
from  the  roof  upon  the  adjoining  lot  to  the  injury  of  the  owner,* 

parol,  and  a  finding  in  favor  of  the  con-  ing  building    materials  on    his    land, 

tractors  will   not  be  disturbed  where  must  be  exercised  reasonably,  and  where 

their  evidence  shows  that  the  cost  of  the  right  of  an  adjoining  owner  to  the 

the  work  was  greatly  increased  by  the  free  access  to  his  house  is  interfered  with 

change.    Malone  v,  Philadelphia,  etc^  by  an  unreasonable  use  of  the  highway, 

Co.,  157  Pa.  St.  430.  he  is  entitled  to  damages,  on  the  ground 

But  the  abrogation  of  a  building  con-  that  he  has  suffered  a  particular  injury 

tract  is  not  to  be  inferred  from  devia-  from  a  public  nuisance.     Fritz  v,  Hob- 

tions  from  the  original  plan,  permitted  son,  14  Ch.  Div.  542. 

by  the  contract  to  be  made.     Bozarth  4.  Portland  f.  Richardson,   54   Me. 

t;.  Dudley,  44  N.  J.   L.  304;   43  Am.  46 ;  89  Am.  Dec.  720.    If  one  excavates 

Rep.  373.  And  the  omission,  by  consent  an  area  in  front  of  his  house  and  suf- 

of  the  parties  thereto,  of  some  of  the  fera  it  to  remain  uncovered  and  un- 

items  in  a  building  contract,  does  not  guarded,  he  is  guilty  of  creating  a  nui- 

amount  to  an  abandonment  of  the  en-  sance,  and  is  liable  in  damages  to  any 

tire  contract,  the  residue  of  which  will  one  falling  therein.  Robbins  v.  Chicago, 

remain  in  full  force.    Menne  v.   Neu-  4  Wall.  (U.  S.)  657. 

meister,  35  Mo.  App.  300.  6.  This  applies  as  well  to  a  city  mak- 

1.  See  Nuisances,  vol.  16,  p.  923.  ing  repairs  upon  its  streets,  as  to  an  in- 
A  fence  or  screen  maliciously  erected  dividual.  Kimball  v.  Bath,  38  Me.  319. 
for  the  purpose  of  shutting  out  the  6.  Barclay  v.  Com.,  35  Pa.  St.  503 ; 
light  and  air  from  a  neighbor's  windows  64  Am.  Dec.  715;  Highway,  vol.  9, 
has  been  held  a  nuisance ;  but  the  court  p.  413. 

was  evenly  divided,  and  hence  the  de-  The  remedy  by  action  for  daniages 

cision  of  the  court  below  was  affirmed,  is    not   barred  by  the    act  of  abating 

Burke  v.  Smith,  69  Mich.  380.     And  the  nuisance.     Pierce  v.  Dart,  7  Cow. 

see  Easements,  vol.  6,  p.  153.  (N.  Y.)  609. 

An  unsightly  structure  is  not  a  nui-  7.  Meyer  v.  Metzler,  51  Cal.  14a. 

sance,  though  it  may  be  used  in  such  a  8.  The  cornice  of  a  building  which 

manner  as    to    become  one.     Parties  projects  over  a  sidewalk,  and  which  is 

have  a  right  to  maintain  such  buildings  being  constructed  in  such  a  manner  as 

on   their  own   premises   as  they  may  to  be  dangerous  to  persons  using  the 

deem  necessary  for  their  comfort  and  sidewalk,  is  a  nuisance.    Grove  t/.  Ft. 

convenience.      Trulock    v,    Merte,  72  Way ne,  45  Ind.  429 ;  15  Am.  Rep.  263. 

Iowa  510.  9.  Bellows  v,  Sackett,  15  Barb.  (N. 

Bight  of  Bnpport. — See  Lateral  and  Y.)  96  ;  Tackson  v,  Pesked,  i  M.  &  S. 

Subjacent  Support,  vol.  13,  p.  933.  334.    Where  two  buildings  are  so  situ- 

2.  See  Streets,  vol.  34,  p.  108  et  ated  that  the  water  from  the  roof  of  one 
seq.;  Highway,  vol.  9,  p.  413  ei  seq,  can  only  be  prevented  from  flowing 
Objects  in  the  highway,  naturally  cal-  against  and  injuring  the  other  by  an 
culated  to  frighten  horses,  rriBy  const!  -  eaves  trough  attached  to  both,  though 
tute  a  nuisance.  Foshay  v.  Glen  Haven,  the  consent  and  co-operation  of  the 
35  Wis.  388;  3  Am.  Rep.  73;  Cook  v,  owner  of  the  building  receiving  the  in- 
dharlestown,  98  Mass.  80.  jury  may  be  necessary,  yet  the  duty  of 

8.  Knox  xf.  New  York,  55  Barb.  (N.  affirmative  action  is  on  the  owner  of'^the 

Y.)  404.  other  building,  and  he  may  not  stand 

The  right  of  a  landowner  to  use  a  by  and  see  the  water  from  his  roof  de- 
public  highway  for  the  purpose  of  bring-  stroy  his  neighbor's  wall,  and  reljr  for 
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or  so  that  snow  and  ice  collecting  upon  the  roof  will  naturally 
and  probably  fall  upon  the  adjoining  highway.^  A  building  ex* 
tending  into  the  street  and  obstructing  the  view  of  the  neighbor- 
ing house  is  a  nuisance,*  and  if  one  fails  to  provide  safeguards  to 
prevent  bricks  falling  upon  the  passers-by,  he  is  liable  for  any 
injuries  resulting  therefrom.' 

Where  a  city  has  been  compelled  to  pay  damages  for  injuries  re- 
sulting from  nuisances  in  highways  created  by  individuals,  it  may 
recover  the  amount  of  such  judgment  from  the  one  responsible 
for  the  nuisance.* 

Where  the  nuisance  is  purely  collateral  to  the  work  contracted 
to  be  done,  and  is  entirely  the  result  of  the  wrongful  acts  of  the 
contractor  or  his  workmen,  the  employer  is  not  liable  ;  but  where 
the  nuisance  results  directly  from  the  acts  which  the  contractor 
agrees  and  is  authorized  to  do,  the  employer  is  equally  liable  to 
the  party  injured.* 

10.  Liability  for  Vegligenoe — a.  Liability  of  Employer. — 
The  employer  is  not  liable  for  injuries  resulting  from  the 
negligence  of  workmen  if  the  work  is  undertaken  by  an  in- 
dependent contractor,  employing  his  own  labor  and  having 
entire  control  of  the  work,®   unless   the    work    is    necessarily 

his  protection  upon  the  passiveness  of  C.  L.  767;  Newton  v,  Ellis,  5  El.  &  Bl. 

his  neighbor.    Underwood  v.  Waldron,  115;  85  £.   C.   L.  X15;  Master   and 

33  Mich.  232.  Servant,  vol.  14,  p.  832. 

But  twenty  years   acquiescence,  by        In  Scammon  v,  Chicago,  25  111.  434; 

the  owner  of  the  adjacent  lot,  in  such  69   Am.    Dec.  334,   Walker,   }.,  said : 

encroachment,  is  sufficient  to  lay  the  **  The  true  rule  in  cases  of  this  charac- 

foundation  for  presuming  a  grant  of  the  ter  is,  if  the  nuisance  necessarily  occurs, 

right  to  so  use  it.     Cherry  v.  Stein,  11  in  the  ordinary  mode  of    doing    the 

Md.  I.  work,  the  occupant  or  owner  is  liable, 

1.  Shipley  v.  Fifty  Associates,  to6  but  if  it  is  from  the  negligence  of  the 
Mass.  194;  8  Am.  Rep.  318;  Smeth-  contractor,  or  his  servants,  that  he 
urst  V.   Independent    Cong.   Church,  should  alone  be  responsible." 

148  Mass.  261;   la  Am.  St.  Rep.  550;  6.  Hale    v.    Tohnson,    80    111.    185; 

Garland  v,  Towne,  55  N.    H.  55 ;  20  Scammon  v,  Chicago,  25  111.  434;  Long 

Am.  Rep.  164;  Hannem  v.  Pence,  40  v.  Moon,  107  Mo.  334;   Allen  v.  Wil- 

Minn.  137.  lard,  57  Pa.  St,  374;  Carbin  v.  Amcri- 

2.  Stetson  v.  Faxon,  19  Pick.  (Mass.)  can  Mills,  37  Conn.  274;  71  Am. 
147;  31  Am.  Dec.  133.  Dec.  63;   Lawrence   v,   Shipman,    39 

3.  tager  i;.  Adams,  123  Mass.  26;  25  Conn.  586;  Booth  v,  Rome,  etc.,  R. 
Am.  Rep.  7.  Co^,  63  Hun  (N.  Y.)  624;  Gilbert  v. 

4.  Robbins  V.Chicago,  4  Wall.  (U.  Beach,  5  Bosw.  (N.  Y.)  445;  Fulton 
S.)  657;  Portland  v.  Richardson,  54  Me.  County  St.  R.  Co.  t>.  McConnell,  87 
46;  ^  Am.  Dec.  720.  Ga.   756;    Hackett  v.  Western   Union 

5.  Robbins  v,  Chicago,  4  Wall.  (U.  Tel.  Co.,  80  Wis.  187;  Charlebois  v. 
S.)  657 ;  Storrs  v,  Utica,  17  N.  Y.  104 ;  Gogebic,  etc.,  R.  Co.,  91  Mich.  59; 
72  Am.  Dec.  437;  Lowell  v,  Boston,  Vincennes  Water  Supply  Co.  v.  White, 
etc.,  R.  Co.,  23  Pick.  (Mass.)  24 ;  34  Am.  124  Ind.  376 ;  Wilson  v,  Greensboro,  54 
Dec.  33;  Gray  v.  Pullen,  ii  L.  T.  N.  S.  Vt.  533;  Bibb  v,  Norfolk,  etc.,  R.  Co., 
569;  Brownlow  V.  Metropolitan  Board  87  Va.  711;  Davie  v.  Levy,  39  La. 
of  Works,  16  C.  B.  N.  S.  546;  iii  E.  C.  Ann.  551;  4  Am.  St.  Rep.  335;  Doran 
L.  546;  Wilson  V,  Peto,  6  Moore  49;  v.  Flood,  47  Fed.  Rep.  543;  Kourke  v. 
Hole  V.  Sittingbourne,  etc.,  R.  Co.,  6  White  Moss  Colliery  Co.,  i  C.  P.  Div. 
H.  &  N.  497;  Ellis  V.  Sheffield  Gas  556.  And  this  although  the  work  is  be- 
Consumers  Co.,  3  El.  &  Bl.  767 ;  75  E.  ing  done  under  the  supervision  of  the 
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dangerous.^  But  this  rule  does  not  apply  where  the  employer 
has  control  and  direction  of  the  work,*  and,  where  the  work  is 
split  up  into  different  contracts,  the  employer  undertaking  to 
supply  the  materials,  and  no  provision  is  made  for  the  super- 
vision  of  the  work  or  the  maintenance  of  guards,  the  duty  is 

upon   the  employer  to  protect  the  public*     If  injury  results 

employer's  engineer.     Eaton  v.  Euro-  14,  pp.  829-837,  where  this  subject  Is 

pean,  etc.,  R.  Co.,  59  Me.  520;  8  Am.  Rep.  fully  treated. 

430;  Ste^l  V.  South  Eastern  R.  Co.,  16  But  the  erection  of  a  building  adja- 

C.  B.  550;  81  E.  C.  L.  550;  Fitzpatrick  cent  to  a  highway,  with  the  usual  and 

V,  Chicago,  etc.,  R.  Co.,  31   111.  App.  necessary  excavations,   and  the  conse- 

649.     But  see  Larson  v,  Metrop>olitan  quent     obstruction    to    sidewalk   and 

St.  R.  Co.,  no  Mo.  234;  Campbell  v.  street,  is  not    within    such  exception. 

Lunsford,  83  Ala.  512.  Moline  x\  McKinnie,  30  HI.  App.  419^ 

The  employer  is   not   liable  for  an  A  contract  for  constructing  a  sewer, 

injury  resulting  from  boards  deposited  stipulating  that  nil  damage  arising  out 

in  front  of  the  land  by  a  teamster  in  of  the  nature  of  the  work,  or  from  an 

the  employ  of  the  contractor,  Hilliard  unusual  obstruction,  etc.,  should  be  sus- 

V,  Richiardson,  3  Gray  (Mass.)  349;  63  tained  by  the  contractor,  renders  him 

Am.  Dec.  743;  nor  for  injury  resulting  liable  for  damages  to  g^s  pipes.   Matter 

from  the  dropping  of  bricks  through  of  Houghton,  20  Hun  (N.  Y.)  395. 

the  negligence  of  the  contractor.   Lar-  2.  Mumby  v,  Bowden,  25  Fla.  454; 

son  f.   Metropolitan   St.  R.  Co.,  no  Campbell   v.  Lunsford,  83    Ala.  512; 

Mo.  234.  Larson  v.  Metropolitan  St.  R.  Co.,  no 

In  an  action  against  a  lot  owner  for  Mo.    234.     And    the    employer     may 

damages  caused  by  blasting  done  on  render    himself    liable  hy   interfering 

his  lot  under  a  contract,  it  is  error  to  with  the  work.    Bower  v.  Peate,  i  (£ 

leave  the  jury  to  determine  whether  B.  Div.  321;  45  L.I.  Q^  B.  Div.  446; 

the  defendant  had,  under  the  contract,  Hughes    v,    Percival,    L.  R.,  8  App. 

any  control  over  the  work   as  to  the  Cas.  444. 

manner  of  its  executiqn,  since  the  in-  Where   C.  had   contracted   with   a 

terpretation  even   of  oral  contracts  is  town  to  widen  a  highway  hy  removing 

for  the  court.    Brannock  v.   Elmore,  the  rocks  from  a  ledge  therein,  for  a 

X14  Mo.  55.  certain  sum  of  money  and  the  stone, 

Contractors  with    a  railroad    com-  and  afterward  contracted   with  A.  to 

pany  were  to  build  a  bridge,  and  upon  build  a  dam  for  >iim  with  the  stone,  for 

completion  to  remove  all  piles,  timber,  which  he  was  to  receive  a  certain  price 

etc.,  used  in  the  construction.    After  per  day  while  at  work  upon  the  dam 

the   piles  were  driven,   the    company  and  in  blasting  the  rocks,   A.  furnish- 

dismissed  the  contractors  from  further  ing  the   powder  for  the   blasting,  and 

performance,  and  they  thereupon  cut  superintending    the    building    of  the 

off  the  piles  just  below  the  surface  so  dam,    but    having    no    control  of  the 

that  a  vessel  ran  on  them  and  was  in-  blasting ;  and  in   blasting,  a  rock   was 

jured.     It  was  held  that  upon  such  dis-  thrown  upon  the  building  of  S.,  causing 

missal,   before   completion,  it  became  injury  for  which   C.  was  subjected  in 

the  duty  of  the  railroad  company,  dnd  damages,  it  was  held  that   the   relation 

not  of  the  contractors,  to  remove  the  of  master  and  servant  did  not  exist  be- 

obstructions,  and  therefore  they  were  tween  A.  and  C,  and  that  A.  was  not 

liable.    Philadelphia,  etc.,   R.   Co.   v.  liable  to  indemnify  C.  for  the  damages 

Philadelphia,  etc..  Steam  Towboat  Co.,  which  he  had  been  compelled  to  pay. 

23  How.  (U.  S.)  209.  Corbin  v.  American   Mills,  27  Conn. 

1.  Clark  V.  Frv,  8  Ohio  St  358;  72  274;  71  Am.  Dec.  63. 

Am.  Dec.  590 ;  6ower  v.  Peate,  i  Q^  8.  In  Haman  v.  Stanley,  66  Pa.  St. 

B.  Div.  321 ;  Dalton  v.  Angus,  L.  R.,  6  464 ;  5  Am.  Rep.  389,  where  an  owner, 

App.  Cas.  740;   Hughes  v,  Percival,  L.  who  was  about  to    build,  contracted 

R.,  8  App.  Cas.  443.     Such  as  blasting  with  one  to  dig  a  cellar,  who  employed 

rock  in  a  street  for  a  sewer.    Joliet  z\  his  own  assistants,  horses  and  carts; 

Harwood,  86  III.  no;  29  Am.  Kep.  17.  with  another  to  do  the  masonry,  the 

And  see  Master  and  Servant,  vol.  owner  finding   the  materials;  with  a 
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from   defective    plans  and    specifications,   the  employer  is  liar 
ble.i 

b.  Liability  of  Contractor. — The  contractor  is  liable  for 
injuries  to  persons  or  property  resulting  from  the  negligence  of 
himself,  or  of  his  servants*  acting  within  the  scope  of  their  em- 
ployment.'    He  is  bound  to  use  reasonable  care  in  the  selection 

third  to  put  up  the  superstructure — the  building,  put  on  the  roof  without  tnak- 

owner  was  held  liable  to  a  person  in-  ing  anj  provision  for  carrjine  off  the 

jured  by  falling  into  the  hole  through  water  that  would  necessarily  Sill  on  it 

its  being  insufficiently  guarded.  in  the  event  of  a  rainstorm.    A  rain- 

1.  Lancaster  v,  Connecticut  Mut.  L.  storm,  such  as  was  usual  at  that  time 
Ins.  Co.,  92  Mo.  460 ;  i  Am.  St.  Rep.  of  the  year,  took  place,  and  the  rain 
739;  Master  and  Servant,  vol.  14,  falling  from  the  roof,  uniting  with  that 
p.  835.  And  see  Wilkinson  v,  Detroit  coming  from  the  street, flooded  the  ad- 
Steel,  etc..  Works,  73  Mich.  405.  joining  premises  and  injured  a  stock  of 

Where  a  contract   requires  a  con-  goods  there.    The  contractor  was  held 

tractor  to  pursue  a  course  which  is  not  liable  for  the  damage  to  the  goods, 

always  proper,  and  in  this  case  result-  Slater  v.  Mersereau,  5  Daly  (N.  Y.)  445. 

ing  in  injury,  as  where  it  required  the  NegUi^enee    of    Bnbeontractor.  —  In 

"sheath  pihng'*  to  be  removed  upon  Bast  i;.  Leonard,  15  Minn.  304,  the  de- 

the  completion  of  a  sewer,  it  was  held  fendant,  who  had  entered  into  a  con- 

thatthe  contractor,  having  followed  the  tract  to  erect  a  building,  the  materials 

requirements  of  the  contract  and  ad-  to  be  of  the  best  quality',  and  the  work 

vised  a  different  course,  was  not  respon-  to  be  done  in  a  workmanlike  manner, 

sible,  but  that  the  principle  of  respon-  sublet  the  excavation  and  the  brick  and 

deat  superior  applied.     Lockwood  f .  stone  work,  together  with  the  furnish" 

New  York,  2  Hilt.  (N.  Y.)  66.  ing  of  the  materials  therefor.     When 

S.  Greer  v,  Darrow,  61  Conn.  220;  the  walls  were  nearly 'completed,  they 

Scammon  v.  Chicago,   25  111.  424;  69  fell,    thereby    injuring    the    adjoining 

Am.    Dec.    334.      See    Master   and  premises  of   the   plaintiff.     In   a   suit 

Servant,   vol.    14,  p.    804;    Nbgli-  against  the  pripcipal    contractor  for 

GENCB,  vol.  16,  p.  386.  damages,  it  was  held  that  the  defend- 

A  contractor  erecting  a  wall  is  liable  ant's  duty  was  to  see  that  the  materials 

to  a  pa8ser*by  injured  by  a  falling  brick,  used  by  the  subcontractor  were  of  the 

where  he  fails  to  provide  safeguards  or  best  quality,  and   that  the  work  was 

barriers.    Jager  v.  Adams,  123  Mass.  done  in  a  workmanlike  manner;   that 

26;  35  Am.  Rep.  7.    The  law  implies  if  the  materials  furnished,  or  the  work 

that  it  is  the  duty  of  a  contractor  to  so  done,  by  the  subcontractor,  were  of  such 

construct  his  platforms,  the  same  being  a  character  that  the  walls  were  unsafe 

over  a  thoroughfare,  as  to  prevent  in-  and   unfit  for  the  purposes  for  which 

jury  through  falling  objects  to  persons  they  were  intended,  and  the  defendant 

passing  thereunder,  and  it  would  seem  knew  such  fact,  or  might  have  known 

that  the  reason  for  such  an  implication  it  in  the  exercise  of  reasonable  care  and 

would  be  as  strong  in  cases  of  interior  diligence,  and  went  on  and  made  use  of 

construction,   in    case  of   notice    that  the  walls,  and   incorporated   his  own 

others  would  be  employed  under  such  work  with  them,  and  made  payments 

platforms,   in   another  department  of  to  the  subcontractor,  and  accepted  the 

the  same  work.    Angus  v.  Lee,  40  III.  work  as  it  proceeded,  and  in  conse- 

App.  304.    And  see  Tomle  r.  Hamp-  quence  of  the  unsafe   and   imperfect 

ton,  129  111.  379;   Pye  v,   Faxon,    156  character  of  the  materials  so  furnished, 

Mass.  471.  and  the  work  so  done,  by  the  subcon- 

But  under  ordinary  circumstances,  tractor,  the  building  fell  upon  and  in- 
when  a  lawful  act  is  performed  in  a  jured  the  premises  and  property  of  the 
careful,  skillful  and  proper  manner,  the  plaintiffs,  the  defendant  was  chargeable 
party  performing  it  is  not  liable  for  with  negligence  for  the  damage  result- 
mere  incidental  consequences  injurious-  ing. 

ly  resulting  from  it  to  another's  prop-  8.  See  Master  and  Servant,  vol. 

erty.     People  v.  Albany,  5  Lans.  (N.  14,  pp.  807  et  seq.,  815,  850.    The  con- 

Y.)  524.                            '  tractor  cannot  be  held  hable  for  the 

A  contractor,  for  the  erection  of  a  negligent  acts  of  his  servant,   unless 
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of  his  workmen  and  to  provide  them  with  suitable  materials,  and 
is  liable  for  any  injury  to  his  servants  resulting  from  his  failure  in 
this  respect.^  But  the  workman  voluntarily  assumes  the  ordi- 
nary risks  incidental  to  his  employment,^  nor  can  he  hold  the 
contractor  liable  for  injuries  resulting  from  the  negligence  of  his 
fellow  servants,^  nor  where  his  own  negligence  has  contributed 
to  the  injury.* 

11.  Property  in  Haterialfl. — Unless  the  contractor  acts  as  the 
agent  of  the  owner  in  purchasing  the  materials,^  the  property  in 
them  does  not  pass  to  the  latter  until  they  have  been  defi- 
nitely and  finally  appropriated  to  his  use.  This,  where  the  work 
is  performed  upon  realty,  such  as  the  erection  of  a  building  upon 
the  land  of  another,  is  when  the  materials  have  been  finally 
affixed. to  the  freehold  and  worked  into  the  structure.*    Where 

done  within  the  scope  of  his  employ-  by  the  contractor  thej  become  his  own, 

ment.     Howe  v,  Newmarch,  12  Allen  and  he  may  sell  them   again  and  pro- 

(Mass.)  49.  cure  other  materials  for  the  intended 

1.  The  contractor  is  liable  for  an  in-  building.  Johnson  v.  Hunt,  xi  Wend. 
jury  to  a  workman  resulting  from  a  de-  (N.  Y.)  135.  In  this  case  a  contractor, 
fective  scaffolding.  Connolly  v.  Poillon,  after  putting  up  and  inclosing  a  house, 
41  Barb.  (N.  Y.)  366.  But  after  pro-  worked  up  in  the  house  plank  prepara- 
viding  materials  ample  in  quantity  and  tory  to  erecting  columns  for  a  piazza. 
Quality  for  the  construction  of  a  scaf-  and  removed  the  same,  as  a  mere  mat- 
folding,  the  contractor  is  not  liable  for  ter  of  convenience,  to  an  adjoining 
an  error  in  judgment  on  tlie  part  of  the  house,  where  they  were  levied  />n  as  the 
foreman  in  selecting  a  defective  piece,  property  of  the  builder.  It  was  held 
Ross  V.  Walker,  139  Pa.  St.  43 ;  33  Am.  that  although  the  employer  had  made 
St.  Rep.  160.  And  where  the  scaffolding  advances  on  the  work  as  it  progressed, 
has  been  erected  by  the  owner  for  the  the  materials  were  personal  property, 
convenience  of  the  contractor,  the  for-  and  did  not  pass  to  him  until  delivery* 
mer  is  liable  for  an  injury  to  a  work-  or  until  affixed  to  the  freehold, 
man  resulting  from  a  defect  therein.  A  mere  tentative  affixture  is  not 
Coughtry  v.  Globe  Woolen  Co.,  56  N.  sufficient.  In  Manchester  Mills  v. 
Y.  124;  15  Am.  Rep.  387.  Rundlett,  23   N.  H.  271,  it  was  held 

The  contractor  is  liable  for  injuries  that  where  a  contractor  had  procured 

to  his  servants,  resulting  from  his  own  blinds  and  fitted  them  to  the  windows 

negligence.    Master  and  Servant,  of  a  house,  and  then  taken  them  off  to 

vol.  14,  p.  873  et  seq.  paint  them  in  accordance  with  his  con- 

8.  See  Master  and  Servant,  vol.  tract,  the  blinds,  while   in  his  hands 

14,  p.  842  et  seq,  for  the  purpose  of  being  painted  and 

8.  See  Fellow   Servants,  vol.  7,  finished,  were  his  property  and  liable 

p.  821.  to  be  taken  for  his  debts.     PerIey,J., 

4.  See  Master  AND  Servant,  vol.  in  this  case,  said:   "The  contract  re- 

14,  p.  861  tf/j«^.;  Contributory  Neg-  quired    Brandon    (the  contractor)    to 

LiGENCE,  vol.  4,  p.  15.  paint  the  blinds,  and  they  were  in  his 

S.Johnson   v.  Hunt,   11    Wend.  (N.  hands  unfinished ;  the  plaintiffs  had  no 

Y.)  137.  possession  nor  any  right  of  possession; 

Where   the  materials  are  furnished  the  fitting  of  the  blin£  to  the  windows 

on  the  credit  of  the  building,  the  con-  did  not  complete  the  work  to  be  done 

tractor  may  be  considered  the  owner's  on  them;  it  was  not  a  surrender  of  the 

agent  in  purchasing  them,  and  hence  possession  and  control  of  them  to  the 

they  are  the  property  of  the  owner,  and  plaintiff ;  it  did  not  annex  them  to  the 

cannot  be  levied  on  and  sold  under  ex-  house  and  make  them  a  part  of  it.  The 

ecution  as  the  property  of  the  contract-  fitting  of  the  blinds  was  done  by  waj 

or.  White  v.  Miller,  18  Pa.  St.  52.  of  trial  in  the  progress  of  the  manufac- 

6.  The  fact  that  the  materials  are  in-  ture  of  the  blinds,  and  cannot  be  re- 

tended  for  the  owner's  house  does  not  garded  as  having  any  more  effect  to 

change  the  property.  When  purchased  transfer  the  possession   and  propertj 
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the  work  is  performed  upon  a  chattel  which  remains  in  the  cus- 
tody  and  under  the  control  of  the  contractor,  the  act  of  working 
in  the  materials  cannot  be.  considered  the  best  test  of  a  final 

appropriation,  and  no  property  passes  until  the  completion  and 
delivery  of  the  article.* 

It  is  sometimes  provided  in  the  contract  that  all  building 
and  other  materials  shall  become  the  property  of  the  landowner 
when   brought  upon  the  land,*  or  upon   some  default   of  the 

to  the   plaintiffs  than  a  measurement  one  for  whom  it  is  built  until  it  is  fin- 

which  would  have  answered  the  same  ished  and  delivered,  and  the  rule  is  the 

purpose."  same  where  specified   portions  of  the 

In  Tripp  v,  Armitage,  4  M.  &  W.  contract  price   are  agreed  to  be,  and 

687,  where  sash  frames  were  sent  to  are,  paid  to  the  builder  at  specified 

the  building  for  the  approval  of  the  stages  of  the  work.    Andrews  v,  Du- 

owner,  and  then  returned  to  the  shop  rant,  11  N.  Y.  35;  62  Am.  Dec.  55; 

and  fitted  with  pulleys  belonging  to  the  Briggs    v,    A   Light    Boat,    7    Alien 

owner,  it  was  held  that  the  final  affix-  (Mass.)  387;  Clarkson  v.  Stevens,  106 

ture  had  not  taken  place,  and  that,  not-  U.  S.  505. 

withstanding    the     approval     bj    the  Where  a  contract  for  building  a  ship 

owner  and  act  of  appropriation »  they  for   M.    provided  that  *'all  payments 

were  still  the  property  of    the    con-  made  by "  M.  **  shall  be  considered  as 

tractor.  constituting  ownership  so  far  as  ad- 

By  an  agreement  made  between  the  vanced,"  it  was  held  that  this  referred 

plaintiff  company  and  the  defendant,  a  to  payments  in   advance  of  delivery, 

contractor,  for  the  construction  of   a  and  did  not  relate  to  the  vessel,  nor 

railway,  it  was  provided  that,  once  a  transfer  the  ownership  so  far  as  the 

month,  the  company's  engineer  should  structure    was    completed.      Assigned 

certify  the  amount  payable  to  the  con-  Estate  of  the   Reany  Engineers,  etc., 

tractor  in  respect  of  the  value  of  the  Works,  9  Phila.  ( Pa.)  620. 

materials  delivered,  and  that  such  cer-  But  in  England^  the  payment  of  in- 

tificates  should  be  paid  by  the  com-  stallments  dependent  upon  the  prog- 

pany  seven  days  after  presentation.    It  ress  of  the  vessel  is  held  to  be  an  indi- 

was  held  that  the  property  in  the  ma-  cation  of  an  intention  to  vest  the  prop- 

terials  delivered,  upon  their  being  cer-  erty  as  it  is  building.     Wood  v.  Bell,  5 

tiffed  for  by  the  engineer,  passed  to  the  El.  &  Bl.  772;  85  E.  C.  L.  772 ;  Seath  v, 

company,  though  the  materials  were  Moore,  L.  R.,  ix  App.  Cas.  350.    And 

not  fixed.     Banbury,  etc.,   Direct  R.  see  M'Eldery  v.  Flannagan,  i  Har.  & 

Co.  V,  Daniel,  54  L.  J.  Ch.  Div.  265;  33  G.  (Md.)  308. 

W.  R.  321,  Pearson,  J.  No  property  passes  in  the  loose  ma- 

The  circumstances  of  each  case  must  terials  intended  to  be  used  in  the  man- 
be  determined.  Allis  v.  Voigt,  90  ufacture  of  the  chattel.  Seath  v.  Moore, 
Mich.  125.  And  where  a  mill  was  built  L.  R.,  11  App.  Cas.  350;  Wood  v.  Bell, 
upon  the  land  of  another  under  an  ex-  6  El.  &  Bl.  355;  Baker  t;.  Gray,  17  C. 
press  contract,  by  which  it  was  to  be  B.  462;  84  E.  C.  L.  462 ;  25  L.J.  C.  P. 
the  sole  property  of  the  builder  until  a  i6x ;  2  Jur.  N.  S.  400. 
judgment  which  was  a  lien  upon  the  2.  Reeves  v.  Barlow,  12  Q^  B.  Div. 
land  should  be  paid  by  the  owner,  it  436.  And  in  such  case  materials 
was  held  that  the  builder  had  a  right  to  brought  upon  the  land  vest  in  the 
remove  the  mill  after  a  sale  of  the  land,  owner  of  the  freehold,  and  are  not 
on  an  execution  issued  upon  such  judg-  liable  for  the  debts  of  the  builder, 
ment.     Yater  v,  Mullen,  34  Ind.  277.  Blake  v.  Izard,  16  W.  R.  108. 

1.  Merritt  v.  Johnson,  7  Johns.  (N.  By  a  building  contract  between  A, 

Y')  473i  5  ^"^*  Dec.  289;  Wilkins  v,  the   landowner,  and   B,  the  builder,  A 

Bromhead,  6  M.  &  G.  963;  46  E.  C.  was  to  grant  leases  on  the  erection  of 

L.  963;   Bellamy   v,  Davey  (1891),  3  the  buildings  and  to  assist  the  build- 

Ch.  540.  ing    operations  by   making    advances 

The  general  rule  is  that,  under  a  con-  to   B,    according   to    the  progress    of 

tract  for  the  building  of  a  vessel  or  the  buildings.    The  seventh  clause  of 

other  thing,  no  property  passes  to  the  the  contract  stated  that  all  materials 
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contractor,^  but  this  does  not  make  them  so  absolutely  the  property 
of     the  owner  as  to  be  subject  to  seizure  under  an  execution 

and  other  things  brought  on  the  also  have  a  lien  on  the  same,  with 
premises  by  B  for  the  purpose  of  erect-  power  of  sale  to  reimburse  themselyes 
ing  the  buildings  were  to  be  considered  any  loss  or  damage  they  might  sustain 
as  immediately  attached  to,  and  be-  by  reason  of  such  default  The  con- 
longing  to,  the  premises,  and  were  not  tractor  having  become  embarrassed, 
to  be  removed  therefrom  without  the  the  company  made  a  second  contract 
consent  of  A.  The  eighth  clause  em-  with  him,  which  provided  they  should 
powered  A  to  enter  upon  and  take  take  to  and  complete  the  works,  and  for 
possession  of  the  land,  with  all  build-  that  purpose  should  be  allowed  ten 
ings  and  other  materials  standing  thousand  pounds,  and  the  use  of  all  the 
thereon,  in  case  B  should  fail  to  pro-  contractor's  plant,  etc.,  which,  on  the 
ceed  with  the  completion  of  the  build-  completion  of  the  works,  should  be  re- 
ings.  It  was  held  that  the  eighth  clause  stored  to  the  contractor  in  whatever 
did  not  qualify  the  seventh  clause,  the  state  it  might  then  be.  This  second 
effect  of  which  was  to  give  A  such  an  contract  provided  that,  if  it  should 
equitable  interest  in  the  materials  for  then  be  found  that  anything  was  due  to 
the  buildings  brought  afterward  on  the  or  from  the  company  from  or  to  the 
land  by  B  that  thev  could  not  be  taken  contractor,  the  amount  should  be  paid 
in  execution  by  a  judgment  creditor  of  by  the  one  to  the  other  within  three 
B.  Brown  v,  Bateman,  L.  R.,  2  C.  P.  months  after  the  engineer  should  have 
272;  36  L.  J.  C.  P.  134;  15  L.  T.  N.   S.  certified   the  amount   that  should  be 

65S}  ^5  ^-  ^'  359-  due-     ^^  ^^^^  provided  that,  in  all  other 

Contractor'a  Plant. — A  contract   for  respects,  the  original  contract  should 

executing    sewage    works,    made    be-  stand,  except  so  far  as  it  was  altered  by, 

tween  a  contractor  and  improvement  or   should   be   inconsistent    with,  the 

commissioners,  provided  that  the  plant  second  contract.     The  contractor  had 

brought  by  the  contractor  on  to  the  made  no  default  down  to  the  date  of 

works  should  be  deemed  to  be  the  prop-  the    second    contract.    The    company 

erty  Of  the  commissioners,  and  should  completed  the  works,  and  the  engineer 

not  be  removed  during  the  progress  certified  that  a  large  sum  was  due  to 

of  the  work  without  the  written  order  them  from  the  contractor.    The  com- 

of  their  engineer ;  and  in  case  of  sus-  pany  thereupon  refused  to  deliver  up 

pension  of  &e  works  by  theengineer  for  the    plant     to    the     contractor,     and 

any  default  of  the  contractor,  or  of  the  claimed  power  to  sell  the  plant,  and  to 

work  being  taken  out  of  the  contract-  reimburse  themselves  out  of  the  pro- 

or's  hands,  the  same  should  be  subject  ceeds ;  but  it  was  held  that  they  were 

to  be  used  as  should  be  ordered  by  the  not  so  entitled,  for  the   provisions  of 

engineer  in  and  about  the  completion  the  second  contract  were  in  substitu- 

of  the  works.    The  engineer  suspended  tion  of  the  corresponding  provisions  in 

the  works,  and  the  commissioners  took  the  first  contract ;  the  two   instruments 

possession  of  the  plant  and  completed  were  not  to  be  read  as  one,  nor  were 

the  works.    The  contractor  having  be-  the  clauses  of  the  first,  conferring  the 

come  bankrupt,  and  a  sum  of  £2,876  78.  lien  and  power  of  sale,  to  be  taken  as 

5d.  having  been  certified  to  be  due  to  incorporated  into  the  second  contract, 

the  commissioners  from    him   for  de-  Hunt  v.  South  Eastern  R.  Co.,  45  L.  J. 

fault  under  the  contract,  the  commis-  C.  P.  Div.  87. 

sioners  claimed  to  retain  the  plant,  1.  A  builder  contracted  with  a  build- 
which  was  sold  by  consent  for  £685,  ing  club  to  erect  houses  for  them  on 
but  it  was  held  that  the  contract  gave  their  own  land.  The  contract  contained 
the  commissioners  no  property  in  the  a  stipulation  that,  if  the  contractor 
plant,  only  a  right  of  user.  In  re  Win-  should  neglect  or  refuse  to  proceed  with 
ter,  8Ch.  Div.  225;  47  L.  J.  Bank.  52;  the  work  in  a  proper  manner,  to  the 
38  L.  T.  362;  26  W.  R.  512.  satisfaction  of  the  architect  of  the  club, 
A  contract  for  the  construction  of  a  or  become  bankrupt,  or  insolvent,  or 
railway  provided  that  if  the  contractor  otherwise  rendered  incapable  of  com- 
should  make  default  the  company  pleting  the  contract,  the  architect 
might  enter  and  complete  the  works,  should  have  power,  after  giving  two 
and  make  use  of  the  contractor's  daj's'  notice  in  writing  to  the  contract- 
wagons,    machinery     and    plant,    and  or,  to  appoint  other  persons  to  complete 
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against  him,^  nor  will  such  provisions  be  allowed  to  operate  as 
a  fraud  upon  the  bankrupt  laws.^ 

the  work,  and  to  provide  the  requisite  or  expenses  occasioned  to  the  company 
materials^  and  also  to  seize  and  retain  by  the  delay ;  and  that  all  the  materials, 
all  materials,  plant,  and  implements,  plant.andimplementswhichatthetime 
provided  that  the  contractor  should  of  such  delajr  or  default  should  be  in 
have  drawn  money  on  account  of  his  or  about  the  site  of  the  works,  should 
contract. .  The  contractor  commenced  thereupon  become  the  absolute  prop- 
the  works  and  carried  them  on  for  some  erty  of  the  company,  and  be  valued  or 
time,  receiving  a  considerable  sum  from  sold,  and  the  amount  of  such  valuation 
the  club.  On  the  second  of  May  he  or  sale  credited  to  the  contractor  in 
filed  a  liquidation  petition.  On  the  sec-  reduction  of  the  moneys  (if  any)  re- 
ond  of  June  the  architect  of  the  club  coverable  from  him  by  the  company, 
gave  notice  to  the  contractor  that,  as  Tlie  company  took  the  execution  of 
he  had  neglected  to  proceed  with  the  the  works  out  of  the  contractor's  hand 
works,  they,  on  the  expiration  of  two  under  this  clause.  The  contractor 
days,  should  employ  other  means  of  •  brought  an  action  for  breach  of  con- 
completing  the  works,  and  that  he  must  tract,  which,  with  ail  matters  in  differ- 
not  remove  any  materials,  implements,  ence  between  the  parties,  was  referred 
or  plant  from  the  works,  and  on  the  to  arbitration.  It  was  held  that  the 
expiration  of  this  notice  the  club  took  plant  and  materials  did  not  become  the 
possession  of  the  materials,  implements  absolute  property  of  the  company,  un- 
and  plant.  It  was  held  that  the  club  less  loss  or  expense  had  been  occasioned 
was  entitled,  as  against  the  trustee  in  to  it ;  and  an  interlocutory  injunction 
the  liquidation,  to  retain  what  they  had  was  awarded  to  restrain  them  from  mov- 
seized,  the  seizure  being  a  protected  ing  and  selling  the  plant  and  materials 
transaction  within  the  Bankruptcy  Act  pending  the  arbitration.  Garrett  v, 
(1869),  §  94.  In  re  Waugh,  4  Ch.  Div.  Salisbury,  etc.,  R.  Co.,  L.  R.,  2  £q.  358; 
524;  46  L.  J.  Bank.  26;  35  L.  T.  769;  25  14  W.  R.  816. 
W.  R.  258.  1.  A  contractor   supplied   materials 

Under  a  clause  in  a  building  agree-  to  a  railway  company  for  the  purpose 
ment,  under  which  rent  had  not  been  of  carrying  out  his  contract.  By  the 
paid  (and  not  amounting  to  a  demise),  terms  of  the  contract  it  was  provided 
that  in  case  of  default  in  not  complet-  that  the  materials  brought  upon  the 
ing  the  buildings,  at  successive  periods,  railway  should  become  immediately  the 
the  owner  should  be  at  liberty  to  re-  absolute  property  of  the  company,  ex- 
enter  and  seize  the  materials  there,  and  cept  that  they  were  to  remain  under 
successive  defaults  having  been  made  the  dominion  of  the  contractor ;  that,  if 
9nd  several  periods  of  indulgence  he  should  duly  complete  his  contract, 
granted,  but  there  being  no  waiver  of  the  company  would  give  to  the  con- 
Uie  last  default,  and  no  alteration  of  the  tractor,  as  part  of  his  payment,  the  un- 
builder's  position  to  his  prejudice,  and  consumed  materials;  and  that  if,  in- 
no  default  on  the  part  of  the  owner,  stead  of  the  contractor,  the  company 
it  was  held  that  the  owner  was  entitled  should  use  the  materials,  the  company 
to  reenter  and  seize  the  materials,  should  compensate  him  in  respect  of 
Stevens  v,  Taylor,  2  F.  &  F.  419.  them.    It  was  held  that  the  materials 

An  agreement  between    a   railway  were  not,  by  the  terms  of  the  contract, 

company  and  a  contractor    provided  so  absolutely  the  property  of  the  com- 

that,  in  case  the  contractor  should  be  pany  as   to  be  seizable  by  the  sheriff 

ffuilty  of  any  delay  or  default  in  the  under  an  execution  upon  a  judgment 

fulfillment  of  the  contract,  the   com-  against  the  compan3%    Beeston  v,  Mar- 

pany  might  take  the  execution  of  the  riott,  4  Giff.  436 ;  9  Jur.  N.  S.  960 ;  8  L. 

works  out  of  his  hand,  and  might  use  T.  N.  S.  690;  11  W.  R.  896. 

all  or  any  of  his  plant,  materials,  or  S.  In  re  Harrison,  14  Ch.  Div.  19; 

implements,    and  that,  in  addition  to  In  re  Walker,  26  Ch.  Div.  510;  In  re 

all  rights  and  remedies  which  the  com-  Winter,  8  Ch.  Div.  225;  47  L.  J.  Bank, 

pany  might  have  against  the  contract-  52 ;  38  L.  T.  362;  26  W.  R.  512 ;  Tripp 

or,  the    company  might     apply  any  v.  Armitage,  4  M.  &  W.  687 ;   i  H.  & 

moneys  to  which  the  contractor  would  H.  442 ;  3  Jur.  249. 

otherwise  be  entitled   under  his  con-  **  But  the  operation  of  lien  laws  has 

tractf  toward  satisfaction  of  all  losses  made  such  clauses  of  little  avail  for 
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their  prime  object — the   protection  of  emplo/er  for  tools  and  materials  left 

the  landowner   against    the  claims  of  upon  the  works  bj  the  bankrupt,  it 

mechanics  and  material  men — ^and  thej  was  held  that  they  did  not  become  the 

are  of  little  importance  at  present  to  property  of  his  employer  at  the  expira- 

American    jurisprudence."       Lloyd's  tion  of  the  seven  days*  notice,  because 

Law  of  Building  (2d  ed.)»  §  73*  they  had  vested  in  his  assignees  by  re- 

A  agreed  to  build  a  ship  for  B  with-  lation  on  the  seventeenth  of  April,  be- 
in  a  certain  period,  B  paying  install-  fore  the  notice  had  expired.  Rouch  v, 
ments  of  the  price  from  time  to  time;  Great  Western  R.  Co.,  2  Railw.  Cas. 
and  it  was  provided  that  if  A  should  505;  5  Jur.  826. 

fail  to  complete  the  ship  as  stipulated,  A  railway  company  entered  into  a 
it  should  be  lawful  for  B  to  enter  upon  contract  (dated  December  27,  1836} 
and  take  possession  of  the  ship  (which  with  certain  builders  for  building  a 
from  the  paj'ment  of  the  first  install-  bridge,  all  necessary  implements  and 
ment  was  to  be  the  property  of  B )  and  materials  to  be  found  by  the  builders, 
to  cause  the  works  to  be  completed  by  with  power  to  the  company,  if,  in  the 
any  persons  whom  he  should  employ,  opinion  of  its  architect,  the  contractors 
usmg  such  of  the  materials  of  A  as  should  not  proceed  with  suflScsent  ex- 
should  be  applicable  to  the  purpose.  A  .  pedition,  to  employ  other  or  additional 
failed  to  complete  the  ship,  and  B  took  workmen  to  complete  the  works,  on 
possession  of  it.  A  committed  an  act  giving  them  seven  days'  notice,  and  in 
of  bankruptcy,  and  B  proceeded  to  such  case  to  use  the  cranes,  machines, 
finish  the  ship,  using  applicable  mate-  implements,  and  materials  used  on  or 
rials  which  were  in  the  yard  at  the  about  the  works  by  the  contractors, 
time  of  the  act  of  bankruptcy,  but  were  who  were  to  defray  the  extra  expenses 
not  then  incorporated '  with  the  ship,  incurred.  The  contract  provided  that 
nor  had  been  specifically  appropriated  the  company  should  have  a  lien  upon 
by  A  for  the  ship.  Some  of  the  mate-  such  machines,  implements,  and  mate- 
rials had  been  selected  by  B  before  the  rials  as  should,  for  the  time  being,  be 
bankruptcy,  and  some  were  piled  with-  in  and  upon  the  land,  as  a  security  for 
in  the  ship,  and  the  rest  in  a  shed  ad-  a  completion  of  the  bridge.  On  the 
joining,  but  none  had  been  actually  twenty-sixthof  July,  1837,  the  contract^ 
used  before  the  bankruptcy.  It  was  ors  committed  an  act  of  bankruptcy, 
held  that  B  was  not  entitled  to  the  ma-  and  a  fiat  was  issued  on  the  thirty -firsL 
terials  under  the  agreement,  as  they  Divers  goods,  timbers,  etc.,  for  building 
had  never  been  used,  and  therefore  the  bridge  had  been  previously  depoa- 
that  the  property  in  them  passed  to  the  ited  by  them  on  it  and  the  land  ad  join- 
assignees  of  A.  Baker  v.  Gray,  17  C.  ing.  These  consisted  of  four  kinds : 
B.  462;  84  E.  C.  L.  462;  25  L.  }.  C.  P.  First  Those  actually  on  the  land  of  the 
161;  2  Jur.  N.  S.  400.  railway.  Second.  Those  upon  land  ad- 

A  contract  by  a  trader  to  do  certain  joining  the  line  (not  the  property  of 

works  contained  a  clause  that  if  he  the  company,  but  inclosed  and  taken 

should  become  bankrupt,  or  delay  pro-  possession  of  by  them  under  the  act), 

ceedings  with  the  works,  his  employer  Third.  Those  deposited  upon  the  lands 

should  have  power,  after  seven  days'  of  a  temporary  railway  made  by  the 

notice  to  him  to  proceed,  to  employ  bankrupts,  over  land  not  belonging  to 

others  to  do  the  work,  that  the  advances  the  company,  for  the  convenience  of 

made  to  the  trader  before  his  default  conveying  materials.    Fourth.  A  crane 

should  be  taken  as  full  payment,  and  erected  by  the  contractors  at  the  end  of 

that  all  tools  and  materials  used  upon  the  temporary  railway.    On  the  thirty- 

the  works  should  become  the  property  first  of  July  the  company   took  pos- 

of  the  employer.    The  trader,  having  session   of    all  these  goods.    On   the 

delayed  to  proceed  with  the  works,  was  first  of  August  it  gave  the  seven  days' 

served,  on  the  eleventh  of  April,  by  his  notice  that  other  workmen  would  be 

employer,  with  notice  to  proceed.    On  employed,  and  on  the  second  they  took 

the  seventeenth  of  April,  the  trader  upon  themselves  the  completion  of  the 

committed  an  act  of  bankruptcy;  on  the  bridge,  using  some  of  the  goods,  and 

nineteenth  of  April,  the  notice  to  pro-  retaining    the    remainder.     In  trover 

ceed  not  having  been  complied  with,  brought    by    the    assignees    of    these 

his  employer  took  possession  of  the  goods,  it  was  held   that  the  company 

tools  and  materials.    In  June  a  fiat  was  had  a  lien  upon  the  first  and  second 

issued  against  the  trader.    In  trover  by  classes,  but  not  upon  the  third  and 

his  assignees  in  bankruptcy  against  the  fourth,    which,   neverthelessi    at    the 
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Where  the  contract  is  silent  as  to  old  structures  standing  upon 
the  land,  and  makes  no  reference  to  the  materials  in  them,  it  has 
been  held  that  they  become  the  property  of  the  contractor  upon 
taking  possession  and  removing  them.^ 

12.  Sreotions  in  Violation  of  Law.  —  A  contractor  who  know- 
ingly erects  a  building  in  violation  of  law,  as,  for  instance,  in  vio- 
lation of  building  regulations,  may  not  recover  therefore.*  There 
is  some  conflict  of  authority  upon  the  question  whether  there  can 
be  a  recovery  when  the  contractor  builds  a  house  knowing  that 
it  is  to  be  used  for  illegal  or  immoral  purposes.' 

13.  Penalties  and  Liqnidated  Damages. — As  a  general  rule,  where 
the  actual  damage  can  be  ascertained  from  the  contract  itself, 
the  courts  are  inclined  to  disregard  its  language  in  so  far  as 
it  fixes  the  damage,  and  particulariy  in  cases  where  a  strict 
construction  of  the  language  used  would  result  in  oppression  to 
the  party  against  whom  the  claim  is  asserted;^  but  if  the  actual 

expiration  of  the  notice,  it  had  aright  Misc.   Rep.   (N.  Y.)  319;   Stevens  v. 

to  retain  and  use  about  the  work,  for  the  Gourlej,  7  C.  B.  N.  S.  99 ;  97  £.  C.  L.  99. 

agreement  was  lawful,  not  being  made  In  Brinkman  v.  Eisler  (City  Ct),  16 

in  contemplation  of   bankruptcy,  and  N.  Y.  Supp.   1^4,  where  the  plaintiff 

that  these  rights  of  the  company  were  erected  an  awning  in  front  of  the  de- 

not  invalidated  by  the  possession  of  the  fendant's  premises,  such  erection  being 

bankrupt,  under  6  Geo.  IV.,  ch.   16,  f  forbidden  by  a  city  ordinance,  it  was 

72,  he  being  the  true  owner ;  nor  by  held  that  Uie  plaintiff  was  no£  entitled 

other  implements  and  materials  so  used  to  recover  on  a  quantum  meruit  for 

having  been  removed  without  any  ob-  the    work,  labor,  and    materials   fur- 

jection  from  the  company's  authority,  nished. 

the  Hen  being  a  shifting  one,  and  at-  8.  In  Spurgeon  v.  McElwain,  6  Ohio 

taching  to  such  articles  as  were  brought  442,  it  was  held  that  where  the  keep- 

from  time  to  time,  and  ceasing  to  such  ing  of  a  ninepin  alley  was  unlawful,  the 

only  as  were  removed;  nor  by  the  im-  builder  of  such  an  alley  could  not  re- 

plemen ts  and  materials  not  being  sched  -  cover  therefor. 

tiled.     Hawthorn   v.  Newcastle-upon-  But  in  Michael  v.  Bacon,  49  Mo.  474; 

Tyne,  etc.,  R.  Co.,  2  Railw.  Cas.  288.  8  Am.  Rep.  138,  it  was  held  that  the  fact 

1.  Morean  v,  Stevens,  6  Abb.  N.  that  a  builder  knows,  at  the  time  that 
Cas.  (N.  Y .  C.  PI.)  356.  In  Cooper  v,  he  erects  a  house,  that  it  is  to  be  used 
Kane,  19  Wend.  (N.  Y.)  386;  32  Am.  for  gambling  purposes,  does  not  pre- 
Dec.  512,  where  an  excavation  contract  vent  his  recovering  for  work  done  and 
was  silent  as  to  whom  the  sand  or  material  furnished  in  fitting  up  the 
material  taken  from  the  lots  should  be-  structure.  And  see  generally  Con- 
long  to,  it  was  held  that  a  custom  by  tract,  vol.  3,  pp.869, 872, 886;  MuNic- 
which  the  earth  removed  in  making  ex-  ipal  Corporations,  vol.  15,  p.  1176. 
cavations  belongs  to  the  excavator  and  4.  Hahn  v.  Horstman,  12  Bush  (Ky.) 
not  to  the  owner  of  the  land,  could  be  249 ;  Eva  v,  McMahon,  77  Cal.  467. 
shown  as  evidence  of  the  contract  of  A  stipulation  to  pay  the  owner  a 
the  parties.  specified  amount,  as  liquidated  dam- 
But  the  right  given  a  lessee  to  make  ages,  for  each  day's  delay  in  completing 

alterations,  does  not  entitle  him  to  the  building,  is  not  sufficient  of  itself, 
claim  the  materials  taken  out  of  the  in  the  absence  of  other  evidence  show- 
building  in  making  the  alterations,  ing  the  impracticability  or  extreme 
Agate  V.  Lowenbein,  57  N.  Y.  604.  difficulty  of  fixing  the  actual  damage 

2.  A  contract  to  build  a  house  in  caused  by  the  delay,  to  entitle  the 
violation  of  the  building  regulations  of  owner  to  recover  the  amount  stipulated 
a  city  is  unlawful,  and  no  action  will  lie  for.  Patent  Brick  Co.  v,  Moore,  75 
for  its  breach.    Burger  v.  Roelsch  (Su-  Cal.  205. 

preme  Ct.),  28  N.  Y.   Supp.  460;  8        Although  a  building  contract  may 
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damage  sustained  cannot  be  reached  by  any  known  rule  of  law, 
then  the  courts  are  disposed  to  look  alone  to  the  measure  of 
damages  fixed  by  the  contract.* 

provide  for  a  penalty  of  twenty  dollars  liquidated   damagCB,  and  that  the  con- 

per  day  for  everj  day's  delay  in  com-  tractor  might  recover  the  reserve  less 

pleting  a  house,  still,  in  the  absence  of  the  employer's  actual  damages  from 

proof  that  the  owner  is  damaged  by  his  breach  of  the  contract.     Dullaghan 

the  delay,  nominal  damages  only  can  be  v.  Fitch,  42  Wis.  679. 

recovered.    Wilens  v,  Kling,  87  111.  107.  In  an  action  for  the  price  of  labor  done 

Where  a  building  contract  contains  and  materials  furnished  under  a  con- 
many  and  various  conditions,  a  breach  tract,  where  it  is  found  that  the  de- 
of  some  of  which  would  be  easily  and  fendant  should  be  relieved  from  the 
fully  compensated  by  damages  readily  obligation  of  the  contract  because  the 
proven,  and  where  a  breach  of  others  plaintiff  failed  to  complete  the  work, 
would  not  necessarily  involve  more  it  is  error  to  allow  the  defendant  the 
than  trifling  damages,  a  provision  for  stipulated  daily  penalty  for  delay,  from 
the  forfeiture  of  five  hundred  dollars,  the  time  of  the  plaintiff's  abandonment 
in  case  of  any  failure  to  perform  on  of  the  contract  until  the  defendant  had 
either  side,  will  not  be  enforced  by  the  work  finished.  Lennon  v.  Smith, 
way  of  liquidated  damages,  though  124  N,  Y.  578,  r^v^rjiii^  (C.  PI.)  i  N. 
such   be   the   expressed    intent.     First  Y.  Supp.  97, 

Orthodox   Cong.   Church  v,  Walrath,  1.  Hahn  v,  Horstman,  13  Bush  (KrO 

37  Mich.  232.  349;  Ward  V.  Hudson  River  Bldg.  c5o., 

Where  the  damages  can  be  assessed  125  N.  Y.  330;  Crux  v,  Aldred,  14  W. 

easily  and  accurately,  and    they    are  R.  656;  Wallis  v.  Smith,  21   Ch.  Div. 

fixea  by  the  contract  itself  at  an  un-  243 ;  53  L.  J.   Ch.  Div.   145 ;  Ranger  v. 

conscioqable  sum,  it  is  the  plain  duty  Great  Western   R.  Co.,  3   Railw.  Cas. 

of  the  court  to  relieve  against  such  in-  398.    See  Damages,  vol.  5,  p.  24. 

justice  and  to  treat  the  sum    named  When  it  is  difficult  or  impossible  to 

as  a  penalty  merely,  and  hence,  where  ascertain  the  damages  for  the  breach 

a  contract  to  build  a  house,  the  rental  by  any  fixed  rule,  there  is  a  reason  why 

value  of  which  was  about  twenty-five  the  parties   should   liquidate  them  in 

dollars  a  month,  provided  for  the  pay-  advance,   as  stipulated  damages,  and 

ment  of  one  hundred  and  fifty  dollars  why  the  courts  should  afterward  hold 

a  week  damages  for  delay  in  com  pie-  them  to  such  liquidation.    Clements  v, 

tion  after  the    contract  time,  it  was  Schuylkill,  etc.,  R.  Co.,  133  Pa.  St.  445. 

treated  as  a  penalty  and  not  as  stipu-  The   parties  may    agree    upon  any 

lated  damages.    Clements   v.   Schuyl-  amount  of  compensation  as  liquidated 

kill,  etc.,  R.  Co.,  133  Pa.  St.  445^  damages,  for  a  breach  of  the  contract, 

Wherever  there  is  a  sum  mentioned  which   does  not  manifestly  exceed  the 

at  the  end  of  a  contract  as  damages  amount    of  injury    suffered;  and  the 

for  the  non -performance  of  any  of  a  party  in  default  will  be  required  to  pay 

great  number  of  stipulations  therein,  this "  fixed  sum  as  an  equivalent  for  the 

it  must  be  treated  as  a  penaltv.    In  re  loss  sustained.     Hahn  v,  Horstman,  I3 

Newman,  4   Ch.   Div.  724;    Wallis  v.  Bush    (Ky.)  249;  Pierce  v.  Fuller,  8 

Smith,  31  Ch.  Div.  243.  Mass.  323;  5  Am.  Rep.  to3;  Bagley  v. 

Where  the  cost  of  performing  the  Peddle,  16  N.  Y.  469;  69  Am.  Dec.  713; 

contract  would   not  exceed  one  hun-  Mottt^.  Mott,  11  Barb.  (N.  Y.)  137. 

dred  dollars,  and  the  parties  stipulate  A  stipulation   for    the   payment  of 

for  damages  in  case  of  a  breach,  fixing  fifty  dollars  for  each  day  the  contractor 

the  amount  at  five  hundred   dollars,  was  in    default,  was    considered,   on 

they  cannot  have    in    contemplation  breach,  as  liquidated  damages,  where 

actual  compensatory  damages,  and  the  the  damages  were  uncertain    and  in- 

sum  stipulated  will  be  treated  as  a  pen-  capable  of  being  ascertained  by  any 

altv.    Condon  v,  Kemper,  47  Kan.  136.  satisfactory  rule.    Malonet^.  Philadef- 

Where  a  construction  contract  pro-  phia,  147  Fa.  St.  416. 

vided  for  the  reservation  of  fifteen  per  Where  a  contractor  undertakes  to 

cent,  of  the  monthly  estimates  until  the  do  certain  work  within  a  given  time  or 

completion  and  acceptance  of  the  work,  pay  certain  fixed  sums,  the  fact  that  a 

it  was  held  that  the  reserve  was  not  bond  with  a  penalty  has  been  given  to 
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Where  liquidated  damages  are  agreed  upon  in  the  contract, 
the  plaintiff  will  be  limited  in  his  recovery  to  the  amount 
specified.^ 

The  use  of  the  terms  "  penalty/'  "  forfeit,"  or  "  liquidated 
damages/'  in  describing  the  sum  to  be  paid,  is  not  controlling 
upon  the  question  of  construction.^ 

14.  Forfoitures. — A  stipulation  is  inserted  frequently  in  the  con- 
tract, that  the  contractor  shall  forfeit  his  rights  thereunder  for 
certain  breaches,  such,  for  instance,  as  failing  to  prosecute  the 
work  to  the  satisfaction  of  the  superintendent,  or  to  complete  it 
within  the  specified  time,  in  which  case  the  employer  is  empow- 
ered to  take  the  work  out  of  his  hands  and  employ  other  con- 
tractors to  complete  it.'  .  Such  a  provision  is  similar  in  its  nature 
to  a  penalty,  and  the  same  rules  generally  apply  to  both,^  but  it 

secure  the  payment  of  them  is  in  itself  be  done  in  a  workmanlike  manner,  maj 

strong  evidence  to  show  that  they  are  terminate  the  contract  if  the  work  be 

liquidated  damages.     Ranger  v.  Great  not  so  done,  without  regard  to  the  in- 

Wcstern  R.  Co.,  5  H.  L.  Cas.  72.  tention  of  the  contractor.     Feinberg  r. 

Where  the   sum   agreed   upon   is  a  Weiher  (C.  Pl.)»  19N.  Y.  Supp.  215. 

reasonable  one  and  such  as  the  parties  The  incapacity  of  the  contractor  to 

might  well  have  fixed  as  a  fair  indem-  do  the  work  properly,  arising  from  his 

nity  for  a  failure  to  substantially  fin-  ignorance  and  dissipation;  and  the  in- 

ish  the  work  within  the  period  fixed  competency    and    dissipation    of     his 

by  the  contract,  the  courts  are  inclined  workmen,  justifies  the  owner  in  termi- 

to  uphold  it;  hence,  where  an  agree-  nating  the   contract.     Rector  v,  Mc- 

ment  to  repair  certain  houses  for  fif-  Dermott  (Ark.  1890),  13  S.  W.  Rep. 

teen  hundred  dollars,  provided  that  the  334. 

contractor  should  '*  forfeit  five  dollars  "  Where  the  plaintiff  contracted  to  ex- 

for  each  and  every  day's  delay  in  the  ecute  certain  works  for  the  defendants, 

completion   of  the  work   beyond    the  the  agreement  containing  a    proviso 

time  specified,  it  was  construed  as  fix-  **  that  if  the  works  did  not  proceed  as 

Ing  the  amount  of  liquidated  damages,  satisfactorily  as  required  by  the  defend - 

and  not  as  a  penalty.    Hall  xj.  Crowley,  ants,  they  should  have  power  to  enter 

5  Allen  (Mass.)  304;  81  Am.  Dec.  745.  thereupon,   pay   whatever   number  of 

For  instances  where  a  stipulation  was  men  should  be  left  unpaid  by  the  plain - 

held  to  be  for  liquidated  damages,  see  tiff,  and  set  to  work  whatever  number 

DeGraff  v,  Wickham  (Iowa,  1893),  53  of  men  they  might  consider  necessary, 

N.    W.   Rep.  50^;   Lincoln    f.   Little  the  amount  so  paid,  and  the  cost  of  tne 

Rock  Granite  Co.,  56  Ark.  405.  men  so  set  to  work,  to  be  deducted  from 

1.  Welch  V,  McDonald,  05  Va.  500.  whatever  moneys  might  be  due  to  the 

S.  Hall  V,  Crowley,  5  Allen  (Mass.)  plaintiff,"  it  was  held  that  the  intention 

304;  81  Am.  Dec.  745;  Ward  v.  Hud-  of  the  parties  was  that  the  defendants, 

son  River  BIdg.  Co.,  125  N.  Y.  230.  if  dissatisfied  with  the  progress  of  the 

But  in  Salters  v,  Ralph,  15  Abb.  Pr.  work,  should  be  at  liberty  to  avail  them- 

(N.  Y.  Supreme  Ct.)  273,  it  was  held  selves  of  the  terms  of  the  proviso,  and 

that  a  provision  that  a  party  shall  *'for-  deduct  from  the  money  due  to  the  plain- 

feit "  a  fixed  sum,  implies  a  penalty.  tiff  such  sums  as  had  been  expended  in 

S.  Walker  v,  London,  etc.,  R.  Co.,  i  pursuance  thereof.    Stadhard  v.  Lee,  3 

C.  P.  Div.  518;  Ex  p,  Newitt,  16  Ch.  B.  &  S.  364;  113  E.  C.  L.  364;  32  L.  J. 

Div.  523;  Charlton  v,  Scovllle,  68  Hun  QiB.75;9jur.  N.  S.908;  7  L.T.N.  S. 

(N.  Y.)  348;  Geiger  v.  Western  Mary-  850;  11  W.  R.  361. 

land  R.  Co.,  41    Md.  4;  Langdon   v.  4.  Salters  v,  Ralph,   15    Abb.    Pr. 

Northfield,  43   Minn.  464;  Jackson  xk  (N.Y.  Supreme  Ct.)  273;  Lloyd's  Law 

Cleveland,  15  Wis.  107;  90  Am.  Dec.  of  Buildings  (2d  ed.),  f  01.    See  supray 

266.  this   title,  Penalties    and  Liquidated 

A  person  who  employs  another  on  Damages. 

the  understanding  that  the  work  is  to  A  provision  requiring  the  architect 
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IS  often  of  the  greatest  importance  to  the  employer  to  have  the 

work  completed  within  a  given  time,  and  a  condition  in  the  con- 
tract allowing  him   to  take   the  work  out  of  the  contractor's 

hands  on  certain  contingencies  will  be  enforced,^  and  the  latter 

to  certify  the  contractor's  failure  must  the  contractor  cannot  he  stopped  from 

he    complied    with.     O'Keefe  v.   St.  proceeding  with   the  work,  where  the 

Francis  Church,  59  Conn.  551.  judgment    of    one  architect   is  based 

1.  Hammond   v.   Miller,  2   Mackey  solely  on  information  derived  from  the 

(D.  C.)  145;  Culbertson  t;.  Ellis,  6  Mc-  other,  and  not  on  personal  examina- 

Lean  (U.  S.)  248;  Hewlett  V.  Alexan-  tion.  Benson  r.  Miller  (Minn.  i6i94), 

der,  87  Ala.  193;  Lara  v.   Greeley,  20  57  N.  W.  Rep.  943, 

Fla.926;  Grassman  v.  Bonn,  32  N.  J.  Where  a  bill  was  filed  by  a  contracts 

£q.  43 ;  Stadhard  v,  Lee,  3  B.  &  S.  364;  or  alleging  unfair  conduct  on  the  part 

113  E.  C.  L.  364;  32  L.  J.  Q^B.  75;  of  an  architect  whose  decision  was  by 

Ranger  v.    Great   Western  R.  Co.,  3  the  terms  of  the  contract  made  final* 

Railw.  Cas.  298  *  Mohan  v.  Dundalk,  and  who  ousted  the  contractor  and  fin- 

etc.,  R.  Co.,  L.  R.,  6  Ir.  477;  Davies  x\  ished  the  buildings,  the  court,  on  proof 

Swansea,  8  Exch.  808 ;  22  L.  }.  Exch.  of  such  unfair  conduct,  decreed  pay- 

297.  ment  of  the  balance  due  on  the  con- 

A  building  contract,  entered  into  by  tract,  and  relieved  the  contractor  from 

a  burial  board,  contained  a  clause  that  penalties,  declared  the  architect's  deci- 

itshould  be  lawful  for  the  burial  board,  sion  not  binding,  and  ordered  both  the 

in  case  the  contractor  should  fail  in  the  architect  and  the  contracting  party  to 

due  performance  of  any  part  of  his  un-  pay  the  costs  of  the  suit.    Pawley  v. 

dertaking,  or  should  become  bankrupt,  TurnbuU,  3  GifT.  70 ;  7  Jur.  N.  S.  792 ;  4 

or  should  not,  in  the  opinion  and  ac-  L.  T.  N.  S.  672. 

cording  to  the  determination  of  the  Where  a  contract,  by  which  the 
architect,  exercise  due  diligence  and  plaintiffs  agreed  to  mine  iron  ore  from 
make  such  progress  as  would  enable  the  defendant's  mine  by  the  carving 
the  works  to  be  effectually  and  efficient-  system,  gave  the  defendant  the  right  of 
ly  completed  at  the  time  and  in  the  terminating  the  contract  whenever  it 
manner  therein  mentioned,  to  deter-  should  decide  that  such  system  of  min- 
mine  the  contract  hy  a  notice  in  writ-  ing  was  ''prejudicial  to  the  future  wel- 
ing  under  the  hand'of  the  clerk  of  the  fare  and  development  of  said  mine,'* 
burial  board,  and  to  enter  upon  and  it  was  held  that  this  gave  the  defendant 
take  possession  of  the  works,  and  of  no  right  to  arbitrarily  terminate  the 
the  plant,  tools,  and  materials  of  the  contract,  and,  having  stopped  the  plain- 
contractors,  and  use  or  sell,  or  use  and  tiffs  from  continuing  the  work,  without 
sell,  the  same  as  the  absolute  property  even  pretending  to  have  determined 
of  the  burial  board.  The  architect  hav-  that  the  system  would  be  prejudicial,  it 
ing  given  a  certificate  that  the  con-  was  liable  in  damages  for  breach  of  the 
tractor  was  not  exercising  due  diligence,  contract.  Anvil  Min.  Co.  v.  Humble, 
the  burial  board  gave  the  notice  required  153  U.  S.  540. 

to  determine  the  contract,  and  took  Not  Entitled  to  Eqnitalila  Salief. — A 

possession  of  the  works.    The  certifi-  contractor  agreeing  to  execute  the  pub- 

cate  was  given  honafide^  but  the  delay  lie  works  of  a  company,  and   binding 

was  in  fact  occasioned  by  the  act  of  the  himself  for  the  due  performance  of  his 

board  in   ordering  extra    works    and  contract  by  forfeitures  subjecting  him- 

otherwise.    It  was  held  that  the  board  self  to  the  arbitrary  decision  of  a  per- 

was,  notwithstanding,  entitled  to  act  as  son  nominated  by  the  company  a»  to 

they   did,  their  right  to  enter  on  the  his  liability  thereto,  is  not  entitled  to 

works  being,  by  the  terms  of  the  con-  relief  in  equity  against  the  forfeiture, 

tract,  dependent  on   the  opinion    and  Ranger  n.  Great  Western  R.  Co.,  2  Jur. 

judgment  of  the  architect,  and  not  upon  787;  5  H.  L.  Cas.  72. 

the  contractor's  failure  to  exercise  due  Failure    of    Ctontraotor. — A    builder 

diligence,  in  fact.     Roberts  v.  Bury  contracted  with  a  build  ing  club  to  erect 

Imp.  ComVs,  L.  R.,  4  C.  P.  755;  38  L.  houses  for  them  on  their  own  land. 

J.C.  P.  367.  The  contract  contained  a  stipulation 

But  where  the  forfeiture  is  to  be  upon  that,  if  the  contractor  should  neglect 

the  judgment  of  two  architects  named,  or  refuse  to  proceed  with  the  woric  ia 
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restrained  from  interfering  with  the  prosecution  of  the  work.*  The 
contractor  cannot  restrain  the  employer  from  taking  possession.* 

a  proper  manner  to  the  satisfaction  of  missed  with  costs.  Scott  v.  Liverpool, 
the  architect  of  the  club,  or  become  3  De  G.  &  J.  334. 
banlcrupt,  or  insolvent,  or  otherwise  Forfeiture  In  Lien  of  Damacea. — No 
rendered  incapable  of  completing  the  action  lies  against  a  contractor  for  fail- 
contract,  the  architect  should  have  the  ure  to  comply  with  a  contract  which 
power,  after  giving  two  days'  notice  in  provides  that  in  case  of  non-com pli- 
writing  to  the  contractor,  to  appoint  ance  the  owner  may  annul  such  con- 
other  persons  to  complete  the  work,  tract  and  forfeit  the  unpaid  part  of 
and  to  provide  the  requisite  materials,  the  work.  O'Connor  v.  Henderson 
plant,  and  implements;  provided  that  Bridge  Co.  (Ky.  1894),  27  S.  W.  Rep. 
the    contractor    should     have    drawn  251. 

money  on  account  of  his  contract.  The  1.  Disputes  having  arisen  between  a 
contractor  commenced  the  works,  and  railway  company  and  a  contractor  em- 
carried  them  on  for  some  time,  receiv-  ployed  in  making  the  railway,  the  com- 
ing a  considerable  sum  from  the  club,  pany  insisted  upon  a  right  under  the 
On  the  thirtieth  of  May  he  filed  a  contract,  owing  to  the  alleged  default 
liquidation  petition.  On  the  second  of  of  the  contractor,  to  discharge  him, 
June  the  architect  of  the  club  g^ve  no-  take  possession  of  the  line  of  materials, 
tice  to  the  contractor  that,  as  he  had  and  complete  the  works  itself.  The 
neglected  to  proceed  with  the  works,  contractor  resisted  such  claim,  imput- 
he  should,  on  the  expiration  of  two  ing  the  backward  state  of  the  works  to 
days,  employ  other  means  of  complet-  the  acts  of  the  company,  and  held  for- 
ing  the  works,  and  that  he  must  not  cible  possession.  Collisions  occurring 
remove  any  materials,  implements,  or  between  the  workmen  of  the  two  par- 
plant  from  the  works,  and  on  the  ex-  ties,  each  being  charged  with  impeding 
piration  of  this  notice,  the  club  took  the  operations  of  the  other,  and  the 
possession  of  the  materials,  implements,  completion  and  opening  of  the  railway 
and  plant.  It  was  held  that  the  club  for  traffic  being  in  the  meantime  de- 
was  entitled,  as  against  the  trustee  in  layed,  the  court,  on  the  application  of 
the  liquidation,  to  retain  what  they  had  the  company,  restrained  the  contractor 
seized,  the  seizure  being  a  protected  from  continuing  on  the  line,  or  inter- 
transaction  within  the  Bankruptcy  Act  fering  with  the  operations  of  the  com- 
(1869),  §  04.  In  re  Waugh,  4  Ch.  Div.  pany,  and  directed  an  account  of  what 
524;  25  W.  R.  258;  35  L.  T.  N.  S.  769;  was  due  the  contractor  for  works  and 
46  L.J.  Bank.  26.  materials  done  and  provided,  without 
IMlay  In  Awarding  Amonnt  Ihie  Oon-  regard  to  the  formal  certificates  of  the 
trftotor. — A  contract  for  the  perform-  company's  engineer,  and  without  an 
ance  of  works  contained  a  provision  issue  to  try  whether  the  companj',  at 
that  if  the  contractor  should  not,  ac-  the  time  it  proceeded  to  enter  upon  the 
cording  to  the  determination  of  the  works  and  remove  the  contractor,  was 
employers'  engineer,  exercise  such  due  lawfully  justified  in  doing  so,  reserving 
diligence  as  would  enable  the  works  to  as  well  the  question  of  the  ri^ht  of  the 
be  completed  according  to  the  contract,  contractor  to  compensation  for  loss  of 
the  employers  might  put  an  end  to  the  profit  on  unexecuted  works,  as  all  other 
contract,  and  that  the  contractor  should  directions,  until  after  the  trial  and  the 
be  paid  such  sum  as  the  engineer  report.  East  Lancashire  R.  Co.  v. 
should  determine  to  have  been  reason-  Hattersley,  8  Hare  86. 
ably  earned  for  the  work  actually  done.  8.  The  contract  is  one  where,  if  the 
The  contract  having  been  put  an  end  employer  is  wrong,  the  contractor  can 
to  under  this  provision,  the  contractor  be  amply  compensated  in  damages, 
filed  a  bill  against  the  employers  and  whereas,  if  the  contractor  were  allowed 
the  engineer,  complaining  of  undue  to  resume  work,  the  court  could  not  en- 
delay  on  the  part  of  the  latter  in  award-  force  specific  performance  of  the  con- 
ing the  amount  earned  by  the  con-  tract  in  order  to  compel  its  completion, 
tractor,  and  seeking  the  payment  of  Garrett  v.  Banstead,  etc.,  R.  Co.,  4 
what  was  due  upon  the  contract,  but  De  G.  J.  &  S.  462;  11  }ur.  N.  S.  654. 
did  not  establish  any  case  of  fraud  or  And  see  Jennings  v,  Brighton  Inter- 
collusion  against  the  engineer.  It  was  cepting,  etc.,  Bioard,  4  De  G.  J.  &  S. 
held  that  the  bill  was    properly  dis-  735,  note. 
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Such  provisions  are  often   inserted  in   contracts  with   subcon- 
tractors.* 

Forfeitures  are  not  favored  in  law,  however,*  and  must  be 
declared  at  the  time  the  cause  therefor  occurs,'  and  if,  after  the 
time  for  forfeiture  has  passed,  the  employer  treats  the  agreement 
as  still  subsisting,  he  will  be  held  to  have  waived  the  forfeiture.^ 

A  contractor  agreed  to  execute  the  and  operate  waterworks  provided  that, 
works  of  a  railway  within  a  certain  in  case  of  the  contractor's  failure  to 
time,  and,  on  being  paid  in  a  certain  do  so,  **  the  rights  and  franchises 
manner,  and  under  a  condition  that  if  granted  to  him  shall  cease  and  deter- 
he  failed  to  proceed  with  the  works  as  mine."  Time  was  not  made  of  the 
required  by  the  engineer  of  the  com-  essence  of  the  contract,  and  although 
pany,  the  contract  should  be  void,  and  the  works,  as  at  first  constructed,  were 
the  implements  and  materials  belonging  not  what  they  should  have  been,  this 
to  the  contractor  should  be  forfeited,  was  partly  the  fault  of  the  city,  and, 
The  contractor  did  not  satisfy  the  en-  moreover,  the  city  used  the  water  for 
gineer  of  the  company,  and  the  com-  some  purposes.  It  was  held  that  the 
pany  proceeded  to  take  possession  of  city  could  not,  by  ex  farte  action,  with- 
the  works.  The  contractor  alleged  that  out  judicial  proceedings,  annul  the  con- 
the  proper  payments  had  been  made  tract,and  that,  under  the  circumstances, 
to  him ;  and  it  was  held  that  the  court  the  contractor  was  entitled  to  a  reason- 
would  not  restrain  the  company  by  ably  further  time  in  which  to  perfect 
interlocutory  injunction  until  the  ques-  the  works,  if  possible.  Foster  v.  Joliet, 
tions    between   the  company  and  the  27  Fed.  Rep.  899. 

contractor   were  decided.      Munro  z\  Pay  finr  Work  Performad. — Where  a 

Wivenhoe,  etc.,  R.  Co.,  11  Jur.  N.  S.  contract  was  annulled  by  the  city  of 

612;  13  W.  R.  880;   12  L.  T.  N.  S.  655;  New  Orleans  on  account  of  the  failure 

4  De  G.  T.  &  S.  723.  of  the  contractor  to  complete  the  work 

1.  Maloney  f.  Malcolm,  31  Mo.  45.  within  the  time  prescribed,  it  was  held 
A  contract  for  the  excavation  of  a  har-  that  his  right  to  recover  pay  for  work 
bor  was  sublet  under  an  agreement  that  already  performed  depended  on  whether 
the  work  would  be  performed  **  within  the  failure  was  through  his  fault.  If 
the  time  fixed  by  said  contract  and  overpowering  force — such  as  an  un- 
the  extensions  thereof,  granted  or  to  usual  high  water — occurred  to  inter- 
be  granted,"  and  that  the  original  con-  fere  with  the  operations  of  the  con- 
tractor should  have  the  right  to  pro-  tractor,  he  would  be  entitled  to  recover 
ceed  with  the  completion  of  the  work  pay  for  what  work  he  had  actually 
if  there  should  be  a  failure  to  per-  performed,  although  the  contract  was 
form  the  contract  so  as  to  endanger  forfeited.  Bietry  v.  New  Orleans,  22 
a  forfeiture.      The  time   fixed  by   the  La.  Ann.  149. 

contract   for    the  performance  of  the  8.  The  failure  of  the  employer  to 

work  was    extended  from    December  declare  a  forfeiture  at  the  time    the 

thirty -first  to  June  thirtieth,  and  there-  cause    therefor    occurs,    is    a    waiver 

after  to  July  thirty-first  and  finally  to  thereof.     Linch  v.  Paris  Lumber,  etc., 

December  thirty-first.    Pending    this  Elevator  Co.,  So  Tex.  23. 

final  extension  the  original  contractor  A  provision  that  if  the  work  is  not 

resumed  possession  of  the  work,  and  it  progressing  to  the  satisfaction  of  the 

was  held  that  whether  the  danger  of  superintendent,  the  employer  may  take 

forfeiture  was  so  great  as  to  justify  re-  it  out  of  the  hands  of  the  contractor 

sumption  of  the  work   hj  the  original  and  employ  others  to  complete  it,  can 

contractor,  was  for  the  jury  to  deter-  only  be  enforced  before  the  time  orig- 

mine.     Mundy    v,    Stevens,   61    Fed.  inally  fixed  for  the  completion  of  the 

Rep.  77;  9  C.  C.  A.  366.  work  has  expired.    Walker  v.  London, 

2.  An  arbitrary  forfeiture  is  not  etc.,  R.  Co.,  i  C.  P.  Div.  518;  45  L.  J. 
justified.     Chicago  v.   Sexton.  115  111.  C.  P.  Div.  787. 

230;  White  V.  Harrigan,  41  Minn.  414.  4.  Ex  /.  Newitt,   16  Ch.   Div.  522. 

And  see   Hatch   v,  Foeertyf  33  N.  Y.  And    see    Arterial    Drainage    Co.    v. 

Super.Ct.  166;  Louisville,  etc.,  R.  Co.  Rathangan,    etc.,    L.    R.,  6    Ir.    515; 

V,  Donnegan,  iii  Ind.  179.  Murphy  v.  Buckman,  66  N.  Y.  297. 

A  contract  with  a  city  to  construct  A    contractor    did    not    perform    a 
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Notice  usually  is  required  to  be  given  the  contractor,  of  the 
intention  of  the  employer  to  take  charge  of  the  work,^  but  the 
service  of  such  notice  does  not  of  itself  terminate  the  contract 
and  relieve  the  contractor  from  responsibility  for  the  proper  exe- 
cution of  the  work  done.*     If  there  has  been  delay — and  this  is 

building    contract    according    to     its  from    the    engineer  of  the    railroad 

terms,  and  the  owner  of  the  building  company,  to  declare  the  contract  for- 

stopped  him.    The  defects  were  then  feited,  or  to  assume  control  and  carrj 

agreed  upon,  and  the  contractor  agreed  it  on  liimself,  in  case  the  work  should 

to  remedy  them,  and  to  complete  the  not  be  completed  rapidly  enough.     It 

work.      It  was  held  a  waiver  of  forfei-  was  held  that  the  contractor  had  no 

ture,    and    that  as    the    owner  again  power  to  compel  the  engineer  to  give 

stopped  the  work  without  a  failure  on  such  written  notice,  but  might  give  it 

the  contractor's  part  to  perform  as  last  himself   with    equal    effect,    when    it 

agreed,  the  latter  had  a  rieht  of  action,  should  become  necessary.     Hendrie  r. 

Fallon  V.  Lawler,  102  N.  Y.  228.  Canadian  Bank  of  Commerce,  49  Mich. 

A  was  a  contractor  for  the  grading  401. 

of  a  railroad.    B  was  a  subcontractor  The  plaintiff  contracted  with  the  de- 

under  a  contract    stipulating  that  A  fendant  company  to  construct  a  bridge, 

might  retain   fifteen  per  cent,  of  the  it  being  stipulated  that  for  any  reason 

amount  of  the  monthly  estimates  as  se-  deemed  sufficient  to  the  company,  it 

curity  for  B's  execution  of  his  contract,  was  to  have  the  privilege,  by  giving  the 

The  contract  provided  that  if  B  failed  plaintiff  one  month's  notice,  to  annul 

to  carry  on  the  work,  A  might  carry  it  the  contract,  to  discontinue  the  work, 

on  at  B's  expense,  or  declare  the  con-  or    continue  it  in  such  manner  as    it 

tract    forfeited    and   re-let  the   work,  might  choose,  the  contractor  to  be  en - 

holding  B  liable  for  damages.    B  left  titled  to  payment  in  full  for  all  mate- 

the  work.     A  declared  a  forfeiture,  but  rial  delivered  and  work  done,  the  com- 

neither  re-let  nor  did  further  work,  and  pany   to  take  the  working  plant  at  a 

by  agreement  with  the  railroad  com-  fair  valuation,  to  be  determined  by  an 

pany  abandoned  the  work,  receiving  arbitrator.    "  In  case  the  contract  shall 

full  pay  for  what  had  been  done.    It  not    well    and   truly     .    .     .    comply 

was  held  that  the  amount  retained  by  with  and  perform  all  the  terms  herein 

A  from  the  monthly  estimates  belonged  stipulated,  or  in  case  it  should  appear 

to  B.   Winters  v.  Fleece,  4  Lea  (Tenn.)  to  the  engineer  of  the  (defendant)  com- 

546.  pany  that  the  work  does  not  progress 

1.  See  Benson  v.  Miller,  56  Minn.  410;  with  sufficient  speed   or  in   a  proper 

Rodemer  v,  Gonder,  9  Gill  (Md.)  288.  manner,"    the  defendant  could   annul 

Where  a  contract  authorizes  the  gov-  the  contract,  if  he  saw  fit,  and  the  un- 
ernment,  in  case  of  non- performance,  paid  part  of  the  value  of  the  work  done 
to  complete  the  work  at  the  contract-  could  be  forfeited.  It  was  held  that 
or's  cost,  **after  eight  days'  notice  in  the  right  of  the  company  to  annul  the 
writing,"  the  giving  of  such  notice  is  a  contract  whenever  it  appeared  to  its 
prerequisite  to  annulling  the  contract,  engineer  that  the  work  was  not  pro- 
Williams  V.  U.  S.,  36  Ct.  of  CI.  132.  gressing  with  sufficient  speed  or  in  a 

A  notice  to  the  contractor  to  **supply  proper  manner,   was  to  be  exercised 

all  proper  and  sufficient  materials  and  vrithout  question  by,  or  previous  notice 

labor  for  the  due  prosecution  of  said  to,  the  contractor.     Henderson  Bridge 

work,  and  with  due  expedition  to  pro-  Co.  v.  O'Connor,  88  Ky.  303. 

ceed  therewith,"  is  sufficiently  specific.  2.  Washburn   xk  Dettinger,  76  Hun 

Pauling  V.  Dover,  24  L.  J.Exch.  128;  10  (N.  Y.)  141. 

Exch.  753.  The  owner  of  a  building  notified  the 

In  Maloney  v.  Malcolm,  31   Mo.  45,  contractor  that  if  he  did  not  complete  it 

an  express  declaration  of  forfeiture  was  he  (the  owner)  would,  at  the  expiration 

held  unnecessary.  of  the  three  days,  complete  it  himself. 

A  contractor  agreed  with  a  subcon-  The  contractor  informed  the  owner 
tractor  to  do  certain  work  on  a  railroad,  that  he  would  proceed  as  soon  as  he 
during  certain  months,  and,  upon  ten  could  obtain  certain  materials.  After- 
days'  notice,  the  former  to  have  the  ward  he  notified  the  owner  that  he 
right,  upon  written  notice  to  the  latter  could  not  secure  the  materials,  but  that 
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occasioned  by  the  default  of  the  employer,  he  cannot  enforce  a 
forfeiture.* 

Yin.  EXTBA  WofiX— I.  Who  May  Order. — It  is  stipulated  usu- 
ally  in  working  contracts  that  no  alterations  or  extra  work  shall 
be  made  without  the  assent  of  the  owner.*  In  any  case,  in  order 
to  charge  him  for  the  extras,  they  must  be  ordered  by  his  duly 
authorized  agent,*  and  the  architect,  or  engineer  employed  merely 
to  superintend  the  construction  of  the  work,  has  no  such  author- 
ity.*    Where  the  contract  requires  the  extra  work  to  be  ordered 

if  the  owner  could  get  them  elsewhere,  3  £1.  &  El.  306 ;  107  £.  C.  L.  306^  bj 

he  would  send  some  men  to  finish  the  the  direction  of  the  architect^  in  writing, 

building.    It  was  held   that  the  con-  implied    Authority.  —  In    Wallis    v. 

tractor    remained    in    charge    of    the  Robinson,  3   F.  &  F.  307,  extra  work 

building  and   was  responsible  for  its  was  ordered  by  the  architect  with  the 

proper     construction.      Washburn    v,  knowledge  of  die  employer.    This  was 

Dettinger    (Supreme   Ct.),   27   N.  Y.  held  sufficient  evidence  of  an  implied 

Supp.  540;  76  Hun  (N.  Y.)  141.  authority  and  new  contract  to  pay  for 

1.  Haughery  v.    Thiberge,    24   La.  them. 

Ann.  442;  Mc Andrews  v,  Tippett,  39  Contractor   and    SalMSontraetor.  —  A 

N.J. L.  105;  Standard  Gas-Light  Co.  v.  contractor  is  not  liable   to  a  subcon- 

Wood,  61  Fed.  Rep.  74;  9  C.  C.  A.  362.  tractor  for  extra  work  done  by  the  lat- 

The  right  to  annul  a  contract  for  ter  which  was  ordered  on  behalf  of  the 
non -performance  of  its  terms  by  the  owner  and  not  on  behalf  of  the  con- 
contractors  is  lost,  where  the  employers  tractor,  of  which  fact  the  subcontractor 
are  in  default  by  failure  to  estimate  and  had  notice.  Wendt  v.  Vogel,  87  Wis. 
pay  for  the  work  done  and  materials  46a. 

furnished  by  the  contractors.  O'Con-  4.  Baltimore  Cemetery  Co.  v,  Co- 
nor t».  Henderson  Bridge  Co.  (Ky.  bum,  7  Md.  202;  Starkweather  r. 
1894),  27  S.  W.  Rep.  251.  And  see  Goodman,  48  Conn.  loi ;  40  Am.  Rep. 
jsf/ra,  this  title,  Time  of  Performance,  152;    Sexton  v.  Cook  County,  114  111. 

The  superintendent  cannot  bind  the  174;    Sharpe  v,   San    Paulo  Brazilian 

contractor  by  his  decision  that  the  delay  R.  Co.,  L.  R.,  8  Ch.  605,  note;  27  L. 

is  not  caused  by  the  default  of  the  em-  T.  N.  S.  699;  Reg.  v.  Starrs,  17  Can. 

plover.     Roberts  v.  Bury  Imp.  Com'rs,  Supreme  Ct.  1 18.     See  Homersham  v. 

L.  K.,  ^  C.  P.  310;  39  L.  J.  C.  P.  129;  Wolverhampton    Waterworks  Co.,  6 

22  L.  T.  N.  S.  132 ;  18  W.  R.  702.  Exch.  137. 

Where  the  plaintiff  contracted  to  do  Where  the  extras  in  question  were 

work  for  the  defendant,  and  to  com-  ordered   by  the  superintendent  under 

plete  it  **by  November  15th,  under  a  a  power  to  inspect  and  reject  work, 

penaltv  of  ^100  per  day,  provided  you  and  the  contractor  gave  no  notice  at 

have  foundation  ready  by  June  15th,"  the  time  that  he  should  regard  it  as 

it  was  held  that  the  completion  of  the  extra  work,  it  was  held  that  no  claim 

foundation  was  a  condition  precedent,  for  extras  could  be  made.     Bowe  v.  U. 

in  default  of  which  the  defendant  could  S.,  42  Fed.  Rep.  761. 

notclaim  the  penalty  as  liquidated  dam-  The  fact  that,  when  a  statement  of 

ages  for  the  plaintiff's  dela^'.    Standard  the    extra    work    and    materials   was 

Gas-Light  Co.  v.  Wood,  ox   Fed.  Rep.  handed  the  employer,  he  made  noob- 

74;  9  C.  C.  A.  362.  jection,  does  not  estop  him  from  mak- 

2.  Abbott  V.  Gatch,  13  Md.  314;  71  ing  the  objection  afterward.  Stark- 
Am.  Dec.  635 ;  Baltimore  Cemetery  weather  v,  Goodman,  48  Conn.  lOi ;  40 
Co.  T'.  Coburn,  7  Md.  202;  Franklin  v.  Am.  Rep.  152. 

Darke,  3  F.  &  F.  65.  A  supervising  engineer  cannot,  in  a 

8.  Gillison  v,  Wanamaker,  140   Pa.  contract  for  clearing  a  roadbed,  direct 

St.  358.    In  Russell  v,  Sa  DaBandeira,  work  outside  of  the  roadbed  and  bind 

13  C.  B.  N.  S.  149;  106  E.  C.  L.  149;  the  company  to  pay  for  it.     Alexander 

2  L.  J.  C.  P.  68 ;  7  L.  T.  N.  S.  804,  they  v.  Robertson,  86  Tex.  511. 

were  allowed   to  be  ordered  by  a  duly  In  Sexton  v.  Cook  County,  114  lU. 

authorized  agent;  and  in  Myers  v.  Sari,  174,  it  was  held  that  the  county  board 
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by  a  building  committee,  an  order  by  a  minority  only  of  such 
committee  is  insufficient.* 

3.  Special  Stipulations — a.  Generally. — Special  stipulations  in 
regard  to  the  ordering  of  alterations  and  extras  are  inserted  fre- 
quently in  working  contracts,*  and  must  be  complied  with  always 
in  order  to  charge  the  employer  with  the  additional  expense.* 
Such,  for  instance,  as  requiring  the  expense  to  be  agreed  upon  at 
the  time  the  extras  are  ordered,*  and  the  order  to  be  in  writing,* 
and  a  claim  made  in  writing  within  a  specified  time  after  the 
work  is  performed.®  But  special  provisions  for  determining  as 
to  extras  may  be  waived  always  by  the  parties,  who  may  agree 
to  alterations  by  parol.'' 

alone  had  authority  to  bind  the  countj'  take   in   the  architect's  report  to  the 

and  that  it  could  not  be  held  liable  for  board  of  extra  work,  the  board  having 

extras  ordered  by  its  building  commit-  approved  some  and  rejected  others  of 

tee  and  supervising  architect.     See,  to  the  items  so  reported.      Eigemann  v, 

the  same  effect,    Benton  County    v.  Posey  County,  82  Ind.  413. 

Patrick,  54  Miss.  240.     But  in  Gibson  1.  Sexton  v.  Cook  County,  114  111. 

County  V.  Motherwell  Iron,  etc.,  Co.,  174.    And  subcontractors  are  charge- 

123  Ind.  364,  it  was  held  that  where  able   with  'notice  of    such   provision, 

the  board    of    county    commissioners  Shaw    v.    First    Baptist    Church,    44 

employed  an  architect,  and  intrusted  Minn.  22. 

him  with  the  full  supervision  of  the  con-  2.  *'  It  will,  however,  be  generally  ad- 

struction   of  a  public  work,  ordering  visable  to  see  that  there  is  a  condition 

alterations  and  extras,  and  the  commis-  in  the  contract  regulating  this  subject, 

sioners  accepted  the  work  after  com-  and  particularly  that  no  extras  what- 

pletion,  the  county  was  liable  for  such  .  ever  shall  be  incurred  unless  consented 

extra  work.  to  by  the  owner  in  writing."     Lloyd's 

Where  persons  who  have  agreed  to  Law  of  Building  (2d  ed.},  f  53. 
put  glazing  in  certain  houses  are  told  8.  Bentley  v.  Davidson,  74  Wis.  420 ; 
by  the  architect,  who  has  no  authority  Homersham  v,  Wolverhampton  Wa- 
to  make  any  contracts,  that  bent  glass  terworks  Co.,  6  Exch.  137.  Where  the 
would  be  an  extra,  no  contract  by  the  contract  is  with  a  municipal  corpora- 
owner  to  pay  for  such  extra  will  be  tion,  any  statutory  provisions  for  bind - 
implied.  McKey  v.  Nelson,  43  111.  ing  the  city  for  extra  work  must  be 
App.  456.  complied  with.   O'Brien  v.  New  York, 

Where,  in  the  progress  of  building,  139  N.  Y.  543. 
work  done  under  a  contract,  some  proc-  4.  Baltimore   Cemetery  Co.   v.  Co- 
ess   more  expensive  than    contracted  burn,  7  Md.  202 ;   Miller  v.  McCaffrey, 
for  was  ordered  by  the  architect,  with  9  Pa.  St.  245. 

the  knowledge  of  the  employer,   and  5.  See  infra^  this  title,  Written  Or- 

the  builder's  subcontractor  was  told  it  ders, 

was  to  be  paid  extra  for,  it  was  held  6.  O'Keefe  v,  St.  Francis'  Church, 

that  there  was  evidence  of  a  contract  to  59  Conn.  551. 

pay  extra  for  it»  and  of  authority  in  the  7.  McFadden  T^  O'Donnell,  18  Cal. 

architect  to  make  such  a  contract  with  160;   Badders  r.  Davis,  88  Ala.  367; 

him.  Wallisi'.  Robinson,  3  F.&  F.  307.  McLeod  v.  Genius,  31  Neb.  i;  Bartlett 

But  a  subcontractor  cannot  recover  v.  Stanchfield,  148  Mass.  394. 

from  the  contractor  for  extras  done  on  Where  the  parties  proceed  without 

the  order  of  the  superintendent,  given  regard  to  such  provisions,  they  will  be 

to  his    knowledge,  on  behalf  of   the  held  to  have  waived  them.     Meyer  v, 

owner,    and    not    of    the    contractor.  Berlandi,  53  Minn.  59. 

Wendt  V,  Vogel,  87  Wis.  462.  And  evidence  of  a  promise  to  pay  for 

It  is  not  competent  to  show  a  ratifi-  the  extras  is  admissible  as  tending  to 

cation  by  the  board  of  commissioners  show  a  waiver.     O'Keefe  v,  St.  Fran- 

of  extra  work  done,  under  a  contract  cis'  Church,  59  Conn.  551. 

for  building  a  jail,  by  proof  that  the  But  a  waiver  of  such  provisions  will 

disputed  items  were  omitted   by  mis-  not  be  implied  from  the  fact  that  one 
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b.  Written  Orders.— The  contract  frequently  provides  that 
no  extras  or  alterations  shall  be  made  except  upon  a  written 
order  of  the  employer  or  superintendent.^  Where  such  is  the 
case,  nothing  but  a  written  order  will  suffice,  and  the  contractor 
performing  extra  work  without  an  order  in  writing  cannot  recover 

therefor,*  and    this  has  been  held    even  though  the  work  be 

member  of  a  building  committee  ap-  In  Thames  Iron  Works,  etc^  Co.  v. 
proved  of  an  alteration — that  some-  Royal  Mail  Steam -Packet  Co.,  13  C. 
times  all  of  the  committee,  at  others  a  B.  N.  S.  358;  106  E.  C.  L.  358,  the  con- 
less  number,  attended  while  the  work  tract  provided  that  alterations  should 
was  going  on — that  in  the  opinion  of  not  be  made  by  the  contractor  unless 
the  witness  they  must  have  known  of  on  the  authority  of  a  letter  signed  bj 
the  work,  and  that  they  talked  of  it  the  secretary  of  the  defendant  company, 
often  without  expressing  any  displeas-  stating  that  the  board  of  directors  had 
ure  at  the  alteration.  Miller  v,  Mc-  directed  such  alterations  to  be  made, 
Caffrey,  9  Pa.  St  245.  and  specifying  the  precise  amount  they 

And  where  the  superintendent,  when  would  allow  for  the  same.  Such  a  pro- 
verbally  ordering  the  extra  work  to  be  vision  is  reasonable.  Howard  r.  Pen- 
done,  promises  to  pay  a  certain  amount  sacola,  etc.,  R.  Co.,  24  Fla.  560. 
for  it,  the  waiver  of  the  requirement  in  Under  a  contract'*  to  construct  seven 
the  contract  that  the  claim  for  extra  rock  culverts,  more  or  less,  as  directed 
work  shall  be  made  by  the  contractor  by  the  engineer,"  none  of  the  speciiica- 
to  the  architect  in  writing,  applies  only  tions  containing  a  particular  descrip- 
to  that  particular  piece  of  extra  work.  ti()n  of  the  structures  or  their  parts, 
O'Keefe  v,  St.  Francis'  Church,  59  but  one  providing  that  "  no  claim  for 
Conn.  551.  extra  work,  or  for  work  not  provided 

In  Ford  v,  U.  S.,  17  Ct.'of  CI.  60,  it  for  in  the  contract,  will  be  made  or  al- 

was  held  that  the  parties  to  a  written  lowed,"  unless  on  written  order  of  the 

building  contract  are  not  bound  by  a  engineer,  it  was  held   that  no   work 

clause  that  no  claim  shall  be  made  for  done  in  the  construction  of  the  culverts 

«xtra  work  unless   first  agreed  on  in  under  the  direction    of  the  engineer 

writing;  it  will  not  avoid  a  transaction  was  extra  work.     Houston,  etc.,  R.  Co. 

implying  a  verbal  agreement  for  extra  xk  Trentem,  63  Tex.  442. 

work.     Such  provision  was  inserted  in  8.  Sutherland  v,  Morris,  45  Hun  (N. 

government  contracts  merely  to  limit  Y.)  259;  Woodruff  v.  Rochester,  etc., 

the  power  of  architects  and  superin-  R.  Co.,  108  N.  Y.  39;  Abbott  v,  Gatch, 

tendents.  13  Md.  314  ;  71  Am.  Dec.  635  ;  Illinois 

1.  Abbott  v.  Gatch,  13  Md.  314;  71  Institution,  etc.  r.  Piatt,  5  111.  App. 567; 

Am.  Dec.  635,  where  the  contract  pro-  Duncan  v,  Miami  County,  19  Ind.  154; 

vided  that  "no  extra    charges  to   be  Bentley    v,  Davidson,    74   Wis.  420; 

made  unless  a  written  agreement  be  Russell  v,  Sa  Da  Bandeira,  13  C.  B. 

made  and  attached   to  the  contract."  N.  S.  149;  106  E.  C.  L.  149;  32  L.  J.  C. 

Russell  v.Sa  Da  Bandeira,  13  C.  B.N.  P.   68;  7  L.  T.  N.  S.  804;   Myers  r. 

S.  149;  106  E.  C.  L.  149 ;  32  L.  J.  C.  P.  Sari,  3  El.  &  El. 306;  107  E.  C.  L.  306; 

68 ;  7  L.  T.  N.  S.  804,  where  "  additions  Thames  Iron  Works,  etc.,  Co.  v.  Royal 

made  by  order  in  writing"  of  the  de-  Mail  Steam-Packet  Co.,  13  C.  B.  N.  S. 

fendanf  s  agent  were  to  be  paid  for  at  358  ;  106  E.   C.   L.   758 ;  Franklin  r. 

a  price  previously  agreed  upon.  Myers  Darke,  3  F.  &  F.  65 ;  6  L.  T.  N.  S.  291 : 

-v.  Sari,  3  El.  &  El.  306;  107  E.  C.  L.306;  Nixon  v,  Taff  Vale  R.  Co.,  7  Hare  136; 

where  extras  were  to  be  ordered  in  writ-  Taff  Vale  R.  Co.  v.  Nixon,  i  H.  L. 

ing  under  the  hand  of  the  architect,  and  Cas.  1 1 1 . 

aweekly  account  of  the  work  done  there-  If  a  contract  with  a  railroad  com- 

under  delivered  to  the  architect  or  clerk  pany  for  constructing  its  road  provides 

of  the  works  every  Monday  next  ensu-  that  the  contractor  shall  not  deviate 

ing  the  performance  of  such  work ;  and  from  the  contract,  nor  receive  any  pav 

the  delivery  of  such  account  was  made  a  for  extra  work,  unless  a  written  order 

condition  precedent  to  the  right  of  the  for  the  same  is  made  and  signed  by  the 

contractor  to  recover  payment  for  such  engineer,  the  contractor  cannot  recover 

extras.  for    extra   work  done   on   the  verbal 
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ordered  verbally  by  the  owner  himself,*  unless  a  waiver  of  such 

order  of  the  engineer,  even  if  there  is  Progress  certificates   issued   by  the 

another  clause  in  the  contract  which  superintendent,  ordering  payments  on 

provides  that  the  engineer  may  direct  the  work  done,  do  not  amount  to  writ^ 

alterations    in,   and   additions  to,   the  ten   orders.      Lamprell    v,    Billericay 

work.     White  xk  San  Rafael,  etc.,  R.  Union,  i8  L.  }.  Exch.  282.    Thus,  in 

Co.,  50  Cal.  417.  Tharsis  Sulphur,  etc.,  Co.  v.  M'Elroy, 

Where  the  contract  provides  that  all  L.   R.,  3  App.  Cas.  1040,  during  the 

extras  and  alterations  must  be  agreed  execution  of  a  contract  for   the  con- 

upon    beforehand    and    the   price    in-  struction   of   large  iron  buildings,  the 

dorsed  upon  the  contract,  the  builder  contractors  alleged  that  it  was  impos- 

cannot    recover   therefor    unless    the  sible  to  cast  certain  iron  trough  girders 

price  is  so  agreed  upon  and  indorsed,  of  a  specified  weight,  and  subsequently 

Baltimore  Cemetery  Co.  v,  Coburn,  7  they  were  allowed  to  erect  gixders  of 

Md.  202.  a  much  heavier  weight,  and  the  actual 

And  a  contractor  cannot  recover  for  weights  were  entered  in  the  engineer's 
extra  work  which  was,  in  effect,  addi-  certificates  issued  from  time  to  time 
tions  and  alterations,  where  none  of  authorizing  the  interim  payments.  On 
such  additions  and  alterations  have  been  the  completion  of  the  work,  the  con- 
specified  in  writing  as  required  by  the  tractor  claimed  a  considerable  amount 
contract.  Condon  v.  Jersey  City,  43  in  excess  of  the  contract  price  for  the 
N.J.  L.  452.  extra  weight  of  metal  supplied,  and  it 

But  where,   after   work   was    com-  was  held  that  the  certificates  were  not 

menced  on  a  church  under  a  contract  written    orders,    and    the    claim    was 

providing  that  no  extras  should  be  paid  therefore  excluded.     See  Goodyear  v, 

for  unless  agreed  to  in  writing  signed  Weymouth,  i  H.  &  R.  67 ;  35  L.  J.  C. 

by  the  parties,  city  building  inspectors  P.  12. 

ordered  changes,  a  sketch  of  which  was  Where  a  building  contract  contained 

prepared  by  the  architect,  and  the  con-  a  clause  that  no  extras  should  be  paid 

tractor  was    directed    to    make  such  for  unless  ordered  in  writing  and  the 

changes,  it  was  held  that  though  there  weekly  bills  delivered  for  the  same,  and 

was  no  express  contract  for  the  extras  this  had  not  been  done,  though  extm 

made  necessary  by  the   order,  it  was  work  had  been  executed,  it  was  hera 

the  duty  of  the  church  corporation  to  that  the  fact  that  the  architect's  certifi- 

see  that  the  order  was  obeyed,  from  cate  for  the  final  balance  awarded  a 

which  arose  an  obligation  to  pay  for  certain  sum  in   respect  of  extras,  did . 

the  work  necessary  therefor,  done  with  not  entitle  the  builder  to  recover  be- 

the  consent  of  the  corporation,  under  yond  the  certified   sum   for  extras  in 

the  direction  of  its   architect.     Cun-  respect  of  which  written  orders  had 

ningham    v.  Fourth   Baptist  Church,  not   been   g^ven  nor  weekly  bills  de- 

159  Pa.  St.  630.  livered.    Brunsden   v,    Staines    Local 

Though  a  subcontractor's  contract  Board,  i  C.  &.  E.  273. 

provides  that  all  extra  work  shall  be  1.  It  was  said  to  make  no  difference 

first  agreed  on  in  writing  by  the  super-  that  the  extra  work  was  ordered  by  the 

intendent  and   the  contractor,  he  will  owner.    The  contractor  may  refuse  to 

be  entitled  to  compensation  for  extra  do  it,  or  maj*  assent  under  the  protec- 

work  made  necessary  by  a  change  of  tion  offered  by  the  contract,  but  if  he 

plans  and  dimensions   not  known   to  does  extra  work  vrithout  such  protec- 

him  until  after  the  work  was  done,  the  tion,  he  waives  his  right  to  additional 

principal  contractor  having  absconded,  compensation.     Abbott    v.  Gatch,  13 

and  the  superintendent  refusing  to  give  Md.   314;  71    Am.  Dec.  635.    But  see 

any   writing.     Fitzgerald  f.  Beers,  31  Baum  v.  Covert,  62  Miss.  1 13,  where  it 

Mo.  App.  356.  was  held  that,  notwithstanding  a  build - 

Mere  sketches  of   the    manner    in  ing  contract  provided  that    no  extra 

which  the  extra  work  is  to  be  done,  work  should  be  allowed  or  paid  for 

prepared,  and   furnished   to  the  con-  unless  authorized  by  a  previous  agree- 

tractor  by  the  architect,  but  not  signed  ment    in   writing,   if   the    contracting 

by  him,  are  not  directions  in  writing  party  ordered  the  builder  to  do  extra 

under  the  hand  of  the  architect.    My-  work,  which  was  done,  he  would   be 

ers  V.  Sari,  3  £1.  &  £1.  306;  107  £.  C.  liable  therefor.    And  see  infra,  note  7. 

L.  306.  Where  a  building  contract  provided 
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requirement  is  shown  ;^  and  the  rule  is  the  same  in  equity 
as  in  law.^  But  a  written  contract  may  be  altered  or  modi- 
fied by  parole,  and  if  the  owner  orders  extra  work  and  prom- 
ises to  pay  therefor,  the  contractor  can  recover,'  and  the  verbal 

that.no  claim  should  be  made  for  add!-  2.  Kirk  v.  Bromley  Union,  17  L.  J. 

tional  work  unless  the  same  should  be  Ch.  N.  S.  127;  2  Ph.  640. 

done  pursuant  to  a  written  order  from  The   parties   are  presumed  to  have 

the  architects,  and  that  written  notice  understood   the   import  of   their  con- 

of  all  claims  should  be  given  the  archi-  tract.     Abbott  t'.  Gatch,  13  Md.  314; 

tects  within  three  days  of  the  begin-  71  Am.  Dec.  635. 

ning  of  such  work,  it  was  held  that,  in  8.  Under  a  written  contract,  by  which 
the  absence  of  an  agreement  modifying  the  plaintiffs  undertook  to  build  a 
the  original  contract,  the  builder  was  house  for  the  defendant,  according  to 
not  liable  for  extra  work  unless  it  was  certain  specifications  and  at  a  specified 
done  on  a  written  order ;  and  the  court  price,  containing  a  stipulation  that  "  no 
erred  in  an  instruction  that  the  con-  new  work  done  on  the  premises  shall 
tractor  could  recover  for  extra  work  if  be  considered  as  extra  unless  a  separate 
it  was  done  **at  the  request,  or  with  estimate  in  writing  for  the  same,  be* 
the  knowledge  and  consent,  express  or  fore  its  commencement,  shall  have  been 
implied,''  of  the  builder  ^  or  his  agent,"  submitted  by  the  contractor  to  the  pro- 
without  charging  the  jury  concerning  prietor,  and  his  signature  obtained 
the  effect  of  a  waiver  by  the  builder  of  thereto,"  the  parties  may,  by  mutual 
a  written  order,  or  of  his  independent  assent  given  orally,  make  changes  and 
promise  to  pay  for  the  work.  Wort-  alterations  in  the  plans  as  the  work  pro- 
man,  t;.  Kleinschmidt,  I3  Mont.  316.  gresses;  and  if  there  is  no  agreement 

1.  Illinois  Institution,  etc.  v,   Piatt,  as  to  the  cost  of  the  alterations,  the 

5  111.  A  pp.  567;   Baltimore   Cemetery  presumption  is  that  no  increase  of  cost 

Co.  V,  Coburn,  7   Md.  202 ;  A  hern  v,  is  contemplated,  and  the  contractor  is 

Boyce,  19  Mo.  App.  552.  entitled  to  recover  on  the  contract  as  if 

The  parties  may  waive  the  provision  the  omitted  work  had  been  done  in- 

and  make  changes  in  the  original  con-  stead  of  that  substituted  for  it;  but  if 

tract  by  parol.     Erskine  v,  Johnson,  23  the  new  agreement  fixes  a  higher  price 

Neb.  261;  McLeod  v.  Genius,  31  Neb.  for  the  alterations  or  substituted  work 

I.     But  the  superintendent  has  no  au-  and  materials,  he  is  entitled  to  recover 

thority  to  waive  it.     Ahem  v.  Boyce,  the  difference,  although  no  written  es- 

19  Mo.  App.  5^2.  timate    was     submitted    and    signed. 

In  Gibson  Co.  v,  Motherwell  Iron,  Badders  v.  Davis,  88  Ala.  367.  Stone, 
etc.,  Co.,  133  Ind.  364,  it  was  held  that  C.  }.,  in  delivering  the  opinion  in  this 
where  the  extras  were  ordered  by  the  case,  said :  **  We  hold  that,  if  the*  de- 
superintending  architect,  and  the  work  fendant  promised  to  pmj'  for  extra  work 
accepted  by  the  county  commissioners,  done  at  his  request,  and  if  such  work 
and  it  did  not  appear  that  they,  or  any  was  worth  more,  considering  both  ma- 
one  acting  for  them,  ever  requested  an  terials  and  workmanship,  than  the 
agreement  as  to  the  price  of  the  extra  omitted  parts  for  which  it  was  substi* 
work,  or  that  the  contract  therefor  be  tuted,  then  the  plaintiffs  are  entitled  to 
reduced  to  writing,  the  county  was  recover  the  difference.  If  he  made  no 
liable.  promise  to  pay,  then  the  presumption 

The  provision  in  a  building  contract  arises  that  the  alterations  were  agreed 
that  no  extra  work  shall  be  paid  for  or  to  be  tpade,  and  were  made,  without 
allowed,  unless  done  on  the  written  extra  charge.'*  And  see  Erskine  v, 
order  of  the  engineer  in  charge,  and  Johnson,  23  Neb.  261. 
that  all  claims  for  such  work  must  be  A  building  contract  which  provides 
made  to  the  engineer  in  writing  before  that  no  work  shall  be  considered  as 
paj'ment  of  the  next  succeeding  esti-  extra  unless  a  separate  estimate  in 
mate  after  the  work  is  performed,  or  be  writing  shall  be  submitted  by  the  con- 
considered  as  abandoned,  is  waived  by  tractor  to  the  architect  and  the  owner, 
the  engineer's  ordering  extra  work  and  their  signatures  obtained  thereto, 
withoift  putting  his  orders  in  writing,  does  not  preclude  a  recovery  for  extra 
Elgin  I'.  Joslyn,  136  111.  525,  af^^  36  work  done  under  a  parol  agreement 
111.  App.  301.    '  between  the  contractor  and  the  owner. 
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order  of  the  owner  will  be  evidence  of  a  waiver  of  the  require- 
ment.^ 
c.  Estimate   and    Certificate   of    Superintendent. — 

Where  the  contract  provides  that  no  claim  for  extra  work  shall 
be  allowed  except  upon  the  estimate  and  certificate  of  the  super- 
intendent, there  can  be  no  recovery  unless  such  estimate  has 
been  made  and  certificate  given.*  Such  a  stipulation  gives  the 
superintendent  implied  authority  to  determine  what  are  extras,' 
and  his  certificate  is  conclusive  upon  the  parties.* 

Lewis  V,  Yagel  (Supreme  Ct),  28  N.  tained  by  persons  mutually  chosen,  if 

Y.  Supp.  833;  77  Hun  (N.  Y.)  337-  such  valuation  has  not  been  actually 

1.  Where  the  contractor  did  certain  made,  the  plaintiff,  in  an  action  upon 
work  at  the  oral  request  of  the  owner,  a  quantum  meruit,  may  give  other  evi- 
and  upon  his  promise  to  pay  for  it,  and  dence  of  the  value  of  the  work.  Baker 
other  work  upon  his  oral  request  only,  v.  Herty,  i  Cranch  (C.  C.)  249.  But  a 
it  was  held  that  there  was  evidence  of  provision  in  a  building  contract  that 
a  waiver  of  the  requirement  as  to  writ-  disputes  with  respect  to  the  value  of 
ing  and  a  substitution  of  an  oral  con-  extra  work,  or  of  work  omitted  by 
tract  therefor,  resting  upon  sufficient  direction  of  the  owner,  should  be  de- 
consideration.  Bartlett  v.  Stanchfield,  termined  by  arbitrators,  is  no  bar  to  an 
148  Mass.  394.  And  see  Elgin  v.  Jos-  action  by  the  contractor  for  damages 
lyn,  36  111.  App.  301 ;  McLeod  v.  for  a  breach  of  contract  by  the  owner 
Genius,  31  Neb.  i.  in  refusing  to  allow  the  contractor  to 

A  departure  from  the  original  plan  do  the  work  contracted  for  and  letting 

with    the    consent    of    the   owner,  or  the  work  to  another.     Boyd  v.  Meig- 

notice  by  the  owner  to  the  contractor,  han,  48  N.  J.  L.  404. 

at  the  expiration  of  the  time,  tor  go  on  8.  Richards  v.  May,  10  Q^  B.  Div. 

and  complete  the  work,  has  been  held  400;  52  L.J.  Q^B.  272;  31  W.  R.  708. 

sufficient  waiver.     Close  i/.-  Clark  (C.  4.  Richards  v,  M&yf  10  Q^  B.  Div. 

PL),  9  N.  Y.  Supp.  538.     And  see  Ho-  400;  52  L.  J.  C^^  B.  272 ;  31  W.  R.  708 ; 

gan  V,  Burton  (Supreme  Ct.),  7  N.  Y.  Lepthorne  v.  St.   Aubyn,  i  C.   &  E. 

Supp.  722.  486;  Goodyear  v.  Weymouth,  i  H.  & 

3.  Shaw  V,  First  Baptist  Church,  44  R.  67;  35  L.  J.  C.  P.  12;  Swift  v.  State, 

Minn.  22.    And  see  Rude  v.  Mitchell,  89  N.  Y.  52.    But  see  Dubois  v.  Dela- 

97  Mo.  365.  ware,  etc..  Canal   Co.,  12   Wend.   (N. 

The  certificate  must  be  provided  or  a  Y.)  334. 

good  reason  for  not  procuring  it  shown.  The  plaintiffs  contracted  to  execute 

Mills  V,  Weeks,  21  111.  561.  for  the  defendants  specified  works,  and 

Until  the  value  of  the  work  has  been  also  all  such  additional  works  as  should 

ascertained  by  the  superintendent,  no  be  deemed   necessary  by  the  defend- 

action   for  its  value  is    maintainable,  ants*    principal  or    resident  engineer. 

West  wood   V,   Secretary  of  State   for  The    contract  deed   provided  that  no 

India,  7  L.  T.  N.  S.  736 ;  1 1  W.  R.  261.  extra  works  should  be  made  without  an 

In  an  action  for  services  rendered,  order  in  writing,  signed  by  the  princi- 

the  issue  was  whether  the  work  was  pal  engineers  or  engineer,  or  by  the 

extra,  or  was  part  of  the  work  called  resident    engineer ;     that    such    extra 

for  by  a  contract  between  the.  parties,  works  should  be  valued  by  such  engi- 

It  was  held   that,  where  the  contract  neers  or  engineer,   having    regard  to 

called  for  a  certificate  from  the  defend-  the  schedule  of  prices  in  the  specifi- 

ant's  engineer  that  the  work  was  fully  cation,  and  that  the  decision  of  such 

completed,  absence  of  evidence  on  that  engineers  or  engineer  should  be  final 

point  would  not  affect  the  plaintiff's  as  to  the  value  of  such  extra  works; 

claim  for  extra  work,  where  the  de-  that    if   any    extra   works    should   be 

fendant  denied  any  liability  therefor,  ordered,  the   contractors  should  send 

Ohio,  etc.,  R.  Co.  v.  Crumbo,  4  Ind.  in  accounts  thereof  within  one  month; 

App.  456.  and  that  in  default  of  their  doing  so. 

Where  a  contract  provides  that  the  the  defendants  should  not  be  bound  to 

value  of  extra  work  should  be  ascer-  pay   for  them.     That  the  defendants 
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3.  Where  Independent  of  Contract. — A  contractor,  agreeing  to 
perform  certain  work  for  a  specified  sum,  cannot  recover  for 
increased  cost  as  extra  work,  upon  discovering  that  he  has  made  a 

mistake  in  his  estimate,  or  that  the  work  will  be  more  expensive 

than  he  has  anticipated.  The  hazards  of  the  undertaking  are 
assumed  voluntarily  by  him.*     No  recovery  can  be  had  for  extra 

should  not  be  bound  to  pay  for  any  "under  protest"  complete  the  work 
works,  except  upon  the  production  of  under  the  architect's  interpretation, 
a  certificate  signed  by  some  principal  leaving  the  contractor's  rights  as  to 
or  resident  engineer,  and  that  the  such  work  done  under  protest  open 
principal  engineers  or  engineer  for  the  without  impairment  until  after  the  full 
time  being  should  be  the  exclusive  completion  of  the  contract — the  con- 
judges  of  the  execution  of  the  works  tractor,  in  an  action,  based  on  the  sup- 
and  of  everything  connected  with  the  plemental  contract,  for  extra  work  done 
contract;  and  that  the  certificates  under  and  material  furnished,  is  not  bound 
their  or  his  hands  or  hand  should  be  by  the  architect's  decision  that  such 
binding  and  conclusive  on  both  parties,  work  and  material  were  required  bv 
It  was  held  that  the  engineers  having  the  plans  and  specifications.  Galveston 
given  a  certificate  for  the  extra  works,  i>.  Devlin  (Tex.  1892),  19S.W.  Rep.  395. 
the  defendants  were  precluded  from  Where  a  building  contract  provides 
setting  up,  as  defenses  to  the  action  for  that  the  work  shall  be  done  to  the 
the  price  of  the  extra  works,  that  the  satisfaction  of  the  architect,  and  that 
extra  works  had  not  been  ordered  in  any  dispute  as  to  claims  for  extra  work 
writing,  and  that  no  accounts  had  been  shall  be  referred  to  him.  it  is  error,  in 
sent  in  for  them,  as  required  by  the  an  action  by  the  builder  on  the  con- 
deed.  Connor  v.  Belfast  Water  ComVs,  tract,  to  refer  to  the  jury  such  questions 

5  Ir.  R.  C.  L.  55.  as  to  extra  work  and  the  performance 
On   a    building    contract,    whereby  of  the 'contract,  in  the  absence  of  evi- 

additions  and   alterations  were  not  to  dence  of  fraud,  or  if  the  question  of 

avoid    it,  but    to    be    allowed  for  at  fraud  is    not  submitted  to   the    jury, 

amounts  to  be  named  by  the  employ-  Guthat  v.  Gow,  95  Mich.  527. 

er's  surveyor,  the  contract  being  made  Where  a  building  contract  provides 

up  of  a  tender  framed  on  quantities  that  all  estimates  of  extra  material  and 

calculated  by  the  surveyor,  and  specifi-  labor  furnished  and  performed  by  the 

cations  referred  to  them,  and  signed  by  contractor  shall  be  estimated  by  the 

the  builder  alone,  it  was  held  that  the  architect,  and  that  the  estimate  shall 

builder,  having  completed    the    work  be  binding  on  the  parties,  it  is  a  fraud 

and  claimed  payment  under  the  con-  on  the  contractor  if  the  architect  does 

tract,  could  not  claim  for  work  as  ex-  not  make  a  fair  allowance  for  the  extra 

cess  of  the  quantities  on  which  it  was  work  and  material,  and  makes  an  esti- 

based,  nor  for  any  additions  or  altera-  mate  for  which  there  is  no  substantial 

tions  beyond  the  amount  allowed   by  basis,  and  in  such  case  the  contractor 

the  surveyor.    Coker  v.  Young,  a  F.  is  not  bound  by  the  estimate.     Ander- 

6  F.  98.  son  V,  Imhoff,  34  Neb.  335. 

Where  a  city  lets  a  contract  for  the  But  where    the    architect   baa,  un- 

erection  of  a  building,  containing  a  pro-  known   to  the  contractor,  guarantied 

vision  that,  in  case  of  any  dispute  be-  the  owner  that  the  cost  of  the  building 

tween  the  architect  and  the  contractor  should   not  exceed  a  certain  sum,  his 

as  to  the   meaning  of  the  plans  and  decision  as  to  what  are  extras  is  not 

specifications,  or  as  to  what  is  extra  binding  on  the  contractor.    Kfmberley 

work,  the  same  shall  be  decided  by  the  v.  Dick,  25  L.  T.  N.  S.  476;  20  W.  R. 

architect,    and    his   decision   shall   be  49;  41    L.  J.  Ch.  38;  L.  R.,  13  Eq.  i. 

final;  but  afterward,  on  disputes  aris-  And  see  Kemp  v.  Rose,  4  ]ur.  N.  S.  919. 

ing,  the  city   makes  a    supplemental  *      1.    Cannon   t'.   Wildman,  28  Conn, 

contract,   which,  though    making  the  472 ;   Boyle  v.  Agawam  Canal  Co.,  22 

architect  the  final  interpreter  of  the  Pick,  (l^ass.)  381;   33  Am.  Dec.  749; 

plans  and  specifications,  provides  that.  Ambler  v.   Phillips,  132    Pa.   St  167. 

in   the  event  of  a  difference  between  And  see  Devlin  v.  New  York,  4  Duer 

him  and  the  contractor,  the  latter  shall  (N.  Y.)  337 ;   Shipman   v.  District  of 
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Columbia,  i8  Ct.  of  CI.  291.  In  Love-  letting  it  out  at  the  i^outh  of  the  har- 
lock  V.  King,  i  M.  &  Rob.  60,  Lord  bor,  so  as  to  be  carried  down  the  river. 
Tenterden  said:  **The  perKon  intend-  The  corporation  employed  the plaintiiT 
ing  to  make  alterations  generally  con-  to  excavate  and  remove  certain  esti- 
sults  the  person  whom  he  intends  to  mated  quantities  of  earth  down  the 
employ,'  and  ascertains  from  him  the  river  at  certain  prices,  the  contract 
expense  of  the  undertaking,  and  it  (not  noticing  the  scouring  process) 
will  very  frequently  depend  on  this  es-  providing  only  for  extra  work  ordered 
timate  whether  he  proceeds  or  not.  It  by  the  engineer  of  the  plaintiff  in  writ- 
is  therefore  a  great  hardship  upon  him  ing.  In  consequence  of  the  cleansing, 
if  he  is  to  lose  the  protection  of  this  es-  which  was  continued  while  the  plain- 
timate,  unless  he  fully  understands  that  tiff  was  engaged  in  the  work,  the  quan- 
such  consequences  will  follow  and  as^  tity  of  soil  he  had  to  remove  was  vastly 
sents  to  them.  In  many  cases  he  will  increased  by  great  deposits  of  mud. 
be  completely  ignorant  whether  the  The  plaintiff  applied  for  and  was  re- 
particular  alterations  suggested  will  fused  any  additional  remuneration,  and 
produce  an  increase  of  labor  and  ex-  after  the  work  was  completed  sued  the 
penditure,  and  I  do  not  think  that  the  corporation  for  compensation,  but  the 
mere  fact  of  assenting  to  them  ought  case  of  the  plaintiff,  as  stated  at  the 
to  deprive  him  of  the  protection  of  his  trial,  did  not  show  that  the  mode  of 
contract.*'  cleansing  adopted  by  the  corporation 

Under  a  contract  to  excavate  "solid  was  unusual  or  unreasonable,  and,  on 

rock"    at  so    much    a  foot,   no  extra  the  contrary,  it  appeared  rather  to  be  a 

charge    can    be   made   for  Hint   rock,  proper  mode  of  carrying  out  the  pow- 

though  it  costs  four  or  five  times  more  ers  of  the  act.     It  was  held  that,  as  it 

to  excavate  than  limestone,  there  being  did   not  appear  that  the  process  was 

no  evidence  of  usage  attaching  to  the  unlawful  or  wrongful,  it  was  no  cause 

terms  used  in  any  other  than  their  or-  of  action.     Rigby  v.  Bristol,  39  L.  J. 

dinary  sense.     Fruin  v.  Crystal  R.  Co.,  Exch.  359. 

89  Mo.  397.    And  where  the  contractor  A   agreed  to  build  a  house   for   B, 

undertook  ^to  furnish  at  his  own  ex-  who  prepared   a   specification,   which 

pense  all  necessary  material  and  labor,  contained    particulars  of  the  different 

and  excavate  and  build  "a  certain  sewer,  portions  of  the  work.     Under  the  head 

and  the  specifications  provided  that  he  of  '*  Carpenter  and  joiner,"  there  were 

should  make  all  necessary  excavations  specified  the  scantling  of  the  joists  for 

in  such  directions  and  of  such  width  the  different  floors,  the  rafters,  ridge 

and  depth  as  should  be  necessary,   it  and  wall,  but  no  mention  was  made  of 

was  held  that  the  fact  that  part  of  the  the  flooring.     The  specification  stated 

excavation    was   through   rock   would  that  **  the  whole  of  the  materials  men- 

not  entitle  him  to  extra  compensation,  tioned  or  otherwise  in  the  foregoing  par- 

thoughneitherparty  contemplated  that  ticulars,  necessary  for  the  completion 

rock  would  be  met,  and  parol  evidence  of  the  work,  must  be  provided  by  the 

of    that    fact  was  inadmissible.     Mc-  contractor."    At  the  foot  of  the  speci- 

Cauley  v,  Des  Moines,  83  Iowa  212.  fication,    A    signed    a    memorandum, 

In  an  action  for  the  price  of  cut  stone  whereby  he  agreed  with  B  **  to  do  all 
furnished  for  a  depot,  it  appeared  that  the  works  of  every  kind  mentioned 
the  plaintiffs  had  agreed  to  furnish  and  contained  in  the  foregoing  particu- 
stone  for  the  depot,  •*  agreeable  to  lars,  according,  in  every  respect,  to  the 
drawings  and  specifications  bearing  drawings  furnished,  orlto  be  furnished, 
same  date  herewith,"  drawn  and  pre-  for  £1,100.  The  house  to  be  completed, 
pared  by  £.,  architect,  and  signed  by  and  fit  for  occupation,  by  the  ist  of 
the  contracting  parties.  There  was  a  August,  1858."  A  prepared  the  floor- 
drawing,  stamped  with  the  name  of  the  ing  boards,  brought  them  to  the  prem- 
architect  and  signed  by  the  plaintiffs,  ises,  and  planed  and  fitted  them  to  the 
showing  the  tower  of  the  depot,  the  several  rooms,  but  refused  to  lay  them 
stone  for  which,  they  claimed,  was  ex-  down  without  extra  payment,  because 
tra.  It  was  held  that  the  burden  was  the  flooring  was  not  mentioned  in  the 
on  plaintiffs  to  show  that  such  stone  specification,  whereupon  B  put  an  end 
was  extra.  Chicago,  etc.,  R.  Co.  v.  to  the  contract,  took  possession  of  the 
Thomlinson,  33  111.  App.  388.  works,  and,  proceeding  to  complete  the 

An  act  empowered  a  corporation  to  building,  used   the  flooring  boards  so 

scour  an  inland  harbor,  and  they  did  prepared  and  fitted  by  B.     It  was  held, 

so  by  taking  up  the  mud  in  barges,  and  first,  that  A  was  not  entitled  to  recover 

969 


Extra  Work.  WORKING  C0NTRACTS,lnd»pndmit9i(kmtnai. 

work  voluntarily  done  without  consulting  the  owner.*  If  extra 
work  is  done,  however,  independent  of  the  original  contract,  and 
is  ordered  and  accepted  by  the  employer,  the  contractor  can 
recover  therefor,  upon  a  quantum  meruit,^  but  where  the  changes 

• 

for  the  flooring  as  an  extra,  because  it  labor,"  where  the  plans  are  altered  br 

was  included  in  the  contract,  though  the  owner;  and  the  fact  that,  but  foV 

not    mentioned    in    the    specification,  extra  plumbing  ordered  by  the  owner, 

Williams  v.  Fitzmaurice,  3  H.  &  N.  844.  the  building  would  not  have  been  well 

Under  a  contract  for  construction  of  plumbed,  will    not  defeat    the  claim, 

a  ditch  at  sixteen  cents  **  per  cubic  yard  Cassidy  f.  Fontham  (C,  PI.),  14  N.  Y. 

of  earth  or  gravel  necessarily  moved,"  Supp.  151. 

except  a  portion  between  certain  points,  A  subcontractor  suing  an  employer 
M'hich  is  to  be  at  eighteen  cents  per  for  work  extra  to  the  original  contract, 
cubic  yard,  extra  compensation  cannot  must  put  in  that  contract,  if  in  writ- 
be  recovered  on  the  ground  that  **  ce-  ing,  and  also  prove  a  separate  and  dis- 
ment  gravel"  or  hard  pan  was  found  tinct  contract  with  the  employer  to  do 
between  those  points,  and  was  not  con-  the  work  sued  for.  Eccles  v.  Southern, 
templated  by  the  parties  in  fixing  the  3  F.  &  F.  142. 

price.  Wilkin  r.  Ellensburg  Water  Co.,  A  subcontractor  cannot  recover  from 

I  Wash.  236.  the  owners  of  the  building  for  work 

1.  Hort  V,  Norton,  i  McCord  (S.  and  labor  performed  in  replacing  work 
Car.)  23;  Murphy  v.  U.  S.,  13  Ct.  of  rejected  by  the  architect,  where  the 
CI.  372.  original  contract  provided  that  all  de- 

Where  extra  work  and  material  are  fective  work  should  be  replaced,  and 

voluntarily   furnished   by   contractors,  there  was  no  promise  to  pay  for  such 

with    knowledge    that    the    payment  work.     Fire  Proof  Bldg.  Co.  v.  First 

therefor  must  depend  upon  the  action  Nat.  Bank,  54  N.  Y.  Super.  Ct.  511. 

of    Congress,    they    cannot    recover,  In  an  action  to  recover  for  extra  work 

though  the  extra  work  may  embellish  in  erecting  a  building,  where  the  evi- 

and  improve  a  government   building,  dence  is  conflicting,  the  court  on  ap- 

Merchants'  Exchange  Co.  z\  U.  S.,  15  peal   will    not  disturb   the  judgment 

Ct.  of  CI.  270.  Thurber  v.  Anderson,  35  111.  A  pp.  628. 

2.  Dubois  V.  Delaware,  etc..  Canal  A  contract  for  the  construction  of  a 
Co.,  12  Wend.  (N.  Y.)  334;  McCor-  building  by  the  plaintiff  for  the  de- 
mick  V.  Connoly,  3  Bay  (S.  Car.)  401;  fendant  did  not  refer  to  any  plans  as 
Mowry  v.  Starbuck,  4  Cal.  274;  De-  having  been  drawn  or  prepared  at  the 
Boom  V.  Priestly,  i  Cal.  3o6 ;  Escott  v.  date  of  the  contract,  and  the  plaintiff 
White,  10  Bush  (Ky.)  169;  Hasbrouck  claimed  that  the  contract  contemplated 
V,  Milwaukee,  21  Wis.  217;  Andrews  the  erection  of  a  two-story  building 
V.  Lawrence,  19  C.  B.  N.  S.  768;  115  E.  instead  of  the  three-story  one  actually 
C.  L.  768.  And  see  Hellwig  v.  Blumen-  built,  and  that  he  was  consequently  en- 
berg  (Supreme  Ct.),  7  N.  Y.  Supp.  746.  titled  to  additional  compensation.    It 

The  employer  will  be  liable  for  the  was   held,  on  the  defendant's  denying 

reasonable  worth  of  extra  work  ordered  such  claim,  that  evidence  was  admissi- 

by  him.     Donlin  v.  Daegling,  80  111.  ble  of  the  facts  existing  at  the  time  of 

608.     But  not  if  the  extra  work  results  the  contract,  and  the  circumstances  of 

in  the  work  being  done,  not  better  than  the  parties,  and  of  the  building.  Doane 

the  contract  calls  for,  but  better  than  College  v,  Lanham,  26  Neb.  421. 

it   otherwise  would   have  been   done.  In  Muckle  v.  Moore,  134  Pa.  St.  608, 

Kinsley  v.  Charnley,  33  111.  App.  553.  the  question  was  said  to  be  one  for  the 

Where,  by  reason  of  failure  to  com-  jury, 

plete  a  building,  a  balance  of  the  money  A  contractor  agreed  with  an  incor- 

to  be  paid  for  its  construction  is  not  porated  company  to  do  certain  works, 

recoverable,    the  contractor  may   still  the  contract  being  under  seal.     In  this 

recover    the   reasonable  value  of  any  contract  there  was  a  stipulation  that  if 

extra  work.    Griffin  v.  Miner,  54  N.  the  company  should  think  proper  at 

Y.  Super.  Ct.  46.  any  time  to  make  any  addition  to  the 

The  claim  for  extras  is  not  defeated  original  work,  the  company  should  be 
by  a  clause  in  the  contract  binding  the  at  liberty  to  do  so  on  giving  the  con- 
contractor  to  ^*  furnish  all  materials  and  tractor  written  instructions    for   that 
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are  proposed  by  the  contractor,  he  should  notify  the  employer  if 
they  will  be  attended  with  any  increased  cost,  and  if  this  is  not 
done,  the  employer  has  a  right  to  infer  that  there  will  be  no 
increase  in  the  expense.*  The  original  contract  should  be  offered 
in  evidence  to  show  that  the  work  was  not  included  therein.* 
4.  When  Impliedly  Authorized. — Extra  work  may  be  impliedly 
authorized,  as  where  it  is  done  under  the  eye  of  the  owner,  and 
to  such  an  extent  that  he  must  perceive  necessarily  that  it  cannot 
be  done  possibly  at  the  contract  price,*  but,  in  order  to  make  him 
liable  on  the  ground  of  such  approval  or  assent,  he  must  be 


purpose,  signed   hy   the    principal  or    change,  it  is  the  duty  of  the  contractor 


assistant  engineer.  A  verbal  arrange 
nient  was  afterward  made  by  the  prin- 
cipal engineer  for  the  execution  of  cer- 
tain extension  works,  allowing  for  a 
variance  in  the  prices,  but  stipulating 
that,  with  the  exception  of  that  vari- 
ance, all  the  provisions  of  the  contract 
should  be  considered  as  applicable  to 
the  extension  works.    This  work  was 


to  notify  the  other  party  that  he  cannot 
make  the  substitution  for  the  contract 
price.  But  where  a  change  is  ordered 
which  must  necessarily  cause  increased 
expense,  no  such  notice  is  necessary. 
Gibbons  v.  U.  S.,  15  Ct.  of  CI.  174. 

A  person  who  contracted  to  con- 
struct a  canal  cannot  recover  as  for 
extra  work  on  account  of  changes  in 


executed  by  the  contractor  under  this  the  specifications  and  mode  of  con- 
arrangement.  It  was  held  that  he  could  struction,  where  he  made  no  protest  or 
not  afterward  reject  the  terms  of  the  claim  for  extra  compensation  at  the 
contract  and  claim  remuneration  for  time  such  changes  were  made.  Price 
the  work  as  upon  a  quantum  meruit^  v.  Kearney  Canal,  etc.,  Co.,  29  Neb.  33. 
nor  could  he  ask  in  equity  for  accounts  Where  it  was  stipulated  between  A 
to  be  taken,  independently  of  the  con-  and  B  that  a  house  should  not  cost 
tract.  Ranger  v.  Great  Western  R.  more  than  .four  hundred  dollars,  and, 
Co.,  5  H.  L.  Cas.  72.  after  the  work  was  commenced,  A 
Where  it  is  impossible  to  determine  made  a  calculation,  and  proposed  to  B 
what  are  the  rights  of  the  parties  to  a  to  put  extra  work  upon  the  house, 
building  contract,  or  whether  the  work  which  would  make  the  whole  building 
performed    by    the    contractor    came  cost  not  over  five  or  six  hundred  dol- 


within,  or  was  in  excess  of,  the  obliga- 
tions of  his  contract,  the  presumption 
of  law  is  that  it  was  required  by  the 
contract.  Crocker  v.  U.  S.,  21  Ct.  of 
CI.  255. 

1.  Jones  V,  Woodbury,  11   B.  Mon. 
(Kv.)  167. 


lars,  it  was  held  that  this  amounted  to 
an  agreement  that  if  B  would  permit 
the  extra  work  to  be  put  on  the  house, 
A  would  not  charge  more  than  six 
hundred  dollars  for  the  entire  work. 
Britney  v.  Bolding,  28  Miss.  53. 
2.  Eccles  V.  Southern,  3  F.  &  F.  142. 


6ne  contracting  for  the  building  of  In  Cook  County  v.  Harms,  10  111.  App. 

a  house  will  not  be  liable  to  pay  addi-  24,  the  plaintiff  began  work   under  a 

tional   compensation   for  extra  work,  building  contract  containing   a  provi- 

merely   on  proof  that   he  ordered  it,  sion  for  pay  for  extra  work  caused  by  a 

that  it  was  done,  an4  that  he  accepted  change  of  plan.     After  the  work  was 

the  work  when  completed,   Collyer  v.  begun  another  plan  was  adopted,  in  ac- 

Collins,  17   Abb.  Pr.  (N.  Y.  Supreme  cordance   with   which    the  work   was 

Ct.)   467;  unless  he  be  informed,  or  finished.     Upon   a  suit,    the    question 

must  be  aware,  necessarily,  from   the  was  as  to   whether  the  original  con- 


nature  of  the  work,  that  the  alteration 
will  increase  the  expense.  Lovelock  x\ 
King,  I  M.  &  Rob.  60.  And  see  Simp- 
son v.  New  York,  etc.,  R.  Co.,  51  N. 
Y.  Super.  Ct.  419. 

Where  a  change  in  contract  work  is 
ordered  amid  circumstances  which  im- 
ply or  warrant  the  belief  that  no  addi- 
tional  expense  will    result    from  the 


tract  was  rescinded.  It  was  held  that 
this  was  ^  question  for  the  jury ;  that 
the  contract  should  have  been  produced 
at  the  trial;  and  that  it  was  error  to 
allow  the  plaintiff  to  state  what  work 
was  within  its  terms. 

3.  Lovelock  x).  King,  i  M.  &  Rob.  60; 
Bartholomew  v.  Jackson,  20  Johns.  (N. 
Y.)  28;  II  Am.  Dec.  237. 
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apprised  from  the  nature  of  the  work  that  it  will  be  attended 
with  increased  cost.^ 

6.  Necessary  Extra  Work. — Where  the  extca  work  is  abso- 
lutely necessary  to  the  prosecution  of  the  undertaking,*  or  is 
rendered  necessary  by  the  failure  of  the  employer  to  perform 

his  portion  of  the  agreement,'  or  results  from  an  error  of  the 
superintendent  under  whose  direction  the  work  is  being  done,* 

A  party  cannot  recover  for  extra  equity  would  not  afford  relief  there- 
work  or  better  materials  than  those  from.  Owens  v,  Butler  County,  40 
specified  in  his  contract,  if  he  had  not  Iowa  190. 

the  authority  of  the  other  party  there-  8.  For    any  additional    expense  in- 

for.     But  in  a  suit  against  the  govern-  curred    in   consequence  of  the  party 

ment,  such  authority  will  be  implied  being  obliged  to  do  the   work  under 

where  the  officers  of  the  quartermaster  disadvantageous  circumstances,  occa- 

department,  charged  with  the  supervi-  sioned  by  the  opposite  party,  he  is  en- 

sion  of  the  work,  saw  and  knew  of  the  titled  to  an  allowance.    Dubois  v.  Dela- 

extra  work  in  time  to  object  and  stop  ware,  etc.,  Canal   Co.,  4   Wend.    (N. 

it,  but,  instead  of  doing  so,  received  and  Y.)  285. 

accepted  the  benefit  of  it  for  the  gov-  Where  the  defendant,  in  a  contract 
ernment ;  and  where  charges  ordered  by  the  plaintiff  to  build  for  him  an  ex- 
by  them  necessarily  imply  an  increased  tension  to  a  water  tower,  agreed  to 
price,  the  contractor  may  recover  maintain  the  water  at  any  height  de- 
therefor.  Cooper  v.  U.  S.,  0  Ct.  of  CI.  sired  for  the  convenience  of  the  work- 
199.  men,  but  failed  to  do  so,  whereby  it 
I.Jones  V,  Woodbury,  11  B.  Mon.  becamenecessary  for  the  plaintiff  either 
(Ky.)  172.  to  erect  scaffolding  or  to  abandon  the 
2.  As  where,  in  the  construction  of  work,  the  plaintiff  might  erect  the  scaf- 
a  tunnel,  rock  should  fall  from  the  folding,  even  against  defendant's  will, 
roof,  or  it  should  become  necessary  to  and  recover  therefor  as  for  extra  work, 
remove  dangerous  rock  outside  the  Nason  Mfg.  Co.  v.  Stephens  (Supreme 
lines  of  the  tunnel.  Seymour  v.  Long  Ct.),  3  N.  Y.  Supp.  303. 
Dock  Co.,  20  N.  ].  £q.  396.  See  Voor-  Where  extra  work  in  laying  the  foun- 
his  V,  New  York,  62  N.  Y.  498.  dations  of  a  building  was  made  neces- 
Extra  excavations  for  foundations,  sary  by  the  failure  of  the  employer  to 
caused  by  peculiarities  in  the  soil,  un-  properly  grade  the  location  as  required 
known  to  either  the  plaintiff  or  defend-  by  the  contract,  the  contractor  will  be 
ant  at  the  time  the  contract  was  signed,  entitled  to  recover  from  the  owner  for 
constitute  extra  work.  Anderson  v.  such  extra  work.  Becker  v.  National 
Meislahn,  12  Daly  (N.  Y.)  149.  Com-  Prohibition  Park  Co.,  69  Hun  (N.Y.)55. 
pare  Gustaveson  v.  McGay,  12  Daly  4.  The  superintendent  is  the  special 
(N.  Y.)  423.  agent  of  the  employer,  and  if  measure- 
Where  a  contractor,  under  a  contract  ments  and  calculations  made  by  him 
made  with  a  city  for  grading  and  pav-  are  not  correct,  and  extra  and  unnecet- 
ing  an  avenue,  finds  it  necessary,  in  sary  work  and  expenditure  should  re- 
order to  so  grade  and  pave  the  street,  suit,  the  loss  should  not  fall  on  the  con- 
to  do  certain  extra  work  and  to  furnish  tractor,  but  on  the  employer.  Seymour 
extra  materials  not  expressed  in  his  v.  Long  Dock  Co.,  20  N.  J.  Eq.  396. 
contract,  he  can  recover  from  the  city  Where  a  government  contract  pro- 
for  the  value  of  such  work.  Riley  v.  vides  that  the  work  done  and  the 
Brooklyn,  56  Barb.  (N.  Y.)  559.  materials  furnished  shall  be  subject  to 
In  an  action  upon  a  contract  for  the  inspection  of  a  certain  officer,  who 
building  a  bridge,  the  plaintiff  sought  shall  have  full  power  to  reject  any 
to  recover  for  extra  expenditure  occa-  work  or  materials  which  in  his  opinion 
sioned  by  the  necessity  for  the  use  of  do  not  conform  to  the  plans  and  speci- 
cofferdams,  not  contemplated  by  either  fications  of  the  contract,  the  contractor 
of  the  parties  to  the  contract  at  the  can  have  no  extra  claim  against  the 
time  it  was  entered  into.  It  was  held  government  for  work  done  and  mate- 
that  the  rights  of  the  parties  should  be  rials  furnished  under  the  requirements 
determined  by  the  contract,  and   that  of  such  officer,  or  for  delay  in  the  work 
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or  from  a  change  in  the  plans,  the  contractor  may  recover  there- 
for.i 

6.  EfliMt  on  Contract. — Additions  and  alterations  do  not  amount 
to  a  waiver  of  the  contract,  unless  it  be  abandoned  so  entirely 
that  It  is  impossible  to  trace  it  and  say  to  what  part  of  the  work 
it  shall  be  applied.^ 

7.  Kate  of  Kemnneration.  —  The  rate  of  charge  for  the  extra 
work  should  be  governed  by  the  prices  fixed  in  the  original  con- 
tract,  in  so  far,  at  least,  as  they  can  be  made  to  apply ; '  but  if 
the  extra  work  is  of  such  a  character  that  its  value  cannot  be 
fixed  by  the  prices  agreed  to  be  paid  in.  the  contract,  a  different 
rule  will  prevail,  and  the  recovery  will  be  according  to  its  value.* 

caused  hy  such  requirements,  where  tain  plumbing  for  a  certain  sum,  no 
the  officer  made  his  requirements  in  mention  being  made  of  double  plumb- 
good  faith,  in  order  to  compel  the  eze-  ing,  but  the  contract  providing  that 
cution  of  the  contract  as  he  under-  the  defendant  might  require  any  alter- 
stood  it,  and  the  contractor  failed  to  ation  in,  or  addition  to,  the  contract, 
make,  at  the  time,  any  claim  for  extra  the  reasonable  valuation  thereof  to  be 
compensation  for  work  or  material  added  or  deducted,  as  the  case  might 
which  he  now  insists  were  outside  of  be.  The  parties  had  made  another  con- 
the  contract.  Bowe  v,  U.  S.,  4a  Fed.  tract  previously,  which  had  been  sur- 
Rep.  761.  rendered,  by  which  the  plaintiff  was  to 
Befeetlye  Flani. — The  owner  is  liable  have  three  hundred  dollars  extra  for 
for  alterations  rendered  necessary  by  every  house  in  which  double  plumb - 
defective  plans.  Erskine  v,  Johnson,  ing  should  be  ordered.  It  was  held 
23  Neb.  361.  that  the  plaintiff  could  recover  an  ex- 

1.  Wood  V.  Ft.  Wayne,  119  U.  S.  313.  tra  sum  for  double  plumbing  ordered 

2.  It  is  held  still  to  exist,  and  to  be  by  the  defendant,  and,  in  the  absence 
binding  on  the  parties  as  far  as  it  can  of  other  proof,  the  reasonable  value  of 
be  followed.  Mc Kinney  v.  Springer,  such  extra  work  might  be  taken  to  be 
3lnd.  59;  54  Am.  Dec.  470.  And  see  the  amount  iixed  by  the  parties  in 
Pattison  v.  Lucklev,  L.  R.,  10  Exch.330 ;  their  former  agreement. 

44  L.  J.  Exch.  180;"  33  L.  T.360;  34  W.  Where   by  the  terms  of  a  building 

R.  324.  contract  extra  work  is  to  be  estimated 

8.  Jones  v.  Woodbury,   11    B.  Mon.  in   proportion   to    the  contract    price 

(Ky.)  167;  White  v.  Oliver,  36  Me.  93;  of  the   entire  work,  evidence  of    the 

Sullivan  v.  Sing  Sing,  133  N.  Y.  3^;  reasonable  value  of  the  extra  work  is 

Clark  V.   New  York,  4   N.   Y.    330;  not  admissible.      Eigemann   v.  Posey 

Chicago,  etc.,  R.  Co.  v.  Vosburgh,  45  County,  83  Ind.  413. 

111.  311.  And  see  McKinney  v.  Spring-  In   McCormick  v.   Connoly,  3    Bay 

er,  3  Ind.  59;  54  Am.  Dec.  470.  (S.  Car.)  401,  it  was  held  that  extras 

The  measure  of  compensation  should  should  be  paid  for  at  a  reasonable  valu- 

be  graduated  by  the  terms  of  the  con-  ation.  And  see  Elgin  x;.  Toslyn,  136  111. 

tract  so  far  as  the  work  can  be  traced  525,  where  it  was  held  that  although  a 

under  it.     DeBoom  v.  Priestly,  i  Cal.  contract  provides  that  extra  work  is  to 

306.  be  paid  for  according  to  a  schedule  of 

Where  work  is  done  under  a  special  prices  fixed  therein  for  extra  work  of  a 

contract,  at  estimated  prices,  and  there  different  character  from  that  specified, 

is  a  deviation  from  the  original  plan  by  the  contractor  will   be   entitled   to  be 

the  consent  of  the  parties,  the  estimate  paid  what  it  is  shown  to  be  reasonably 

is  to  be  the  rule  of  payment  as  far  as  worth. 

the  special  contract  can  be  traced,  and,  4.  Chicago,  etc.,  R.  Co.  r.  Vosburgti, 

for   the   extra   labor,  the  party  is  en-  45  111.  311. 

titled  to  his  quantum  meruit.     Dubois  Where  a  contractor  was  directed  to 

V.  Delaware,  etc..  Canal  Co.,  4  Wend,  sink  the  foundations  of  a  certain  build- 

(N.  Y.)  385.  ing  three  feet  deeper  than  the  depth 

In  McSorley  v.  Prague,  137  N.  Y.  agreed  on  in  the  contract  between  him- 

546,  the  plaintiff  contracted  to  do  cer-  self  and   the    United    States^  and,  in 
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EX.  ASBITBATIOH. — Where  the  parties  to  a  working  contract 
agree  to  submit  all  matters  in  dispute  to  the  architect  or  engineer 
and  to  be  bound  by  his  decision,  the  general  rules  applicable  to 
arbitration  apply,*  and  his  decision,  in  the  absence  of  fraud,  is 
final.*  But  the  arbitrator  must  be  disinterested,  and  where  an 
architect,  to  whom  it  is  agreed  to  submit  all  disputes  as  to  the 


answer  to  the  letter  of  the  defendant's    have  been  brought  on  the  special  agree- 


agent,  replied  that  the  additional  costs 
would  be  $1,350,  but  the  extra  work 
was  actually  done  at  a  cost  of  $160,  it 
was  held  that  he  was  entitled  to  re- 
cover only  the  actual  expense  and  a 
reasonable  profit  often  per  cent.  Mur- 
phy V.  U.  S.,  13  Ct.  of  CI.  373. 

Where  a  contract  authorizes  a  super- 
intendent to  order  alterations  and  ad- 


ment.     Mudd  v.  Mudd,   3    Har.   &  }. 
(Md.)  438. 

2.  St.  Paul,  etc.,  R.  Co.  v.  Bradbury, 
42  Minn.  222 ;  Langdon  v,  Northfield, 
42  Minn.  464;  Smith  t*.  Boston,  etc.,  R. 
Co.,  36  N.  H.  458;  Snell  v.  Brow,  71 
111.  134;  Sweet  V,  Morrison,  116  N.  Y. 
10;  Wright  v.  Meyer  (Tex.  Civ.  App. 
1894),  25  S.  W.  Rep.  1 1 22;  Blakenship 


ditions  to  the  building,  provided  that  ?'.  Adkins,  12  Tex.  536:  Price  v.  Chi- 

he  agree  beforehand  upon   the  price,  cago,  etc.,  R.  Co.,  38  Fed.  Rep.  304; 

and  he  orders  some,  for  which  he  makes  Wood  v.  Chicago,  etc.,  R.  Co.,  39  Fed. 

an  estimate,  but  the  contractors  refuse  Rep.  52 ;    Lewis  v.  Chicago,  etc.,    R. 

to  make  them  for  that  price,  offering,  Co.,  49  Fed.  Rep.  708;   O'Donnell  v. 

however,  to  make  them  for  their  actual  Forrest,  44  La.  Ann.  845 ;  Ross  v.  Mc- 

cost,  if  be  allows  them  to  proceed  in  Arthur,  85  Iowa  203;    Hot  Springs  R. 

that  understanding,  they  may  recover  Co.  v.  Maher,  48  Ark.  522;  Gutlbault  v. 

therefor.     Merchants' Exchange  Co.  v.  McGreevy,  18  Can.  Supreme  Ct.  609; 

U.  S.,  15  Ct.  of  CI.  270.  Stevenson  v,  Watson,  4  C.  P.  Div.  148 ; 

1.  See  Arbitration,  vol.  i,  p.  646;  TuUis  v.  Jacson  (1892),  3  Ch.  441. 

O'Reilly  v.  Kerns,  52  Pa.  St.  214;  Rey-  The  architect  or  superintendent,  in 

nolds  V.  Caldwell,  51  Pa.  St.  298;  Oak-  granting  or  refusing  the  certificates  of 

wood  Retreat  Assoc,  v.  Rathborne,  65  approval,  or  in  estimating  and  classify- 

Wis.  177.  ing  the  work,  acts  as  an  arbitrator,  and 

Where  there  is  an  agreement  to  re-  his  decision,  in  the  absence  of  fraud  or 

fer  a  question  of  amount  due  for  work  gross  error,  is  conclusive.     See  supra^ 

to  an  engineer,  and  to  exclude  the  juris-  this  title.  Certificates  of  Approval  ^_KTi<^ 

diction  of  the  ordinary  tribunals  till  ~                           ~ 
an  award  shall  be  made  by  him,  it  will 
be  valid.     Scott  v.  Liverpool  Corp.,  4 
}ur.  N.  S.  402;  27  L.  }.  Ch.641. 

A  clause  in  a  building  contract  pro- 
viding that  the  valuations,  certificates, 
orders,  and  awards  of  the  arbitrator  ap- 
pointed thereunder  should  be  final  and 


infra,  this  title,  Payment  Upon  Esti' 
mate  or  Classification  of  Kngineer. 

Where  the  parties  to  a  contract  for 
the  construction  of  a  railroad  agreed 
to  submit  to  a  civil  engineer,  in  charge, 
disputes  as  to  the  meanine  of  the  con- 
tract, or  the  sufliciency  of  work  done 
under  it,  or  the  price  to  be  paid,  thev 
binding,  and  should  not  be  set  aside  for  are  bound  by  the  decision  of  such  engi- 
any  pretense,  charge,  suggestion,  or  in-  neer.  O'Donnell  v,  Henry,  44  La. 
sinuation  of  fraud,  collusion,  or  confed-  Ann.  845.  And  where  by  contract  an 
eracy,  is  not  obnoxious  to  public  policy,  award  of  the  architect  is  final,  and  is 
for,  in  the  absence  of  fraud  on  the  part  made  fairly  and  impartially,  the  court 
of  the  parties  to  the  contract,  it  was  will  not  relieve  against  it,  however 
competent  to  them  to  agree  not  to  severe  it  may  be  in  its  effect;  but  where 
raise  any  question  in  the  arbitrator,  the  arbitrator  is  found  guilty  of  unfair- 
Tullis  V,  }acson  (1892),  3  Ch.  441.  ness  or  partiality,  the  court  will  relieve 

Where  the  plaintifi*  agreed  with  the  against  his  award.  Ormes  v,  Beadel, 
defendant  to  build  him  a  house,  and  2  Gifi*.  166;  affirmed  30  L.  J.  Ch.  i; 
that  after  it  should  be  built,  they  should  9  W.  R.  25;  3  L.  T.  N.  S.  344. 
disagree  as  to  the  plaintiflPs  bill,  and  two  Under  a  contract  for  railroad  con- 
workmen  should  be  selected  to  value  struction  work,  making  the  decision  of 
the  work,  and  they  were  selected  and  the  chief  engineer  conclusive  as  to  any 
did  value  it,  the  court  refused  to  in-  dispute  between  the  parties,  and  pro- 
struct  the  jury  that  the  action  ought  to     Viding  that  such  decision  shall  be  in 
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value  of  work,  has  guarantied  the  owner,  unknown  to  the  con- 
tractor, that  the  total  cost  shall  not  exceed  a  specified  sum,  the 
contractor  is  not  bound  by  the  submission.^  Where  the  contract 
is  so  framed  as  to  make  the  reference  of  disputes  to  arbitration  a 
condition  precedent  to  recovery,  no  action  will  lie  by  a  contractor 
upon  a  claim  which  he  refuses  to  so  submit  ;*  but  the  employer 

the    nature    of  an    award,    it    is    not  Though  a  building  contract  provided 

necessary  that  the   engineer's  written  that  any  dispute  as  to  the  construction 

decision  be  signed  by  him  also  before  of  the  specifications  should  be  decided 

it   becomes    binding    on   the    parties,  by  the  architect,  his  letter  to  the  con- 

Malone  v,  Philadelphia,  etc.,  R.  Co.,  tractor,    at    a    time  when    there    had 

157  Pa.  St.  430.  been  no  dispute  as  to  the  specifications 

The  contract   under  which   the  de>  in  regard  to  the  mixing  of  the  plaster, 

fendant  undertook  to  erect  a  building  complaining  of  the  manner  in  which 

provided  that  any  disagreement  or  dif-  the  work  was  being  done,  and  direct- 

ference  between  the  owners  and  the  ing  him  to  follow  the  superintendent's 

contractor,  as  to  the  kind  or  quality  of  instructions,  does  not  authorize  him  to 

the  work  required,  should   be    deter-  follow  the  instructions  of  the  superin- 

mined  by  the  engineers  and  architects,  tendent  directing  a  mixture  of  plaster 

whose  decision  should  be  final  and  con-  inferior  to  that  fixed  by   the  specifi- 

clusive.   The  defendant  let  the  plaster-  cations.    Fitzgerald  v,  Moran,  141  N. 

ing  of  the    building  to  the  plaintiff,  Y.  419. 

under  a  contract  which  adopted,  as  Parol  Alteratton  of  Gontract. — Where 
between  them,  all  the  terms  and  re-  a  written  contract  for  railroad  con- 
quirements  of  the  original  contract.  It  struction  work  has  been  modified  ma- 
was  held  that  the  arbitration  clause  terially  by  a  subsequent  parol  agree- 
was  likewise  adopted,  and  the  plaintiff  ment,  a  decision  of  the  chief  engineer, 
thereby  waived  any  right  to  an  action  made  by  the  written  contract  the  final 
arising  out  of  disputes  as  to  the  quality  arbiter  of  disputes  between  the  parties, 
of  the  plastering,  except  his  action  on  cannot  stand  if  he  entirely  ignores  the 
the  architect's  award.  Brown  v.  Decker,  parol  agreement.  Malone  v.  Philadel- 
14a  Pa.  St.  640.  phia,  etc.,  R.  Co.,  157  Pa.  St.  430. 

But  the  decision  of  the  arbitrator  is  1.  A  building  contract  contained  a 

only  final  as  to  those  matters  agreed  clause  appointing  the    architect  arbi- 

to  be  submitted  to  him.    Thus,  where,  trator  in  respect  of  extra  works ;  the 

by  the  contract,  it  was  provided  that  if  architect  had   guarantied    to  his  em- 

any  dispute  or  difiference  should  arise  ployer,  unknown  to  the  builder,  that 

with  the  contractors  in  any  way  relat-  the   total   cost    should    not    exceed   a 

ing  to  the  contract,  or  if  any  question  specified  sum,  and  it  was  held  that  the 

should  arise  between  any  of  the  several  guaranty  was  a  material  fact  tending 

contractors  relating   to   the  proposed  to  influence  the  architect's    decision, 

building,  such  dispute,  difference,  or  and,  as  it  was  not  disclosed    to  the 

question  should  be  settled  by  the  archi-  builder,  he  was  not  bound  by  the  sub- 

tect,  whose  decision  should  be  absolute  mission  to  the  architect's  arbitration, 

and    final,  the  condition  was  held  to  and  the  court  would  perform  the  part 

apply  only  to  disputes  as  to  the  mode  of  arbitrator  in  the  matter.     Kimber- 

of  carrying  on  the  several  works,  and  ley  f.  Dick,  L.  R.,  13  Eq.  i ;  41  L.  T. 

not  to  differences  between  the  contract-  Ch.  38;   25   L.  T.  N.  S.  476;   20  w. 

ors  and   their  employers   as  to   their  R.  49. 

claim  for  extras.     Pashby  v,  Birming-  But  the    fact  that    an   engineer,  to 

ham,  18  C*  B.  2 ;  86  £.  C.  L.  2.  whose  decision  matters  in  dispute  are 

The  provision  of  a  railroad  contract  referred,  is  a  stockholder  in  the  rail- 

that  the  decision  of  the  engineer  shall  road,     is    immaterial.      Williams    v. 

be  final  and  conclusive  in  any  dispute  Chicago,  etc.,  R.  Co.,  112  Mo.  463. 

which  may  rise  between   the  parties  2.  Ball  v,  Doud  (Oregon,  1094),  37 

relative  to-  the  same,  does  not  include  Pac.    Rep.   70.      And   see  Mayers  v. 

within  its  terms  of  submission  damages  Soady,  L.  R.,  18  Ir.  499. 

happening  to  the  plaintiff  from  a  re-  An  agreement  to  refer  does  not  bar 

scission  of  the  contract.     McGovern  v.  a   suit   in   law  or    equity,    unless   the 

Bockius,  10  Phila.  (Pa.)  438.  contract  is  so  framed  as  to  make  the 
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may  waive  his  right  to  insist  upon  an  arbitration  by  defending 
upon  other  grounds.* 

X.  SUSBTIBS. — The  rules  of  law  governing  sureties  generally 
apply  to  sureties  in  working  contracts,*  and  any  material  altera- 

reference  a    condition   precedent.    In  has  not  been  substantiallj  performed, 

such  case  a  reference  must  be  alleged  in  Oberlies  7>.  BuUinger  ( Supreme  Ct.),  27 

the   declaration,  or  an  excuse  for  the  N.  Y.  Supp.  19;  75  Hun  (N.  Y.)  248; 

want  of  it.  Smith  v.  Boston,  etc.,  R.  Co.,  Gallagher  v,  Sharpless,  134  Pa.  St  134. 

36  N.  H.  458.  The  contractor  may  sue  for  the  value 

In  Fulton  v.  Peters,  137  Pa.  St.  613,  of  the  work  in  the  absence  of  evidence 

it  was  held  that  where   the  contract  that  the  emplo^'er  took  steps  for  the 

provided  for  the  submission  of  all  dis-  selection  of  arbitrators.    Williams  v. 

putes  as  to  the  quality  or  quantity  of  Shields  (C.  PI.),  9  N.  Y.  Supp.  503. 

the  work  to  the  superintendent,  whose  When  a  building  contract  provides 

decision  should  be  final,  the  contractor  that  all  disputes  as  to  the  construction 

could  not  recover  a    disputed   claim  of  the  work  shall   be  settled   by  the 

which  he  refused  to  submit  to  the  su-  architect,  and  all  disputes  as  to  the 

perintendent.  value  of  extra  work  and  omitted  work 

If  the  parties  to  a  contract  provide  that  shall  be  settled  by  arbitration,  and  the 

any  dispute  which  may  arise  between  owner  refuses  to  allow  the  contractor 

them,  in  reference  to  the  subject- mat-  to  proceed  with  the  work,  such  provi- 

ter  of  the  contract,  shall  be  determined  sion  ceases  to  be  operative,  and  the 

by  a  person  therein  named,  whose  de-  contractor  may  bring  an  action  for  the 

cision  shall  be  final,  no  action  can  be  value  of  the  work  done  and  materials 

sustained  at  law  in  reference  to  matters  furnished.     Velsorv.  Eaton  (Supreme 

embraced  in  the  prospective  submission.  Ct.),  14  N.  Y.  Supp.  467. 

But  in  order  to  oust  the  courts  of  their  1.  A  clause   in  a  building  contract 

jurisdiction,  it  must  appear  clearly  that  provided  that,  should  the  contractors 

the  subject-matter  of  the  controversy  and  a  building  committee  named  dis- 

was  within  the  prospective  submission,  agree  as   to    the   quality   of  material, 

The  right  of  trial  by  jury  is  not  to  be  or  the  proper  construction  of  any  part 

taken  awaj'  by  implication.   Lauman  v,  of  the  building  to  be  erected,  then  the 

Young,  31  Pa.  St.  306.  architect  should  decide  the  issue.    In 

But  see  Cole  Mfg.  Co  t'.  Collier,  91  a  proceeding  to  enforce  a  lien  claimed 

Tenn.    525,  where    the    fact   that  the  by  the  contractors,  the  defendants  failed 

parties   to  the  contract  had  provided  to  set  up  said  clause  in  abatement  of  the 

that   all    differences   arising    between  action,  but  interposed  pleas  involving 

them   *'  as  to  the  quality  of  work  or  a  consideration  before  the  jury  of  the 

material,  or  other  questions    arising  entire  merits  of  the  controversy,  and 

under  the  contract,  should  be  settled  by  proceeded  to  trial   on  the  issue's  pre- 

arbitration,"  was  held  to  constitute  no  sented  without  insisting  on  the  deci- 

bar  to  a  suit  brought  upon  the  original  slon  .of    the  architect,    and     without 

contract  by  a  party  who  had  failed  or  raising  any  objection  to  the  plaintiffs* 

refused  to  make  an  effort  for  settle-  testimony.    It  was  held  that  the  right 

ment  by  arbitration.  to  an  adjustment  of  the  differences  by 

Where  extras  are  furnished  under  a  the  architect  was  waived.     Summerlin 
building  contract  providing  that  the  r.  Thompson,  31  Fla.  369. 
value  of  such  extras,  if  disputed,  should  2.  See  Suretyship,  vol.  24,  p.  714; 
be  ascertained  by  arbitration,  and  that  Guaranty,  vol.  9,  p.  67.  AndseeBlos- 
the   last  installment    of   the  contract  som  v.  Famham,  ClarkeV  Ch.  (N.  Y.) 
price  should  t>e  retained  by  the  owner  158;  Andrews  v,  Lawrence,  19  C.  B. 
for  thirty-five  days  after  the  comple-  N.  S.  768;  115  E.  C.  L.  768. 
tion   of    the  building,   to  cover  liens.  The  agreement  of  suretyship  is  in- 
etc,  the  last  installment  cannot  be  re-  valid  if  entered  into  after  the  working 
covered   till   its    amount  is    fixed    by  contract  and  without  any  new  consid- 
arbitration.      Ball   v.   Doud  (Oregon,  eration.  La  Fayette  Mut.  Bid$;.  Assoc. 
1894),  37  P*c.   Rep.  70.     But  a  provi-  v.  Kleinhoffer,'40  Mo.  App.  388. 
sion   for   arbitration    does    not  apply  And  if  a  surety  promises  that  the 
where  the  owner  refuses  to  pay  for  the  principal  shall  pay  for  work,  a  work- 
work  on  the  ground  that  the  contract  man  cannot  recover  from  him  unless  it 
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tion  of  the  contract  without  the  assent  of  the  surety  will  dis- 
charge him  from  liability.*  But  the  surety  in  a  bond  given  by 
the  contractor  for  the  benefit  of  laborers  and  material  men  hav- 
ing liens  upon  the  work,  is  not  discharged  by  any  agreement  or 
act  of  the  owner  or  nominal  obligee.* 

XI  Bahxbuptct  of  Cohtxactob. — Upon  the  bankruptcy  of  the 

contractor,  his  contracts,  unless  of  a  nature  personal  to  him  and 

appears  that  he  knew  of  the  agreement  leased  the  sureties  on  the  contractor's 

before  the  performance  of  the   labor,  bond.      Truck ee   Lodge  v.  Wood,    14 

Ball  V.  Newton,  7  Cush.  (Mass.)  599.  Nev.  293. 

Gonsideratlon. — Where  the  plaintiff  The  surety  will  be  discharged  pro 
working  under  a  contract  was  coerced  tanto  where  paj^ments  are  made  with- 
by  the  defendant,  under  threats  of  stop-  out  the  engineer's  certificates  as  re- 
ping  the  work,  into  giving  a  guaranty  quired  by  the  contract.  Brennan  t^ 
not  included  in  the  original  contract,  Clark,  29  Neb,  385.  Where  the  con- 
failure  thereof  could  not  be  pleaded  to  tract  allows  alterations  to  be  made,  a 
a  suit  on  the  original  contract,  there  surety  will  not  be  discharged  by  altera- 
being  no  consideration  therefor.  Mc-  tions.  Hayden  v.  Cook,  34  Neb.  670-, 
Carty  v,  Hampton  Bldg.  Assoc,  61  McLennan  v.  Wellington,  48  Kan.  756; 
Iowa  387.  Moore  v.  Fountain  (Miss.  1891),  8  So. 

1.  Berks    County   v,  Ross,   3  Binn.  Rep.  509. 

<Pa.)  520.                "  It  has  been  held  that  the  surety  was 

If  the  owner  fails  to  insure  the  prop-  not  discharged   where  the  contractor 

erty  as  agreed,  the  surety  is  discharged,  consented   to  minor  changes   without 

Watts    V,    Shuttleworth,   5    H.   &   N.  binding  himself  to  perform  them.  Hen- 

335;  29  L.  J.  Exch.  229.     And  so  if  he  ricus  v.  Englert,  63  Hun  (N.  Y.)  625. 

makes  advances  to  the  builder  in  excess  Nor  where  one  of  two  contractors  as- 

of  those  provided  for  in  the  contract,  signed  to  the  other  without  notice  to 

Oeneral  Steam  Nav.  Co.  v.  Rolt,  6  C.  the  surety.     Abbott  v.  Morrtssette,  46 

B.  N.  S.  550;  95  E.  C.  L.  550;  Gordon  Minn.  10.     Nor  where  payments  were 

x/.  Rae,  8  El.  &  Bl.  1065 ;  92  E.  C.  L.  made  before  the  expiration  of  the  time 

io6c;  27   L.  J.  Q^  B.  18^;  Simonson  for  filing  liens.     Hayden  v.  Cook,  34 

v.  Grant,  36  Minn.  439.     tt  is  immate-  Neb.  670.     Nor  where  the  fronting  of 

rial  that  the  alteration  is  for  the  bene-  a  building  was  changed,  the  sureties 

fit  of  the  surety,  Weir   Plow   Co.  v,  never  having  s6en  the  original  plans. 

"Walmsley,    no   Ind.  242;  and   he  has  Dorse^'  v.  McGee,  30  Neb.  657.    The 

tjeen   held  discharged  where  the  con-  payment  of  a  contractor  in  mil  upon 

tract  was  altered  by  increasing  the  com-  the  completion  of  the  contract  will  not 

pensation  to  be   paid   the  contractor,  discharge  a  surety.   Duluth  v,  Heney, 

"Warden  t;.  Ryan,  37  Mo.  App.  466.  43  Minn.  155.     >for  will  the  fact  that 

A    contract  and   bond  executed  by  the  owner  paid  the  contractor  without 

<con tractors  and  their  sureties  with  the  retaining  enough  to  cover  the  claims 

•commissioners  of  a  county,  some  of  the  of  lien  men,    though    allowed  by  the 

provisions  of  which  were  not  in  accord  contract  to  do  so.    Casey  v.  Gunn,  29 

-with  a  former  order  of  the  county  com-  Mo.  App.  49.     Nor  is  he  released  by 

missioners'  court  which  referred  to  the  the  payment  of  contractors  who  have 

<:ontract,  cannot  be  avoided  by  the  con-  fraudulently  concealed  defective  work, 

tractor  and  sureties  who  thus  assented  Kingston- upon-Hull  t^.  Harding  (1892), 

to  a  disregard  of  the  prior  order.     Mil-  2  Q^  B.  404. 

liken  v.  Callahan  County,  69  Tex.  205.  Where  by  a  contract  certain  disputes 

Where  a  contract  for  the  building  of  are  to  be  submitted  to  arbitration,  and 

a    hall   provided    for  changes   in   the  other  matters   are  afterward  included 

plans,  and  for  extra  pay  therefor  to  be  in  the  submission  without  the  knowl- 

«ither  mutually  agre^  upon  or  referred  edge  or  assent  of  the  surety,  he  will 

to  arbitrators  before  the  changes  were  not   be  bound  by  it.    Cooke  v.  Odd- 

made,  it  was  held  that  the  owner,  in  fellows'    Fraternal     Union    (Supreme 

ordering  changes  but  refusing  to  have  Ct),  i  N.  Y.  Supp.  498. 

the   price  fixed,   waived  the  provision  2.  Conn  v.  State,  125  Ind.  514. 

therefor;  and  that  the  change, etc.,  re-  The  act  of  the  owner  extending  the 
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depending  upon  his  peculiar  skill  and  fitness,  pass,  along  with  all 
his  property,  to  the  assignee,  subject  to  existing  liens.^ 

XH  A88IGHMEHT  OF  COHTSAGT. — A  beneficial  interest  in  a  work- 
ing  contract  may  be  assigned  by  the  party  engaging  to  perform 
the  work  and  labor,  so  as  to  entitle  the  assignee  to  recover  the 
contract  price  upon  the  fulfillment  of  the  contract  by  the  assignor,* 
but  the  employer  is  not  liable  to  the  assignee  for  money  paid 
under  the  contract  to  the  original  contractor  before  he  is  notified 
of  the  assignment.* 

Xm.  BsiKiasiOH. — The  rules  of  law  touching  the  rescission  of 
contracts  generally  apply  to  working  contracts,  which  may  be 

time  for  the  completion  of  the  build-  substituted  contract,  to  maintain  an  ac- 

ing  does    not  affect    the  obligation  of  tion  against  B  for  the  payment  of  the 

such  sureties.      Steffes   v.  Lemke,   40  sum  stipulated  to  be  paid  bj  his  agree- 

Minn.  27.  ment.     Humphreys  v.  Jones,  5  Exch. 

1.  Avery  v,  Hackley,  20  Wall.  (U.  952;  20  L.  J.  Exch.  88. 

S.)  407 ;  Emden  v.  Carte,  17  Ch.  Div.  A  provision  in  a  building  contract 

768.  And  see  Taff  Vale  R.  Co.  v.  Nixon,  that  the  contractor  should  not,  without 

I  H.  L.  Cas.  II  i;  also  Bankruptcy,  the  written  consent  of  the  owner,  assign 

vol.  2,  p.  67.    And,  as  we  have  seen,  anj  of  the  moneys,  payable  thereunder, 

provisions  for  a  forfeiture  of  the  con-  under  penalty  of  forfeiture,  etc.,  is  for 

tract  will  not  be  allowed  to  operate  in  the  benefit  and  protection  of  the  owner 

fraud  of  the  bankrupt  laws.    See  supra^  alone,  against  the  dereliction  or  insol- 

this  title,  Penalties  and  Forfeitures.  vency  of  the  contractor.     If  an  install- 

2.  Bates  v,  B.  B.  Richards  Lumber  ment  of  the  moneys  not  yet  due  be  as- 
Co.,  56  Minn.  14;  McPhee  v.  Young,  13  signed  to  material  men,  and  notice 
Colo.  80;  Drew  f.  Josolyne,  18  Q^  B.  thereof  given  to  the  owner  without  his 
Div.  590  ;  56  L.J.  Q2.  B.  490;  Aspinall  exception,  subsequent  creditors  of  the 
V.  London,  etc.,  K.  Co.,  11  Hare  325;  contractor  can  derive  no  advantage 
Tyner  v.  Scofield,  11  Ind.  550;  Smith  therefrom.  Burnett  r.  Jersey  City,  31 
V,  Mayberry,  13  Nev.  427.  But  one  can-  N.  J.  Eq.  341. 

not  assign  his  contract  to  work  for  an-  A  assigned  to  B  a  contract  to  build  a 
other.  Thus,  if  A  agree  to  work  for  B,  railroad,  partially  performed  by  A, and 
the  latter  is  not  obliged  to  receive  the  B  assumed  debts  therein  incurred  by 
services  of  another.  Robson  v.  Drum-  A,  not  exceeding  ten  thousand  dollars, 
mond,  2  B.  &  Ad.  303;  22  E.  C.  L.  81.  B  paid  more  than  this  amount,  without 
An  agreement  by  A  to  work  for  B  can-  paying  the  whole  indebtedness,  and  it 
not  be  assigned  so  as  to  compel  A  to  was  held  that  the  unpaid  creditors  had 
work  for  C,  yet  a  contract  to  work  for  no  right  of  action  against  B ;  not  even 
B  or  bearer  may  be.  Haskell  v.  Blair,  C,  whose  claim  B  had  specifically  prom- 
3  Cush.  (Mass.)  534.  ised  to  pay,  the  promise  being  with- 
A  and  B  having  entered  into  a  joint  out  consideration.  Odell  v,  Mulry,  9 
agreement  with  a  railway  company  to  Daly  (N.  Y.)  381. 
execute  a  contract  for  the  construction  Notice  of  ABSlgnment. — Where  notice 
of  a  tunnel  upon  the  line,  A  assigned  of  the  assignment  of  a  building  con- 
all  his  right  and  interest  in  the  con-  tract,  written  in  the  English  language, 
tract  to  B,  and  the  latter  agreed  to  pay  is  given  to  one  who  does  not  read 
A  a  given  sum  on  the  completion  of  or  write  English,  the  notice,  in  order  to 
the  contract.  After  this  agreement  be  effectual,  must  be  sufficient,  precise, 
had  been  entered  into,  it  became  nee-  and  complete  enough  to  put  the  defend - 
essary  to  alter  the  levels  of  the  line,  ant  fully  on  his  g^ard  as  to  the  fact  of 
and  B,  by  agreement  with  the  company,  such  assignment  and  to  make  him  un- 
abandoned  the  contract,  and  another  derstand  it.  Whether  notice  is  given  or 
was  entered  into  between  the  company  not,  and  if  given  whether  it  is  sufficient 
and  other  persons,  under  which  the  to  put  a  prudent  man  on  inquiry,  is  a 
tunnel  at  the  altered  level  was  complet-  question  of  fact.  Renton  v.  Monnier, 
ed;  and  it  was  held  that  A  was  not  in  77  Cal.  449. 
a  position,  upon  the  completion  of  the  8.  Renton  v,  Monnier,  77  Cal.  449. 
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waived,  canceled,  or  rescinded  by  agreement  of  the  parties,^  and 
it  is  frequently  provided  that  upon  default  of  the  contractor  the 
employer  may  rescind  the  contract  and  enter  and  complete  the 
work.*  Upon  the  mutual  rescission  of  the  contract,  the  work- 
man may  recover  the  value  of  the  work  performed  upon  a  quatu 
turn  meruit,  if  used  by  the  employer  and  of  value  to  him.' 

XrV.  Paymkhi— (See  Payment,  vol.  i8,  p.  148) — 1.  Generally. 
— Upon  the  completion  of  the  work  the  contractor  is  entitled 
to  payment  therefor  at  the  rate  of  compensation  specified  in 

1.    See    Rescission,  vol.  21,  p.  24;  2.  Henderson  Bridge  Co.  f.  O'Con- 

Badders  v.  Davis,  88  AJa.  367.  nor,   88   Ky.   303;    Harder   v,   Marion 

The  exercise  of  a  right  of  election  to  County,  97  Ind.  455.  And  see  supra^ 
rescind  a  building  agreement  must  be  this  title.  Forfeitures;  Lawrence  v. 
signified  in  an  unqualified  manner  and  Dale,  3  Johns.  Ch.  (N.  Y.)  23. 
within  a  reasonable  time,  or,  at  all  If  a  contractor  stipulates  to  build  and 
events,  not  after  the  other  party  to  the  finish  a  house  by  a  certain  day,  and  at 
agreement  has  gone  to  expense  in  the  the  expiration  of  the  time  he  has  not 
belief  of  the  right  of  election  not  be-  commenced  the  work,  the  other  party 
ing  exercised.  The  party  rescinding  may  rescind  the  contract.  Miller  v, 
the  contract  is  not  entitled  to  make  en-  Phillips,  31  Pa.  St.  218. 
try  on  the  premises,  for  the  purpose  of  Where  one  party  to  a  building  con- 
removing  the  goods,  after  the  date  of  tract,  on  demand  of  the  other,  made 
rescission.  Marsden  v.  Sambell,  43  L.  only  a  qualified  refusal  to  fulfill,  it  was 
T.  120;  28  W.  R.  952.  held  that  before  the  latter  could  insist 

Where  A  agreed  to  employ  B  to  su-  on  a  forfeiture,  he  was  bound  to  give 

perintend  a  specific  work  at  a  specific  the  former  an  opportunity  to  comply 

time,  and  B,  though  knowing  that  the  with  the  demand,  after  notice  that  a 

work  had  been  let  out  to  contractors,  failure  to  do  so  would  be  treated  as  a 

took  no  steps  under  the  contract,  he  rescission.     Davison  v.  Jersey  Co.  As- 

was  held  to  have  rescinded  it.     Wehrli  sociates,  71  N.  Y.  333. 

V,  Rehwoldt,  107  111.  60.  Walrer  of  Bight  to  Rescind. — By  ac- 

The  plaintifis,  trustees  of  a  school  cepting  an  electric  light  plant  con- 
district,  contracted  with  the  defendant,  structed  for  it,  before  it  is  entirely  com- 
in  writing,  to  build  for  them  a  school-  pleted,  and  b^'  making  use  thereof,  the 
house,  and  authorized  S.,  one  of  the  company  for  which  it  is  constructed 
plaintiffs,  to  superintend  the  construe-  waives  its  right  to  rescind  for  failure 
tion.  After  the  work  had  been  partly  to  entirely  complete  the  plant.  Flor- 
performed,  the  defendant  abandoned  ence  Gas,  etc..  Power  Co.  v»  Hanby 
it.  To  an  action  by  the  plaintiffs  for  (Ala.  1893),  13  So.  Rep.  343. 
damages  for  breach  of  the  contract,  the  8.  Kirkland  xk  Oates,  25  Ala.  465 ; 
defendant  set  up  as  a  defense  that  he  Prince  xk  Thomas,  15  Ark.  ^78.  But 
had  been  discharged  from  the  contract  see  Curtis  v.  Smith,  48  Vt.  no. 
by  the  said  S.  It  was  held  that  the  Where  a  contract  has  been  rescinded 
discharge  by  S.  without  the  knowledge  by  one  of  the  parties  thereto,  after  the 
or  consent  of  his  co-trustees  rescinded  same  has  been  in  part  performed  by 
the  contract.  Schofield  v.  McGregor,  the  other  party,  the  former  is  not  enti- 
I  Thomp.  <&  C.  (N.  Y.)404.  tied  to  the  benefit  of   any   stipulation 

Where  it  is  stipulated  in  a  building  contained  in  such  contract,  as  to  the 
contract  that,  on  failure  of  the  contract-  method  in  which  the  amount  of  com- 
er to  pay  for  labor  and  material,  the  pensation  to  be  paid  to  the  latter  is  to 
owner  may  refuse  to  pay  certain  install-  be  determined,  so  as  to  prevent  the  lat- 
ments,  otherwise  payable,  such  refusal  ter  from  recovering  upon  a  quantum 
is  no  evidence  of  an  abandonment  of  meruit  for  the  work  done  by  him  pre- 
the  contract;  nor  is  it  evidence  of  vious  to  the  rescission  of  the  contract ; 
abandonment  that,  upon  the  refusal  of  but  the  amount  of  compensation  for 
the  builder  to  complete  the  work,  the  the  work  actually  done  is  to  be  ascer- 
owner  has  had  the  work  finished,  tained  by  a  reference  to  the  prices 
Casey  v.  Gunn,  29  Mo.  App.  14.  which  the  parties  themselves  have  fixed 
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the  contract,^  or  if  no  rate  be  specified,  then  to  a  reasonable 

compensation.*      The  time  of  payment  may  be    regulated  by 

in  their  contract.    Clark  v.  New  York,  on  the  building/'    The  most  expensive 

3  Barb.  (N.  Y.)  288.  part  of  such  work  was  quarrying  and 

1.  S.  submitted  to  the  State  of  New  dressing  the  stone  before  it  was  put  in 

Tork  proposals  to  furnish  the  labor  and  the  building,  and  it  was  held  that  the 

various   materials   required  to  erect  a  contract  intended  that  the  payments  to 

quarantine  structure  In  New  York  bar-  M.  should  be  based  on  the  stone  pre- 

bor,  specifying  the  prices  for  specific  pared  for  the  building,  as  well  as  that 

quantities,    etc.     Afterward     S.    con-  actually  put  in. 

tracted    with    the  state    to    erect    the  A  building  contractor  who  has  ar- 

structure  for  $252,491,  ** being  the  ag-  ranged    with  a  subcontractor  for  ma- 

gregate  cost  of  the  construction  of  the  terials  for  fireplaces,  to  be  estimated  at 

said  exterior  walls  and  foundation  at  a  certain  price  for  each  fireplace,  the 

the  prices  specified  in  the  said  propos-  owner  of  the   building  to   ^*  have  the 

als.*'     It  was  held  that  this  statement  privilege  of  selecting  all  these  materials 

of  the  cost  was  intended  only  as  an  esti-  within  the  above   ^ures,"  is  entitled, 

mate,  and  did  not  conclude  either  party  in  settling  with  the  subcontractor,  to  a 

as  to  what  the  actual  cost  would  be,  it  credit  for  the  amount  by  which  such 

being    intended  to   pay   the  specified  estimated   price  exceeds  the  price  of 

prices  for  such  materials  and  labor  as  fireplace    materials     selected     by    the 

should  be   actually   furnished.      Swift  owner  and  actuallj'  used.     Harrison  v. 

V.  New  York,  26  Hun  (N.  Y.)  508;  Reeves,  160  Pa.  St.  134. 

reversed,  by  Court  of  Appeals,  89  N.  Where  a  building  contract  provides 

Y.  52.  that  the  contractor  shall  receive  as  com- 

A  contracted  to  build  a  **rip-rap"  wall  pensation  the  cost  of  labor  and  material 

for  B  at  fifty  cents  per  cubic  yard,  and,  used  in    the    building,   **and  ten  per 

in  the  absence  of  proof  of  any  general  cent,    added    thereto    as    profit,"    the 

usage  or  uniform  custom  which  could  amounts  paid  by  the  contractor  on  sub- 

control  the  mode  of  measurement,  it  contracts  for    various  portions  of  the 

was  held  that  the  terms  used  implied  work,  including  the  customary  profits 

pay  by  the  cubic  yard,  for  the  "rip-rap,"  of  the  subcontractors,  will  be  consid- 

after  the  stone  was  fitted  and  laid  in  ered  as  "  the  cost  of  labor  and  material*' 

the  wall.     Wood  v,  Vermont  Cent.  R.  in  estimating  the  amount  due  to  the 

Co.,  24  Vt.  608.  contractor.     Hamilton  r.  Coogan  (C. 

A  contract  stipulating  for  the  pay-  PI.),  28N.  Y.Supp.  21;  7  MIsc.Rep.  (N. 

ment  of   a    certain   rate  "per  square  Y.)  677.    And  see  Ford  v.  St.  Louis, 

yard**  for  the  removal  of  dirt,  means  etc.,  R.  Co.,  54 Iowa  723. 

cubic  3'ard.     Louisville  v.  Hyatt,  2  B.  Payment   Upon  Teat  of  Work. — The 

Mon.  (K3'.)  177.  last  installment  under  the  contract  for 

Where  the  terms  of  a  contract  for  the  construction  of  a  dock  was  to  be 
the  payment  of  mone^'  for  work  are  paid  after  a  satisfactory  test  with  a 
ambiguous,  they  will  be  interpreted  vessel  to  be  furnished  by  the  govern- 
most  stronglv  against  the  promisor  of  ment  and  approved  by  the  contractors 
the  money,  the  work  having  been  done,  within  a  specified  time.  'The  offer  of 
Gantz  V.  District  of  Columbia,  18  Ct.  one  vessel  approved  by  the  contractors 
of  CI.  569.  was  withdrawn,  and  others  were  offered 

Where  a  written  contract  to  fill  in  a  and  were  not  approved,  because  they 

trestle  on  a  railroad  track  provides  for  were  not  of    the  class    contemplated 

compensation  by  the  cubic  yard  of  dirt,  by  the  parties  when  the  contract  was 

the  contractor  cannot  recover  for  the  made,  and  no  test  was  made.    It  was 

space  occupied  by  a  brick  culvert  con-  held   that  the  contractors,  on  making 

structed    by  the   company  under  the  formal  tender  of  the  dock  after  the  time 

trestle.     East  Tennessee,  etc.,  R.  Co.  v.  for  a  test  had  expired,  were  entitled  to 

Matthews,  85  Ga.  457.  such    last    installment.     International 

In  Smith  v.  Molleson,  74  Hun  (N.  Bow,  etc..  Dock  Co.  v.  U.  S.,  60  Fed. 

Y.)  606,  the  plaintiff  let  a  contract  to  one  Rep.  523. 

M.  to  do  the  stonework  on  a  building,  2.  Hughes  v.  Lennv,  5  M.  &  W.  183; 

providing  for  monthly  payments,  not  2  H.  &  H.  13.     See  Carll  v.  Spofford, 

to  exceed  eighty  per  cent,  of  the  esti-  45  N.  Y.  61. 

mated  value  of  **  the  work  performed  On  a  parol  contract  with  a  public 
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special  provisions  in  the  contract.^  The  contractor  is  frequently 
required  to  furnish  the  employer  with  satisfactory  evidence  that 
no  liens  have  been  filed  on  the  work  before  final  payment  is  to 
be  mad^* 

board  to  perform  work  and  labor  for  amaterial  and  substantial  part  had  been 

whatever  ''  recompense  the  board  might  performed.      Delafield     v,     Westfield 

allow  as  right  and  proper/'  an  action  (Supreme  Ct.),  28  N.  Y.  Supp.  440;  77 

will  lie  to  recover  a  reasonable  recom-  Hun  (N.  Y.)  124. 

pense,  although  the  board  tenders  what  A  stipulation  in  a  contract  for  build- 
they  consider  right  and  proper.  Bird  ing  a  county  courthouse  that  the  county 
V.  M*Gahey,  2  C.  &  K.  707;  61  E.  C.  should  pay  eighty -five  percent,  "on  the 
L.  707.  amount  of  material  furnished  on  the 
1.  Under  an  agreement  to  pay  a  cer-  grounds,  and  the  work  done  on  the 
tain  sum  on  the  completion  of  work,  building,  on  the  first  of  each  month,  as> 
and  the  remainder  of  the  price  within  the  work  progressed,'*  does  not  restrict 
sixty  days  thereafter,  without  interest,  the  payments  to  be  made  by  the  county 
a  further  provision  that,  if  such  re-  so  that  they  shall  at  no  time  aggregate 
mainder  is  not  paid  within  six  months  more  than  eighty-five  per  cent,  of  the 
after  the  v^ork  is  completed,  a  specified  amount  bearing  the  same  proportion  to 
rate  of  interest  shall  be  paid  thereon,  the  total  contract  price  as  the  amount 
does  not  prevent  the  debt  from  falling  of  the  materials  then  furnished  and  the 
due  at  the  end  of  sixty  days.  Cook  v.  work  then  done  might  bear  to  the  to- 
McCabe,  53  Wis.  250;  40  Am.  Rep.  765.  tal  amount  of  the  work  and  materials 
One  who  agrees  to  pay  for  work  necessary  to  complete  the  contract, 
done  on  a  structure  when  it  shall  be  Howard  County  7\  Bakerj  119  Mo.  397. 
sold,  is  entitled  to  credit  for  a  reason-  Bond  to  Indemnify  Against  Liens. — 
able  time  for  selling;  after  expiration  of  Under  Missouri  Rev.  Stat,  ^  3725,  al- 
this,  he  may  be  held  liable,  although  no  lowing  specialties  to  be  impeached  for 
rule  has  been  made.  Williston  v.  Per-  want  of  consideration,  where  a  builder 
kins,  51  Cal.  554.  gave  a  bond,  two  months  after  the  sign- 
Where  no  time  is  fixed  for  payment,  ing  of  the  building  contract,  to  the 
the  contractor  cannot  require  payment  owner,  to  indemnify  him  against  me- 
until  the  completion  of  the  contract,  chanics'  liens,  it  was  a  mere  gratuity,. 
Boody  I^  Rutland,  etc.,  R.  Co.,  3  there  being  no  new  consideration.  Ring^ 
Blatchf.  (U.  S.)  25.  V.  Kelly,  10  Mo.  App.  411. 

A  stipulation  in  a  building  contract,  2.  See  O'Connor  v.  Smith,  84  Tex. 

that,  on  completion  of  the  work,  half  232. 

the  price  should  be  paid  in  the  owner's  The  fact  that  no  claims  were  filed 
three  notes  for  one,  two,  and  three  under  the  mechanic's  lien  law  within 
years  respectively,  being  for  the  build-  one  year  after  the  filing  of  the  contract, 
er's  benefit,  may  be  waived  by  him;  which  is  the  limit  provided  by  statute, 
and  at  the  end  of  a  period  for  which  a  afforded  the  required  evidence.  Wallis 
note  was  to  run,  and  upon  non-payment  Iron  Works  v.  Monmouth  Park  Assoc, 
ofthe  corresponding  sum,  he  may  main-  (N.J.  1893),  26  Atl.  Rep.  140.  And 
tain  an  action  therefor  against  the  see  Mills  i/.  Norfolk,  etc.,  R.  Co.  (Va. 
owner  or  his  legal  representatives,  1894),  19  S.  E.  Rep.  171. 
but  no  earlier.  Bannister  v.  Patty,  35  A  building  contract  containing  an 
Wis.  215.  agreement  that  the  contractors  would 
A  contract  for  the  construction  of  hold  G.  harmless  from  liens  for  labor 
waterworks  for  a  village  provided  that  and  materials,  was  not  broken  by  the 
an  estimate  should  be  made  each  month  mere  existence  of  unpaid  claims,  for 
of  the  value  of  the  labor  and  materials,  which  no  proper  acts  have  been  per- 
and  all  work  completed,  up  to  the  first  formed  to  perfect  a  lien.  Simonson  v. 
day  ofthe  month,  and  ninety  per  cent,  of  Grant,  36  Minn.  439. 
the  contract  price  of  such  completed  Where,  by  the  terms  of  a  building- 
work  paid  to  the  contractor.  It  was  contract,  the  owner  agrees  with  the 
held  that  the  word  '*  completed"  did  contractor  to  convey  to  him  certain 
not  mean  "entirely  completed,"  but  the  real  property  on  the  final  completion 
contractor  was  entitled  to  an  estimate  of  the  building,  but  the  contractor 
of,  and  payment  for,  any  work  of  which  makes  default  in  payment  for  materials 
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2.  Medium  of  Payment. — If  the  contract  is  silent  as  to  the  me- 
dium of  payment,  a  payment  in  cash  is  implied,*  but  the  parties 
may  of  course  stipulate  for  payment  in  any  medium  desired.* 

used,  so  that  the  building  becomes  in-  the  other  party  should  be  paid  thereon, 

cumbered  with   liens,  the  owner  is  not  by   delivering   up  and    canceling   the 

bound  to  make  such  conveyance  until  note;  and  thereafter,  as  soon  as  work 

the  liens  are  discharged,  but  may  hold  enough  is  done  under  the  contract  to 

the  property  for  his  security.     Erick-  pay  such  note,  the  note  in  the  hands  of 

son  V.  Brandt,  53  Minn.  10.  such  holder  would  thereby  be  satisfied; 

Where  a  building  contract  provided  and,  if  the  note  has  not  become  due 

that  seventy -five  per  cent,  of  the  con-  when  the  work  was  completed,  the  new 

tract  price  should  be  paid  on  weekly  agreement  would  operate  to  extend  the 

estimates  of  the  architect,  the  remain-  time  of  payment  on  the  building  con- 

der  to  be  retained  until   the  building  tract  until  the  note  matured,   and  the 

should  be  completed  and  accepted,  and  builder    could    not,  in  the  meantime, 

satisfactory'  evidence  furnished  that  no  maintain  an  action  for  the  money  due 

claims  existed,  it  was  held  that  such  upon  the  contract;  nor  could  he,  by 

evidence  was  not  required  on  the  week-  suspending  work  on  his  contract,  de- 

ly  payments  and  only  on  the  final  one.  feat  this  new  agreement  to  the  extent 

Leavel  v.  Porter,  52  Mo.  App.  632.  of    the    money    earned.    Roberts    v, 

1.  See  Payment,  vol.  18,  p.  163.  Wilkinson,  34  Mich.  129. 

Where  one  proposes  to  do  work  and  Where  a  building  contractor  was  to 
furnish  material  for  another  at  a  cer-  receive  as  part  payment  an  eight  per 
tain  rate  gold,  or  a  certain  other  rate  cent,  mortgage  running  six  years,  an 
currency,  which  proposal  is  accepted,  offer  to  show,  in  defense  to  his  action, 
an  option  as  to  mode  of  payment  is  that  hy  reason  of  his  failure  to  corn- 
created.  The  first  right  to  exercise  plete  the  contract  in  season  the  em- 
such  option  belongs  to  the  party  who  ployers  were  compelled  to  borrow 
is  to  make  such  payment,  provided  he  money  at  a  higher  rate  to  complete  it 
makes  it  before  he  is  in  default  for  such  themselves,  is  not  sufficiently  specific 
payment,  and  if  he  so  makes  such  op-  in  the  absence  of  any  proposal  to  show 
tion  he  binds  both  parties  to  the  con-  that  the  current  rates  for  six  year  loans 
tract.  Stephens  v,  Howe,  34  N.  Y.  were  higher  than  eight  per  cent,  to 
Super.  Ct.  133.  warrant  its  reception  as  a  basis  for  esti- 

2.  Titus  V,  Cairo,  etc.,  R.  Co.,  46  N.  mating    damages.     Friedland   r.   Mc- 
J.  L.  393,  where  payment  for  the  con-  Neil,  33  Mich.  40. 

struction  of  a  railroad  was  to  be  made  A  contractor    who    agrees    to  take 

in  bonds  of  the  company.     And   see  some  of  the  buildings  he  erects  in  part 

Holly  Mfg.  Co.  T'.  New  Chester  Wa-  payment  for  his  work  may  sell  them 

ter  Co.,  48  Fed.   Rep.  879;  Sample  x>.  before  all  the  work  is  done.     McPher- 

Pickens,  i  Smed.  &  M.  Ch.  (Miss.)  501,  son  v,  Walton,  42  N.  J.  Eq.  282. 

where  it  was  to  be  in  the   notes  of  a  A  contractor  with  a  company  who, 

particular  bank.  by  his  contract,  is  bound  at  the  option 

Where  two  men  agreed  to  perform  a  of  the  company  to  accept  payment  to  a 

piece  of  work  on  a  railroad,  upon  the  certain  amount  in  shares,  cannot,  ailer 

same  terms  of  payment  as  the  original  the  company  has  been  ordered  to  wind 

contractor,  one  of  whom  was  to  receive  up,  be  called  upon  to  accept  pa^'ment 

twenty  per  cent,  in  stock  at  par,  but,  a  in  shares,  the  option  not  having  been 

third  person  being  substituted  in  place  exercised    till    afler    the    winding  up. 

of  one  of  them,  the  other  agreed  to  nay  Ex  p,  Sharon,  12  Jur.  N.  S.  482  ;  14  W. 

him  his  share  of  the  above  provision,  It  R.  855. 

was  held  that  he  was  bound  to  pay  in  Where  a  contract  for  the  building  of  a 

cash,  and  a  tender  of  half  the  stock  was  railroad  provided  that  until  five  hundred 

insufficient.     Knapp  7^   Levanway,  27  thousand  dollars  should  be  realized  by 

Vt.  298.  subscription  or  from  the  sale  of  the  se- 

It  was  competent  for  the  parties  to  a  curities,  the  contractor  might  make  nec- 

>vritten  building  contract  providing  for  essary  purchases  and  contracts  on  the 

payment  only  in    cash,    to  afterward  credit  of  the  company,  but  that  he 

agree,    orally,   that  the   amount  of  a  should  be  paid  for  his  work  only  in  the 

note  made  by  the  builder  and  held  by  stock  and  bonds  of  the  company,  it  was 
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8.  Payment  Upon  Estimate  or  Clanification  of  Engineer. — Where 
the  contract  provides  that  the  employer's  engineer  or  su- 
perintendent shall  measure  and  classify  the  several  kinds  of 
work  done,  and  that  payment  shall  be  made  upon  his  calcula- 
tions and  estimates,  the  valuation  of  the  superintendent,  and 
his  classification  of  the  work,  is,  in  the  absence  of  fraud,  gross 
error,  or  mistake,  conclusive  upon   the  parties,*    subcontractors 

held  that  the  contractor  was  not  enti-  etc.,  Canal  v.  Lynch,  lo  III.  521.  See 
tied  to  cash  from  the  company  to  the  also  Bryan  v.  6ell  (C.  PI.),  10  N.  Y. 
extent  of  five  hundred  thousand  dollars  Supp.  693;  Thurber  v.  Ryan,  12  Kan. 
to  aid  in  the  work,  nor  to  an  allowance  453;  Board  of  Education  v.  Shaw,  15 
for  the  discount  at  which  he  should  be  Kan.  33;  Mercer  v.  Harris,  4  Neb.  77^ 
compelled,  for  the  purpose  of  raising  Patterson  v.  Crowther,  70  Md.  124. 
funds,  to  dispose  of  the  stock  and  bonds  But  see  McCo}' v.  Able,  131  Ind.  417. 
issued  to  him.  Wood  v.  Boney  (N.  }.  Provisions  in  a  railroad  construction 
1891),  21  Atl.  Rep.  574.  contract  making  the  contractor's  corn- 
Payment  In  Tax  ABienmenti. — A  city  pensation  depend  upon  the  opinion  or 
contractor  who  agrees  to  take  pay  in  award  of  a  person  in  the  employ  of  the 
tax  bills,  may,  if  the  tax  bills  prove  to  company,  may,  though  severe  and 
be  invalid,  bring  suit  to  recover  the  highly  penal,  be  enforced.  Phelan  v, 
contract  price  for  the  work  done,  with-  Albany,  etc.,  R. Co.,  i  Lans. (N.  Y.)  258. 
out  returning  the  void  bills  and  de-  The  estimate  is  binding  on  both  par- 
manding  others.  Fisher  v.  St.  Louis,  ties  unless  based  on  wrong  views  of  the 
44  Mo.  482.  contract.  Alton,  etc.,  R.  Co.  v,  North- 
But  where  a*con tractor  for  the  con-  cott,  15  111.  49.  And  see  McAvoy  v, 
struction  of  a  railroad  for  the  defend-  Long,  13  111.  147. 

ant,  agreed  to  collect  and  receive  in  In  Price  v,  Chicago,  etc.,  R.  Co.,  38 
part  payment  a  certain  sum  from  a  Fed.  Rep.  304,  the  work  was  done 
township  tax  voted  by  the  people  of  the  under  the  supervision  of  an  assistant 
township,  or  from  certain  subscriptions  engineer,  who  each  month  forwarded 
to  stock  that  had  been  made,  to  entitle  his  estimates  to  the  chief  engineer,  who 
him  to  recover  he  must  show  proper  paid  the  plaintiffs,  the  principal  con- 
effort  and  diligence  to  collect  either  tractors,  monthly  on  the  basis  of  such 
from  the  subscription  or  tax,  or  some  estimates,  and  they  paid  their  subcon- 
excuse  for  not  doing  so.  Arnold  v,  tractors  monthly  on  the  same  basis. 
River  R.  Constr.  Co.,  35  Iowa  99.  After  the  completion  of  the  work  the 
Whereacontractor  contracts  to  make  chief  engineer  discovered  that  the  as- 
payment  to  one  from  whom  he  pur-  sistant  engineer's  estimatesf  without  the 
chases  material,  in  transferred  street  fault  of  the  plaintiffs  or  their  subcon- 
assessments  to  be  issued  to  him  by  the  tractors,  were  largely  in  excess  as  to 
city  for  his  work,  it  is  no  defense  to  an  quantities,  the  result  being  that  the 
action  for  the  price  of  the  material  fur-  subcontractors  had  been  greatly  over- 
nished  him  that  when  the  pa^^ment  be-  paid.  It  was  held  that  the  defendant 
came  due  he  was  unable  to  transfer  the  must  bear  the  loss;  that,  notwithstand- 
assessments  because  of  the  city 's  failure  ing  the  terms  of  the  contract,  the  de- 
to  issue  them,  since  he  binds  himself  at  fendant  was  estopped  to  deny  the  cor- 
his  own  risk,  for  the  act  of  the  city,  rectnessof  the  estimates  of  the  assistant 
Hughes  V.  Eschback,  7  D.  C.  66.  engineer  whom  it  had  placed  in  charge 

1.  Lewis  V.  Chicago,  etc.,  R.  Co.,  49  of  the  work. 

Fed.  Rep.  708 ;  Summers  v.  Chicago,  The  measurements  and  estimates  of 

etc.,  R.  Co.,  49  Fed.  Rep.  714;  Martins-  the  engineer  may  always  be  impeached 

burg,  etc.,  R.  Co.  v.  March,  114  U.  S.  for  fraud  or  gross  mistake.     Williams 

549;  Green  v.  Jackson,  66  Ga.  250;  Bal-  v.  Chicago,  etc.,  R.  Co.,  112  Mo.  463. 

timore,  etc.,  R.  Co.  r.  Polly,  14  Gratt.  Such  a  stipulation  is  binding,  since 

(Va.)  447;   Baltimore,  etc.,  R.  Co.  t.  it  is  a  part  of  the  consideration  of  the- 

Laffertys,  14  Gratt.  (Va.)  478;  Oakes  contract.     Williams   v.  Chicago,   etc., 

V.  Moore,  24  Me.  214;  41   Am.  Dec.  R.  Co.,  112  Mo.  463. 

379;  Robinson  v.   Fiske,  25  Me.  401;  In  Ricker  t;.  Collins  (Tex.   1891),  17 

Snell  V,   Brown,   71  111.  133;  Illinois,  S.  W.  Rep.  378,  the  defendants  were 
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contncton  for  certain  constmctioo  on  a  Wt/Otm  cf  WmusmimmatL — ^Tbe  snptr- 

railroad,  and  contracted  with  the  plain-  intendcnt  nerd  not  ghre  aocice  to  the 

tiff  to  do  a  portion  of  the  work.    The  contractor  of  the  time  he  intends  mak- 

plaintiff   was    to    receive    twentj-fire  ing  the  measorements  and  esdmate  in 

cents  per  cubic  jard  lor  reiuoring  loose  order  that  the  latter  mar  be  prescoL 

rock,  and  seventr-five  cents  for  solid  Wilson  r.  York,  etc^  R.  Co^  ii  GiU  & 

rock,  the  classi^cation  to  be  made  bj  J.  (Md.)  58. 

the  chief  engineer  of  the  railroad,  or  b^^  B7  WImi  Ma*p — The  plaintift  con- 
one  appointed  b^  him  for  that  purpose,  tracted  to  do  certain  railroad  bridge 
The  plaintiff  commenced  work,  and  masonnr,  to  be  paid  for  on  final  csti- 
then  notified  the  local  engineer  in  mates  <d  the  **  engineers  in  charge  "of 
charge  of  the  work  that,  nnless  the  job  the  railroad.  It  was  held  that  "cngi- 
was  classified  as  solid  rock,  he  would  necrs  in  charge "  meant  the  engineers 
abandon  it ;  whereupon  the  engineer  so  in  charge  of  the  entiie  road,  and  not 
classified  it,  and  the  plaintiff  completed  one  in  charge  of  the  specific  masonrr 
his  contract.  A  member  of  the  defend-  in  question,  whose  decision  was  sabject 
ant  firm  was  present  during  the  work,  to  the  approral  off  the  engineers  in 
and  knew  of  the  classification  shortly  chief.  Reillj  z*.  Lee  (Supreme  Ct), 
after  it  was  made,  and  told  the  plaintiff  16  N.  Y.  Supp.  313;  61  Hun  (N. 
that  It  was  all  right.     It  was  held   that  Y.)  627. 

the  defendants    were     liable  on  such  Flaadlng — XvldaBca. —  In  an  action 

classification.  againsta  railroad  company  for  work  per- 

Where  the  contract  under  which  the  formed  under  a  construction  contract 
plaintiff  performed  work  for  the  de*  whichstipulated that theamountof  work 
fendan  t  construction  compa  n  j  in  build  -  done  should  be  determined  bj  the  meas- 
ing  a  railroad  provided  that  month! j  urement  of  the  companr^s  engineer,  the 
advances  were  to  be  made  him  on  the  first  count  in  the  complaint  eet  out  the 
basis  of  measurement  and  classification  contract,  and  then  alleged  that  the  en- 
of  the  work  by  the  defendant's  engi-  gineer,  though  often  requested,  did  not 
neer,  and  that  all  disputes  as  to  amount  make  the  measurements  as  required  by 
or  classification  of  work  were  to  be  re-  the  contract,  and  certifj  them,  and  that 
ferred  to  the  divisional  engineer,  whose  his  failure  to  do  so  was  fraudulent,  and 
decision  thereon  should  be  final,  it  was  collusive  with  the  defendant.  The  an- 
held  that  the  plaintiff  could  maintain  swer  denied  this  allegation,  and  set  out 
an  action  for  the  fraud  of  the  defend-  the  final  estimate  of  the  engineer. 
ant*s  engineer  in  underestimating  and  The  reply  inferentially  admitted  that 
classifying  his  work,  without  alleging  there  was  an  estimate  made  bj  the  en- 
that  reference  bad  been  duly  made  to  gineer,  but  alleged  that  it  was  made  in 
the  divisional  engineer,  or  that  he  was  violation  of  the  contract,  and  was  fraud- 
privy  to  the  fraud,  so  that  the  reference  ulent  It  was  held  that  before  the  plain- 
would  be  useless.  Meyers  v.  Pacific  tiffs  could  introduce  evidence  of  the 
Const.  Co.,  20  Oregon  603.  amount  and  value  of  the  work  done  br 

Where  the  measurement  and  esti-  them,  they  must  first  show  that  the  en* 
mate  were  to  be  by  the  city  engineer,  gineer  had  refused  to  make  an  estimate 
the  measurement  of  the  work  by  his  as  required  by  the  contract,  after  de- 
assistant,  revised  by  himself,  was  held  mand,  since  that  was  the  issue  present- 
such  a  performance  of  his  duties  as  the  ed  by  the  pleadings  on  the  first  count 
contract  intended.  Palmer  v.  Clark,  Williams  v,  Chicago,  etc.,  R.  Co^  n^ 
106  Mass.  373.  Mo.  463. 

In  Price  v.  Kearney  Canal,  etc.,  Co.,  Reftual  of  Engineer  to  Act. — Where  a 
29  Neb.  33,  the  plaintiff  contracted  to  contract  for  the  grading  of  a  railroad 
construct  a  canal  for  the  defendant  for  provided  that  the  estimates  and  deci- 
so  many  cents  a  cubic  yard.  It  was  sion  of  the  engineer  should  beconclu- 
shown  that  the  defendant's  engineer,  sive  and  binding  on  the  parties,  and 
in  making  estimates  upon  which  the  both  the  contractor  for  whom  the  work 
plaintiff's  pa}'  was  based,  measured  ex-  was  done  and  the  engineer  refused  to 
cavations  only,  and  that  the  plaintiff  make  the  estimates,  it  was  held,  in  an 
acquiesced  in  this  method.  It  was  held  action  to  recover  for  the  work  per- 
that  the  evidence  warranted  a  finding  formed,  that  estimates  made  bj  another 
that  the  plaintiff  was  hot  entitled  to  engineeremployed  by  the  plaintiff  there- 
compensation  for  earth  placed  in  em-  for,  were,  under  a  proper  issue  madebr 
bankments  which  had  been  once  paid  the  pleadings,  admissible  in  evidence, 
for  in  excavation.  Crawford  7\  Wolf,  29  Iowa  567. 
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included,^    and     no    payment  is    due    until    the    estimate    is 

1.  O'ReilljT  V,  Kerns,  52  Pa.  St.  214.  accepted  the  money  on  condition  that 

Where  the  plaintiff ,  as  subcontractor,  it  would  be  applied  as  a  credit  on  the 
agreed  to  grade  land  for  a  railway  com-  amount  claimed  under  such  first  classi- 
panj,  the  work  to  be  done  under  the  fication,  and  the  defendants'  book- 
supervision  of  the  company's  chief  en-  keeper  allowed  him  to  so  receipt  for 
gineer,  whose  classification  and  meas-  the  money.  Ricker  v.  Collins,  81  Tex. 
urement  of  the  work  performed  was  to  662. 

be  conclusive  on  all  parties,  the  con-  In  Cummings  v,  Bradford  (Ky. 
tract  was  valid,  and  the  parties  were  1893),  22  S.  W.  Rep.  548,  the  defendant, 
bound  by  the  estimates,  unless  they  having  a  contract  for  grading  certain 
were  fraudulently  made.  Ross  v»  Mc-  sections  of  railroad,  sublet  several  sec- 
Arthur,  85  Iowa  203.  tions  to  the  plaintiffs,  who  were  to  do 

Where  the  contract  with  a  subcon-  the  work  in  conformity  with  the  con- 
tractor for  railroad  construction  work  tract  between  the  defendant  and  the 
stipulates  that  payment  shall  be  made  railroad.  After  payment  to  the  defend- 
the  subcontractor  only  on  an  estimate  ant  of  the  amount  due  according  to  the 
and  certificate  of  the  original  contract-  estimates  of  the  railway's  engineer,  and 
oHs  engineer,  the  stipulation  is  binding  repayment  by  the  defendant  to  the 
on  the  parties,  and  the  subcontractor,  plaintiffs  of  the  amount  estimated  on 
if  he  recovers  at  all  for  his  work,  can  their  sections,  the  defendant  had  other 
only  recover  the  amount  of  such  esti'  estimates  made,  and,  finding  seventy- 
mate.  Gutlbault  V,  McGreevy,  18  Can.  seven  thousand  two  hundred  and  twen- 
Su  preme  C t.  609.  ty-six  dol  lars  additional  due,  sued  for  the 

But  the  engineer's  estimates  which,  amount.    The  amount  recovered,  how- 

by  the  contract,  are  to  be  conclusive,  ever,  was   only    twenty-two  thousand 

cannot  be  held  binding  on  subcontract-  nine  hundred  and  ninety-eight  dollars, 

ors,  on  proof  that  the  engineer  was  un-  and,  as  the  judgment  did  not  show  in 

der  the  control  of  the  contractor,  and  relation  to  which  section  the  mistake  in 

that  his  final  estimates  were  withheld  the  former  estimate  had  been  made,  the 

at  the  contractor's  desire,  contrary  to  master  proceeded  to   set  off  a  ratable 

his  promise  to  the  subcontractors.     St.  share  to  the  plaintiffs  of  the  twenty -two 

Louis,  etc.,    R.   Co.   v.   Kerr,  48    111.  thousand    nine     hundred  and    ninety- 

App.  496.  eight  dollars,  after  deducting  the  costs 

Under  an  agreement  with  a  railroad  and  attorneys'  fees  paid  in  the  litiga- 
company,  that  the  measurement  and  tion,  which  was  held  the  only  feasible 
classification  of  work  done  shall  be  the  orjust  mode  of  ascertaining  the  plain- 
same  as  made  by  the  engineer  of  the  tiffs'  share,  the  plaintiffs  not  being  en- 
company,  a  subcontractor  cannot  re-  titled  to  receive  pay  for  their  work 
cover  for  "second  class  masonry;"  the  beyond  what  was  recovered  in  the  liti- 
estimates  and  testimony  of  the  engineer  gation. 

showing  that  he  did  only  certain  '*  third  A  building  contract  awarded  by   a 

class    masonry,"    for   'which   he    was  city  to  the  plaintiff  provided  that   the 

paid.    Clark   v,   Diffenderfer,  31    Mo.  plaintiff  should  not  be  entitled  to  any 

App.  233.  payments  until  the  completion  of  the 

A  contract  between  the  defendants  work,  except  that  the  commissioners 

contracting  for  the  construction   of  a  might    direct  payments   on   estimates 

railroad,  and   the  plaintiff,  a  subcon-  made  by   the  architects  from   time  to 

tractor,   provided    that   the    defendant  time,   where  the    value  of  the    work 

should   receive   three    times  as   much  should    amount    to    twenty    thousand 

compensation  for  removing  solid  rock  dollars.     The    plaintiffs  .  subcontract 

as  for  removing  loose  rock,  the  classi-  with  M.   provided    for    monthly  pay- 

fication  to  be  made  by  the  engineer  of  ments  on   the   estimated   value  of  the 

the  railroad.    The  latter,  at  the  plain-  work  done  by  him.     It  was   held  that, 

tiff 's  request,  classified  the  job  as  solid  while  payments  were  to   be   made  by 

rock.     It  was  held  that  by  accepting  the   plaintiff   to  M.    on    estimates    of 

the  defendants'  last  payment  under  a  architects,  they  were  not  the  estimates 

new    classification,    made     when    the  provided  for   in  the  contract  between 

plaintiff 's  work  was  about  completed,  the  plaintiff  and  the  citj',  which   were 

the  plaintiff  did  not  abandon  his  right  based  only  on  the  work  actually   per- 

under  the  first  classification,  when  he  formed    on    the    building.     Smith    v^ 
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made.^  But  if  the  contractor  alleges  that  the  estimate  is 
fraudulent  and  unjust  he  may  prove  the  nature,  extent  and 
value  of  the  work  by  other  evidence,*  and  the  court  will  always 
relieve  against  mistakes  in  measurements  and  calculations,  clear- 
ly proven,  or  from  oversight  to  measure  or  estimate  any  par- 
ticular part  of  the  work,  or  from  wrong  construction  put 
upon  the  contract  by  the  superintendent.*      The   estimate   or 

MoUeson    (Supreme    Ct.),    26  N.    Y.  Dorwin  v.  We8tbrook,86  Hun  (N.  Y.) 

Supp.  653 ;  74  Hun  (N.  Y.)  606.  363.    And  the  opinion  of  a  witness  that 

Binding  on  Creditors  of  Snboontractor.  the  certificate  is  erroneous,  and  as  to 

— The  contract  between  the  contractor  whether  the  issuing  of  such  a  certificate 

and  his  subcontractor  for  the  construe-  is  evidence  of  bad  faith,  is  insufficient 

tion  of  a  railroad,  providing  that   the  to  show  bad  faith,  fraud  ormisconduct  on 

estimate  of  the  chief  engineer  should  be  the  part  of  the  superintendent.    Zim- 

final  and  conclusive  as  to  the  amount  of  merman  v.  German  Luth.  Church,  11 

work  and  its  value,  is  binding  on  the  Misc.  Rep.  (N.  Y.  Super.  Ct.)  49. 

judgment  creditors  of  the  subcontract-  8.  Galveston,  etc.,  R.  Co.  v.  Henry, 

ors,  on  garnishment  of  the  contractor,  65  Tex.  685. 

and  no  other  evidence  is  admissible.  St.  The  court  will  relieve  against  mis- 
Joseph  Iron  Co.  V.  Halverson,'48  Mo.  takes  in  measurements  and  calculations 
App.  383.  apparent  upon   the   face  of   the  csti- 

1.  A  contract  to  pay  for  materials,  to  mates,  or  clearly  proven,  though  not  so 
be  furnished  for  the  erection  of  a  build-  apparent,  or  from  oversight  to  measure 
ing,  in  monthly  installments,  upon  the  or  estimate  any  particular  part  of  the 
architect's  estimates,  is  not  broken  by  work,  or  from  wrong  constructions  put 
a  failure  to  pay  at  the  end  of  a  month,  upon  the  provisions  of  the  contract  by 
and  before  the  architect  has  made  the  engineer;  but  will  not  relieve 
his  estimates.  Thurber  v.  Rj'an,  12  against  alleged  mistakes  in  determining 
Kan.  453.  the  kind  of  materials  found  in  the  sev- 

2.  Byron  v.  Bell  (C.  PI.),  10  N.  Y.  eral  cuts,  the  parties  being  bound  by 
Supp.  693.  And  see  Gulf,  etc.,  R.  Co.  the  judgment  of  the  engineer  selected 
V.  Ricker  (Tex^  1891),  17  S.  W.  Rep.  by  them  for  special  skill  and  attention 
382.  as  the  umpire  on  such  questions;  nor 

Fraud  cannot  be   presumed  merely  will  it  relieve  against  slight  discrep- 

because   his  estimates  for  work  done  ancles    in    measurements.      Lewis    v. 

pursuant  to  the  contract  are  less  than  Chicago,  etc.,  R.  Co.,  49  Fed.  Rep.  708; 

the  measurement  of  the  work  actually  Summers  v,  Chicago,  etc.,   R  Co.,  49 

done,  nor  because  more  work  was  done  Fed.  Rep.  714.     And  see  Sherman  v. 

than  is  included  in  the  estimate.  There  New  York,  i  N.  Y.  316,  where  it  was 

must  be  evidence  that  such  party  know-  held  that  other  evidence  than  the  en- 

ingly  and  willfully  disregarded  his  duty,  gineer's  final  estimate  of  the  work  was 

and  rejected  or  condemned  work  which  competent. 

he  knew,  or  at  least  should  have  known,  In  an  action  for  the  price  agreed  to 

fully  conformed,  in  all  respects,  to  the  be  paid  for  removing  earth  at  a  given 

contract.     Snell  v.  Brown,  71  111.  133.  rate  per  cubic  yard,  where  a  witness 

The  report  of  the  engineer  cannot  be  has  testified  that  he  was  employed  to 
impeached  for  mistake  arising  from  cross-section  the  work  before  the  grad- 
error  in  judgment,  or  in  drawing  con-  ing  was  done,  and  that  his  measure- 
elusions  from  evidence  and  observa-  ments  are  correct,  the  testimony  of  an- 
tions.     Palmer  V.Clark,  106  Mass* 373.  other  witness  that  he  made  estimates 

But  it  is  error  to  admit  evidence  that  from   such   measurements,  and    found 

upon  other  excavations  in  other  places  that  a  certain  number  of  cubic  yards 

the  engineer  had  classed  as  solid  rock,  had     been     removed,    is    admissible, 

material  similar  to  that  which  he  re-  Clarke  v.  Williams,  39  Neb.  691. 

fused  to  class  as  solid  rock  in  the  exca-  A  contract  for  work  and   materials 

vation   in   question,  it   not  appearing  to  be  performed  and  furnished  on  the 

that   the   contract  under   which   such  Quebec  harbor  works  provided  for  the 

classification  was  made  was  the  same  payment  of  a  bulk  sum  therefor,  and 

as  the  contract  in   the  case  on   trial,  the  specifications  included  dredging  as 
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classification,  however,  is  binding  only  as  to  matters  within  the 
jurisdiction   of  the   superintendent   to   determine,*   and   if  not 

• 

one  of  the  items.    The  contract  pro-  he  need  not  determine  by  actual  meas- 

vided  that  the  engineers  of  the  harbor  urement  the  quantity  of  each  kind  of 

commissioners    should    determine  all  material  excavated,  but  the  word '^cal- 

matters  in  dispute  by  their  final  certifi-  culations  "  is  to  be  understood  in  the 

cate.  The  engineers,  bj  their  final  cer-  sense    of    '*  estimate,*'    and,  after  the 

tificate,  only  granted  a  balance  of  $52,-  measurement  of  an  embankment  or  cut, 

on,  as  due  the  contractors,  deducting  he  may  determine,  by  reference  to  the 

from  the  bulk  sum  agreed  to  be  paid  a  known  contents  and  data,  the  quantities 

large  sum  as  for  a  clerical  error  in  com-  of  the  different  materials    excavated, 

puting  the  amount  of  dredging  to  be  Scoville   v.   Miller,  40  111.   App.  237; 

done.      The    contractors  rejected   the  Musson  I'.'Musson,  40  111.  App.  237. 

engineers*  certificate  as  to  the  amount  Bnrden  of  Proof. — In  an  action  to  re* 

due  them  of  the  contract  price,  and  it  cover  for  excavating,  at  so  much  per 

was  held  that  the  engineers'  certificate  yard,  the  number  of  which  it  had  been 

was  binding  on  the  contractors  as  to  all  agreed  was  to  be  ascertained  by  the  cer- 

matters  within  their  jurisdiction  to  de-  tificate  of  a  certain  surveyor,  where  the 

termine,  but  they  had  no  right  to  de-  plaintiff  offers  such  certificate  as  evi- 

duct  any  sum  from  the  bulk  contract  dence  of  the  number  of  yards,  and  the 

price  on  account  of  error  in  calculating  defendant  denies  its   correctness,  the 

the   amount  of  dredging  to  be  done,  burden  is  on  the  defendant  of  disproving 

which  was  stated  in  the  specifications,  its  correctness.    Pucci  v,  Barney  (City 

and  the  quantity  of  dredging  actually  Ct.),  20  N.  Y.  Supp.  375;  i  Misc.  Rep. 

done,   and  their  certificate   should  hie  (N.  Y.)  84;  Pucci  v,  Barney  (C.  PI.), 

corrected  in   that  respect.     Peters  v,  21  N.  Y.  Supp.  1099;  2  Misc.  Rep.  (N. 

Quebec  Harbor  Com'rs,  19  Can.  Su-  Y.)  354. 

preme  Ct.  68^.  Wairer  of  Riglit  to  Object.— Where 
The  plaintiff  agreed  to  grade  land  for  monthly  estimates  by  an  engineer  in 
a  railway  company,  the  contract  pro-  chargeofa  work  are  to  be  the  means  for 
viding  that  there  should  be  no  classifi-  his  nnal  account,  which  is  to  be  con- 
cation  of  the  material  excavated,  other  elusive  upon  the  contractors,  according 
than  that  found  in  the  specifications,  to  the  terms  of  their  agreement,  a  dis- 
which  provided  that,  if  the  material  to  be  pute  as  to  the  price  allowed  in  a  month - 
excavated  could  be  plowed  with  a  strong  ly  estimate,  followed  by  the  acceptance 
ten- inch  grading  plow,  well  handled,  of  payment,  and  a  receipt  in  full,  will 
behind  a  good  six  mule  or  horse  team,  estop  the  contractor  from  seeking  a 
it  was  to  be  classed  as  loose  earth;  but  greater  price.  Case  v.  U.  S.,  11  Ct.  of 
If  it  required  more  force  than  this,  and  CI.  712.  And  see  Henegan  7'.  U.  S.,  17 
less  than  solid  rock,  it  was  to  be  classed  Ct.  of  CI.  273;  Green  v.  Jackson,  66 
as  loose  rock.    The  engineer  was  in-  Ga.  250. 

structed  to   use  his  best  judgment  in  1.  Peters  v.  Quebec  Harbor  Com'rs, 

making  the  classifications;  where  the  19  Can.  Supreme  Ct.  685. 

material  was  so  hard  that   six  horses  In  O'Reilly  t*.  Kerns,  52  Pa.  St.  2x4, 

could  plow  only  half  the  time,  he  was  it  was  held  not  to  apply  to  extra  work 

instructed  to  allow  a   fair  portion  of  not  contemplated  by  the  contract, 

loose  rock,  "say  twenty -five  per  cent. ;"  A  contract  to   furnish   stone  for  a 

where  eight  horses  would  be  required,  building  at  a  certain  amount  per  perch, 

he  was  to  call  about  fifty  per  cent,  loose  **  architects'  measurement  in  the  wall, 

rock.     It    was    held   that  though  the  to  be  paid  as  per  architects*  estimate  to 

instructions  did  not  strictly  conform  to  the  contractors,  viz.,  ninety  per  cent. 

the  contract  where  there  was  no  ma-  monthly,"  provides  no  method  for  the 

terial  error  in  the  engineer's  classifica-  final  measurement  of  the  walls,    and 

tion,  the  estimates  would   not  be   set  the  determination  of  the  system  to  be 

aside.  Ross  v,  McArthur,  85  Iowa  203.  used  is  properly  left  to  the  jury  under 

Where  the  respective  quantities  of  the   evidence.     Fellows  z\  Snyder,  50 

the  different  kinds  of  excavation   for  Kan.  705. 

which  different  prices  are  to  be  paid  are  A  provision  in  a  contract  for  exca- 

to    be  determined  *'  by  the    measure-  vating,  etc.,  on  a  railroad,  that  all  ques- 

pients  and  calculations  "of  the  engineer,  tions    concerning    the    quantity     and 
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provided  for  at  all  by  the  contract  has  no  binding  force  what- 
ever.* 

XV.  BUBSCRlPTlOirB  TO  WOBX. — Where  various  parties  subscribe 
to  the  construction  of  a  work,  they  will  be  liable  to  the  extent  of 
their  subscriptions  in  an  action  by  the  contractor  upon  the  agree- 
ment,^ but  if  the  subscription  is  conditional,  the  condition  must 
be  performed  before  the  subscription  can  be  collected.*     If  the 

quality  of  the  work,  and  the  amount  of  tent  of  his  subscription,  and  where  a 
money  payable  therefor,  should  be  sub-  party  was  authorized  by  the  defendant 
mitted  to  the  chief  engineer,  has  no  ap-  and  others  to  contract  for  certain 
plication  to  an  additional  compensation  grading,  but,  the  sum  originally  sub- 
promised  on  the  work  turning  out  to  be  scribed  proving  insufficient,  notice  was 
harder  than  anticipated.  Osborne  v.  sent  the  defendant  of  a  meeting  to 
O'Reilly,  42  N.  }.  Eq.  467.  make  a  new  contract,  which  meeting  he 

1.  Where  the  contract  does  not  pro-  did  not  attend,  he  was  held  liable  only 
vide  for  estimates  by  the  architect,  on  the  original  contract  to  which  he 
they  are  not  binding  upon  the  employ-  subscribed.  Berchorman  v.  Murken,  2 
er.     Schuler  v.  Eckert,  90  Mich.  165.  E.  D.  Smith  (N.  Y.)  98. 

2.  See  Subscriptions,  vol.  24,  p.  Where  the  plaintiiT contracted  with 
326 ;  Southern  Hotel  Co.z^.  Chouteau,  53  a  committee  of  citizens  to  build  a 
Mo.  572  ;  Jewett  v,  Siddons,  9  Ind.  455;  schoolhouse  on  the  lands  of  a  corpora- 
McCrimmin  v.  Cooper,  27  Tex.  113.  tion,  and,  to  pay  the  expenses,  a  sub- 

A  subscription  paper,  stipulating  that  scription  list  was  made,  and  it  was 
the  sums  annexed  to  the  subscriber's  agreed  that  the  plaintiff  should  get 
names  would  be  paid  to  any  person  payment  for  his  work  from  the  parties 
who  would  build  a  free  bridge  at  a  whose  names  were  on  the  subscription 
designated  place,  constitutes  a  valid  list,  it  was  held  that  the  corporation 
contract  between  the  subscribers  and  was  not  liable  for  the  work  done  by 
anyone  who  afterward  builds  a  bridge  the  plaintiff,  and  much  less  so  was  a 
in  accordance  with  the  tenor  of  the  new  corporation,  created  long  after 
instrument.  Such  an  instrument  is  the  work  was  done  for  the  same  pur- 
like a  note  payable  to  bearer,  so  far  as  pose  as  the  old  one.  Clayton  i'.  New- 
relates  to  the  paj^ee ;  and  when  the  ton  Academy,  95  N.  Car.  298. 
bridge  is  completed  the  consideration  Where  the  subscribers  plead  that 
is  unimpeachable.  Cooper  v,  McCrim-  they  have  performed  their  contract  of 
min,  33  Tex.  383 ;  7  Am.  Rep  268.  subscription   by   paying  the  same   to 

In  Culver  v.  Banning,  19   Minn.  303,  those  authorized  to  collect,  and  that  it 

it  was  held  that  there  was  no  considera-  has  been  properly  applied  to  the  pay- 

tion  for  the  subscription.  ment  of  obligations  for  which  it  was 

In  an  action  upon  a  contract  to  grade  bound,  evidence  to  establish  such  facts 

and  pave  an  alley  in  which  the  parties  is  admissible.     Sullivan  v.  Miller  (Tex. 

agree  to  pay  **  according  to  their  re-  Civ.  App.  1894),  24  S.  W.  Rep.  819. 
spective    ownerships    on    said    alley,"        8.  Porter  v.  Raymond,  53  N.  H.  519. 
the  plaintiff  need  not  allege  a  party  to        In  a  suit  by  a  bridge  builder  against 

be  a  fee-simple  owner.     A  lease  for  a  the  subscribers  to  the  building  of  a 

term  of  years,  in  connection  with  such  bridge,  it  is  not  competent  for  the  latter 

party's  signature  to  the  contract,  is  a  to  vary  or  contradict  the  subscription 

sufficient  ownership  within  the  mean-  paper  by  parol  proof  that  the  building 

ing  of  the  contract.    Jewett  v,  Siddons,  of  the  bridge  was  to  be  let  out  to  the 

9  Ind.  455.  lowest  bidder,  where  there  is  no  such 

Where   the  subscription   paper  does  provision  in  the  paper  itself.     Cooper 

not  import  that  the  work  is  to  be  done  v.   McCrimmin,   33  Tex.  383  ;  7  Am. 

under  the  personal   supervision  of  the  Rep.  268. 

person  to  whom  the  subscription  is  Evidence  of  the  unfinished  state  of 
made,  he  may  assign  it  and  the  sub-  improvements  in  the  street  is  not  ad- 
scribers  will  be  liable  to  his  assignee,  missible  in  defense  of  a  suit  upon  a  sub- 
Southern  Hotel  Co.  i\  Chouteau,  53  scription  paper  promising  to  pay  as  the 
Mo.  572.  work  progresses.  McCormack  v.  Reecc, 

But  a  party  is  only  liable  to  the  ex-  3  Greene  (Iowa)  591. 
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enterprise  is  abandoned  and  the  contractor  afterward  performs 
the  work  without  the  assent  or  ratification  of  the  subscribers, 
relying  merely  upon  their  sense  of  liberality  for  his  compensation, 
he  cannot  recover  upon  the  subscription.  * 

ZVI.  MSGHAHIC8'  L1BN8. — See  Liens,  vol.  13,  p.  574  ;  Meghan- 
ics'  Liens,  vol.  15,  p.  i. 

WOBKMAV — (See  also  Laborer  vol.  12,  p.  532). — A  workman  is 
one  who  works,  one  employed  in  any  labor,  especially  manual  labor.* 

WOBKMAHLIKE  MAKNEB— (See  also  Logs  and  Lumber, 
vol.  13,  p.  1030). — See  note  3. 

1.  McCrimmin  v.  Cooper,  27  Tex.  The  court  said :  "This  expression  was 
113.  undoubtedly    intended   to   mean   in   a 

2.  Worcester's  Diet.;  followed  in  ^farmerlike -manner,' or  as  good  farmers 
Pennsylvania,  etc.,  R.  Co.  v.  Leuifer,  usually  do,  and  so  we  construe  it.  If 
84  Pa.  St.  171.  it  was  required  by  this  test  that   lime 

EngliBh  Employers  and  Workman  Act.  should  be  spread   the  autumn   before 

— An  omnibus  conductor  or  a  driver  of  putting  in  spring  crops,  as  contended 

a  tram  car  is  not  a  workman,  as  the  du-  for  by  the  defendant  below,  then   the 

ties  of  neither  involve  labor,  and  those  work    performed   by    the    plaintiff  in 

of  the  conductor  at  least  could  not  be  spreading  the   lime  hauled   upon   the 

regarded  as  manual.     Morgan  v.  Lon-  ground  might  and   ought   to   be   pre- 

don  General  Omnibus  Co.,   13   Q.  B.  sumed  to  have  been  for  the  tenant's  own 

Div.  832;  Cook  V.  North  Metropolitan  benefit,  and  he  should  not  charge  for 

Tramways  Co.,  18  Q^B.  Div.  683.  it.     His  lease  was  dated  in  September 

A  designer  of  patterns  is  not  a  work-  preceding  the  commencement    of  his 

man.    Jackson  t;.  Hill,  13  Q^B.  Div. 618.  term,  and  there  being  no  obstacle  to 

But  one  who  has  to  labor  manually  is  his  entering  to  spread  the  lime  in  the 
not  less  a  workman  because  he  has  to  fall,  whether  he  did  it  or  omitted  it 
employ  other  manual  laborers  to  assist  must  enter  into  the  consideration  of 
him.  Granger  v.  Ainseley,  6  Q^  B.  what  would  be  good  husbandry  under 
]3iv.  182.  And  so  one,  a  substantial  these  circumstances.  Of  course,  if  it 
part  of  whose  time  is  taken  up  in  man-  had  been  a  case  in  which  he  could  not 
ual  labor,  is  a  workman  within  the  act  have  entered  without  being  a  trespass- 
mentioned,  although  he  is  an  over-  er,  it  could  not  be  presumed  that  it 
looker  of  others.  Leech  t>.  Gartside,  i  was  within  the  meaning  of  the  clause 
Times  Rep.  391.  So  is  a  miner,  work-  that  he  must  enter.  *  Workmanlike,' 
ing  for  a  "buttyman."  Brown  v.  But-  *  farmerlike,*  and  such  like  expressions, 
tcrley  Coal  Co.,  53  L.  T.  964.  necessarily   have  relation  to   the  cir- 

OItU  Bnglnoan.^In  Pennsylvania,  cumstances  of  the  thing  to  be  done  as 
etc.,  R.  Co.  V,  Leuffer,  84  Pa.  St.  168,  indicated."  Aughinbaugh  v,  Coppen- 
a  civil  engineer  was  held  not  to  be  a  heifer,  55  Pa.  St.  349. 
vrorkman  within  the  Mechanic's  Lien  Contract  for  Sawing  Lumber. — Where 
Law.  The  court  said :  '*  When  we  a  contract  provided  for  the  manufac- 
speak  of  the  laboring  or  working  ture  of  lumber  **in  a  good  and  work- 
classes,  we  certainly  do  not  intend  to  manlike  manner,"  without  reference  to 
include  therein  persons  like  civil  en-  any  particular  kind  of  mill,  it  was  held 
gineers,  the  value  of  whose  services  error  to  admit  testimony  "that  portable 
rests  rather  in  their  scientific  than  mills  were  not  expected  to  manufac- 
in  their  physical  ability.  We  there-  ture  as  good  lumber  as  stationary  ones," 
by  intend  those  who  are  engaged,  not  and  to  instruct  the  jury  that,  **if  plain- 
in  head,  but  in  hand,  work,  and  who  de-  tiffs  used  reasonably  good  machinery, 
pend  upon  such  hand  work  for  their  as  compared  with  the  machinery  gen- 
living."  erally  used  in  doing  similar  jobs  at  that 

8.  A  clause  in  a  lease  provided  that  locality,  and  in  the  surrounding  lum- 

the  lessee  should  cultivate  the  farm  in  bering  country,  this  would  be  sufficient 

a  ''workmanlike  manner."    This  was  as   far  as  machinery  was  concerned." 

held  to  mean  in  a  "farmerlike  manner."  Grice  v.  Noble,  59  Mich.  516. 
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BeflnitioDi.  WORLDL  Y  LA  BOR—  WORSHIP.  Befiaiiim. 

WOBLDLT  LABOE,  ETC.— As  to  the  use  of  this  and  similar 
phrases  in  Sunday  laws,  see  SUNDAY,  vol.  24,  p.  528. 

WOBK. — See  note  i. 

WOBBYHTG.— See  note  2. 

WOBSHIP— (See  also  BUILDING,  vol.  2,  p.  604;  Disturbing 
Meetings,  vol.  5,  p.  721 ;  House,  vol.  9,  p.  780;  Religion,  vol. 
20,  p.  769;  Religious  Liberty,  vol.  20,  p.  769;  Religious 
Purposes,  vol.  20,  p.  772  ;  Religious  Societies,  vol.  20,  p.  773). 

— No  definition  of  this  word,  as  used  in  divine  worship,  religious 
worship,  place  of  worship,  and  similar  expressions  applicable  to 
all  cases,  has  seemingly  been  framed  by  any  court.  The  word 
has  no  technical  or  legal  signification;  the  cases  in  which  its  mean- 
ing has  been  the  subject  of  contention  have  been  decided  upon 
their  own  merits.* 

In  a  8uit  for  pajment  under  a  writ-  if  a  dog  pursues  and  barks  at  sheep,  it 
ten  contract  to  manufacture  logs  "  in  a  is  worrying  under  the  statute.  Camp- 
workmanlike  manner"  it  is  error,  in  the  bell  v.  Brown,  i  Grant's  Cas.  (Pa.)  8a. 
absence  of  evidence  on  the  subject,  to  In  Johnson  v.  McConnell,  80  Cal. 
charge  that  the  contract  was  sufficient-  545,  it  was  held  that  the  dog  roust 
ly  complied  with  if  plaintiff  had  made  be  actually  worrying  the  sheep  at  the 
as  good  lumber  as  he  could  with  the  time  it  is  killed.  In  that  case,  the 
mill  and  appliances  he  had.  Button  v,  court  said  that  it  was  doubtful  from  the 
Russell,  55  Mich.  479.  evidence  whether  the  dogs  were  in  fact 

1.  Dlatinotloii  Between  Worn  and  chasing  the  sheep,  or  whether  they 
Carried  in  Bevenne  Law. — In  Richard-  were  merely  hunting  in  the  field.  The 
son  V.  Lawrence,  x  Blatchf.  (U.  S.)  court  commented  upon  the  case  of 
502,  the  court  said :  **The  evidence  in  Marshall  v,  Blackshire,  44  Iowa  478, 
this  case  shows  that  a  distinction  has  cited  above,  quoting  the  definition  there 
always  been  recognized  and  acted  up-  given,  and  saying  that  that  case  fully 
on,  in  the  collection  of  the  revenue,  sustained  their  view;  but  McFarland, 
between  articles  worn  by  men,  women  J.,  dissenting,  claimed  that  the  facts 
and  children,  and  those  carried.  An  showed  that  the  dogs  were  worrying 
article  worn  appears  to  have  been  un-  the  sheep  within  the  definition  givea 
derstood,  as  the  term  properly  imports  in  that  case. 

in  a  strict  philological  sense,  as  intend-  3.  And.  Law  Diet.;   State  i\  Norria, 

ed  to  designate  some  article  of  cloth-  59  N.  H.  536. 

ing  or  raiment — some  garment  used  or  Bnaineu  Meeting. — A  prosecution  for 

worn  upon  the  person,  as  distinguished  disturbing  a  congregation  assembled  for 

from  an  article  carried  or  used  about  religious  worship  will  not  be  sustained 

the   person   for  convenience  or  orna-  by  proof  that  the  congregation,  though 

ment.     A  hat,  coat,  or  shoe,  is  an  ar-  disturbed,  were  assembled  exclusively 

tide  worn,  in  the  proper  sense  of  the  for  business  purposes,  even  though  the 

word;   but  a  cane,  snuffbox,  or  lady's  proceedings  were  opened  with  religious 

fan,  is,  properly   speaking,  an   article  exercises.     Wood  t*.  State,  1 1  Tex.  App. 

not  worn  but  carried.''  318.    But  in  Hollingsworth  v.  State,  5 

2.  Worrying  Domestic  Animals — Dogs.  Sneed  (Tenn.)  518,  it  was  held  that  a 
— Within  a  statute  giving  the  owner  of  religious  congregation  assembled  to 
domestic  animals  a  right  to  kill  a  dog  transact  church  business  were  entitled 
for  worrying  them,  worry  means  to  to  the  protection  afforded  by  the  laws 
run  at,  chase,  bark  at.  Marshall  r.  against  disturbing  public  worship. 
Blackshire,  44  Iowa  478.  Thus,  where  the  church  judicature  as- 

Within  an  act  making  the  owner  of  sembled    after    the    religious    services 

a  dog  liable  for  damage  done  b^'  it  to  were  over,  for  the  trial  of  an  offending 

sheep,  and  permitting  the  killing  of  the  member,  it  was  held  that  a  disturbance 

dog,  it  was  held  that  worrying  did  not  of  such  an  assembly  was  indictable, 

imply  tearing  with  the  teeth,  and  that  Sunday   School. — A   Sunday  school 
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Deflnitioii.                                         WOUND.  Definition. 

WOITND-— (See  also  ASSAULT,  vol.  i,  p.  812;  Maim,  vol.  14, 
p.  i). — A  wound  is  an  injury  to  the  person,  by  which  the  skin  is 
broken  or  cut.* 

was  held  not  to  come  within  the  term  them,  it  was  not  a  place  of  worship, 

"divine  worship"  in  an  agreement  be-  And  see  Com.  v,  Wagner,  4  Pa.   Co. 

tween    two    congregations    to    use    a  Ct.  Rep.  27. 

church  jointly  for  that  purpose.    The  Christmas  Tree  Festival. — A  ''Christ- 

court  said  :**  These  congregations  never  mas  tree"  festival  for  Sunday  school 

so    understood    or    acted    upon    their  scholars  at  a  schoolhouse  is  not  an  as- 

agreement  of  union.    They  built  their  sembly  for  religious  worship.     Layne 

church  for  divine  worship,  by  prayer,  v.  State,  4  Lea  (Tenn.)  199.    The  court 

praise,    and    the  preaching  of    God^s  said:  ** It  appears  that  the  meeting  was 

word.     Its   use    was   to   be   congrega-  held  at  a  schoolhouse,  and  is  described 

tional  worship,  not  school  instruction,  by  the  witnesses  as  a  'Sunday  school 

Their  worship  was  to  be  led  by  pastors  celebration    and    Christmas    tree,'    at 

who    should    regulate    their    appoint-  which   no  religious  service  had   been 

ments  in  due  regard  to  mutual  harmony,  appointed,    but  speeches    were   made 
and  was  not  to  be   the  instruction   of    upon  the  subject  of  Sunday  schools  and 

youth,  even  though  part  of  it  were  in  public  morality.     On  a  Christmas  tree 

divine  things,   led   by   individual  lay-  were  hung  presents,  and  singing  and 

men.    There  are   reasons,  also,  why  a  music  upon  violins  were  the  entertain- 

chamber  or  audience  room,  dedicated  ments  of  the  occasion.    Two  persons 

to     public     congregational     worship,  were  distributing  the  presents  from  the 

should  not  be  thrown  open  to  thought-  tree,   calling  the  names  of  those    for 

less,  giddy,  sometimes  vicious,  youths,  whom  they  were  intended,  when  plaintiff 

to  deface  and   soil   it.     We   think   the  in  error,  under  the  influence  of  liquor^ 

court  erred  in  deciding  the   case   ac-  placed  himself  on  his  back  on  the  floor, 

cording  to  the  general  meaning  of  the  and  kicked  the  Christmas  tree,  swearing 

words  '  divine  service,'  as   testified  to  in  a  loud  voice,  to  the  great  annoyance 

by  some  of  the  witnesses,   instead   of  and  disgust  of  the  decent  people  pres- 

confining    their    signification     to    the  ent.     He  was  finally  induced  to  leave, 

sense  in  which  the  congregation  under-  His  conduct  was  very   reprehensible, 

stood  it  when   they   entered   into   the  and  he  might  have  been  indicted,  and 

agreement,    and   afterwards   practiced  should  have  been  exemplarily  punished 

upon  it."     Gass's  Appeal,  73  Pa.  St.  46;  for  his  indecent  profanity  in  the  pres- 

13  Am.  Rep.  726.  ence  of  the  women  and  children  and 

But    in    Martin    v.   State,    6    Baxt.  other  good  people  there  assembled,  and 

(Tenn.)  234,  a  Sunday  school  was  held  we  regret  that  we  cannot  afHrm   the 

to  be  a  ''worshiping  assembly"  in  the  judgment  against   him.     But  the  act 

sense  of  a  statute  making  the  disturb-  under  which  he  is  presented  is  intend- 

ance  of  public  worship  indictable.  ed  to  protect  'assemblies  met  for  reli- 

Camp  Meeting — Question  of  Fact. — In  gious  worship.'  The  meeting  disturbed 
State  V.  Norris,  59  N.  H.  536,  it  was  was  for  the  enjoyment  of  a  Christmas 
held  to  be  a  question  of  fact  whether  a  festival,  and  the  fact  that  it  was  es- 
temperance  camp  meeting  was  an  as-  pecially  intended  for  Sunday  school 
sembly  for  the  purpose  of  worship,  scholars  and  their  teachers  and  friends 
The  court  said  :  '*  The  case  presents  no  does  not  change  its  character  nor  make 
question  of  law.  The  question  of  fact  it  an  *  assembly  for  religious  worship.' " 
is,  Was  the  State  Temperance  Camp  Residence  of  Priest  or  Clergyman. — 
Meeting,  in  this  case,  a  public  'assem-  In  St.  Joseph's  Church  v.  Assessors,  12 
bly  convened  for  the  purpose  of  reli-  R.  I.  19;  34  Am.  Rep.  597,  it  was  held 
gious  worship? '  G.  L.,  ch.  273,  %  9.  The  that  the  residence  of  a  priest  or  clergy- 
term  religious  worship  having  no  tech-  man  is  not  exempt  from  taxation  "as  a 
nical  meaning  in  a  legal  sense,  the  de-  building  for  religious  worship,"  al- 
termination  of  this  question  is  within  though  it  contains  one  room  set  apart 
the  province  of  a  jury."  Compare  as  a  chapel  for  religious  worship.  See 
Summit  Grove  Camp  Meeting  Assoc.  Gerke  v,  Purcell,  25  Ohio  St.  229. 
V.  School  Dist.,  12  W.  N.  C.  (Pa.)  103,  1.  Moriarty  v.  Brooks,  6C.  &  P.  684 ; 
where  it  was  held  that  if  the  camp-  25  E.  C.  L.  597 ;  Rex  v.  Withers,  4  C. 
meeting  grounds  belonged  to  an  as-  &  P.  446 ;  19  £.  C.  L.  466. 
sociation,  and  profit  was  derived  from  In  State  xk  Leonard,  22  Mo.  449,  it  is 
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Bdlnitioii.                                        WOUND.  DdhiitiML 

said:  **  We  may  suppose  from  the  evi-  decision  seems  to  have  been  put  upon 

dence  that  the  prosecutrix  was  wound-  the    strict  principles  of  the  common 

ed  in  the  legal  sense  of  the  term,  for  law.     We  admit  the  force  of  the  argu- 

she  says  that  there  is  a  scar  still  left  ment,   provided  the  premises  be  true, 

made  by  the  wound."    Shadock  v,  Al-  that  the  word  *  blow/  in  the  connection 

pine  Plank-road  Co.,  79  Mich.  11.  in  which  it  is  used,  does  not  convey 

A  wound  is  a  solution  of  continuity  'the  whole  requisite  legal  idea*  of  the 

in  the  soft  parts,  suddenly  occasioned  means  whereby  the  deceased  was  killed, 

by  external  causes,  and  generally  at-  The  charge  is  that  the  prisoner,  'with 

tended  at  first  with  hemorrhage.     Rex  a  certain  club,  which  he,  the  said  Al- 

T'.  Wood,  4  C.  &  P.  381,  note ;  19  E.  C.  fred  W.  Noblett,  in  both  his  hands  then 

L.  430.  and  there  had  and  held,  the  said  John 

To  wound  means  to  divide  the  sur-  Davis,  in  and  upon  the  left  side  of  the 

face  of  the  body,  whether  it  be  an  in-  head,  cutting  the  lefl  car  and  mashing 

ternal — e.  g.,  the  inside  of  the  mouth —  the  nose  and  left  cheek  bone  of  him,  the 

or  an  external  surface.  Stephen's  Crim-  said  John  Davis,  then  and  there  felo- 

inal   Law  171,  citing  Reg.  T^  Leonard,  niously,  etc.,  did  strike,  giving  to  the 

8  C.  &  P.  173;  34  E.  C.  L.  341.  said  John  Davis,  then  and  there,  with 

With  the  Hand. — Wounding  may  be  the  club  aforesaid,  in  and  upon  the  left 

done  with  the  hand.     R.  t.  Bullock,  side  of  the  head,  cutting  the  left  ear 

L.  R.,  I  C.  C.  R.  115.  and  mashing  the  nose  and  left  cheek 

Breaking  a  Bone. — It  seems  that  to  bone  of  him,  the  said  John  Davis,  one 

break  a    bone    without   breaking  the  mortal    blow,    of   which   said    mortal 

skin  is  not  a  wound.    Rex  v.  Wood,  blow  the  said  John  Davis  on,  etc.,  in- 

4  C.  &  P.  381 ;  19  E.  C.  L.  430;  Rex  stantly  died.*     Mr.  Walker  defines  the 

V.  Owens,   i    M.   C.   C.  205;    Rex   v,  word  *  blow' to  mean  a  *  stroke,*  and  the 

Hughes,  2  C.  &  P.  420;  12  E.  C.  L.  300.  verb  *to  mash,*  of  which  'mashing*  is  a 

Stab,  Cnt  or  Wound. — Where  these  participle,  to  mean  *  to  beat  into  a  con- 
words  were  used  together  in  a  statute,  fused  mass.*  Now  it  seems  to  us  that 
it  was  held  that  a  wound  must  be  ac-  a  blow  or  stroke  with  a  club,  which  has 
complished  by  an  instrument,  because  the  effect  of  cutting  the  left  ear  and 
wounding  is  associated  with  stabbing  mashing,  or  beating  into  a  confused 
and  cutting,  and  a  stab  and  cut  must  mass,  the  nose  and  le^t  cheek  bone  of 
be  made  by  an  instrument.  Jennings*  the  deceased,  shows  to  the  court,  as 
Case,  2  Lew.  C.  C.  130.  See  also  R.  v,  clearly,  the  means  whereby  the  de- 
Stevens,  I  Mood.  409;  Rex  v,  Harris,  7  ceased  was  killed,  as  if  the  word 'wound* 
C.  &  P.  446;  32  E.  C5.  L.  578.  had  been  used.    The   case  of  State  i*. 

Blow  SubBtitnted  for  Wound. — "It  re-  Moses,  2  Dev.  (N.  Car.)  452,  decides 
mains  for  us  to  inquire,  whether  the  that  the  act  of  181 1  dispenses  with  the 
substitution  of  the  word  'blow'  for  the  necessity  of  stating  the  dimensions  of 
word  'wound,'  in  the  indictment  now  a  wound,  and  we  think  that  it  is  equal- 
before  us,  is  such  an  informality  as  is  ly  effectual  to  dispense  with  the  neces- 
cured  by  the  statute.  The  counsel  for  sity  of  using  the  word  '  wound,*  when 
the  prisoner  contends  that  it  is  not —  other  terms  of  equivalent  meaning  are 
that,  on  the  contrary,  it  is  a  defect  in  employed.**  State  v,  Noblett,  2  Jones 
the  substance  of  the  averment  of  the  (N.  Car.)  433. 

means  whereby  the  deceased  came  to  Wound  and  Bmise. — " '  Wound  *  is  a 

his  death,  and  therefore  fatal ;  that  the  hurt  given  by  violence,  no  matter  with 

word 'blow' signifies  the  cause  only  of  what  kind  of  weapon.    'Bruise*  is  a 

the  wound,   which  is  the  effect  of  the  hurt  with  something  blunt  and  heavy, 

blow,  from  which  effect  the  death  en-  Wound  includes  a  bruise.    As,  there - 

sues,  and  that  such  wound,  being  the  fore,  the  present  charge  is  of  wounds 

immediate  cause  of  the  death,  must  be  with  a  stick,  they  must  be  taken  to  be 

stated,    instead  of    the   remote  cause,  such  wounds  as  a  stick  commonly  in- 

which  is  the  blow.    The  language  of  flicts.     Is  it  competent  for  the  prisoner 

the  court  in  the  case  of  State  %\  Mar-  to  object  to  the  use  of  a  word  in  one  of 

tin,  3  Dev.  (N.  Car.)  329,  to  which  we  its  proper  significations?     It  is  admit- 

have  referred  particularly  in  State  f.  ted,   on   his  behalf,  that   if  the   word 

Tom    {^decided   at   the    present   term,  'bruises*  had  been  used  in  this  indict- 

2  Jones  (N.  Car.)  4x4),  goes  far  to  sup-  ment,  instead  of  the  word  'wounds,*  no 

port  this  argument.     But  it  is   to   be  description  would  be  required;  but  if 

remarked,  that  the  act  of  181 1    is  not  every   wound   includes  a  bruise,  why 

at  all  alluded  to  in  that  case,  and  the  shall  that  word,  in  this  indictment,  be 
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WfwtdM.                                   WRECK.  iMiiiitioB. 

WEECK. — (See  also  Salvage,  vol.  21,  pp.  469-512  ;  Seamen, 
vol.  21,  p.  915 ;  Ships  and  Shipping,  vol.  22,  p.  710.) 

I.  Definition,  091.  IV.    Rights  and  Liabilities  of  Owners 

11.  Who  Entitfedf  to  Wrecks,  994.  ©f  Wrecks,  995. 
II L  Protection     and    Disposition    of 
Wrecks,  994. 

I.  DSTliaTIOV. — The  term  "  wreck,"  in  its  popular  sense,  means 

a  ship  which  has  received  such  injuries  as  to  render  her  innavi- 
gable and  unable  to  pursue  her  voyage  without  repairs.* 

But  according  to  the  purely  technical  common-law  sense, 
"  wreck  "  applies  only  to  property  cast  upon  the  land  by  the  sea. 
Things  are  not  "  wrecks  "  in  their  legal  sense  so  long  as  they 
remain  at  sea.* 

stripped  of  its  ordinary  extent  of  mean-  Wreck  is  the  ruins  of  a  ship  which 

ing?     The  word  wound  is  not  a  tech-  has  been  stranded  or  dashed  to  pieces 

nical  word ;  it  is  one  of  common  par-  upon  a  shelf,  rock,  or  seashore  by  tem- 

lance.     If  this  word,  ex  vi  termini,  im-  pestuous  weather.     Respublica  v.  Le- 

ported  a  separation  of  the  skin,   and  Caze,  i  Yeates  (Pa.)  59. 

was  confined  in  its  signification  to  in-  2.  i  Blacks.  Com.  290;  2  Kent's  Com. 

juries  of  that  character,  then  it  might  322 ;  Baker  v,  Hoag,  7  N.  Y.  555 ;  59 

be  alleged  that  it  always  differed  from  Am.  Dec.  431. 

a  bruise  and  did  not  include  it.    But  Goods  cast  into  the  sea  to  unburden 

it  is  clear,  that  in  common  parlance,  a  ship  in  a  storm  and  never  intended 

and  also   in  judicial  decisions,  wound  as  merchandise  are  wrecks  when  cast 

and  bruise  are  used  as  synonymous."  on     shore    without     any    shipwreck. 

State   1'.   Owen,    i    Murph.  (IST.  Car.)  Sheppard  r.  Gosnold,  Vaugh.  168. 

456;  4  Am.  Dec.  571.  **  *Wrecke,'  or  *Varech'  (as  the  Nor- 

Llfe  Insuranoe. — Within  the  meaning  mans,  from  whom  it  came,  call   it)  is 

of  a  question  of  an  application  for  life  where  a  ship  is  perished  on  the  sea, 

insurance,  viz:   *'Have    you    received  and  no  man  escapeth  alive  out  of  the 

any  wound,  hurt,  or  serious  bodily  in-  same,  and  the  ship,  or  part  of  the  ship 

jury?"  the  words  "hurt*' and  '*wound"  so  perished,  or  the  goods  of  the  ship, 

mean  an  injury  to  the  body  causing  an  come  to  the  land  of  any  Lord,  the  Lord 

impairment  of  health  or  strength,   or  shall  have  that  as  a  wrecke  of  the  sea. 

rendering  the   person   more  liable  to  But  if  a  man,  or  a  dog,  or  a  cat  escape 

contract  disease,  or  less  liable  to  resist  alive,  so  that  the  party  to  whom  the 

its  effects.     A  cut  on  the  face,  finger  or  goods  belong  come  within  a  yeare  and 

any  part  of  the  body,  from  which  blood  a  day  and  prove  the  goods  to  be  his,  he 

flows,  though  healing  in  a  few  days,  is  shall  have  them  againe,  by  provision 

a  hurt  or   wound,   but  not  within  the  of  the  Statute  of  Westm.  i,  ch.  4,  made 

meaning  of  the  contract  under  consid-  in  King  Edw.  I  dayes,  who  therein  fol- 

eration.   Bancroft  v.  Home  Ben.  Assoc,  lowed  the  decree  of  H.  I.,  before  whose 

(Ct.  App.),  30  N.  Y.  St.  Rep.  175,  re^  dayes,  if  a  ship  had  been  cast  on  shore 

'Zfersing'  {Super.  Ct.),  8  N.  Y.  St.  Rep.  torne  with  tempest,  and  were  not  re- 

129.  paired  by  such  as  escaped  alive  within 

Where  the  Whole  Skin  Is  Not  Bepa-  a  certain  time,  that  then  this  was  taken 

rated. — A  scratch  on  the  face  by  rup-  for  wrecke."  Termes  de  La  Ley. 

turing the  cuticle  only,  without separat-  "De  wreck  de  mere"  (3  Edw.  i,  ch. 

ing  the  whole  skin,  is  not   a  wound.  4),  —  "  Wrecke  or   Ship  wrecke,  is   an 

Reg.  V,  M'Loughlin,  8  C.  &  P.  635 ;  34  English  word,  in  French  Naufragey  in 

E.  C.  L.  561 ;   Rex  t'.  Wood,  4  C.  &  P.  ancient     French     Varech^    in    Latine 

381 ;  19  E.  C.  L.  430.     Com.  v,  Galla-  Naufragium^  legally  Wreccum  Maris^ 

fisher,    6   Met.    (Mass.)   568;    State   v.  wrecke  of  the  sea  in  legal  1  understand- 

Leonard,  22  Mo.  450.  ing,  is  applied  to  such  goods  as  after 

1.  3  Kent's  Com.  322;  Wood  v.  Lin-  shipwreck  at  sea  are  by  the  'sea  cast 

coin,  etc.,  Ins.  Co.,  6  Mass.  479;  4  Am.  upon  the  land;  and,therefore,  the  juris- 

Dec.  163;  Lacaze  v.  State,  Add.  ( Pa.)  64.  diction  thereof  pertaineth  not  to  the  lord 
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II.  Who  Entitled  to  Wbecxs.— In  England,  a  right  to  wreck  of 

the  sea  and  to  its  custody,  is  vested  in  the  Crown  until  its  owner 
appears.^  If  the  owner  does  not  claim  within  a  year  and  a  day, 
it  vests  in  the  Crown  absolutely.*  Several  of  the  United  States 
bordering  on  the  sea  have  enacted  statutes  providing  for  a  similar 
disposition  of  such  property.  They  declare  that  nothing  cast  by 
the  sea  upon  the  land  shall  be  adjudged  a  wreck  until  it  has  been 
kept  safely  for  the  space  of  a  year  for  the  true  owner,  to  whom 
the  same  is  to  be  delivered  on  his  paying  reasonable  salvage ;  and 
if  the  goods  be  not  claimed  within  that  time,  they  shall  be  sold 
and  the  proceeds  accounted  for  to  the  state.' 

m.  PlOTECTiOV  AVD  DI8PO6ITIOV  OF  WBB0X8. — The  States  have 
different  provisions  respecting  the  protection  and  disposition  of 
wreck ;  they  are,  however,  the  same  in  their  general  features, 
providing  for  the  appointment  of  officers,  whose  duty  it  shall  be 

ad  mi  rail  but  to  the  common  law.     Al-  any  apparent  owner,  having  drifted  from 

though  this  statute  speaketh  onelv  of  its' moorings,  is  not  wreck  within  the 

wrecke,  yet  this  statute  extendeth   to  meaning  of  the  act.     Palmer  r.  Rouse, 

Flotsam,  Jetsam, and  Lagan." a  In8t.i67,  3  H.  &  N*.  505;  Legge  7^  Boyd,  14  L. 

citing  Constable's  Case,  5  Coke  io6a.  C.  P.  138;  Barry  v.  Arnaud,  10  Ad.  & 

Goods  contained  in  a  vessel  sunk  in  £1.646;  37  E.  C  L.  206. 

tide  water  are  not  wrecks  within  the  Abandonment. — In  Wood  r.  Lincoln, 

provisions  of  the  Revised  Statutes ;  but  etc.,  Ins.  Co.,  6  Mass.  482;  4  Am.  Dec. 

are  derelict,  upon  which  the  salver  by  163,  it  was  held  that  when  a  ship  be- 

maritime  law   has  a   lien   for  salvage,  comes  a  wreck  it  is  generally  a  total 

Baker  v,   Hoag,  7  N.  Y.  555 ;   59  Am.  loss,  and  the  owner  may  abandon  it  as 

Dec.  431.  a  wreck.     In  this  sense  it  is  defined  as 

Where  the  owners  of  goods  that  have  follows:  "A  ship  becomes  a  wreck 
been  shipwrecked,  or  their  servants,  [sa3-s  the  court]  when,  in  consequence 
remain  in  possession  of  them,  such  of  the  injury  she  has  received,  she  is 
goods  are  not  in  any  sense  wrecks  and  rendered  absolutely  innavigable,  or  un- 
do not  belong  to  the  Crown  or  its  gran-  able  to  pursue  her  voyage,  without  re- 
tee  by  virtue  of  its  prerogative.  Sutton  pairs  exceeding  half  her  value." 
t;.  Buck, 2  Taunt.  302  ;Dunwicht/.  Ster-  1.  3  Edw.  i,  ch.  4;  17  Edw.  2,ch.  11; 
ry,  I  B.  &  Ad.  831;  20  E.  C.  L.  492;  Constable's  Case,  5  Coke  107;  Mar- 
McKinney  v.  Brights,  16  Pa.  St.  399;  quis  of  Breadalbone  t\  Smith,  12  Scotch 
55  Am.  Dec.  512.  Sess.  Cas.  (2d  ed.)  602;  Woodward  v. 

The  term  cannot   be  extended  to  a  Fox,  2  Vent.  188 ;  Hamilton  v.  Davis, 

boat  or  other  property  afloat,  not  ap-  5  Burr.  2732 ;  The   Augusta,  i   Hagg. 

pearing  to  have  ever  been  cast  over-  16;  Rex   r.  Two  Casks  of  Tallow,  3 

board,  or  lost  from  a  vessel  in  distress.  Hagg.  294. 

Chase  v.  Corcoran,  106  Mass.  288,  cit-  2.  The  Augusta,  i  Hagg.  18. 

/>^  Sheppard  t^.  Gosnold,  Vaugh.  IC9;  But  the  owner   may  claim  it  within 

Palmer  v.  Rouse,  3  H.  &  N.  505;  Baker  that  time.  Murphy  v.  Dunham,  38  Fed. 

V,  Hoag,  7  N.  Y.  555 ;  59  Am.  Dec.  431.  Rep.  510;  Proctor  r.  Adams,  113  Mass. 

A  cargo  of  a  vessel  sunk  in  forty  feet  376;  18  Am.  Rep.  500. 

of  water  and  abandoned  to  the  under-  8.  New  J^ork  Rev.  Stat.  690,  §  i,  as 

writers,  is  not  a  wreck  of  the  sea.  Mur-  amended  L.  1869,  §  493 ;  Massachusetts 

phy  v,  Dunham,  38  Fed.  Rep.  503.  Stat.  1887,  ch.98,  §  12  (Supp.  Pub.  Stat 

BngllBh  supping   Act. — The  second  Mass.  p.  480).     See  Proctor  v.  Adams, 

section    of   the    Merchant's    Shipping  1x3  Mass.  376;  18  Am.  Rep.  500;  Chase 

Act  1854  provides  that  the  term  wreck  v.  Corcoran,  xo6  Mass.  286. 

shall  include  jetsam ,  flotsam  and  ligan.  Owner  of  Land. — It  has  been  held  in 

or  derelict  found  in  or  on  the  shores  of  Massachusetts  that  the  owner  of  the 

any  sea  or  tidal  water.     17  &  18  Vict.,  shore   has  the    title  to  wreck  thrown 

ch.  104;  The  Zeta,  44  L.  J.  Adm.  22.  upon  the  shore,  as  against  all  strangers, 

Timber  found  floating  at  sea,  without  and    may    maintain    trespass   against 
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to  save  and  secure  such  property,  appraise  its  value,  and  to  keep 
it  in  a  safe  place  to  await  the  claim  of  persons  who  may  there- 
after appear  entitled  to  it.  There  are  also  provisions  as  to  adver- 
tising and  sale.* 

Congress  has  also  made  provisions  for  the  protection  and  dispo- 
sition of  wreck,  requiring  a  license  from  vessels  engaged  in  carry- 
ing property  from  a  wreck;*  and  providing  punishment  for 
plundering  wrecks  or  for  showing  false  lights.' 

IV.  Eights  and  Liabilities  of  Owhsbs  of  Wbecxs. — Where  a 
vessel  is  sunk  through  an  unavoidable  accident  in  navigable  water, 
the  owner  is  not  obliged  to  remove  the  wreck,  nor  is  he  liable  for 
injuries  it  may  cause  to  others,  nor  indictable  for  maintaining  a 
nuisance,  although  navigation  is  obstructed.*  If,  however,  in- 
stead of  abandoning  the  wreck,  he  retains  possession,  he  is  liable 
for  any  injuries  arising  from  his  failure  to  take  proper  precautions 
for  the  public  safety.* 

strangers  for  taking  such  wreck.     Bar-  the  sea.     But  the  act  is  not  intended  to 

ker  t;.  Bates,  13  Pick.  (Mass.)  255;  23  reach  cases  where  the  property  aban- 

Am.  Dec.  678.  doned  by  the  officers  or  other  parties  in- 

1.  New  Tork  Rev.  Stat.,  690,  §  i,  as  terested  is  recovered  by  third  persons, 
amended  L.  1869,  ^  493,  title  **  Wrecks ;"  U.  S.  v.  Smiley,  6  Sawy.  (U.  S.)  640. 
North  Carolina  Rev.  Stat.,  ch.  23,  title         Indlotment. — An  indictment    which 
*'  Wrecks."  alleged  that  the  defendant  ''furnished 

2.  United  States  Rev.  Stat.,  ^  4240.  and  loaned  "  a  skiff  to  be  used  by  others 

3.  United  States  Rev.  Stat.,  ^  5358.       in  plundering   a   wrecked   vessel,  was 
This  statute  has  been  held  constitu-     held  good.     U.   S.  v,  Sanche,  7  Fed. 

tional.     U.  S.  v.  Coombs,  12  Pet.  (U.  Rep.  715. 

S.)  72.  The  indictment  need  not  distinguish 
Under  this  statute  the  court  was  held  between  acts  supposed  to  be  character- 
to  have  jurisdiction,  although  the  ves-  ized  as  '* plundering*'  and  other  acts 
sel  was  lying  upon  the  shore,  and  the  supposed  to  be  properly  designated  as 
property  plundered  after  it  had  been  '*  stealing"  or  "destroying,"  nor  between 
separated  from  the  vessel.  U.  S.  v,  acts  of  depredation  committed  on  the 
Pitman,  i  Sprague  (U.  S.)  196.  wreck  and  such  acts  committed  on  prop- 
It  is  not  larceny  alone  which  is  pun-  erty  belonging  to  but  separated  from 
ishable  under  this  section,  but  any  act  it.  U.  S.  v.  Stone,  8  Fed.  Rep.  232. 
of  depredation,  whether  it  be  of  the  Jnrladlotion  of  United  States  Coorta. — 
character  that  would  be  piracy  if  com-  Where  property  abandoned  by  the  of- 
mitted  upon  the  high  seas,  robbery  or  ficers  of  the  vessel  lies  under  the  water 
other  forcible  taking,  theft,  trespass,  or  within  150  feet  of  the  Mexican  shore, 
other  malicious  mischief,  or  any  fraud-  the  federal  courts  of  the  United  States 
ulent  and  criminal  breach  of  trust  if  have  no  jurisdiction.  U.  S.  v.  Smiley, 
committed  on  land,  whether  the  com-  6  Sawy.  (U.  S.)  640. 
mon  or  statute  law  prevail.  No  spe-  4.  Winpenny  v,  Philadelphia,  65  Pa. 
cific  intent  is  necessary  to  constitute  St.  138;  The  Swan,  3  Blatchf.  (U.  S.) 
the  offense.  The  value  of  the  goods  285;  Hancock  v.  York,  etc.,  R.  Co., 
is  immaterial.  U.  S.  v.  Stone,  8  Fed.  10  C.  B.  348;  70  E.  C.  L.  348;  Rex  v. 
Rep.  232.  Watts,  2  Esp.  675 ;  Rex  v.  Tindall,  6 
Until  goods  are  removed  from  the  Ad.  &  El.  143;  33  E.  C.  L.  26;  Rex  v. 
place  where  landed  or  thrown  ashore  Ward,  4  Ad.  &  El.  384  ;  31  E.  C.  L.  92  ; 
from  the  stranded  or  wrecked  vessel,  or  Rex  v.  Russell,  9  D.  &  R.  566 ;  6  B.  & 
cease  to  be  under  the  charge  of  the  C.  566;  13  E.  C.  L.  254;  Rex  v.  Morris, 
officers  or  other  parties  Interested,  the  i  B.  &  Ad.  441 ;  20  E.  C.  L.  421. 
act  will  apply  if  a  larceny  of  them  5.  Winpenny  v.  Philadelphia,  65  Pa. 
is  committed,  even  though  the  ves-  St.*i35;  Brown  v,  Mallett,  5  C.  B.  599; 
sel  may  in  the  meantime  have  gone  en-  57  E.  C.^  L.  599;  White  v.  Crisp,  10 
tirely  to  pieces  and  disappeared  from  Exch.  312 ;  Hancock  v,  York,  etc.,  R. 
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And  if  the  vessel  is  sunk  by  the  negligence  of  the  owner,  or  if 
he  neglects  while  engaged  in  raising  it  to  take  proper  precaution 
to  warn  the  public,  he  will  be  liable  for  injuries  to  other  vessels 
resulting  from  such  negligence.*  The  owner  of  land  may  free  his 
land  from  the  incumbrance  of  a  wreck.* 

WBIT.— (As  to  specific  writs,  such  as  Mandamus^  Habeas  Cor- 
puSy  SummonSy  Error,  Certiorariy  Quo  Warranto^  etc.,  see  their 
respective  titles.) 

A  writ  is,  in  its  general  meaning,  a  mandatory  precept  issued 
by  the  authority  and  in  the  name  of  the  sovereign  or  the  state, 
for  the  purpose  of  compelling  the  defendant  to  do  something 
therein  mentioned.* 

WRITE— WRITING— (See  also  CRIMINAL  PROCEDURE,  vol.  4, 

p.  853;  Forgery,  vol.  8,  p.  510;  Handwriting,  vol.  9,  p. 
263;  Letter,  vol.  1 3,  p.  231;  Municipal  Corporations,  vol. 
15,  p.  103 1  ;  Offer,  vol.  17,  p.  38). — Writing  is  the  expression  of 
ideas  by  visible  letters.  It  may  be  on  paper,  parchment,  wood, 
stone,  or  other  material.*  To  write  is  to  express  by  means  of 
letters,  to  compose.* 

Co.,  10  C.  B.  348;   70   E.  C.  L.  348;  CN.    Y.    Supreme    Ct.)    363,  quoting 

Boston,  etc..  Steamboat  Co.  v,  Munson,  Bouvier's  Law  Dictionary. 

117  Mass.  34;  Sheldon  t;.  Sherman,  42  4.  Mjers  v,  Vanderbelt,  84  Pa.  St 

N.  Y.  484;  I  Am.  Rep.  569;  Eads  v.  510;  24  Am.  Rep.  227. 

Brazelton,  22  Ark.  499;  79  Am.  Dec.  6.  Walker's  Diet  followed  in  Hen- 

88;  The  Edith,  L.  R.,  11   fr.  270;  The  shaw  v.  Foster,  9  Pick.  (Mass.)  318. 

Modoc,  26  Fed.  Rep.  718;  Harmond  v.  Lead  Pencil. — In  State  v,  Anderson, 

Pearson,  i  Campb.  515;  The  Douglas,  45  La.  Ann.  651,  it  was  held   that  it 

7  Prob.  Div.  151;   Dormont  v,  Furness  was  not  necessary  that  a  verdict  in  a 

R.  Co.,  II  Q^B.  Div.  496.  criminal  case  should  be  written  in  ink. 

1.  Boston,    etc..  Steamboat  Co.  v.  In  Myers  v.  Vanderbelt,  84  Pa.  St 
Munson,  117  Mass.  34.  510,  it  was  held  that  where  a  statute 

2.  Sutton  V.  Buck,  2  Taunt.  302.  provided  that  every  will  should  be  in 
Where  a  wreck   accidentally  lodges     writing,  a  will  written  and  signed  with 

on  the  land  of  another,  the  owner  in  re-  a  lead  pencil  was  valid.    Jn  re  Dyer,  i 

moving  it  from  his  premises  is  bound  Hagg.  Ecc.  219;  Raymes  v,  Clarkson,  i 

to  do  it  with  as  little  injury  as  possible.  Phil.  Ecc.  22;  Dickenson r.  Dickenson, 

Berry  v.  Carle,  3  Me.  269.  2  Phil.  Ecc.  173 ;  Main  r.  Ryder,  84  Pa. 

Trespass. — It  has  been  held  that  one  St.  217.     See  also  Wills,  p.  118,  ante. 

entering  upon  the  sea  beach  of  another,  So  contracts  in  lead  pencil  have  been 

for  the  purpose  of  removing  and  restor-  held   sufficient.    Jeffery   v,  Walton,  i 

ing  to  its  owner  a  boat  cast  ashore  in  Stark.  267;  2  E.  C.  L.  100;  Geary  t'.  Phj'- 

a  storm  and  in  danger  of  being  carried  sic,  5  B.  &  C.  234;  11   E.  C.  L.  313; 

away  by  the  sea,  was  not  a  trespasser.  Merritt  r.  Clason,  12  Johns.  (N.  Y.) 

Proctor  V,  Adams,  113  Mass.  376;    18  102;  7  Am.  Dec.  286;  Clason  t;.  Bailey, 

Am.  Rep.  500.  14  Johns.  (N.  Y.)  490. 

So  one  purchasing  at  a  wreck  com-  So  of  promissory  notes  in  lead  pen- 
mission  sale  is  not  guilty  of  trespass  in  cil.  Geary  v.  Physic,  5  B.  &  C.  234;  11 
hauling  the  goods  from  the  plaintiff's  E.  C.  L.  213;  Cldsson  v.  Stearns,  4  Vt. 
land,  although  forbidden  to  do  so,  when  11;  23  Am.  Dec.  245;  Partridge  v. 
the  goods  could  not  be  taken  in  any  Davis,  20  Vt.  499;  Brown  r>.  Butchers, 
other  way  without  great  inconvenience  etc.,  Bank,  6  Hill  (N.  Y.)  443;  41  Am. 
to  the  owner.  Hetfield  f .  Baum,  13  Dec.  755. 
Ired.  (N.  Car.)  394;  57  Am.  Dec.  563.  So  a  book  account  made  in  pencil 

3.  Baird  v.  Pridmore,  31    How.  Pr.  was  held  admissible  in  evidence  as  a 
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book  of  original  entries.     Hill  v,  Scott,  the  names  of  the  clerks  or  prothonota- 

12  Pa.  St.  169.  ries,  from  whose  office  they  issue,  are 

Alterations  and  cancellations  in  pen-  printed.     The  instances  are  numerous 

cil,  of  a  will  written  in  ink,  have  been  in  which  printing  is  considered  essen- 

held  valid.    In  re  Tomlinson's  Estate^  tiallj  the  same  as  writing.     The  same 

133  Pa.  St.  245;  19  Am.  St.  Rep.  637.  question  has  lately  been  agitated  in  the 

Print. — A  printed  business  card  was  State  of  Massachusetts  in  a  case  be- 
held a  writing  within  the  statute  against  tween  Henshaw,  plaintiff,  and  Foster 
false  pretenses.  Jones  v.  State,  50  Ind.  and  others,  defendants,  under  a  con- 
476.  stitution  where  the  expression  is  simi- 

In  O'Bryan  xk   State,  27  Tex.   App.  lar  to  ours.    Chief  Justice  Parker,  in  a 

340,    it  was   held   that  an   indictment  very  able  and  elaborate  opinion,  shows 

partly  written  and  partly  printed  was  most  clearly  that   the   use  of  printed 

valid.    The  court  said  :  '*  Whilst  it  is  votes  is  not  contrary  to  the  letter  or 

declared  by  statute  that  'an  indictment  spirit  of   the  constitution,    but    is    in 

is  the  written  statement  of  a  grand  jury  strict  conformity   to  both,  and  he  was 

accusingaperson  therein  named  of  some  sustained  by  the  decision  of  the  other 

act  or  omission  which  by   law   is  de-  membersof  the  court.     It  has  been  said 

clared  to  be  an  offense'  (Code  Crim.  that  the  decision  of  the  supreme  court 

Proc,  art.  419),  still  it  is  no  objection  of  the  State  of  Maine  is  to  the  same 

to  its  validity  that  it  is  in  form  partly  effect.** 

printed  and  partly  written.    The  word  A    Printed    Tbeater    Ticket    in    the 

*  writing*  or  *  written*  under  our  stat-  usual  form  and  stamped  upon  its  face 

utes,  civil  as  well  as  criminal,  includes  with  an   inscription  in  the  style  of  a 

Sprinting*  (  Texas  Rev.  Stats.,  art.  3140,  seal  is  a  writing  subject  to  forgery.     In 

subd.  3;   Texas   Penal   Code,   art.  30;  r^  Benson,  34  Fed.  Rep.  649;  10  Crim. 

Winn  V.  State,  5  Tex.  App.  621).**  L.  Mag.  682. 

Printed  Ballots. — In  Henshaw  v,  Fos-  Stamping. — Where  a  statute  provided 

ter,  9  Pick.  (Mass.)  312,  it  was  held  that  that  tax  certificates  might  be  assigned 

printed   ballots  are  a  compliance  with  by  the  proper  official  writing  his  name 

theconstitutional  requirement  that  rep-  upon  the  back,  it  was  held  that  such 

resentatives  shall  be  chosen  by  written  certificates  might  be  assigned  by  the 

votes.    To  the  same  effect,  see  Temple  officer  stamping  his  name  and  official 

V,  Mead,  4  Vt.  535.     In  that  case  the  character  upon  them  with  intent  to  as- 

court  said  :  **  The  definition  of  the  word  sign.     The  court  said  :  "We  are  clearly 

writing  includes  printing  ;  it  means  no  of  the  opinion  that  such  stamping  the 

more    than    conveying    our    ideas    to  name  is  writing  the  same,  within  the 

others  by  letters  or  characters  visible  meaning  of  the   statute ;   and   we  are 

to  the  eye.     It  is  so  used  by  all  writers,  more   strongly'  convinced  of  the   pro- 

and    generally  comprehends  printing,  priety  of  so  holding,  from  the  fact  that 

engraving,   etc.,   in   opposition   to   the  tile  same  statute  declares  that  the  words 

mode  of  conveying  them  t' I  ra  t'octf.     In  'written'  and  *in  writing*  may  be  con - 

all  legal   writers,  and  in   the   statutes  strued  to  include  printing,  engraving, 

which  have  been  enacted  in  this  state  lithographing,  and  any  other  mode  of 

and  elsewhere,  the  expression  is  made  representing  words   and  letters.     It  is 

use  of  in  the  same  general  and  compre-  true,  this  definition  does  not  in  express 

hensive    sense..    Several    instances    of  terms  define  the  words  *by  writing,*  and 

this  were  mentioned  in  the  argument,  so  it  may  be  said  it  is  not  applicable, 

A   deed   is   defined  to    be  a   writing,  and  has  no  force  in  defining  the  words 

sighed,  etc. ;  yet  it  is  always  said  that  it  'by   writing.'     We  may,   however,   we 

maybe  printed.    The  statute  says,  *no  think,  consider  the  dennition  given  by 

action  shall  be  maintained  on  any  agree-  the  statute  to  the  words  'written*  and 

ment  for  the  sale  of  lands,'  etc.,  unless  'in  writing,'  as  showing  the  liberal  con- 

the  agreement,  etc.,  be  in  writing  and  struction  which  should  be  given  to  all 

signed  by  the  parties.     Other  contracts,  words   or  terms  of   a    like  character 

to  be  legally  binding,  are  required  to  where  used  in  the  statute.     It  cannot, 

be  in  writing.     It  would   not   be  con-  we  think,  be  doubted  that  if  it  were  not 

tended  that,  by  these  statutes,  an  agree*  for    the    statute    which   declares   that 

ment  wholly   in  print,  signed  by  the  'when  the  written  signature  of  any  per- 

parties,    would    be  ineffectual.     Writs  son  is  required  by  law,  it  shall  always 

are  defined  to  be  precepts  in  writing,  be    the    proper    handwriting  ol    such 

yet  it  is  notorious  that  they  are  printed,  person,*  etc.,  the  statute  which  requires 

in  some  states,  not  only  the  writs,  but  him  to  assign  the  certificates  *by  writ- 
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ing   his    name  on   the   back   thereof,*  regarded  as  anything  more  than  verbal 

would  be  complied  with  bj  placing  it  notices."    In  re  Shier*s  Estate  (S.  Car. 

on  with  a  stamp,  as  was  done  in  this  1892),  14  S.  E.  Rep.  931. 
case.  SeeBarnard  t;.  Heydrick,  49  6arb.        Telegraphs.  —  A    telegram    from  a 

(N.  Y.)   62;    Schneider  v.   Norris,  2  judge  to  the  clerk  of  court,  ordering 

M.  &  S.  286 ;  Brown  v.  Butchers',  etc.,  an  adjournment,  was  held  a  written  or- 

Bank,  6  Hill  (N.  Y.)  443;  41  Am.  Dec.  der.    The  court  said:  "Contracts  may 

755 ;  Saunderson  v,  Jackson,  2  B.  &  P.  be  made  bj  telegram  even  where  it  is 

238;  Hubert  t'.  Turner,  11  L.  T.  Rep.  (C.  required  they  must  be  in  writing,  and 

P.  N.  S.)  78 ;  Johnson  v.  Dodtgson,  6  L.  it  has  been  said  it  makes  no  difference 

J.  Rep.  Exch.  (N.  S.)  185;  Lobb  v.  Stan-  if  the  writing  is  done  with  a  steel  pen 

ley,  13  L.  J.  Q.  B.  117.     In  the  case  of  an  inch  long  attached  to  an  ordinary 

Potts  V,  Coo  ley,  56  Wis.  45,  an  assign-  penholder,  or  whether  the  pen  be  a 

ment  was  held  sufficient  when  the  offi-  copper  wire  one  thousand  miles  long, 

cial  character  of  the  clerk  was  printed  Howley  v.   Whipple,  48    N.  H.  487; 

after  the  written  name.     All  the  cases  Trevor  v.  Wood,  36  N.  Y.  307;  93  Am. 

seem  to  hold  that  when  a  party  places  Dec.  411.     The  telegraph  operator  was 

his  name  to  an  instrument  in  writing  the  agent  of  the  judge,  and  by  means 

with  intent  to  be  bound  thereby,  it  is  of  the  wire  and  instruments  attached 

immaterial  whether  the  name  be  print-  thereto,  and  the   operator,   the  judge 

ed,  written    or  stamped ;   either  will  wrote  the  telegram  which  was  deliv- 

answer  the  purpose,  and  is  a  compli-  ered  to  the  clerk.     We  think  it  was  a 

ance  with  a  statute  requiring  his  sub-  written   order  within   the  meaning  of 

scription  or  signature.    If  this  be  so,  the  statute.''     State  v.  Holmes,  56  Iowa 

then  we  cannot  say  that  such  statute  590;  41  Am.  Rep.  122. 
necessarily   requires   the    written  sig-        Paper. — A  paper  is  a  writing.    U.  S. 

nature  of  *  the   clerk,  and  so  does  not  v.  Gay  lord,  17  Fed.  Rep.  438. 
come  within  the  provision  above  quot-         A  writing  means  anything  written, 

ed.     We   think   the  cases  of   Scott   r,  a  written  paper  of  any  kind.    Thomas 

Seaver,  52  Wis.  184,  and    Mezchen  v.  v.  State,  103  Ind.  425. 
More,   54   Wis.    2x4,    cover  the  point        Writing  in  the  Sense  of  Instnunent  In 

made  by  the  learned   counsel   for  the  Writing— False  Pretensea. — "Writing,  as 

appellant,  and  are  conclusive  that  the  used  in  the  statute,  must  mean  some  in- 

objection  to  the  assignment  is  not  well  strument,  or  at  least  letter — something 

taken."  Dreutzer  v.  Smith,  56  Wis.  297.  in  writing,  purporting  to  be  the  act  of  an- 

Stenography. — Stenography  has  been  other,  or  certainly  of  some  person;  but 
held  to  be  writing  within  a  provision  the  paper  presented  in  this  case  does  not 
that  a  witness's  oral  testimony  shall  be  answer  any  such  description;  it  was  no 
taken  in  writing.  Nichols  t*.  Harris,  32  writing  at  all,  because  it  did  not  pur- 
La.  Ann.  646.  The  court  said  :  "We  port  to  be  the  act  of  any  person.  Writ- 
are  of  opinion  that  the  notes  of  the  ing,  as  used  in  the  statute,  cannot  mean 
stenographer,  taken  when  the  w^itness  anything  written  upon  paper,  not  pur- 
gives  his  oral  testimony  in  court,  is  a  porting  to  be  of  any  force  or  efficacy, 
'  taking  in  writing,'  as  contemplated  by  but  some  instrument  in  writing,  or 
article  602.  It  is  true  this  shorthand  written  paper,  purporting  to  have  been 
report  may  be  illegible  or  unintelligible  signed  by  some  person;  and  such  writ- 
to  others  than  the  reporter  himself,  but  ing  must  be  false."  People  x\  Gates,  13 
it  is  the  writing,  the  taking  down,  word  Wend.  (N.  Y.)  320. 
for  word,  of  the  oral  testimony,  under  Copyrlglit Law — Photograpli. — In  Bur- 
the  eye  and  within  the  hearing  of  the  row-Giles  Lithographic  Co.  v.  Sarony, 
court,  by  a  sworn  officer,  and  when  11 1  U.  S.  53,  it  was  held  to  be  within 
transcribed  is  to  be  filed  in  the  record,  the  constitutional  power  of  a  congress 
It  cannot  be  transcribed  unless  pre-  to  confer  a  copyright  upon  the  author, 
viously  taken  down  in  writing,  and  inventor,  designer  or  proprietor  of  a 
when  thus  transcribed  and  filed,  it  is  photograph.  The  court  said :  "So,  al- 
only  an  intelligible  translation  of  writ-  so,  no  one  would  now  claim  that  the 
ten  testimony,  taken  in  shorthand  or  word  'writing'  in  this  clause  of  the  con- 
phonetic  characters,  into  characters  stitution,  though  the  only  word  used  as 
generally  understood."  to  subjects  in  regard  to  which  authors 

Telephone  Message. — Where  a  notice  are  to  be  secured,  is  limited  to  the  ac- 

was  required  to  be  in  writing,  a  notice  tual  script  of  the  author,  and  excludes 

by  telephone  is  insufficient.     The  court  books    and   all   other  printed   matter, 

said :  "  Telephone  messages  cannot  be  By  writings  in  that  clause  is  meant  the 
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WEITIKO  OBLIGATORY.— (See  Obligation,  vol.  17,  p.  4.) 

WEITTEK  nrSTETTMSKTB.— See  the  following  cross-references 
upon  the   subjects   indicated   by  their  titles.     ABBREVIATIONS, 

vol.  I,  p.  15;  Acknowledgment,  vol.  i,p.  143;  Alteration 
OF  Instruments,  vol.  i,  p.  497;  Ambiguity,  vol.  i,  p.  535; 
Ancient  Documents,  vol.  1,  p.  565;  Attestation,  vol.  i, 
p.  938;  Authentication,  vol.  i,  p.  1020;  Contract,  vol.  3, 
p.  823 ;  Date,  vol.  5,  p.  77 ;  Deeds,  vol.  5,  p.  423 ;  Evidence, 
vol.  7,  p.  42 ;  Frauds,  Statute  of,  vol.  8,  p.  657 ;  Handwrit- 
ing, vol.  9,  p.  263  ;  Letters,  vol.  13,  p.  251 ;  Lost  Papers,  vol. 
13,  p.  1059;  Memorandum,  vol.  15,  p.  263  ;  Mistake,  vol.  15,  p. 
625 ;  Notice  to  Produce  Papers,  vol.  16,  p.  843 ;  Parol  Evi- 

Hterary  productions  of  those  authors,  the  term  *  writing*  is  much  more  fre- 
antk  Congress  very  properly  has  de-  quently  used  to  denote  legal  instru- 
clared  these  to  include  all  forms  of  tnents,  such  as  deeds,  agreements,  mem- 
writing,  printing,  engraving,  etching,  oranda,  bonds,  notes,  etc.  In  the  Statute 
etc.,  by  which  the  ideas  in  the  mind  of  of  Frauds,  the  word  occurs  in  that  sense 
the  author  are  given  visible  expression,  in  nearly  every  section.  And  in  the 
The  only  reason  why  photographs  many  discussions  to  which  this  statute 
were  not  included  in  the  extended  list  has  given  rise,  these  instruments  are  re- 
in the  act  of  1802  is  probably  that  they  ferred  to  as  'the  writing'  or  *some  writ- 
did  not  exist,  as  photography  as  an  art^  ing.'  But  in  its  most  frequent  and  most 
was  then  unknown,  and  the  scientific  familiar  sense  the  term  ^writing*  is  ap- 
principle  on  which  it  rests,  and  the  plied  to  books,  pamphlets  and  the 
chemicals  and  machinery  by  which  it  literary  and  scientific  productions  of 
is  operated,  have  all  been  discovered  authors.  As,  for  instance,  in  that  clause 
iong  since  that  statute  was  enacted."  in  the  United  States  constitution 
Writing  Dlstlngiilslied  firom  Letter. —  which  provides  that  Congress  shall 
A  United  States  statute  provided  that  have  power  *  to  promote  the  progress 
it  would  be  a  misdemeanor  to  deposit  of  science  and  useful  arts,  by  securing, 
any  obscene  writings  in  the  mails.  In  for  limited  times,  to  authors  and  in- 
U.  S.  V,  Chase,  135  U.  S.  258,  the  ventors  the  exclusive  right  to  their  re- 
court  said:  "The  contention  on  the  spective  writings  and  discoveries.*  In 
part  of  the  United  States  is,  that  the  the  statute  under  consideration,  the 
term  ^writing,'  as  used  in  this  statute,  is  word  'writing'  is  used  as  one  of  a  group 
comprehensive  enough  to  include,  and  or  class  of  words  —  book,  pamphlet, 
does  include,  the  term  *  letter,'  as  used  picture,  paper,  writing,  print — each  of 
in  the  indictment;  and  it  is  insisted,  which  is  ordinarily  and  prima  facie 
therefore,  that  the  offense  charged  is  understood  to  be  a  publication ;  and  the 
that  of  unlawfully  and  knowingly  de-  enumeration  concludes  with  the  gen- 
positing  in  the  mails  of  the  United  eral  phrase  *or  other  publication,'  which 
States  an  obscene,  lewd  and  lascivious  applies  to  all  the  articles  enumerated, 
^writing,'  etc.,  etc.  We  do  not  concur  and  marks  each  with  the  common  qual- 
in  this  construction  of  the  statute,  ity  indicated.  It  must,  therefore,  ac- 
The  word  'writing,'  when  not  used  in  cording  to  a  well  defined  rule  of  con- 
connection  with  analogous  words  of  struction,  be  a  published  writing  which 
more  special  meaning,  is  an  extensive  is  contemplated  by  the  statute,  and  not 
term,  and  may  be  construed  to  denote  a  private  letter,  on  the  outside  of  which 
a  letter  from  one  person  to  another,  there  is  nothing  but  the  name  and  ad- 
But  such  is  not  its  ordinary  and  usual  dress  of  the  person  to  whom  it  is  writ- 
acceptation.     Neither  in  legislative  en-  ten.'' 

actments,  nor  in   common  intercourse,        Written    Contract. — A   written  con- 

are  the  two  terms  'letter'  and  'writing'  tract  is  one  which  in  all  its  terms  is  in 

equivalent  expressions.     When,  in  or-  writing.     A  contract  partly  in  writing 

dinary  intercourse,  men  speak  of  mail-  and  partly  oral  is  in  legal  eifect  an  oral 

ing  a  'letter,' or  receiving  by   mail   a  contract.    Bishop  on  Contracts,  ^^  163, 

'letter,'  they  do  not  say  mail  a  'writing'  164.  Railway  Pass.,  etc.,  Mut.  Aid,  etc., 

or  receive  by  mail  a  'writing.'     In  law  Assoc,  v.  Loomis,  142  111.  567. 
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DENCE,  vol.  17,  p.  419;  Presumptions,  vol.  19,9.36;  Produc- 
tion OF  Documents,  vol.  19,  p.  227 ;  Recitals,  vol.  20,  p.  456 ; 
Recording  Acts,  vol.  20,  p.  527 ;  Reformation  of  Instru- 
ments, vol.  20,  p.  713 ;  Secondary  Evidence,  vol.  21,  p.  984; 
Spelling,  vol.  23,  p.  i ;  Subpcena,  vol.  24,  p.  158;  Suppression 
OF  Evidence,  vol.  24,  p.  707 ;  Title  (Real  Property),  vol.  26, 
p.  20 ;  Usages  and  Customs,  vol.  27,  p.  700.  And  see  the  vari- 
ous kinds  of  writings  constituting  independent  titles. 

^'EQiSQ— {Compare  RIGHT,  vol.  21,  p.  466;  TORTS,  vol.  26, 
p.  72). — Wrong,  in  its  broadest  sense,  includes  every  injury  to 
another,  independent  of  the  motives  causing  the  injury.* 

WEOKOFCLLY. — Wrongfully  means  in  a  wrong  manner,  un- 
justly, in  a  manner  contrary  to  the  moral  law  or  to  justice.* 

TABD. — See  note  3. 

1.  Union  Pac.  R.  Co.  v.  Henry,  36  Mistake. — An  act  may  be  wrongful 
Kan.  570.  But  in  that  case  it  was  held  although  done  by  mistake.  Webber  v, 
that,  as  used  in  an  instruction   as  to    Quaw,  46  Wis.  118. 

negligence,  "  it  means  and  could  mean  8.  Cubic  Yard. — A  cubic  yard  is  a  term 
nothing  but  that  kind  of  wrong  the  well  known  to  everyone.  It  means 
court  was  deiSning  to  the  jury  in  defin-  twenty -seven  cubic  feet.  Corcoran  t>. 
ing  negligence  ;  that  it  was  the  failure  Chess,  131  Pa.  St.  356.  And  in  that 
to  exercise  great  or  extraordinary  care,  case  it  was  held  that  where  parties  used 
or  a  want  of  that  care  which  an  ordi-  the  term  in  their  contracts,  they  used 
narily  prudent  man  would  ordinarily  it  in  its  ordinary  and  proper  mean- 
exercise,  or  it  is  the  want  of  slight  dill-  ing,  and  that,  therefore,  there  was  no 
gence ;  and  that  the  failure  to  take  this  ambiguity. 

kind  of  care  where  others  are  liable  to  Railroad    Yard. — *'  The   yard  of  the 

injury,  was  the  wrong  as  to  which  the  company,  as  the  court  may  know  from 

court  was  charging  the  jury  that  an  in-  its  |;eneral  knowledge  of  the  methods 

jury  caused  thereby  was  a  prima  facie  and  appliances  of  railroad  companies, 

case  of  compensation  made  out."  as   well  as   from  the  evidence   in  this 

"A  wrong  is  an  invasion  of  right  to  case^  consists  of  side  tracks  upon  either 

the  damage  of  the  party  who  suffers  it.  side  of  the  main  tracks,  and  adjacent  to 

It  consists  in  the  injury  done,  and  not  some  principal  station  or  depot  grounds 

commonly   in  the  purpose  or   mental  where  cars  are  placed  for  deposit,  and 

or  physical  capacity  of  the  person  or  where    arriving    trains   are  separated 

agent  doing  it.  It  may  or  may  not  have  and   departing   trains  made  up.     It  is 

been  done  with  bad  motive;  the  ques-  the  place  where  such  switching  is  done 

tion  of  motive  is  usually  a  question  of  as  is  essential  to  the  proper  placing  of 

aggravation  only.    Therefore,  the  law,  cars,  either  for  deposit  or  for  departure.*' 

in  giving  redress,  has  in  view  the  case  Harley  v.   Louisville,  etc.,  R.  Co.,  57 

of  the  party  injured  and  the  extent  of  Fed.  Rep.  145. 

his  injury,  and  makes  what  he  suffers  In  a  Yard. — Where    an    indictment 

the  measure  of  compensation."     Wil-  charged  the  use  of  abusive  and  profane 

Hams  V.  Hays,  143  N.  Y.  447.  language  in  a  _y«r</,  it  was  held  not  to 

2.  Howard  County  v.  Armstrong,  91  be  sustained  by  proof  of  the  use  of  such 
Ind.  528.  language    near    the   yard,       Quin    v. 

WrongfoUyDlstliigiilBhedftom  Unlaw-  State,  65  Miss.  479. 
fkilly. — The  words  -wrongfully  and  Ctourthonae  Yard. — A  statute  prohib- 
unlaivfully  are  not  convertible  terms,  ited  the  summoning  of  jurors  within 
Louisville,  etc.,  R.  Co.  v,  Payne  (Ind.  the  courthouse  yard.  In  a  trial  for 
1895),  1  West.  Rep.  185;  Howard  murder,  the  sheriff  summoned  the 
County  XK  Armstrong,  91  Ind.  528 ;  jurors  within  twenty  feet  of  the  court- 
Durham  V,  Montgomery  County,  95  house,  which  was  situated  in  an  unin- 
Ind.  182 ;  Henry  County  v»  Murphy,  closed  public  square  used  as  an  open 
100  Ind.  570.  market  and  public  resort.     It  was  held 
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TBAB — (As  to  estates  for  years,  or  estates  from  year  to  year, 
see  Landlord  and  Tenant,  vol.  12,  p.  658  ;  and  as  to  computa- 
tion of  time,  see  Time,  vol.  26,  p.  i). — The  period  in  which  the 
revolution  of  the  earth  around  the  sun,  and  the  accompanying 
changes  in  the  order  of  nature,  are  completed.  Generally,  when  a 
statute  speaks  of  a  year,  twelve  calendar  and  not  lunar  months  are 
intended.  The  year  is  either  astronomical,  ecclesiastical  or  regu- 
lar, beginning  on  the  first  of  January,  or  the  25th  of  March,  or  the 
day  of  the  sovereign's  accession.* 

TEABLIKO.— See  note  2. 

that  the  unfnclosed  square  was  not  the  different  intent  is  gathered,  is  generally 

courthouse  yard.     Matthews  v.  State,  construed   to  mean  a  calendar   year. 

6  Tex.  App.  23.  Fretwell  v,  McLemore,  52    Ala.   145  ; 

BngllBh  Statute. — A  yard  for  bonding  Owen  i;.  S latter,  26  Ala.  549;  62  Am. 

foreign  timber,  in  which  there  were  a  Dec.  745;  Bishop  of  Peterborough  v. 

deal  shed  and  tw^o  buildings,  with  saw  Catesby,  Cro.  Jac.    166;  Engleman  v, 

pits,  is  held  not  to  be  a  yard  within  the  State,  2  Ind.  91 ;  52  Am.  Dec.  494 ;  U. 

English  Commercial  Ry.  Act  (Stone  t*.  S.  v.  Dickson,  15  Pet.  (U.  S.)  162. 

Commercial  R.  Co.,  9  Sim.  621).  The  meaning  of  the  term,  however, 

Oonveyanoe. — The  parcels  in  a  con-  must  be  determined  from  the  connec- 
veyance  were  described  by  reference  to  tion  in  which  it  is  used.  Knode  v.  Bald- 
colored  parts  of  a  plan.  A  yard,  de-  ridge,  73  Ind.  54 ;  Thornton  v,  Boj'd, 
lineated  but  not  colored  in   the  plan,  25  Miss.  598. 

was   held   to   pass   under  the   general  Thus,  where  there  was  a  contract  to 

word  "yards.      Willis  v,  Watney,  51  sell  all  fruits  which  might  be  raised  dur- 

Lr.  J.  Ch.  181.  ing  a  certain  year  on  a  certain  farm,  and 

1.  Wharton's  Law  Dictionary,  citing-  a  portion  of  the  purchase  price  was  to  be 

Bishop   of  Peterborough    v.  Catesby,  paid  **  when  the  crop  is  taken  off  at 

Cro.  Jac.  166.                                         *  the  end  of  the  year."  it  was  held  that 

Whetber  Tear  Is  Equivalent  to  Tear  by  the  end  of  the  year  was  meant  end 

of  Our  Lord. — In  Com.   xu  McLoon,  5  of  the  fruit  season.     Brown  v,  Ander- 

Gray  (Mass.)  91 ;  66  Am.  Dec.  354,  it  son,  77  Cal.  238.     And  where  applied 

was   held   that    an  indictment  which  to   matters  of  revenue  there  is  a  pre- 

stated  the  year  of  the  commission  of  the  sumption  in  favor  of  referring  the  word 

offense  in  figures  only,  without  prefix-  year  to   the  fiscal  year.     Glasgow  v. 

ing  the  letters  "A.  D.,**  was  insufficient.  Rouse,  43  Mo.  479. 

But  this  rule  has  been   changed   by  And  so,  where  an  officer  is  elected  to 

statute  in  many  states.    Thus,  in  State  fill  the  term  of  one  year,  this  has  been 

V,  Bartlett,  47  Me.  392,  it  is  said:  "It  held  to  mean  from  the  time  the  officer 

is  objected  that  the  complaint,  which  is  chosen  until  the  next  election.  Paris 

described  the  offense   as  having  been  v.  Hiram,  12  Mass.  262. 

committed  in  the  year  'eighteen  hun-  Term  of  Tears — (See  also  Landlord 

dred  and  fifty  nine,'  is  defective,  in  that  and  Tenant,  vol.  12,  p.  688). — Where 

it  does  not  state  in  what  era  this  year  a  statute   imposes   additional    punish- 

occurred.     Under  the  authority   cited  ment   upon  a   second   conviction   and 

by  the  defendant.  Com.  v.  McLoon,  5  sentence  for  a  term  of  years,  that  ex- 

(yray  (Mass.)   91 ;   66   Am.   Dec.  354,  pression   includes    sentences    for    life, 

this  defect  would  be  deemed  fatal.     But  Com.  v,  Evans,  16  Pick.  (Mass.)  448. 

by  chapter  i,  section  4,  clause  11,  Rev.  2.  Ixi<llctment. — A  description,  in  an 

Stat., it  is  provided  that  the  word  *year,'  indictment  for  larceny,  of  the  property 

used  for  a  date,  means  the  vear  of  our  stolen  as  a  '*  yearling"  was  held  insuffi- 

Lord.    This  cures  that  defect."     And  cient  in  Stollenwerk  v.  State,  55  Ala. 

see    I  at    Stimson's    American    Statute  142.     The  court  said  :  ''Any  animal  in 

Law,  p.  139;  Com.  v,  Doran,  14  Gray  the  second  year  of  its  growth  is  a  'year- 

(Mass.)  37;  Com.  V.  Sullivan,  14  Gray  ling.*     The  description  in  the  present 

(Mass.)  97.  indictment  is  too    indefinite.     It  may 

Whether  Calendar  Tear. — A  year,  un-  include  many  animals,  for  the  stealing 

less  from  the  context  or  otherwise  a  of  which  the  act  of  February  20,  1875, 
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iMiiitions.              YEAS  AND  NA  YSt-  YOUTH.  BtflnitiAH. 

TEAS  AND  K ATS. — See  Statutes,  vol.  23,  p.  140. 

TIELD.— See  note  i. 

TIELDIKO  AND  FATING.— These  are  the  words  used  at  the 
beginning  of  the  reddeftdum  clause  of  a  lease  in  reference  to  the 
rent  payable  under  the  lease.  No  special  form  of  words  is,  how- 
ever, essential.  * 

TOEE. — See  note  3. 

TOITTH.— See  note  4. 

does  not  provide.  If  the  indictment  raised  bj  the  owner  therefor.  We  find 
had  charged  that  the  animal  stolen,  several  decisions  in  other  states  which 
describing  it,  was  *  an  animal  of  the  throw  light  on  this  case.  In  Carruth 
cow  kind/  it  would  have  been  suffi-  v.  Grassie,  11  Gray  (Mass.)  211;  71 
cient.  Nor  is  the  indictment  a  suffi-  Am.  Dec.  707,  under  a  statute  exempt- 
cient  charge  of  petit  larceny.  The  ani-  ing  a  cow,  a  heifer  only  twenty  months 
mal  may  have  been  one  which  had  no  old,  and  not  giving  milk  for  more  than 
recognized  money  value.  The  motion  a  year  thereafter,  was  held  to  be  ex- 
in  arrest  of  judgment  should  have  been  empt,  it  appearing  that  the  owner  was 
sustained."  raising  it  for  his  uimily  cow.  Under  a 
But  in  Berryman  v.  State,  45  Tex.  like  statute,  in. Dow  t*.  Smith,  7  Vt.  465; 
I,  it  was  held  an  indictment  for  theft  of  29  Am.  Dec.  202,  a  heifer,  forward  with 
"a bull  yearling"  is  sufficient  under  the  calf,  was  declared  exempt;  and  later, 
statutes  for  theft  of  cattle.  The  court  by  the  same  court,  in  Freeman  t».  Car- 
said:  "As  understood  in  common  Ian-  penter,  lo  Vt.  433  ;  33  Am.  Dec.  210, 
guage,  a  '  j'earling  '  comes  under  the  a  heifer  not  with  calf  was  also  adjudged 
denomination  of  cattle,  and  is  so  classed  exempt.  In  Mundell  v.  Hammond,  40 
in  other  statutes  for  the  protection  of  Vt.  641,  two  calves,  less  than  a  year  old, 
cattle."                                                       '  were  held  to  be  exempt  under  a  statute 

1.  In  Struthers  v,  Clark,  30  Pa.  St.  exempting  a  yoke  of  oxen  or  steers. 
213,  it  was  said  that  the  word  yield  Seealso,  construing  exemption  statutes, 
implies  a  natural  accretion  from  the  Harthouse  v.  Rikers,  i  Duer  (N.  Y.) 
business  of  a  company.  606;  Wolf enbarger  v.  Standifer,  3  Sneed 

2.  Abbott's  Law  Dictionary.  (Tenn.)  659.     Under  the  ruling  of  the 
The  words    "  yielding "  and    "  pay-  district   court,  a  poor  man,  unable  to 

ing"  make  an  implied  covenant  only,  purchase  a  yoke  of  oxen  already  bro- 
and  the  lessee  is  not  liable,  therefore,  ken  and  trained  to  w^ork,  who  should 
for  rent  after  he  has  assigned  his  term,  purchase  a  couple  of  young,  unbroken 
Kimpton  v.  Walker,  9  Vt.  191.  cattle,  although  old  enough  to  be 
8.  Bzemptlons. — In  Mallory  v.  Berry,  worked,  intending  to  break  them  him- 
16  Kan.  294,  it  was  held  that  an  un-  self  and  thus  save  that  expense,  could 
broken  steer  was  exempt  from  execu-  not  hold  them  exempt,  while  his  more 
tion  under  a  statute  exempting  one  prosperous  neighbor,  who  can  afford 
yoke  of  oxen.  The  court  said:  '*The  to  pay  the  added  cost  of  breaking, 
expression  *yoke  of  oxen,'  as  used  in  buys  a  yoke  of  cattle  already  broken, 
an  exemption  statute,  does  not  neces-  and  holds  them  against  his  creditors, 
sarily  imply  cattle  already  broke  to  This  does  not  seem  like  carrying  out 
work.  If  they  are  cattle  intended  by  the  spirit  of  the  exemption  law,  which 
the  owner  for  use  as  work  cattle,  and  was  intended  for  the  benefit  of  the  poor 
old  enough  to  be  so  used,  it  seems  to  us  man,  and  should  be  so  construed  as  to 
that  they  are  fairly  within  the  purview  secure  protection  to  those  most  in  need 
of  the  statute.  A  *  horse  '  is  exempt ;  of  it."  See  also  Wolfenbarger  z\  Stan- 
but  at  what  particular  age  an  animal  difer,  3  Sneed  (Tenn.)  659;  Bow zey  t^. 
ceases  to  be  a  colt  and  becomes  a  horse,  Newbegtn,  48  Me.  410. 
is  not  specified  in  the  statute.  Is  he  4*  When  a  fund  is  left  in  trust  to  sup- 
considered  to  be  a  colt,  whatever  his  port  a  school  for  "youths,"  the  proceeds 
age,  until  broke  to  saddle  or  harness?  may  be  spent  to  support  a  school  for 
Or  does  he  become  a  horse  as  soon  as  both  sexes,  and  the  trustees  are  not 
broke,  no  matter  how  young?  One  fair  bound  to  carry  on  the  school  for  boys 
test,  it  would  seem,  is  that  he  is  old  alone.  Nelson  v.  Cushing,  3  Cush. 
enough  to  be  worked,  and  bought  or  (Mass.)  519. 
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